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872.  Proceedings  against  Richard  Thompson,*  Clerk,  for  a 
High  Misdemeanor  against  the  Privilege  of  Parliament : 
32  Charles  II.  a.  d.  1680. 


House  or  Commons,  Novemker  9,  1680. 

Ordered^  That  RichardThomi»oii,tcIerk, 
be  seot  for  in  custod j  oi  the  serjeant  at  arms 
attending  this  House,  to  answer  at  the  bar  of 
this  House,  for  his  high  Misdemeanor  against 
the  Privilege  of  this  Housed 

*  *  I  appoint  Francis  Smith,  and  Benjamin 
'  *  Harris,  to  print  diis  Report  and  Resolution, 

*  perused  by  me,  according  to  the  Order  of  the 

*  House  of  Commons  :  And  that  no  other  per- 

*  son  presume  to  print  the  same,  December  24, 

*  1680.  W.  WiLUAMs,  Speaker.' 

t  Oldmixon  calls  this  Thompson  a  "  nsAsy^ 
iosofent,  iffnorant  nrint,''  ai^a  adds,  "  I  take 
the  more  liberty  witn  him  because  I  knew  him." 
It  appears  that  the  king  soon  after  these  pio- 
ceeoingB  made  him  dean  of  Bristol. 

t  I  hare  not  found  in  the  Journals  any  ear- 
lier entry  concerning  this  matter  of  Richard 
Thompson,  nor  does  it  appear  so  distinctly  as 
might  be  wished  in  what  respects  his  «<  high 
misdemeanor"  was  **  against  the  priTilege  of 
the  House." 

It  is  observable  that  Mr.  Justice  Blackstone, 
in  speaking  of  Privilege  of  Parliament,  seems  to 
nse  the  term  in  its  more  confined  sense,  of  an 
immunity  or  exemption  from  such  direct  inter- 
ruptions and  mole^tions,  as  obstruct  the  exer- 
cise of  the  fimctions  of  parhainent,  and  from 
the  liability  to  have  their  freedom  of  speech  and 
debates  ami  proceedings  in  parhament  impeach- 
ed or  questioned  in  any  court  or  place  out  of  par- 
baraent.  He  does  indeed  say,  tnat  to  assault  by 
▼iolenoe  a  member  of  either  House  or  his  -me- 
nial servant  is  a  high  contempt  of  pailiament, 
and  there  pxmished  with  the  utmost  severity : 
but  with  this  exception,  he  feems  to  conteu- 
plate  all  their  privileges,  and  especially  when  h^ 
apeiUcs  of  their  indefiniteness,  (See  t|ie  note  to  the 
C;wMaf  ShirieyaiidJ^agg,anr%YCl.6}p.  lltl.) 

TOL.  VIII. 


December  8. 

A  Petition  of  Richard  Thompson,  ckrk,  in 
custody  of  the  serjeant  at  arms,  having  been 
read,  it  was  ordered,  That  the  consi^ration 
thereof,  as  also  of  the  matter  of  the  complaint 

as  possessed  by  them  almost  exdusiTely  for  the 
purpose  of  protection  from  attacks  of  preroga* 
tivc.  And  of  such  privileges  it  may  oe  truly 
said,  in  the  words  of  (he  mmonstranoe  and  Pe- 
tition presented  to  Charles  the  First  by  both 
Houses  on  Dec.  17th,  1641,  (See  1  ClaiendonV 
Hist,  of  the  Rebellion,  3128.  8vo  ed.  S  Cobb. 
Pari.  Hist.  978.)  that  *<  they  are  the  birth-right 
and  inheritance  not  only  of  the  two  Houses  of 
parliament  but  of  the  whole  kin^om,  whereiii 
every  one  of  the  king's  subjects  is  interested ;" 
but  it  is  by  no  means  clear  ^at  this  may  with 
equal  truth  be  said  of  an  uncontrolled  discre- 
tionary power  in  each  House  of  pariiament  to 
imprison  for  whatever  such  House  of  pariiament 
shall  adjudge  to  be  a  contempt  towards  itself: 
more  particulariy  if  a  like  uncontrolled  discra- 
tiocary  power  in  courts  is 'to  be  supported  by 
analc^  to  this. 

Upon  the  whole  matter  it  may,  perhaps,  ba 
safely  said  that  w^hatever  be  the  extent  or  par- 
liamentory  privileges,  every  patriotic  member 
of  pariiament  will  concur  in  the  sentiment  ex- 
pressed by  the  learned  and  upright  sir  Roberf 
Atkyns  in  the  Case  of  lord  Clarendon,  ^ee  voL 
6  of  this  Collection,  p.  355).  "  Thoof^  privi- 
lege is  much  spoken  of,  I  snail  never  be  foiod  of 
any  privil^^  which  shall  mtrench  upon  my  li- 
berty as  a  subject :"  and  that  every  tvise  House 
of  Commons,  knowing  that  confidteoe  and  af- 
feiction  between  them  and  the  bod^  of  the  peo- 
pie  is  the  great  foundation  of  then:  dk;nity  Bxnd^ 
importance  in  the  state,  will  be  rmy  aSstemious 
in  the  exercise  of  any  power  by  which  that  oon- 
fideace  and  affection  is  liable  to  be  diminished  oc 
imgdred. 


5j  STATE  TRIALS,  32  Charles  II.  \690.— Proceedings  4ignnst  R.  Tkempecm—  {^ 


for  which  he  stood  committed,  should  be  referred 
to  a  committee  to  evBmiho  the  siatteir  therfof, 
and  to  report  the  Sfon^  'with  ^dr  •piniMM 
therein,  to  the  House. 

'  -  '  De^emkew  2©. 

Colonel  Birclr  re{ft>rts  froih  the  cofhrnHlee  to 
whom  the  examination  of  the  complaint  against 
Richard  Thompson,  clerk,  was  referred,  Tlia^ 
the  committee  hating  taken  the  same  into  their 
consideration,  had  directed  him  to  make  a  spe- 
cial Report  thereof  to  the  House:  whieh  he 
read  in  his  place,  and  ailfrwards  delivered  the 
same  in  at  the  cleiQl^^  t«J>le. 

Ordered,  That  the  said  Report  be  read  ai  the 
Cable  to-moirow  morning. 

December  2\^ 

The  Report  from  the  Committee  of  the  Com- 
mons in  Parliament,  appointed  to  consider 
the  Petition  o(  Richard  Thompson,  and  to 
examine  the  matter  of  the  Complaint 
ngqiost  binv 

In  the  first  place,  the  committee  read  luito 
the  said  Thompson,  the  heads  of  the  complaints 
against  him ;  which  (Amt  fhe  most  part^  ne  de- 

?yi|ig,  desired  to  have  his  accusers-  oroof^ht 
ice  to  face:  whereu|>on  the  cbix\mittee  pro- 
ceeded toth^  examination  cf  witnesses,  to  prove 
the  Kakl  complaint. 

The  first  ^Vltness  examined,  saith.  That 
^lere  Ixfiog  a  great  noise  aud  rumour,  that  yix. 
Tl^onipsonnad  prepared  a  sermon  to  be  preach- 
fd  on  th^  30th  of  ,fooiiary,  1679,.  the  said 
witness  went  to  tlie  said  sermon,  and  did  hear 
Mr.  Thompson  publicly  declare,  that  the  pres- 

Sterians  wci%  such  persons,  as  the  ve^  devil 
ishevl  at  them ;  ana  that  ^^  villain  Hamp- 
den grudged,  aiul  made  it  moi'e  scruple  of  con- 
.■cience,  to  cfive  twenty  shillings  to  the  king,  for 
supplying  his  necessities  by  Ship-money  and 
)U>an,  which  was  his  right  by  law,  than  to  raise 
nebellion  against  hiin.  And  that  tiie  Presbyte- 
rians are  wor^  (and  fur  more  iutolcFable)  thaji 
eiUier  priests  or  Jesuits. 

The  second  saith,  lliat  hearing  a  great  talk 
ViA  noise  spread  of  a  sermon  to  be  preached  by 
Mr.  Thompson,  on  the  30th  of  January,  1679 ; 
)^e  was  minded  to  hear  the  same,  and  according- 
ly did ;  at  which  he  writ  some  liotes :  amongst 
which,  he  s^ithi  th«t  Mr.  Thompson  openly 
breached,  that  the  devil  blushed  at  the  Presby- 
JKrians ;  andthat  the  villain  Hampden  grudged 
jQore  16  give  the  king  twenty  shillings,  whicl) 
was  bis  just  due  by  Utw  (8l)ip- money  and  Loan), 
4ian  to  raise  rebellion  against  him  >  and  tliat  a 
Presbyterian  brother,  qua  iaii^,  was  as  great  a 
.kiutor  by  Che  statute,  as  any  priest  or  Jesuit 
whatsoever.  That  he  heard,  that  Mr.  Thomp- 
fon  said,  that  he  hoped  the  Prrsbyterians  woiud 

In  sir  Ed^in  Sandys^s  Case,  Mr.  ChanceUor 
bftlicDutchywi^y  observed,  '  It  is  an  easier 
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be  nulled  oat  of  their  houses,  and  the  gaols  fitted 
with  tUem :  ghd  wiih^  their  houses  ^mt. 
*  The  tlnrd  with,  Tliat  he  was  dted  to  tber 
Bishop's  Court,  to  receive  tlie  Sacrament  UsX  • 
Easter ;  l^u(  betQff  out  ol'to^n^tth^t  time,  did 
Receive  it  M  i\  f^^^.  caHtd  pari  (n.'^^^lshire ; 
and  ibat  a  month  aAer  he  came  home,  wa» 
again  cited  to  the  said  Court,  and  he  did  aooord- 
ipgly  appear,  and  told  the  Court,  that  he  hoped 
his  absence  and  business  mit^ht  be  accepted  for  ^ 
a  hwTul  excuse ;    upon  which  Mr.  Thompson 
im  nediately«$aidi  that  Uley  would  procseed  t(f 
ef^4>mfeui9iioa^  htkn.      Upon  which,  this  in- 
formant produced -his -c^nilteate,  of  which  the  ; 
Chancellor  approved,  and  said  it  was  lawful. 
Hereupon  Mr.  Thompson  said,  that  his  receiv- 
ing the  Sacrament  iVom  any  other  miniatcx, ' 
than  the  minister  of  the  parish  wherein  he  ' 
dwelled,  was  damnation  to  his  soul ;   and  that 
he  would  maintain  this  doctrine. 

The  fcorOi  si^th^  That  beii^  at  Brialol 
iair  he  heard  a  gi^eat  talk  and  noise  of  a 
Satire-sermon  prepared,  and  designed  to  Im 
prefch^  by  3Ic  'ImniJBQB  against  tlie  Pres- 
byterians, on  the  SOth  of  Januaiy,  1679  ;  and 
that«erj  owuiy  roaotted  lo  faMtf  hnn :  inw^ch 
sermon  tlie  said  Mr.  Thompaoii  declared  and 
said,  that  there  was  a  great  talk  of  a  plot :  but 

Says  he)  a  Presbyterian  is  the  maa;  and  fur* 
er  added,  that  the  viUaitk  Harapdeo  scrupled 
to  give  the  king  30f.  .UDon  Ship-money  and 
Loan,  which  was  ioR  by  law,  but  did  not  scru- 
ple to  raise  rebellion  against  him. 

The  fiilh  saith.  That  Mr..  Thompson,  in  » 
sermon  preached  the  SOth  of  Janvary,  1679, 
did  say,  that  the  presbvterbos  did  seem  to  out* 
vie  Mariana,  and  that  Calvin  was  the  ^rst  that 
preached  the  king-kyjing  doctrine ;  and  1^% 
after  he  had  quoted  Calvin  often,  said,  if  this  be 
true  then,  a  Presbyterian  brother,  f  na  te/is,  is 
afr  great  a  traitor  as  any  priest  or  Jesuit:  and 
that  then  he  condeamed  all  the  proceeifings  of 
parliament. 

The  sixthsaith.  That  he  the  said  Mr.  Tliomp- 
son,  had  uttered  many  seandaloua  weeds  con- 
oeniing  the  act  for  burying  in  wooUcn ;  affirm- 
ing, tliat  the  makecs.of  that  law  were  a  com* 
pany  of  old  fools  and  fanatics,  and  tfiat  hm 
woiud  bring  a  school-boy  sl^ould  make  a  bettec 
act  than  that,  and  construe  it  when  he  had  done. 

The  seventh  saith,  That  Mr.  Thom|i«»D  in  a 
l^rmon  by  him  preached  (whilb  petitions  for 
sitting  of  this  parliament  were  on  toot)  speak* 
ing  of  a  second  rebellion  by  the  Scotch,  who 
had  framed  a  formidable  amy,  aod  cane  aa 
far  as  Durham,  to  deliver  a  petition  ivraooth  ; 
aud  that  they  seemed  ratl^r  to  command  tbau 
petitioa  their  sovereign  to  mat ;  and  comnar- 
mg  that  petition  with  tbe  then  petition  on  foot, 
greatly  inveighed  against  it,  and  scofied  raudi 
atit. 

The  eighthsaith,  Th^Mr.  Thomp«Mi  (when 
the  petitioa  >vas  on  foot  ibr  the  sattmg  of  thia 
pariiameiit)  used  at  the  funeral  sei^qMai  of  ona 
Mr.  WhartoiL  these  worda  (poiatinff  at  the  de«U 
aaid),  that  he  waa  no  sohwroatioal  p^tioAiog 
pT^,  aud  tb«l  by  his.  iast^gatiwa  tq»  girand- 
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Thompson,  in  RedcUtf  chnrcb,  in  his  sermon 
said,  it  was  a  seditious  and  rebeHious  petitio^ 
and  rather  tlian  he '  would  sign*  it,  his  iiand 
should  be  cut  ofT. 

Thefourieenttii^aith,  The  8th  day  of  April, 
he  sroing  to  pay  Mr.  .Thompson  his  due^ 
'  soeaKing  concerning  the  inciters  in  prmite ; 
Mr.  Thompson  said,  he  would  haul  them  oOl^ 
and  fiD  the  gaofat  with  them,  and  hoped  to  sea 
their  hornses  a  Are  about  their  ears  m  a  short 
time;.and  this  he,  the  said  Thompson,  doii-' 
bled  again  and  again. 

The  fifteenth  satth,  That  about  Deceitibe, 
1679,  Mr.  Thompson  came  to  visit  liis  motlier^ 
being   sick;    and     disconrsiDg   of   religion, 
Thompson  said,  if  he  trere  as  well  satJKfied  of 
other  things,  as  he  was  of  justification,  auricu- 
lar confession,  penande,  extreme  unction,  add 
iifh-.ism  in  li^ptism,  he  would  not  haver  been  to 
loofiT  aeparsfted  from  the    CftlhoUc   Cknrch. 
And  further  affirmed,  tliat   the  Churelf   of 
Rome  was  the  true  Catholic  Church.    Ha 
farther  endaivoured  to  prove  extreme  miction^ 
and  auricniar  cenfesaion,  as  wetf  as  he'  could, 
cm  of  the  Eniatlea. .  Further,  he  hath  beard 
him  say,  the  Ling  was  a  person  of  a  mean  and 
soilt  temper,  ana  eottld  be  led  easily  to  aogr 
thing,  but  yet  a  Seloinon  in  vices ;  but  thai  the 
duke  of  \ork  waa  n  prince  of  a  brave  spirit, 
would  be  faithful  to  his  friends,  and  that  it  was 
our  own  faults  that  he  was  a  Roman  catholic, 
in  that  we  forced  him  t^  fly  into  Ftanee,  whcK% 
he  embraced  thai  religion.    About  the  saons 
time,  he  the  said  Thompson  said  the  church 
would  be  militant ;  but  greatly  commentfed  the 
decency  of  solemnizing  the  mass  in  France ; 
and  that  it  was  performed  with  much  more 
reverence  and  devotbn  than  any  other  relinion 
doth  nse.    He  ftirther  heard  him  say,  in  a  Ser- 
mon, about  the  time  of  petitionnig,  he  wouM 
rather  cut  off  hie  hand  than  sign  it,  and  had 
many  bad  expressions  of  it ;  tmit  it  was  the 
seed  of  rebellion,  and  like  fhrty  and  forty-one. 
And  further,  the  said  Mr.  Thompson,  at  coi^ 
Sandford*s  shop-door  in  Bristol,  speaidng  of 
Bedloe,  said,  that  he  was  not  to  1^  believedt 
because  Bedloe  had  said   he,  meaning  MtL 
Thompson,  was  at  Ht.  Omei'a,  where  Mr. 
Thompson  said  he  was  not ;  and  thai  Bedloe 
was  of  a  bad  Hfe,  and  in  many  Plots,  nnd  nOt 
to  be  eredited  in  any  thing  he  ssmI.    And  that 
in  another  ((isoouise  he  oonsaended  the  Ronav 
iah  cleigy  for  their  single  life,  and  ia  him* 
self  so;  and  did  at  the  same  time  vil^  ani 
rail  at  the  English  clergy  for  marrying;  say-  * 
ing,  it  was  better  for  a  clergyman  to  oe  gelt 
than  to  marry;    and  that   trie  Cahinists  in 
France  were  lecherous  fellows,  and  could  scaro^ 
be  two  years  a  priest  without  a  wife.    About 
the  time,  and  siber  the  election  of  sir  John 
Knight  to  this  parliament,   Mr.  Thompsod 
said,  he  was  not  fit  to  be  befieved,  and  as  bad 
as  uiy  fanatic.    He  further,  said  ra  the  pnlpil . 
at  St.  HioRtas's,  that  after  exrommnnicatioa 
by  the  bishop,  without  absolution  from  the 
spiritual  court,  such  a  one  was  sure^  damned  j 
SBid  te  vooklpowii  hv  ioid  Iht  ^3k  tniAl  ttf  it* 


juiy  of  Bristol  made  a  ^Msentment  oftheb* 
detestation  against  petitiomng  fbr  the  sitting  of 
the  pariiament ;  that  the  said  Mr.  Thompson 
had  told  him,  that  he  was  governor  to  Mr. 
NaiiMV,  when  hewas  beyond  sea ;  and  s^d, 
Ihat  he  had  been  very  oflen  (fuid  above  one 
hundred  times)  at  mass  in  the  great  church  at 
Pkria,  and  usually  gave  half  a  crown  to  get  a 
place  to  hear  a  certain  Doctor  of  that  church, 
smd  that  he  was  like  to  be  brought  over  to  that 
ftdigion ;  and  that  when  he  went  beyond  sea, 
4id  not  knotr  but  that  he  might  be  of  that  re- 
digion  before  his  return.  That  he  is  yery  cen- 
sorious, and  freijuently  casts  evil  aspersions 
Aj^nst  several  divines  at  Bristol  of -grreat  note, 
nz.  Mr.  Chetwind,  Mr.  Standfast,  Mr.  Cros- 
man,  Mr.  Palmer,  and  others,  saying,  that 
such  as  went  to  their  lectures  were  the  brats  of 
the  devil. 

The  ninth  saith,  That  Mr.  Tliompaon  in  his 
preaching  inveighed  bitteily  against  suli^rib- 
mg  petitions  for  sitting  of.  this  pariiament,  say- 
ing, that  it  was  the  seed  of  rebellion,  and  like 
to  Forty-one;  and  that  the  devil  set  them  on 
work,  and  the  devil  would  pay  them  their 
ivages;  saymg,  that  before  he  would  set  his 
hand  to  such  potions,  he  would  cut  it  off,  yea 
«nd  cut  them  off. 

The  tenth  saith,  That  about  two  years  since, 
henig  in  the  chancel  of  St.  Thomas's  church  in 
Bristol,  where  queen  Elisabeth's  eflSgies  is,  Mr. 
Thompson  pointing  his  finger  to  it,  said,  that 
she  was  tiie  worst  of  women,  and  a  most  lewd 
and  iofamons  woman ;  upon  which  this  in- 
formant rephed,  he  never  heard  any  speak  in 
nf  her:  therecmon  Mr.  Thompson  said,  she 
was  no  better  than  a  church-robber,  and  that 
Hen.  8,  begun  it,  and  that  she  finished  it. 
.  The  eleventh,  Rowe,  saith.  That  m  the  year 
1678,  he  waited  on  the  mayor  to  church,  and 
that  Mr  ..Thompson,  who  was  thoe,  railed  at 
Hen.  8|  saying,  he  did  more  hurt  in  robbing  the 
Abbey  lands,  than  he  did  good  by  the  refor- 
mation. That  after  dinner,  Mr.  Thompson 
eomos  to  this  infbrmant,  and  claps  his  hands  on 
hia  shoulders,  saying.  Hah,  boy,  had  queen 
Efizabeth  been  living,  yon  needed  not  to  have 
heen  sword-bearer  of  Bristol.  The  said  Rowe 
asked  him  why  ?  He  replied.  She  loved  such  a 
htfty  rogue  (so  well)  as  he  was ;  and  he  would 
have  been  very  fit  for  her  drudgery  at  White- 
boll. 

The  twelfth  saith,  That  he  heard  a  great 
noise  of  a  sermon  to  be  preached  by  Mr. 
lltompson  on  the  SOth  of  Janoary,  t679,  to 
the  second  part  of  ^e  same  tune ;  and  that  he 
was  present  at  the  same  sermon,  in  which  Mr. 
Thonmson  said,  dkere  was  a  great  noise  of  a 
Popish  Plot,  bat,  saya  he,  here  is  nothing  in  it 
but  a  Presbyterian  PTot ;  for  here  they  are 
gmng  about  to  petition  fhr  the  sitting  of  the  par- 
Eamait,  but  the  end  of  it  will  be  to  bring*  the 
king's  head  to  the  block,  as  they  have  done  his 
fiither. 

The  ^rteen^  saitfr,  Tliat  in  January  h^, 
4tr  thereslkrats,  there  vras  a  petition  going  about 
Aa  ibn  lining  of  thn  porrament,  when  I&. 
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ETideiice  ended ;  Mr.  ThompsoDv  after  the 
evideiice  giYen  liy  every  paiticutar  person,  face 
to  face,  was. asked  to  every  one,  if  lie  had  any 
Questions  to  ask  before  they  called  another? 
Who  answered,  he  should  not  say  any  thin^  at 
present  When  the  witnesses  beibre-meniion- 
ed  were  all  examined,  Mr.  Thompson  being  de- 
jidred  to  make  his  defence,  and  declare  whether 
he  were  guilty  of  the  matters  laid  to  his  charge, 
did  for  the  greatest  part  confess  words  spoken 
to  that  effect  i  and  in  other  thines  endeavoured 
to  turn  the  words  with  more  ravour  towards 
himself;  but  tlie  witnesses  being  of  great  cre- 
dit, and  many  more  being  ready  to  fiive  made 
good  the  same  things,  me  Committee  looked 
upon  the  business  to  be  of  a  high  nature ;  and 
dierefbre  ordered  the  matter  to  be  reported 
speciallv,  leaving  it  to  the   wisdom   oi  the 


ouse. 


A  debate  arising  in  the  House  thereupon ; 
^  Resolved,  nem.  con.,  That  Richard  Thomp- 
son, clerk,  hath  publicly  defamed  his  sacred 
majesty ;  preached  Sedition ;  vilified  the  Re- 
formation; promoted  Popery,  by  asserting 
popish  principles,  deciding  the  Popish  Plot, 
and  turning  the  same  upon  the  protestants ; 
and  endeavoured  to  subvert  the  liberty  and  pro- 
perty of  the  subject,  and  the  rights  and  privi- 
leges  of  parliament :  And  that  he  b  a  scandal 
and  reproach  to  his  function. 

Resolved,  &c.  lliat  the  said  Richard 
Thompson  be  impeached,  upon  the  said  Report 
and  Resolutions  of  the  House. 

Ordered,  That  a  Committee  be  appointed  to 
prepare  the  said  Impeachment.  And  it  is  re- 
ferred to  sir  Wm.  Jones,  and  others :  And  the 
said  Committee  is  impowered  to  receive  further 
informations  against  the  said  Richard  Tliomp- 
aon:  And  to  send  for  persons,  papers,  andreconu. 

January  5,  1681. 

A  Petitioii  of  Richard  Thompson,  clerk,  in 
custody  of  the  Serjeant  at  Arms  att^iding  this 
Btbose,  was  read. 

Ordered,  That  the  said  Se^eant  at  Arms  be 

impowered  to  receive  sufficient  secunty  for  the 

;Mhooming  of  the  said  Richard  Thompson,  to 

•mmwr  to  the  ImpearJiment  of  this   House 

ne  Paifiament  was  soon  afterwards  dis- 
solved, and  I  have  not  found  in  the  Journals 
any  sdbse^neot  proceedings  against  this 
ThMopson. 


iTsbavUbeiMrtioed,  that  at  the  time  when 
llui  Case  occurred,  the  House  of  Commons 
fffadised  oamnDutments,  as  for  Breach  of  Pri- 
vilege, with  a  frequency  and  extent  which  seem 
to  lukve  excited  much  disgust  and  discontent ; 
and  it  la  not  imorobable  that  the  prevalence  of 
those  fedings  mus  excited  greatly  contributed 
to  eaabfe  YoSf  Charles  tha  Seipond— odious,  wad 


very  justly  odious  as  he  was  to^the  minority  of 
his  subjects— rwithout  a  House  of  ComnAona  XA 
carry .  on  his  government  during  the  four  last 
yearsof  bis  life. 

In  his  '  Declaration  to  all.hts  Idving'  subjects^ 
touching  the  causes  and  reasons  that  moved 
him  to  mssolve  the  two  last  parliaments'  (wbi ch 
Declaration,  his  miyesty  in  council,  on  the  8tli 
of  April,  1681,  ordered  to  be  printed  and  pub- 
lished, and  read  in  all  churches  hnd  chapeU 
throughout  the  kingdom,  and  which,  as  it  ap- 
nears,  vms  drawa  up  by  lord  cHief  justice 
North)  he  specially  mentions  in  the  caiado^e 
of  the  vicious  measures  of  the  House  of  Com- 
mons, *  arbitiarv  orders  for  taking  our  sub- 
jects into  custocfy,  for  matters  that  had  no  re- 
lation to  Privil^pes  of  Parliament.' 

The  mention  of  this  matter  by  two  of  the 
contemporaneous  historians,  Roger  Coke  and 
Roger  mrth,  is  curious  and  perhaps  instruc- 
tive: 

"  Tlie  Commons,  heated  by  the  Dissolutions 
of  the  two  last  pariiaments,  when  they  were 
searching  into  the  discovery  of  the  Popish 
Plot,  and  exasperated  against  the  Tori^  for 
ridiculing  the  Popish  Plot,  and  for  abhorring' 
petitioning^  the  kmg  to  let  the  parliament  sit, 
m  order  to  prosecute  and  secure  the  nation 
against  it,  Sec.  proceeded  in  another  temper; 
I  think,  than  any  other  ever  bcibre;  and, 
in  iruth,  I  do  not  desire  the  prosecution  of 
the  Commons  in  the  Long  Parliament,  in  tbe 
first  ten  years,  against  the  Protestant  Dissen- 
ters, and  of  the  Commons  of.  this  parliameut 
against  the  Tories,  should  be  taken  lor  prece- 
dents by  any  parliament  in  time  to  come. 

*^  Wnen  parliaments  met  annually,  or  at 
least  frequently,  I  think  complaint  cannot  be 
found  against  any  man  for  Breach  of  Privil^e: 
but  when  there  were  long  intervals  of  p^trUa- 
ments,  from  whence  the  consequence  resolved 
into  lon^  sittincs  of  parliaments,  vi-faicb  begpan 
in  the  reign  of  Henry  8,  then  the  inconvehience 
of  privilege  first  began ;  nor  do  I  find  any  be- 
fore the  latter  end  of  Henry  8,  nor  does  Mr. 
Petit,  in  his  Precedents  fof  £xemptions3  from 
arrests,  and  other  privileges  of  parliament- 
men,  cite  any  before  the  £uh  of  Henry  8,  in 
case  of  Mr.  Geoive  Ferrers,  burgess  for  the 
town  of  Plymouth,  being  arrested  for  debt ; 
and  this  was  taken  for  such  a  novelty,  that  be 
takes  up  near  seven  pages  to  recite  the  pro- 
ceedings of  the  Commons  upon  it;  and  how 
the  king  beinsf  advertised  thereof,  called  tbe 
Chancdior,  the  Judges,  the  Speaker  of  tbe 
Commons,  and  the  gravest  persons  of  themj 
wherein  he  conuneMed  the  wisdom  of  tbe 
Commons  in  maintaining  their  privileges,  and 
that  the  privileges  of  parliament  extend  to  tbe 
servants  of  the  Commons  from  arrests,  as  well 
as  to  the  persons  of  the  Commons.  It  is  wor- 
thy observation  with  what  sobriety  uid  justice 
the  Commons  proceeded  berein :  they  ordered 
their  serieant  forthwith  to  repair  to  the  Compter 
in  Bread-street,  wherein  Mr.  Ferrers  was  coin-, 
mitted,  with  his  maoe,  to  demand  his  delivery ; 
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'Whiefa  tbe  aeQeaal  did  to  tbe  officers  of  the* 
Compter,  who  notmthstaiidiiig^  refined  to  do 
it,  aod  beat  and  luvt  some  m  tbe  Berjeaot's 
officers,  and  broke  bis  mace ;  and  during  tbe 
brawl,  tbe  abenffa  of  London  came  in,  who 
couDteaanced  die  officers  of  the  Compter,  and 
ittiiised  to  deliver  Mr.  Ferrers,  and  gave  the 
sergeant  proud  language,  and  contemptuously, 
rgeoted  his  message :  Hereupon  the  Commons 
commanded  the  serjeant  to  requno  the  sheriffs 
of  London  to  debrer  Mr.  I^errers  by  shewing 
ihem  his  mace,  which  was  bis  warrant  tor  so 
jdoing.  Whereupon  the  sherifis  delivered  him 
acGordiqgly;  but  Uiep  the  sericant  having  fur- 
ther command  from  the  Co^imons,  charged 
the  sheriffs  to  appear  personally  on  the  morrow 
by  eight  of  the  clock,  before  the  Speaker,  in 
the  nraier  House,  to  bring  thither  tnc  Clerks 
of  the  Compter,  and  such  other  of  their  officers 
as  were  parties  in  the  fray,  and  to  take  into 
custody  one  White,  who  had  wittingly  prro- 
cured  the  said  arrest  in  contempt  of  tne  prtvi- 
kge  of  parliament 

**  Next  ^y  the  two  sherifis,  with  one  of  the 
cierks  and  White,  appeared  in  the  Commons 
House;  where  the  Speaker  chaiging  them 
with  their  contempt  and  misdemeanor,  they 
were  compelled  to  make  immediate  answer, 
without  being  admitted  to  council  [qu.  to  have 
counsel} ;  and  in  conclusion  the  sherifli  and 
White  were  C(nnmitted  to  the  Tower,  and  the 
clerk  (wbich  was  the  occi|ston  of  the  fhiy)  to  a 
place  called  Little  Ease,  and  the  officer  which 
did  the  arrest,  called  Tkylor,  with  four  other 
officers,  to  Newgate,  where  they  renudaed 
from  the  28th  to  the  3  Ist  March,  and  then  were 
deliyeped  at  the  humble  suit  of  the  mayor  and 
their  othei^  friends. 

"  Tbe  UQCt  breach  of  privilege  reported  bv 
Petit,  is  eight  years  after,  viz.  Sie  4m  of  Ed- 
ward 6,  by  one  Withrington,  who  made  an  as- 
sault upon  the  person  of  one  Brandling,  Bur- 
gesairf^ewcuae ;  but  the  parliament  dhiwing 
towards  an  end,  the  Commons  sent  Withring- 
toQ  to  tbe  privy  coimcil,  but  the  council  wocud 
not  meddle  in  it,  and  sent  tbe  bill  of  Mr.  Brand- 
ling's ooroplaint  back  again  to  the  Commons 
aoeorcbngto  the  antient  custom  of  the  Houve ; 
wbefeupen'tbc  bill  was  sent  to  the  Lords  from 
the  Commons,  when  Withrinston  cen^»sed  he 
begsn  the  fray  upon  Dr.  Branoling,  Upon  which 
be  was  committed  to  the  Tower.  This  was  in 
the  year  1650. 

**  Mr., Petit  finds  not  another  breadi  of  privi* 
legetfll  the  14th  of  Elizabeth  which  was  done 
by  one  Arthur  Hall,  for  sundry  lewd  speeches 
used  aa  well  in  the  Commons  ff ouse,  as  abroad ; 
who  was  warned  by  the  seijeant  to  appear  be- 
fore the  bsr  of  the  Conamons  to  answer  for  the 
same,  and  upon  bia  knees,  upon  the  humble 
copfciMiep  or  his  ibily,  he  was  remitted  with  a 
ffpod  exhortation  given  him  by  the  Speaker. 
Here  1  observe  these  three  partaciikirs :  *  I . 
The  rarity  of  these  breaches  ofjprivileges  of 
paitiiinent  in  fiinner  times.  3.  The  justice  of 
tbtQ,  Commons  in  their  proceedings  of  breach  of 
l^vilegey  to  citathe  person  or  persons  to  ap^ 


near  -  be&re  •  th^n,  to  answer  for  themselves 
oefore  the  House  passed  any  censure  upon 
them.  3.  That  in  bone  of  these  censures  tbey 
etyoined  the  delinquent  to  pay  theii* .  fees  to 
their  seijeant,  for  the  serjeant  is,  the  king's 
officer ;  and  by  tbe  26th  W  est.  1,  no  officer  of 
the  kind's  shall  take  any  fee  or  reward  fof 
doing  his  office,  but  what  he  receives  from  tbe 
kioj^,  upon  penalty  of  renderin^p  double  to  the 
plaintiff,  and  be  further  punished  at  the  will  of 
theluDg.  And  sir  Edward  Coke  in  his  first 
Inst.  lib.  S.  sect  70],  tit.  Extortioners,'  says, 
this  was  the  antient  common  law,  and  the  pe- 
ludties  added  by  the  statutes ;  and  that,. though 
some  statutes  since  have  allowed  tlie  kine'f 
officers  in  some  cas^  to  take  fees  for  execiitmg 
their  offices,  yet  none  other  can  be  taken  but 
what  such  statutes  allow ;  and  that  all  officers 
of  the  king,  who  take  fees  otherwise^  are  guilty 
of  perjury.  I  would  know  by  what  law  the 
Commons*  sergeant  takes  his  fees,  and  how  the 
Commons  can  absolve  him  from  pcijury  for 
takinjr  such  fees.  .  , 

*'  \Vhereas  in  this  parliament  rarely  a  day 
passed  wherem  men  upon  bare  suggestions, 
and  absent,  were  not  ju<l^|^,  and  execution 
ordered  for  hi^  and  notorious  breaches  of  the 
Commons'  pn^ilegcs,  yet  most  of  these  not 
foreknown,  and  ordered  to  be  taken  into  cus- 
tody, though  in  Northumberland  and  York-' 
sliire :  and  rarely  I  think  any  of  them  were 
discharged  without  paying  their  fees;  nay, 
tbey  outrun  all  that  was  ever  thought  of  before : 
for  on  the  14th  of  December,  having  voted  one 
Mr.  Herbert  Herring  to  be  taken  into  custody, 
and  Herring  absconding,  the  House  resolved, 
Tliat  if  be  did  not  render  himself  by  a  cer? 
tain  day  they  would  proceed  against  him 
by  bill  in  partiament  for  endearouring  by 
his  absconding  to  avoid  the  justice  of  the 
House.' 

**  It  was  strange  methought  that  the  Com-, 
mons  should  be  so  zealous  against  any  arbi- 
trary power  in  the  kin^,  and  take  snob  a  latin 
tude  to  tliemselves,  which  puts  me  in  mind  of  a 
story  I  have  heard  of  an  ola  usurer,  who  bail,  a 
nephew  who  had  got  a  licence  to  preach,  aii4 
the  uncle  having  never  done  any  thing  for  his 
nephew,  he  resolved  to  be  revenml  upon  bis 
uncle  in  a  sermon  which  he  wouM  preacli  be- 
fore his  unde  in  the  parish  where  he  lived : 
he  made  a  most  invective  sermon  against 
usury  and  usinrers ;  but  after  the  serm<m  was 
done,  the  uncle  thanks  his  nephew  for  bis  good 
sermon,  and  gave  him  two  20<.  pieces  :  the 
nephew  was  confounded  at  this,  and  begged  his 
uncle's  pardon  for  what  he  had  done,  for  he 
thought  he  had  given  him  great  offence :  *  No,' 
said  the  uncle,  <  Nephew,  go  on  and  preach 
'  ofher  fools  ont  of  die  coocSt  of  usur^,  and  I 
«  shall  have  the  better  opportunity  ot  putting 
<  out  my  money.' "  S  Coke's  Detection,  p.  965. 


«  Afterwards  he"  [Ke&nett]  «<  comes  to  the 
great  work  of  mortifying  diese  Abj^rrers,  and 
mere  he  is  frdi  as  copious  aad^  honest;  ftr  ha 
Idls  on^^  of  nme  or  ten,  iik  a  naked  Hit  of  gen-* 
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^lemeii,  aent  for  ^7  ^  tencftnt  at  ttrmSf  and 
eoBBmittefl  hj  the  nmwe  ofCoinmoiis,  without 
«iiT<lMiictHmof«aM8  or  ohtnimstaiices,  bM 
onfy  for  deteBtng  and  ahhonrii^>pHitioniiig^  for 
the  sitting  of  the  paHiament.  That  is  his  tune 
«ipOB  aU  ooeasions.  And  here  he  is  forced  t6 
croud  in  hy  the  by,  that  it  wos  a  breach  of  the 
|yriv9eeeoi  parHament;  which  TOte  did  indeed 
come  rorth  at  last,  otherwise  this  eomroittiiig 
^Ifcs  had  gfone  with  less  cokmr.  But,  withal, 
that  the  proceeding  raised  a  great  chimoor  in 
the  emratry ;  for  it  had  not  been  usual  to  send 
fbr  gentlemen  in  custody  for  what  Uiey  did 
upon  ^prand  juries,  and  in  way  of  duty,  as  well 
in  givug  te&mooy  of  their  loyalty  to  the  king, 
as  in  resisting  a  tiunnknous  trade  of  hand 
gathering  in  the  country,  to  the  very  great  dis- 
turiMnce  of  the  neighbourhood  and  the  public 
peace,  only  because  they  happened  to  be  mis- 
nnderstood  in  -die  House  or  Commons.  It 
certainly  was  prgudictal  to  the  authority  of  the 
House  of  Commons,  and  added  to  the  dispo- 
sition in  the  kingdom  of  relying  upon  the  kin^s 
good  goremment ;  and  many  said,  Shall 
they  tue  away  the  liberties  of  ttie  king's  peo- 
ple, who  are  entrusted  to  defend  them  against 
all  ariritrary  powers  whatsoever  ?  And  it  ^ye 
occasion  to  the  king  to  justify  the  dissoWmg, 
saying,  as  in  his  declaration, — '  That  they  re- 

*  turned  arbitrary  ordeiVi  for  taking  our  subjects 
<  into  custody  for  matters  that  had  no  relation 

*  to  pririleges  of  parliament. — Strange  illegal 

*  Totes ! — <feclaring  divers  persons  to  be  ene- 

*  mies  to  the  king  and  kingduTi*  without  any 

*  order  or  process  of  law,  any  hearing  of  their 
^  offence,  or  any  proof  so  much  as   offered 

*  against  them.* 

**  The  effect  of  these  harsh  proceedings  ap- 
peared in  the  case  of  one  Mr.  Stavel,  or  Stowed* 
a  gentleman  of  a  Kood  fiunily  in  Devonshire. 
He  was  foreman  of  a  grand  jury  at  Exeter,  and 

*  Commons  Journal,  "  Sabbati,  4to  die  De- 
cembris,  108O,  p«  n-  The  House  being  in- 
formed that  Mr.  William  Stawett,  in  ci^lody 
of  the  Serieant  at  .\nns  attending  this  House 
is  sick,  and  not  able  to  appear  before  this  House, 
Ordered,  Hiat  Mr.  Slawell  have  a  month's  time 
given  him  for  such  his  appearance."  It  seems 
probable  that  this  entry  relates  to  the  person 
mentioned  by  North.  Mr.  Hume,  indeed,  8 
Hist.  131.  £d.  of  1807.  tells  us,  that  '«  tiie 
Tigoor  and  courage  of  one  Stowel,  of  Exeter, 
an  Abhorrer,  put  an  end  to  the  practice"  [of  ar- 
hitary  and  capricious  commitments].  *^  He  re- 
fund to  ol>ey  the  sc^jeant  at  arms,  stood  upon 
his  defence,  and  said,  that  he  knew  of  no  kw 
by  which  they  pretended  to  commit  him.  The 
JHouse  finding  it  eoually  dangerous  to  proceed 
or  to  recede,  got  oflTby  an  evasion ;  they  insert- 
ed intheir  votes  that  Stowel  was  indisposed, 
and  tiiat  a  month  lime  was  aOowed  him  fbr 
thie  recovery  of  his  health."  He  quotes  no 
Authority ;  so  that  he  ^  stood  upon  his  deface," 
tod  *^  got  clear  off  by  an  evasion,^*  (qo  very 
digiliSel  historical  phnstelog}'),  may  perhaps 
be  ttcve  wve&QTe  ftecosasona 


presented  to  the  judge  of  assize  tfie  ghmd  jury** 
Address  to  hb  maje^  in  the  tenor  of  an  Abhor- 
rence.   Upon  namine  him  m  the  Hoose  tf 
Commons,  for  the  leader  of  this  Abhorrence,  he 
was  ordered  to  be  taken  into  custody  of  the 
Serjeant  at  aims.    And  the  seijeant  sent  down 
his  deputy  to  bring  the  gentleman  up  ;  but  be 
would  not  submit  to    the  arrest,  flbe  oflSeer 
might  take  his  course.     For  which  he  aOedged 
that  he  knew  no  law  fbr  the  taking  away  nis 
liberty  on  account  of  w  bat  be  did  as  a  grand 
jury  man,  in  a  court  of  justice,  sworn,  or  to 
some  such  effect ;  whereupon  the  officer  re- 
turned without  his  prey.    Thia  was  a  daah  o#* 
cold  water,  and  took  dow»  the  ferment  of  the 
whole  business.    And  the  matter  was  htnhed 
up,  some  saying  that  he  was  indisposed,  others 
that-fae  could  not  be  found ;  ana  so  nothing 
waii  farther  done  against  him.    And  no  naore 
men  of  any  sort  were  sent  for  into  custody 
upcm  this  account ;  fbr  the  wisest  of  the  &c* 
tion  began  to  peroetve  there  had  been  too 
many  sent  for  already.    I  remember  well  that 
the  name  of  this  Mr.  Stowell  was  famous,  and 
cried  lip  in  and  about  London,  and  aHover 
England,  and  celebrated  in  healths  of  eouraei 
as  of  a  general  afier  vielory»  or  rather  a  solenin 
assertor  of  the  people's  liberty.    1  never  knew 
thelikein  the  case  of  a  private  person,  except 
that  of  Dr.  Sacheverri ;  the  latter  run  higher, 
but  the  difference  was  only  in  *  mainael  minus.* 
It  was  impossible  a  Action  (without  doors) 
should  rage  and  tyramise,  as  the  party  did 
about  the  beginning  f^  thM  parliament,  and 
not  lose  the  hold  tliey  had  of  the  people^  vrhem 
they  had  led  into  a  tolerable  opinieii  of  them. 
There  was  scarce  a  day  past,  bet  they  were 
gratified  with  hearing  some  pennD  was  seat 
fbr   in  custody  fbr  abhorring-     Sir   George 
Treby  said,  they  (meaning  the  House  of  Coin* 
moos)  kept  an  hawk,  (iHkich  was  their  Ser- 
jeant at  arms)  and  they  must  every  day  pro- 
vide flesh  fbr  their  hawk.     1  can  better  rela;^ 
this  for  truth,  because  it  was  spoke  to  myaeir. 
The  Serjeant's  name  was  Topham,  and  the 
much  work  he  had  upon  his  hands,  at  thie 
time,  *  ad  terrorem  populi  Regis,'  had  made 
it  proverbial,  on  all  discourBe  of  patanpimy 
commitments,    to   say  *  take  him  Topham ;' 
which,  for  ought  1  know  to  the  ooniral^r, 
may,  fironi  that  authentic  original,  eentittue 
a  proverh  at  this  day.    Whatover  the  oom- 
mitments  were,  the  dread  wa»  almost    mi- 
versal;   for  afler   the  vole,    that   tceducing 
petitioning  shonkl  be  punished  as  a  Breacli 
of  Privilege,  who  eouM  say  his  liberty  was 
his  own?   For,  being  named  in  the  Mooae 
fbr  an  Abhoner,  ^take  him  Topham.*     But 
the  consequence  of  thio  proceeding,  as  I  baTe 
hinted  it,  may  be  a  lesson  to  aH  powens,  om 
whatsoever  foot  they  arc  erected,  thai  they 
take  care  to  pcrfonn  their  duty  aeeordliig  to 
the  intent  of  their  institutiott,  mreby  making 
themselves  useful,  and  not  a  terrsr  tt  the  peo« 
pie  nndet  them ;  for  if,  instead  of  that^  e«t  of 
private  regarda,  ney  grow  intempente,  hte-t 
gvlar,  aM  uijuno«8>  iiSf  wiS  looe  gtemvl,  and 
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«t  lesffth  b«  hiunUed,  if  not  wtioUy  tost.'* 
Noith'a  Exameii,  p.  660, 

8o»  too,  BuniH,  1  0«rii  Times,  484,  <bl.  ed. 
•f  17«4  s 

'  *<  The  House  did  Ukecwise  send  their  seije«u)t 
io  many  parts  of  England,  to  bring*  up  abhor- 
rers  as  delimjoents :  upon  whieb  the  right  that 
they  had  to  imprison  any  besides  their  own 
members  came  to  be  much  ^uestionecf,  since 
ihev  could  not  receive  an  inibrmatkm<  upon 
.oatn,  nor  proceed  against  such  us  refused  to 
•ppear  before  them.  In  DMmy  places,  those  for 
whom  they  sent  their  serieant  refused  to  eome 
up.  It  was  found  that  such  practices  were 
grounded  on  no  law,  and  were  no  dder  tbui 
tueen  Efizabeth's  time.  While  ^le  House  of 
Cooamons  used  that  power  gently  h  was  sub- 
nutted  to  in  respect  to  it ;  but  now  it  grew  to 
be  so  much  extended,  that  many  resolved  not 
to  submit  to  it. '^  [Cluery,  as  to  what  Burnet 
says  of  the  House  of  Commons  not  nroeeeding 
against  such  as  refused  to  appear  before  them, 
sec  the  Proceedings  ia  tl^e  Case  of  Jay  and 
Tepham,  A.  D.  1639,  in/ra.]  See^  t^o,  Ralph, 
116,517. 

•  Much  attention  has  been  lately  (I  write  in 
tlie  month  of  JiSae  18*10>  directed  to  the  topie 
of  conuaitment  by  the  House  of  Commons, 
in  oonseouenoe  of  the  puUicatien  c^a  Letter, 
fit)m  '*  sir  Francis  Burdett  to  his  Constitueats 
denying  the  power  of  the  House  of  Commons 
to  imprison  tne  pe<^le  of  Englimd."  And  in 
addition  to  tlic  copious  discussion  of  the  sub- 
ject in  parliament,  it  has  been  ventilated  from 
the  press  mth  much  erudition.  Mr.  Williams 
Wynn  has  published  a  learned  ^^  AuRfument  upon 
the  jurisdiction  of  the  House  of  Common»  to 
commit  in  cases,  of  Bseach  of  Privilege,"  and 
a  powerful  writer,  (Mr.£van&>  under  the  signa- 
ture of  *  Publiedk'  hes  DubhsBed  '^  Six  Letters 
OB  the  Liberty  of  the  Sta^eot  and  the  Privileges 
of  the  House  of  Commons^"  So  likewise  have 
been  published  ^  The  Speech  of  Mr.  Ponsonby 
on  the  question  relative  to  the  Privileges  of  the 
House  of  Commons  as  ooaneetad  with  the 
committal  of  Sir  Franeis  Burdett  and  Gide 
Jones;'*  <^  Speech  of  William  Adam,'esq.  6cc. ;" 
'.*  A  Concise  Accomit  of  the  Odgm  of  the  two 
Houses  ofPariiament,  with  an  impartial  State- 
ment of  the  Privileges  of  the  House  of  Com- 
mons, and  of  the  Liberty  of  die  Sul^ect,  by 
Edward  Christian,  9W\.  (Sec."  ;  ^Tbe  Lawand 
Usage  of  Pjuiiament  m  cases  of  Piivileges  and 
Contempt,  &c.  by  Francis  Ludlpw  HcJt,  esq. ;" 
'« A  Vindicataoaof  tiin  Privileges  of  the  House 
of  Commons,  <Scc.  by  Heary^  Madeek,  jun. 
^sq. ;"  ^*  Tlie  Queslion  eonadered :  Has  the 
House  of  Commons  a  right  of  committaL  to 
prison,  &c.  by  £.  A.  Buniab}^,  esq. ;"  and  an 
aaonymouSi**  Short  Exanaination  into  the  power 
of  the  House  of  Commons  to  commit,  in  a  Let- 
ter to  Sir  Francis.  Burdett,  hart"  The  House 
^*  CoBDtfnons  also  has^  by  Votes  of  1 1th.  and.  asd" 
Hay,  1610,  cauK^  to  w 
^pCrtlHBntl ;  - 


These  Reports'  are  as  follows : 

REPORTS  from  the  Select  CoMHrrrE&  iq^« 

Eointed  to  consider  of  the  Proceedings 
ad,  and  to  be  had,  with  reference  to 
the  several  Papers  signed  '*  Fiuncb  Bur- 
dett;" the  CuiUenis  of  wliich  relate  to 
his  being  aporehended,  and  committed  ta 
the  Tower  or  London.  Together  with  an 
Appendix.  [As  amended  on  Reconunit- 
ment.] 

FIRST  REPORT. 

It  appears  to  your  Committee,  after  refeningr 
to  the  Order  ot  the  House  of  the  5th  day  of 
April  last,  for  the  commitment  of  ,|nr  Francis 
Burdett  to  the  Tower ;  the  Warrants  of  the 
Speaker  fox  that  purpose  ^  the  Letter  of  sir 
Francis  Burdett  to  the  SpeaiEer,  dated  the  17th 
day  of  April  last ;  the  liqtort  and  Examination 
of  the  Serjeant  at  Arms,  touchmg  bis  proceed- 
ingiB  in  the  execution  of  such  warrants-;  the 
notices  to  the  Speaker  referred  to  your  Com- 
mittee ;r  the  demand  made  upon  tne  Serjeant 
at  Anns  of  a  copy  of  the  warrant  under  which 
he  ai^ested  sir  Francis  Burdett ;  the  writ 
served  upon  the  Serieant,  and  the  smnmoos- 
served  upon  the  Speaker,  andthe  notice  of  De« 
ckration  filed  amunst  the  Serjeant ;  which  said 
notices,  demand,  writ  and  summons,  are  all  sH 
the'suit  or  on  behalf  of  the  said  sir  Franeis  Bur- 
dett, and  an  bear  the  name  of  the  same  solicitor,. 
John  Ellis  ;..  That  the  said  proceedings  hare, 
been  brought  against  the  Speaker,  and  the  Ser- 
jeant, on  acecnrnt  ef  what  was  done  by  them^ 
respectively  in  obedience  to  the  Order  of  the 
House ;   and  for  the  purpose  of  bringing  into^ 

Sttestion,  before  a  court  of  law,  the  teguity  ef 
le  proceedings  of  the  Honse  in  ordering  th» 
commitment  of  su*  Francis  Burdett,  and  m  the^ 
conduct  of  the  Sneaker,  and  the  Seij^mt,  m. 
obedience  to  that  Order.  ^ 

1.  Your  Committee,  not  in  comfiquence  06 
any  doubt  upon  the  <piestion  so  intended  to  be 
raised,  but  foi*  the  purpose  of  collecting  into 
one  view  such  Precedents  of  the  proceedings 
o£  the  House  unon  cases  of  Breach  of  Privilege 
as  might  alTon!  light  upon  this  important  sub- 
ject, have  in  the  first  j^ace  .examined  die  Jour- 
nals, with  relation  to  the  pmetice  of  the  Hoas» 
in  conimitment  of  peisons,  whether  membere 
or  others,  for  Breaoies  of  Privilege,  by  offen-  . 
sive  words  or  writings  derogatory  to  ther  honour^ 
and  character  of  the  Honse,.  or  of  any  of  its. 
members ;  and  they  have  fimnd  numerous,  in- 
stances, in  the  history  of  Parliament,  so*  far  as. 
the  Journals  extend,  of  the;ficquent,  unilpmiy 
and  uninterrupted  practiGe-  of  the  House.  0^ 
Commons  to  commit  to  difiOurent  custodies^ 
necsons  whom  they  hnve  aiyudged  guiky  of.  a 
Breach,  ef  their  Pnrileges  by  so  offending. 

The  statement  of  to ese  Piooedents,  which, 
establish,  the  Law  of  Pariinment  upon  thia point. 
bytheusageofPuiiament:  the  utility  of  such, 
lawyand  the  niy^ity  wjbith  exists  for  ^con-* 
timiance,  i&.oDieE  to  maiataio  the  dignity  and^ 
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iodependenoe  of  the  House  of  Comoioiig  ;  its 
Analogy  to  the  ackuomiec^j^  powers  of  oonits 
of  justice,  and  the  recc^itton  of  sach  right  io 
vturions  instances,  by  le^  authorities,  hy  judi- 
cial decisions,  and  hy  the  other  branch  of  ^e 
l^i^ture ;  as  ireQ  as  the  invariable  assertion 
and  maintenance  of  it  by  the  House  of  Gom- 
itions,  are  topics  which  may  be  reserved  for  a 
fhrther  Report  And  although  there  are  sonne 
ihstances  in  wluch  the  House  has  thought 
proper  to  direct  prosecutioas  ior  such  offences, 
yet  the  Committee  confidently  state  that  the 
more  frequent  practice  of  the  House,  at  aO 
times,  has  been  to  vindicate  its  own  Privileges 
by  its  own  authority. 

•  9.  The  sulgect  which  appears  to  ^our  Com- 
mittee to  press  most  urgently  for  an  immediate 
neport,  is.  The  stale  of  die  law  and  the  prac- 
tice of  the  House  in  cases  either  of  criminal 
prosecution  or  dvil  action  against  any  of  its 
members,  for  any  thing^poken  or  done  in  the 
House  of  Commons ;  or  for  any  proceeding 
against  any  of  its  officers  or  other  persons  act- 
itagunder its  authority. 

Tlie  principal  instances  Io  be  fbqnd  under 
this  bead  arose  out  of  those  proceedings,  which, 
m  the  thne  of  Chartes  the  1st,  Charles  tha9nd, 
and  James  the  <nd,  were  institated  by  the  of- 
Qcers  of  the  crown,  in  den^gotion  of  the  Rights 
and  Privil^es  of  the  Commons  of  England. 
Those  proceedings  were  resisted,  and  resented 
by  the  House  of  Commons ;  were  condemned 
t^  the  whole  tegislatnre,  as  utteriy  and  di- 
rectly contrary  to  the  known  laws  and  statutes 
and  freedom  of  this  realm  ;  and  led  directly  to 
the  Dedaration  of  tlie  Bill  of  Rights,  •<  That 
the  freedom  of  speech,  and  debates  or  proceed- 
ings in  Pttf)iament,  ought  not  to  be  impeach- 
ed or  questioned  in  any  court  or  place  out  of 
Parliament;"  and  your  Committee  have  no. 
hesitation  in  stating, 'that  this  article  in  the  Bill 
of  Rights  extends  as  cleariy  to  Actions  or  In- 
dictments brought,,  or  prosecutions  by  indivi- 
duals, as  to  IniTormations  or  other  proceedings 
directly  instituted  by  the  authority  of  the 
crown. 

The  Law  of  Parliament  on  this  soUect,  so 
(kr  as  relates  to  words  spoken  in  Parfiament, 
was  legislatively  declared  in  a  statute  to  be 
found  in  the  Parliament  Roil  of  the  4Uk  of  H. 
8 :  By  that  act,  the  rights  and  nrivileges  of 
free  speech  in  iSiriia'ment  are  established,  and 
a  special  action  is  given  in  favour  of  the  party 
injured  by  any  action  brought  against  liim  for 
words  spoken  in  Parliament  And,  from  this 
statute.  It  appears  that  Parliament  at  that  time, 
when  the  case  occurred  which  seemed  to  shew 
thf!  eniediency  of  legislative  provision  to  give 
fuller  rorce  ahd  protection  to  its  priiileges,  made 
i^  the  subjtet  of  such  provision. 

In  the  5th  of  Charles  1,  an  Information  was 
filed  against  sir  J.  Elliot,  Denzel  Holies,  e^. 
and  Benjamin  Valentine,  fbr  their  spef-ches  and 
conduct  in  the  House  of  Commons ;  Juidgment 
was  given  against  tbe^  in  fhe  King's-lfench, 
they  were  sentenced  to  imprisonment,  and 
'Were  fined :    In  the  Pnrliament  whidi  met  in 


1640,<  the  House  of  Conunons,  afler  a  Report 
madeof  the  state  of  the  cases  of  Mr.  HoUes 
*nd  therestof  the  imprisoned  members,  in  the 
3rd  of  Charles,  came  to  sevisra]  Re^hitians ; 
by  which  they  resolved.  That  these  proceedings 
were  agamst  the  kw  and  privilege  of  Parlia- 
ment ;  and  condemned  the  authors  and  actoi^ 
in  them  as  persons  guilty  of  a  breach  of  the 
privilege  of  PariiameBt.  [ii.  Com.  Jour.  July 
6  and  8, 1641.  ^tate  Trials,  voL  3,  p.  310,  of 
this  Collection.]  »  r        . 

In  thereigTof  Charles  2,  these  proceedings 
were  again  taken  into  consideration ;  and  the 
House  of  Commons  came  Io  several  Resolu- 
tions. On  the  l«ih  of  November,  1667,  they 
resolved,  That  the  act  of  Parliament  in  the  4db 
year  of  the  reign  t>f  Henry  8,  above  referred 
to,  is  a  deckuratory  bw  of  the  ancient  and  nc- 
owsary  rights  and  privileges  of  Pariiament. 
On  the  S3rd  of  November,  1667,  they  resolved. 
That  the  Judgment  above  referred  to  ag^st 
sir  J.  Eniot,  D.  Holtes,  and  B.  VafentiSrw- 
quires,  in  the  King's- Bench,'  was  an  ilfegal 
Judgment ;  and  on  3ie7th  of  December,  1667, 
they  desired  the  concurrence  of  the  Lords.* 
Tlie  Lords  on  the  19th  of  December  agreed 
with  the  Commons  in  these  Yot^s. 

Your  Committee  nex\  refer  to  the  case  of 
sir  William  Williams ;  the  detail  of  which  they 
proceed  to  insert  from  the  Report  of  a  former' 
Committee  of  this  House.  [27  Mar.  U71.  iiL 
Com.  Rep.  p.  n.] 

« The  Case  of  sir  William  l^^ffiams,  against 
whom  afVer  the  dissolution  of  the  Parliament 
held  at  Oxford,  an  Informatbn  was  lirought 
by  the  Attorney  GenehU,  in   the  King's- 
Bench,  m  Trin.  Term  SJ6  Car.  a,  fdr  a  mis- 
demeanor, for  having  printed  the  Information 
against  Thomas  Dangerfiekl,  which  he  had 
ordered  to  be  printedwhen  he  was  Speaker, 
by  Order  of  the  House.    Judgment  passed 
against  him  on  this  Infi)rmatk>n,  in  tlie  ?nd 
year  of  king  James  the  «nd.    This  proceed- 
mg  the  Convention  Parliament  deemed   so 
great  a  gnrievance,  and  so  high  an  intringt*- 
ment  of  the  r^fhts  of  Psrliament,  that  it  ap- 
pears to  your  Committee  to  be  the  principal, 
if  not  the  sole  object  of  the  first  part  of  the 
eighth  head  of  the  means  used  by  king  James 
to  subvert  the  hws  and  liberties  of  thS  king- 
dom, as  set  forth  in  the  Declaration  of  the 
two  Houses ;  which  will  appear  evident  from 
the  account  given  in  the  Journal,  8th  of  Feb. 
1688,  of  the  forming  of  that  Declaration,  the 
eighth  head  of  which  was  at  first  conceived 
in  these  words  ;     viz.    ««  By  causing   In- 
'  formations  to  be  brought  and  prosecuted  in 
'  the  Court  of  King's-Bench,  for  matters  and 
causes  Cognizable  only  mParliamcnt,  and  by- 
divers  other  arbitrary  and  illegal  courses." 
1 1th  Fdmiary  1688.     "  To  this  Articte  the 
Lords  disagreed  ;  and  gave  fbr  a,  reasob,  Be- 
cause they  do  not  fully  apprebenr^  v  bat  m 
meant  by  it,  nor  what  msta^  >!•«••  there  have 
been  of  it ;  which  tr:erefore  th«»v  desire  may 
he  explained,  if  the  Hoase  shall  iliink  fit  U> 
insist  tiutUer  on  it.'' 


It 
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die  Allowing  9ewm  mtknd  to  be  Imroght  in  ; 
•n4  a  third  Bfll  p«Med  ^e  Comiioin  in  1095, 
and  was  sent  up  to  the  House  of  liords,  hot 
did  nofppooeed  there  to  a  seoond  raiding. 

It  apfiearsfarthei*,  that  on  the  4th  June  10a9> 
*^  A  mition  of  John  Tophani,  esq.  was  read  ; 
*•  setting  forth,  That  he.  being  a  Serjeant  at 
^*  Anns,  and  attending  the  House  in  t£e  yean 
'*  1679  and  1680,  when  several  orders  were 
**  made,  and  dh«cled  to  the  petitioBer,  for  the 
'' taking  into  his  custody  the  several  persons  of 
•«  sir  Charles  Neal,  &e.  &c.  and  odms,  for 
"  several  misdemeanors  by  them  commitled  in 
'<  breach  of  the  mivileg^  of  the  House ;  and 
«<  after  that  the  Commons  were  dissolved,  tin 
*'  hnA  persons  baingresolved  to  rmn  the  p^i- 
**  tioner,  did,  in  Hdary  term,  the  sad  or  34th 
"  of  king  Charles,  sue  the  petitioner  in  the 
**  King*8-benab  in  several  actions  of  treansa, 
*'  batDoy  and  false  imprisomneDt,  for  Wnaof 
*'  and  detaining  them  as  aioiesaid :  to  whiofi 

actions  the  petitioner  pleaded  to  thejoris- 

dictionef  the  Court,  the  ssid  several  orders ; 

but  such  his  plea  was  over-ruled ;  the  tiien 
<' jndbesnding  the  petitioner  to  pkad  indlidi; 
^*  and  thevenponhe^fleaded'the  orders  in  bar  to 
'«^  the  actions :  notwithstanding  which  plea  and 


19tb  Pebraary  1668.  <«  The  HoaBa.dfaBfl(ree 
**  wilb  the  Lonfe  in  Acir  amendment  of  leaving 
•afttkeeightfiArtkfe.  dutin/respeetof  the 
liberty  given  by  the  Lords  in  esqjminSng  that 
mattar;  resolved.  That  the  words  do  stand 
in  this  manner;  By  noseornkms  in  the 
*«Cmnt  of  KingVtaum  for  matters  and 
«*  canass  oogniBaUe  onlyin  sarliBtnent,  and  by 
*'  dieers  omr  arbitrary  ana  illegal  courses.^' 
^  By  wUch  Amendment,  yoUr  <Snumitiee  ob* 
« fl»vci,  tiiat  the  Hense  adapted  the  Article 

*  Bioie  correctly  to  the  case  they  had  in  Tiew  ; 

*  for  the  Informatisa  was  filed  m  king  Charles 

*  the  Seoond^s  time  ;  but  the  prosecution  was 
en^  and  ju^^nent  obtained,  in  the 

year  of  king  James.' 
llmt'tbe  meaning  of  the  House  should  be 
OR  evident  to  the  Lords, '  the  House 
^  orAeind,  « Thai  sir  William  Williams  be 
**  added  to  te  mnnsfiers  of  the  Conference ;" 
'  and  sir  Wiffism  mlliams  the  same  day  re^ 
«  pMlt  the  Confeeence  with  the  Lords  ;  and, 
"That  their  lecdships  had  adonted  the  Article 
<»  in  the  wnrds  as  amended  by  the  Commons*" 
'  Andeomipondin^  m  this  Artide  of  Griev- 

<  anoe,  is  the  asMvtion  of  the  Right  of  the  Sub- 

*  jaet  in  Ae  ninth  Article  of  the  Declaratory 

<  part  ef  Ike  Bill  of  Rights ;  viz.  «<  That  the 
'*  fteedem  and  dcliales  or  proceedings  in  par- 
**  liamani,  ought  not  to  be  unpeadira  or  qoes- 
'*  tioned  in  any  court  or  place  oat  of  parlia- 
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<  To  whkh  may  be  added,  thehlter  part  of 

*  Ae  iixA  Resohition  of  the  Exceptions  to  be 
'  madeinlhe  Bill  of  Indenmi^,  Journal,  voL  x. 

*  p.  146,  wherein,  afler  recitmg  die  snrrander 

*  of  Charters,  and  the  violating  the  rights  and 
'  fieedoms  of  elections,  &c.  it  proceeds  in  these 
<  words :  ^  And  the  ipiestioniOg  the  proceed- 
**  ings  of  parliainent,  out  of  parliament,  by 
**  DedaralMns,  Infonnations  or  otherwise,  ar« 
^  CI  iBMsfhr  which  sioasejpBisows  may  be  rasdy 

entoftheBiDof  Indenmitv.'^ 
Ontkeltthof  Jine  1669,  the  Hooseor- 
daed,  «'  That  the  Reosrdi  of  the  Coot  jof 
«  Kkig's^bemdi,  rdsting  to  the  prooeedmgs 
<«  agahnt  William  WiOiams,  esq.  no#  air  Wfl- 
liam  WiUiama,  knight  and  baronet,  farte 
gsiMiwi  ef  this  Hense,  be  brought  mto  this 
fiouR^  ^ffj^  Cuatos  Bftyvium  of  the  said 
CemtyOn'Thuiailsy  morningnegt."  [zCom. 

p.  in.'] 

On  the  l«tk  of  inty,  ^  The  Record  was 
-  md;  and  the  Himsr  thctenpon  Tesidved. 
*•  That  the  Jwigwicnt  given  in  the  Court  or 
««  King^ksnah,  in  Easter  term  S  Jae.  Sd, 
WflHun  WWhm,  em.  Speidoer  of 
of -GamilMina  m  the  pariiament 
•«  iMhl  at  Wcstmhksier  tl5^  Oetnber  32  Car. 
««  9«t  ibr  xnauta- ttane  by  Older  of  the  Hour  of 
»«  nnmaiiiR,  aDdim«|«alnr  themf,  itmi  itte- 
*^fpkwtgammi  and'flguBit  the  froeAoih  of 
narnaoBenit. 

«« Stanivadf  ThU  a  Wl  be  braegki  bi  to  re- 
MR  ihe  aaU  JadgBMrt."  [»  ^  91^0 
•msBttwaatdrte^ttadibiitwenc  no  fbr- 
lM»ii^*at«e9cirti:^^Aiinlilir 

¥01-  Tin* 
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*'  orders,   the  then  judges    gave  judgment 
^  against  him,  &c.'*    fz  Com.  Joum.  p.  164.1 

*'  Upon  the  Report  from  the  Committee  of 
"  Privdcges  and  Elections,  to  whom  this  net!-* 

tion  of  J.  Tofdnm  was  refbrred,  die  Hour 

Resolved,  That  this  Hour  doth  agree  with 
"  the  Committee,  That  the  Judgment  given  by 
'« the  Court  of  King*8-bench,  Easter  term 
*«  34  Cah  9,  Regis,  upon  the  plea  of  John  Toj>- 
•'  ham,  at  the  smt  of  John  Jay,  to  the  juris- 
*<  diction  of  that  Court ;  and  also  the  jndg- 
«■  mentB  given  against  the  ssid  Mr.  Tophafn,  at 
«*  the  suit  of  Samuel  Veidon,  to.  are  iUegal, 
**  and  a  viobtion  of  the  privileges  of  parfiament, , 
*'  and  pemieions  to  the  lighto  of  parliament:" 
Whereupon  it  was  ordered,  **ThKt  sirFraneis 
'*  Pemberton,  sir  Thonma  Jones,  and  sar  Fran- 
"  da  Wythens,  do  attend  this  Hour  on 
**  Wednesday  moraiifg  next.'*  [x.  Com.  Jour« 
p.  909. 

'<  In  consequence  of  this  order,  su*  Frands 
*'  Pembcftou  end  sir  Thomas  Jones,  who  h^ 
«<  been  two  of  the  judges  of  tiie  Court  ^ 
^*  Ring's-i>ench  at  the  time  when  the  judgment 
*^wasp8ssed,  were  heard  in  their  dnenoe; 
*'*'  and  afterwards  ootomitled  to  the  Sericom  at 
**  Anns,  ibr  thenr  breach  of  the  privueges  *of 


Your  Committee  diink  it  prnper  to  state, 
Ibitanr  Fimnds  Pemberton  and  sir  Thomas 
Jones,  in  defending  thenisdvea  at  the  bar  of 
this  House  ibr  dieir  ooadvet  in  over-mfing  the 
plea  to  thenr  jmidiclkm  m  die  acdonsofjay 
V.  Topham,  te.  deIMM  die  Judgm^t  they 
hnd  given,  bv  TCferdng  upon  Ike  nature  of  the 
plraifiiig,  and  not  by  doiying  the  jurisdictioa 
or  andMrity  of  this  House ;  and  «r  Franda 
Ftanheitop  eeyiailj  ndndlted,  diat  for  any 
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Jhlng  transacted  in  this  Honne,  no  other  Court 
had  any  iaiisdiction  to  hear  and  detennine  it. 
.[State 'Tnals;] 

Your  Committee  in  the  next  place  think  it 

.eiqpedient  to  stale  to  the  House,  that  there  are 

-various  instances  in  vFfaich  persona  committed 

hy  the  House  of  Commons  nave  been  brought 

up  by  Habeas  Corpus  before  the  judges  and 

courts  of  common  hiw ;  and  in  these  cases, 

upon  its  appearing  by  the  Tetuni  to  the  Habns 

'  Corpus  ^t  they  we^  committed  under  the 

-Speaker's* warrant,  they  have  been  invariably 

remanded. 

"  9.^HaTin^   stated  these  instances  of  the 

t  manner  in  which  the  Acts  and  Commitments  of 

this  House  have  bem  brought  into  judgment  in 

Other  oomts,  and  the  consequences  of  such 

.poceedmgs  ;  your  Committee  further  think  it 

« proper^  9dA  ia  some  degree  connected  with  this 

'  subject,to  adrert  to  the  course  which  was  adopted 

.finr  staying  proceedings  in  suits  brought  against 

members  and  their  servants,  while-  they  were 

protected  from  such  suits  dining  the  sitting  of 

pariiament. 

.  The  Ron  of  Parliament  8  Ed.  2,  affords  the 
earliest  trace  which  your  Committee  has  found 
upon  this  subject.  It  is  a  writ  from  the  king 
confirmatury  of  the  privil%e  of  being  free  from 
suits  in  time  of  parliament,  and  is  in  the  follow- 
ing  words :  '  Kex  mandavit  Justiciaries  suis  ad 

*  assisas,  jurat :  &c.  capiend.  asstgnat :  quod 

*  supersedeaut  Captioni  corandem.  nbi  comites 

*  boroms  et  alii  summonati  ad  Pari'  regis  sunt 
'  ^  partes  quamdiu  dictum  ParHamentum  dura- 

*  vent.'     [4  Co.  Inst.  «4.] 

There  have  been  various  modes  of  proceed- 
•  ing  to  enforce  this  privilege.  In  JDewes's 
Journal,  pa.  4S6,S1  £Kz.  1.588—1589,  Friday 
S  1st  of  rebruary,  your  Committee  find  the 
iblloiiing  entry  :  **•  Upon  a  motion  made  by 
.  ^  Mr.  Harris,  that  divers  membov  ^  this 
'  **  House  having  writs  of  Nisi  Prius  brought 
*'  against  them  to  be  tried  at  the  assises  in 
"  sundry  places  of  this  realm  to  be  holden'and 
*'  kept  in  the  circuits  of  this  present  vacation, 
**  and  that  writs  of  Supersedeas  m^t  be 
**  awarded  in  those  cases  in  respect  of.£e  pri- 
"  vilegeof  this  House  due  and  appertainine  to 
"  the  members  of  the  same ;  it  is  agreed,  uiat 
<*  those  of  this  House  wliich  shall  have  occa- 
*<  aion  to  reouire  such  benefit  of  privilege  in 
*^  that  bdiaif,  may  repair  onto  Mr.  Speaker, 
-  "  to  declare  unto  him  the  state  of  their  cases, 
*<  and  that  he,  upon  his  discretion  (if  the  cases 
"  shall  so  require)  may  direct  the  warrant  of 
«« thid  House  lo  the  Lord  Chancdtor  of  £ng- 
<*  land,  for  the  awarding  of  such  writs  of  Su- 
«<  pevsedeas  accordingly." 

But  the  House  used  to  stay  dfo  proceedings 
by  its  own  authority;  sometimes  oy  sending 
the  Serfeant  at  arras  to  dehver  the  person  ar- 
rested out  of  custody;  and  ainnetimes  by  letter 
from  the  Sp^iaker  to  the  Juries  before  whom 
the  cause  was  to  be  tried.  Of  this  latter  mode 
of  proceeding,  yonrCommitfeee  find  many  in- 
sunces  previous  to  the  Srd  of  Charlea  I.  Your 
Committee  find  «t  defmou  [Hodges  v.  Moor. 


Trin.  3  Car.  I.]  against  the  ai|diority  of  such  a 
letter,  in  the  court  of  King's  beAch,  which  is 
reported  in  the  vaarg,  of  Dyer's  reports,  p.  60, 
and  in  Latch,  on.  48  and  160.  And  shortlv 
after  the  refuMi  by  the  Court  of  Kine's  bench 
to  notice  this  letto-  from  the  Speaker,  the  pariia- 
ment was  dissolved.  There  are,  however, 
many  other  instances  of  this  course  of  proceed- 
ing  after  the  Restoration ;  and  in  the  mstance 
oiiordNewbu]igh(^  February  1669)  the  House 
ordered  tiie  proceedings  to  oimawry  to  be  staid 
during  the  sessions,  and  the  record  of  the  exi- 
gents to  be  vacated  and  taken  off  the  file.  [ix. 
Com.  Jour.  p.  126]. 

The  l^st  instance  which  your  Committee  fin^ 
of  such  letters  having  been  written,  occurs  in 
the  lord  Bulkeley's  case  in  1691,  in  which  the 
Speaker  is  diiected  to  write  a  letter  to  the  protho- 
notary  that  he  do  not  make  out,  and  to  the 
sheriff  of  the  county  of  Pembnte  that  he  do 
not  execute  any  writ,  whereby  the  lord  Biilke* 
ley's  possessions  may  be  disturbed,  ontil  Mr. 
Speaker  shall  have  examined  and  reported  the 
matter  to  the  House,  and  this  House  take 
ftuther  order  thereon,  [x.  Com.  Jonr.  p.  5^7.] 
BythelSandlSW.S.c.  S.thisPrivii^  was 
curtailed ;  and  further  by  Stat  2  and  S  Ann,  c. 
18.— 11  Goo.  2.  c.  24.— 10  Geo.Sv  c.  50. 

Lord  chief  justice  De  Grey  says  in  Crosby's 
case,  '<  If  a  member  was  arrested  before  the 
'•  ]2and  13  W.3.  the  method  in  Westminster 
•»  hall  was  to  discharge  him  by  writ  of  pciviiegt; 
**  under  the  great  seu,  which  was  in^tlM  nature 
"  of  a  Suposedeas  to  the  proceedine.  The 
<*  statute  of  William  has  now  altered  &i8,  and 
'*  there  is  no  neoessi^  to  plead  the  mivilege  of 
«*  a  member  of  pariiament."  {$  Wils.  Rep. 
201.] 

All  these  acts  merely  apply  to  proceed- 
ings against  Members  in  respect  of  their 
deMs  and  actions  as  individimis,  and  not 
in  respect  of  their  conduct  as  members  of  par- 
liament ;  and  therefore  .they  do  not  in  any  way 
abiidge  the  ancient  bw  and  pirrik^  of  par- 
liament so  far  as  they  respect  the  fieedom  and 
conduct  of  members  of  pariiament  as.  each,  or 
the  protection  which  the  House  may  give  to 
persons  acting  under  its  authority. 

4.— Upon  Sie  whoks,  it^pears  to  your  Com- 
mittee, That  the  brinfinn^  these  actiona  against 
the  Speaker,  and  the  Serjeant,  for  ads  done  in 
obedience  to  the  orders  of  this  House,  is  a 
breach  of  the  privileges  of  this  House. 

And  it  appears,  that  in  tfaif  several  imtances 
of  actions  commenced  in  hseadi  of  the  privi- 
leges of  ihis  House,  4he  House  haa  proceeded 
by  comnnitiiient,  not  only  against  the  party,  hat 

against  the  solicitor  and  odier  poraons  coneenied 
in  bringing  such  actions;  but  your  Committee 
think  it  right  to  oboerve,  that  tlie  oommitaaent 
of  8«eh  puty,  soheitor,  or  other  persona,  would 
not  necessarily  tiap  the  prooemigs  ui  aodk 
action. 

That  as  Ike  paMkidar  grovid  of  actkMi  doa 
not  neccflsaiily  appear  mion  the  writ  or  open 
tfaedacbralion,  the  covtbeforowliioli  such  ac- 
tim  ia  bfeooght  camiot  tttsf  tttt 
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judgmeiit  againgt  the  plaintiff,  till  it  is  infonned 
bjr  due  oouFse  of  l^gal  proceeding  that  such  ac- 
tion is  brought  for  a  thmg  doneby  order  of  the 
House.     • 

And  it  therefore  appears  to  your  Committee, 
ThaSt  even  though  the  House  should  think  fit  to 
oommit  the  sohcitor  or  other  person  concerned 
in  commencing  tiiese  actions;  yet  it  will  still 
be  expedient  that  the  House  ^ould  give  leave 
to  the  Speaker,  and  the  Serjeant,  to  appear  to 
the  said  actions,  and  to  plead  to  the  same ;  tor 
the  purpose  of  bringing  under  the  knowledge  of 
the  court,  the  authority  under  which  they 
acted :  and  if  the  House  should  agree  with  that 
opinion,  your  Committee  submits  to  the  House, 
whether  it  would  not  be  proper  that  directions 
should  be  given  by  this  House,. for  defending 
the  Speaker,  and  tue  Seijeant,  against  the  said 
mcttons.    - 


SECOND  REPORT. 

Yot7R  Committee,  resuming  the  conddera- 
tion  of  thie  piihcipal  matters  reserved  in  their 
former  Report,  do  not  think  it  necessary  to 
state  all  the  various  Precedents  which  are  to 
be  found  of  the  exenase  of  the  power  of  Com- 
mitment by  the  House  of  Commons  for 
breaches  of  Privilege  lund  Contehipt  in  gene- 
ral, conceiving  that  to  be  a  power  too  clear  to 
be  called  in  question,  and  proved,  if  proof  were 
necessary  hy  the  same  Precedents,  which  they 
liave  collected  with  a  view  to  the  point  to 
which  they  have  more  immediately  directed 
dieir  attention,  and  which  Precedents  are  sub- 
joined to  their  Report     (Appendix  A.) 

The  Cases  which  your  Ciunmittce  nave  se- 
lected as  most  directly  connected  with  the  sub- 
ject referred  to  them,  arc  those  for  Commit- 
ments for  Libel,  an  otfcnce  which  tends  to 
excite  popular  misapprehension  and  disaffec- 
tion, endan^jpers  the  n'eedom  of  the  debates 
and  procedmgs  in  parliament,  and  re<|uires  the 
most  prompt  interposition  and  restraint. '  The 
eSSwX  of  immediate  punishment  and  example  is 
required  to  prevent  Uie  evils  necessaiily  arising 
from  this  offence,  which  evil  it  is  obvious  would 
be  much  less  effectually  guarded  against  by 
the  more  dilatory  proceedings  of  the  ordinary 
courts  of  law  ;  nevertheless  upon  some  occa- 
sions the  House  of  Common^  have  pro- 
ceeded against  persons  committing  such  of- 
fences, by  directing  prosecutions,  or  by  ad- 
dressiog  his  majesty  to  direct  them,  as  appears 
by  the  Precedents  collected  in  Appendix  (B.) 

From  the  series  of  precedents  which  your 
Committee  find  oil  your  Journals,  it  wiQ  most 
clearly  appear  that  the  House  of  Commons 
have  treated  Libels  as  contempts  ;  that  they 
have  frequently  punisihed  the  authors  and  pub- 
lishers of  them  by  commitment,  whether 
those  authors  and  publishers  were  or  were  not 
members  of  the  House  ;  and  that  this  power 
has  been  exercised  at  all  times,  as  far  back  as 
the  Journals  afford  an  opportunity  of  tracing 
it.  And  your  Committee  cannot  tbrbear  ob- 
•ervixigy  tu4(  the  Precedents  subjoined  to  their 


Report  estabhflh  this  Law  of  Parliament,  i^on 
the  ground  and  evidence  of  an  immemorial 
usage,  as  strong  and  satisfactory  as  would  be 
hela  sufficient  in  a  court  of  law,  for  the  estab-^ 
lishment  of  any  lega^  right.    (Appendix  A.) 

Your  Committee  also  ,beg  leave  to  observe,' 
that  the  general  power  of  Commitment  was 
solemnly  asserted  by  the  House  of  Commons, 
in  1676,  and  in  their  Resolutions  of  1701 ;  and 
was  also  claimed  by  the  House  of  Commons, 
and  admitted  by  the  House  of  Lc»*ds  in  the 
most  explicit  terms,  in  the  oonference  betweea 
the  two  Houses,  in  the  Case  of  Ashby  and 
White,  in  1704  ;  although  other  points  xuising 
in  that  case  were stDongly  controverted  between 
the  two  Houses.    (Appendix  C.) 

Your  Committee  fiirtber  state,  that  it  h^a 
been  recognized  by  legal  authority,  and  by  the 
most  solemn  decisions  of  the  comis  of  law  on 
various  4>ocasions,  whenever  any  question  upon 
it  has  been  brought  before  theni :    . 

By  eleven  of  Sie  Judges — in  tlie  Caf^e  of  the 
Aylesbury  men.  3  Lord  Ra^m.  X).  1105. 
a  VVils.  p.  305. 

By  the  Court  of  KiogVBench — in  Mur- 
ray's Case.     1  Wils.  p.  899.     1751. 

By  the  Court  of  Common  Pleas— in  the 
Case  of  Brass  Crosby.    3  Wils.  p.  SOS.  1771. 

By  the  Court  of  Exchequer— m  the  Case  of 
Oliver.     1771. 

And  that  this  power  of  commitment  hy 
either  House  of  Paniament,  was  further  recog- 
nised by  the  court  of  King'ti  Bench  in  the 
Case  of  *Benjan^n  Flower,  8  Term  Reoorts,  p. 
393,  who  had  been  committed  by  the  House  of 
Lords.  And  your  committee  have  not  found 
the  authority  of  a  single  decision  to  the  con- 
trarv  in  any  court  whatever.     (Appendix  D.) 

Your  Committee  also  beg  leave  to  state,  that 
the  Judges  of  the  Common  Law  have  consider^ 
ed  Libels  upon  then*  courts  or  the  proceeding! 
in  judicature  as  contempts  and  have  frequenttj 
punished  the  authors  and  publishers  of  them 
by  summary  commitment.  This  appears  from 
various  instances  stated  in  the  Appi^dix  (£.) 
which  have  occurred  both  in  courts  of  law  and 
equity. 

Amongst  the  Judges  who  have  concurred  in 
those  decisions,  upon  the  power  of  parliament 
and  of  the  courts  of  law  and  equity  tocbmmit 
for  such  contempts,  are  to  be  found  lawyers 
the  most  distinguished  for  their  zealous  re- 
gard for  thetiTCTty  of  the  sul^eet,  and  thf 
most  upright,  able  and  enli^tened  men  that 
ever  adorned  the  seat  of  justice ;  and  the 
doctrines  laid  doMn  by  them  all  coincide  w^ 
the  opinion  solemnly  dehvered  by  Lord  Chief 
Justice  De  Gre^  in  Crosby's  case,  that  the 
power  of  oomuiitment  is  *^  inherit  in  the 
**  House  of  Commons  from  the  very  nature  of 
**  its  institution,  and  that  they  can  commit 
'«  generally  for  all  coDtempte."  3  WiUi.  p.  198. 

Under  all  these  circumstances,  Your  Com- 
mittee can  have  no  hesitation  in  submittinf^  their 
decided  opinion,  that  the  power  of  commitment 
for  a  libel  upon  ihe  House,  or  upon  its  members, 
for  or  relative  to  any  thing  said  or  done  thoreiit* 


itMJtotheFrc»dMPrflleliate,tothelii- 
dntendenoeof  Puliameiit,  lo  the  aecorily  of  die 
liUrtvoftheSuhiMtfMiAtolfaegMiina  ^. 
•cnration  of  the  State. 

Thbpower  k  in  tmtfa  ptitef  te  funduneotal 
Law  cfrP^ameiit ;  the  Law  of  Parliament  is 
Ifate  Lair  ofthe  Land;  part  of  tfie  Lex  Term, 
mentioiied  in  Hagna  Charta,  when  it  k  de- 
dared,  that,  '*no  Freeman  sbatt  betaken  or 
**  impriiioned  hot  by  kwful  judgment  of  hie 
•*  Peers,  or  b^  the  Law  of  the  Land;"  and  it 
is  as  ranch  within  the  meanimf  of  these  vords^ 
**  the  Law  of  the  Land,"  as  the  onircnsaUy  ac- 
knowledge power  of  Commitment  for  con- 
tempt b^  ^  Cunrtsof  Jnstioe  in  Westminster- 
hall,  wmch  courts  have  inherent  in  them  the 
aammary  power  of  pmiishinflr  such  contempts 
by  conniiitiiUnt  of  aiTofe^ 
intervention  of  a  Jury. 

Yonr  Committee  therefivre  are  of  o|iiiuon, 
That  this  power  u  Isandedon  the  clearest  prin- 
ciples of  ezpediem^  and  right,  prored  by  im- 
memorial usage,  recognised  and  sanctioned 
by  the  lughest  legal  auSiorities,  and  analogous 
to .  the  power  oereised  without  dispute  by 
oonrts  or  Jnptice  ;•  Aat  it  srew  up  with  our 
constitution;  Aiat  it  is  estaUished  ana  confirmed 
as  dearly  and  incoutruwcrtfldy  as  any  part  of 
the  Law  of  the  Laqd,  and  is  one  of  the  most 
important  safeguards  of  the  Rights  and  liber- 
ties of  the  Perafe. 

APPENDIX. 
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IL-'PreceienlM  of  tke  iike  neiwt^  from  the 
'    RedaraHon  to  ike  RnoUHim. 

1660.— LsNTyALLi  a  Member. — For  wqpds  is 
the  House  against  the  preeediqgPailimaat-^ 
To  the  SeneBBV—viii  Jour.  84. 

— DsAKB.— For  a  pamphlet  refte^iing  on 
tb^  Parliament ;  and  unpeaobad^wTo  the 
Seijeaat— Tiu  Jour.  183.  185, 1^6. 

— Cbahfoed.  DittOy    Ditto,  viii  Jour.  X9S, 

1661.— Gbegory  and  Withsss.— For  pauo 
pbleu  refl&ctiog  on  the  justice  of  the  House 
—To  the  Tower— viii  Jour.  368.— Tbcy 
were  prisoners  in  Newgate,  and  were  com* 
mitted  to  the  Tower,  and  ordesad  inio  close 
custody. 

1662— Grexv.  Ditto,  To  the  SeQoaat^'Ibid 
446. 

1670 — WooDWAED. — For  a  breach  of  Privilege 
against  a  Member,  and  speaking  contemn* 
tuous  words  against  thu  House.«-To  toe 
Serjeant — ix  Jour.  147. 

1675.— HowARS. — ^Fof-  a  scandalous  JM>er» 
and  a  breach  of  the  Privilege  of  the  House* 
— To  the  Tower— ix  Jour.  364. 

1680.— Sir  RoaBRT  Cakw,  a  Membar.-*For 
words  in  the  House,  reflecting  on  a  Mambar, 
brought  to  ihe  bar,  and  receifed  a  repr^ 
mand  from  the  Speaker; — And  fdy  words 
spoken  oot  of  the  Hooie  committed  and 
expelled.— To  the  Towei^-is  Jour.  64ft. 

1680.— Yabirgtov  and  Groome.— Forapan^ 
phlet  against  a  Member.— To  the  Sai^aans 
— ix  Jour.  654,  656. 

1685d--^ooK£,  a  Member.— 'For  words  in  the 
House.^-To  the  Tower— 4x  Jonr.  760. 

IIIw— Prscr^ats,  ^rc.  /nsa  ike  RnohUiom  t9 
the  end  if  Aing  William, 

1689. — Crrxstopbcr  Smelt.-— Spreadiw  a 
false  and  scandalous  report  of  sir  Peter  Rielt, 
a  Member. — To  the  Serjeant,  99tb  Jalj-*-s 
Jour.  <44. 

1690. — W.  Briggs. — ContamptaoDS  words  and 
behaviour,  and  scandalous  reflections  upon 
the  House  and  upon  Sir  Jonathan  Jennings, 
a  Member  thereof. — ^To  the  Seijcattt,  18th 
Dec. — X  Jour  518. 

1691. — RiCBARO  Baldwiv^— Printer  of  a 
pamphlet  entitled,  **  Mercnrius  Reformatus,'' 
reflecting  on  the  proceeding*  of  the  Hoose. 
—To  the  Serjeant,  9th  and  flat  Nor. — 
X  Jour.  548,  558. 

1693.— William  So adbr.— Affirming  and  re- 
porting that  Sir  Francis  Massam,  a  Membai » 
was  a  pensioner. — ^To  the  Serjeant,  9lh 
Mir. — xi  Jour.  1S3. 

1695. — Sir  George  Megoot.— Having  scan* 
dalized  the  House,  in  declaring  thst  without 
being  duly  chosen  he  had  friends  enough  isi 
the  House  to  bring  him  into  the  Hoose.— 
To  the  Serjeant,  27ih  Dec. — xi  Jour.  3T1. 

1696. — Jouy  Mavlbt. — A  Member,  IbrwiirdR 
in  the  House.— To  the  Tower,  0th  Nor. 
xi  Jour.  581. 

1696..— FluyciS  DtJveoMBR.— Having  declar- 
ed before  two  wimesMS  that  he  hiidiMi^ 


Afperbix  (A.) 

pRCCRDXHTS  of  CovMiTXRiTTS  for  Words  aod 
Publications,  Speeches,  &c.  reflecting  on 
the  Proceedings  of  the  House. 

I.— ProN  the  beginmng  qf  the  Jaurnakf  to  the 

Commouwealtk, 

1559. — Trowrr.— For  *  ooatoaseKous  words 
against  the  Housa.^Totha  Serjeant— i  Jour. 
69. 

1560.— Hall,  a  Mamber.-*For  publishing  a 
book  against  the  authoritj  of  the  House.—- 
To  the  Tower,  also  fined  and  expelled — 
1  Jonr.  Its,  1S4,  lt5,  Iflfl,  I8fl. 

1695. — MoRTAGVB. — For  a  great  contempt 
against  the  Hoose  for  pi&ysfaing  a  book 
tradacing  persons  for  pfetitmning  the  Hoose. 
—To  the  Serjeant— i  Jour.  805,  806. 

1698.— Lbwss.- For  wards  spoken  against  the 
list  Parliament.— To  the  Seijeant^i  Jour. 
999. 

1698.— Albtv.— For  a  libel  on  hst  Parlia* 
ment. — To  the  Seijeaot — i  Jonr.  995. 

1<I40.— Pfnow— Arebdeaeon  of  Bath,  for  abas- 
ing the  last  Psrliament.— To  the  Setjeaat— 
ii  Jour.  68. 

1640.— Prbstor. — Scandalous  words  ageinst 
this  HfHise.— To  theGatahooso— ii  Jour.  71. 

Jf.  jB.-^Tbe  King  did  oot  leare  Looidnu  citl  the 
lOtb  of  'January  1641.  in  the  vear  pre- 
ceding tbeie  ar^  very  manj  oases  or  stransers 
committed  for  Gontcmptuoua  Words  spoken 
against  the  Parltameat.  ^ 
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boled  mo— y  to  mwi*1  Membtfs  of  th» 
HooM,  aad  after««rd»  denied  k  before  a 
Committee  of  the  Howa^^To  dte  6e6^«*>^ 
5th  Jao.— V  Jour.  651. 

1096. — JoHir  Rte.— Having  caosed  a  libel, 
reflecting  on  a  Member  of  the  Houseito  be 
printed  and  delivered  at  the  tloor. — ^To  the 
Serjeant*  lith  Jan. — xi  Joor.  656. 

2699. — JoBH  Havkes. — For  being  the  occasion 
of  a  letter  being  written,  rdecting  upon 
the  honour  of  tite  House,,  and  of  a  Commitl 
tee.— To  the  Serjeant^  34th  Jan.— liii  Jour. 
141. 

1701. — ^ToaicAS  Colepepxr.— Reflectiousi  up- 
on the  last  House  of  Coromont. — ^To  New- 
BMf  Feb.  7.— liii  Jour.  735. — And  Attornejr 
Qeneral  ordered  to  prosecute  him  for  his 
■aid  crimes. 

TV<^Prteedents^ike  like  naturt^frmn  170t 

iQ  1809. 

I703.—J0B11  TuTCBiN,  John  How,  Beiuamin 
fiBAOO.— As  Author,  Printer,  and  Publisher 
of  a  printed  paper,  entitled,  «  The  Observa* 
tor,"  reflecting  upon  the  Proceedings  of  the 
House.— To  the  Serjeant,  3d  Jan. — xiv  Jour. 
970. 

1704.— James  Me  LLOT. — False  and  scandalous 
reflectious  upon  two  Members. — ^To  the  Ser- 
jeant, 9th  Mar. — aiv  Jour.  665. 

i— *Edward  Tbeobalos. — Scandalous  reiec- 
tions  upon  a  Member.— To  the  Serjeant, 
9d  Mar.-^xfr  Jour.  557. 

1719 — Samuel  Buckley. — As  Printer  of  a 
pretended  Memorial  printed  in  the  "  Dailjr 
Coarant,"  re6ecting  upon  the  Resolutions  uf 
the  House. — To  the  Serjeaat,  11th  Apr. — 
xviiJonr.  189. 

1715.- £.  BsaaiifOTOir,  J.  MoRpHBir.--As 
Pdnler  and  Publisher  of  a  pamphlet,  entitled, 

.  ^  Tba  Svenmg  Post,**  reflecting  on  His  Mar 
iestj  and  the  two  Houses  of  ^rliament— 
To  the  Serjeant,  lit  July — xviti  Jour.  195* 

1799. — RicBARO  Corbet. — Reflecting  apoo 
the  Pmceedini^s  and  the  authority  ofa  Com- 
rnitiee.— To  the  Serjeant,  Slsl  Mar.^-xxi 
Jonr.  307. 

17SS.—WILLIAM  Noble. — Assarting  that  a 
Member  received  a  pension  for  his  voting  in 
Parlia^aent.— To  the  Serjeant,  19th  Feb.— 
avii  Jour.  945. 

1740. — WiLUAM  COOLET,  JOBM  MbRES,  JoUB 

HvGBES.— As  Author,  Printer,  and  Publisber 
of  papers  reflecting  upon  His  Majesty's 
Oavemment,  and  the  Proceedings  of  botli 
Bosses  of  Parliament.  Codey  to  Newgate, 
9d  Dec. ;  Meres  and  Ha|bes,  To  the  Ser- 
jaant,  ft  December — axiii  Jour.  545, 546, 
547. 

^4(l.«*^AMVEL  Job Bs.- •Author  of  a  printed 
paper  emitaioing  impodeiit  reflections  on 
the  Proceedings  of  the  House. — 1V>  the  Sei^ 
jeuit,  13th  May— iir  Jour.  154. 

1768.— DBBBI9  8bai>b. — Sticking  up  a  paper 
to  inflame  the  minds  of  the  peopKe  against 
the  Hoo9e.«-To  ibeSei^eant,  9ih  ofPeipem 
Jbisr— ^taii  ^tun. 
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1768— JosEPB  Tborbton.— Qiviog  directiime 
for  sticking  up  the  ahoTe-meniioned  P«P«r. 
—To  Newgate,  10th  Dec.  '^ 

1771.— Hevby  Baldwib,  Tbomas  Wajoirr. 
—Printing  the  Debatei,  and  misrepresent* 
jttg  the  Speeches  of  Members.-*To  the  Sei^ 
jeant,  l4tfi  March— xxxiii  Jour.  958j  959'. 

1774.— -li.  S.  WooofalXm — For  publishing  |k 
Letter  highly  reflectine  on  the  character  of 
the  Speaker.— To  the  Serjeant,  14tb  Febru* 
ary — xxxiv.  Jour.  450. 

1805.<^Peter  Stuart.- For  printiue  in  his 
Paper  libellous  reflections  on  the  cnaraeter 
and  conduct  of  the  Hoose.^^To  the  Serjeant, 
96th  April— Ix  Jour.  917. 

Appbndib  (B.) 

Cams  since  1697,  of  PaosacpTiaim  at  Lahl 
against  Persons  for  Libbls,  &c.  upon  the 
House  of  Commonaor  any  ofitsMenbers; 

and  whether  by  Order  or  Address. 

1699.— Edward  Stbpbsv. — ^Libel  on  the 
House,  and  on  an  individual  Member.— Br 
Order,  S7i1i  February— xiit  Jour.'  9d0L 

1701.— TaoMAS  CoLEBEVtB.— A  Letter  Co  the 
Freeholders  and  Freemen  of  Engbrnd,  as- 
persing the  House.— By  Order,  7th  February 
— xiii  Jour.  735. 

1709.— Mr.  Llotd.— Aspersing  the  character 
of  a  Member.— By  Order,  18th  Norembrr 
— xi?  Jour.  37. 

1709. — Dteb. — Misrepresenting  the  PMceed- 
ings  of  the  House.— By  Order,  96th  Febr«-> 
ary — sit  Jour.  907,  908. 

1740.— JoBB  Mebes.— «*  The  Daily  Pbst.''— 
H^hly  and  injuriously  reflecting  upon  aa 
act  of  Oovarnmen^  and  the  rroeeedingi 
of  both  Houses  of  Parliament.— ^By  a3» 
dress,  Sd  Dec. — xxiii  Jour.  546. 

1750— Author,  Printer  and  PubHsher.— Pab- 
lishing  paper,  entitled,  *'  Constitutional  Que* 
ries,''  grossly  refl^tiog  on  the  House.— ^ 
Address,  99d  Jao. — xxvi  Jour.  9. 

1751. — Authors,  Printers  and  Puhlisherk,-«Tbe 
case  of  the  Honourable  Alexander  Murray* 
— Aspersing  ilie  Proceediop  of  the  Houses 
and  tending  to  create  misappreheosioiis  of 
the  same  m  the  minds  ol  toe  people.-^By 
Address,  20th  NoT.-^xxvi  Jour.  304. 

1774.— Author,PrititersandPuUisher8.-»PBb* 
lishing  paper  called  the  "  SuuUi  firitoOiT' 
reflecting  on  the  House.— By  Order^  16ai 
February — xxxiv  Joor.  464. 

1788.— Authors,  Printers  and  Publisherk-*- 
"  The  Mfiming  Herald,  Ttie  Oasetteer,  and 
New  Daily  Advertiser.*' — Grossly  raflectii^ 
on  the  House  and  the  Members,  and  tendic^ 
to  prejudice  the  deieoce  nf  a  person  answei^ 
ing  at  the.Bar.— By  Addressi  8ih  February-^ 
xliii  Jour.  913. 

1788. — Authofs,  Printers  and  PubUshars.-^ 
"Review  of  the  Principal  Chaigies  h*^!^ 
Warren  Hastings,"  &c.— highly  disrespect- 
ful to  His  Majesty,  and  the  Uausa ;  ao4 
indecent  Observattoae  refleetiug  aa  the  mo» 
JBdmad  tba  Ihm^  m  piaftr  fhg 
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Impeacbmeot  against  Warren  Hastings.-^ 
B?  Address,  15th  February— xliii  J'our.  232. 

1789.— Printer  and  Publisher—"  The  World" 
— ContainiDg  matter  of  scandalous  and  li- 
bellous nature,  reflecting  on  the  Proceedings 
of  the  House— By  Address,  16th  June — 
iliv  Jour.  463. 

1795. — John  Reeves.— As  author  of  a  pam- 
phlet, entitled,  "Thoughts  on  the  Eiglish 
Government;"  whic)i  was  adjudged  by  the 
House  to  be  a  malicious,  scandalous,  and 
seditious  libel,  containing  matter  tending  to 
create  jealousies  and  divisions  among  Hjs 
Majesty's  loyal  subjects;  to  alienate  their 
aflfections  from  our  present  happy  form-  of 
Government  in  King,  Lords,  and  Commons, 
and  to  subvert  the  true  principles  of  our  free 
Constitution;  and  to  be  a  high  breach  of 
the  Privileges  of  the  House.— By  Address, 
16th  December— li  Jour.  119,  235. 


Appendk  (C.) 

Claim  and  Recogmition  of  the  Puvoeoes  of 
Paruamemt,  and  the  Power  of  CoMMrr- 

MSNT. 

11  Rich.  S.    Rot.  Pftri.  vol.  iii.  244. 

En  yoest  parienw&t,  toutz  les  Seign'ra  si 
iMenespiritda  come  temporels  alors  presentz 
clamerent  come  lour  Ub^tee  &  franchise,  q'les 
groflsea  matires  moevez  en  oest  jjarlement,  6e  a 
movers  en  autrea  parlementz  en  temps  a  venir, 
tochantz  Pia«a  de  la  Terre,  aerroient  de- 
Bieanes,  syugg^ez,  &  discus  par  le  cours  de  par- 
lementy  &  nemye  par  la  Loy  Civile,  ne  par 
la  commune  u^  de  la  Tore,  usez  en 
autrea  plus  baa  Courtes  du  Roiidme:  qudl 
daym,  liberte,  &  franchise  le  Roy  lour  be- 
nignement  aJloua  &  ottroia  en  plein  parle- 
ment. 

9S  Hen.  6.    Rot.   VvA,  vol.  v.   p.  239. — 

Thorp's  Case. 

Hie  seiid  Lordes  l^irituelx  and  Temporelx 
not  entendying  to  emneche  or  hurt  the  liber- 
tees  and  pnvflegges  or  thevm  that  were  come'n 
for  the  commune  of  this  lande  to  this  present 
pariement,  but  egally  after  the  cours  of  lawe  to 
mynvBtre  justice,  and  to  have  knowlegge  what 
the  lawe  wiD  wey  in  that  behalve,  opened  and 
declared  to  the  justices  the  premissez,  and  axed 
of  them  whether  the  seid  Thomas  ought  to  be 
delivered  from  prison,  by  force  and  vertue  of 
the  privdegge  of  pariement  or  noo.  To  the 
whicn  question  the  chefe  justoez,  in  the  name 
of  allthe  justicez,  after  sadde  communication 
and  mature  deliberation  hadde  amoi^  dieem, 
aunswered  and  said,  that  they  ought  not  to 
l^uns%vere  to  that  'question,  for  it  h^  pot  be 
used  afore  tyme  that  &e  jusdoez  should  in  eny 
wyse  detemiine  the  piivil^;ge  of  this  high  court 
OTparlement. 

4  Hen.  8.    Tbe  original  Roll  in  the  parik- 
ment  office^ — Stroude's  Case. 

1  h*.3  is  the  act  ame'nyng  Ridiaxd  Stnnide 


for  matt's  resoned  in  tiw  p'liament. — ^Tbe  act 
bmns  by  reciting  the  petitioh  of  Rd.  Stroode, 
ana  after  that  recital  proceeds  thus : 

HfiNBT  R,  Soit  baill  aux  Senio's. . 

And  on  that  be  it  inacted  by  the  seide  autorite. 
That  al  suts,  aocusementis,  condempnacons, 
ezecucions,  fynys,  am'damentis,  punyshc- 
ments,  correccons,  ffrev'ncez,  charges,  &  im- 
positions putt  or  hadde  or  her  aft'  to  be  put  or 
hadde  unto  or  apon  the  seide  Richard,  and 
to  every  other  of  the  p'son  or  p'aons  afore 
specylyed  that  nowe  be  of  this  p'sent  p'liament 
or  that  of  any  p'liament  her  alter  shall  be  for 
any  bylle  spey king,  reasonying  or  dechuyiu^ 
off  any  mat'  or  maters  conc'nying  the  p'lia- 
ment to  be  comcnced  and  treated  off,  be  utt'ly 
voyde  &  of  none  effecte,  and  on  that  be  h^  t 
inacted  by  the  seid  autorite.  That  if  the  seid 
Richard  Strode  or  any  of  all  the  seide  other 
p'son  or  persons  her  after  be  vexyd,  trobeled  or 
other  wyse  charged  for  any  causes  as.  is  afore- 
saide,  that  then  he  or  they  &  every  of^  them  so 
vexed  or  troubled  off  and  for  the  safme,  have 
acc'on  upon  the  case  agaynste  ev'ry  such  p'^on 
or  p'sbns  so  vexying  or  trobehring  any  cot'rie 
to  mis  ordin'ns  6c  p'vision,  in  tne  whycn  acc'on 
the  p'tie  grey vd  shall  be  recov'  trebyHl  damages 
&  costis  %  tnat  no  p'tcccon,  essome  nor. wager 
of  lawe  yn  the  seide  acc'on  in  anywise  be  ad- 
mytted  nor  recej^iid.— A  Ce'st  Bill  Ley  Seinos 
ss  Assent. 

1606. — Com.  Journ.  %'ol.  i.  p.  S49. 

The  Commons  tell  the  Lords  **  that  they 
doubt  not,  but  the  Commons  House  is  a  Court, 
and  a  Court  of  Record." 

1620. — Com.  Journ.  %ol.  i.  p.  545. 

In  a  Report  of  Precedents  by  sir  £dward 
Coke,  it  IS  agreed,  ^>  The  House  of  Com- 
mons, alone,  nath  a  power  of  punishment, 
and  that  judicial.''— Hall's  Case  33  £liz.,  and 
Long's  Case  5  Eliz.  cited. 

1675,  June  4th. — Cora.  Journ.  vol.  ix.  p.  354. 

In  the  matter  of  the  appellant  jurisdiction  of 
the  House  of  Lords,  the  Commons  asseit  their 
right  ^*  to  punish  by  imprisonmeot  a  Conmiocier 
that  is  guilty  of  violating  their  privileges,  that 
being  according  to  the  known  laws  ai^  custom 
of  Parliament  and  the  right  of  their  privik^ges 
declared  by  the  king's  royal  predecessors  in 
former  Parliaments  and  by  himself  in  tins;" 
and  '*  that  neither  the  Great  Charter,  the 
Prtition  of  Right,  nor  any  other  laws,  do  take 
away  tbe  law  and  custom  of  Parliament,  or  of 
either  House  of  Parliament." 

1701.— Vol.  xiii.  p.  767.— Kentish'  Petition. 

Resolved,    That  it  is  the  opinion  of  this 
conuuittee,  that  to  assert  the  House  of  Com- 
mons have  no  power  of  commitment,  hut  of* 
their  own  members,  tends  to  the  subversion  of 
the  constitution  of  the  House  of  Commons. 

Resolved,  That  it  b  the  opinion  of  this 
oomnuttee.  That  to  print  and  publish  any  bocrfcs 
or  libds  reflecting  upon  the  prooeedinga  of  the 


29]         STATE  TAIALS.  32  Charles  II.  iCBO.'^PripUege  of  PatUgmeni.  "^    [30 


House  of  Commons,  or  any  member  thereo^f, 
for  or  relating  to  liL)  service  thereia,  is  a  high 
violation  of  the  rights  and  pririleges  of  the 
Hoiue  of  Commons. 

Ashby  and  White. 

Conferences  between  the  two  Houses. 
.   The  Commons  at  the  second  conference  with 
the  Lords  re  assert  tlieir  Resolution  of  1701 : 

**  For  it  is  the  ancient  and  undoubted  right  of 
^*  the  House  of  Commons  to  commit  for  breach 
f  *  of  privilege ;  and  the  instances  of  their  commit* 
'*  ing  persons  (not  members  of  the  House)  for 
V  breach  of  privilege,  and  tliat  to  any  her 
**  majesty's  prisons,  are  ancient,  so  many,  and 
'^  so  well  known  to  yoUr  lordships,  that  the 
t'  Commons  think  it  needless  to  produce  them." 
— Lords  Joum.  vol,  xvii.  p.  709. 

Ixiids  Joiun.  vol.  xvii.  p.  714. 
Tlie  Lords  in  answer  say,'^-**  The  Lords 
**  never  disputed  the  Commons  power  of  com- 
••  mittingror  breach  of  privil^^,  as  well  per- 
*<  sons  who  are  not  of  the  House  of  Commons 
"  as  those  who  are,"  &c. 


Appendix  (D.) 

RccoGNmoN  of  the  Law  and  Privilege  of 
Parliament,  and  of  the  Power  of  the 
House  of  Commons  to  commit  for  Con- 
tempt, by  L^^l  Authorities,  and  by  the 
Decision  of  Courts  of  Justice. 

Coke,  4  Inst.  fo.  15. 

Lord  Coke  observes,  upon  the  claim  of  the 
Lords,  in  11  of  Rich.  2.  sanctioned  by  the 
king  (as  stated  in  the  first  paragraph  of  Appen- 
dix C.)  under  th6  head  of  *  Lex  et  Consuetude 
*  Pttrtiamenti ;'  as  fbUoweth — *'  And  as  every 
*'  cooit  of  justice  hath  laws  and  customs  for  its 
"  direction,  some  by  the  common  law,  some  by 
*'  the  civil  law  and  common  law,  some  by  pe- 
*'  culiar  laws  and  customs,  Sec.  so  the  high 
**  court  of  Parliament— suis  proprijs  legibus  et 
''  consoetudinibus  subsistit — It  is  lex  et  consue- 
'*  tudo  Pariiamenti,  that  all  weighty  matters 
**  in  any  P)u4iament,  moved  concerning  the 
**  Peers  of  the  realm,  or  Commons  in  Par- 
**  liament  assembled,  ought  to  be  determined, 
**  adjudged,  and  discussed  by  the  course  of 
*'  rarliament,  and  not  by  civil  law,  nor  yet  by 
^*  the  common  \vws  of  this  realm  used  in  infe- 
**  rior  courts ;  which  was  so  declared  to  be — 
**  secundum  legem  .et  consuetudinem  Parlia- 
-*^  mentt— concerning  the  Peers  of  this  realm, 
**  by  the  Ring,  and  all  the  Lords  spiritual  and 
*'  temporal :  And  the  like,  pari  ratione,  is  for 
•**  the  Commons  for  any  thing  mored  or  done 
*'  in  the  House  of  Commons.*' 

Coke,  4  Inst.  fo.  50. 

Amd  on  aoothn'  occasion,  m  treating  of  the 
laws,  cnstoms,  liberties  and  privileges  of  the 
court  of  Pftriiament,  which  ne  saiOi,  **  hath 
•'^beenmaohdaved,  and  are  the  Veryheart- 
^  strings  of  the  commonwealth :"  Loid  Coke 
flayig— «<^   the  justices  of  Engfaoid   and 


'<  barons  of  the  £xcheq;ner,  are  ^^BWftaiits  to  th» 
**  Lords  to  inform  them  of  the  GonuiMm  law, 
**  and  thereunto  are  called  severally. by  writ: 
<'  neither  doth  it  belong  to  thcsn  (as  hath  been 
"  said)  to  Judge  of  any  law,  custom^  or  pri- 
*<  liiege  of  parliament:  And  to  say  the  tmhf 
"  the  laws,  customs,  Hbcrties^  and  pririleges  of 
«  parliament,  are  better  to  be  learned  out  of  tfa# 
**  rolls  of  parliament,  and  other  records,  and  by 
**  precedents  and  continued  experience,  tHaft 
*<  can  be  expressed  by  any  one  man's  pen." 

36   Car.    9.— 1674.— Sute   Trials,   Soama's 

Case. 

Lord  Chief  Justice  North  said,— «  I  can  see 
**  no  other  way  to  avoid  consequences  deroga- 
<<  toiy  to  the  honour  of  the  pariiament,  but  to 
'*  reject  the  action ;  and  aU  others  that  shalL 
**  relate  either  to  the  proceedings  or  privilege 
'*  of  parliament,  as  our  pre£cessorB  have 
"  done." 

**  For  if  we  should  admit  general  remedies  ia 
**  matters  rehUing  to  the  parliament,  we  must 
^'  set  bounds  how  tar  th^  shall  go,  which  is  a 
"  dangerous  province ;  for  if  we  err,  privilege 
**  of  piarliament  will  be  invaded,  which  we  ou^t 
*'  not  in  any  way  to  endamage." 

1675.— State  Trials,- Eari  of  Shaftesbury's 

Case.* 

Tn  the  case  of  the  earl  of  Shaftesbury,  who 
was  committed  by  the  House  of  Lords, 
**  for  high  contempts  committed  against  the 
**  House,"  on  being  brought  up  to  the  King's* 
bench  on  the  return  of  an'  Habeas  Corpus, 
the  court  unanimously  determined  against  en- 
tertaining the  case;  when  Rainsford,  Chief- 
Justice,  said,  "  This  court  has  no  jurisdictioa 
**  of  the  cause,  and  therefore  the  form  of  the 
*^  return  is  not  considerable.  We  ought  not  to 
*^  extend  our  jurisdiction  beyond  its  hmits,  and 
**  the  actions  of  our  ancestors  wiH  not  warrant 
*'  such  an  attempt. 

*'  Tlie  consequence  would  be  very  mischiev* 
'<  Otis,  if  this  court  shouTd  ddirer  a  member  of 
"  the  House  of  Peers  and  Commons  who  aie 
"  committed,  for  thereby  the  business  of  per  • 
<*  liament  may  be  retarded ;  for  it  may  be  the 
**  commitment  was  for  evil  bdiaviour,  or  inde 
<*  cent  reflections  on  other  members,  to  the  dk- 
<<  turbance  of  the  affairs  of  parliament 

*'  The  commitment  in  this  case  is  not  for  safe 
"  custody ;  but  he  is  in  execution  of  the  judg- 
"  ment  given  by  the  Lords  for  contempt ;  and 
**  therefore,  if  ne  should  be  bailed,  he  would 
"  be  delivered  out  of  execution :  for  a  contempt 
<*  in  Jacie  curia  there  is  no  otner  judgment  or 
",  execution. 

'*  This  court  has  no  jurisdiction,  and  there* 
*(  fore  he  ought  to  be  rgmanded.  I  ddiverno 
**  opinion  whether  it  would  be  otherwise  in  osse 
**  ore  prerogative," 

175V>  Feb.  7tli.— 1  Wilson,  p.  SOO-^Morray's 

Case. 

When  he  was  brought  up  to  the  King's« 


*  See  vol.  6,  p.  1970  of  this  CoBsctioD* 
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I/Mn  Biftyofy  wbo  w8s  conmnlBO'to  Umb  Towct 
by  onler  of  iHm  HtyoM,  andar  Ae  Spedker'* 
WarriDt,  «ii  25tk  Msrcii  1771,  was  Inmigfat  up 
by  Habeas  Corpus  before  tbe  Court  of  Oonunoa 
raasia  Easter  Tem.  Itie  faestkm  was  fully 
ai|fiied,  and,  by  the  unanimoiis  jodgmeDt  of 
tfie  Couft,  he  was  remanded. 

Hie  Lord  Chief  Justiee  de  Grey,  m  gniw 

the  ofMnkni  of  fSbe  Court,  staled,  "  That  iSttm 

**  jpower  frk.  of  oomnutmeBC)  must  he  inhereDt 

*'  IB  me  House  of  CofmuonSy  iroin  the  Tciy 

**  nature  OT  Us  msiitution  \  and  ttiercibire  is  part 

••  of  the  bw  of  the  famd.    They  certidiily  al- 

**  ways  coidd  eommit  in  mauy  eases;  in  mat- 

**  ter  of  dertioM,  they  can  eommit  sheiillk, 

mayors,  officers,  witnesses,  &c.  and  it  is  now 

Mneed,  that  they  ean  oonmut  gpenenDy  for 

aS  contempts.    Al  contempts  are  eidber  pu- 

'*  niahahleia  the  Couit  contemned,  or  in  some 

higher  court.    Now  the  podiamait  has  no 

superior   court;   therefore    die    oootempl 

agamst  either  House,  can  only  he  pmislied 

by  themselves." 

•'  The  Stat  of  James  1.  cap.  13,  sufficiently 
prores  that  they  hare  power  to  punish  it,  in 
<<  these  words :  *  Ph>vided  always,  duit  tlus 
**  Act  or  any  thing  therein  oeutamed  shall  not 
"  extend  to  the  diminishing  of  any  nunishmiwi^^ 
*'  to  be  hereafter  hy  censure  in  paniament  in-^ 
flicted  upon  any  parson  which  nereafter  sluJl 


hy  «  Habeas  Conuo,   and  die  court 

yfummSitnnaAy  leAisod  fo  disfiiafye  him,  Mr. 
JttMite  WAght  said,  ^  It  appears  upon  the 
^MtUfii  uf  this  Habeas  Corpus,  that  Mr. 
"*  Mtimy  is  eommitteu  to  Newgute  by  die 
**  Souse  OT  OnimiMis,  rar  an  hi|gpi  and  dan- 
<k«eiuns  ^auteniiit  of  the  privileges. of  that 
^  BjOnsfc  ^  SHd  It  IS  now  nsisiM  tin  at  me  bar, 
^^tfaalthteiaahaaableeUBo,  widiin  the  mean- 
« ingof the Hsheaa Corpus  act. 

*^Tb  tMs  I  answRr,  that  it  hsB  been  deter- 
**iBiii0d  by  all  die  judges  to  die  conywy;  thai 
*<  it  could  never  he  the  intent  of  that  statute  to 
**  give  a  judge  at  his  diamber,  or  this  court, 
«<  power  to  judge  of  the  privileges  of  die  House 
«<  of  Cobimons. 

*'  HiC  House  of  Commons  is  undoubtedly  an 
^  high  court ;  and  it  is  agreed  on  all  handi^ 
**  dlit  ifti^  have  power  to  judge  of  dieir  own 
**  privifeges ;  it  need  not  appear  to  us  what  die 
«*  contei^  vraslor;  if  it  aid  appear,  we  could 
^'untiiiwdiereof. 

**  £ord  (Qiailesbuty  was  committed  for  a 
^  conteiupt  Of  the  House ;  and  being  brouglit 
**  here  hy  ati  Habeas  Corpus,  the  court  re- 
**  manded  him  $  and  no  case  has  been  cited 
**  wherever  this  6ourt  interposed. 

**  The  House  ef  Commons  is  superior  to  diis 
*<  court  in  this  particular ;  this  court  cannot 
1<  admit  to  bail  a  person  committed  for  a  con- 
^  tempt  in  any  other  court  in  Westminster- 
•«  hall.*' 

Deniuson,  Justice.— '*  Hus  court  has  no 
**  jurisdiction  in  the  present  case.  We  granted 
^  the  Hid>eas  Corpus,  not  knowing  what  the 
**  commitment  was  \  but  now  it  appears  to  be 
'<  for  a  contempt  of  the  privileges  or  the  House 
**  of  Commons:  what  those  privil^pes  (of  ei-. 
^  ther  House)  are,  we  do  not  Know ;  nor  need 
<•  they  tell  ua  what  the  contempt  was,  because 
c(  We  cannot  judge  of  it ;  for  I  must  call  diia 
«•  court  inierior  to  the  House  of  Commons  with 
**  reapeci  to  judging  of  their  privil^es,  and 
**  contempts  against  ttiem.  t  give  myjudgment 
**  so  suddenly,  because  1  think  it  a  clear  case, 
**  an4  requires  no  time  Ibr  consideration." 

f\9Sler,  Justice.—'*  The  law  of  Parliament 
<*  is  part  of  the  kw  of  the  land ;  and  there 
«*  would  be  an  end  of  all  law,  if  ^  House  of 
*<  Ceminons  could  not  commit  for  a  contempt. 
**  AU  courts  of  record  (even  the  lowest)  may 
'*  eonimit  for  a  contempt ;  and  lord  Holt, 
•«  though  he  diflered  with  the  other  judges,  yet 
**  agreed  the  Hou'se  might  commit  for  a  con- 
<«  tempt  in  tlie  face  of  the  House.  As  for  the 
**  toiimner's  iDntas,  we  can  take  no  notice  of  it, 
*<  naving  no  power  at  all  in  this  case." 

Thojiirisotier  WM  iwnanded. 

lfri»-»-3  irat.  IM^^Crosby'sCane.* 
lb  the  year  i7tl,6ruB  Crosby,  esq^.  the 

•«i«dMi€«MliaMil«r.in  dui  OoUeotte! 
It  oeoms  radier  sunnlhig  that  notkse  of  the 
earl  of  Devonshire's  Case  (m  this  CoUection,  a. 
1>.  1687)  w«8  ttbttidttn  dtter  I&  WiBtes^s  Ca^e, 
or  Crosby^s  Q^m* 
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"  make  or  procure  to  be  made  any  such 
<<  as  aforesaid ;'  so  that  it  is  most  d 


dearthatdio 
*<  legislature  have  recognized  this  power  of  the 
<*  House  of  Commons.  In  the  case  of  the 
«  Avlesbuiy  men,  the  counsel  admitled,  liord 
<'  Chief  Justice  Holt  owned,  and  the  House  of 
<<  Lords  acknowledged,  that  the  House  of 
«  Commons  had  power  to  eonMuit  for  coii* 
<*  tempt  or  breach  of  privilege.  Indeed,  it 
«<  seems  they  must  have  power  to  commit  fiw 
<*  any  crime.  •  When  the  House  of  Commons 
<<  a4)udge  any  thing  to  be  a  contempt  or  ti 
«  breach  of  privilege,  their  a^judioatioii  is  a 
<<  conviction,  and  their  commitment  in  coow- 
<«  aitence  an  execution  ;f  and  no  Court  cb» 
<<  discharge  or  bail  a  person  that  is  in  aieen- 
«  tion  by  thejudgmentof  any  other  Court." 

And  he  conchided  his  judgment  in  these 
words : 

<«  I  am  perfecdy  satisfied  dial  if  hud  Hok 
<<  hinuwlf  were  to  have  determined  it,  the  LonI 
<<  Mayor  would  have  been  remanded.  In  the 
«  case  of  Mr.  Murray,  the  jodgeo  eoidd  not 
<*  hesitate  concerning  the  contempt  by  %mam 
'<  who  refused  to  receive  his  sentence  in  a  fr»> 
*<  per  posture ;  all  the  judges  agreed,  that  ht 
"  must  be  remanded,  Decausene  was  com^ 
<'  mitted  by  a  Court  having  oompeleat  jiiri»- 
«*  diction.    Courts  of  justice  have  no  oogni- 

*  The  Conmitment  in  Ra^jmd^a  Gm^  8 
Vent  89,  was  a  dommitmeni  in  sitTwdnw, 
and  therefore  it  was  ueceesavy  in  tliit  cuie  %» 
state  the  avidace,  per  k>rd  Camden  in  Wilkei% 
Habeas  Corpus  G^a,  a.  b.  176»t  m  tUi  Coli. 
lection. 


tS]        STAT^TRlkJJ^  ^  bnARLEB  n.  \6S6^PtkiKge'of  Pttfliam^^        [$% 


«« tanoe  »f  te  aeb  6f  tbe  Houses  of  FaiiiiU 
*'  roent,  becaiUK  tbej  belong  ad  ahud  txaiuen, 
**  I  bftTB  the  most  peffect  satisfactioii  hi  mj 
*<  own  mind  ia  that  determinatkm.  8tr  Mar^ 
**  tin  WriAty  who  feit  a  geoerous  aad  distin- 
<(  gnisbea  warmth  for  the  liberty  oi  the  sab.' 
*<  jeM ;  Mr.  Jistioe  Denison,  who  was  so  Iree 
**  Mm  oomiections  and  ambitum  of  emy  kind  ; 
**  and  Mr.  Jtudoe  Foster,  who  may  oe  tmly 
**  called  the  Magna  Charta  of  liberty,  of  per- 
*'  aona  as  well  as  fortune;  all  these  revered 
**  JiMlgtt  eotecmred  ih  this  point.  I  am  there- 
'*  fbre  clearly  and  with  fuU  satisfaction  of  opi* 
^  nioR,  that  the  Lord  Mayor  most  be  re- 
«•  mioded." 

Clofibf,  Jnst. — **  I  entirely  concm*  in  opinion 
'*  with  my  I/ntI  Chief  Justice,  that  this  Court 
**  hath  no  oO0iii6mce  of  contempt  or  breach  of 
**  privilege  ot  the  House  of  Commons ;  they 
**  tstB  tiie  only  judges  of  dieir  own  privileflpes ; 
**  and  that  they  may  be  properly  called  iudges, 
*' appeals  in  4  fhst  47,  where  my  loro  Coke 
¥  aaya,  in  alien  cannot  be  electa  of  the  par- 
**  liaBRni,  because  such  a  person  can  Hold  no 
**  nlace  of  judicature.    Maxh  stress  haa  been 
^  Udd  Bpon  an  objection,  diat  the  Warrant  of 
**  th«  flpeato  is  not  eoitformabie  tb  the  order 
*<  of  the*  House;  and  yet  no  such  flung  ap^ 
«<  pears  updn  the  return,  as  has  been  prelendcMl. 
**  The  Onlcr  says,  diat  the  Lord  Mayor  shall 
**  bertakai  into  the  cOstody  of  the  Serjeant  or 
**  his  deputy ;  it  does  not  say,  by  the  serjeant 
*4  or  his  depu^.    Hiis  Court  cannot  know  the 
•*  naotdre  toad  powi^  of  the  jiroceedinos  of  the 
•*  Moose  of  Commons :  it  is  ibundecf  on  a  dif- 
**  feteot  law ;  the  '  lex  et  consuetude  partia- 
**  *  me&ti,*  is  known  to  pariiament  men  only. 
•«  IVawynniard's  Case,  Dier,  59,  00.    When 
•*  maMeia  of  privilege  come  incidentally  before 
•*  the  GofBt,  itis  dbuged  to  deterauhe  them,  to 
•*  prereikt  a  ihihire  ofjustice.    It  is  true  this 
<*  court  did,  in  the  instance  afluded  to  by  the 
*«  ooonaal  at  the  bar,  fWilkes's  Case,  ?  Wils. 
**  15 1.]  determine  upon  the  privilege  of  pariia- 
f«  mtetin  the  cate  of  a  Libel ;  but  then  that 
4*  privitegel  wa^   promulged   and  known ;   it 
«<  exisied  in  recor&  and  law  books,  and  was  al- 
**  lowed  1^  parliament  itself.     But  even  in  that 
*«  cflse^  we  noV  know  that  we  were  mistaken ; 
«<  fer  the  House  of  Commons  h&ve  since  deter- 
•*  mined,  that  privilege  does  not  extend  tn  mat- 
«« ten  of  libel.    The  cases  produced  respect- 
tifilg'^e  High  Commission  CouH,  &c.  are 
**  net  to  ^e  present  purpose,  because  those 
*^  cmntif  fahd  not  a  legtJ  authority.    The  reso- 
•*  htion  of  the  House  of  Commons  is  an  adju- 
<^  didChm,  and  every  court  must  judge  of  its 
**  own  <oont)era|NS. ' 

Btai^stODet  Jusdoe.-^"  I  concur  in  opinion, 
^  that  wo  cannot  discharge  the  Lord  Mayor. 
^  Tbe  present  case  is  of  great  importance,  be- 
^.^auae  tbe^ttberty  of  the  subject  is  materially 
**  oomfefat<L.  The'  flouse  of  Commons  is  a 
•*  suytemfecomt,  aM  th^y  are  jildges  of  their 
^  own  prtvikjges  anvf  coittem]p€s;  more  espe^ 
««  cMy-with  rtt^pebt  toibei^  own  members.^' 
«  Hmxi  is  amMUbttr  ooitmfitted  in^^Mtotiotf 
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ByAe  judgment  of  his  own  house.  All 
courts^  by  which  I  mean  to  include  the  tvr6  ^ 
(louses  of  parliament  and  liie  courts  of  West* 
minster- Hall,  can  have  no  control  in  matters 
of  contemfit.*  The  sole  adjudication  of  con* 
tempts,  and  the  pimishmeut  thereof,  in  anj^ 
manner,  belongs  exclusively,  and  without 
interfering,  to  each  respective  court.  In*  • 
finite  contusion  and  disorder  would  follow,  if 
courts  could  by  writ  of  Habeas  Corpus  eaca' 
mine  and  determine  the  contempts  c^'others^f 


*  Here  is  a  laxity  of  expression  whifdi  might* 
not  have  been  expected  from  the  learned  au«, 
thor  of  the  '  Commentaries.'  The  meaning 
seems  to  be,  that  the  two  Houses  of  Par<A 
liament  and  the  courts  ci'  Westmtnster«haU^ 
are  not  sul^ect  to  control  in  matters  of  coo^ 
tempt,  but  that  Other  courts  are  subject  t« 
control  in  such  matters.  See  Clarke's  case) 
Tremaine's  Pleas  of  thtf  Crown,  442.  2  Le-* 
rlnz.  200.  l  Vent,  S02.  327.  8  Keb.  764.  799i 
811.  Dr.  Bentley's  case  8  Mod.  148; 
Fortescue  202.  2  Lord  Rayro.  1394.  Strangii 
557.  2  Kydon  Corporations  79.  In  Murray 'i 
case  Mr.  Justice  Foster  says,  that,  *^  all  courts 
of  Record,  even  the  knvest,'*  fas  tHe  Court 
of  Piepoudre  we  may  suppose]  "  nave  power  td 
imprison  ftfr  contempts."  And  as  to  cuntcmpti 
'  in  fticie  curiie^*  which  obstruct  tbe  prbceetHugj 
of  the  court,  it  seems  that  they  must  of  neces- 
sity have  power  to  remove  the  obstruction ;  td 
abate  the  nuisance,  and  so  is  Moor  247.  <  fit 
^  un  dit  al  Judge,  Magistrate,  ou  auter  officer 
*  ]>aroles  que  luy  disable  defaire  son  office  oil 
'  fait  auter  contempt,  il  peut  luy  imprison."  So 
too  DcanV  case,  Croke,  Eliz.  689.  •*  A  maii 
may  be  imprisoned  for  a  contempt  done  ill 
oburt  but  not  for  a  contempt  out  of  court." 

So,  too,  is  Sparkes,  and  others,  v.  Martin,  t 
Vent.  1.  "  The  Court  of  Admiralty  ma^ 
punish  one  that  resists  the  process  of  theue 
court,  and  may  fine  and  imprison  for  a  cotifi 
tempt  to  their  court  acted  in  the  face  of  it." 

So,  too.  su-  Geonre  Newman  says,  (Proceed* 
ings  and  Debates  of  the  House  ot  Commons  iii 
1621,  p.  109.)  *'  The  Judges  Lave  oft-times 
cause  to  commit  for  contempt  m  the  Court." 

If  there  be  any  principles  of  law  whereby  th# 
sufficiency  of  a  commitment  for  contempt  may 
be  judged  of  in  the  case  of  One  court,  it  is  not 
very  apparent  why  the  same  principles  should 
not  be  applied  to  the  judging  of  the  suf* 
ficiency  or  commitments  for  contempts  bj 
any  other  court.  That  courts  of  Westmin- 
ster-hall will  take  conusance  of  each  others 
commitments  for  contempts,  see  the  argu- 
ment of  Chief  Justice  Vaughan  in  Bushel's 
case  in  this  Collection,  vol.  d,  p.  999,  and  the 
cases  of  Astwick,  Apsley,  and  IMIIton,  cited  ia 
that  Case,  pp.  1004,  1022. 

t  Lord  Mans6eld,  in  the  case  of  Hassells 
fl[nd  another  against  8imi»son  (93  Bougl.  Rep* 
in  note  2d  edit.),  speaking  of  Mr.  Justice  Blacks 
stone,  warned  ms  hearers  against  implicit  t^ 
Uance  on  great  names.  It  would  have  been 
more  AtjSiidoiy  if  Ifir.  Jxi8tic<e  Blaeit^toae 
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**  This  power  to  commit  results  from  the  first 
^^  principles  of  justice  ;  for  if  they  bare  power 
V  to  decide,  they  ought  to  bare  power  to  pu- 

had  npecified  some  jMrticulars  of  the  *  infinite 
*  oonniaioQ  and    disorder'  which,  he  lays  it 
down  '  wooM  ibllow,  if  courts  could  by  writ  of 
'  Habeas  Corpus  examine  and  determine  the 
f  contempts  of  others;'    and  had  also  given 
some  proof  that  this  *  infinite  confusion  and  dis- 
order^must  follow,  tosetfaer  with  some  account 
of  the  way  in  which  it  would  follow.     For 
there  appears  not  to  be  any  absurdity  in  sop- 
DOfing  thait  Che  examinabili^  of  commitments 
mr  contempts,  might  tend  to  render  those  who 
should  srder  such  commitments  more  cixcum- 
flpect  and-cantioiB  in  the  exercise  of  that  power 
tnan  otherwise  they  might  be ;  that  it  would 
laid  to  render  their  respectiTe  courses  of  pro> 
peedings  less  capricious,  more  consistent,  and 
iaiove  uniformr  tnan  thev  otherwise  might  be; 
that  in   consequence  of  those  tendencies  it 
inigfat  probably  by  degrees  produce  an  inteUi- 
giue  definite  practice  code,  respecting  con- 
tempts and  the  punishments  for  tnem ;  that  if 
these  consequences  should  ensne,  *  confusion  and 
disorder'  would  be  prevented  rather  than  pro-  . 
moted  ;  and  that,  ir  from  the  operation  of  com- 
petitions for  pre-eminence,  or  erroneous  no- 
tions of  dignity,  or  of  any  other  cause,  '  con- 
^  fusion  and  disorder'  should  in  hct  arise,  such 
*  concision  and  disorder'  probably  woidd  not 
be  infinite,  but  might  be  speedily,  easily  and 
completely  suppressed  by  a  legisiatiTe  jefini* 
tion  of  at  least.the  limits  of  contempts,  and  of 
the  punishments  applicable  to  them.    Predic- 
tions of  *  confusion,  disorder,'  and  othsr  mischief 
to  ensue  from  interruption  of  the  exercise  of 
irrq^ular  powers,  have  not  always  been  verified. 
When  the  powers  of  issuing  general  warranto 
"wad  warranto  for  seizure  of^papers,  which  had 
becsi  sanctioned  by  numeiouB  precedents,  were 
questioned  (See  the.  cases  in  this  Collection  t^ 
Leach  V.  3Ioney,  and  others,  a.  d.  1765,  and  of 
B^ick  V.  Can-mgion,  and  othem,  in  the  same 
year),  many  sueh  predictions  were  made,  but 
pince  the  exerdse  or  those  powers  has  been  an- 
mdled,  1  have  not  met  with  an^f  oompfaint  (except 
indeed  one  whidi  occurs  in  sir  John  Haiddns's 
life  of  Dr.  Johnson,  but  which  is  too  frivolous 
to  desen'e  notice;  it  relates  to  the  detention 
of  artizans  who  attempt  to  emigrate)  that  this 
aannlment  has  produced  a  single  bad  conse- 
nnence.     In*  like  manner  white  the  judges 
etaimed  the  right  of  deciding  two  questions  of 
liict  (for  such  they  are),  viz.  those  of  '  inten* 
tion'  and  of  <  tendency'  in  criminal  prcisecu- 
timis  for  libels,  which  claim  was  supported  by 
the  precedento  of  Clarke's  case,  before  lord 
Raymond,  of  Francklin's  case  before  the  same 
judge  (in  this  Collection,  a.  d.  1731,)  and  of 
nnmeroos  other  cases,  it  was  rraeatedly  stated 
by  magistrates  of  transcendant  talento,  learning, 
-experience  and  autiioiitv  (such,  for  instances, 
as  lord  Mansfield,  lord  liiurlow,  lord  Kenyon, 
and  Mr.  Justice  Buller^  that  infinite  disorder 
ttod  oonfinion  would  cqsoe,  if  juries  had  tli^ 
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No  other  court  shall  scan  the  jadg'« 
mentof  a  superior  court,  ot  the  principal 
sealef  justice. .  As  I  said  before,  it  would 


right  to  determine  in  such  prosecutions  mny 
(rtner  matters,  than  the  mere  net  of  publicatioti, 
and  the  application  of  the  innuendoes.  The 
deciaratorv  statute  33  Geo.  3,  c.  fiO,  has  fully 
establisheu  the  right  of  juries  in  such  cases  la 
«  give  a  general  verdict  of  Oni)ty  or  Not  Guihy 

*  upon  the  whole  matter  put  to  issue  on  the  in- 

*  dictment  or  information.'    This  statute  oriri- 
nated  in  tiae  House  of  Commons,  where  ttie 
motion  for  the  bill  was  made  by  Mr.  Fox  and 
seconded  by  Mr.  Ersldne.      Most  undoubtedly 
the  success  of  the  bill  is  in  a  very  high  degree 
to  be  attributed  to  the  inflexible  constancy  and 
unremitted  zeal,  vrith  which  the  latter  of  these 
two  great  men  had  exerted  the  vast  powen  of 
his  c£M|uence  in  mnintpnanre  of  those  righto  of 
juries,  which  the  statute  asserts.    And  a  most 
striking  illustration  it  is  of  the  fUhfafiity  of  such 
predictions,  as  that  of  Mr.  Justice  BJacrstnnc  in 
Crop's  case,  that  whereas,  prevkrusW  to  the 
passing  of  the  act  of  352  Geo.  3,  c.  60,  maagvee- 
mento  and  altercations  between  the  court  and  the 
counsel,  and  the  jury,  took  place  in  a  great  pro- 
portion of  the  trials  which  ^  ere  had  on  cruoi- 
nal  prosecutions  for  Lbels ;  and  notwithstand- 
ing  It  had  been  dedared  as  we  hav^  seen  by 
magi«brates  of  the  greatest  learning,  that  the 
estwlishment  of  such  a  system  womd  prodnce 
infinite  confnrion  and  disorder ;  neverdieleBS  ae 
it  is,  that  since  the  indisputabte  estaUtahmcnt 
of  this  system,  no  confnsion  iHiatever  has  oc- 
curred, the  f\mctions  of  judgea  and  juriea  hare 
been  executed  within  their  respective  ttmits; 
without  any  competition  for  jurisdidkm ;  to  tfie 
advancement  of  justice,  and  to  the  digfnitf  of 
ito  admimstrstion.     The   change  which  hasr 
been  operated  by  the  statute  cannot  be  more 
perspicuously  stated,    nor  can  ito  beMAcial 
effecto  be  more  happilv  iHuBtrated  than  in  th^ 
following  passage,  which  I  extract  from  a  note 
on  the  *  sul^ect  of  the  trial  of  the  dean  of  St. 

*  Asaph'  in  the '  Speeches  of  the  honmmhla 

*  Thcsnas  Erskine^  (now  kird  Erskine),  <kc.  toL 
1,  p.  382. 

«<  The  vcnerabks  and  learned  Chief  Justice 

erd  Mansfield]  undoubtedly  established  by 
argument,  that  tl»  doctrine  so  soon  aiior- 
wards  condenmed  by  the  unanimous  oenae  ef 
the  Legisfafture  when  it  passed  the  Lfliel  Act, 
did  not  originate  with  nimsdf ;  and  that  be 
only  DTOttOUQced  the  law  as  he  found  it,  estab- 
lished by  a  train  of  modem  decisions.  Bm, 
supported  as  we  now  are  by  dus  judgment  of 
Paniament,  we  must  venture  humbly  to  differ 
from  so  truly  great  an  authority.  The  UlUA 
Bill  does  not  confer  upon  the  Jury  any  iuxis^ 
dictSon  over  the  law,  inconsistent  wm  ihm 
general  principle  of  the  consiitiition :  hot  cod* 
siderittg  that  the  (question  of  IMjqejmhNM  im 
frequently  a  fuestion  of  fij^fdher  this  ef  hlir» 
and  in  many  cases  af'fibct  and  law  almost 


paraUy  ble^M-together ;  itdireetotheAMfae^ 
«i  in  <4Mri9M,  to  dekrcr  his.  epifom  mlbm 


ff]        STATE miALS,  SaCaARLSS  H.  iGtO^^Pridltegt of  Pm^UmMmi.        [n 

occasion  the  utmost  confinoon,  if  every  court 
of  this  Hall  should  have  power  to  examine 
the  comreitinents  of  the  otiier  courts  of  the 
Hall  for  contempts;  so  that  tiie  jud^ent 
and  commitment  of  each  respective  court  as 
to  contempts,  must  he  final  and  tvithout  con- 
41^*.  It  is  a  confidence  that  may,  with  per- 
fect saibty  and  security,  be  reposed  in  the 
j  udges  and  the  Houses  of  Pariiament*   The 
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Jury  upon  the  whole  matter,  including  of 
course  tne  question  of  libel  or  no  libel,  leaving' 
them  at  the  same  time  to  found  their  verdicts 
upon  such  whole  matter,  so  brought  before 
them  as  in  all  otiier  criminal  cases.  The  best 
answer  to  the  apprehensions  of  the  great  and 
eminent  Chief  Justice,  regarding  this  course  of 
proceeding,  as  then  contended  for  b^r  Mr.  £r- 
dcine,  and  now  established  by  the  Libel  Act,  is 
the  experience  of  seventeen  years  since  that  act 
passed. 

«« Before  the  statute  it  was  not  difficult  lor 
Ae  most  abandoned  and  profiigate  libeller, 
gtiihy  even  of  the  most  malio^nant  slander  upon 
private  men,  to  connect  his  cause  with  the 
great  privileges  of  the  Jury,  to  protect  inno- 
oence.  Upon  the  Judge  directing  the  Jury, 
aoodrding  to  the  old  system,  to  find  a  verchct  of 
Guilty  upon  the  fact  of  publication ;  shutting 
out  altc^ether  firora  their  consideration  the 
quality  of  the  matter  published,  ingenious 
counsel  used  to  seize  that  occasion  to  shelter  a 
guilty  individual  under  the  mask  of  supporting 
great  public  right ;  and  Juries,  to  show  ^at. 
they  were  not  implicitly  bound  to  find  verdicts 
of  Oaiky  upon  such  evidence  alone,  were  too 
successfully  incited  to  find  improper  verdicts  of 
acquittal :  but  since  the  passuig  of  the  Libel 
Act,  when  the  whole  matter  has  been  brought 
under  their  consideration ;  when  the  quality  of 
•the  matter  published  has  been  exposed  wnen 
criminal,  and  defended  when  just  or  innocent, 
Juries  have  listened  lo  the  jfud^  with  atten- 
tion and  reverence,  without  being  bound  in 
their  consciences  (ezoej^  in  matters  of  abstract 
law),  to  follow  his  opinion,  and  instead  of  that 
Bnccfftainty  anticipated  by  lord  Mansfield,  the 
'  administration  of  justice  has  been  in  general 
most  satisfactory,  and  the  public  aiuhori^ 
l>een  vindicated  against  unjust  attacks,  with 
much  gTMter  security  and  more  supported  by 
public  opinioo,  than  when  Juries  were  instru- 
mealB  in  the  hands  of  the  fixed  magistratet ; 
whilst  at  the  same  time  public  libert3rihas  been 
secured  by  leaving  the  wnole  matter  in  all  pub- 
lic libeb  to  the  judgment  and  consideration  of 
the  people.  This  mormed  state  of  the  law,  as 
it  regards  the  liberty  of  the  press,  is  now  so 
tmivcraally  aeknowledged,  that  the  highest 
magistrates  have  declared  in  the  House  of 
lioras,  that  no  new  laws  are  necvssanr  either  to 
vupport  the  state,  or  protect  the  p  wple." 

«r  Edward  Coke  (PHMseedings  and  Ilebates 
of  the  House  of  Commons,  in  1690  and  1691, 
vol.  %  p.  109)  predicted  that««  if  the  mittimus 
4Df  the  Privy  Couneil  must  contain  Ae  cause  of 
mmiBtoflBt,  it  wmrid  bindir  the  fiading  oat 


*  legislatdre  since  the  revokrtioii  •(see  9  WfA  19 

*  W.  3,  c.  15,)  have  created  many  new  eon- 
'  tempts.    The  objections  w^ch  are  brovgisty 

*  of  aonsive  consequences,  prove  too  mu<ih,  be- 
<  cause  they  are  applicable  to  all  courts  of 
'  dernier  resort :  *  et  ah  abusu  ad  usum  non 

*  *  valent  consequentia,'  is  a  maxim  of  lam;  as ' 

*  well  as  of'  logic.  General  convenience  must 
'  always  outweigh  partiai  uioonvenience;  even 


of  divers  mischiefii  both  of  state  and  common- 
wealth.^' 


*  It  seems  generallv  to  happen,  that  penMms» 
who  either  possess  or  lay  claim  to  power  of  any  * 
kind,  are  strongly  disposed  to  he  of  opinion 
that  tliey  may  be  safely  entensted  with  such* 
power.  ^  Thus  in  omr  own  historv,  to  omit  the 
various  instances  of  claims  on  the  part  of  the 
crown  to  exorbitant  power,  and  to   coafinfl' 
ourselves  to  a  few  judicial  cas^,  it  is  not  un- 
reasonable to  believe  that  privy-counsellors  of 
old  thought  they  might  be  safely  intrusted  with 
the  vast  power  ni^ch  they  so  mischievously 
and  oppressively  assumed  in  thenncient  *  Court 
of  Requests ;'  that  the  council  in  James  the* 
first's  tune  thought  they  might  be  safely  in-* 
trusted  with  the  power  to  summon  befbre.tbem' 
members  of  the  House  of  Commons,  to  com- 
mand them  to  bum  the  notes,  arguments  and 
collections  which  they  had  made  for  preparing 
themselves  to  a  conference  with  the  Lords  upon 
a   most   momentous   constitutional   question, 
and  afterwards  to  imprison  and  otherwise  t* 

Eunishthem  for  no  other  cause  but  that  they 
ad  been  assigned  by  the  House  of  Commons- 
to  be  agents  in  such  conference  (see  Haigrave's 
Preface  to  lord  Hale's  Treatise  on  the  Jurisdic- 
tion of  the  Lords  House  or  parliament,  p.  ix. 
Note.)  ;•  that  lord  Bacon  thought  he  might  safely 
be  intrusted  with  the  power  by  arbitrary  in- 
junctions to  protect  debtors  *from  payment  of 
their  just  debts  (see  Proceedings  anol/ebates  of 
the  House  of  Commons  in  16^0  and  1691,  6ce.' 
Ojdbrd  1766  vol.  1.  p.  157etseq.).;  tfaatarch-' 
bishop  Laud  and  his  coadjutors  thought  they 
nught  safely  be  iutnmied  with  the  arbitrary 
power  whicn  they  so  cruelly  exercised  in  tlbe 
Courts  of  Star  Chamber  and  Hig^  Commis-^ 
aion  ; .  that  Chief  Justice  Kelyng  and  other 
judges  thought  thev  might  be  safely  in- 
trusted with  the  aibitrary  power  of  nnio|f 
vid  imprisoning  jurors  (as  to  which  see  the 
Oases  of  Penn  and  Mead,  and  of  Bushell, 
a*i<«,  vol.  6,  p.  951, 999,  and  the  notes  to  those 
cases  ;)  and  tliat  Jefieries,  Crew,  Cartwriarht^ 
W.right,  Herbert,  and  Jenner,  thooglit  thev 
m  *gnt  be  safdy  intrusted  with  the  power  whida 
as  *  Coauttisiaaers  of  Ecclesiastical  Affairs' they 
employed  for  the  purpose  of  subverting .  dm 
protestant  religion.  It  is  to  he  regretted,  that 
the  learned  judge  did  not  adduce  any  proofs  of 
his  assertion,  that,  ^  this .  confidence  may  with 
perfect  safety  and  security  be  reposed  in  lUia 
Judges  and  the  Houses  of  Parliament ;"  for 
ind^  the  truth  of  the  assertion  is  by  no  means 
8^-evid6nL    It  it  su£ciiently  obvious  that  tbt 


^V0ap||«§iDg  {wbicb  in  my  coqfleieDce,  I  am 
'^for  from,  suppotsinflp)  that  in  the  present  case 
*'  the  Hoime  has  abused  its  power.     I  know, 

elites  in  which  discretionary  imcontronled 
ppwer  is  most  likely  to  be  abused,  and  in  which 
€oiueqnently  it  is  most  dangerous,  are  those  in 
whtok  the  interests  or  the  personal  flings  of 
t)ie  part^  exerctsing'  such  power  are  concerned. 
Now,  if  it  be  so  indispntable,  as  the  kamed 
judge  appeanto  hare  thought  it  was,  that  each 
of  the  1  louses  of  Parliament  and  that  courts 
may.  safely  be  intrusted  wirfi  a  discretionary 
iVioootrcniled  power  of  impnsomoent  for  whitt- 
ever  it  may  please  themrespedirely  to  aiyudge 
to  be  a  contempt  towards  tberaselTes,  in  most 
of  wbicfa  eases  tbcir  personal  feeUngs  at  least 
will  be  concerned;  it  may  not  perhaps  be 
ibtiod  Ferv  easy  to  shewwh]^  they  miglit  not 
aforiiori  be  stdl  more  safely  mtrusted  with  the 
lil^  discretional^  uncontrouled  power  of  im- 
fvrisoDment  in  otner  cases,  in  wnich  their  in- 
terests and  their  feelings  are  not  concerned. 
But  I  apprehend  the  learned  judge  would 
acarcely  kare  maintained  that  in  sach  other 
oases  they  might  be  safely  intmsted  with  dis- 
cretionary uncontrouled  power  of  imprison- 
ment :  seeing  that,  in  the  first  volume  of  his 
Commentaries,  p.  i35,-  when  illustrating  **  the 
great  iomortance  to  the  public  of  the  preser- 
vatk»n  or  personal  liberty,"  he  says,  and  with 
great  truth,  that  "  If  once  it  were  left  in  the 
power  of  any,  the  highest,  magistnte  to  im- 
friaoD  arbitrarily  whomever  he  or  his  officers 
thought  prooer,  there  would  soon  be  an  end  of 
all  other  rigbts  and  immunities."  Yet  indeed 
it »  my  easily  discovoraUe  that  if  a  vote  or  an 
adpidication  of  contempt  b^  a  House  of  Pariia- 
nient  or  a  court  be  onenmrnable  elsewhere,  and 
if  the  power  of  imprisonment  upon  such  vote  or 
•indication  be  disoretMinary  and  uncontrouled ; 
tach  House  of  Parliament  and  each  court  pos- 
discretionary 


^impnstteioient  for  every  action  and  every 
amission  of  a  man's  IMe  ;  nay,  for  the  bare  un- 
l^oved  imputation  of  any  action  or  omission  ; 
any  evcM  without  the  imputation  of  any  speci- 
fied actor  omission.  <<  If"  as  Mr.  Hargrave 
{1  Jurid.  Afg.  and  CeD.  26)  very  forcibly  states 
kf  **  the  domne  of  contempts  be  thus  wide  ; 
if  the  Houseof  liords  or  Commons  or  the 
Qoaii  of  Chancerv,  or  any  of  the  great  Courts 
6f  Westminster  Hdl»  may  construe  what  they 
pipase  into  contempts,  and  may  under  that  de- 
Bominatioii  without  trial  by  jury  convict  all  per* 
•nns  of  crime,  and  have  also  an  indefinite  power 
af  punishing  by  fine  and  .imprisonment,  and  '^ 
Hi  this  when  done  be  thus  unappealable  and  thus 
WKxarainable,  what  is  diere  but  their  own  wis- 
dom and  riioderation,  and  the  danger  of  abusing 
ao  arbitrMT  ajpofwer,  to  prevent  the  House  of 
Ix>rds  or  the  House  of  Commons,  or  any  court 
t€  Westminster  Hall,  under  shelter  of  the  law 
«f  conteinptB,  firom  practking  aH  the  uMBslroiis 
tytanny  which  first  distgraoed  and  at  kagtk 
WPifwhtkafd  the  Slar-Chaniber  f '» 


<*  andam  sure  liiat  the  House  of  CoouBona 
'*  are  bolji  able  and  wellinclined  to  do  justiee- 
**  How  preposterous  is  the  present  murmur 

Indeed  the  House  of  Commons  lias  ofteo 
manifested  a  very  laudable  jeabusv  of  illegal 
commitments  by  others.  While  me  stata|||^ 
16  Car.  1 ,  c.  10,  was  in  its  passage.  Si 
House  resolved,  (see  lord  Camden's  judgment 
in  the  Case  of  Entick  agjainst  Carrington  and 
others,  A.n.  1766,  in  this  Collection),  "  that 
the  bodv  of  ^  Lords  of  the  Council,  nor  any 
one  of  Uiem  in  particular,  as  a  privy  counsellor, 
has  any  power  to  imprison  any  tveebom  suh-^ 
ject,  except  in  such  cases  as  they  are  autho- 
rized by  the  statutes  of  the  realm."  **  It  ia 
all  one,"  says  lord  Hale  (Jurisdictioa  of  the 
Lords  House  or  Pariianient,  p.  109),  "  tomaka 
a  law,  and  to  have  m  aatkocitatiye  power  ta 
judge  accoi^ling  to  that  which  the  judge  thiolus 
fit  siiould  be  law,  though  in  truth  thoe  be  no 
law  extant  for  it." 

How  far  the  conclnsion  against  the  tn|th  of 
theleamedjudge's^iff/um,  to  which  the  pre- 
ceding considefations  appear  to  lead,  has  been 
fortified  by  experience  I  cannot  undertake  to 
affirm,  because  I  have  not  been  able  to  examine 
so  extensively  as  that  would  reqwe  into  the 
precedents  upon  the  subject :  but  if  the  exer« 
cise  of  this  discretionary  power  shall  be  found 
to  have  been  at  all  analogous  to  the  exerdae  of 
other  sorts  of  uncontrouled  discretionary  power 
as  recorded  in  our  history,  the  precedents  will 
certainly  not  oorroborate  sir  William  Black- 
stone's  gratuitous  assertion.  I  will  mentioQ 
a  lew  cases.  And  first  an  action  of  treapaaa 
brought  in  pariiamentin  18  £d.  I. 

<*lnan  action  of  trespass  brought  in  par- 
liament in  18  Ed- 1.  (as  was  then  the  pr^cti<3ei 
by  the  king,  the  king's  steward  ^of  his  booso* 
bold)  Peter  deChaoet,  the  king\  marshal  (of 
his  househfM)  Walter  de  Fanecourt,.the  earl  of 
Cornwall  and  the  abbot  of  Westminster  agfoos^ 
die  prior  of  the  Holy  Trinity  in  London,  and 
Bo^  de  Clare,  (or,  as  the  record  expresses  it,  ia 
which  the  two  latter  persons  were  attached  tq 
answer  the  five  former)  tor  that  the  said  prior 
served  an  ecclesiastical  citation  upon  the  earl  of 
Cornwall  as  he  was  going  throiiigh  Westminstcf 
Hall  to  attend  the  parliament  i^ooordiog  to  tho 
writ  of  sununons  he  had  received,  by  whidi 
citation  the  earl  was  commanded  to  appear  oi| 
such  a  day  at  such  a  place  before  the  areh* 
bishop  of  Canterbury,  and  the  said  Bogo  da 
Cbire  procured  the  said  prior  to  serve  the  said 
citation,  which  serving  the  said  citation  ia  laM 
to  have  beennn  contempt  of  (he  lord  the  king^ 
and  to  his  diagnce  of  10,000/. ;  ^Iso  to  bav# 
been  to  the  prejudice  of  the  eodesustwal  froA* 
chtse  of  the  abbot  att  Wealmiasier  granted  him 
by  the  court  of  Rome,  by  wibich  WestmiMlcr 
Hall,  as  being  within  the  juiisdictioQ  of  tfao 
abbot  of  Westminster,  is  exempted  ftom  all 
jurisdiction  e[Hsoopal  or  aichispisoopal,  oAd  to 
the  abbot's  danuigie thereby  of  1,000/.  ^wto 
have  been  to  the  preiodioe  of  the  oQco  oftl» 

iftoiraid  and  utnW  j(of  ttokiqg '•  hniiihiMt 


(«»d  compbuot!  The  Houie  of  CommoBS  '<  9Qn«  io»y  be  wfehr  trusted  with  this  AOw«r« 
•*  have  rtus  power  only  in  common  with  all  the  "  they  must  surely  he  the  Commons,  who  are 
<«  coorts  of  WestouDster-Hall :  and  if  any  p^-    "  chosen  by  the  p^ple;  fcr  their  fwii 

to  whose  OjQSce  alone  it  appert&xncth.  and  to  no 
other,  to  serve  aU  summonses  and  attachments 
wi^in  the  king's  palaee;  and  also  to  have 
been  to  ti«e  dauu^e  o^'  tlie  earl  of  CornViall 
of  0,000/.  The  prior  and  Bogo  de  Clare  cou- 
ff^  the  fact,  and  put  themselves  upon  the 
Ving's  mercy.  And  judgment  is  g^v^en  against 
them  that  they  be  committed  to  the  Tower 
during  the  king's  pleasure.  Afterwards  Bogo 
de  Chure  is  fined  to  the  king  in  2,000  marks, 
(a  great  sum  now,  in  those  days  an  immense 
one)  and  sprees  to  pay  1,000/.  damages  to  the 
i^ui  of  Cornwall  tor  the  trespass  committed 
against  him,  which  the  earl  of  Cornwall  at  the 
JBfftun^i*  of  the  bishops  of  Ely  and  Durham, 
and  other  great  men,  afterwords  remitted  ex- 
Qopting  lOU/." 

Another  early  case  is  that  of  John  de  North- 
ampton lefenred  to  in  the  Appendix  ^£.)  (Ana- 
logy) to  the  Report  before  us.  This  man  %va$ 
an  attorney  of  the  Court  of  King's  Bench,  (to 
which  circumstance  attention  should  be  given 
in  oonsidenng  the  case  as  an  authority),  and 
having  written  of  the  judges  of  that  court,  that 
they  hafliodependenceenougb,  not  to  beswayed 
by  cpyal  commands,  he  was  adjudged  in  so  doing 
to  have  been  guilty  of  a  contempt  of  the  court, 
was  committed  into  custody,  and  as  it 
seems  was  obliged  to  find  mainpemers.  liOrd 
Coke  thus  relates  the  case,  with  some  confii- 
iion  of  Joim.  and  Robert. 

JUiir.  18  £.  3,  cwram  rege  Rot,  151.  Liktllum, 

John  de  Northampton,  an  attorney  of  the 
&iiig'9-Bench,  wrote  a  letter  to  John  Ferrers 
one  of  the  king's  counsel,  that  neither  sir  Wm- 
Boot  chief  justice,  nor  bisfellowsthe  kings  jus- 
tices, nor  their  clerks,  any  great  thine  would 
do  by  the  commandment  of  our  lord  the  king, 
nor  of  queen  Philip,  in  that  place,  more  then  of 
any  other  of  the  realm ;  which  said  John  being 
called,  confessed  tlie  said  letter  by  him  to  be 
written  with  his  ou-n  proper  hand.     *  Judicium 

*  Curice.     £t  quia  preedictus  Johannes  cognovit 
*dictam  litei-am  per  se  scriptam  Roberto  de 

*  Ferrers,  gui  est  de  concilio  regis,  quae  litera 

*  continet  in  se  nullam  veritatem :   pnetextu 
^  cujus  dominus  rex  erga  curiam  et  justiciaries 

*  suos  liic  in  casu  habere  posset  indignationem, 

<  quod  esset  in    scandalum  justic'   et  curiee. 
Mdeo  dictus  Johannes  committitur  maresc'  et 

<  postea  invenit  6manucaptorespro  bono  gestu.' 

In  1691  the  House  of  Commons  proceeded 
agaioBt  one  Edward  Fh>yde  for  speaking  eon- 
temptuQUi  words  against  Ehzabeth  daaghter  of 
king  Jaraaa  the  first,  and  her  husband  the  Elec- 
lor  L^ak^ne.  Itis,  pi^haps,  not  quite  dear  wha- 
Iber  the  House  of  Coramoos  did  or  did  not  eon- 
ayerthew  words  attodsed  to  hav)e  been  spoken 
againat  the  pnnoa  ana  prinoess  to  be  a  bceaeh 
7  Ihcir  own  pmaeoses,  or  a  oentempt  toward 
IbtOHcbes,  ballbe  fiairii  JeBttDOe  ^liok  thejr 


pa^ffid  upon  Floyde  may  be  seen  at  vd.  9,  p« 
11^3  of  this  Collection,  m  a  brief  report  of  lus 
case,,  which  appeai-s  to  have  bapi{  mroughout 
a  tissue  of  irregularity,  usurpatioa,  and  op* 
pression.  In  iUustrsticai  of  the  topic  now 
under  oonsidei'ation  1  will  subjoin,  at  the  and 
of  this  Case,  some  passages  respeotii;^ 
Flc^d  which  occurred  in  the  House  ot  Com- 
mons, together  with  kni  Oxford's  reprobatkal 
of  the  proceedings  in  the  case. 

in  Micbell's  Case,  1621,  (fiee  a  btef  i^ 
port  of  it,  vol.  9,  p.  1131,  of  this  CoUeotWn,) 
the  House  of  Commons  took  upon  them  ta 
order: 

«<  That  he  shouU  be  held  unworthv  to  be  • 
justice  of  the  peace ;  and  be  declar^  disabla 
and  unworthy  to  be  of  that  commission,  or  any 
other  whatsoever.  To  be  sent  at  two  of  the 
clook  in  the  afternoon  to  the  Tower  througli 
the  street  on  foot." — He  was  pardoned  to  hara 
any  farther  punishment,  in  respect  of  hia 
Other's  worth,  who  was  secretary  to  WalaiBg* 
ham,  and  suffered  much  for  rel^g^  in  queen 
Mary's  time,  and  was  then  held  tD  be  a  very 
honest,  religious  gentleman:  And  ao  Micheil 
was  colled  to  the  bar  to  hear  hisseniraeeon  hia 
knee.— Atler  sentence  passed  he  desired  to  bar 
heard,  but  it  was  denied. 

Mr.  Chancellor  of  tlie  Dvitchy.  That  U 
might  be  heard  alier  juAgnaent,  so  as  it  be  an 
humble  suit;  or  any  thing aot  conoemingtha 
sentence  given  by  the  House. 

Sir  Edward  Cooke,  That  he  ought  aot  to 
be  heard  after  judgment :  And  so  it  was  agreed 
by  the  Vote  of  the  whole  House. 

In  the  same  year  the  House  of  Lords  asa^ 
tenced  John  Blount  (this,  Mr.  Haxgrave,  Juvi« 
dical  Arguments  and  CoUectioDa,  197,  t«Ua  ua 
is  Uie  first  privilege  precedent  he  finda  for  im-. 
prisonment  for  a  term  certain  by  the  Lords)  ta 
the  piUory,  and  to  imprisonment  and  labour  m 
Bridewetf  for  life.  His  ofience  was  counter- 
feiting a  peer's  protection.  In  1693,  theLorii 
sentenoea  Morley  for  a  libel  on  tiie  Lndr 
Keeper  (this,  Mr.  Hargcave,  ult.  $mp.  tella  aa  ia 
the  first  privflege  preMdent  of  a  fine  by  tha 
Lords)  to  a  fine  of  1, 0002.  and  the  piUDs>\ 
Two  other  casca  I  will  report  in  the  words  of 
Mr.  Haxgrave,  (Prefiu:«  to  hird  Hala*a  TmH 
on  the  Jurisdiction  of  the  Lofds*  House  or  Fsp« 
liament) 

*'  Another  case,  in  which  jadicatWDa  aa  bft* 
tweea  the  two  Houses  became  the  sibjaet  of 
oonsidet-ation,  occurred  soon  after  the  impeach^ 
meat  of  brd  Clarendon.  It  arose  on  pelitioD 
to  the  Commons  from  a  Mr.  Fitfton,  complaint 
ing  of  aome  exercise  of  inriadicbQB  by  ^m 
Lords:  aadonaiapaitof  thecasefi^miaosim^ 
Bfuttec  that  the  ayattea  of  juiisdiotisBi  ima  M  la 
he  aceaedut  the  b^  ef  the  Honaaof  Coohboo^ 
the  Bsosa  appeialed  a  day  ta  hear  k  aeooid^ 
iaofy,  andatm  saaaa  tima  appoaded  a  oobbm 
Hktealo  jpiyiize  ima^fcaafaUamcMeaaf  « 
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<<  House  bave  acted  aooordinff  to  their  riglit  or 
"  not  ?  Can  any  good  man  0iink  of  involviiu;' 
'<  the  judges  in  a  eontest  with  either  House  of 
<*  parliament,  or  with  one  another  ?  And  yet 

brought  the  two  Hooses  to  a  direct  iarae  on  one 
great  branch  of  the  jurisdiction  claimed  by  tbe 
Lords  but  denied  by  the  Commons :  or  perhaps 
the  Commons  thought  this  case  of  Fitton  and 
that  of  Carr  too  much  mixed  wi&  contempt 
and  breach  of  privilege  to  be  oonrenient  cases 
to  make  their  stand  upon.  However  these  two 
cases  should  not  he  ibigotten.  Either  they 
were  cases  of  breach  of  nriyilege  and  contempt, 
or  they  were  not.  If  tiiey  were,  the  continu- 
ance of  imprisonment  after  the  prorogation  of 
parliament,  the  fining,  and  every  other  part  of 
the  sentence  in  both  cases,  became  dii^ataMe : 
for  it  may  be  asked,  how  on  breach  of  privilege 
are  tlie  Lords  warranted  to  do  more  than  can  be 
done  by  the  Commons  in  a  like  case,?  On  tbe- 
other  band,  if  they  were  not  cas^  of  privilege 
and  contempt,  then  the  proceedings  of  the  Lords 
against  Fitton  and  Carr  were  open  to  the  obiec- 
tion  of  an  exercise  by  the  Lonb  of  an  original 
jarisdiction  over  crime,  of  having  ai(|adged  a 
commoner  for  misdemeanor  without  impeach- 
ment of  the  Commons  or  theterdictor  jur3«-, 
and  of  having  so  expressed  the  imprisonment 
part  of  their  sentence  in  both  cases  as  to  make 
It  imprisonment  for  life,  that  is,  in  Fitton 's  un- 
less they  should  interpose  to  declare  it  termin- 
ated, and  in  Carr's  unless  the  kingshould  please 
to  determine  it  To  some  of  theae  oljec^ioiis 
Mr.  Offley  did  in  efiect  advert  in  arguing^  Fit- 
ton's  case.  In  remarking  also  upon  the  con- 
sequence of  such  an  exercise  of  criminal  jum- 
diction  by  the  peers,  he  pointedly  said,  *  the 
'  jurisdiction  of  the  Star-Chamber  is  now  trans- 

*  formed  into  the  House  of  Lords,  but  some- 

*  what  in  a  nobler  way.'  It  did  not  occur  to 
him  to  add,  that  the  jurisdiction  of  the  Stor- 
Chamber,  though  justly  odious  both  for  the 
mode  of  trial  and  the  excessive  punishments  it 
had  inflicted,  and  therefore  wisely  abolished, 
was  in  some  degree  sanctioned  by  the  statates 
of  the  realm  :  but  that  it  remained  to  explain, 
how  the  House  of  Lords  had  obtained  the  like 
or  any  other  sufficient  sanction  for  exercising^ 
the  same  jurisdiction;  and  how 'it  could  be 
proper  to  tolerate  that  in  an  hereditary  kind  of 
Star-Chamber,  without  the  sanction  of  statute 
and  without  any  other  limitation  than  such  as 
th«r  own  moderation  should  prescribe,  which 
the  legislature  had  so  ^ndi^antly  abolished,  in 
the  case  of  a  court  sanctioned  by  statute  and 
not  pretending  to  a^udge  crime  of  a  higher 
order  than  misdemeanor.^ 

Itmav  be  questioned,  whether  in  answer 
to  what  has  been  stated,  it  will  be  tfaoogfat  snffi- 
oient  to  aUedg[e,  in  support  of  Bfr.  Juatioe  Black* 
stone's  assertion,  that  the  modeiation,  the  up* 
rightness,  the  integrity,  the  regard  to  jus^ 
and  to  rational  libert;^,  which  now  chamcterisa 
the  proceedings  of  our  Houses  of  P^vfiameat 
and  of  our  Courts  afford  us  security  that  aumilar 
12        '"nothcpeaftcroocw,  Wlntla» 


"^  and  powers  are  the  privileges  and  powers  of 
**  the  people.  There  is  a  great  fallacy  in  my 
**  brotner  GRynn's  whole  argument,  when  he 
**  makes  the  question   to  l^,    Whether   the 

fike  kind ;  and  amongst  the  Cpmmittee  were 
named,  solicitor  general  Finch,  afterwards  lord 
chancellor  Nottingham,  Mr.  Serjeant  Maynard, 
Mr.  Vau£fhan,  afterwards  lorn  chi^  justice, 
and  Mr.  Fry  nne  ;  and  the  three  latter  were  de^ 
Mred  to  take  special  care  in  the  buisiness. 
What  was  the  precise  nature  of  this  case  of 
Mr.  Fitton,  is  not  stated  in  the  Journal  of  the 
Commons,  or  in  the  printed  account  of  the  de« 
iMte.  But  from  various  entricM  in  the  Journal 
•f  the  Lords  the  substance  of  the  case  appears 
to  the  whole  to  have  been  to  this  eflect.  Mr. 
Fitton  and  three  others  had  been  formerly  pro^ 
needed  against  before  the  Lords  for  contriving 
and  pubushing  a  Ubel  upon  lord  Gerard  of 
Brandon  ;  and  the  Lords  m  July  1663  had  sen- 
tenced Fitton  in  a  fine  of  dOO/.  to  imprisonment 
in  the  Kinc^'s-Bench  prison  till  he  should  pro- 
dace  Abrwam  Granger,  whose  name  was  to 
the  libel,  and  to  find  securities  for  good  beha- 
Tiour  during  life,  with  direction  to  the  chief 
justice  of  the  Kind's- Bench  to  take  such  secu- 
rities. Under  this  sentence  in  a  case  at  least 
mixed  with  privilege,  Fitton,  notwithstanding 
a  prorogation  of  parliamerit,  which  confessedly 
terminates  imprisonment  b^r  the  House  of  Com- 
mons in  privilege  cases,  still  continued  in  pri- 
son ;  and  one  WiUiam  Carr,  on  Us  owning  the 
flame  libel  and  his  having  dispersed  it,  had  been 
recently  adjudged  by  the  Lords  to  pay  a  fine  of 
1,000/.  and  to  imprisonment  in  the  Fleet  during 
the  king's  pleasure,  and  to  the  pillory.  Being - 
both  thus  imprisoned  by  the  Lords,  Fitton  an3 
Carr  resorted  bv  several  petitions  to  the  Com- 
mons for  relief  A  Committee  was  appointed 
noon  Carr's  petition  as  well  as  upon  Fitton's. 
'  However  no  report  appears  to  have  been  ever 
made  upon  the  petition  of  Carr,  and  what  be- 
came of  his  case  is  not  mentioned,  except  that 
three  years  afterwards  he  published  a  rdation 
of  it  and  of  his  sufferings,  with  a  plea  against 
Ae  jmisdktion  of  the  fiouse  of  Lords.  But 
Fitton's  petition  was  reported  upon  as  fit  for 
wdemn  argument  at  the  bar  of  the  House  of 
Conunons  as  to  thejurisdktion  of  the  House  of 
Lords,  and  was  ordered  to  be  argued  accord- 
ingly in  the  manner  befiire  mentioned.  It  ap- 
pears also,  that  the  case  was  argued  at  the  bar 
ef  the  Commons  by  Fitton's  oouiuel  Mr.  Offley, 
who  said  some  strong  things  agaibst  Uie  juris^ 
d&ction  of  the  Lords,  but  is  reproached  with  hav- 
inp*  so  desdy  borrowed  from  a  prior  argument 
er  the  solicitor  general  Finch,  afterwards  lord 
ehancfllnr  Nottingham,  at  the  bar  of  the  Lords, 
thou|^hin  what  case  is  not  mentioned,  as  to 
have  induced  the  latter  to  leave  the  Commons. 
When  the  aigument  was  over,  the  debate  was 
e4i<nuQ<ed  for  a  week.  But  the  Journal  of  the 
Commons  is  silent  as  to  any  further  proceeding 
upon  the  case.  Probably  this  case  became  ab- 
florbed  in'  the  consideration  of  the  great  case, 
^vUch    jUmoit   immei^ately    foUoired,    and 
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manner  of  iniftiiig  the  qaesdtm  would 
*'  produce  such  a  contest  The  Hotue  of 
**  Commons  is  the  only^  judge  of  its  own  pro- 
**  ceedings :    Holt   dirored    from    the   other 

been,  may  be.  Laws  are  prmrided,  aH  the  insti- 
tutions of  society  are  established,  not  upon  con- 
fidence of  the  ffood  which  we  liope  men  ^rill  do, 
but  tipon  apprehension  of  the  evil,  which  we  know 
men  may  cio.  True  it  is,  there  is  no  iihmediate 
oaose  for  apprehension  that  men  will  be  set 
upon  the  piUory  and  condenmed  to  hard  labour 
for  life  in  a  gaol,  for  coumerfeitihff  a  Lord's  pro- 
tection ;  battibat  most  powerlur  advocate  for 
les(itunate  constitutioBal  goverment,  Ittr.  Burice 
(tliou^its  on  the  Causes  of  the  Present  Discou- 
lents),  has  Teft  us  most  wholesome  warning, 
-  Thatpd^ticliberqr  will  be  amongus,  as  among 
our  ancestors,  obnoxious  to  some  person  or 
ether ; '  and  tluit  opportunities  will  be  furnished, 
Ibr  attempting  at  i^st,  some  alteration  to  the 
prnudtoe  of  our  constitation.  These  attempts 
wifl  naturally  vary  in  their  mode,  according  to 
times- and  ctreumstances.  For  ambition,  though 
it  has  ever  the  same  general  views,  has  not  at 
all  tiroes  the  same  means,  nor  the  same  particu- 
lar objects.  A  great  deal  of  the  furniture  of 
ancient  tyranny  is  worn  to  raffw ;  the  rest  is  en- 
tirely out  of  fashion.  Besi&s,  there  areftw 
statesmen  so  rerv  clumsy  and  awkward  in  their 
business  as  to  faU  into  the  identical  snare  which 
has  priMred  fatal  to  their  predecessors. 

"When  an  arbitrary  imposition  is  attempted 
«pon  the  subject,  undoubtedly  it  wiU  not  near 
on  its  forehead  ^e  name  of  Snip-money.  There 
is  no  danger  that  an  extension  of  the  forest 
laws  should  be  ^e  chosen  mode  of  oppres- 
sion In  this  age.  And  when  we  hear  any  in- 
stance of  ministeria]  rapacity,  to  the  prgudioe 
of  the  rights  of  private  life,  it  wiU  certainly  not 
be  die  exaction  of  two  hundred  pullets  from  li 
woman  of  fashion,  fbr  leave  to  lie  with  her  own 
husband."  [Uxor  Hugonis  de  Nevil  dat  Domino 
Regi  dncentas  galUnas  e6  qu6d  possit  jacere 
mft  nocte  cum  Domino  suo  Hogone  de  Nevill. 
Fl^^,  Thomas  deSonfbrdde  centum  gaOinis 
et  Ipse  Huffo  de  centum  gallinis  reddendis 
infra  caput  Quadragesimte ;  et  si  quis  iOarum 
foerint  ad  tun^^  reddenda,  reddsntur  ad  proxi- 
mnm.  Ptoch.  Rot.  fin.  6.  J.  m.  8.  dorso.] 

**  Every  age  has  it  own  manners  and  its  po- 
I  Sties  depend^dt  upon  them  ;  and  the  same  at- 
tempts will  not  be  made  a^nst  a  oonstitntion 
folly  formed  and  matured,  that  were  used  to 
fcstmy  it  in  ^e  cradle,  or  to  resist  its  growth 
during  its  infancy. 

'*  Against  the  being  of  parliament  I  am  sa- 
tbfied  no  deslffns  hi^e  been  ever  entertained 
since  the  revouition.  "Svery  one  must  per- 
ceive that  it  is  stnmsrly  Ac  interest  of  the  court 
to  have  some  second  cause  interposed  between 
the  ministen  and  the  people.  The  gentlemen 
of  the  House  of  Commons  have  an  interest 
e^Mlly  strong  in  sustaining  the  part  of  that 
fatermediate'  cause.  However  they  may  hire 
cmt  the  usufrnct  of  their  voices,  they  never  will 
part  with  the  fee  awlinbentanGe. 
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indges  in  this  point,  but  we  must  be  govemaii 
by  the  eleven,  and  not  by  the  single'  one. 
It  is  a  right  inherent  in  afl  supreme' courts^ 
the  House  of  Conntnons  have  always  exer- 
cised it.  Little  nice  6bjections  of  particular 
words,  and  forms  and  cerem(mies  of  execU'^ 
tion,  are  not  to  be  regarded  in  the  acts  of  th«- 
Honse  of  Commons ;  it  is  our  duty  to  pre-* 
same  the  orders  of  that  House,  and  their  exe- 
cution, are  according  to  law.  The  Habeas 
Corpus  in  Murray's  Case  wka  at  %ommoii 
hiw.  I  concur  entirdy  with  my  Lord  CUef 
Justice." 

1771.— Oliver's  Case. 

And  in  Mr.  Alderman  Oliver's  Case,  amio4 
in  the  Court  of  Exchequer  on  the  27  th  of  April 
1771,  the  four  judG[es,  Chief  Baron  Parker,  Mr. 
Baron  Smythe,  Mr.  Baron  Adams,  and  Mr. 
Baron  Perrot,  unanimously  acknowledged  in 
like  manner  the  right  of  the  House  of  Cooi- 
mens  to  commiL* 

1799.— Dumford  and  East's  Reports,  K.  B. 
Book  8,  p.  914. 

Flower's  Case.f 

In  the  case  of  Ftower,  committed  by  the 
House  of  Lords,  for  a  libel  on  the  bishop  oC 
Landaff,  on  his  hieing  brought  up  to  the  King's- 
Bench  upon  Habeas  Corpus. 

Lord  Kenyon,  Chief  Justioe,  said— <*  If  w« 
*'  entertained  any  doubts  upon  this  subject,  il 
*^  would  be  unliecoming  in  us  to  rusn  to  » 
*'  speedy  decision  without  looking  through  all 
**  the  cases  cited  by  the  defendant's  oounsd  j 
*<  but  not  having  any  doubts,  I  thmk  it  best  ta 
<*  dispose  of  the  case  at  once.  The  cases  that 
''  have  been  referred  to  are  all  collected  in  knnA 
"  Hale's  Treatise  on  the  Jurisdiction  of  tha 
**  Lords'  House  of  parliament,  and  that  valaa^ 
<*  ble  Preface  to  it  published  by  Mr.  Haimve  ; 
*'  but  in  the  whole  of  that  publication  ue  de- 
"  fendant's  counsel  has  not  found  one  case  ap* 
**  plicable  to  the  present  This  is  one  of  the 
**  plainest  questions  that  ever  was  dtsouased  ia 
'*  a  court  of  laiv.  Some  tilings,  however,  balr0 
«  dropped  from  the  learned  counsel,  that  re^ 
"  quire  an  answer: — First,  It  is  said  that  the 

'^  Accordinq^ly  those  who  have  been  of  the 
most  known  devotion  to  the  will  andpleasure 
of  the  court,  have  al  the  same  time  been  the 
most  forward  in  asserting  an  high  authority  ia 
the  House  of  Commons,.  When  they  Imew 
who  were  to  use  that  audiority,  and  hof^  it  wae 
to  be  employed,  they  thought  it  never  could  be 
carried  too  far.  u  must  be  always  the  wish 
of  an  unconstitutional  statesman,  th^t  aa 
House  of  Commons  who  are  entirely  depen-^ 
dant  upon  him,  should  have  every  right  of  the 
people  dependant  upon  their  pleasure." 

'  *  See  Mr.  HargraTe's  observations  Ha  thie 
case,  1  Jnrid.  Arg.  and  CoU.  17. 
t  See  this  Case  hereafter  in  iba  ^oRae^ 

tion. 
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**  HdnaeoflindakiiorftcoinrtofTeewd:  Aat 
**  ^  House  oi'  hmda  wh«a  exercising^  a  legjs* 
<<  ktive  ampacity  10  not  a  court  of  reoerd  is  un- 
«*  donbtedly  tine;  but  when  sitting  in  a  jiidi- 
«•  dal  capaeiiy»  aa  in  the  present  case^  it  is  a 
c«  ooort  of  record.  Then  it  was  objected,  Uiat 
^  tba  da&odaBt  was  condemned  without  being 
t*  heard  in  his  defence:  but  the  warrant  m 
(*  cbmniitnient  furnishes  an  answer  to  that ; 
•<  bj  that  it  appeurs,  that '  he  was  informed  of 
^  '  the  corapiaiat  made  against  him,'  &c.  and 
<'  horing  been  heard  as  to  what  he  had  to  say 
*<  in  answer  fb  the  said  complaint,  9cc,  he  was 
*<  adjudged  *■  guilty  of  a  high  breach  of  the 
<*  *  privUeges  of  the  House,'  (See.  so  that  it 
«<  clearly  appears  that  he  was  heai*d  in  his  de- 

*  ftnce,  and  had  the  same  opportunity  of  call- 

*  ing  witnesses,  that  ereryotner  defendant  h^s 
«^  in  a  court  of  jnslice.  Then  insinnattous  are 
**  thrown  out  against  the  encroachments  by  the 
^  House  of  Lords  on  the  liberties  of  the  sub- 
<<^jecf :  but  the  good  subjects'  of  this  country 
<<  feel  themseWes  protected  in  tiidr  liberties  by 
<(  both  Houses  of  parliament.  Goyemraent 
**  rests  in-  a  great  degree  on  public  opinion ; 
*<  and  if  ever  the  time-sfaaH  come,  when  fac- 
«*  tious  men  wiU  overturn  the  government  of 
«'  the  countiy,  they  will  begin  their  work  by 
^  eatemniating  the  courts  of  justice  and  both 
<■  Houses  of  parSament.' 

<*  The  gvound  of  this  iiitMeeding  is,  that  the 
*'  defendant  has  been  guiky  of  a  breach  of  nri- 
•^▼ileges*ef  the  House,  and  a  contempt  or  the 

*  House.  This  ciaira  of  right  to  punish  by 
**  Afieand  imprisonmetait  for  such  an  oflTenc^  is 
<*  not  peculiar  to  the  Hotise  of  Lords ;  it  is  ire- 
**  MentFy  exercised  by  this  and  other  courts  of 
<*  WBCfef,  and  that  not  merely  for  contempts 
<*  oommilfedin  the  presence  of  the  court:  One 
"  instance  of  which  vrfts  that  of  Mr.  Beard- 
<•  more*;  niider  sherHf  of  Middlesex,  for  a  con- 
•*  tempt  of  tiie  court  in  not  executing  part  of 
<*' the  sentence  prMiouttced  on  Dr.  Sb^bbeare. 
•*  Ami 'that  case  angers  another  objection, 
•*  stfonjgfly' insisted  on  by  the  defendant's  conn- 
**  0el  here,  that  if  the  party  accused  can  be  pu- 

*  dished'  in  any  other  manner,  this  mode  of 
<«  trial  cannot  be  resorted  to ;  for  there  Mr. 
•♦Bcardinorfe  might  have  been  indicted,  but 
<*'  yet  he  was  attached,  eif  amined  upon  inter- 
**~T0g%f5ne8,  and  fined  and  imprisonea.  Again 
*•  it  1*  olijected,  that  the  House  of  Lords  cannot 
^  impose  a  fine  for  such  an  offence :  but  this 
"and  ot&ei'  conrt?  of  record  hare  the  power  of 
<«  fining  in'this.sunnnary  manner;  and  why 
^  shoura  not  the  House  or  Lords  have  the  same 
••powief  of  imposing  a  fine  for  a  contempt  of 
*«  their  privileges?  Inen  several  instances  were 
•*  alluded  to,  where  the  Housc^d  not  choose 
**'to  exercise  this  privilege,  but  directed  orose- 
<*■  cntions  to  be  institutedin  the  courts  of  law. 
^The  same  observations  might  equally  be 
*'  made  on  the  proeee<fing8  of  this  court,  who 
<(  j^ve  sometimes  directed  indictments  to  be 
*^  preferred.    We  are  not  therefore  to  eonclude 
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that  the  House  of  Lorda  has  oot  tfaepowcap 
of  inflictiBg  this  puaishmenty  from  the  or^ 
cumstanoe  df  its  not  eaereising  it  on  aft  occa- 
sions.   When  lord  Shaftesbory 'a  Case  came 
on,  there  were  some  persons  who  wi^ed  to 
abridge  the  privileges  of  theHonae  of  Lords  : 
but  Mr.  Beijeant  Mayniutl  was  one  of  tbo9^ 
who  argued  in  support  of  dieir  piivil^pes  ; 
and  he  surely  was  not  eapaUe  of  ooi|ciirruigf 
in  anv  attempt  to  infiinge  the  liberties  of  the 
people.      It  has  been  said,  however,  thai 
thouffh  itiany  iaatances  are  to  be  fooml  in 
whicn  the  douse  of  Lords  has  in  point  of 
fact   exercised   this  power.  Whenever  tbat 
power  has  been  resisted  it  has  been  resisted 
with  effect ;  from  whence  it  is  inferred,  thai' 
the  House  of  Lords  has  not  the  authority 
which  it  assumes :  but  in  thia  case  I  may 
avail  my]self  of  the  same  aigument  in  favour 
of  its  jurisdiction,  for  no  caae  has  been  fbanA 
where  it  has  been  holden  tor  be  ille|^  in  the 
House  of  Lords  to  fine  and  imprison  a  penson 
piilty  of  a  breach  of  privil^pe.    We  w«re 
bound  to  grant  this  Habeas  Corpus;   hnC 
having  seen  the  return  to  it,  we  ate  bonnd  to 
remand  the  defendant  to  prison,  becanse  the 
sulMect  belongs  to  *  alind  examen.'    Thei«  id 
nothiag   unconstitutionai  in   the  House  of 
Lords  prooeedinfl|'  in  this  mode  far  a  breaciff 
of  privilege ;  ana  unless  we  wish  to  assist  io 
the  attempt  that  is  made  to  overset  the  Imw 
of  Pariiament  and  the  oonstitntitei,  we  must 
remand  the  defendant." 
Grose,  J.-^''  This  question  is  not  new ;  it 
has  frequently  been  considered  in  courts  of 
law ;  and  tfate  principles  discussed  to-day^ 
and  the  cases  cited,  wese  eloamined  not  mailer 
yearsaco;  and  the  result  is  very  ably  ststeil 
by  Lord  Chief  Justice  I>eOrey«  in  3  Wils. 
199.    '  When  the  House  of  Commons  (aial 
the  same  may  be  said  of  the  H«nse  of 
LordsX  adjudge  anj^  tluaSig  to  be  a  contempt 
or  a  breach  of  privilege,  their  aitfudication 
is  ^conviction,  and  their  commitmeiit  in 
consequence,  is  execution;  and  no  other 
court  can  dischaige  or  bail  a  person  thotis  in 
execution  by  the  judgment  of  any  other 
court.'    In  another  passage  hesaid  *■  Every 
court  must  be  sole  judge  of  its  own  con- 
teronts.'    And  again,  ^ThecOkuiaei  at  the 
bar  nave  not  cited  one  case  where  any  court 
of  this  Hall' ever  determined  a  matter  dT 
orivilege  which  did  not  come  immetfiately 
before  them.* 

<  Haying  stated  this,  I  think  I  need  not  add 
more  in  tne  present  case.'* 
Per  Curiam.t 

Let  the  dfef^dlmt  be  renianded! 

— ■ — '    —  -      _  ■- ..  ^_  ■      -  ■ 

f  Mr.  Justice  Lawrence  was  not  in  court,' 
being  indisposed;  and  Mr.  Justice  Le  BlahcJ 
having  attended  at  the  duildhall  sittings  for 
lord  £.enyoD,  and  not  retoi'iiing  till  Uie  ai^^^T^ 
ment  was  closed ;  gave  no  opilitoo. 
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Apfemdix  (E.) 

Cases  of  Commitments   for   Contempt  by 
Courts  of  Jostioe. 

AnAIjOGT. 

In  Mkhadmas  Term,  IB  Edhrard  3. 
John  De  NorthamploD,  an  attorney  of  the 
Cowt  oC  King's^benehy  oonlessingr  himself 
guiky  oC  wMag  a  letter  resfiecting  me  judges 
aad  court  of  Kmgf's^baidi*  Whidi  letter  waa 
adjudged  by  the  oourt  to  contain  no  truth  in  it, 
and  to  be  calcalatcd  to  excite  the  king's  indig- 
•atHHi  against  the  ooiurt  and  the  judges^  to  the 
vcaadal  of  the  said  court  and  judges,  was  com- 
snitled  to  the  marshal,  and  ordered  to  find  se- 
euiiftiea  for  his  good  behariour. — 3  Inst.  174. 
Hilary  Term,  11  Ann. 

A  Writ  of  Attachment  waa  issued  against 
Thomas   Lawsoq,  for  speaking  disrespectfiil 
words  of  the  Courts  of  Queen  s-bench,  upon 
his  beii^  senred  with  a  rule  of  that  Court. 
Hilary,  14  Ann. 

A  Writ  of  Attachment  wsfs  geanted  against 
Edward  Hendafe,  for  speaking  disresf^cliiil 
words  of  the.  Lord  Chief  Justice  of  the  Court 
|tf  QueMi!8-:bencb»  and  his  warrant. 
Trinity  Term,  5  Geo.  1. 

A  Writ  of  Attachment  against Jones, 

for  treating  the  process  of  the  Court  of  King's- 
^nch  contemptuously;  and  there  being  an 
intimation  that  he  rehed  on.  the  assistance  of 
his  feUew-wQrtcmen  to  rescue  himt  the  Court 
sent  for  the  shoilf  of  Middlesex  into  Court, 
luid  onlered  him  to  take  «  sufficient  force. — 1 
8trange  185. 

Michaelmas  Term«  6  Geo.  1. 

A  Writ  of  Attachment  was  grated  to  Richard 
Lambf  for  contemptuous  words  concerning  a 
warrant  fiKkm  «  judge  of  tlie  Court  of  King's- 
bcadu 

£aster  Term,  6  Geo.  1. 
.     ■  ■  ■  ■  Wilkimr  having  confessed  himself 
guihy  of  publishing  a  libel  upon  the  Court  of 
%in^8-bench,  the  Court  made  a  rule  oom- 
mittmg.him  to  the  marshal. 

Hie  next  term  W  ilkin  having  made  an  affi- 
datit  charging  doctor  Coleb^tch  with  being  the 
author  of  th^  libel,  was  sentenced  to  pay  a  fine 
of  5/.  and  to  give  secipity  for  his  good  be- 
faaf  iauf  for  a  year. 

liUary  Term,  7  Geo.  1. 

An  Attachment  was  granted  agaiqst  John 
.  Barber,  eso.  for  contemptnous  words  of  the 
Court  of  King's-bench,  in  a  speech  to  the 
^mofoxm  council  of  London. — 1  Strange,  443. 
Hilary  Term,  9  Geo.  1. 

Doctor  Colebatch  having  been  examined 
upon  iaterrctgatories,  for  contempt  in  publish- 
iiig  a  libel,  the  interrogatories  and  answer  were 
referfod  iQ  the  Ipng's  coroner  and  atUffney ; 
and 

In  l^aster  Term,  9  Geo.  1. 

I>r.  Colebatch,  bein^  in  the  custody  of  the 
mw^nd,  was  brought  mlo  Court,  and  was  sen- 
lencedto  pav  a  fine  of  50/.  and  to  give  security 
for  Ua  go^df  behaviour  for  f  year,  sad  vas 
fWuaaittc4  tQ  Ao  mnhalk  fMCs^A, 

you  viu. 


Michaelmas  Term,  9  Geo.  t. 
A  Writ  of  Attachment  was  granted  sgainat 
John  Bolton,  clerk,  fin:  con^emptnons  wwdn 
respectiner  the  warrants  of  the  Lord  Chisf 
Justice  ol  the  Court  of  King's-bench,  at4  meett 
ing  of  his  parishioners  in  the  Church-yard. 

Easter  Term,  9  Geo,  1. 
John  Wyatt,  a  bookseller  in  St.  Paul's 
Church-yard,  publishing  a  pamphlet,  written 
by  Dr.  Conyers  Middleton,  in  the  dedication  of 
wliich  totne  vioerchancellor  of  Cambridge; 
were  some  passives  reflectii:^  upon  a  proceed- 
ing of  the  Court  of  KingV&nch  ;  the  court 
granted  a  rule  against  Wyatt,  to  shew  csms0 
wh^  a  Writ  of  Attachment  should  not  issue 
agamst  him  for  his  contempt ;  and  Wyatt 
baring  made  an  affidarit  that  Cornelius  Crown- 
field  md  employed  him  to  sell  the  pamphleti 
and  he  having  charged  Dr.  Conyers  Middleton 
with  being  the  author  of  it,  Crownfield  was  disr 
charged  upon  payment  of  the  costs,  and  a  Writ 
of  Att^hmen^  was  granted  against  Dr.  Con- 
vers  Middleton,  who,  in  the  next  term,  gave 
oaUto  answer  the  contempt;  he  was  a^er- 
wards  examined  upon  inteiTOgatories,  and  upon 
the  report  of  the  kind's  coroner  and  attorney 
he  was  adjudged  to  be  in  contempt,  and  waa 
conunittM  to  the  marshal  in  execution  quous- 
que,  Sec.  and  it  was  referred  to  the  master  to 
tax  the  prosecutor's  costs. 

It  is  stated  in  Fortescue's  reports  that  Dr. 
Middleton  was  sentenced  to  pay  a  fine  of  bOK 
and  to  give  security  for  a  year ;  but  no  rule  fur 
such  sentence  has  at  present  been  found  ;  and 
Dr.  Colebatch  having  received  such  a  sentence^ 
for  a  similac  offence,  in  the  preceding  term,  it 
is  possible  that  this  sentence  may,  by  mistak^ 
have  been  applied  to  Dr.  Middleton. 

Michaelmas  Term,  5  Geo.  9. 

The  Court  granted  a  Writ  of  Attachment, 
against  lady  Lawley,  for  a  contempt  in  pub* 
lishing  a  pwper  reflectinff  i:^n  the  prooeedbiga 
of  the  Court ;  and  she  naving  been  examined 
upon  into-ragatories,  was  in  Easter  Term  fol* 
lowing  reported  by  the  officer  of  the  Court  li 
be  in  contempt,  and  was  conunitted  to  the 
marshal. 

And  in  Trinity  Term  6  Gea  S,  she  was 
brou^^t  into  Court,  and  a  rule  nrade,  stating 
that  **  fecit  submissiqnem  suam  petivit  veniani 
*(  de  curia  ;"  and  therei^Km  she  was  fined  fiv# 
marks  and  discharged. 

Mark  Halpeon,  uie  husband  of  Lady  LawW, 
was  also  examined  upon  intecrogatories,  for 
publishing  the  same  libel.  8  Bamardiston  | 
K.'s  B.  43. 

Extract  fivm  Atkyns's  Reports,  Bo(&  9,  p.  46$, 

Fii^  Seal  after  Michaelmas  Term, 
Dec,  3,  1T42. 

A  motion  against  thft  priatec  of  The  Cham- 
pion, and  the  printer  d*  the  St.  James's  lExan^ 
mg  Post ;  that  the  foimer,  who  is  akeady  ia 
the  Fle^  may  be  committed  dote  prisoner^ 
and  that  the  other,  wlia  m  9t  bu^,  HH^  ^ 

£ 
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committed  to  the  Fleet,  for  publishbtg  a  Ijbel 
•gainst  Mr.  Hall  and  Mr.  Garden,  executors  of 
John  Roach,  esq.  late  major  of  the  garrison  of 
Fort  St.  George  in  the  East  Indies,  and  for 
reflecting  likewise  upon  gorernor  Mackay, 
governor  Pitt,  and  others,  taxing  them  with 
turning  affidavit- men,  (Sec.  in  the  cause  now  de- 
pendii^  in  this  court ;  and  insisting  thai  the 
publishing  such  a  papier  is  a  high  contempt  of 
this  Court,  for  which  they  ought  to  be  com- 
mitted. 

X^ord  Hardwicke,  Lord  Chancellor, 

Nothing  is  more  incumbent  upon  courts  of 
justice  than  to  preserve  their  proceedings  from 
peing  misrepresented  ;  nor  is  there  any  thing 
of  more  pernicious  consequence,  than  to  preju- 
flice  the  minds  of  the  public  against  persons 
Concerned  as  parties  m  causes,  before  the  cause 
{s  finally  heard.*  It  lias  always  been  my  opi- 
nion, as  well  as  the  opinion  of  those  who  have 
•at  here  before  me,  that  such  a  proceeding 
Ought  to  be  dL<KM>antenanced. 

But  to  be  sure  Mr.  Solicitor-General  has  put 
it  upon  the  right  footing,  that  notwithstanding 
this  should  be  a  libel,  yet  unless  it  is  a  con- 
tempt of  the  Court,  I  have  no  cc^nizance  of  it ; 
for  whether  it  is  a  libel  against  the  public,  or 
private  persons,  the  only  method  is  to  proceed 
at  law. 

The  defendants'  counsel  have  endeavoured 
two  things — ist,  to  shew  this  paper  does  not 
contain  defamatory  matter ;  2dly,  if  it  does, 
vet  there  is  no  abuse  upon  the  proceedings  of 
ihis  Court :  and  therefore  there  is  no  room  for 
ine  to  interpose. 

Now  take  the  whole  together,  though  the 
letter  is  artfully  penned,  there  can  remain  no 
doubt  in  erery  common  reader  at  a  coffee- 
house but  this  is  a  defamatory  hbel. 

It  isplftin  therpfbre  who  is  meant ;  and  as  a 
Jury,  tfthis  fact  was  before  them,  copld  make 
no  doubt,  so,  as  I  am  a  judge  of  facts  as  wdl  as 
law,  I  can  make  none. 

I  mi^ht  mention  several  strong  cases,  where 
even  feigned  names  have  been  construed  a 
1^1  upon  those  persons  who  were  really  meant 
to  be  libeUed. 

Upon  the  whole,  as  to  the  libellous  part,  if  so 
lap  there  should  remain  any  doubt  whether 
the  executors  are  meant,  it  is  clear  beyond  all 
eontradiction  upon  the  last  pan^fraph,  m  which 
are  these  words :  <«  This  case  ought  to  be  a 
^*  warning  to  all  fathers  to  take  care  with 
f  «^  whom  they  trust  their  children  and  tlieir  for- 
I'  tunes,  les^  their  own  characters,  tlieir  widows 
* '  and  their  children  be  aspersed^  and  their  for- 
**  tunes  squandered  away  in  law-suits.'' 

And  likewise,  though  not  in  so  strong  a  de- 

ee,  the  words  **  turned  a^davit-men,''  is  a 
ibel  against  those  gentlemen  whq  hfive  naade 
|heni. 

There  are  three  different  sorts  of  contempt : 
-  One  kind  of  contempt  is,  scaDdalizinir  the 
Court  itself.  ^^ 


Eb 


•  Vide  Baker  V.  Hart,  post.  488,  Mn.  Far- 


There  may  be  likewise  a  contempt  of  this 
Court,  in  abusing  parties  who  are  ooncemed  in 
causes  here. 

Tliere  may  also  be  a  contempt  of  this  Court, 
in  prejudicing  mankind  against  persons  before 
the  cause  is  heard. 

There  cannot  be  any  thing  of  greater  conse- 
quence than  to  keep  the  streams  of  jnstiee 
clear  and  pure,  that  parties  may  proceed  witb 
safety  both  to  themselves  and  tneir  characters. 

The  case  of  Raikes,  the  printer  of  the 
Gloucester  Journal,  who  pubhsneil  a  libel  ia 
one  of  the  Journals  against  the  commissioners 
of  Charitable  Uses  at  Burford,  callinghis  adver- 
tisement, A  Hue  and  Cry  afW  a  Qmimission 
of  Charitable  Uses,  was  Of  the  same  kind  as 
this,  and  theCourt  in  that  case  committed  him. 

There  are  several  other  cases  of  this  kind: 
one  strong  instance,  where  there  was  nothing 
reflecting  upon'the  court,  in  the  case  of  cap- 
tain Perry,  who  orinted  his  brief  before  the 
cause  came  on  ;  tne  offence  did  not  coosist  in 
the  printing,  for  any  man  may  give  a  printed 
brier  as  T^-ell  as  a  written  one  to  couns« ;  but 
the  contempt  of  this  Court  was  prejudl^nng  the 
worid  with  regard  to  the  merits  of  the  cause 
before  it  was  beard. 

Upon  the  whole,  there  is  no  doubt  but  this 
is  a  contempt  of  the  Court. 

With  regard  to  Mrs.  Read,  the  publisher  of 
Saint  James's  Evening  Post,  by  way  of  alle- 
viation, it  is  said,  that  she  did  not  know  the 
nature  of  the  paper ;  and  that  printing  papers 
and  pamphlets  is  a  trade,  ana  what  she  gets 
her  livelihood  by. 

But  though  it  is  true  it  is  a  trade,  yet  they 
must  take  care  to  do  it  with  prudence  and  cau- 
tion ;  for  if  they  print  any  thing  that  is  hbel- 
lous,  it  is  no  excuse  to  say  that  the  prmter  had 
no  knowledge  of  the  contents,  and  was  entirely 
ignorant  of  its  being  libellous :  and  so  is  the 
rule  of  law,  and  I  will  always  adhere  to  the 
strict  rules  of  la'w  in  these  cases. 

Therefore  Mrs.  Read  must  be  committed  to 
the  Fleet  according  to  the  common  order  of 
the  court  upon  contempts. 

But  as  to  Mr.  Huggonson,  who  is  already  a 
prisoner  in  the  Fleet,  Ido  not  diink  tiiis  any 
motive  for  con^passion ;  because  these  persons 
generally  take  the  advantage  of  their  being 
prisoners,  to  print  any  libeilous  or  defamatory 
matter  which  is  brought  to  them,  without 
scruple  or  hesitatioR. 

If^  these  printers  had  disclosed  the  name  of 
the  person  who  brought  this  paper  to  them, 
there  might  hai«  been  something  said  in  miti- 
gation of  their  offence ; .  but  as  they  think  pro- 
per to  conceal  it,  I  must  order  Mrs.  Read  to  be 
committed  to  the  Fleet,  and  Huggonson  to  be 
taken  into  olose  custody  of  the  wanieD  of  the 

Fleet. 

• 

}3tli  Vesey,  jun.  page  SS7.-— Lord  Erskine, 
Lord  Chanceltor.  Dec.  $0,  33,  1806.-« 
£iq>arte  Jones, 

The  object  of  this  petition  wis  to  remove  the 
Committee  of  a  liuuitic,  and  to  bring  before  tb« 
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liord  dMnoeUor  an  alleged  contempt  by  the 
committee  and  hia  wife  and  other  persona,  as 
the  authors  printers  and  puUishers  of  -a 
pamphlet^  with  an  address  to , the  Lord  Chan- 
oeUor  by'iray  of  dedication,  reflecting  upon  the 
conduct  of  the  petitioner  and  other  acting  in 
the.  management  of  the  aflairo  of  the  lunatic 
imder.  orders  made  in  pursuance  of  the  trusts 
of  a  will,  the  affidavit  representing  the  conduct 
of  the  committee  and  his  wife  intruding  into  the 
master's  office,  and  interrupting  him,  notonlv 
in  the  business  of  this  particular  lunacy,  but  all 
«yther  business.  The  v/ife  of  the  committee 
avowed  herself  to  be  the  author  of  the  pamphlet, 
alluring'  the  innocence  of  her  husband. 

The  Solicitor-General  (Sir  Samuel  RomiUy) 
and  Mr.  Hart,  in  support  of  the  petition,  were 
slopped  by  the  Lord  Chancellor,  who  called  on 
the  counsel  against  it. 

Mr.  Plowden  resisted  the  petition,  contoid- 
an^  that  the  petitioners  had  a  remedy  at  law. 

Lord  Er$kin€ :  (The  Lord  Chancellor.)  As 
to  remedy  at  law,  the  subject  of  this  applica- 
tion is  not  the  Ubel  against  the  petitioner. — 
The  case  of  Roach  v.Garvan[5;Atk.469]  and  ano- 
ther, there  mentioned,  were  cases  of  constructive 
confempt,  depending  upon  the  inference  of  an 
intention  to  oostruct  the  course  of  justice.  In 
this  instance,  that  is  not  left  to  conjecture ;  and 
whatever  mav  be  said  as  to  a  constructive  con^ 
tempt  througn  the  medium  of  a  libel  against 
perwns  engaged  in  controvert  in  the  court,  it 
never  has  been  nor  can'be  denied,  that  a  publi- 
cation not  only  with  an  obvious  tendency  but 
with  the  design  to  obstruct  the  ordinary  course 
of  justice,  is  a  very  high  contempt. — Lord 
fiardwidce'  considered  persons  concerned  in 
the  business  of  the  fcourt  as  being[  under  the 
protection  of  the  court,  and  not  to  oe  driven  to 
other  remedies  agamst  iibeb  upon  them  in 
that  respect. — But  without  considering  whether 
this  is  or  is  not  a  Ubel  upon  the  petitioner,  what 
excuse  can  be  alleged  for  t|ie  whole  tenor  of 
this  book,  and  introduced  by  this  declaration  of 
the  purpose  which  the  author  fntended  it  to  an- 
mver  ?  It  might  be  sufficient  to  say  of  the  book 
itself,  stripp^  of  the  d^ieation,  mat  it  could 
be  published  with  no  other  intention  than  to 
obstruct  the  duties  cost  upon  the  petitioner,  and 
to  bring  into  contempt  the  orders  that  had  been 
made,  "^ut  upon  the  dedication  this  is  not  a 
oonsfrnctive  contempt.  It  is  not  left  to  infer- 
ence. In  this  dedication  the  object  is  avowed, 
1^  defaming  the  proceedings  of  the  court 
standing  upon  its  rules  and  orders,  and  inte- 
resting the  public,  prgudiced  in  favour  of  the 
author  by  ner  own  partial  replantation,  to 
procure  a  different'  species  of  judgment  irom 
that  which  would  be  adihuiistered  in  the  ordi- 
nary course,  -  and  by  flattering  the  judge,  to 
taint  the  source  of  justice. — ^This  pamphlet  has 
been  sent  to  me; 

As  to  the  printers,  lord  Hardwicke  observes, 
it  is  DO  excuse  that  the  printer  was  ignorant  of 
the  contents.  Their  intention  may  have  been 
innocent ;  but,  as  lord  Mansfield  had  said,  the 
faol  wfa«iM  the  ilkfid  motive  is  infamd  qmi 


be  traversed,  and  the  party  admitting  the  act 
cannot  deny  the  motive. — The  maxim,  *•  Actus 
'  non  facit  reum,  nisi  mens  sit  rea/  cannot  bo 
made  applicable  to  this  subject  in  the  ordinary  ' 
administrations  of  Justice,  as  tlie  effect  wouw 
be  that  the  ends  of  justice  would  be  defeated  by 
contrivance. — But  upon  the '  satisfactory  ac- 
count  given  by  three  of  these  printers,  though 
undoubtedly  under  a  criminal  proceeding,  they 
would  be  m  mercy  in  a  case  of  contempt. 
Thou^i  I  have  the  jurisdiction,  I  shall  not  use 
it. — Ihe  other  printer  appears  upon  theaffida»> 
vtts  under  diflerent  circmnstonces.  Having^ 
made  the  observation,  that  this  pamphlet  ought 
not  to  be  printed,  being  totally  uninteresting  to 
ihe  public,  yet  he  does  print 'it ;  and  though 
the  hcu9  peniteniia  was  afforded  to  him,  and 
he  was  called  upon  not  to  print  any  more, 
he  proceeded  until  he  had  notice  of  thia  pe- 
tition. 

Let  the  Committee,  and  his  wife,  and  th^ 
printer  to  whom  I  have  last  alluded,  be  com- 
mitted to  the  Fleet  Prison.  Dismiss  the  Com- 
mittee from  that  office  ;  and  dii*ect  a  referenoo 
to  the  master,  as  to  tlie  appointment  of  another 
Committee. 

Extracts  from  Sir  Eardley  Wilnaot^s  Opinions  * 
and  Judgments  ;  p.  253. 

Hihuy  Term,  5  Geo.  8.     1765. 

The  Kino  v.  Alston. 

**  It  has  been  argued  that  the  Inode  6f  pm* 
ceediiig  by  attachment  is  an  invasion  upon  tha 
ancient  siroplicity  of  the  law ;  that  it  took  its 
rise  from  the  statute  of  Westminster,  ch.  $  } 
and  Gilbert^s  History  of  the  Practice  of  the 
Court  of  Common  Pleas,  p.  SO,  in  the  first  edi- 
tion, is  cited  to  prove  that  position.  And  it  is 
said,  that  act  only  applies  to  persons  resisting 
process  ;  and  thougn  this  mode  of  proceeding 
IS  very  proper  to  remove  obstructions  to  thA 
execution  of  process,  or  to  any  contumelious 
treatment  of  it,  or  to  any  contempt  to  the  au- 
thority of  the  oottrt,  ^et  tiiat  papers  reflecting 
merely  upon  the  qualities  of  judges  themselves^ 
are  not  the  proper  objects  of  an  attachment  | 
that  judj^  have  proper  remedies  to  recover  ai 
satisfaction  for  such  reflections,  by  actions  of 
*<6candalum  Alagnatum;"  and  that  in  thm 
case  of  a  peer,  the  House  of  Lords  may  be  ap« 
plied  to  for  a  breach  of  privilc^ :  Tint  such 
ubeUers  may  be  brought  to  punishment  by  in* 

■    ■  I     I  ■  II  II    ..ai.      ■■       ..      II     ■!■    Ml     ■ ■■  ■  ■■      I  I     ■     ■■ 

*  This  opinion  was  not  delivered  in  ooini^ 
the  prosecution  having  been  dropped  in  eotfSe* 

Suence,  it  is  supposed,  of  the  resignation  of.thd 
len  Attorney  General ;  but  after  the  death  of 
this  eminent  and  very  learned  Chief  Justifies 
was  found  in  his  own*  hand-Miiting  among  liit 
papers  by  his  son,  who  p>iblished  it  io  Memoir^ 
of  his  Life,  p.  243.  The  occasion  of  it  was  a 
motion  in  the  Court  of  King's-Bench,  for  an 
attachment  against  Mr,  Alraon,  Ibr  a  contempt 
in  publishing  a  libel  upon  the  Court,  9bd  uuofi 
the  Chiaf  Jttsticai 


nctment  or  inftnmatitiii,*  th&t  ^here  sre  but 
few  instsmces  of  tliis  sort  upon  libels  od  courts 
er  judges ;  that  the  Oornnioii  Pleas  lately  re- 
fused to  do  it ;  that  libels  of  this  khid  hare 
been  prosecuted  by  actions  and  indictment; 
and  that  attachments  ou^t  not  to  be  extended 
to  libels  of  this  natare,  because  judges  wouM 
be  determiningf  in  their  own  cause  ;  and  that  it 
IS  more  proper  for  a  jury  to  determine  quo  animg 
such  libels  were  pnblisned. 

'*  As  to  the  oripfin  of  attachments,  I  think 
tiiey  did  not  take  their  rise  from  the  statute  of 
IVestminster,  ch.  2  ;  the  passage  out  of  Gil- 
bert docs  not  prove  it ;  but  he  oiily  says,  <^  the 
.'•*  ori^n  of  commitments  for  contempt,  *  seems' 
**  to  be  derived  from  this  statute ;"  but  read 
the  paracrraph  through,  the  end  contradicts  the 
'  seeming '  mentioned  in  the  lie^nning  of  it ; 
.  tad  shews,  that  it- was  a  part  of  tne  law  of  the 
land  to  conuuit  for  contempt,  confirmetl  by  this 
^itatote.f    And  hideed  when  that  act  of  Parlia- 

•  Thos  Micli.  8  Eliz.  Rot.  1,  Walsh  was  in- 
Widted  for  scandalising*  one  sir  Robert  Catling, 
and  the  Court  of  Queen's- Bench,  by  sa^-ing, 
**  My  Lord  Chief  Justice  is  incensccl  agaix»t 
me  ;  I  cannot  have  justice,  nor  can  I  be  heard, 
for  it  is  made  a  court  of  conscience."  See  tiie 
Attorney  General's  Argument  in  the  Case  of 
the  City  of  London,  Quo  WarratUo^  A.  i>.  1683, 
infra. 

t  On  this  subject  the  foDowincr  passage  taken 
from  Mr^  Evans's  letter  to  sir  bamuel  Romdiy 
m  deserving  attention : 

*^  As  a  great  <leal  has  been  urged  in  favour 
of  the  privilege  of  the  Commons  to  imprison 
for  a  Libel,  by  way  of  analogfy  to  the  practice 
of  Courts  of  Justice,  which,  it  is  said,  may 
eommit  for  contempts,  I  shall  beg  leave  to  add 
m  few  words  on  that  part  of  the  subject.  Lord 
Chief  Baron    Gilbert  has  stated,  that,    <  It  is 

*  one  part  of  the  law  of  the  land  to  commit  for 

*  contempts,  and  confinncd  by  the  sfia.AVestm. 
«  %  c.  39."  (Hist,  of  Com.  Pleas,  p.  S5). 
Now,  I  must  declare,  that  afkr  lookmg  into 
that  statute,  I  cannot  find  any  thing  to  war- 
Rfnt  hia  assertion.  All  that  the  statute  sayg,  is, 
that  many  great  men  (who  in  those  da^s  bad 
'castles,  fortresses,  and  liberties,  wberem  they 
lued  to  secure  themaelvcs)  hail  resisted  the 
SberifT  in  executing  the  King's  writs  ;  which, 
creating  great  inconvenience,  the  SiherifT  is 
•rderea  to  remove  aU  obstructions  to  the  execu- 
tion of  the  process.  The  act,  therefore,  only 
applies  to  persons  resisting  the  King's  writs, 
knd  does  not  say  a  word  about  any  other  con- 
tempt. I  must  confess,  that  I  cannot  nnder- 
«ta^d  how  Courts  of  Justice  can  imprison  for 
a  libel,  without  infringing  upon  Magna  Charta. 
All  tliat  (hey  can  do,  in  a  constitutional  man- 
ner, is,  in  my  opinion,  to  imprison  such  per- 
sons as  commit  contempts  \n  facie  curia ;  or, 
in  other  wordci,  who  occasion  an  immediate  ob- 
struction to  the  administration  of  justice,  and, 
ps  such,  arc  disturber^  of  the  peace.  But, 
cveu  in  those  cases,  I  conceive  that  the  Courts 
cannot  constitutionally  imprison  during  their 


mentis  read,  it h  tiiiy<iawbls  to  dnnr  the 
menoementsf  snob  a.prooeedisg'oatef  it;  it 
empowers  the  sheriff  to  impriioii  pemns  re- 
sisting prooefis,  but  has  no  more  to  do  wi^ 

pleasure,  but  ^laii  the  oflenda-  must  aiVerwards 
be  brought  in,  to  aaswer  by  due  prooess  of  lair, 
and  receive  sentence  of  punishment  from  a 
jury.  For,  though  the  stat.  Westm.  9,  c.  39, 
declares.  That  such  person  as  shall  be  eonvicted 
of  resisting  tlie  Sheriff,  shall  be  pnaiBhed  at 
the  kind's  pleasure,  yet  my  hnd  Ci^,  in  his 
exposition  of  these  words,  savs,  *  That  is,  ac* 

*  cordbg  to  that  which  shall  be,  upon  due  pro* 

*  ceeding,  adjudged  coram  rege  ur  the  Kinir's 
*•  Court  of  Justice ;  for  no  man  can  be  punish* 

*  ed  by  absolute  power,  but  tecundwn  Ugem^  ft 

*  comuetudiHem  Anglut^  as  hath  been  said  be- 
'  fore,  in  the  ejqxMition  of  Magna  Chafta,  an4 

*  elsewhere  hath  been  often  said.'  (3  Inst. 
451.)  If  a  Judge  could  imprison  for  a  liliel, 
he  must  necessarily  become  what  our  law  never 
warrants,  that  is,  *  a  Judge  in  his  own  causr  % 
and  if  he  could  imprison  during  his  plcnsore, 
he  would  be  possessed  of  an  abaohite  power, 
which  our  constitution  does  not  allow.  The 
fact  b,  that  great  and  good  men  have,  at  aU 
times,  been  very  tender  of  the  liberty  of  the 
subject.     Chief  Baron    Gilbert   says,     that 

*  When  the  Common  Pleas  prooeeded  oo  Claii- 

*  siun  fregit,  the  defendant  was  under  the  same 
'  disadvantages  as  when  he  was  nneated  on 
'  a  Latitat."  Upon  which  the  aanatator  (who 
was  well  acijuainted  with  the  laws  and  consti- 
tution of  his  country,)  observes — *  Hene  the 

Chief  Baron  candidly  allows,  that  the  arrest 
by  Clausum  fregit  in  the  Common  Pleas,  and 
by  the  Latitat  in  the  King't  Bench,  did  lay 


defendant  under  disadvantages.  If  tha 
Chief  Baron  had  said,  *  mder  unwanantable 
'  oppressions  in  open  vidatton  of  l^ing  John's 

<  Great  Charter,  not  only  by  subsertiHg  smd 
'  perverting'  the  ancient  process  of  dietewia 
'  trespass,  but  also  by  an  arbitrary  aod  bar- 
^barous  abuse  of  special  bail :  If'^lfae  Chief 
'  Baron  had  stigmatised  this  procem  by  Latitat 

*  with  the  seemingly  harsh,  nut  riddy  merited 

<  terms   above  mentioned,    as  air    Orlando 

*  Bridgeman,  Chief  Justice  of  the  Ganmoa 

*  Pleas  did,  when  the  Latitat  was  firit  intre- 

*  duced  into  the  King's  Bench,  he  would  per- 
'  haps  have  done  no  morethan  an  honest  indig- 

*  imtion,  at  the  mnovation,  wooid  warrant.' ' 
(Hist,  of  Com.  Pleas,  3d.  ed.  p.  183.)  As  Ibr 
discretion,  I  am  for  inrvcsting  the  Judges  with 
as  little  as  possible.  We  loiQw,  that  some 
mm  view  matters  in  a  different  light  -Itobi 
that  in  which  they  are  seen  by  others.     « The 

*  discretion  of  the  Judge,'  (says  Ifr.  Gibbon 
very  truly)  '  is  the  firat  engine  of  tytanny  $ 

*  the  laws  of  a  free  people  diould  foieaee  oad 

*  determine  every  4}uestion  that  may  probably 
^  arise  m  the  exercise  of  power  and  the  tiaiu^ 

*  aetiona  of  industry.'    (Decline  and  FalL^&c 
T.  8.  o.  lll.V 

To  Uiis  I  will  add  the  memorable  woida 

wht^hweiansed  by  Inn!  fTiuiJiu  ^j  ilii  umii 
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Hviiisr  cAUtttf  «ir  jnstioe  a  powef  to  rintlictte 
Sheir  own  <tenty,  than  aoy  other  chapter  m 
that  act  of  rarliaaieat. 

•*Thej|knrer  which  the  courts  in  Wettt- 
minater  Hall  have  of  rindicating  their  own  au- 
thority, is  coeval  with  their  first  toondation  and 
hurtituUoB ;  it  is  a  necess^y  incident  to  every  ^ 
court  of  iuistice,  whether  of  record  or  not,  to 
fine  and  mifirison  for  a  contempt  to  the  court, 
acted  m  the  iaoe  of  it,  1  Vent.  1,  and  the  issuing^ 
of  attachments  by  the  supreme  courts  of  jus- 
tice in  Westmhister  Hall,  for  contempts  out  of 
cmiit,  8t%|ids  upon  the  same  immemorial  usa^e 
as  aapports  the  whole  fabric  of  the  common 
bw ;  It  is  as  much  the  <<  Lex  Teme,'*  and 
witiiin  the  exception  of  Magna  Charta,  as  the 
issuinK;  any  o^r  legal  process  whatever.* 

•f  HoMlson  and  Kersey,  in  the  Coiut  of 
Common  Pleas,  when  he  was  Chief  Jus- 
tice of  that  Court ;  '  The  discretion  of 
a  Judge  is  -the  law  of  tyrants :  It  is  al- 
ways unknown  :  It  is  different  in  different 
men  :  It  »  easual,  and  depends  upon  constitu- 
tion, temper,  passion. — In  the  best  it  is  oflen- 
thnea  caprice  :  In  the  worst  it  Is  every  vice, 
follv,  ana  passion,  to  which  human  nature  is 
Kalde.* 

Mr.  Bnrke  m  his  '  Thoughts  on  the  present 
Diaooatents'  goes  so  far  as  to  nssevt  that  **  ^U 
men  possessed  of  an  uncontrouled  discretionary 
power  feadino:  to  aggrandizement  and  profit  of 
Uieir  own  body  have  ahva)^s  abused  it." 

*  Lord  Coke,  commenting  upon  the  words, 
>  Leraa  Teme,''  in  Magna  Charta,  says : 

*^  Against  this  antient  and  fundamental  law, 
and  in  the  face  thereof,  I  find  an  act  of  parlia- 
ment [11  H.  7,  c.  S.3  made,  that  as  well  ius- 
lieesof  assise,  as  justices  of  peace  (without 
any  finding  or  presentment  by  the  vei-dict  of 
tw^ve  men)  upon  a  bare  information  for  the 
king  before  them  made,  should  have  full 
power  and  authority  by  tlieir  discretions  to 
tiear  and  determine  all  onences,  and  contempts 
<9bmmitted,  or  done  by  any  person,  or  persons 
•gainst  the  form,  ordinance,  and  eflSect  of  any 
fltatnte  made,  and  not  repealed,  Sec,  By  cobur 
of  which  act,  shaking  tnis  fundamental  law,  it 
is  not  crediUe  what  horrible  oppressions  and 
Axaistions,  to  the  undoing  of  infinite  numbers 
of  people,  were  comnutted  by  sir  Richard 
Empaon,  knight,  and  Edmund  Dudley,  being 
justices  of  peace,  thronghout  England ;  and 
upon  this  unjust  and  injurious  act  (as  common- 
ly in  Hfce  ca.^es  it  falleth  out)  a  new  office  was 
erected,  and  they  made  masters  of  the  king's 
loiTOitures. 

««  But  at  the  Phriiament,  holden  hi  ^  first 
year  of  H.8,  this  act  of  11  H.  7,  is  recited, 
and  made  void,  and  repealed,  and  the  reason 
thereof  is  yielded,  for  that  by  force  of  the  said 
act,  it  wasinamfestly  known,  that  many  sinis- 
ter, and  crafty,  feigned,  and  fi>rged  informa- 
tions, had  been  pursued  against  £vers  of  the 
king's  sulgects,  to  their  great  damage  and 
wrongful  vexatiim :  and  tl^  ill  success  liereof, 
aBdtD«iM«fiil*«mli  of  dme  two  oppveMors, 
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**  I  have  examined  very  carefully  to  see  if 
I  could  find  out  any  vestiges  or  traces  of  its  in- 
troduction, but  can  find  none ;  it  is  as  ancient 
as  any  other  part  of  the  Common  Law;  UierB 

should  deter  others  fVom  committing  the  like, 
and  shoidd  admonish  I^uiiamenta,  that  instead 
of  this  ordinary  and  precious  trial,  per  legem 
terra^  they  bnng  not  m  absolute,  and  partial 
trials  by  discretion."  3  Inst.  51. 

In  commenting*  on  the  Statute  of  31arlebrid^ 
52  H.  3,  lord  Coke  says : 

'*  The  preambk;  shews  the  mischiefis  which, 
were  four. 

*'  1.  That  in  the  time  of  the  late  troubles^ 
great  men  and  others  refused  to  be  iustifled  by 
the  kin^  and  his  court,  as  they  ought,  for  hem 
it  is  said,  *  mnlti  magnates  et  2ii  indignati 
'  fuerint  redpere  justitiamperdomiiUiairegemi 

*  et  curiam  siuim.' 

^  8.  '  Sed  graves  ultiones  feoerint,*  That 
thev  (refusing  the  course  of  the  khi^s  laws) 
took  upon  them  to  be  their  own  judges  in  thar 
own  causes,  and  to  take  such  revenges  as  they 
thought  fit,  until  they  had  ransoms  a^  theff^ 
pleasures.  *  Aliqnis  non  dd>et  esse  judex  in 
'  sua  propria  causa.' 

*'  3.  That  some  of  them  would  not  be  justi- 
fied by  the  king's  officers." 

'«  The  body  of  the  act  cousisteth  of  divei* 
branches. 

«'  First,  a  remedy  in  general  for  all  the  said 
mischiefs. 

*'  (1).  *  Provisum  est,  ooncordatnm,  et  can- 

*  oesaum,  quod  tam  majores  ^uam  minares, 
'  justitiam  habeant  et  recipiant  m  curis  domini 

*  regis.'1  This  is  the  goJden  metewaud,  that 
the  law  bath  i^ipointed  to  measnrethe  oases  of 
all  and  singular  persons,  high  and  low,  to  have 
and  receive  justice  in  th^  king's  courts ;  for 
the  king  hath  distributed  his  judicial  power  to 
several  courts  of  justice,  and  courts  of  justice 
ought  to  dstermine  aU  causes,  and  that  all  pri- 
vate revenges  be  avoided. 

**  Upon  {his  general  law,  four  conclusions  do 
foHow. 

"  1.  That  all  men,  high  and  low,  mast  ha 
justified,  that  is,  have  and  receive  juslioe  in  the 
king's  courts  of  justice^ 

'*  2.  That  no  private  revenge  be  taketf,  nor 
any  man  by  hisoivn  arm  or  power  rovenen 
himself:  and  this  article  is  grounded  upon  tna 
law  of  God,  *  vindicta  est  mihi  et  ego  retri« 
<  buain,'  saith  Almighty  Cod.  All  re^renga 
mukt  come  from  God,  or  from  his  Ueut^iatlt 
4ie  king,  in  some  of  his  courts  of  justice. 

'*  3.  That  all  die  subjects  of  tlie  realm  ought 
to  be  justified,  that  is,  submit  themsdves-to  tha 
king's  officers  of  justice  accoi^ing  to  law.'' 

&e  also  Mr.  S^lden's  Armment  for  sir  Ed- 
mund Hampden,  ante^  vol.  3,  p.  t^^-^  §9q. 
See,  too,  pp.  79,  128,  159,  158,  154,  «]dtfa* 
4th  and  5th  danscs  of  the  Rstitionaf  Right, 
pp.  S39,  )?3,  of  the  same  vduvw ;  luid  a  paa* 
sage  from  Roger  North,  inserted  in  a^Noleta 
th«€w  of  Fitthnasi  A.1^.  lMt,4i^;' 
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M  no  iniority  or  posteriority  to  be  diseorered 
about  it,  and  therefore  cannot  be  said  to  invade 
die  common  law,  bat  to  act  in  allianoeand 
firiendly  conjanction  with  every  other  provision 
which  the  wisdom  of  oar  ancestors  has  estab- 
lished for  the  general  good  of  society.  And 
though  I  do  not  mean  to  compare  and  contrast 
atta^ments  wilii  trials  by  jury,  yet  truth  com- 
pels  me  to  say,  that  the  mode' of  proceeding  by 
attachment  stands^on  the  very  same  fountla- 
tion  and  basis  as  trials  by  Jury  uo,  immemorial 
mage  and  practice  ;  it  is  a  constitutional  re- 
medy in  particuku-  cases ;  and  the  jud^  in 
those  cases  are  as  much  bound  to  give  an 
activity  to  this  part  of  the  law,  as  to  any  other 
part  or  it.  Indeed  it  is  admitted,  that  attach- 
ments are  very  properiy  gi^anted  for  resistance 
of  process,  or  a  oontumdious  treatment  of  it, 
or  any  violence  or  abuse  of  the  ministers  or 
others  employed  to  execute  it.  But  it  is  said 
that  the  courts  of  justice  in  those  cases  is  ob- 
•trneted,  aadtbe  oUtniction  must  be  instantly 
removed ;  that  there  is  no  such  necessity  Jn  the 
case  of  libels  upon  courts  or  judges,  which 
may  wait  for  tlie  ordinary  method ,  of  presecu- 
tion,  without  any  inconvenience  whatsoever. 
Bu^  where  the  nature  of  the  offence  of  libel- 
ling judges  for  what  they  do  in  their  judicial 
capacities,  either  in  court  or  out  of  court,  comes 
to  be  considered,  it  does,  in  my  opinion,  be- 
come more  proper  for  an  attachment  than  any 
other  case  whatsoever. 

"  By  our  constitution,  the  king  is  the  foun- 
tain of  every  species  of  justice  which  is  ad- 
ministered in  this  kingdom,  1^  Co.  d5.  The 
kin^is  *  de  jure*  to  distribute  justice  to  all  his 
mib|ects;  and  because  he  cannot  do  it  himself 
to  fJl  penoos,  he  delegates  his  power  to  his 
iw^psf,  niio  have  the  custody  and  guard  of  the 
king's  oath,  and  sit  in  the  seat  of  the  king 
<  conoeming  his  justice.* 

**■  The  arraignment  of  the  justice  of  the 
judges  is  arraigning  the  king's  justice ;  it  is  an 
iinpeachment  of  his  wisdom  and  «roodnes8  in 
the  choice  of  his  judges,  and  excites  in  the 
mind  of  the  people  a  general  dissaftisiaction 
with  aU  judicud  aelerminations,  and  indisposes 
their  minds  to  obey  them ;  and  whenever  mens 
alliyiance  to  the  laws  is  so  fundamentally 
shaken,  it  is  the  most  &tal  and  the  most  dan- 
gierous  obstruction  of  justice,  and,  in  my  opi- 
nion, calls  out  for  a  more  rapid  and  immediate 
Kdresa  than  any  other  obstruction  whatsoever ;' 
not  for  the  sake  of  the  judges,  as  private  indi- 
▼idoals,  but  because  they  are  the  channels  by 
which  the  kiiu^'s  justice  is  conveyed  to  the 
people.  To  be  mipartial,  and  to  be  universally 
tiiotight  BO,  are  both  absolutely  necessary  for 
the  giving  justice  that  firee,  open  and  un- 
intemiplM  current,  which  it  has  for  many 
•g«8  round  all  over  this  kingdom,  and  which  so 
eminently  distinguishes  and  exalts  it  above  all 
ttttimks  upon  the  earth. 

,  **  In  the  morpl  eatimatioa  of  the  offence,  and 
kk  every  public  conseqtience  arising  from  it, 
Vhet  an  infinite  disproportion  is  there  between 
^peeking  eoatomeliaus  words  oi'  the  rules  of 


the  court,  for  which  attachmeBts  are  granted 
constantly,  and  coolly  and '  delibentely  printing 
the  most  virulent  and  malignant  scandal  whkn 
fancy  could  suggest  upon  the  jud^  them- 
selves. It  seems  to  be  material  to  fix  the  ideas 
of  the  words  ^'  authority"  and  '*  oontenipt  of 
the  court,"  to  speak  with  preciskm  upon  the 
question. 

'^  The  trial  by  jury  is  one  part  of  that  sys- 
tem, the  punismng  contempts  of  the  court  by 
attachments  is  another  :  we  must  not  confound 
the  modes  of  nrooeeding,  and  try  contempts 
by  juries,  ana  murders  by  attachment ;  w« 
must  give  that  energy  to  each  which  the  con* 
stitution  prescribes.  In  manyxaaes,  we  may 
not  see  the  correspondence  and  dependance 
which  one  part  of  the  system  has  and  bears  to 
another ;  but  we  must  pay  that  deference  to 
the  wisdom  of  many  ages  as  to  presume  it. 
And  I  am  sure  it  wants  no  great  intuition  to  see, 
that  trials  by  juries  will  be  buried  in  the  lame 
grave  with  the  authority  of  the  cxMirts  who  are 
to  preside  over  them. ' ' 

Trinity  Tenn,  8  Geo.  3. 

■  Writs  of  attachment  were  granted  against 
Staples  Steare,  Joim  WiUiams,  and  John  Pnd- 
den,  for  contempt,  in  publishing  the  North  Bri- 
ton  Extraordinary,  No.  4,  containing  a  letter 
addressed  to  lord  Mansfield,  Lord  Chief  Jus- 
tice, containing  gross  reflections  on  his  lordship* 

They  were  all  examined  upon  intenogalories, 
and  reported  in  contempt. 

And  ftlichas.  Term.  9  Geo.  3.  Steare  was 
sentenced  to  be  imprisoned  three  calender 
months. 

[End  of  ike  ReparU  of  the  Ho^  rf 
Commons,  1810,  in  the  Cote  of  Sir 
Francis  Burdelt,] 

Mr.  Wynn  in  his  learned  *  Anrument'  has  cit- 
ed other  authorities  in  support  of  the  uncontroU- 
ed  power  oi'  the  House  or  Commpns,  to  commit 
There  are  also  three  Reports  of  Precedents  of 
punishment  for  contempt  in  the  Journal  of  the 
House  of  Lords,  vis. 

Dec.  19,  %699, 

Ordered,  That  the  committee  appomted  to 
inspect  the  Journals  of  thb  House,  m  relation 
to  the  punishing  of  persons,  whose  books  or 
writings  tiave  been  censured  by  this  Honse,  as 
scandalous  libels)  be  revived;  to  me^  pre- 
sently. Then  the  House  was  adjourned  during 
pleasure.    The  House  was  resumed. 

And  the  marquis  of  Normanby  reported  from 
the  said  committee  the  precedents  following  ; 

March  S3, 1693,  Thomas  Moriey. 

March  S8, 1623,  Waterhouse. 

July  9, 1625,  Ralph  Brooke. 

April  16,  1628,  Anthony  Lamplugfa. 

March  99,  I't^S,  John  Bond. 

July  9,  1663,  Fitton. 

March  8,  1689,  Downing. 

November  18, 1693,  Polkrd. 

December  18, 1667,  William  Cave. 
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Nffumher  95^  1724. 

The  lord  DelaTrsr  ftcquainted  tbe  House 
«*  That  tbe  lords  coinmittees  appointed  to 
nearch  precedents,  as  to  what  punishments 
have  been  inflicted,  or  methods  taken  to  vindi- 
cate the  honour  of  this  House,  in  cases  of  any 
breach  of  their  lordships  privile^,  or  con- 
tempts to  this  House,  had  inspected  plwcedents 
accordingly ;  and  had  nrepared  a  Report ; 
whidi  he  was  ready  to  make,  when  their  lord- 
ships will  please  to  receive  the  same." 

Ordered,  That  the  said  Report  be  now  re- 
ceived. 

Accordingly  his  lordship  reported  from  the 
said  committee,  as  foUows  : 

<*  That  the  committee  have '  inspected  tbe 
Journals  of  tlus  House,  ip  retation  to  the  mat- 
ters to  them  referred  ;  and  think  proper  to 
offer  to  your  lordships  consideration  tlie  follow- 
ing instances ;  vis. 

••  Februarv  97,  1620.  Richard  Reynolds 
and  Robert  Wright,  for  arresting  a  servant  to 
the  eaH  of  Oxford,  were  order^  to  be  set  on 
borsebadc,  near  Westminster  Hall ;  neitlier  of 
them  to  have  cloak  or  hat ;  but  to  have  on 
their  breasts  and  backs  papers,  expressing  their 
fault ;  (viz.),  *  [For  a  contemptuous  breach  of 

*  the  privileges  of  parliament,  aggravated  by 

*  contemptuous  speeches  ;^]  and  so  to  pass  to 
the  Fleet,  where  they  are  to  be  left  prisoners. 

"  Nov.  27,  1621.  John  Blunt,  for  coimter- 
feiting  the  lofrd  Strafford's  seal  to  a  protection, 
was  ordered  to  stand  on  the  ^illoiy ,  at  West- 
minster and  in  Cheapside,  with  papeia  on  his 
head  shewins^  his  offence ;  and  then  to  be 
carried  toBrideweH,  and  there  to  remain  during 
bis  life,  and  to  work  for  his  living. 

«*  March  22,  1623.  Thomas  Morley,  for 
publishing  a  printed  petition,  very  scandalous 
against  the  lord  keeper  in  particular,  and  by 
aspersion  against  tbe  whole  court  of  Star- 
chamber  in  ^neral,  and  at  the  bar  insolently 
using  many  insolent  words  of  the  lord-keeper, 
in  presence  of  their  lordships,  was  imprisoned 
in  the  Fleet,  fined  1,000/.  to  the  king ;  set 
with  his  neck  in  the  pillory  in  Cheapside,  mth 
one  of  the  petitions  on  his  head;  ordered  to 
make  submission,  and  acknowledgment  of  his 
lault,  at  the  bar  and  in  the  Star-chamber.  The 
next  day  one  Watcrhouse,  who  penned  the  first 
draught  of  Morley  *s  petition,  was  adjudged  to 
be  a  prisoner  in  the  Fleet,  and  debarred  pen, 
ink,  and  paper,  during  the  pleasure  of  the 
House ;  fined  500/.  to  the  king ;  to  make  sub- 
mission, and  aexnowledgment  of  this  his  fault, 
at  the  bar,  in  the  Star-chamber,  and  to  the  lord- 
keeper :  and  Bernard  Alsop,  the  printer  of  the 
petition,  imprisoned  in  the  Fleet,  admonished 
not  to  print  any  more  petitions  ;  and  to  make 
submission  ana  acknowledgment. 

*'  May  28,  1624.  Upon  a  report  from  the 
committee  of  privileges,  the  fine  on  Morley 
was  <veduced  to  500/.  and  he  was  discliat^gcii 
put  of  prison;  and  Waterhouse's  punishment, 
lipon  his  petition,  was  remitted. 

«<jaly  0,    1025.    Ralph   Brooke,   Yorke 


Herald,  for  exhibiting  a  false  and  scandalou0 
petition  against  the  earl  Marshal,  was  sen« 
fenced' to  make  his  fiubmission  to  the  said  earl 
Marshal  at  tbe  bar,  to  be  imprisoned  in  the 
Tower  during  pleasure,  and  fiiuM  1,000  marks. 

**  April  4,  1626.  George  Gardner,  for  buy* 
ing  and  selling  of  counterfeited  protectiQna 
under  the  hand  and  seal  of  a  peer  in  parlia- 
ment, was  ordered  to  be  set  on  the  pilloty  at 
Westminster,  with  a  paper  on  bis  head,  declar- 
ing his  ofienoe ;  and  atterwards  to  be  carried 
down  to  Norwich,  and  there  to  stand  on  the 
pillory,  with  the  like  pajier. 

**  IStli  J  une  f61k>wing.  The  same  Gardner,  for 
scandalizing  the  justice  of  this  House,  and  for 
unjustly  slandering  the  .lord  keeper,  was  or- 
dered to  stand  in  the  pillory  at  SVestminster, 
with  a  paper  on  his  head,  declaring  his  offence; 
and  to  ride  backward  with  the  same  paper  to 
the  cross  in  Cheapside,  and  to  stand  on  the 
pillory  there,  and  so  to  ride  back  to  the  Fleet ; 
and  tbou^  the  lord  keeper  did  earnestly  desiie 
this  punishment  might  be  forgiveo  Gardner, 
yet  the  House  deni^  it. 

«  April  16,  1628.  Anthony  Lamplugh,  for 
exhibiting  an  mijust  and  scandalous  pe^tioa 
against  the  lord  keeper  and  lord  bisnoii  of 
l^ncoln,  was  sentenced  to  stand  committed  to 
the  Fleet ;  to  acknowledge  here,  at  the  bar, 
'  That  the  said  petition  is  unjust  and  scandalous, 
<  and  that  he  is  sorry  for  it ;'  and  to  ask  their 
lordships  forgiveness ;  and  to  be  brought  to  the 
chancery  bar,  and  there  to  make  the  Uke  ac- 
knowiecigment. 

*'  The  next  day,  he  having  asked  forgive« 
ncss  at  the  bar,  the  remainder  of  the  censure 
was  fbrgiven. 

''June  12,  1628,  Ensign  Reynde,  finriff^ 
nominious  speeches  uttered  by  him  against  the 
lord  viscount  Say  and  Scale,  and  for  h»  con* 
tempt  of  tliis  high  court  of  Parliament,  waa 
adjudged  never  to  bear  arms  hereafter,  but  ac- 
counted unwortliy  to  be  a  soldier ;  to  be  impri- 
soned during  pleasure ;  to  stand  under  the  pil-- 
lory,  with  papers  on  his  head  shewing  his  of- 
fence, at  Cheapside,  and  at  Banbury ;  to  be 
fined  at  200/.  to  the  king ;  and  U>  asL  fergive- 
ness. 

'*  And  as  to  tbe  precedent  last  mentionedi 
the  committee  think  proper  to  obserre  to  the 
House,  That  it  appears  by  the  Journal,  that 
their  lonlships  utmost  endeavours  were  uaed, 
to  apprehend  and  bring  the  said  Reynde  hi 
person,  before  them,  to  justice ;  but  he  ab- 
sconded, so  that  he  oouhi  not  be  taken ;  not- 
withstanding which,  the  House,  in  his  absence^ 
proceeded  to  the  censure  -above-mentioned  t 
and  directed  the  court  of  Star-Chamber,  to  put 
the  sentence  against  bun  in  execution,  if  fa^ 
should  happen  to  be  apprehended  alter  the 
ending  of  tbe  session,  and  oat  of  time  of  Ptt* 
liainent, 

'*  Jan.  13,  1640.  James  Faucet,  fiir  into- 
lent  and  abusive  speeches  against  the  eaii  of 
Newpoi*t,  was  sentenced  to  stand  committed  te 
tbe  Fleet ;  to  make  h»  humble  submission  to  ih% 
said  earl,  and  to  pay  him  500/.  for  damafea,    ' 


€S}  STATE  TRIALS,  32  Csambs  II,  leBtK-^-Jhroue^Kngmgrnmai  ft.  Tiamfiim :  ($4 

**  96tb  of  the  same  rnqnth.  Coand$!niaan 
was  had  of  the  said  p^ier ;  and  the  earl  of 
Abingdon,  in  his  nlace,  attlared»  Thai  he  did, 
in  me  name  of  his  son,  aak  pandon  of  the 
House  and  the  Lord  Chancelior ;  which  th* 
House  accepted. 

*^  May  7,  17 16.  James  Mynde,  a  aoticitor, 
vas  ordered  into  custody,  for  putting  counsel's 
names  to  an  a^ieal  without  then-  knowledtfe. 

^'  ISth  of  same  May,  Mynde  was  broii^t  ta 
the  bar,  and,  by  a  {i^tion,  confessed  himself 
guilty ;  and  a  committee  was  appointed,  to  in- 
iqiect  preced^ts  of  punishments  inflicted. 

'*  IQtii  of  that  month,  report  was  mad^  from^ 
that  conmiittee ;  and  Mynde  fined  100/.  to  the 
king. 

*' June  4,  1716.  He  petitions  to  be  dis- 
charged out  of  custody  ;  and  his  petitkNi  w«c 
rgected. 

'*  12th  of  the  same  month.  He  was  ordered 
to  cause  his  fine  to  be  paid  into  tlie  derk'a 
hands,  in  order  to  be  estreated  into  the  Bx- 
chequer,  for  the  reg^ular  payment  of  the  same* 

*'  14th  of  the  same  monui.  The  House  be- 
in^  informed,  That  the  derk  had  leoeiyed  the 
said  fine ;  Mynde  was  ordered  to  be  brought  to 
tlie  bar,  to  be  discharged ;  and  the  next  £y  he 
was  brought,  repimanded,  and  dischatged  ac- 
cordingly, (paymg  bis  iees)." 

March  8, 1764. 


"  March  Sdth,  1643,  poii  meridim.  John 
Bond,  for  being  the  aathor  and  contriver  of  a 
fiUse  and  scandalous  letter,  pretended  to  be  oent 
€rom  the  queen  in  Holland  to  his  m^^y  at 
York,  was  sentenced  to  stand  on  the  pUlory  at 
Westminster  Hall  door,  and  in  Cbeapside,  with 
a  paper  on  his  head,  written,  '  A  Contriver  oi 
*  raise  and  Scandalous  Libels ;'  the  said  letters 
to  be  called  in,  and  burnt  near  him  as  he  stands ; 
and  he  to  be  committed  to  the  house  of  correc- 
tion- 

|<  April  28,  1642.  Sir  William  San  Ravy, 
knight,  for  faJse,  scandalous  and  malicious  re- 
port and  speeches  against  the  earl  of  Danby, 
was  fined,  to  the  king,  in  the  sum  of  100/. ; 
ordered  to  pay  the  said  earl^  by  way  of  damages, 
500/. ;  to  make  a  submission  at  the  bar,  and  to 
foe  imprisoned  in  the  Fleet. 

«(  July  9,  1663.  Alexander  Fitton,  for  con- 
triving and  publishing  an  infamous  libel  against 
the  lord  Gerrard  of  Brandon,  fined  500/.  to  his 
majesty,  committed  to  the  King's  Bench,  and 
to  find  sureties  for  his  behaviour  during  life. 

<'  December  18, 1667.  William  Carr,  for 
dispersing  scandalous  and  seditious  printed 
papers  against  the  lord  Gerrard  of  Brandon, 
fined  1,000/.  to  the  king,  to  stand  thrice  in  the 
pilloxy,  to  be  imprisoned  in  the  Fleet,  and  the 
papers  to  be  bmnat. 

''March  1,  1676.  Dr.  Cvnf  was  fined 
1,000/.  ipr  refusing  to  discover  bis  knowledge 
of  a  libel ;  and  to  m  committed  to  the  Tower 
till  he  pays  the  sajne. 

*<  March  8, 1688-9.  William  Dowmng,  for 
onnting  a  pf4>er  reflecting  on  the  kird  Grey  of 
Warke,  was  committed  to  the  Gatehouse,  and 
fined  1,000/.  to  the  kine. 

f' June  1],  1689.  Percy's  petition,  claim- 
ing the  eaildom  of  NorthumlMnand,  containing 
several  reflections,  was  dismBsed  the  House ; 
#nd  the  said  Percy  was  oi-dered  to  be  brought 
before  the  four  courts  in  Westminster  Hall^ 
wearing  a  paper  upon  his  breast,  in  which 
these  words  shall  be  written,    '  The  False  and 

*  impudent  Pretender  to  the  Earldom  of  Nor- 

*  thnmberland.' 

«*  April  11,  1690.  Thomas  Garston,  fi>T 
counterfeiting  protections,  to  stand  twice  in  the 
nllqry,  and  oc  committed  to  the  Gatehouse  till 
%»  pays  his  fees. 
V  '(  Feb.  93, 1695.  The  House  was  informed, 
Thit  there  was  a  paper  deliv^ied  at  the  door, 
^fleeting  on  the  House,  bv  Robert  Cxosfieki :" 
W)ier9uiMNi  he  was  caliea  in,  and  owned  the 
pap^ ;  but,  revising  to  give  the  House  an  ac- 
count whQ  printed  it,  he  was  ordered  into  qus- 

«  llaidi  17,  1697.    A  libel,  intituled,  <  Mr. 

<  Bertie's  Case,  &c.  with  some  Remarks  on 

<  tho  judgment  given  therein,*  was  voted  false, 
l9JpliciMi9  «ftd  ^^andalous,  and  ordered  to  be 

^  burnt ;  and  a  committee  was  appointed  io  con- 
Ulier  of  ^e  said  paper, 

'^  S|a^  18,  1697.  Rej^'was  made  from 
Ij^  cpmmitt^  That  4e  printer  had  confessed 
|h^  Mr.  Roberf .  Bertie,  fi  member  of  the  Houae 


The  earl  of  Marchmont  nepertcd  Iran  the 
Lords'  committees  appointed  to  search  prece- 
dents, as  to  what  punishments  have  been  in* 
flicted,  or  methods  taken  to  vindicate  the  ho- 
nour of  this  House,  in  cases  of  any  breach  of 
t)ieir  lordships*  privilege,  or  oontempla  to  the 
House: 

*'  That  the  committee  have  taken  into  consi- 
deration the  matter  to  than  referred,  and  have 
inspected  the  Journals  in  rdation  thereto ;  and 
find  that  a  longreport  was  made  firom  a  com^^ 
mittee,  to  this  House,  the  S5th  of  November, 
17524,  of  precedents  of  punishments  inflicfted,  or 
methods  taken  to  vindicate  the  honour  of  the 
House,  in  cases  of  breaches  of  privilegie  or  oon- 
teropts;  which  report  being  entered  in  thf 
Journal,  the  committee  think  it  imneoensary  to 
do  more  than  to  refer  thereto.  But  they  think 
it  their  duty  to  offer  to  the  consideration  of  the 
House  the  folloniing  instances,  which  have 
occurred  since  the  making  of  the  said  report : 

<*  Feb.  4,  1724.  Matthias  Cater,  for  pitH 
curing  and  selling  protections  of  the  earl  of 
SufibUc,  and  for  an  unlawful  combina^n  to 
charge  certain  persons  fidsely,  was  fined  2Q 
nobles,  ordered  to  be  committed  to  Ncwgaia 
for  three  months,  and  until  he  pay  the  sakl 
fine ;  and  to  be  pi|t  twice  in  the  pdk>ry ,  for  the 
space  of  an  hour  each  time,  with  a  paper  over 
his  head,  s^ifying  his  oflO^ices. 

«'  April  SI,  1725.  ThoBias  ToAe  an  at- 
torney, for  a  breach  of  the  ea^l  of  StrafiiTd*s 
privilege,  was  ordered  into  the  custody  of  the 
gentleman  usher  of  the  black  rod. 

"  Feb.  22,  1736.    Upon  a  repcfisentatiDO 

9f  dif  b^  r^  agMat  iVndtt  vid  9tf^  frr- 
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mcriy  onMBrad  mto  custody  fiir  liraushffs  of  pn- 
▼ilc)^  th^  were  all  ordered  again  into  cos- 
tody. 

«« Jan.  91,  17«|6,  July  4,  17^.  The  aaid 
Tooke,^DOt  ha^mginade  his  submissioD,  nor 
paid  hJB  fees,  was  again  ordered  into  custody. 

**  May  9dt  17S8.  Tike  yeoman  usher  and 
one  of  the  doorkeepers,  being  examined  oon- 
cemiog  ^e  behaviour  of  the  said  Todce  when 
fermeriy  in  custody,  the  House  adjudged  that 
the  saia  Tooke  should,  pay  a  fine  of  500/.  to 
the  kinr,  for  breach  of  privily  and  contempt 
of  the  House :  And  the  sherifls  of  London  and 
BflKddlesex  were  ordered  to  take  him,  and  keep 
iiim  in  Newgate  till  he  shouM  pay  the  said  fine, 
and  the  fees  and  charges  to  the  usher  of  the  black 
rod,  and  oUier  officers  of  this  House. 

**  Feb.  19,  1754.  David  Home,  for  forging 
and  seliiqg  protections  in  the  name  of  the  can 
€»f  Breadalbane  and  earl  of  Grawfuhl,  was  or- 
dered to  be  committed  to  Newgate  for  one  year, 
and  to  be  pot  twice  in  the  pillory  for  the  space 
«f  an  hour  each  time,  witn  a  paper  OTer  his 
head  signifying  his  ofience. 

**  December  16,  1756.  George  King^,  for 
Mn^  concerned  in  printfaig  and  publishing  a 
^Nirtotts  and  forged  pnnt^  paper,  dispersed 
and  puUi^y  soM  as  nis  mt^esl^'s  speech  to 
both  Houses  of  Parliament,  was  fined  50/.  and 
committed  to  Newvate  for  six  months,  and 
antil  1m  pay  the  said  fine : 

**  April  1,  1757.  Uoon  his  petition,  express- 
nig  his  abhorrence  of  his  crime,  and  sorrow  for 
the  same,  and  humbly  imploring  forgiveness 
and  men^,  he  was  ordered  to  1^  brought  to 
the  bar. 

«*  Aprfl  4,  1757.  He  was  brought  to  the 
bar  aecnrdingly ;  where  he,  on  his Imees,  re- 
eehing  a  reprimand  from  the  Speaker,  his 
Aie  was  renutted ;  and  he  was  ordered  to  be 
dtscfaaiged  out  of  Newgate,  paymg  bis  fees." 

REPORT  CONCERNING  PRIVILEGE. 

On  tiie  90th  of  April,  1771,  a  Conunittee 
af  the  House  of  Commons  which  bad  been  **  ap- 
pointed to  examine  into  the  several  facts  and 
circumstances  reUtive  to  the  late  obstructions  to 
the  execution  of  theotdenofthe  House,"  made 
a  report  in  which,  afler  haying  stated  tJie  evi- 
'deooe  of  the  facts  and  circumstances  relative  to 
those  obstructions,  they  stated  that  they  had 
arooeeded  to  the  other  part  of  what  was  given 
Qiem  in  charge ;  namely,  **  to  consider  what 
**  further  proceedings  may  be  requisite  to  en- 
**  force  a  due  obeuenoe  to  the  orders  of  the 
**  House ;"  and,  in  order  to  form  their  Judff- 
ment  npon  that  matter,  they  have  made  a  dili- 
gent search  in  the  Joumab,  to  see  what  the 
pfooeedingB  of  the  House  have  been  on  similar 
-  occasions ;  or,  if  no  cases  strictly  analogous 
should  occur,  at  least  to  deduce,  from  the  ge- 
aerai  practice  of  the  House,  such  principles  of 
parlianientary  law  as  might  be  aipjdicable  to 
the  present  matter  referrea  to  thev  consider- 
ation. 

And  in  this  place  the  Committee  be|^  leare  to 
ebaerre,  tint  h  appean  to  them  that  this  House 
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has,  fhimlbe  earliest  times,  awtited  and  exer- 
cised the  power  and  authority  of  summoning 
before  them  any  commoner,  and  of  compelling 
his  attendance  ;—aad  that  this  powtr  and  au- 
thority has  ever  extended  as  woi  to  tiie  city  bf 
London,  without  exceptton  on  accoubt  of 
charters  fhmi  tiie  crown,  or  any  pretence  of 
separate  jurisdictipn  (instances  of  which  appear 
in  the  cases  (l)refened  to  in  tiie  mai^gin)  as  to 
every  other  part  of  the  realm. 

And  that  the  House  hare  ever  considered 
every  branch  of  the  ci|il  auAority  of  tiiis  jgo- 
vemment  as  bomid  (when  T«|uirecl)  to  be  aidirig 
and  assisthig  to  cany  into  exechtioh'  the  war- 
rants and  oraers  of  this  Hiouse. 

In  order  to  lay  before  tfie  House  the  result 
of  their  enquiry  wHfa  tolerable  brevity,  and  some 
degree  of  method,  the  Committee  have  reduced 
under  three  ^eMd heads theobstnictions  which 
have  been  given  at  different  times  to  the  ordsrs 
of  the  House,  and  under  each  of  these  heads 
haye  ranged  the  diflferent  modes  in  which  these 
breaches  of  privileges  and  contempts  have  been 
offered ;  and  dien  submit  to  the  consideration 
of  the  House  the  several  methods  of  proceeding 
which  the  House  hath  opposed  to  these  Ofiences, 
the  proofs  of  which  proceeding  appear  by  cases 
referred  to  in  the  margin  of  this  Report 
^  The  three  general  Heads  of  breadies  of  pli- 
vilege  and  contempts  of  this  House  are,  namely, 
those  arising^  from.  First,  Evasion.  Secondly, 
Force.    Thirdly,  Colour  of  Law. 

Offences  under  the  First  and  Second  of  these 
heads  have  been  committed — by  the  absconding 
of  theparties  sumrooned-^by  open  resistance  to 
the  officers  of  the  House— ^ndoy  riots  and  tu- 
mults— by  the  refusal  (^  civil  officers  to  assist 
the  Serjeants  or  messengers  of  this  House,  or  to 
release  persons  entitled  to  the  privik^ge  of  this 
House  when  detained  in  their  custody. 

It  a{»pears  also  to  your  Committee,  as  wdl  from 
searching  the  Journals  of  this  House,  as  from 
other'  auuentic  evidence,  that,  in  order  to  re- 
medy the  abuses,  and  to  remove  the  obstru5;tion8 
above  recited,  this  House  has  proceeded  to  sup- 
port their  privileges,  and  to  oiforoe  the  execu- 

(1)  Ferrers'  Case,  in  Crompton,  fo.  9  &  10.—- 
Stanipan,  6E.  6.  1st  vol.  p.  18.— Boswell,  |S 
and  S  P.  and  M.  1565.— Nov.  SO,  1st  voL  p. 
44.— Corbet,  5  and  6  P.  and  M.  1557,  Nov.  10, 
Jst  vol.  p.  51.— Six  Servants  of  Sir  H.  Jones, 
10  Feb.  1562, 1st  toI.  p.  65.— Wm.  Jones,  39 
Oct.  8  Eliz.  1566, 1st  vol.  p.  75.— Sir  J.  Shirley, 
March  22,  1608,  1st  vol.  p.  169.— Sterlings 
1666,  vol.  viii.  p.  335.-4  June  1675,  toI.  iKs 
p.  354,  *<  Tis  not  against  the  King's  dignity 
for  the  House  of  Commons  to  punish,  by  im>- 
prisonment,  a  commoner  that  b  guilty  of  vio- 
lating their  privil^es,  that  being  according  to 
the  uiown  laws  and  custom  of  parliament,  an4 
the  right  of  their  privileges,  declared  by  the 
king's  royal  Predecessors  in  former  parlia- 
roents,  and  by  himself  in  this." — 1  April  1697, 
vol.  xL  p.  765,  John  Sahisbury.— 3  Jan.  1703, 


vol.  xiv.  p.  269,  Tutehin,  How,  and  Brag.— ^7 
M^  17S1,  vol.  xix.  p.  561^1  Mist 
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tion  of  their  orders,  by  the  ftUowiag  methods ; 
namely, 

I.  iy  nddresBog  the  crown  to  issue  proda- 
noations  for  apprehending  those  persons  wHo 
thus  stood  in  oontempt  of  the  House  (2). 

II.  By  renewing  their  orders  against  such 
persons,  and  conojnittiog  them  in  a  subsequent 
session  of  parliament  (3). 

III.  By  orders  to  mayors,  bailiflb,  and  sherifis, 
to  assist  theSerieant  or  messenger  f^  the  ap- 
prehending of  such  persons;  or  to  the  Serjeant 
of  this  House,  to  osll  on  the  sherifls  of  Mid- 
dlesex, and  the  shcariffs  of  other  counties,  and 
all  other  magistrates  and  persons,  for  their  as- 
sistance (4). 

ly.  By  committing,  for  breach  of  privilege 
of  this  House,  those  officers  of  the  peace  who 
have  refused  their  assistance  to  the  Serjeant  of 
this  House  when  so  called  on  (5). 

V.  By  imprisoning  those  who  refused  to  re- 
lease persons  entitled  to  the  privilege  of  this 
House,  and  by  increasing  the  severity  of  their 
restiaint  according  to  the  nature  of  ^e  oifence, 
and  in  consequence  of  the  contumacy  of  the  of- 
fender (6). 

With  regard  to  the  thhrd  head,  nameljr, 
breaches  of  privilege,  and  contempts  of  tins 

(2)  Sir  Giles  Mompesson,  28  Feb.  and  3 
March  1620,  vol.  i.  p.  537.— Windebank,  Dec. 
10,  1640,  vol.  ii.  p.  18— Sir  Basil  Brook,  April 
84,  1641,  vol.  ii.  p.  127.— Sir  John  Lloyd,  &c. 
Jan.  8, 1680,  vol.  ix,  p.  702.— Brent,  Feb.  22, 

1688,  vol.  X.  p.  32.— Sir  Adam  Blair,  June  15, 

1689,  vol.  X.  p.  182— Standish,  March  13, 169  ♦, 
vol.  xi.  p.  266.— Mackenzie,  vol.  xi.  p.  410. — 
Grascomb,  Nov.  30,  1696,  voLxi.  p.  602.— So. 
ranzie,  April  11,  1700,  vol.  xiii.  p.  321.— Jef- 
freys, Addy,  and  Clifton,  March  25  and  26, 

1701,  vol.  xiii.  p.  427,  436,  437.— Colepe|>er 
and  others,  March  28,  April  2,  1702,  vol.  xiii. 
p.  826.— Tutcbing,  «cc.  iWters,  Feb.  14, 1703, 
vol.  xiv.  p.  336.— Rioters,  in  SachevervVs  case, 
March  2d,  4th,  and  6th,  1709,  vol.  xvi.  p.  343, 
346.— Rebrfs,  4  and  6  Feb.  1715,  vol.  xviii.  p. 
368.— Wilkinson,  9  June  and  4  July  1721,  vol. 
xix.  p.  585.— Leverland,  6  March  1746,  vol. 
XXV.  p.  313.— A.  Murray,  26  Nov.  1751,  vol. 
^^•Jf-^^'—t^^y^olds,  11,  12,  15;  16,  aod 
18th  Feb.  1768,  vol.  xxxi.  p.  603,  606, 6 1 0, 0 1 2, 
618. 

(3)  Harvey  and  Martin,  22  April  1713, 17lh 
vol.  p.  298.— Inglefield,  29  Jan.  1725,  20fh 
vol  p.  549.— Phillips  and  Barnes,  22  Jan.  I733, 
«2d  vol.  p.  210.— A.  Murray,  as  above, 
^.(t)*^*?}'^'  l^Nov.  1640,  vol.  ii.  p.  29— 
»r  Basil  Brook,  Jan.  11.  and  25,  1641,  vol.  li, 
P-^^\:T^MtM  and  Thompson,  21  Dec.  I660! 
vol.  vui.  p.  22t.  -Dudley,  24  Jan.  1670»  vol. 
lY.  p.  198— Topham,  4  June  1675,  P.  M.  vol. 
IX.  p.  855. 

(5)  Hastings  and  Crook,  19  May  1675,  vol. 
nc.  p.  341— Topham,  as  above.— BMhe,  7 

^a^  ^^^^'.T.^-  «•  P-  587— Owen,  28  March 

1702,  vol.  xin.  p.  826. 

(6)  Ferrer8.-.^ir  T.  Shiriey  and  Steriing,  as 
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House,  under cokmrandprateaeeoflnr;  itap- 
P^  to  your  Committee,  that  the  same  have 
been  attempted,  by  dischaigin^  out  of  custody 
pei«ons  who  have  been  committed  by  order  of 
the  House : 

By  impleading,  in  the  courts  of  justice,  per- 
sons intitled  to  the  privilege  of  this  House,  hi 
the  cases  there  broue^ht  in  Question. 

Bv  prosecutions,  before  the  said  courts,  fin- 
words  or  actions  spoken  or  done  under  the  pro- 
tection of  this  House. 

By  accusations,  tendinc^  to  call  in  questioo, 
before  the  said  courts,  wor£  or  actionsso  spoken 
or  done,  under  false  or  pretended  denominatioDs 
of  offences,  not  entitled  to  the  privii^e  of  this 
House. 

It  appears  also  to  your  Committee,in  search- 
ing the  Jom-naLs,  that  in  the  above  recited  in- 
stances this  House  has  proceeded, 

1st,  By  taking  agam  into  custody  peivoos 
dischaigrd  without  order  of  the  House  (7). 

2dly,  By  directing  Mr.  Speaker  to  write 
letters  to  the  justices  of  assize,  and  other  judges, 
to  stay  proceedings  (8). 

3dly,  By  resolutions  of  this  House,  That  the 
suits  and  actions  commenced  and  carried  oo  k 
these  cases  should  be  discontinued  and  annuUed, 
and  should  be  deemed  violations  of  the  privi- 
leges of  this  House  (9). 


(7)  Pcmberton  and  others,  2  June  1675,  vol 
ix.  p.  351.  Doncomb,  March  2t,  1697,  vol. 
xii.  p.  174 ;  when  the  House  Resolved,  That 
no  person  committed  by  this  House,  can,  during 
the  same  session,  1)c  discliaiged  by  any  other 
authoritv  whatsoever.  Charles  Dunoom^ 
havioff  been  committed  by  order  of  this  House, 
and  afterwards  discharged  by  the  order  of  tile 
House  of  Lords,  without  the  consent  of  this 
House ;  it  was  Resolved,  That  thesaid  Charles 
J>upcombe  be  taken  into  the  custody  of  the 
Serjeant  at  arms  attc-iidiug  this  House. 

(8)  Strickland,  19  fthirch  1605,  vol.  i.  p. 
287.— Potts,  2  Feb.  1606,  vol.  i.  p.  SS1.~Har- 
rison,  26  and  27  Feb.  1606,  for  stay  of  Trial, «» 
in  other  like  cases  has  been  usual,  vol.  i.  p.  342, 
843.  Sir  R.  Gargrave,  Sir  W.  Ringswell, 
codem  die  ct  Ipco.  Bond,  Feb.  28,  1606,  vol.  i. 
p.  345.  H vam,  5  March  1606,  vol.  i.  p.  349.— 
Po^Ictt,  5  May  1607,  vol.  i.  p.  369.  BoUiog- 
liani,  13  May  1607,  ?ol.  i.  p.  373.  Bowes,  20 
May  1607,  vol.  i.  p.  375.  Johnson,  10  Jone 
1607,  vol.  i.  p.  38 1 .  Stone,  20  June  1607,  vol. 
i.  p.  386.  Pelham,  2  May  1610,  voL  i.  p.  423. 
—Sanders,  18  and  21  May  1610,  voL  L  p.42P. 
— "  General  motion  about  letters  to  be  writtm 
to  the  justices  of  assize,  referred  to  the  Com- 
mittee of  privileges,  report  this  Resolution: 
Resolved,  That  the  former  course  of  writing  let- 
ters to  the  justices  of  assize,  aocordbgto  pre- 
cedents ;  and,  if  required,  a  warrant  for  inhibi- 
tion  to  tlie  party."  3  Maixih  1620,  vol.  i.  p. 
537.    Lord  BuUdey,  28  April  1691,  vol  x.  p. 

(9)  Sir  Robert  Howard,  17  Feb.  1625,  vol.L 
p.  820.--8ir  William  Williams,  7  Feb.  1688, 
vol.  X.  p.  21, 146,  aQd2X5.~HoUi8 andothm 
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4tfalyv  By  comnuttiti^  those  judges  who  have 
proceeded  to  the  trial  of,  or  proDounced  sen- 
teooe  upon,  jpemoDB  entitled  to  theprivUege  of 
this  House,  tor  words  or  actions  spoken  or  done 
under  the  protection  of  the  privilege  of  this 
House  (10). 

Your  Committee  hove  selected  a  few  cases, 
from  among  the  many  referred  to  in  the  margin 
of  this  Report,  which,  from  the  nature  of  their 
circumstaooes,  or  the  imoortanoe  of  the  doctrine 
which  thcv  illustrate,  or  toe  consequences  which 
they  prodttoed,  seemed  to  your  Comuiittee  fit 
to  be  more  fully  stated  than  the  margin  would 
admit ;  and  are  therefore  added  as  an  Appendix. 

Your  Committee  beg  leave  to  observe,  that, 
in  the  diiiipent  search  they  have  made  in  the 
Jounu^,  dtey  have  not  been  able  to  find*  an 
instanee,  that  any  court  or  magistrate  has  pre- 
sumed to  commit,  during  tlae  sitting  of  parha- 
ment,  an  officer  of  the  House,  for  executing  the 
ordeMof  the  House. 

They  farther  he^  leave  to  observe,  that  they 
have  not  been  able  to  find,  that  there  has  ever 
been  an  instance,  wherein  this  House  has  suf- 
fered any  person,  committed  by  order  of  this 
House,  to  oe  discharged,  during  the  same  ses- 
sion, by  any  other  authority  whatsoever,  with- 
out again  committing  such  person. 

And  therefore,  with  regard  to  J.  Miller,  who 
was  delivered  from  the  custody  of  the  messenger 
by  the  lord  mayor,  who  for  the  said  offence  is 
now  under  the  censure  of  the  House ;  as  it  ap- 
pears to  your  Committee,  that  it  highly  concerns 
the  dignity  and  {>ower  of  the  House,  to  nnain- 
tatn  its  authority  in  this  instance,  by  re-takin|p 
the  said  J.  Mmer ;  The  Committee  recom- 
mend to  the  consideration  of  the  House, 

Whether  it  may  not  be  expedient,  that  the 
Houiie  should  order.  That  the  said  J.  Miller  be 
taken  into  the  custody  of  the  Serjeant  at  Arms 
attendDK*  this  House. 

And  that  the  Serjeant  at  Arms,  his  deputy 
or  deputies,  he  strictly  enjoined  to  («11  upon  the 
magistrates,  officers  of  the  peace,  and  other 
ponona,'  who,  by  the  terms  of  the  Speaker's 
Warrant,  are  required  to  be  aidioj?  and  assisting 
to  him  in  the  execution  thereof,  mr  such  assist- 
ance as  the  said  Serjeant,  his  deputy  or  deputies, 
duA  find  necessary  to  enable  him  or  them  to 
take  into  cnatody  the  said  J.  MiHer. 

Appendix. 

Cromplon  on  Jurisdiction  of  Courts,  fo.  9, 10. 

<^  In  the  34th  of  Henry  8th,  one  George  Fer- 
wrs,  a  burgess  for  the  town  of  Plymouth,  was 
nnesled  in  London,  by  a  process  out  of  the 
Kiniir's-befich,  at  the  suit  of  one  White;  of 
whieh  the  House  being  informed,  ordered  the 

6  July  1641,  vol.  ii.  p.  202  and  e03.— Jay  and 
Topharo,  4r  June  1689,  vol.  x.  p.  64,  S10,  21S, 
and  937.— Elford,  13  and  14  April  1716,  vol. 
xviii,  p.  490 ;  and  on  the  16  April  the  clerk  of 
the  peace  was  ordered  to  erase  the  name  at  the 
t^Ue. 

(10)  Case  of  the  Five  Members,  18  Jan.  1041, 
f^  )&*  p.  d8r,«^ay  and  Topham,  as  ahore. 


Seijeant  to  repair  to  the  Compter  in  Bread" 
street,  whither  the  said  Ferrers  was  canied, 
and  there  to  demand  the  delivery  of  the  pri- 
soner. The  Serjeant  went  to  the  Compter,  imd 
declared  to  the  clerks  there,  nhat  he  had  in 
commandment ;  but  the  clerks  and  other  offi' 
cers  of  the  city,  after  manv  high  words,  tbrdbly 
r^isted  the  serjeant.  Whereupon  ensued  a 
fra^,  in  which  tlie  Serjeant's  man  was  knocked 
down,  and  the  serjeant  was  driven  to  defend 
himself  with  his  mace  Of  arms.  l>nrin^this 
fray,  the  sherifls  of  London,  called  Rowland 
Hiu  and  H.  Suckley,  came  thither,  to  whom 
the  serjeant  complained  of  this  injury,  and  re- 
ouired  of  them  the  deliveiy  of  the  prisoner ;  but 
they  took  part  with  their  officers,  and  gave  no 
attention  to  his  complaint,  and  contemptuously 
refused  to  deliver  the  prisoner.  The  serjeant 
returned  to  the  House,  and  made  his  report  of 
the  above  transaction ;  who  thereupon  would 
sit  no  longer  without  their  burgess,  but  rose  and 
repaired  to  the  upper  House,  wjiere  the  whole 
case  was  declared  by  the  mouth  of  the  Speaker, 
before  the  lord  chancellor,  and  all  the  lords  and 
judges  there  assembled,  who,  judging  the  con- 
tempt to  be  very  great,  referred  the  punishment 
thereof  to  the  order  of  the  House  of  Commons  ; 
who,  being  returned  to  their  House,  ordered 
the  serjeant  to  repair  unmediately  to  the  shcrifis 
of  London,  and  to  require  the  ddivery  of  the 
prisoner,  widtout'any  writ  or  warrant,  though 
the  lord  chancellor  offered  to  grant  a  wnt, 
which  the  House  of  Commons  refused,  bein^ 
clearly  of  opmion,  that  all  commands,  and  other 
acts  proceeding  from  their  House,  were  to  he 
done  and  executed  by  their  seijeant,  witiiouft 
writ,  only  by  shew  of  his  mace,  which  was  faia 
.warrant. — ^The  sheriffs,  upon  ibis  second  de- 
mand, delivered  the  prisoner ;  but  the  serjeant. 
in  pursuance  of  his  orders,  charged  the  saia 
sheriffii  to  appear  before  the  Hoqse  the  follow- 
ing day,  by  ei^ht  of  the  clock  in  the  morning'^ 
aira  to  bring  thither  the  clerics  of  the  Compteiv 
and  such  other  of  their  officers  as  were  partiefl 
to  the  fray.— The  serjeant  had  also  orosrs  to 
take  into  custody  the  said  Wbtto,  who  had  pro- 
cured the  said  anest,  in  contempt  ofthe  privi- 
lege of*  parliament.  The  aberifls,  on  the  next 
day,  with  one  of  the  clerics  of  the  Compter,  who 
was  the  chief  occasion  of  the  fi«y,  together  with 
the  said  White,  appeared  before  the  House; 
where  the  Spesdcer  charging  them  with  their 
contempt  and  misdemeanor  atbronid,  they  were 
compelled  to  make  immediate  answer,  without 
I  being  admitted  to  any  counsel,  although  sir  Ro« 
J  bert  Cholmley,  then  recorder  of  London,  and 
other  tho  counsel  of  the  dtv  there  prasenti 
ottered  to  speak  in  tiie  canse,  which  were  all  put 
to  silence,  and  none  suffered  to  speak  but  the- 
parties  themselves :  whereupon,  in  conclusion^' 
the  said  shcrifl's  aud  White  were  committed  to 
the  Tower  of  London ;  and  the  said  cleric,  whp' 
was  the  occasion  of  the  finy,  to  a  p!ace  there 
called  little  Ease,  and  dieoffioers  of  LondoQ- 
oidl  Taylor,  with  four  other  officers,  who  had* 
arrested  Ferren,  were  committed  to  Newgale.' 
«*  The  Icings  being  iafbmed  of  tiliis  proMd* 


7t]  STATETRIALS,3£CHMUBn.l6ftO.--/V»MrrfE^ftai»toeA^  [7f 


itsg,  called  before  him  l)ie  lo«d  cliMipdIor  ofl  sw«r,  and 


BMflaiidt  nd  tbe  judges,  with  the  Speaker^ 
andraany  others  of  the  Hooae  of  Commoiia,  to 
wbomfaededai^dhiaopiiiioiitothiaeflect:  He 
connnended  thor  wisdom  in  maintaining  die 
pnnleges  of  their  House ;  he,  among  other 
thin|[8,  further  decbuvd,  Tliat  he  was  infonned 
by  hv  judges,  that  he  at  no  time  stood  so  highly 
in  his  estate  royal,  as  in  the  time  of  pariiament, 
wh«a  he  as  head,  and  they  as  members,  are 
coqjipined  and  knit  together,  mlo  one  body  poli* 
tie  i  so  as  wfaatsoeFer  offence  or  iijury,  during 
IblU  time,  is  ofiered  to  tbe  meanest  member  M 
the  House,  is  to  be  judged  as  done  sigainst  his 
loval  person,  and  tlie  whole  court  of  pariiament ; 
which  prerogative  of  the  court  is  so  great  (as 
his  leaned  coonsd  inform  him)  that  all  acts  and 
processes  comine  out  of  any  other  inforior 
•courts,  most  for  Uie  time  cease,  and  give  place 
to  tbe  highest 

*'  \irhereupon  sir  Edward  Montagu,  then 
lord  chief  justice,  dedaiied  his  opinion,  confirm- 
ing by  divers  reasons  what  the  king  had  nid ; 
which  was  assented  to  by  all  the  rest,  none 
qteaking  to  the  contrary." 

This  case  is  also  referred  to  by  sir  Robert  At« 
kyns,  in  his  tract  On  the  Power,  Jurisdiction, 
and  Privilege  of  Parliament,  and  in  Dyer's  Re- 
ports. 

Sb  RoBEBT  HowABD*8  Case,  February  17, 
1625,  Tol.  1,  p.  8(0. 

•  "  Motion  made,  where  sir  Robert  Howard, 
during  privilege  of  parliament,  was  excommu- 
nicated for  not  taking  the  oath  ejr  afido. 

'<  Resc^yed,  upon  question,  to  refor  this  to 
the  examination  of  a  sdect  committee,  BIr.  Sel- 
dan  and  others.- 

<•  Hiis  committee  to  take  condderation  of  the 
ftatrainft  and  excommunication  of  sir  Robert 
Howard,-  and  to  make  their  rejjort  tothe  House 
of  their  proceedings  and  opimons  therein,"  p. 
8S1. 

.  Mareh  SI,  p.  839.  •'  Mr.  Sdden  reports 
ifom  the  committee,  That  sir  Robert  stood  pri- 
vileged by  the  House,  when  these  proceedings 
were  had  against  him. — ^That  upon  his  appear- 
ance before  the  court,  an  oath  was  tendered 
'  hkOf  to  answer  things  objected  aninst  him  ; 
he  answered,  he  was  a  burgess  of  parliament. 
They  pressinff  him  notwith&nding  to  answer, 
they  at  length  committed  him  dose  prisoner  to 
tbe  Fleet.  Having  kud  two  da3rs,  he  petitioned 
the  lord  keeper  for  a  eorpui  cum  csftss ;  and 
upon  Mr*  Bembow's  certificate  that  he  was  a 
parliament  man,  the  lord  keeper  enkrged  him 
ny  the  lOth  of  Man:h.— That  day  the  court  of 
high  commisdon  pressed  him  again  to  answer ; 
he  claimed  tbe  privilege  of  parliament  again ; 
i^j  (the  pariiament  approaching)  gave  him 
tpn^  of  ddiberalion.  On  the  15th  of  Mardi 
the  parharoent  sat  and  adjourned.  On  the  17th 
of  March  they  called  him  again ;  when  he 
brought  them  the  copy  of  the  indentnre  of  re- 
tnm  under  Bembow's  band,  and  the  copy  of 
die  Habeas  Corpus  upon  which  he  had  oeen 
d^iireced.  *  11iat»  hebeii^againKfi«(edto  an- 
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because  he  shewed  no  record  to  prove 
parliament  man,  pronouncecf  him  Contwmax, 
and  excommunicated  him ;  ordering  Imn  Ibr* 
ther,  he  should,  before  the  19th  of  Mardi,  at- 
tend one  of  the  Commissioners,  and  be  boond 
in  3,000/.  to  appear  the  Wednesday  aiWr,  and 
stand  to  the  oraer  of  the  court. 

**  Resolred,  upon  question.  That  sbr  Robert 
Howard  ought  to  have  had  privilege  of  pariin- 
ment,  nefn,  coh, 

«<  SndSv,  Resolred,  upon  question.  That  sir 
Robert  iioward  claimed  his  privilege  of  pariia* 
ment  in  due  manner,  nem^  eon, 

*'  Resolved,  upon  question.  That  a  dny  be 
assigned  to  the  members  of  our  House,  and 
thoM  other  which  are  commoners,  to  answer  in 
the  House  tiieir  proceedings  against  air  Robert 
Howard. — ^This  to  be  done  upon  Friday  next, 
nine  o'clock. 

*'  Those  of  our  own  members  to  be  made  ac- 
quainted with  the  day ;  for  the  other  oonamon- 
ers,  a  warrant  shall  issue  under  Mr.  8peakor  his 
hand,  for  their  appearance  that  day." 

3rd  May,  p.  854.  *'  Sir  John  Haywanl 
called  in  about  sir  Robert  Howard's  bosuMss, 
and  interrogated  by  Mr.  Speaker,  See. 

"  Dr.  Pope  called  in,  and  interrogated. 

*<  Mr.  Motters^,  the  Register,  called  in,  and 
interrogated. 

"  Upon  question,  aU  the  proceedings  in  the 
high  commission  court  aeainst.  sir  Robert 
Howard,  from  the  Isfc  of  Foruary  98  James, 
at  which  time  he  ought  to  have  luul  his  privi* 
lege  of  parliament,  declared  to  be  Toid,  and 
ought  to  be  vacated  and  annihihtnd. . 

"  Secondly,  upon  question,  whether  a  letter 
to  be  written,  by  Mr.  Speaker,  to  the  hand  of 
CanterboiT  and  the  rest  of  the  Lords,  and 
others  of  me  high  conunissionen,  fiir  anmdtiag 
of  the  said  proceedings  ?  die  House  divide£ 
Carried  fin*  the  negative. 

'*  Upon  ouestion,  sir  John  Haywavd,  Dr. 
Pope,  and  me  Register,  called  in;  and  the  ef- 
fect of  the  said  order  deckred  to  them  by  Mr. 
Speaker ;  and  that  the  House  expecteth  it  to 
be  done,  and  to  hear  by  Monday  next  that  this 
be  done;  and  in  tiie  mean  time,  the  House  wiH 
resoite  any  resolution  concerning  ihemaelTes; 
and  that  they  attend  the  House  again  on  Mon- 
day moniiog:  And  the  like  notice  to  be  giren 
to  Mr.  Comptroller  and  sir  H.  Martrn,  by  the 
Serjeant :  aH  which  was  done  by  Mr.  Speaker 
accordingly.'* 

10  June,  p.  869.  **  Sir  George  More  in- 
fonneth  the  House,  That  he  was  present  at  an 
high  commission  court,  where  seven  liishopa 
present;  and  knoweth,  that  then  all  tiie  pro- 
eee(fin|ra  against  sir  Robert  Howard,  firom  the 
let  of  Febnuury,  S9  Jac.  were  frmtraled  and 
made  void.  And  sir  H.  Marfyn  affinned,  that 
the  order  of  the  House  there  read  and  aBoweil} 
and  all  ordered  to  be  done  there  aocordmgly. 

«<  Tuesd^  next,  for  inll  satisfiwtion  to  be 
given  to  this  House,  of  the  performance  of  Ae 
Qcder  oonoenung  sir  Ro.  Howard.** 

OaJone  I5tb,  th^  patiian|e&t  was  dMI«iA» 
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1661,  18  December,  toI.  8,  p.  335.     Case  of 

Sterling. 

^»  UpoD  infomifttiim  given  to  this  House, 
TliBl  aldanmui  Stertiiig',  one  of  the 

aheriAi  of  London,  being  served  with  an  order, 
signed  by  Mr.  Speaker,  to  discharge  James 
liyde,  menia]  servant  to  sir  Henry  Herbert 
(who  waa  arrested  and  iraprisooed  in  the  Poul- 
try Compter)  ont  of  jurison ;  the  said  sheriff 
refused  to  obey  the  said  order,  or  discharge  die 
■aid  Lyde ;  bnt  pat  the  order  np  in  his  pocket, 
nnd  sBid^  he  woold  answer  it  to  the  SpMker  in 
the  House. 

. «'  Resolved,  That  the  said  Mheriff  Steriii^  be 
forthwith  this  morning  sent  for,  in  custody  of 
the  aeijeant  at  arms,  to  this  House,  to  answer 
hia  miadeneanor  and  breach  of  privil^e." 

Dec.  10.  "  ReaoWed,  That  aheriff  Sterling 
be  catted  to  die  bar  of  this  House  ;  and  shall, 
upon  Ua  knees,  receive  the  reprehension  of  BIr. 
Speaker,  fbr  his  contempt  and  breach  of  the 
order  of  thia  House ;  and  that  he  be  continued 
in  the  custody  of  the  seijeant  at  arms,  till  he  do 
oanse  Lyde,  servant  to  sir  Henry  Herbert,  to  be 
rdenaed  out  of  prison,  without  any-  fees  or 
charges. 

*'  The  aheriff  being  called  in,  and  kneeling  at 
the  bar,  Mr.  Speaker  gave  him  a  grave  repre- 
henaion ;  and  told  him,  That  some  sherimi  of 
Limdon,  for  a  leas  ofience,  had  been  sent  to  the 
Tower ;  bat,  in  regard  of  his  loyal  afl^Bctions  to 
his  OMKiesty,  the  House  was  pleased  to  remit  his 
offence,  upon  the  enlar|[ement  of  the  prisoner : 
but  that  he  should  remain  in  the  serfeant^s  cus- 
tody until  the  prisoner  was  rdeased,  as  aibre- 

4  June,  1675,  p.  m.  vol.  9,  p.  S53.  **  Or- 
derad.  That  Mr.  Speaker  do  issue  out  a  warrant 
to  John  Tepham,  escpiire,  Serjeant  at  arms  now 
attending  this  House,  to  authorize  and  reqnne 
him,  that,*  if  any  person  or  {arsons  shall  attempt 
or  go  about  to  arrest,  imprison,  or  detain;  him 
from  execntmg  his  office,  or  firom  his  attend- 
anoe  upon  tibia  House,  to  apprehend  such  ner- 
eons,  and  bring  them  in  custody  to  answer  their 
breach  of  |urmege ;  and  to  reouire  and  autho- 
itee  aH  penons  to  be  aiding  ana  assisting  to  him 
thetOB." 

4di  June,  1689,  vol.  10,  p.  164.  <*  A  Petition 
of  John  Tophara,  esquire,  was  read ;  settins 
Jbrtk)  That  he,  bem^  a  seijeant  at  arms,  and 
aitendmg  the  House,  m  the  year  1679  and  1680, 
v^ien  aesnal  orders  were  made  and  directed  to 
the  Petitioner,  for  the  taldng  into  his  custody 
the  several  persons  of  sir  Charles  Neal,  &c.  6cc. 
and  others,  fbr  several  misdemeanors  by  them 
eoBiBJtted,  in  breach  of  the  privilege  of  the 
Hooae;  and  after  thattheCommona  were  dis- 
solved, the  said  persons,  being  resolved  to  ruin 
die  Petitioner,  did,  in  HHary  Term  the  d3rd  or 
f4th  of  long  Charles  ,  sue  the  Petitioner  in 
the  King's-Daieh,  in  several  actions  of  trespass, 
battery,  and  fidse  iniprisonment,  for  taking  and 
deMimi^  them  as  aforesaid :  To  which  actions 
die  Petitioner  pleaded  to  the  juriBdiction  of  the 
cavrt  die  said  serenlorden;  bat  lodihi?  plea 


was  over-ruled ;  the  then  judges  mlhig  the 
Petitioner  to  plead  in  chief,  and  thereupon  ht 
pleaded  the  orders  in  bar  to  the  actions ;  not-^ 
withsttaidiiig  which  plea  and  orders,  the  then 
judges  gave  judgment  against  him,  ^." 

6th  July,  p.  809.  ^*  Cofond  Birch  reports 
from  the  Committee  of  privileges  and  dec* 
tions,  to  whom  the  pedtion  of  J.  Tophany  wt» 
referred,  &c. 

**  Whereupon  the  House  Resolved,  Thatthii 
House  doth  agree  with  the  committee,  that  the 
judgment  given  by  the  court  of  King's-boichy 
in  &8ter  Term,  34  Car.  9.  Regis,  upon  the 
plea  of  John  Tc^ham,  at  the  suit  of  John  Jaj» 
to  the  jurisdicdon  of  that  court;  uid  also  the 
judgments  given  against  the  said  Mr.  Topham^ 
at  the  suit  of  Samuel  Verdon,  8ec.  are  luegal, 
and  a  vidadon  of  the  privities  of  parliamenty 
and  pemiciotts  to  the  rights  ot  pariiament. 

*^  Ordered,  That  sir  Francis  Pemberton,  si^ 
Thomas  Jones,  and  sbr  Frauds  Wythens,  do  at- 
tend this  House,  on  Wedneslday  momiitf 
next." 

19  July,  p.  8S7.  «  Sur  Francis  Pemberton 
and  sir  Thmnas  Jones  attending,  were  called 
in^  and  having  been  heard  in  dieir  defence, 
were  committed  to  die  Serjeant  at  Arms,  for 
tbdr  breach  of  the  privileges  of  this  House,  by 
giving  ^dgment  to  over-rule  the  plea  to  the 
juris£otion  of  the  court  of  King's-ben^,  in 
the  case  between  Jayand  Toj^am.*' 

The  Case  of  sir  William  Williams ;  against 
whom,  afW  the  dissolution  of  the  parliament 
held  at  Oxford,  an  information  was  brought,  by 
the  Attorney  Cleneral,  in  the  King's-bench,  m 
Trin.  Term,  36  Car.  3,  for  a  misdemeanor 
for  having  printed  the  informadon  against  Hio- 
mas  IHi^perfield,  which  he  had  ordered  to  be 
printed,  iimen  he  was  Speaker,  by  order  of  the 
Houae.  Judgment  passed  against  him  on  this 
informadon  in  the  second  year  of  king  James 
the  Second.  Thia  proceeding  the  Conrentioa^ 
P^tfliament  deemed  so  great  a  grievance,  anil 
so  high  an  infringement  of  the  rights  of  parlia* 
ment,  diat  it  appears  to  your  committee  to  be 
the  principal,  it  not  the  sole,  object  of  die  first 
part  of  the  eighth  head  of  the  means  used  by 
king  James  to  subvert  the  laws  and  liberties  of 
this  kingdom  as  set  forth  in  the  declaration  of 
the  two  Houses;  which  will  appear  evident 
from  the  account  given  in  the  journal,  8th  Feb. 
1688,  of  the  forming  of  that  declaration,  tfte 
e^th  head  of  whicn  was  at  Arst  conceived  in 
these  words  ;  viz.  '*  By  causing  informations 
to  be  brought  and  prosecuted  in  the  court  of 
Kinff's-bench,  for  matters  and  causes  cog- 
nizable only  in  parliament ;  and  by  divers  other 
arbttianr  and  illegal  courses." 

11  February  1688.  "To  diis  article  the 
Lords  disagreed ;  and  gave  for  a  reason,  be- 
cause thej  do  not  fully  apprehend  what  is 
meant  by  it,  nor  what  instances  there  have  been 
of  it;  whidi  dierefore  thc^ir  desire  may  beeXf 
plamed,  if  the  House  shall  diink  fit  to  inmst 
furtho'  on  it" 

13  Fehrmry  1C|88.  <*  The  House  disag^ 
widithe  Loral  ill  thek  amendksent  m  leaving 
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out  the  eighth  article.  But  in  respect  of  the 
fiberty  given  by  the  Lords  in  explaining  that 
matter: 

*'  Resolved,  That  the  words  do  stand  in  this 
manner: — By  prosecutions  in    the  court  of 


King's-henchfor  matters  and  causes  cognisable 
only  in  parliament,  and  by  divers  other  arbi- 
tnuy  and  illegal  courses.'* 

'  By  which  amendment,  your  committee  ob- 
serves, that  the  House  adapted  the  article  more 
correctly  to  the  case  they  bad  in  view ;  tor  the 
information  was  filed  m  king  Charles  the  se- 
odnd'stime;  but  the  prosecution  was  carried 
on,  and  judgment  obtamed,  in  the  second  year 
of  king  James. 

That  the  meaning  of  the  House  should  be 
nfade  more  evident  to  the  Lords ;  the  House 
odlered,  '*  That  sir  William  Williamas  be  added 
to  the  managers  of  the  conference;"  and  sir 
^y31iam  WiUiams.the  same  dav  repoi-ts  the 
conference  with  the  Lords :  and  ^*  That  their 
lordships  had  adopted  the  aiiicle  in  the  words 
a9  amended  by  the  Commons."  And  corre- 
sponding to  this  article  of  grievance  is  the  as- 
sertion of  the  right  of  the  subject,  in  the  ninth 
aHicle  of  the  declaratory  part  of  the  bill  of 
Rights :  viz.  <*  That  the  freedom  and  debates 
or  proceedings  in  parliament  ought  not  to  be 
impeached  or  questioned  in  any  couit  or  place 
out  of  parliament." 

To  which  may  be  added,  the  latter  part  of 
the  Sixth  Resolution  of  the  Exceptions  to  be 
ntkadc  in  the  bill  of  Indemnity,  Journal,  vol.  10, 
p'.  14(>,  wherem,  afler  reciting  the  surrender  of 
charters^  and  the  violating  the  rights  and  free- 
doms of  elections,  &c.  it  proceeds  in  these 
words :  *'  And  the  questioning  the  prooeeed- 
isgs  of  parliament,  out  of  parliament,  by  de- 
clarations, informations,  or  otnerwise^  are  crimes 
for  which  some  persons  may  be  justly  excepted 
out  of  the  bill  or  Indemnity." 

On  the  lltb  of  June  1689,  p.  177.  '<  The 
House  ordered.  That  the  records  of  the  court 
of  King's-bcnch,  relating  to  the  proceedings 
against  WiUiam  Williams,  esq.  now  sir  Wd- 
liam  Williams,  knight  and  baronet,  late  l^pedcer 
of  this  House,  be  brought  into  this  House,  by 
the  Custos  Brevium  of  the  said  court,  on  Thurs- 
day morning  next" 

On  the  12th  of  July,  p.  215.  "  The  record 
was  read ;  and  the  House  thereupon  Resolved, 
That  the  jud^ent  given  iuthe  court  of  King's- 
benclr,  m  Easter  Term,  ^  Jac.  2,  against 
William  Williams,  esq.  Speaker  of  the  Hous^ 
of  Commons,  in  the  parliament  held  at  West- 
minster, 35 '  October  32  Car.  2,  for  matters 
done  by  order  of  the  House  of  Commons,  and 
as  Speaker  hereof,  is  an  illegal  judgment,  aiod 
against. the  freedom  of  parliiunent. 

*'  Resolved,  That  a  Mil  be  brought  in,  to  re- 
verse the  said  jud^ent." 

This  bill  was  twice  read ,  but  went  no  fur- 
ther in  ihat  session. 

1^91,  28  April,  vol,  10,  p.  537.  "  A  com- 
phiint  bdnfip  made  to  the  House,  That^m. 
Hughes  aud  William  PhiUpps,  esquires,  Walter 
Thomborough,  ao  attcxtney  at  lftW|  and  Francis 


Meare,  had,l»y  a  prosecution  at  law,  in  the  huH 
great  session  mr  the  county  of  Pembroke,  en- 
deavoured to  turn  Richard  viscount  Bulkcl^ 
of  the  kingdom  of  Ireland,  a  meniber  of  ths 
House,  out  of  the  possession  of  part  of  hk 
estate; 

'<  Ordered,  That  it  be  referred  to  Mr. 
Speaker,  Sec. 

'« Ordered,  That  Mr.  Speaker  do  write  a 
letter  to  the  prothonotaiy  tnat  he  do  not  make 
out,  and  to  the  sheriff  of  the  conn^  of  Pem- 
broke that  he  do  not  execute,  any  wnt,  whereby 
the  lord  Bulkeley's  possession  may  be-  dia« 
turbed,  until  Mr.  Speaker  shall  have  examined 
and  reported  the  inatter  to  the  Hotise,  and  Mb 
House  take  further  order  therein." 

1716,  April  14, 15, 16,  vol.  18,  p.  420.  «« The 
House  being  acouainted  that  Jonathan  £llord, 
esq.  a  mem&  of^  this  House,  has  been  sum- 
moned, by  John  Metcalf  and  Alexander  Ward, 
esquires,  two  justices  of  the  peace  for  theoounty 
of  Middlesex,  to  appear  before  them,  to  take  the 
oaths  appointed  by  the  late  act  of  pariiament ; 
which  summons  was  delivered  in  at  the  clerk's 
table,  and  read : 

<'  Ordered,  That  Jobs  Metcalf  and  AksE* 
andcr  Ward,  esquires,  do  attend  this  House  to- 
morrow morning." 

April  14.  "  Were  called  in:  They  acknow- 
leged  they  did  issue  a  warrant  for  Mr.  £lford 
to  come  and  take  the  oaths ;  hut  that  they  did 
not  know  he  was  a  member  of  the  Houae,  un- 
til they  had  made  a  return  into  the  quarter  ses- 
sions. 

<'  Ordered,  That  the  clerk  of  the  peace  for 
the  county  of  Middlesex  do  attend,  upon  Mon- 
day morning  next,  mth  the  return.  Sec, 

April  16.  "  P^^i^i  ihem.  eon.  Tltat  the 
deputy  clerk  of  the  peace  for  the  county  of 
Middlesex  be  called  in,  and,  at  the  table,  erase 
the  name  of  Jonathan  £lfbrd,  esq.  a  membor  of 
this  House,  out  of  the  return  made  by  John  Met- 
cidf  and  Alexander  Ward,  esquires,  two  of  the 
justices  of  the  peace  for  the  said  county,  of 
such  persons  as  nave  been  summoned  by  them 
to  take  the  oaths,  and  who  have  neglected  and 
refused  80  to  do.   ' 

"  And  Mr.  Hardestv  was  called  in ;  and,  at 
the  table,  erased  out  the  name  of  Jonathan  £1- 
ford  accordingly." 

14  Nov.  1640,  2  vol.  p.  39.  "  Ordai?d, 
That  a  warrant  shall  issue,  under  Mr.  I^»eaker's. 
hand,  to  all  mayors,  justices  of  peace,  bailiffs,- 
sheriffs,  constables,  and  other  his  majesty's 
officers  of  this  kingdom,  requiring  them  to  be 
assistant  to  the  bearer  or  bearers  of  the  warrant 
of  this  House,  for  the  bringing  in  safe  custody, 
sir  G.  Radcliffe  to  this  House, lor  the  better  and 
more  effectual  execution  of  his  or  their  said 
wari'ant." 

January  11th  1641,  vol.  3,  p.  371.  <<Or« 
dered.  That,  in  the  execution  of  ^e  warrant  o( 
this  House  for  the  apprehending  of  sir  Bazil 
Brooke,  the  Serjeant  at  Arms  attending  thia 
House,  bis  deputy  or  deputies,  do '  fequire  the 
assistance  of  all  sheriflb,  justices  of  peace,  con** 
staUlesi  ^  other  oficersi  (v  theagpehcndii^ 
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of  the  nidflii^  Baril  Brooke;  and  to  use  all 
poaaible  diligeiice  beran." 

SI  December  1660,  vol.  8,  p.  9S9.  '<  Tbis 
House  baviug  formerly  iasiied  an  order  for  the 
Seqeant  at  Arms,  &x.  to  send  for  in  custody 
WiUiam  Nabbs  and  Mr.  Maurice  Tompson, 
for  yiolating' tbe  ptrilege  of  this  House,  in  the 
case  of  sb*  Francis  Lawley ;  and  being  inform- 
ed that  the  said  Nabbs  withdraws  himself ;  and 
that  the  Serjeant's  deputies,  who  had  in  charge 
the  warrant  as  to  Mr.  Tompson,  were  debied 
admittaiioe  to  him ;  and  that  slighting  and  con- 
temptuous words  were  given  touching  the  war- 
rant; tbe  laid  deputies  were  called  in  to  the 
bar  of  this  House,  and  examined ;  viz.  Walter 
Curtis  and  Simon  Lowen. 

"  Resolved,  That  Mr.  Maurice  Tompson  be 
sent  for,  in  custody,  as  a  delinquent ;  and  that 
the  Sc^eant  at  Arms  be  empowered  to  break 
ojicn  Mr.  Tompson's  house  in  case  of  resist- 
ance, and  also  to  brinff  in  custody  all  such  as 
2»hall  make  opposition  herein ;  and  he  is  to  call 
to  his  assistance  the  Hheritf  of  Middlesex,  and 
all  other  officers  as  he  shall  see  cause,  who 
are  required  to  assist  lum  accordingly." 

January  24,  1070,  vol.  9,  p.  193.  **  Infbr- 
madoD  being  giveii  of  a  very  high  contempt 
and  misdemeanor  conomitted  agfainst  the  House, 
by  assaulting  and  beating  Geoi^  Dudley,  de- 
putv  to  the  seneant  at  ^^ms,  and  rescuing  out 
of  his  custody  Thomas  Parsons,  &c. 

<*  Which  misdemeanor  and  rescue,  the  said 
Dudley  did  testify,  was  coinmitted  by  Mr. 
John  Cox,  undersberiff  of  Uie  county  of  Gion- 
eester,-and*his  bailiff  and  others. 

*'  Resolved,  That  the  Seneant  at  Arms  at- 
tending tbis  House,  or  such  deputy  or  deputies 
as  he  shall  appoint,  do  apprehend  and  take  into 
custody  Mr.  John  Cox,  under  sheriff  of  the 
coon^  of  GkNioester,  WiUiam  Forder,  &c.  (Sec. 

^  And  tlie  high  sheriff  of  the  county  of 
Gloucester,  and  other  officers  concerned,  are  to 
be  required,  by  warrant  from  Mr.  Speaker,  to 
be  aJdmg  and  assistiDg  in  the  execution  of  such 
warrant," 

Vide  also— Topham,  as  before,  Jone-l,  1675. 

86  February  1701,  vol.  13,  p.  767.  "  Re- 
solved, That  to  assert,  the  House  of  Com- 
mons have  no  power  of  commitment,  but  of 
their  own  members,  tends  to  the  subversion  of 
the  oonstittttion  of  the  House  of  Commons." 

{Rtports  from  Committees  of  the  House 
of  Commons,  vol.  3,  p*  6.] 

The  0>mmittee  consisted  of  the  following 
persons: 

The  right  bon.  Welbore  Ellis;  Mr.  Solicitor 
General,  (Alexander  Wedderbume,  afterwards 
earl  of  lioesljrn  and  successively  .Lord  Chief 
Juatice  of  the  Court  of  Conunon  Pleas  and 
liOffd  CbanceQor) ;  Mr.  Attorney  General,  (Ed- 
ward Thurlow,  afterwards  lorn  Tfanrlow  and 
Lord  .  Chancellor) ;  J^^emiah  Dyson,  esq. ; 
Kese  Fuller,  esq. ;  The  risht  bon.  sir  Gilbert 
£lIiot,  hart.;  Sir  HemyHoghton,  hart.;  S%r 
Vfiiliam  Bafot,  bart;  The  righl'hon.  i&ns 


Stanly ;  Sir  Thomas  Clavering,  bart. ;  -  Ro- 
bert Henley  Ongley,  esq. ;  Thomas  De  Grey, 
esq.  ;  The  right  non.  lord  John  Cavendish; 
The  right  hon.  lord  Geoige  SackviUe  Germain ; 
The  hon.  John  Yorke ;  The  hon.  Charlas 
Marsham ;  The  Lord  Advocate  of  SootUnd; 
Doct6r  William  Burrell ;  John  Buller,  of  £xe« 
ter,  esq. ;  Su*  Roger  Newdigate,  bart. ;  Fre- 
derick montagu,  esq. 

This  report  is  said  to  have  been  prepared  by 
the  Attorney  General  and  Solicitor  General. 

Thus  it  appears  that  there  are  abundance  of 
precedents  of  punishment  by  the  House  of 
Commons  for  breach  ofprivilege,  and  aooonl- 
ingiy  lord  Hale  (See  1  Haigrave,  Juridical  Ar- 
ffuments  and  Collections,  p.  7.)  says,  ^<  surely 
3ie  right  of  criminal  punishment  of  breaches  of 
privilege  of  tbe  members  of  the  House  of  Com- 
mons by  long  and  abci^ut  usage  belongs  to  the 
House  of  Commons,  but  not  to  give  damages/' 

Precedents  should  not  by  any  means  be 
slighted.  On  the  contrary  in  the  law  of  Eag» 
land  they  are  contemplated  with  very  great 
respect,  or  as  Mr.  Justice  Blackstonc  (1  Comm. 
7 1.)  expresses  it,  "  the  decisions  of  oouits  ai« 
held  in  the  highest  regard ;"  and  this  chiefly  aa 
being  evidence  of  what  the  law  is ;  but  nartly 
also,  as  it  seems,  for  the  preservation  or  uu- 
forroity  and  prevention  of  uncertainty,  or,  ac- 
cording to  bis  phrase, "  to  keep  the  scale  of  jus- 
tice even  and  steady,  and  not  liable  to,  wavvr 
with  every  new  judges  opinion."  (1.  Comm. 
69.)  But  this  r^ard  and  reqtect  for  precedents 
is  not  unlimited,  for,  as  the  same  learned  com- 
mentator instructs  us,  (vol.  1.  p.  71.)  **  the  lair 
and  the  opinion  of  the  judge  are  not  alwaya 
convertibre  terms,  or  one  and  the  same  thing- $ 
since  it  sometimes  may  happen  that  the  yn^ge 
may  mistake  the  law.  *^  In  tnith,  as  bishop  Bur- 
net told  SB*  William  Jones  (See  voL  6.  p.  14ti 
•  of  this  Collection)  *<  a  precedent  against  reason 
may  signify  no  more  but  that  the  hke  injnstipe 
has  been  done  before."  Accordingly  the  excel- 
lent Chief  Justice  Vaughan  said  in  the  Case 
concerning  '<  Process  out  of  the  Courts  at 
Westmmster  into  Wales,"  (Vau^^b.  Rep.  419.) 
"  Precedents  are  useful  to  decide  questiona  s 
but  in  such  cases  as  depend  upon  fundamental 
princ^les  from  which  demonslrations  may  ba 
drawn,  milbons  of  precedents  are  to  no  purposed' 
See  too,  upon  the  invahdi^  of  tbe  longest  and 
most  unifocm  succession  of  precedents,  in  con- 
tradiction to  tbe  plain  unambiglious  words  of 
a  statute,  or  in  departure  from  them,  whether 
by  construction  or  otherwise,  the  powerful  ob« 
servations  of  Mr.  Erskine  at  the  Trial  of  John 
Home  Tooke,  (a.  d.  1794,  infra)^  whkh  ob« 
servations  were  recognised  and  reasserted  by  his 
lordship  in  the  House  of  Lords  on  the  7th  of  May 
in  tbe  present  year  1810  [See  Cobb.  Pkrl.De£. 
vol.  xvi-] 

That  zealous,  eloquent,  and  potent  friend  of 
estabtisbments,  Mr.  Buike,  has,  indeed,  in  hia 
anxiety  to  preserve  the  fabric  ot*  our  admirable 
constitution,  by  the  removal  of  whatever  ia 
likely  to  impur  or  indanger  its  foum|atioiM» 


«|iokeii  of  praoedents  with  Tery  little  rere-  | 
reiice«  After  introduciDg  to  the  contempt  of 
liii  hearers,  those  -who  **  are  proud  of  the  an- 
tiquity of  Uieir  House,  and  defend  their  er- 
im  as  if  they  were  defending  their  inherttanoe, 
ttfraid  of  derogating  firom  their  nobility,  and 
carefully  SFoimng  a  sort  of  blot  in  their  scut- 
i^eon^  which  they  think  would  degrade  them 
for  erer ;"  he  proceeds,  *'  It  was  thus  that 
the  unfortunate  Chules  the  first  defended  him- 
self on  the  praotioeof  the  Stuarts''  [I  conjec- 
ture he  meant  the  Stuart]  "who  went  before 
him,  and  of  all  the  Tudon.  His  partisans 
might  hare  gone  to  the  Plantagenets.  Thev 
might  hare  round  bad  examples  enough  both 
•broad  and  at  home,  that  coiud  have  srown  an 
iOuatrious  d«oent  But  there  is  a  time,  when 
Ineiiwill  not  suffer  bad  things,  because  their 
ancestors  hare  suffered  worse.  There  is  a  time 
when  the  hoary  head  of  inveterate  abuse  will 
neither  <hraw  reverence  nor  obtain  protection." 
•pecehin  the  House  of  Commons,  Fdi.  ilth 

irao. 

And  it  most  be  admitted  that  when  oonside- 
tation  is  had  of  the  liability  of  the  powerful  to 
confound  power  with  right  *  (a  topic  the  theonr 
•f  whieb  pervades  the  compositions  of  moral- 
iits  of  every  age,  and  of^  every  description, 
foeta,  oratorft,  philosophers ;  and  the  practice 
-«f  vHbich  is  proclaimea  in  almost  every  paee 
«f  history)  it  may  p<»haps  be  not  unreasoname 
to  entertain  the  opinion  that  precedents  of  acta 
of  power  exercised  by  individuals  or  bodies  of 
iMi,  possessing  or  supposed  to  possess  suffi- 
cient strength,  physical  or  moral,  to  enforce 
tjiettterciseof  such  acts  of  power,  are  not  of 
«^pal  validity  with  preoedents  .of  otfier  kinds, 
as  crHdenee  of  rig^t. '  This  opinion  will  derive 
Bliidi  stippoit  from  many  parts  of  this  GoHec- 
tiiin.  Seedie  early  State  Trials  as  ref«^rred  to 
kf  Fester  384,  the  great  Case  of  Inopositions 
in  this  Collection,  vol.  2,  p.  37,  and  Bir.  Har- 

eave^s  admirable  Introduction  to  that  Case ;  the 
istory  of  the  Proceedings  out  of  which  arose 
the  Petition  of  Rieht ;  and  the  History  of  the 
PfooeedingB  out  m  which  arose  the  Revolution 
ia  the  year  1688.  See  also  the  Case  of  Penn 
and  Mead,  vol.  6.  p.  921,  and  the  nottt  thereto; 
and  Chief  Justice  Vanghan's  aigoment  in 
Bnsheil'sCase,  yd.  6,  p.  999  of  this  Collection. 
See  too  the  paiticulars  of  lord  Loughborough's 
attenoft  at  the  Summer  Assizes  1789  to  ex- 
act a  fine  of  fire  hundred  pounds  imon  the 
eoaBty  of  EaKX,  for  defects  m  their  jau;  as  to 
which  attempt  the  difference  is  to  be  noted  be- 
tween fines  imposed  upon  counties  by  a  iudge, 
and  amercements  upon  counties  assessed  hv  a 
|ttryoftfae  body  of  the  County.  Thelawrebt- 
lAg  to  this  last  Case  has  been  very  profoundly 
investigated  by  Mr.  Hargrave,  and  it  is  to  be 
Iwped  that  he  will  make  public  the  result  of  his 
▼aiuable  lucubrations  on  the  subject. 

*  *'  Judges,"  says  lord  Hale,  (Jorisdietion  of 
I^ords  Hoitte  or  Pariiameat,  p.  93.)  **  oammoaiy 
chnse  rather  to  amplify,  if  it  may  be^  than  to 
abtidgftlhenr  otwn  jurisobtioD." 


T%e  Case  of  IVewynaiard  has  been  mveli 
noticed  in  the  late  discussions  concening  pa- 
Tilege  of  parliament.  It  is  giren  as  follows  by 
Mr.  Baron  Maseres  in  his  •<  Collection  of  Cases 
and  Records  conceniing  Privilege  of  Pulia- 
ment,"  p.  53. 

Trewynniard's  Case.  Easter,  36  and  37  Hen. 
8,  A.  p.  1544,  in  B.  R.  Vide  Dyer,  foL 
59,  b. 


"  In  the  King's-bendi  Ae  case  was 
One  William  Trewynniaid  was  imprisoned 
upon  a  writ  of  Exigent  that  issued  upon  a  Ca- 
pias ad  Satisfaciendum  at  the  Vut  of  one 
Skewis ;  and  he  being  thereupon  tdten  in  exe- 
cution, a  writ  of  the  privilege  of  parlinrient  is- 
sued to  Robert  Chamond,  at  that  time  sheriff 
of  the  county  of  Cornwall,  reciting  that  Tre- 
wynniaid was  a  bnrgeas  of  parhament,  and 
hkewise  reciting  the  custom  of  privilege  of  par- 
liament. The  aberiff  in  obedience  to  this  writ, 
during  the  last  searion  of  the  last  parliament 
held  in  the  35tfa  year  of  the  kmff  that  now  is, 
let  Trewynniard  go  at  large.  Hereupon  the 
executors  of  Skewis  bring  an  actiaB  of  d«bt 
against  the  said  Chamond;  and  they  demurred 
in  law  upon  this  matter. 

**  In  this  case  there  are  three  tilings  to  be 
considered: 

**  1st  Whether  the  privilege  of  paifi^ment 
bty  in  this  case  for  a  burgess  of  the  pariiameAt 
arrested  upon  a  writ  of  execution. 

«  2ndly.  Supposing  the  privfle^  lay  in  this 
case,  whmer  the  party,  upon  hu  bemg  en- 
hurged  in  conseauenee  of  it,  shall  by  su^  ea- 
largement  be  absolutely  discharged  from  aO 
execution  to  be  had  against  him  1^  tlie  other 
party  at  any  time  heremr,  or  only  dming  tlw 
time  of  peinament. 

"Srdly.  Whedier,  if  privilege  should  be  held 
not  to  lie  atall  in  this  case,  the  having  acted  in 
obedience  to  this  writ,  as  the  king's  wamat  to 
him  proceeding  from  the  parliament,  shall  not 
be  a  sufficient  excuse  for  the  sheriff's  condttd, 
and  dischaige  him  from  being  answerable  to  the 
plsinti^  for  the  debt. 

<*  With  respect  to  the  first  point,  it  seemeth 
that  privilese  is  to  be  allowed  in  this  case.  For 
the  proof  of  this  it  is  necessary  to  consider  the 
estate  of  pariiameat,  whidi  cohsistB  of  three 
parts,  namely,  die  king  as  the  chief  head,-  tiie 
lords  chief  and  principu  mendben  of  the  body, 
and  the  commons,  to  wit,  the  kniffhts,  citisens, 
and  burgesses,  as  the  inferior  members;  and  all 
together  constitute  the  body  <^the  pariliameiit 
It  is  also  proper  to  connder  the  elections  of 
these  members,  with  what  care  and  solemnity 
they  are  elected,  the  manner  of  performing 
which  Sections,  appears  in  the  statutes  made 
concerning  them.  And  when  they  are  chosen 
and  returned  to  paHiament,  it  is  understood  by 
all  men  they  are  tiie  wisest  and  most  discreet 
men  in  the  kingdom,  and  the  fi^st  ta  ddbate 
upon  the  good  m  the  commonwealth ;  and  ac- 
cordingly the  writ  of  summons  to  pariiament 
directs  that  they  be  chosen  *  de  giavioribus  ei 
*  tfacretiarihUsTiiiai*  &c.    And  aftsr  tbrjr 
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thus  returned,  tbeir  personal  attendance  in  the 
parliament  is  so  necessary  that  they  ought  not 
for  any  business  whatsoerer  to  be  absent,' and 
not  one  person  can  be  well  spared  because  he  is 
a  necessary  member ;  and  for  this  reason,  if  any 
member  dies  dunng  the  parliament,  a  new  one 
is  to  be  chosen  in  his  stoui,  to  the  end  that  the 
whole  number*  may  be  kept  up  undiminiished: 
And  from  hence  it  foUows  that  the  person  of 
erery  such  member  ought  to  be  pririleged  from 
being  arrested  at  the  suit  of  ai^  private  person 
during  the  time  that  he  is  busied  about  the  af- 
fabrs  of  the  Idog  and  kingdom.  And  Uiis  privi- 
lege has  always  been  granted  by  die  king  to  his' 
Commons  at  the  request  of  the  Speaker  of  the 
pariiament  the  first  day,  &c.  iTherefore  com- 
mon reason  tlireets  that,  inasmuch  as  the  long 
and  all  bis  Idncdom  have  an  interest  in  the  per- 
son of  each  €if  the  sdid  member^  the  private 
eonTenience  of  any  particular  man  ought  not  to 
be  regarded :   for  it  is  a  maxim  in  the  law, 

*  Quod  mi^is  dignum  trabit  ad  se  minus  dig- 

*  nnm  ;*  as  in  the  case  in  the  6th  year  of  £dw. 
4t  p.  11,  that  if  a  man  is  condemned  in  trespass 
or  redissciMi,  and  is  in  execution  for  the  ^e  to 
the  king,  if  he  is  outlawed  for  felony,  his  body 
shall  pot  be  imprisoned  at  the  suit  of  the  party, 
becmse  the  long  has  an  interest  in  his  body, 
upon  Wfaidi  aceoupt,  9cc.  It  may  therefore  be 
ooncinded  that  this  court  of  parliament  is  the 
higfieBt  of  all  courts,  and  has  more  privileges 
than  any  other  colirt  of  the  kinguoin^  for 
which  reason  it  seemeth  that  in  every  case, 
widiout  any  exception,  every  burgess  is  intitled 
to  privil^;e  when  the  arrest  is  only  at  the  suit  of 
a  subject;  and  the  present  case  is  stronger 
than  the  common  ones,  because  the  execution 
was  sued  during  the  time  of  parliament,  and  the 
plaintiff  had  his  election  whether  he  would  sue 
out  execution  against  his  body  or  against  his 
lands  and  goods.  And  further,  every  privilege 
is  founded  on  prescription ;  and  every  prescrip- 
tion that  promotes  tne  public  welfare  is  good, 
although  it  may  be  a  prejudice  to  some  pnvate 
person :  thiis,  in  the  time  of  £dw.  4%  a  prescrip- 
tion to  dig  in  another  man's  ground  adjoining 
to  the  sea,  in  order  to  erect  bulwarks  against  the 
idn^*s  enemies,  was  held  to  be  ^od. 

With  respect  to  the  3d  point,  it  seemeth 
that  the  party  is  not  discharged  from  execution 
for  ever,  but  only  for  a  certain  time :  for  it  is 
not  absurd  or  unreasonable  that  a  judgment 
should  be  at  one  time  executed,  and  at  another 
^ecutory ;  as  when  a  fine  is  levied  with  a  re- 
mainder over,  and  afler  the  death  of  the  toiant 
a  stranger  abates,  and  he  in  remainder  recovers 
by  scire  focias,  and  afterwards  the  recovery  is 
reversed  for  ever,  he  or  his  heir  shall  have  a 
new  scire  facias  notwithstanding  it  was  once 
executed ;  for  the  cause  will  then  cease :  and 
for  the  like  reason  the  person  of  a  man  may  be 
prirdeged  for  a  certain  time,  and  yet  he  may 
afterwards  be  put  in  prison ;  as  if  a  vulain  comes 
and  lives  in  antient  aeraesne  for  a  year,  his  lord 
cannot  afterwards  lay  hands  upon  bum;  the 
law  is  the  same  where  the  presence  of  the  king 
is  a«anctiKlry  to  him ;  and  yet  fi^meriy'the 
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lord  might  have  seized  upon  him  afterwards : 
by  the  same  reason,  &c.  And  there  is  a  differ- 
ance  to  be  made  where  the  body  of  a  man  that 
is  in  axecution  is  set  at  large  by  the  authority  of 
the  law,  and  where  it  is  done  without  authority 
by  the  sheriff's  own  will  and  boldness :  for  the 
law  wiO  save  all  rights ;  as  in  the  cases  of  vil- 
lains aboye-mentioned,  they  are  by  the  law  pri- 
vileged « pro  tempore  ;*  but  if  the  lord  himself  in- 
franchises  themhy  manumissdon  indeed  or  law 
for  an  hour,  this  mfranchisemcnt  is  good  for' 
ever,  *  favorum  libertatis.'  Also  the  kw  by  a 
particular  statute  directs  th^  *  cestuy  a  que  .use'* 
may  ^nter  and  make  a  feoffment,  and  thisshaU' 
bind  his  feoflees ;  yet  if  a  *  cestuy  a  que  in  use'' 
tail  makes  a  feoffment,  this  is  no  discontinuance. 
Also  the  law  directs  that,  if  a  bishop  presents  to* 
a  benefice  by  lapse  upon  default  of^the  right 
patron,  yet  ms  presentation,  which  is  madeoy 
authority  of  the  law,  shaU  not  preiudioe  the  right 
patitms.  For  these  reasons  in  tbe  present  case' 
this  enlargement  by  writ  is  only  a  privilege  o^ 
the  burgess  *  pro  tempore,'  and  not  a  discharge' 

*  in  perpetuum ;'  as  in  tbe  case  mentioned  above 
that  happened  in  6  Kdw.  4.  the  execution  of  the 
party  to  nave  the  body  in  prison  was  suspeuiled- 
'  pro  tempore*  until  tne  king  had  pardoned  him' 
the  felony,  but  aftei'wards  is  revi>  ed, '  prout  ad-* 

*  hidicatur  ibidem,'  by  which  it  seemeth,  8cc.  It 
therefore  follows  that  no  action  is  given  against 
th^  itheriff  for  the  escape,  unl^  in  respect  that 
the  principal  debtor  is  discharged,  there  being' 
no  reason  that  the  plaintiff  should  be  twice,  sa- 
tisfied for  the  same  debt,  for  which,  (Stc. 

And  as  to  the  thiixl  point,  it  seeii^cth  that  the 
sheriff  is  not  answerable :  For  if  no  de&ult,  or 
laches,  can  be  ascribed  to  the  sheriff,  there  can 
be  no  reason  to  charge  him  with  the  debt ;  and* 
there  seems  to  have  been  no  default  in  liim. 
For  the  office  of  sheriff  consists  chiefly  in  the. 
execution  and  serving  of  writs ^and  processes  of 
the  law  :  And  to  penomi  "these  he  is  the  im- 
mediate officer,  and  he  is  sworii '  that  be  witf. 
perform  them.  And  for  this  reason  he  is  bound' 
oy  his  office  and  oath  to  make  a  just  return* 
And  the  law  supposes  him  to  be  a  lay  persoiu 
and  not  to  have  Icnowled^  of  tbe  science  of 
the  law  ;  and  he  is  therefore  unable  to  argue  oir 
dispiite  whether  any  writ  that  he  receives  oomofl 
to  nim  with  or  without  sufficient  authority : 
and  upon  this  ground,  if  a  capias  comes  Us  bim 
without  any  original  writ,  and  he  serves  it,  he 
will  be  excused  for  so  doing  in  an  action  of 
false  unprisonment.  The  law  is  the  same  if . 
a  capias  or  an  exigent  comes  to  tbe  sherifl[ 
against  a  duke  or  an  earl,  against  whom  it 
does  notice.  And,  to  prove  tliat  the  sheriff  is 
not  bound  to  to  take  notice  of  the  law,  the  writ 

<  de  homine  replegiando'  directs  that  tiie  sberifT 
shall  make  deliverance  of  the  body,  unless  the 
man  was  taken  into  custody  by  the  special  coin- 
mandment  of  the  king  *  vel  capitalis  justificarii, 

<  vet  pro  morte  hominis,  vel  pro  forest^,  vel  pro 
«  aliquo  alio  recto  quare  secundQm  consuetudi- 

*  nem  Anglise  non  est  repleziabilis.'  ^''d  fur- 
ther by  the  statute  of  Marfiddge,  cap.  8,  the 
sheriff  shall  be  amerced  if  he  debvecs  a  prisoner' 
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i'or  redisscisin  without  special  procept  And 
also  the  statute  of  Westm.  2,  c,  11,  •  de  servi- 
«  entibus  et  baUivis,'  ordains  that,  if  any  .man 
is  condemned  in  arrearagfes  before  auditor  and 
committed  to  the  next  firaol,  the  sheriff  or  jpaoler 
shall  notdelirer  him  by  a  writ  *•  de  homme  re- 
*  plegiandQ,nec  alitor,*  without  the  consent  of 
his  master.  An(l  yet  if  the  paii^  sues  by  his 
friends  and  obtains  a  writ  of  .£x  parte  talis 
returnable  m  the  Exchequer,  he  may  let  him 
go  at  laise:  and,  notwithstanding  tbatheis 
once  discharged,  if  it  appears  upon  the  exami- 
nation of  his  accounts  tliat  lie  was  in  arrears 
and  duly  committed  to  prison,  he  shall  be  re- 
mandecTto  pnson  quousque,  &c.  And  let  us  sup- 
pose that  the  shenff  in  the  present  case  h^d  dis- 
obeyed this  writ ;  what  damage  must  he  not  hare 
suifered?  He  would  have  b^oiin  danser  of  per- 
jury, and  also  of  imprisonment  of  hisbodv,  and 
ransom  at  the  king's  will :  and  this  was  done  in 
this  same  parliament  against  Hill  and  Suckley 
die  sherifis  of  London,  who  were  committed  to 
the  Tower  fbr  thdr  contempt  because  they 
would  not  let  George  Ferris,who  was  arrested 
upon  an  execution,  go  at  large  when  the  Ser- 
jeant at  arms  came  to  demand  him,  though 
without  a  writ.  And  it  is  probable  this  prece-. 
dent  was  a  terror  to  Chamond,  and  made  him 
&arful  of  disobeying  the.  writ  of  parliament 
ifhich  is  the  highest  court  of  the  kingdom. 
And  it  appears  j^ainly  by  the  writ  that  tjiey 
were  clearly  of  opinion  in  Ae  parliament  that 
tiie  party  ought  to  hare  his  privilege  in 
this  case  ;  for  otherwise  the  writ  would  only 
ifKfe  been  an  Habeas  Corpus  cum  causa, 
which  writ  is  oftentimes  grafted  bdbre  the  jus- 
tices are  agreed  whether  privilege  lies  in  the 
case  Qr  no  ;  and  if  thev  find  that  privilege 
does  not  lie  in  the  case  oefore  them,  they  re- 
mand the  matter  with  a  procedendo  &c.  And 
therefore,  although  the  parliament  should  have 
acted  erroneoittly  ingrantin  gthe  writ,  yet  their 
act  cannot  be  revised  by  >my  other  court :  and 
therefore  there  is  no  default  in  the  sheriff. 

The  following  accounts  of  the  sentiments  of 
two  great  men  on  matters  connected  with!  this 
9ulg^  are  vecy  well  worth  preserving. 

Mr.  Erskwe's  Opinum  tf  the  Proceedings  ^ 
'    tke  Court  ^  King'^Beneh  in  Ireland,  ^ 
•     Attachment,  written  to  a  Gentleman  of  high 
M^wtatioH  at  the  Bar  in  DubUn.'^ 

SIR ;  Bath,  Jan.  IS,  1785. 

I  feeT  mysdf  very  much  honoured  by  your 
applicatibn.to  m6,  on  an  occasion  so  important 
fo  tlie  public  freedom;  and  I  only  lament,  that 
neither  my  a^  nor  experience  are  such  as  to 
^ve  my  opinion  any  authority  wkh  the  court, 
in  which  you  practise ;  but  wnerever  1  have  no 
doubt,  I  am  always  ready  to  say  what  I  thmk, 
and  you  are,  therefore,  very  wdcome  to  my 
most  public  sentiments,  if  any  use  can  be  made 
of  them. 


*  Published  in  the  Sloming  Chronicle  news- 
piyer.  1810. 


You  have  very  prc^riy  confined  your  ques- 
tions to  the  j^articuUur  ca^,  furnished  me  by  the 
affidavit  which  you  have  transmitted  to  me; 
and  my  answers  therefore  need  involve  in  them 
no  general  discussions  upon  the  principles  of 
civil  government,  which  m  the  mere  abstract 
are  not  often  useful,  nor  always  intelligibk. 
The  propositions,  to  i^hich  my  answers  ars 
meant  stnctly  to  apply  .are, 

Fu^  Whether  Uie  facts  char^  by  the  affi- 
davit, on  which  your  court  of  iCing's-brach  is 
proceedinjg  against  the  magistrates  of  Leitrim, 
are  sufficient  to  warrant  any  criminal  prosecu- 
tion for  a  misdemeanor  whatsoever? 

Secondly,  Whether,  supposing  them  suffi- 
cient to  warrant  a  prosecution  by  information 
or  indictment,  the  court  has  any  jurisdictiou 
to  proceed  by  attachment? 

As  you  are  poshed  in  point  of  time,  I  can 
venture  to  answer  both  these  questions  at  Bath, 
without  the  assistance  of  my  books,  because 
they  would  throw  no  light  upon  the  first  from 
its  singularity,  and  the  last  is  much  too  dear  lo 
require  any  irom  them. 

As  to  the  first — ^The  fSurts  charged  by  the  af- 
fidavit do  of  themselves  neither  establish  nor 
exclude  guilt  in  the  defendants.  In  one  stats 
of  society  such  proceedings  niight  be  highly 
criminal ;  and,  in  another,  truly  virtuous  aaJ 
legal.  '  ^  ' 

To  create  a  national  dd^^tion  amongst  a 
free  people,  already  governed  by  representa- 
tion, can  never  be,  under  all  circumstances,  a 
crime:  the  obiects  of  such  delegation,  aud  the 
purposes  of  tibose  who  seek  to  effect  it,  can 
alone  determine  the  quaUty  of  the  act,  and  th« 
guQt  or  innocence  of  the  actors. 

If  it  points  (no  matter  upon  what  necessity) 
to  superaede  or  to  controul  the  existing  govero- 
meot,  it  is  self  evident,  tihat  it  cannot  be  tole- 
rated by  its  laws.  It  may  be  a  glorious  revolu- 
tion, but  it  is  rebellion  against  &e  govemment 
which  it  changes. 

If,  on  the  other  hand,  it  extends  no  further 
than,  to  speak  with  certainty,  the  united  voice 
of  the  nation  to  its  representatives,  without  any 
derogation  of  their  legislative  authority  and 
discretion ;  it  «is  a  Ic^al  proceeding,  which 
ou^ht  not  indeed  to  be  ughtly  entertamed,  but 
which  many  national  conjunctures  may  render 
wise  and  necessary. 

The  Attorney  General  might,  undoubtedly^ 
convert  the  facts,  contained  in  the  affidavit,  in- 
to a  legal  charge  of  a  high  misdemeanor ;  which, 
when  propel^  put  into  the  form  of  an  informa- 
tion, tne  derendants  could  demur  to  :  but  he 
could  not  accomplish  this,  without  putting  upon 
the  record  averments  of  their  criminal  purposes 
and  mtentions ;  the  truth  of  wliseli  averments 
^  are  facts  which  he  must  establish  at  the  trial, 
or  fail  in  his  prosecution.  It  is  the  provmce  of 
thejur;^,  who  are  the  best  judges  of  ttie  state  of 
the  nation,  and  the  most  deeply  interested  in  the 
preservation  of  its  tranauilhty,  to  say,  by  their 
verdict,  whether  the  defendants  acted  from 
principles  of  public  spirit,  and  for  the  support 
of  good  govenuueot^  or  sought  seditionsly  u> 
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diittirb  it — ^The  one  or  the  other  of  these  ob- 
jects would  be  coUeoted  at  the  trial,  from  the 
oondttct  of  the  defendants  in  summoniiig  the 
meeting,  and  the  purposes  of  it  when  met. 

If  the  jury  saw  reason  from  the  evidence  to 
think  that  its  objects,  however  coloured  by  ex- 
pressions the  most  guarded  and  legal,  were  in 
effect,  and  intended  to  be,  subversive  of  ffovem- 
ment  and  mtler,  or  calculated  to  stir  UD  discon- 
tent, without  adequate  objecfs  to  vinucate  the 
active  attention  ot  the  public,  they  would  be 
bound  in  conscience  and  m  law  to  convict  them : 
but  if,  on  the  other  hand,  their  conduct  ap- 
peared to  be  vindicated  by  public  danger  or  ne- 
cxasity, 'directed  to  legal  objects  or^refonna- 
tion,  and  animated  by  a  laudable  zieal  for  the 
honour  and  prosperity  of  the  nation;  then  no 
departure  from  accustomed  forms  in  the  man- 
ner of  assembling ;  nor  any  incon-ect  expres- 
nions  in  the  description  of  their  object,  would 
bind,  or  even  justify,  a  jury  to  convict  them  as 
libellers  of  the  government,  or  disturbers  of  the 
peace. 

To  constitute  a  legal  charg^e  of  either  of  these 
offences,  the  crown  (as  I  before  obs^ed)  must 
aver  the  criminal  intention,  which  is  the  es- 
sence of  every  crime ;  and  these  averments 
must  be  either  proved  at  the  trial,  or,  if  to  be 
inferred,  prima  faciei  from  the  facts  themselves, 
may  be  rebutted  by  evidence  of  the  defendants 
innocent  purposes.  If  the  criminal  intent 
Charged  by  the  ilkformation  be  not  established 
to  the  satisfacdoti  of  the  jury,  the  information, 
which  charges  it,  is  not  true ;  and  they  are 
bound  to  say  so  by  a  verdict  of  acquittal.  I 
am  therefore  of  opinion  (in  answer  to  the  first 
question),  that  'the  defendants  are  liable  to  be 
prosecuted  by  information  ;  but  that  the  suc- 
cess of  such  prosecution  ought  to  depend  upon 
the  opinion  which  the  people  of  Ireund,  form- 
ing a  jury,  shall  entertain  of  their  intention  in 
summoning  the  meeting,  and  the  real  bonajide 
obieclsof  the  assembly  when  met. 

It  is  tmnecessary  to  enlarge  upon  these  prin- 
ciples, because  tiieir  notonety  has  no  doubt 
suggested  this  novel  attempt  to  proceed  by  at- 
ta^nent,  where  tiiey  have  no  place ;  and  I 
cannot  help  remarking,  that  the  praseoitor  (if 
his  pro6ecu|ion  be  founded  in  policy  or  iustice) 
has  acted  vnth  mat  indiscretion,  oy  skewing 
that  he  is  afraid  to  trust  the-  people  vnth  that 
decision  upon  it,  which  belongs  to  them  by  the 
constitution ;  and  which  they  are  more  lucely 
to  give  with  impartial  justice,  than  the  iudges 
whom  he  desires  to  decide  upon  it  at  the  ex- 
pence  of  their  oaths  and  of  the  law. 

This  is  a  strong  expression,  which  nerhaps, 
I  should  not  have  used  in  ansfvering  me  same 
case  in  the  ordinary  course  of  business ;  but 
writing'  to  you  asa  gentleman,  I  have  no  scruple 
in  sayuig,  thattfa«  judjgfes  of  the  court  of  King's- 
bencn  caniiot  entertam  a  jurisdiction  by  attach- 
ment over  Ihe  matter  contained  in  the  affidavit 
wiiicfa  ^ou  have  sent  me,  without  such  a  gross 
osmvation  and  abuse  of  power,  as  would  make 
me  tnink  it  my  duty,  were  I  a  member  of  the 
Iriali  parfinnent,  to  cattthemloaoooiilitfiirit 
by  impcachiBe&t.  . 


The  rights  of  the  superior  courts  to  proceed 
by  attachment,  and  the  limitations  imposed 
upon  that  right,  are  established  upon  principles 
tooplain  to  be  misunderstood. 

Every  court  must  have  power  to  enforce  its 
own  process,  and  to  vindicate  contempts  of  its 
authority;  otherwise  die  laws  would  be  de- 
spised, and  this  obvious  necessity  at  once  pro- 
ouces  and  limits  the  process  of,  attaclunent. 

Wherever  any  act  is  done  by  a  court  which 
the  subject  is  bound  to  o^y ,  obedience  nuy  be 
enforced,  and  disobedience  punished,  by  that 
summary  proceeding. — Upon  this  principle  at- 
tachments issue  against  officers  for  cotitempts 
in  not  obeying  the  process  of  courts  directed  to 
them,  as  the  ministerial  servants  Of  the  law  and 
the  parties  on  whom  such  process  is  served, 
may,  in  like*  manner,  be  attached  for  dis- 
obedience. 

Many  other  cases  ndght  be  put,  in  which  it 
is  a  legal  proceeding,  since  every  act  which  goes 
direc^y  to  frustrate  the  mandates  of  a  court  of 
justice,  is  a  contempt  of  its  authority.    But  I 
may,  venture  to  lay  down  this  distmct  and  abso- 
lute limitation  of  such  process,  viz.^That  it 
can  only  issue  in  cases  wnere  tiie  court,  which 
issues  It,  has  awarded  some  process— giren. 
some  judgment — made  some  legal  order— ^r- 
done  some  act,  which  the  party  against  whom 
it  issues,  or  others  on  whom  it  is  bmding,  have 
either  neglected  to  obey,  contumaciously  re- 
fused to  submit  to :  excited  others,  to  def^liy 
artifioe  or  force,  or  treated'  with  terms  of  con- 
tumely and  disrespect. 

But  no  crime  however  enormous,  even  open 
treason  and  rebdhon,  which  carries  with  them 
a  contempt  of  all  law,  and  the  authority  of  all 
courts,  can  possibly  be  considered  as  a  con- 
tempt of  any  particular  court,  so  as  to  be  pn- 
nidiable  by  attachment,  unless  the  act,  which 
is  the  object  of  that  pnnisfament,  be  in  direct 
violation  or  obstruction  of  something  previously 
done  by  the  court  which  issues  it,  and  which 
the  party  attached  was  bound,  by  some  ante- 
cedent proceeding  of  it,  to  make  the  rale  of 
his  conduct.  A  constructive  extension  of  con- 
tempt beyond  the  limits  of  this  plain  principle 
woiud  evidentiy  involve  every  misdemeanor, 
and  deprive  the  subject  of  the  trial  by  jury,  in 
all  cases  where  the  punishment  does  not  extend' 
to  touch  his  life. 

The  peculiar  excdience  of  the  English  go- 
vernment consists  in  the  right  of  being  judged 
by  the  country  in  every  cnmiiial  case,  aud  not 
by  fixed  magistrate^  apj^nted  by  the  crown. 
In  the  higher  order  of  crimes  the  people  alone 
can  accuse,  and  without  their  leave,  clistiuctly 
expressed  by  an  indictment  found  befbre  them, 
no  man  can  be  capitalfy  arraigned ;  and  in  all 
the  lesser  misdemeanors,  which  either  the  crown 
or  individuals  borrowii^^  its  aitthority,  may 
prosecute,  tlte  safety  of^iodttiduals  and  the 
puUic  freedom  absolutely  depend  upon  the  well 
Known  immemorial  right  of  every  defendant  to 
throw  himself  upon  hu  countiy  ror  deliverance 
by  the  g^eral  plea  of— Not  Gnihy.  By  tnat 
plea,  whidi^iD  no  siicb  Ctteeaabedemttired  ts 
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by  the  crown,  or  questioned  by  its  Judges,  the 
whole  charge  comes  Jl>efore  the  jury  on  the  ge- 
neral issue,  who  have  a  jurisdiction  co-exten- 
ttve  -.ntl.  the  accusation,  the  exercise  of  which, 


in  e?ery  instance^  the  authority  of  the  court  can 
neither  liuiit,  suj[>ei'sede,  cootroul,  or  punish. 

Wheuevin*  this  ceases  to  be  the  law  of  Eng- 
land, tlie  ^nglish  coustitution  is  at  an  end,  and 
its  period  in  Ireland  is  amved  already,  if  the 
court  of  Kiiig's-bench  can  convert  every  crime 
b^  construction^  into  a  contempt  of  its  autho- 
rity, in  order  to  punish  by  ayttacbment. 

By  this  proceeding  the  party  offended  is  the 
judge;  creates  the  offence  without  any  prevf- 
ous  promulgation ;  avoids  the  doubtful  and  te- 
dious ceremony  of  proof,  by  foroiog  the  de- 
fendant to  accuse  hunself :  and  inmcts  an  ar- 
bitrarv  punishment^  which,  Lf  not  submitted 
to  and  reverenced  by  the  naUon  as  law,  is  to  be 
the  parent  of  new  conti^pts,  to.  be.  punished 
Cke  the  former. 

As  I  live  in  Enslaqd,  I  leave  it  to  Uie  par-, 
liament  and  people  of  Ireland  to  consider  what 
b  their  duty,  if  such  authority  is  assumed  and 
exercised  by  their  judges ;  if  it  ever  happen, 
in  tliis  country,  I snaUgive  my  opinion. 

It  is  sufficient  for  me  to  have  given  you  my 
judgment  as  a  lawyer  upon  hSh  your  ques- 
tions ;  yet,  as  topics  of  policy  can  never  be  mis- 
placed when  magistrates  arc^  to  exercise  a  dis- 
cretionary authority,  I  cannot  help  concluding 
with  an  observation,  which  both  tue  crown*  and 
its  courts  would  do  weU  to.  attend  to  upon  every 
occasion. 

The  great  ol^jects  of  criminal .  jusdoe  are  .re- 
formatiouand  example;  but  neither , of  them 
are  to  be  produced  by  punishments  which  the 
laws  will  not  warrant :  on  the  contrary,  they 
convert  the  offender  into  a  suffering  patriot ; 
and  that  crim-j  which  would  have  been  abhor- 
red for  its  malignity,  and '  the  contagion  of 
which  ivoulil  have  been  extinguished  by  a  legal 
prosecution,  unites  an  injured  nation  under  uie 
banners  oi'  the  criminal,  to  protect  the  great 
rights  of  the  community,  which  in  his  person 
have  beien  endangerdl. 

These,  sir,  are  my  sentiments,  and  you  may 
make  what  use  of  them  you  please.  I  am  a 
zealous  friend  to  a  reform  of  the  representation 
of  the  people  in  the  parliaments  of  both  king- 
doms, and  a  sincti'e  admirer  of  that  spirit  and 
perseveraoce  which  in  these  days,  when  every 
miportant  consideration  is  swallowed  up  in 
luxury  and  corruption,  has  so  eminently  dis- 
tinguished the  people  of  your  country.  The 
intf^resiB  of  both  nations  are  in  my  opinion  the 
same ;  and  I  sincerely  hope  tha^  neither  ill-timed 
severity  on  the  part  of  government,  nor  preci- 

fitate  measures  on  the  part  of  the  people  of 
relaml  may  disturb  that  liarmony  between  the 
reinaiiiing  parts  of  the  empire,  which  ought  to 
be  held  more  sacred,  from  a  reflection  on  what 
has  been  lust,  T.  £bsune«    • 

In  1708, 3Xr.  Perry  addressed  to  the  hen. 
C.  J»  Fox  certain  (Queries;  «4  which  the  follfw- 
ing  account  is  e^^xiytfaKe^  fipw.  tiw  Mwi^^ 
Chronicle^  J8X0^ 


Qoimoii  as  to  the  Practice  cjtercued  h^  the  two 
HoukCM  of  FarUitmefit  of  comtmiug  Libel  into 
Contempt,  andpuntth^ng  «(  6y  their  own  Ordtr, 

We  have  staled  what  in  the  general  opinion 
IS  the  true  and  only  justificatiou  of  the  exercise 
of  the  right  ot  commitment  for  a  contempt 
arising  out  of  Ubel,  namely,  that  the  misde- 
meanor is  likely  to  have  such  an  ingfantaneous 
effect  as  an  obstruction,  or  of  such  a  violent 
charact<>r  in  point  of  force  as  to  make  it  dan- 
gerous to  wait  for  the  slow  remedy  of  the  law  ; 
and  therefore  the  necessity  of  the  case  warrants 
the  summary  proceeding.    But  where  the  or- 
dinaiy  tribunals  are  in  full  jurisdiction — and 
where  the  constructive  contempt  of  libel  is 
committed  out  of  doon  at  a  distance  from  the 
House  of  Parliament,  a  mere  animadversion  or 
censure  on  their  proceediogB,  accompanied  by 
no  outrage,  distrwuted  by  no  mQ4>  at  the  doora 
nor  placarded  within  the  prednct^the  misde- 
meanor, however  palpably  criminal,  ought  to 
be  left  to  the  Courts  of  Justice.      In  the  me- 
morable Delmte,  on.die  motion  of  Constantine 
Phipps,  afterwards  Lord  Mulgrave,  in  1771, 
for  taking  away  from  the  king's  Attorney  Ge- 
neral the  dangerous  power  of  filing  crjaiinal  in- 
formations ex-officio,  as  well  as  in  tlie  great 
debate  which  grew  out  of  it,  on  the  motion  of 
BIr.  Serjeant  Glynne,  the  opinion  of  all  the 
most  considerable  men  was,  that  though  the 
right  of  removing  obstruction  by  commitment 
must  be  maintained  for  their  own  security,  yet  it 
was  a  light  that  ought  only  to  be  used  in  extreme 
cases ;  when  exerted  in  ordinary  instances,  the 
public  mind  must  revolt  at  the  harshness  of  unne- 
cessarily depriving  the  subject  of  his  indubitable 
right  to  trial  bvTury.    This  was  heM  b^  Mr. 
Dunning,  Mr.  Wedderburne,  sir  Geoigebavile, 
Mr.  Burke,  &c.  &c. ;    and  indeed  it  has  been 
the  sentiment  of  every  constitutional  man.    It 
has  been  recently  recognized  in  the  courts. 
When  3Ir.  Stockdale  was  sent  by  the  House  of 
Comn)ous  to  trial  in  the  court  of  King's  Beoeb 
for  a  libel,  which  they  called  abreadiof  ori- 
vil^e,  the  counsel  for  the  Defendant  aJced 
why  the  House  had  not  punished  the  ddinqueiit 
themsdves  ?  Tothis  the  then  Attorney  General 
replied  in  theK  wnids— 

<'My  lieamed  Friend  says— Why  d<m't 
the  House  of  Commons  theniBelves  punish 
it  ?•— Is  that  an  aigument  to  be  used  m  the 
mouth  of  one  who  raoommends  clemency  ?— * 
<*  Does  he  recommend  diis  iron  hand  of  powfx 
"  commg  down  upon  a  man  of  this  sort ;  and 
«  not  temperately,  wisdiy^  judiciously,  bow  to 
**  the  common  law  of  tnia  country ;  and  say 
« let  him  be  dealt  with  accoirding  to  that  com' 
f<  moo  law  ?,  There  he  will  have  ascnipulously 
«  impartial  trial:  there  he  will  haveevery  ad- 
«( vantage  that  the  meanest  subject  is  entitled 
« to."  Trial  of  John  Stockdak,  p.  88. 

This  has  ever  been  reoommendsd  by  every 
considerate  luan  also,  because.it  is  well  ^'^^ 
that  this  boasted  privilege  can  on^  be  exercised 

without  contrfNil  against  their  own  membei*  ^ 
aminst  their4>wm  amstitnents.  Tha  mate  daa* 
gerous  case  ojf  a  contempt  by  libel  emma^ 


« 


S9)        SSATE  TRIALS,  Z2  Charus  U.  l  eSQ.-^PriviUge  of  PMrliameni.        [90 


bj  a  ftet  tbey  could  nolpiimsh  by  fiuiuu«ry 
coouniiiiienl.  Nay,  as  has  beeo  proTed,  they 
would  be  viihottt  remedy — if  their  order  waa 
opposed  by  die  spirit  of  a  court  of  justice ;  for 
if  th^  were  to  send  their  mace  for  a  jad^,  as 
tho  iloase  of  Lords  did  in  the  instance  of  judge 
BcH[dflT  in  1040,  would  ka  oome  when  they 
calfedP 

^  In  1798  we  accumulated  a  Tolume  of  mate- 
rials on  this  mat  constitutioDal' question. 

Among  otherB  we  submitted  tlie  foUowing* 
qneriea'on  the  case  to  Mt.  Fox,  whose  know- 
ledge of  the  law  and  usage  of  parliament  will 
be  admitted  by  all ;  and  when  his  high  notions 
on  this  subject  are  remembered,  his  opinion  will 
be  read  with  a  tively  interest : 

Query  1.  Though  the  House  of  Lords,  as 
weO  as  erery  court  of  justice,  have  the  power 
of  protecting  their  j^roceedings  from  unuiwful 
obatractton,  can  this  right  extend  to  the  com- 
mitment tor  the  misdemeanor  of  libel  ? 

9.  Das  the  House  of  Lords,  either  in  its 
jodicial  or  legislative  capacity,  any  power  of 
commitment  beyond  that  of  the  House  of  Com- 
mons, the  latter  never  committing  for  a  time 
certain,  nor  imposing  a  fine  P 
.  3.  Has  the  House  of  Lords,  in  iact,  any 
greater  {lower  over  contempt,  or  brefMsh  of 
privilege  in  tlie  exercise  of  its  judicial  functiims, 
than  in  its  legislatiye  capacity  ? 

4.  Does  not  the  princifde  of  your  bill,  by 
which  it  is  declared  that  in  matter  ^rf"  libel,  the 
whole  case  shall  be  kiX  to  the  jury,  who  shall 
pronounce  a  verdict  of  Guilty  or  Not  Guilty 
thereon,  extend  to  the  Houses  of  Parliament 
as  well  as  to  courts—so  as  to  do  away  aU  sum- 
mary proceeding  on  hbel,  under  the  construc- 
tioii  of  its  being  a  contempt  ? 

5.  Can  the  power  of  summary  commitment 
be  legally  exercised,  or  at  least  justly  and 
agreeably  to  precedent,  against  an  indindual, 
upon  the  mere  proof  of  his  beii^  the  proprietor 
of  a  newspaper,  but  without  any  proof  of  his 
knowledge  of  the  matter  oomplamed  of  P 

6.  Supposing  ifae  rifi^  of  commitment  to 
exist,  ca|i  the  House  o?  Lords  commit  an  in- 
dividual for  any  caufliip,  a^  for  hr^h  of  privi- 
lege, f<Nr  a  term  certain,  and  adjudge  bun  to 
pay  a  fine  P 

7.  What  mode  of  redress  would,  in  your 
opinion,  be  the  oonstitiitional  course  fiir  me  to 
nursue  in  this  ease  of  commitment  by  the 
House  of  LordSy  on  iSkm  oonstnictive  contempt 
efalibd? 

To  which  Mr.  Fox  sent  the  following  Answer: 

<^  Dear  Sir, 

^  I  should  be  SKtrsiBiely  giad  to  be  in  aiiy 
waysenaocaUeloyau  upon  the  peaeat  ooea- 
sM,  fiat  1  cannot  think  my  opinion  on  a  ease 
of  this  sort,  as  of  any  valae  in  comparison  with 
Ihai  ef  profeaskmal  mes ;  espeontty  as  redress, 
if  my*  SMWt  be  had  in  oourts  ef  hwr ;  for,  I 
pirw— Ml  you  cannot  think  that  in  the  piaeont 
tliileof  ttaiBfi  these  is  anjchenee,  even  the 
s«ialleit»  of  fither  House  of  PteUamant  Urtn- 
ing  10  »y  ftiBg  thatean  beeA0id  ott  ihenb- 


ject.  However,  I  wiO  endeavour  to  answer 
your  Queries — 

**  1.  Thece  can  be  no  right  of  oommittiflg 
but  for  contempt,  but  an  act  whidi  comes  pro- 
perly under  the  description  of  a  contempt  is 
not  the  less  a  contempt  for  being  ^so  a  mis«> 
demeanor.  Indeed  it  is  difficult  to  conceive  e 
contempt  which  would  not  be  a  misdemeanor. 

"  2.  I  do  not  think  the  House  of  Lords  in 
any  capacity  has  fKiwers  of  commitment  ber 
yond  the  House  qf  Commons ;  but,  1  believe^ 
such  powers  of  commitment  have  been  exer* 
dsed  by  it,  and  I  fear  without  the  reproof  which 
such  exerdse  ought  to  have  drawn^  from  the 
House  of  Commons. 

'*  3. 1  should  think  the  House  of  Lords  ha^ 
no  more  power  in  its  judicial  than  in  its  legisla- 
tive character,  in  respect  to  b.  caches  of  privi- 
lege and  contempts,  if  in  truth  it  can  be  pro^r 
perly  said  to  have  two  distinct  characters,  which 
I  doubt. 

'*  4.  My  libel  biU  has  nothing  to  do  with  the 
jurisdiction  of  the  Houses  of  Parliament.  Ita 
principle,  however  may  be  urged  as  an  argo* 
mentto  ioduoe  a  court  to  be  cautious  of  judg* 
ing  libel  without  the  assistance  of  a  jury,  ex* 
cept  in  cases  of  great  urgency. 

"  5.  I  should  think  the  questi^  of  a  pro* 
prietor  of  a  newspaper  being  criminally  res- 
ponsible for  its  contents,  a  very  doubtful  one, 
and  indeed  I  should  strongly  incline  to  the  ne* 
gative;  if  the  point  had  not,  as  I  conceive^ 
been  often  determined  and  acquiesced  in. 

^^  6.  I  believe  the  right  of  the  House  of 
Lords  to  fine,  stands  solely  upon  practice,  and  I 
have  little  doubt  of  its  beuig  an  usurpation  ;  as 
to  its  right  for  committing  for  a  term,  1  have 
given  my  opinion  in  my  answer  to  Query  2. 

*'  7.  The  proper  channel  for  redress  wunst 
the  House  of  Lords,  is  a  petition  to  the  fiouie 
of  Commons ;  but  that  in  the  present  stale  of 
things  cannot  be  thought  of.  nhether  or  nek 
there  can  be  a  civil  action  against  the  gasiler  for 
false  imprisonment,  is  a  question  f^  profefe- 
sional  lawyers ;  and  upon  this  a  good  deal  of 
the  old  dispute  on  the  case  of  Ashby  and  White 
would  come  in  pby  ;  with  this  materigl  diffe* 
renoe,  that  the  qljection,  which  was  urged  in 
that  case  to  the  possifiilitv  of  the  House  ef 
Lords,  in  case  of  appeal,  eeoominig  judge  of 
the  privilege  of  the  Commons,  woiud  lie  here 
as  strongly  (tbctigh  in  e  di^Bereat  view)  to  the 
House  of  Lwrds  becoming  by  appeal  judge  of 

their  own  act. 
«« I  have  now  fmswered  your  Queries  as  well 

aslcan.  The  conduct  ot  the  House  of  tioinds 
seems  te  have  been  very  harsh,  especially  ee 
the  paragraph  in  question,  1  underalaad  (tor  I 
bavenotseenit)tebeefthfit  sort  60m  wluch 
yeurpiqieriBofaUelhen  the  most  free.  B«l 
harsh  as  it  ia,  I,  do  net  kncnr  that  it  is  eootarjr 
to  preeedeat,  «r  etherwiseiliegnl,  then  with  le- 
speetlD  the  tetw  and  the  fine,  end  I  do  not 
know  that  my  opinion  upon  these  heads  is  that 
of  any  ether  penon,muah  lass  the  geoeiet  <me. 
Bfery  cpartappears  to  me  to  hare  ^laerpei 
powwiii  mm  ef  cobMdi*  bayead  the  ••• 


eesait^  of  the  case,  and  the  House  of  Lorda 
more  than  any  other,  poaaibly,  because  there  is 
no  appeal  from  it,  except  to  parliameot,  of  whidi 
they  make  a  part.  By  the  way  it  is  observable, 
that  the  House  of  Coiamons,  which  of  alloouTti 
has  been  the  roost  moderate  in  exercise  of  power 
of  this  sort,  is  the  court  whose  power  and  right 
faasoftenest  been  called  in  question.  Mr.  £r- 
skine's  whole  letter  seems  to  relate  more  to 
ordinary  courts  of  justice  than  to  the  Houses 
«f  Parhament ;  but  even  in  the  case  of  such 
courts,  if  a  man  were  to  write  contumaciously 
of  the  manner  in  wbich  a  judge  gave  judg- 
ment, I  suspect  he  woidd  certainly  be  attached 
lor  a  contempt ;  though  this  case  is  not  men- 
tioned by  Mr.  Erskine,  nor  does  it  come, 
perhaps,  strictly  within  the  line  of  his  argu- 
ment. Now  if  this  be  so,  it  is  cleariy  a  con- 
tempt of  the  House  of  Lords  to  animadvert 
Gontumacionsty  on  the  speeches  of  its  mem- 
bers, and  perhaps  more  cfearly  than  in  the  other 
case,  masmucb  as  to  print  the  speeches  at  aU  is 
a  breach  of  Privilege.  In  compliance  with 
your  wishes,  I  have  given  you  my  opinion  at 
large,  which,  however,  I  consider  ot  very  lit- 
tle vai.ie,  and  indectl  all  the  questions  of  par- 
ticular and  detaileJ  usurpations  and  abuses  ap- 
pear to  me  to  become  of  little  moment,  at  a 
tmie  when  the  whole  constitution  is  in  such  a 
deplorable  >tite.  The  proceedings  againstyou, 
I  suspect  to  be  only  a  iM^nning  of  a  persecu- 
tion against  the  liberty  of  the  press  in  general, 
and  a  part  of  that  system  of  terror  which  our 
rulers  are  so  fond  or  C.  J.  Fox." 

For  more  respecting  this  matter,  see  die 
Caa&«  of  Bamardiston  and  Soame,  an/e,  vol.  6, 
1163 ;  of  Shiriey  and  Fagg,  ante,  vol.  6,  p. 
1191,  and  the  other  cases  were  mentioned. 
•  In  the  I^rds*  Journal,  under  date  March  23, 
p.  1680,  it  appears  that  a  Committee  of  Privi- 
teges  renortfd  their  opinion  that  the  Privilege 
of  the  House  extended  to  exempt  a  peer's  ser- 
vant being  a  householder  from  service  of  pa- 
rochial offices,  but  the  House  (hd  not  agree 
with  the  Committee. 

This  Case  may  be  found  to  be  not  immaterial 
in  the  consideration  of  Privilege  of  Parliament, 
and  of  the  oonusability  elsewhere  of  ques- 
tions respectmg  such  alleged  Privilege. 

Mem.  In  archbishop  Seeker's  Report, 
(inserted  in  Cobb.  Pari.  Hist)  of  thedebate  In 
dm  House  of  Lords,  May  95, 1749,  upon  the 
aeoQud  reaihogof  the  biO  for  hidemnifying  per- 
aoQB  who  should  make  disooveries  oonceming 
Ibe  eari  of  CMbrd's  conduct,  it  is  related  that 
lord  Hardwicke,  chancellor,  mentioned  the  M- 
kwinjirCase,  which  I  do  not  recollect  to  have 
aeeu  in  print : 

^  In  Chancery;  in  the  Case  of  Stehevei^ 
and  Psol,  a  man  puMiriied  an  advertbment 
that  he  would  give  lOOJL  to  any  man  diatconM 
eive  evidence  in  relatioD  to  such  amairiage. 
The  other  side  moved  die  oomrt  upon  this  as 

*  As  to  the 
Mr.  Ua^^ve*s 


of  Mr. 
in  the 


a  oootempt  of  the  oonrt ;  the  gentleman  who 
advertisea  watf  eommitted,  and  sB  Westminster- 
hall  vrere  satisfied  that  this  vras  right." 

Proceedings  in  tub  House  of  Comiioms  con- 

CEfUONG  FlOYDE.* 

[From  Ue  Oxf&nd  Dete/st.]  ^ 
Monday,  April  30, 1691. 

Hiere  is  delivered  into  the  House,  a  Fiqwr 
or  Note  of  the  said  scandalous  Speeches,  used 
against  the  Palsgrave,  and  the  laov  BUzabetfa ; 
in  which  it  is  set  down,  that  one  Edward  Floid, 
a  gentleman  and  prisoner  in  the  Fleet,  taUdsg 
wim  Dr.  Pennington  concerning  the  loss  of 
Prague,  did  say,  m  a  scomfnl  and  midicious 
manner,  '  That  Goodman  and  Goodwife  Pals- 
'  ^ve  were  now  turned  out  of  docm ;'  or  to 
that  purpose ;  with  other  diseraceliil  speeches, 
as  tmU  hcy^the  said  Ploid,  had  as  much  right  to 
the  kingdom  of  Bohemia,  as  the  IHdsffrave  had. 

This  is  testified  by  one  Willis  to  be  spoken 
by  the  said  Edwanf  Floid,  a  Papist. 

Sir  Edwin' Sandtft  saith.  That  we  wifl  not 
meddle  with  the  words  that  were  spoken  of  the 
Palsgrave's  right  to  the  kingdom  of  Bohemia ; 
but  only  with  the  scandalous  speeches  and  dis- 
gracefm  words  used  by  Floid  against  the  per* 
son  of  the  Palsgrave  and  hur  lady. 

Edward  Floid  examined,  deni^.  That  he 
ever  had  any  meech  with  any  ^  the  parties 
who  are  allei&ecl  as  witnesses  against  him,  viz. 
one  Willet,  Coaie,  or  Dr.  Pennington,  con- 
cerning the  Palsgrave  or  his  lady ;  and  saidi, 
That  mere  was  one  Williams  and  a  woman 
present  at  the  time,  when  Dr.  Pemungton  saith 
diis  ezaminant  should  speak  diooe  dngraoeful 
words. 

May  1. 

Dr.  PennimgUm^  a  doctor  of  ^ysic,  exa- 
mmed  saith,  Tliat  he  and  Mr.  Edward  Floid 
having  a  conference  in  his  chamber,  the  said 
Floid  toM  this  examinant,  that  he  heard  that 
Prague  was  taken  by  the  emperor,  and  that 
Goodman  Palsgrave  had  taken  lus  heeb,  and 


*  Among  the  Harieian  manuscripts,  there  is 
a  collection  of  the  proceeding  in  tha  remarka- 
ble case,  bv  sir  Haibottle  Gnmston.  The  MS- 
appears  to  nave  belonged  to  Robert  Hariey,  af> 
terwards  Lord  Treasurer  and  earl  ef  Oxfnd; 
who,  in  die  first  page,  has  written  his  oasore 
of  these  proceedings,'  as  ibUows. 

AtthettmeftbeTitle: 

*  The  fbDowing  oQlleetioD  is  an  tBBtaaee'how 

'  fiv  a  aeal  against  l^ipenr  and  for  enehiaaGh 
'  of  the  royal  fiunily,  wnidi  was  supposed  to 
*  be  neglected  by  king  James,  and  consequent- 
'  ly  in  <^pposiliQn  to  him,  will  oanry  people 
'  affaiMteoBBmoB  jiuliDeaiid  huMBity. 
My  14, 170S.  «  R.  H.' 

At  die  bottom: 
« For  the  howmr  of  EiiglirimiCB  and  indeed 
of  hmiWBnati»a,itwcrete  be  hoped,  thew 
dehatai  were  as*  truly  tyoen,  there  bcnv  so 
Bsaay  isolianB  emtraiy  to  the.  laas  oi  tbe 
lMd,tbela«aarFHliinMiit,aBd  public  joi- 


93]        STATE  TRIALS^  33  eHABtss  Ii«  l680.— Apjfilefe  ^  ParlmmmU.        [94 

grare.to  be  king  of  Bohemia.  And  this  eiaw 
mioantsaith,  be  to)d  the  Warden  of  the  Fleet 
of  theae  words,  and  also  of  the  apeedies  th«t 
^ere  spokan  to  th*.  Penninffton  by  Floid :  the 
time  when  he  told  the  Wacdea  of  it  was  (as  h^ 
remembereth)  about  the  13th  of  January  last. 

May  1.  p.  m.  Sir  Arthur  Ingrcm .  saith. 
That  the  committee  appointed  to  search  Fbid'a 
trunks  and  pockets,  found  in  his  pockets  beads 
to  pray  on ;  and  they  hare  found  dirers  popish 
books  and  beads  in  his  trunk,  and  other  popish 
books  hidden  in  his  bed : — That  Broughton,  a 
prisoner  in  the  Fleet,  saith,  that  Dr.  Penning- 
ton did  tell  him,  since  Christmas,  that  Floid 
had  spoken  the  said  diuniu^ful  words  of  the 
P&Jsfl|Ta?e: — That  Mrs.  Broughton  said,  that 
she  neard  Floid  speak  of  the  Pals^mve,  but 
doth  not  remember  what  he  said,  because  she 
was  then  looking  out  of  the  window  to  see 
some  play  at  bowls :  That  one  HanUman,  a 
poor  man  that  was  wont  to  help  Floid,  miJce 
nis  bed  and  do  him  such  like  serrice.  did  hear 
Floid  laugh  heartily,  when  one  called  Fiyer 
told  him,  that  Prague  was  taken  by  the  em- 
peror's forces;  and  that  then  Floid  said  t^ 
Fryer,  What  will  the  lad  do  now  P  now  Besa 
must  come  home  again  to  her  lather.  And 
that  the  said  Hardiman  said,  he  also  heard  the 
said  Floid  speak  those  disgraceful  wnrds  of 
Goodman  Pajsgrave  and  6o<My  Pa]sgrave,wheii 
the  said  Fryen  was  with  him. 

Ed.  Fioui^  beuig  on  his  knee  at  the  bar  eza» 
mined,  and  charged  with  all  the  proo6  before- 
mentioned,  saith.  That  he  knoweth  not  Har- 
din^an  by  his  name ;  and  saith,  that  no  man 
ever  used  to  make  his  bed  in  the  Fleet,  but  only 
a  poor  woman.  He  saith  also,  that  there  is 
one  Dr.  Fryer  that  useth  sometimes  to  oome  to 
him,  but  d^eth  all  the  words  wherewith  he  i* 
charged. 

Mr.  Hackwell  saith.  That  Leilice  Harria 
saith,  that  ahe  did  hear  Fkid  vpeak  thoae 
wonb  i^ithin  this  half  year,  tiz.  Goodman 
Palsgrave  and  Goodv  PalsgraTe;  but  saith, 
that  she  did  never  tell  the  wuden  of  the  Fleet 
ofit. 

Sur  R(^feri  PMllipi  saith,  there  are  in  this 
businiess  three  things  to  be  considered ;  1.  The 
offence;  3.  The  [letBons  offended;  3.  The 
punishment  to  be  inflictad  00  the  oiender. 
rof  the  first  Uiat  Floid  hath  spcrfun  derogatory 
words  of  the  king's  chQdren,  in  d^iding 
them  by  the  name  of  Groodman  and  Goody 
Palsgrave:  For  the  second,  that  we  should 
remeinber  and  consider  in  our  sentence^ 
that  the  persoosy  whom  he  thus  derovated 
and  vilified,  are  the  hopeful  children  of  omr 
prince ;  a  lady  hanlly  to  be  equalled,  not  to  be 
excelled:  The  third  oonaideratioo  is  the  punish- 
ment ;  wherdn  he  would  have  ua  not  to  foiget 
that  &e  party  to  be  punished  is  a  constant 
knave  (for  so  ne  hadi  Deen  known' to  be  bj 
many  members  of  this  House  this  many  years) 
and  a  constant  and  mahcious  papjst:  That^ 
since  his  offence  hath  been  without  limitation, 
his  punishment  might  Ukewise  be  without  pro«. 
pwtiOQ  :^^T1ial  he  wonld  hare  him  lide^  wida 


was  nm  Awi^,  and  that  Goody  Balagrave  was 
taken  prisoner ; .  and,  this  ezaBunant  wishing 
that  himself  and  all  other  able  men  were 
hound  to  go  thither,  and  not  to  return  till  they 
bad  redeemed  her,  the  .said  Floid  said,  this 
examinant  was  a  fooL'  He  saith,  that  these 
words  were  ^oken  in  the  hearing  of  Mrs. 
Broughton,  an  attorney's  wife  of  this  town. 
He  saith,  that  when  these  words  were  spoken, 
Mr.  Fknd  and  this  examinant  were  good 
Ariends,  and  that  he  went  at  that  time  to  Field's 
chamber^  as* one  prisoner  to  visit  another: 
That  he  told  the  Warden  of  the  Fleet  of  these 
words  the  next  day  in  his  dining  chamber,  in 
the  presence  of  Mr.  Pinchbeck  and  Mr.  Wil- 
lett ;  and  that  six  days  after  the  Warden  came 
to  this  examinant's  l>ed-side,  and  desired  him 
to  tc41  him  all  the  speeches  that  were  spoken 
by  the  said  Floid  concerning  the  Pakigrave. 
He  saiih,  that  Floid  spake  these  words  with  a 
joyful  countenance. 

The  Warden  uf  the- Fleets  examined,  saith. 
That  be  first  moved  Dr.  P^inington  to  know 
the  truth  of  these  speeches  used  by  Floid,  hav- 
ing understood  ofit  froin  a  servant  of  his ;  and 
that  Dr.  Pennington  did  never  acquaint  this 
examinant  with  the  said  speeches  of  Floid,  till 
he  had  first  moved  him  ot  it :  That  his  servant 
l^ettice  Harris,  his  niece,  was  the  first  that  ever 
told  hiih  ofit,  and  that  Dr.  Pennington  did  tell 
this  examinant,  he  had  written  a  letter  of  this 
business. 

Dr.  Ptnuington  examined,  saith,  That  he 
did  borrow  a  Chronide  of  the  Warden  of  the 
Fleet,  to  see  whether  Volti^er  vras  a  Saxon  or 
a  Britjah  long ;  which  he  desired  to  know,  be- 
cause of  a  <»iiference  held  between  Floid  and 
l(im :  and  that  he,  this  examinant,  did  then 
write  to  Floid  of  his  error  in  that  discourse, 
and  that,  at  the  time  when  he  borrowed  tbe 
Chronicle,  he  acquainted  the  lyarden  of  the 
Fleet  with  the  speeches  made  by  the  said 
Fkiid. 

6nr  Edmsrd  Cooke  saith,  That  he  bath 
known  tius  Floid  long ;  and  that  he  is  a  per- 
nicious Papist,  and  a  barrister,  but  a  wicked 
felloif . 

Mr.T^OfflOf  Creve  saith.  That,  if  we  are  care- 
ful to  punish  such  as  speak  scandalous  speeches 
of  foreign  princes,  theii  ought  we  much  more 
lo  be  severe  to  those  who  s^ak  oontemptuous 
words  of  our  own  princes. 

Dr.  Willis  examined,  saith.  That  Dr.  Pen- 
mngton  tM  diis  examinant  of  thoae  speeches 
of  rknd's,  and  then  tokl  this  examinant  also, 
that  he  had  told  the  Wartlenvf  the  Fleet  of 
the  same  words^  and  that  one  Francis  Allured 
and  one  Jo.  Broughton  and  his  wife  can  say 
much  of  Fk)id'8  reioicing  at  the  ill  fortune  of 
the  Pafagrave  and  his  lady ;  and  that  ene 
Handman  will  testify,  that  Floid  hath  been 
veryinerry,  and  drinluno^  of  healths,  whenever 
any  iD  news  hath  come  irom  Prague. 

Mr.  CoaUf  bachelor  of  divinity,  e!xamined, 
aaith.  That  Floid  .told  this  examinant,  that 
himself,  or  any  nobleman  of  England  had  as 
woch  nght  to  be  tiog  of  Wales,  as  ihe  Pals- 


his  ikce  to  a  bone's  UMy  from  Westminster  to 
tbeTnwer,  with  a  paper  in  his  hat,  wherein 
shoaUi  be  written,  *<  A  Popidi  Wretch  that  hath 
^  roaliciousl J  scandalizea  his  majesty's  cfail- 
**  dren ;"  and  that  at  the  Tower  be  stioald  be 
lodged  in  little  ease,  with  as  much  pain  as  he 
shul  be  able  to  emlnre,  without  loss  or  danger 
of  his  Kfe. 

SiF  Tko.  Rome  moreth,  that,  since  be  was 
eonmiitted  to  the  Fleet  by  the  Lords  of  the 
Codneil,  he  wmdd  have  us  send  to  the  Lords, 
and  confer  with  them  tonching  die  punishment 
of  him. 

.Sir  Dudley  Digt  would  have  ns  first  to  ae- 
onaint  the  liords  with  this  business,  and  make 
tttem  sharers  in  the  honour  of  puni^nng  so  vile 
and  nndutifal  a  subject. 

Hit  George  Maoretaiih^  that  on  extraordinary 
causes  we  may  enbrgpeiind  make  precedents ; 
but  desiretb,  mat,  by  extending  our  power  in 
this,  we  take  heed  tliat  we  do  notprgodice  that 
of  the  Lords.  HewOcdd  have  l^oid  whipped 
Horn  hence  ta  the  phce  whence  he  came,  and 
would  have  him  so  left  to  the  Lords  for  ftirther 
punishment. 

Mr.  Hatenscro/t  would  have  him  fined 
1,000/.  and  so  his  coiponl  punishment  to  be 
ffpsrcd. 

Sir  Fmncis  SeymetH^  would  hare  us  punish 
ium  as  fiu*  as  the  power  of  our  House  will  ex- 
tend ;  for  he  would  have  us  now;  if  we  would 
at  any  time,  stand  on  the  pnvilese  and  power 
of- our  House.  He  would  have  nim  go  fivm 
haice  to  the  Tower  at  a  cart's  tail,  with  lus 
doublet  offy  his  beads  about  his  neck,  and 
that  he  shotdd  hare  so  many  lashes  as  be  hath 
fteaos. 

Mr.  Salter  would  have  him  ride  on  a  horse 
(with  his  fiice  to  the  bone's  tidl)  to  die  Tower, 
and  be  whipt,  and  there  put  in  little  eose. 

Sb-  Edmrd  Giles  would  have  him  stand  in 
the  piUoiy  here  at  Westminster,  two  or  three 
hours,  then  to  be  here  whiot  with  as  many 
kshes  as  he  hath  beads,  ana  to  be  so  likewise 
whipt  at  the  court  gate,  and  at  the  Temple, 
and  would  have  him  recommitted  to  theFleet,  for 
he  would  not  wish  any  man  to  come  into  a  wotse 
|inson. 

Sir  Thomas  Fosthamus  Hobbj/  moveth,  that 
ynfe  sh(tdd  recommit  him  to  the  Fleet,  there  to 
be  kept  in  strait  prison ;  and  that  we  would 
Mtuethe  papers  before  we  proceed  to  censure 

Sir  Fi'aneh  Darcy  would  have  a  hole  burnt 
throfush  histoiSgUe,  since  that  was  the  member 
lliat  oronded. 

Sir  Jeremy  Horsey  woidd  have  his  tOn^pM 
ifit  or  out  out)  but,  bc^bre  we  do  censure  him, 
lie  would  have  us  to  peruse  die  papers,  for  diey 
ikivrdiiKover  more  matter  against  him. 

WBt  Ed,  Cecil  saith,  that  we  shoutd  make  a 
dUfienenc?  between  die  scandalizing  of  a  prince, 
tixA  die  ocandaHring  of  a  subject.  He  would 
■ot  have  us  ytt  to  peruse  the  papers,  nor  mix 
liia'pannibmMt  of  his  office  against  those 
ftiaMB  nidi  vitiataoeverfimit  may  be  m  those 
pM«.   Ueiroiililnnrhiifl  burnt  hi  difelbre- 
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headwidia  ToraD,  abole  burnt  abo  in  his 
tongue,  and  agreeth  with  sfa*  Kobert  Philips 
and  sir  Frauds  Seymour  fbr  the  rest  of  his  pn- 
nisbment. 

Sir  George  Goring  would  have  his  nose, 
ears,  and  tongue  cut  oflT,  to  be  wUpt  at  as 
many  stages  as  he  hath  bead8,and  to  ride  to  every 
sture  wiui  his  Ace  to  the  horse's  tail,  and  the 
taiTin  his  hand,  and  at  eveiy  stage  to  swallow 
a  bead ;  and  thus  to  be  whipt  to  the  Tower,  and 
thereto  be  banged. 

Sir  Jo,  Jephum  saidi,  be  would  hate  moved, 
that  a  committee  might  be  apponitad  to  consider 
of  the  heaviolt  punishments  that  have  been 
spoken  of;  but,  because  he  perceivedi  the 
House  is  inclined  to  mercy,  he  would  have  him 
whipt  more  than  twice  as  fiu-  as  diose  who  of- 
fended against  the  ambassador,  and  that  can  be 
no  less  than  to  the  Tower ;  and  would  have 
him  have  a  paper  written  in  bis  bat,  dedario^ 
his  offence. 

Mr.  Jo.  Finch  saith,  that,  sfaice  we  have  no 
testimony  on  oath  against  him,  bewotddnot 
have  us  put  any  corporal  punishment  on  him, 
but  aB  the  ignomroious  punisfament  that  may  be. 

Sir  John  Strangewayes  saith,  diat  there  was 
never  a  precedent  made,  but  there  was  a  reason 
for  it,  imd  he  hopeth  no  man  doubtetb,  that  is 
a  suffident  reason  for  us  to  create  a  precedent ; 
and  therefinre  would  have  him  whipt  and  burnt 
throufi^h  the  tongue^  and  the  other  punishments 
as  before. 

So*  Jo.  Walters  satth,  that  cmdty  bekmgedi 
to  our  adversaries,  and  therefore  he  would  not 
have  us  punish  him  with  burning  in  the  tongue ; 
but  would  have  all  his  lands  and  goods  given  to 
the  Palsgrave,  for  to  help  to  r^ise  a  force  to  re- 
cover the  Palatinate;  and  that  Fldd  should  be 
.whipt  for  lauching  at  the  loss  of  Prague,  there- 
by to  make  him  shed  tears :  That  he  should 
endure  all  the  ignommy  of  pillonr  or  odier- 
wise  for  his  scandalizing  of  so  noble  princes. 

Mr.  Afford  would  not  have  him  wfaint,  be- 
cause  he  hath  land  to  pay  a  fine :  That  ne  wiU 
go  as  fkr  for  the  punishment  of  him  as  any  pre- 
cedents will  warrant,  but  no  furdier.  He 
agreeth  with  sir  Jo.  WaHers  in  all  poinia  of  hiA 
censure,  saving  whipping. 

Sir  Edwin  Sandys  saith,  that  the  sentence 
which  Shan  be  given  here  will  be  censured  in 
all  Christendom :  the  cause  of  Floid's  offence 
is  the  ground  of  aD  the  differences  in  Christen- 
dom, which  is  difference  of  religion.  He 
would  not  have  us  interruDt  the  business  of  the 
Lords,  who  are  now  fuU  or  business,  by  sending 
of  Fldd  diither ;  nor  in  the  consideration  of  liia 
punishment  to  touch  his  reliffion,  fin-  diat 
were  to  make  him  a  martjrr.  He  ufreeHh  with 
sir  Jo.  Walters  in  all  points  of  his  sentence, 
saving  his  wlnpping ;  for  that  is  a  punishment 
improper  tor  a  g^ontleman,  firom  which  unless 
he  wye  degraded,  be  wou!d  not  have  him  whipt. 

Sir  'FroHctM  Ooodwin  would  have  his  whip- 
ping counted  for  a  fine. 

The  Matter  ttf  the  Wards  wodd  not  have  vs 
meddle  widi  his  religioa  in  the  pimiahment  of 
him. 
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sentence  a  denying^  P^^*  other  then  cm  oalh  r 
— ^That  the  Lords  did  desire  sir  Henry  Yeher* 
ton,  because  he  was  the  kincr's  prisoner,  smd 
would  notmeddle  whh  hini  tm  his  mi^es^  bad 
commanded  him  to  be  ddivered  to  them ;  and 
his  majesty  would  have  'us  to  consider  whether 
we  will  not  shew  the  like  respect  to  his  majesty, 
Fkiyd  being  his  prisoner,  as  standing  commit- 
ted oy  his  council.  He  would  hare  us  leare 
this  to  him,  and  he  will  be  careful  to  punish 
Floyd  according  to  the  greatness  of  his  &ult. 

liie  Master  of  the  Wuds  dehvereth  a  record 
from  the  kin^,  which  his  mi^esty  commanded 
him  to  ac^uamt  this  House  withal ;  and  saith, 
that  the  kine  saith,  that  he  wiU,  en  view^  con- 
fibrm  what  Privileges  we  hare,  and  wouM  haw 
us  rest  assured  of  it. 

The  record  sent  by  the  king  goes  somewhat 
to  this  purpose. 

*  Rotalura  parliament!  1  H.  4.    Que  les 

*  Commons  ne  soyent  point  parties  aux  juge* 

*  roents  ;  qu&lejugementappartientseulemeot 

*  aux  seigneurs,  ou  seulement  au  roy  mesmey 

*  excepte  ou  le  loy  leur  donne  speciallement 
« authority.' 

Mr.  Afford  desireth,  that,  since  our  ship 
hath  touched  on  a  rock,  we  may  come  m 
clear :  That  thera  are  precedents  where  the 
king  hath  pardoned  the  par^,  whom  the 
Houses  of  parliament  have  judged  ;  and  dial 
he  wisheth  iiis  majesty  would  do  so  in  this  ; 
for  that  it  is  expected  that  otherwise  our  sen- 
tence should  be  executed.  -     • 

Mr.  No^e  saith,  that  there  is  ho  doubt,  but 
that  the  king  may  stayexecution  of  judgment 
given  in  any  court :  That,  in  the  case  of  La- 
Sraer,  the  king  did  ,  pardon  the  offender  afler 
judgment  ffiven  by  the  court  of  parliamenL 
He  would  ttuit  we  should  send  a  fikipersedeas 
for  the  stay  of  judgment,  with  this  reason  in  it, 
because  it  hath  pjleased  the  king  to  spare  the 
execution  of  the  judgment  we  gave.  He  saith, 
that  we  may  judge  our  memben,  or  one  that 
offends  affainst  tms  House,  or  a  member  of  it ; 
but  in  oUier  cases,  and  of  other  persons,  he 
thinketh  it  belongeth  to  the  Lords  ;  and  shall 
be  of  that  opinion,  till  he  seelh  some  precedent 
to  the  contrary. :  .  That,  since  we  hare  give^ 
judgment,  he  would  have  us  appoint  a  commit* 
tee  to  see,  whether  we  hare  done  it  iustly  or  no. 

Sir  Henty  Poole  saith,  that  he  hath  heard, 
that  weand  me  Lords  did  sitall  in  one  house  toge- 
ther, and  then  we  did  grive  judgment  with  them. 
He  desh^  a  committee  may  be  appointed  to 
seek  forUi  precedents  fbic  the  same ;  for,  if 
we  were  once  joined  with  the  Lords,  and  hare 
given  judgment  with  them,  then  he  wxmld  have 
us  seeK  how  we  parted  with  tiiat  power. 

Mr.  HackwellvfoxM  not  have  a  coraonittee 
appointed  to  examine  what  we  have  done:  for 
he  faa^  been  a  diligent  searcher  for  precedents 
in  this  kind,  and  can  find  none ;  but  he  would 
have  us  send  to  the  sherifb  present,  by  an 
order  of  this  House,  that  we  wilL  ^at,  for 
causes  best  known  to  ourMlrea,  they  should 
Ihibear  the  executioii  of  that  judgment  ^  tb^ 
hear  i\irilier  fromr  ink 

H 


(Kr  JSiif.  Mmtni^f^  saith,  he  thinkedi  we 
tt^nol  nmove  the  binge's  prisoner  to  another 
l^risOB,  and  this  Floid  bang  by  the  Lords  of 
Che  coondl  committed  to  tne  Fleet^  we  may 
aot  vemeive  him^  the  Tower. 

It  is  ordered  and  adjudged.  That  Ed.  Floid 
sludl  be  retuvned  this  night  t»  the  Fleet,  there 
to  lie  in  Boftpn's  ward,  and  to-morrow  morning 
Sonde  to  Westminster  bare  ridged  on  a  horse's 
back,  widi  his  lace  to  the  horse's  tail,  and  the 
OS  ID  Iris  hand,  and  to  stand  at  Westminster  on 
the  pillory,  from  9  to  11  of  the  clock ;  then  to 
ride  in  die  same  manner  to  the  Old  Exchange, 
tod  there  to  stsnd  two  hours  more  in  the  pillory; 
^nd  on  Friday  to  ride  in  the  same  manner  to 
€%eapaiilB,  and  there  to  stand  in  the  pillory 
Iroro  10  of  the  clock  in  the  morning  till  is,  and 
then  to  ride  Imck  thence  in  the  same  manner  to 
the  Fleet ;  to  have  a  paper  in  his  hat  at  every 
9mt  of  thes^  places,  and  another  paper  on  the 
pillory,  the  inscription  whereof  snail  be  these 
liiMrds,  <  For  false,  malicions,  and  despiteful 

*  SpeMies  against  the  king's  daughter  and  her 

*  husband;'  to  be  fined  1,000/.  to  the  king: 
Thai  his  sentence  shall  be  seen  to  be  executed 
by  Hie  sheriff  of  London  and  Middlesex,  and 
mt  die  former  committee  shaH  draw  a  warrant  { 
to  diis  purpose,  which  shall  be  subscribed  by 
the  Speaker. 

Sir  IVoartf  Kfastsfofi  moveth,  that,  in  re- 
apeettfaat  Floid'sson  hath  married  a 'gentle- 
man's daughter  of  worth,  that  his  grandchil- 
dren may  not  feel  the  weight  of  the  fine. 

Lord  tl^ord  would  have  the  Warden  of  tha 
Fleet  to  lead  the  horse,  as  F^oid  rideth. 

Sfar  Thtmot  Wentworth  desireth,  that  a  com- 
mittee may  be  appointed  to  collect  the  reasons 
of  this  our  censure  (because  there  wiU  be  mpny 
malevolent  eyes  on  the  same)  that  it  may  re- 
main dear  to  posterity. 

It  n  ordered,  and  a  committee  appointed  to 
Collect  all  the  proo&,  testimonies,  causes,  and 
reasons  of  this  Uensnre,  and  to  present  it  to  the 
House. 

*  When  this  Sentence  was  thus  agreed  on,  the 
said  Floid  was  called  into  the  House,  and  on 
his  knee  at  the  bar  heard  Judgment  pronounced 
by  the  Speaker. 

The  Warden  of  the  Fleet  is  commanded  by 
te  House  to  put  Fk>id  in  Bolton's  ward,  and  to 
deliver  and  attmd  him  to  the  sherift  of  London 
and  Middlesex,  tiU  the  sentence  be  accordingly 
fxeoited  on  him. 


May  S. 

Mr.  Chancellor  of  the  Exchemier  deliversth 
a  MeMtt^  fti>m  his  majesty  ;  who  hath  taken 
rare  andnotice  of  what  was  done  here  yester- 
day, and  saith.  That  hegivesthis  House'thanks 
in  the  Ukeneas  of  a  king  and  of  a  father ;  and 
as  a  ^dier  doth  destre,  that  our  zeal  to  him 
dodt  not  tramport  us  to  inoontenieocies :— Tliat 
hewoidd  have  us  first  qnery»  whether  the 
fita^  of  this  House  can  warrant  us  or  gi^e  us 
power  to  sentence  one  who  b  no  member,  nor 
oflcAder  agamst  tiiis  HouBe,  nor  any  member 
of  it ;  secondly  queiy,  wfaedior  tre  can  or  wiH 

TOlt  Yin. 
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t^Ed.Sandjfs  would  hsre  preeent  amwer 
given  to  the  Slierifib,  as  Mr.  Hackwell  spake ; 
and  that  in  the  aHarnoon  we  should  acquaint 
the  liords  with  what  we  have  done. 

Sir  Edw.  Cooke  wisheth,  that  h»  ton^ 
tnay  cleave  to  the  roof  of  his  iBOuth,  that  saith, 
(his  House  is  no  court  of  record.;  and  he  that 
saith  this  House  hath  no*  power  if  judicature, 
understands  not  Iiimself :  for,  though  we  have 
not  such  power  in  all  tbingSy  yet  have  we 
power  of  judicature  in  some  tbinffSt  and  there- 
fove  it  is  a  court  of  jecord.  The  JBonff's-bench 
can  meddle  with  no  real  actions,  nor  Uie  Com- 
mon Pleas  with  aqy  business  concerning  the 
crown,  and  yet  are  they  courts  of  record: 
That  no  liberty  can  be  taken  from  any  court, 
but  by  act  of  parliament ;  and  this  record  sent 
hither  by  the  king  is  no  act  of  parliament,  and 
llierefbre  c^Umot  prgudioe  our  liberty :  *  Multi 
*  multo,  nemo  omnia  norit:'  That  he  knoweth 
that  this  is  a  court  of  record,  or  dse  all  the 
power  and  liberty  of  this  House  were  oyerthrown. 
He  would  have  no  iuptrtrdeat  to  be  sent  to 
tlie  shenff,  because  he  hath  no  warrant  for  to 
see  the  execution  of  the  sentence  on  Floid ;  but 
would  have  a  message  wnt  W  word  of  mouth, 
that  we  win  spare  the  sheriiT's  attendance  till 
another  time,  when  they  shall  have  Airther 
^warning. 

It  is  ordered  accordingly,  and  a  Message  by 
word  of  mouth  is  sent  to  the  sheriffs  by  our 
usher  or  se^ieant,  that  we  discharge  their 
attendai^ce,  till  we  shall  give  them  further 
varniiijff.- 

I%r  Kobert  FftiUipt  moveth  that  since  we  have 

S'ven  testimoiy  of  our  duties  to  the  king  more 
an  any  precedent  doth  shew  of  the  bke  la 
any  king,  he  thinketh  it  good  that  we  beseedi 
Bismajesi^,  on  so  good  an  occasioB,  to  give 
us  leavi^  to  creato  this  precedent,  that  our  judg- 
ment and  Sentence  may  not  be  scabdafized. 

Sir  Ed.  Montague  would  not  have  us  to  go 
to  the  liords:  It  is  no  prgudice  for  us  to  stay 
an  execution :  and  therefore  he  would  have  us 
(m  defence  of  what  we  have  done,  and  to  main- 
tain our  jiidgment  and  sentence)  to  frame  a  bill 
to  thisenect,  and  to  dispatch  tlie  same  with  all 
expedition. 

Mr.  Crewtte  saidi,  that  we  decline  from  what 
vc  have  done,  if  we  strengthen  it  by  a  bilL 

Mr.  $ritirilorJWQoldhai%us  go  to  the  king 
w£th  thanks  for  his  care,  and  to  let  hb  miyesty 
be  acquainted  with  the  reasons  of  our  judgment, 
and  to  desire  his  nuyestY  to  confirm  it.  He 
£keth  well  of  having  a  lull,  but  thinks  it  wiU  be 
too  tedious. 

Mr.  Finch  saith,  that  it  hath  been  resolved 
in  the  King's  Bench,  that  a  Habeas  Corpus 
cannot  be  mnted  to  remove  a  prisoner  com- 
mitted by  uie  lords  of  the  coundL  He  would 
have  us  to  beseech  his  m%esty  to  corroboBSte 
«ur  powtf  in  this  business,  that  our  judgment 
or  sctntenoe  may  be  put  in  execution,  si^  the 
same  pcooeedea  out  of  our  zeal  to'kismi^esty 
and  his. children.. 

Sir  Dudity  VigsMiAj  tfcat.the  Sentence  is 
pven  AiidlgMfm  ifeoMfBodoow  to  takeai^^ 


any  pari  of  it  would  hot  ky  «  tIaiD  on  Iht 
judgment  of  the  House ;  and  llpiiAfv  b^ 
would  have  us  send  to  thekuM^,  and  deaivev  Hm 
since  we  have  been  a  dutiful  Pariiaitiwit,  fce 
would  be  pleased  to  coBfirm  ttie  SentinnoB  w4 
have  given. 

May  2,  p.  m. 

• 

It  is  agreed,  by  question,  tiiat  the  Speakeft 
accompanied  with  some  of  iim  House,  snall^ga 
to  the  Kii^r  with  a  Messagie  oonccming  du8b»* 
siness  of  Floid. 

3Ir.  Noye  would,  that  we  should  sive  his 

' :  That 


majesty  full  Answer  to  the  Record 
should  signify  to  his  mtyestjr,  what  we  have 
done  in  this  particular ;  bu^  lor  the  general  of 
his  majesty's  queries,  touching  the  Privileges 
of  this  House,  to  acquaint  his  majesty,  that» 
the  Sentence  being  executed,  we  vw,  with  all 
convenient  speed,  labour  to  satisfy  his  nu^esty^ 
by  precedents,  in  all  the  rest  of  the  queries. 

Sir  Edward  Mountague  saith,  that  by  the 
ancient  course  of  Parliament  we  may  not  ap* 
point  what  number  shall  go  in  a  Message  to 
the  kine,  nor  when,  nor  to  what  place ;  for 
tliose  things  always  stand  in  his  mi^esty's 
pleasure  to  appoint. 

It  is  ordered.  That  all  those  of  the  Council, 
who  are  in  our  House,  shall  go  to  the  king, 
to  sig^nify  to  his  majesty,  that  we  desire,  that 
all  t£s  House  with  the  Speaker  may  attend  his 
majesty ;  or,  if  not  aU  of  us,  then  so  many  as 
his  migesty  will  appoint,  and  at  the  time  and 
place  his  majesty  shall  set  down. 

Tho  Master  of  the  Wards  would  have  die 
Blessage,  which  we  send  by  the  Speaker  to 
the  kii^,  to  be,  that  our  love  and  aseal  ynxe 
the  ground  of  our  judgment  ^  and  then^ibire  lo 
desire  his  muesty  to  deal  with  us  as  n  fiulier 
herein ;  but  he  would  have  us  first  of  all  an- 
swer to  that  Paper  or.  Record  that  he  sent  uc.  * 

It  is  ordered,  and  a  Committee  ^p<^iited  ta 
go  presently  to  imw  the  Message  which  the 
Speaker  shall  deliver  to  the  kbg. 

Mr.  Secretary  repo^teth  the  king's  answer 
to  the  Messafife,  that  the  king  is  graciously 
pleased,  that  all  the  House,  accompanied  witu 
the  Sp«iker,  shuU  come  to  speak  with  him  to- 
morrow, touching  the  Censure  given  by  this 
House  on  Floid,  m  the  afternoon  at  two  o^dock, 
inthefaallatWhitehaU. 

May  3. 

The  substance  of  the  Message  to  be  de&eMd 
W  the  Speaker,  from  this  House  to  the  kky 
Tp  present  to  his  majesty,  first,  all  humble 
thanks  for  his  gracious  expressiturmd  under- 
standing  of  our  diiq^ositioB  and  a&ctian  in  the 
Sentenoe  which  was  by  this  House  givca  mi 
Floid,  the  mahcious  reviler  of  his  mqies^'a 
children:  To  shew  his  mi^csty,  that  it- was  .aoC 
the  intent  of  the  House  to  exceed  pivbedails. 
nor  to  win  any  further  power  to  ounitnmyhut 
though  we  wUl  not  dispute  the  juridical  power 
pf  this  Ho&s^  yet  we  hmnbly  sb^,  that  thM 
precedent  (wnich  his  mi^jesty  sent  to  veA  doth 
aotbindiisiM>W|bociMi0eiti«iifiiK^of  raiia* 
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mentt  To  dnire  fattmMy;  that  hu  tuajesty  will 
ht  pifMtd  to  itftngthen  aftd  countenance  thU 
8MCIIM)  Hbee  the  gvouml  tad  cause  «f  it  was 
#«ftnrciit  dcofe  to  fezpreas  oar  humble  aod 
bewty  cflaeHoni  to  fab  mijeny  and  his  ehil- 
drm. 

Mr.  Sterttmy  nith,  that  th«  king  hatii  in 
this  paitiealar  made  a  question  of  the  power  of 
our  Hbuae;  and  for  us  to  aland  upon  this 
power  of  ottia;  he  holdeth  it  unfit,  uideas  we 
yfnte  beMer  provided  with  precedents  than  he 
dmiketfa  we  can  hafe ;  ibr,  if  tiie  king  should 
'deoT  it,  we  are  for  e^r  bamd. 
'  tile  Afaitf er  ^  tht  WarHt  saith,  that  in  this 
buflineaB  we  have  to  deal  with  the  Lords  as  well 
as  the  khig ;  for  tiiis  Sentence  of  oars  doth 
^Mincein  raeir  lordships  and  the  prinleges  of 
that  Home :  That  our  desire  to  hare  our  Sen- 
tence oonfinned^  is  iq  a  manner  to  desire  to 
make  a  new  precedent :  He  would  hare  us  to 
take  aoch  a  care  to  satisfy  all,  as  that  the 
Lords  may  not  daim  that  their  privileges  are 
interested  in  litis  business,  whicn,  they  may 
perhaps  say,  appertained  to  them. 

Mr.  fliorcAive// saith,  that  the  precedent  sent 
to  usby  his  m^esty  doth  not  bind  us  any  more 
than  It  doth  the  Lords ;  for  in  it  is  expressed, 
that  the  Lords  could  not  judge  alone,  which  the 
aucoeeding  practice  since  shewethto  be  other- 
-wise ;  but  we  cannot  shew  any  practice  that  we 
'have  akme  given  judgment  in  the  hke  case  to 
thisofPknd. 

'  'Sir  £i/.  Mountagve  sahh,  that  the  intention 
of  the  Committee,  who  penned  this  MeEsage, 
was  ratherto  rely  on  the  king's  favour,  than  to 
atand'on  a  justification  of  wlmt  we  have  done. 
-  ^rBdmurd  Oh^  saith,  that,  by  the  Paper 
aenl  to  us  by  the  king,  it  is  set  down,  that  we 
have  BO  power  of  judkatUre ;  but  every  man 
knoweth,  that  we  have  judged  those  of  our 
own  Haaae,  and  others  abo  tor  a  contempt  or 
oflenoe  agamst  this  House,  or  any  member 


May  9f  p,  m. 

The  Speaker  deliveroth  our  Message  to  the 
Iduur,  our  whole  House  being  present. 

The  Speaker's  speech  vld.  fol.  156 ;  with 
this  also,  limt  we  thmk  the  Record  sent  us  by 
liis  maj^ity  is  no  other  than  an  Answer  to  a 
Million  exhibited  by  tlie  Commons  "  That  we 
Beseech,  that  the  execution  of  the  Judgment 
given  by  us  on  Floid  may  not  to  be  deterred, 
ta  the  discomfort  of  his  majesty's  Commons, 
aadthedisoouTagemciitof  that  House." 
*  The  Kinganswereth  ;  That  he  ever  speak- 
dh  from  hia  heart :  That  he  will  shew  nt  all 
ateas  to  aa  a  fatherly  love  and  a  tiitherly  care : 
that  he  would  have  us  to  proceed  with  busi- 
iiasaii  ia'a  right  course.  He  knoweUi,  tliat 
avhat  we  have  dona  prooeedeth  out  of  lore  to 
iiim  ami  hie  chiMreo,  but  out  of  too  great  a 
aeeal  cornea  heresy ;  and  saith,  that  we  have 
prooaoied  with  too- much  calarity  and  alacrity : 
that  the  lawy era  who  were  present  are  not  to 
healmiaed.  HUTOiat  Field  b^  guil^,  (aa  his 
wi^aij  hsjiijalli)  lie  itaaarvaa  a  .grnter  pat- 


nftthment:  if  cur  precedents  be  goodi^and  done 
in  a  peaoeafala  tiAe,  they  are  lawful ;  but 
reason  (whereby  we  say  wewillBhew  that  we 
have  power  to  judge  th«  said  cause)  hath  so 
great  a  latitude^  as  tie  knoweth  not  how  to  an- 
swer it;  for  it  ia  both  his  opinion  and  ours,  if 
judges  go  to  reason,  and  leave  point  of  law, 
they  wander.  He  would  have  us  seek  forth 
preisedetttB  to  shew  the -same:  that  his  ma- 
lesty  even  now  received  a  Petition  from  Floid, 
who  eoofesselh  the  deed,  but  yet  would  not 
have  oa  condettm  a  denying  man,  but  by  wit- 
nesses on  oath.  In  the  mean  time  (liU  we  have 
presented  to  his  maj^ty  a  Petition  of  what  we 
desire)  his  majesty  will  see  such  punithment 
inflicted  on  him  as  we  shall  think  enough. 

May  4. 

•  Mr.  Secretary  delivereth  a  Message  from  his 
majesty.  Tliat  his  majesty,  as  soon  as  we 
were  yesterday  parted  from  liim,  gave  order  to 
his  learned  councO,  to  see  whether  Floid  had 
confessed  the  ftiult  (for  which  this  House  sen- 
tenced him)  or  no ;  and  the  Petition  which  was 
ddivered  yesterday  to  the  king^,  (and  which  his 
majesty  yesterday  mentioned)  was  not  from 
Floid  himself,  but  fhmi  Floid's  son :  but  Floid 
himself  absolutely  denieth  the  words,  and  there- 
fore his  miyesty  ^oli  send  it  and  him  to  tlie 
Lords  to-morrow,  that  the  witnesses  against  him 
may  be  theve  examined  on  their  oaths,  and  that 
tloid  may  be  punished  as  severely,  or  mor^, 
thaa  we  adjudged  him  to  be :  that  'bis  majesty 
expects  our  Answer,  touching  our  sending  him 
a  petition,  and  oonc€fttiing  our  meddling  wiih 
Fhnd,  he  being  hts  mtyesty's  prisoner. 
'  Mr.  SolicUor  aaitb,  that  he  and  Mr.  Attorney 
did,  bv  the  king's  command,  examine  Floid, 
who  denieth  absolutely  the  words  for  which  he 
IS'  here  sentenced ;  and  the  said  Flohl  doth 
idso  deny  another  busmeas  which  Mr.'Attot^ 
uey  did  put  him  in  mind  of,  and  had  under 
the  said  «'loid's  own  hand  :  that  the  king  faM 
he  did  the  less  believe-  Floid  for  his  denying 
that  other  husmess ;  and  that  his  mtyesty  said, 
that,  if  we  can  find  out  a  better  way  for  this 
business  of  Floid  than  to  go  to  the  Lords,  he 
shall  like  well  of  it,  but  would  not  have  us  com> 
demn  a  denying  man  without  witnesses  on 
oath.  (• 

Sir  Roheri  Phillips  saitb,  that  we  censured 
Floid  out  of  ovr  duty  and  reOpect  to  the  king 
and  his  children,  wherem  we  shewed  our  love 
and  our  duty  ;  but  we  are  unihrtunate. 

Mr.  Aifvf-d  saith,  he.wiU  never  consent  thM 
we  fthonid  send  this  to  the  Lords,  fbr  that 
would  be  a  scandal  to  our  judgment ;  and  that, 
if  we  sit  down  that  the  Lorda  may  bave  it  out 
of  our  hands,  we  are  unworthy  of  bemg  parlia^ 
meat  men.  He  saitb,  he  must  say  thiM  lauch^ 
though  he  never  speak  more. 

Sir  Du4iey  Dig$  sMiy  ^at  we  have  dona 
herein  our  best;  and,  though  We  have  not 
done  sudi  as  may  be  executed,  we  haVe  yet 
shewn  ourselves  good  sut^ects  ;  and  thesetons 
he  would  have  us  go  on  vrilh  what  may  ktt 
good  f9t  ttM-cannwiwaaMi. 


Mr.  Jlfft/^ fiitb,  tiiat  be  woaldfaafe  

Imaiien  thvs  rest  ;  for  we  liave  difiohaiged  oar 


Sir  George  Maare  tutb,  that  be  coocemUi, 
that  wliat  we  did  in  ¥loid*B  businass  wis  jtv- 
tioe  and  done  jusdy :  tbattbe  civil  law  nitli, 
tbat  ID  rftfut  duhiu  ei  tUncurU  judfineat  diall 
be  givoD  on  oaih }  bat,  where  .the  matter  k 
clear,  jodffment  may  be  jvstlygiTeB  without 
oath  :  andtheeewonla  were  o|my  proved  to 
OS,  b^  the  ooncarreDcnr  of  divers  witnesaes ; 
and  therefore  what  we  nave  dooe  b  done  iostly . 
He  Would  Dot  hove  as  to  go  to  the  Lords,  but 
saith,  we  have  dischaiged  oar  consctences ; 
and,  if  that  which  we  have  done  may  sot  be 
executed  he  wonld  not  have  as  to  hmder  oar 
other  businesses  by  Anther  dispute  hereof. 

Sii;  2*homas  Bawe  saidi,  be  thinketh  the 
liberty  of  our  House  is  hereby  shaken :  he 
thinketh  our  judgment  was  rif^tty  given»  and 
therefore  would  nave  it  stsnd  on  rerord  as  our 
Ghim.  He  saith,  he  hath  heard,  that  the  Lords 
cannot  take  notice  of  a  grievance  but  from  us ; 
and,  if  by  this  means  the  king  send  this  bosi- 
ness  to  the  Lords,  we  shall  men  exclude  our- 
aelyes,  and  the  Lords  will  henceforth  deal  in 
such  business  without  us,  and  so  we  shall  lose 
that  privilege. 

Sir  Henry  FooU  saith,  he  thinketii  nothing 
can  be  done  herein  without  pr^udioe,  if  we  are 
not  parties  to  it:  he  thinkeih  theiefore,  that  a 
hill  is  the  best  course. 

The  Mfnter  ^'  the  Word*  saith,  that  we 
bave  herein  applied  to  the  king,  and  we  can 
m  no  higher,  neither  would  wish  that  we 
uioald  ffo  any  lower :  he  would  have  us  p^* 
liontheluDyto  deal  with  os  as  a  lather  hmii» 
and  to  take  it  into  his  own  haads^  Without  pre*- 
ferrin^  i(  to  the  Lords. 

^  Samut  I  Sundn  saith,  tet  a  kingdom  or 
fiunily.  bein^  divided  cannot  stand.  It  is  a 
maxim  in  this  House  that  a-asember  of  this 
House  may  not  speak  against  wlutit  is  here 
dome:  that  he  thinketh»&t  which  was  heie 
done  against  Fknd  was  oui  of  our  love  to  hb 
Buues^  and  his  ehiUbrWy  and  witti  justioe ; 
and,  i^lhia  aenleaoe  be  erroneoosly  given,  let 
Ae  party  a4iq^^  appeal.  He  sarth,  that  we 
are  i^  oomt  ^  rsfapri),  and  every  oourt  of 
record  hath  power  to  give  an  oath  ;  and  .want 
of  use  taketh  mH  tway  the  jurisdietion  of  a 
court  He  would  h^ve  oar  judgment  enleied, 
and,  if  oir  love  to  his  majesty  and  his  dul- 
dren  hath  herein  eorropted  ds  with  too  much 
Mai)  let  him  be  the  judge  of  it,  far  whose  sske 
we  wevp.  so  oorrupt^*  He  saidi,  thet  the  ec- 
>^BinoDy  of  takbig  an  eath  on  a  book  is  de  nmkmt 
ttmpt;,  andthiawaa  a  court  of  Jlecord  before 
that  ceremony  was  used  in  the  giving  of  sn 
oath,  He  desnreth  again,  that  our.  judgmeai 
may  be  entered,  and  then,  if  the  party  ad^ 
ludgiid  appeaJ,  kt  him  take  his  coutse ;  we 
aave  dischaiged  oar  conscieoaea.. 

Mr.  Smith  saith,  that,  if  the  hidy  Ehaabcth 
had  been  pvesent*  and  complained  to  the  carls 
morshsl,.  tlu^  woidd  have  punished  Fleid 
without  miosteriiig  anMlh  iQ.thftwitBisati^ 


fortbey  can  gtnoo  ealb:  thai  be  kpawtdi 
that  the  eark  marshal  have  jpunished  and  ioh 
priaoned  withoatoath  in  hia  own  cafe;  and 
shall  we,  who  are  ^  representative  body  «f 
the  whole  commoa^eakn.  doabt  whetfasr  a 
jadgmisnt  sivte  by  us  without  oath  shall  beef 
less  ff^ce  than  that  of  the  earls  manhai,wfao 
do  this  only  by  the  king's  edict. 

Sk'Edvvrd  Cooke  saithi  that,  when  a  Judb- 
meat  is  ready  to  be  given  whidt  qoneeiwthe 
Idiy,  as  all  criminal  mattasa  do,  these  asa  two 
acts  of  parliament  tbat  jodgmeftt  shall  qot  he 
stayed,  though  a  command  come  from  the 
loBg  under  the  great  or  privy  seal :  but  it  is 
othttrwise,  when  the  judgment  is  to  be  giim 
for  felony  or  treason ;  for  therein  the  ki^|^  is 
an  immediate  party,  and  he  may  desist  t»  have 
it  prosecuted,  as  well  as  an  ordinary  party  may 
let  iaU  his  own  suit. 

Mr.  SoUator  saith,  that  the  Mess^ie  tfa^ 
was  sent  this  mommg  from  his  mioeity  &st 
drew  this  business  into  4|uestien  ;  and  uk  now 
leaveth  it  to  the  consideration  of  this  House, 
whether  we  wiU  enter  this  judgment,  the  IdDg 
demanding  precedents  of  us,  whereby  he  miffbt 
see  our  [lower  to  give  such  a  judgment.  He 
feareth,  if  we  do  enter  tins  judgm^  it  wiU  he 
displeasiiig  to  the  king. 

&r  Edwrd  Sackviue  saith,  that  the  Joomals 
in  the  Lcxds'  House  of  Parliament  are  re- 
.oorded  every  day  in  rolls  of  parcbmeBt,  and 
therefore  he  would  have  ours  so  dooe  too. 

It  is  ordered,  thatthe  Journals  of  this  Heme 
shall  4>e  reviewed,  and  recorded  on  solb  ef 
parchment 

It  was  thooght  fit  on  this  long  debate  of  £d 
Fknd's  business,  that  a  oommiltee  shenld  aro* 
ceed  to  draw  up  the  Reasons  and  gnmna.  of 
oar  Judgment  ^ven  against  Floid,  and  that 
the  Jud^fmeot  itseU*  should  be  set  dgwn  to  bt 
entered  m  due  form ;  which  being  aoeerdisifdy 
done  by  a  cow^mittee,  it  was  eooordin|ly»1^ 
order  on  the  question,  entered  into  the  ^WMi 
of  this  House. 

May  5. 

!A  Message  from  the  Lords  siffnifyw^,  IM 
tiiey  have  bad,  during  this  parfiaBient,  inndi 
contentment  in  the  coneqkmdenoy  hctwesa  as 
and  them ;  and  that  thev,  having  beard  of  tb^ 
censure  given  by  this  JUouse  ttrainat  Flaid,  da 
desire  a  conteroioe  with  this  Houses  for  the 
aooomraodatinff  of  that  business  in  jaich  sort 
as  may  be  witnoot  pr^ndiee.to 'ffe  ft^ikges 
of  either  Hoose  ;  the  number  to  be  Ao'WMe 
House,  the  time  three  o'clock  in  the  after- 
noon, pfause  the  painted  chea^ber  ;  ml  POUia 
to  be  given  to  the  cemmitteea  of  iyth  HonaM 
to  comer  and  debate  freely,  that  we  may  the 
better  uaderstiind  each  other's  reaaoas* 

8ir  Ed.  Ceci7  aaith,  ^  it  is  a  nde  eaM««ot 
great  penonages  and  piiaoeB,  thail,  if  mif 
VFoald  giro  a  reapedlul  answer,  tbsf  send  d 
not  bat  by  their  own  amhaaimidoror  asi  wmt$ 

Answef  is  given  to  the  Message  foam  the 
Lords,  That  this  Umm  vaCi^i^  tk'  '    ' 
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Hi»iiit)«nd  Ibcb  lordshi|»  t 'artbflr  ansverto 
the  wmm,  bj  some  menibera  of  our  own 


^  Smmuei  SandavnM  nolhavo 
«f  opinion  tbougbt  to  proceed  f fxmi  diY«cn^ 
of  aOBQiioa ;  foot  perfaa|w  he  mittt  differ  in  opi* 
Bioo  from  others  m  this  House  more  worthjr- 
Hesiithyifwescnd  to  the  Lords  that  we  wiU 
ivst  hear  them  sod  then  aoewer,  we  then  deny 
•  Conftreiiee ;  sad  he  would  not  hare  us  to 
mako  tfcasaour,  which  we  perceive  is  sweet  in 
thoosfthstt  isy  their  conceit  of  us*  He  would 
hare  as  to  reason  with  diem  from  the  grounds 
of  timxeason  of  the  l%w :  it  is  human  to  err ; 
and  we  see  the  hiji^hest  Courts  of  this  king'* 
have  their  Wnts  of  Error ;  hut  to  per« 
in  that  error  is  beUuine,  or  nnwarthy  a 


Hr.  A^vrd  saith,  we  have  given  a  judgment 
jmhoiaUy,  and  caosed  k  to  be  entered:  he 
would  not  have  ns  to  refrise  a  conference  on  it  $ 
hot,  if  they  break  out  into  matter  which  may 
tend  further,  that  then  we  may  desire  of  their 
kndshipe  further  time  to  answer  it. 

It  isordered,  that  die  Master  of  the  Wardi 
sihall  carry  our  Answer  to  the  Message  from 
the  Lords,  and  that  the  effect  of  it  shiUl  be  sa 
cupivsBiua  of  our  joy  and  contentment-  in  the 

eeone^ondency  tiiat  hadi  been  between 
HooRsdming  aU  the  time  of  this  par« 
liament ;  and  that,  for  our  parts,  we  wiU  en- 
deavnmr  the  continuance  of  theeame  as  for  as 
in  asheith;  and  that  we  will  meet  for  the  con- 
Icreaoe,  asis  desbred. 

Sir  Cepr^s  Moore  saith,  that  there  are  three 
dungs  in  due  hoshiem  to  be  oonsidersd  of  and 
debated :  1.  That  we  are  a  court  of  record ; 
and  that,  hnihinketh,will  not  be  opposed :  3. 
How  we  took  cognizance  of  this  business :  .3. 
TherSBSon  which  we  had  to  judge  and  sen* 
taneo  iloid  without  oath ;  and  it  is  no  more 
than  we  do  to  sh«iis  for  making  of  false 
returns,  and  other  abuses  against  this  House. 

^te  Samuel  Sunde»  saith,  that  the  question 
whereon  we  are  to  cotdisr  with  the  Lords,  is  a 
pnitioiilsrY  and  not  a  general  question  of  all  our 
Jurisdiction ;  and  thereftwe  be  would  not  have 
ns  St  the  esofereaoe  debate  ni  any  thing  that 
taadsnottotinspartiaular  question.  And  one 
qaesfisn  will  be,  whether  this  court  having  the 
efleetofa  court  of  reoord,  be  not  a  court  of 
record ;  and  the  edker  point  qnestieaable  will 
boirthoi  wehavesenleooed  withont  oatii ;  but 
it  wee  never  seen  tibat  a  judgment  was  over- 
thiewa  lor  vrant  of  ealii. 

Dr.  Ooflj^  sailh,  that  we  may  pnioeed  by 
ealht  ibrtlM»€ouithathjuiisdi<^ien,4md  the 
giving  of  an  oadi  is  a  substantwl  part  ineident 
to  a  jorisdictistt :  that  to  ha>e  to  give  an  oath 
is  ineident  te  all  jnnsdietiun,  Ibr  there  is  no 
finoeof  jttdiossoffe  but  hath  thisnower:  dml 
afljadmenithatmaybeveversed  nath  one  of> 
these  Isficti,  nnllity  wr  infustioe :  nay,  we 
1mm  psooeoded  o»  oath,  Ant  dte  witnesses  did 
pieiudt  mU  ewemr  eft  their  salvatioBi,  that  what 
they  iiiiMHiil  and  said  4*a»  trtw^;  4md  4bMe 


wanted  nothing  but  the  ibrm  of  bymg  of  tiieir 
hand  on  the  book,  to  make  sacb  oath  to  bo 
without  question,  which  ceremony  is  not  nW 
need  in  all  pluoes,  when  oath  is  given ;  dnd 
anciently  men  swore  by  laying  th^  hand 
under  the  thi^h,  as  did  Abraham's  servanti 
others  by  hoiiimg  up  the  finger. 

Sir  Ed,  Sond^i  saith,  that  the  end  of  this 
Confemoe  with  the  Lords  is  for  Uie  aocomnMH 
datingof-thia  business  ;  there  is  a  precedent  hi 
£dwaid  the  third's  tinW,that  the  Lords  did 
censure  without  an  oath;  the  question  will  bt 
ehiefly,  whether  this  l^isiness  of  Floid  bO 
within  our  cogniaiauce.  or  no.  This  business 
<iame  Ions  aocidentaUy  by  the  examination  of 
the  business  against  the  warden  of  the  Fleet ; 
and  when  we  heard  of  these  foul  speedies; 
though  we  wanted  custom  to  give  an  oath,  yet 
reason  (which  is  not  flying  and*  disputable 
reason,  which  the  long  calls  opmkm)  which  is 
thegronnd  of  the  bw,  told  us,  that  we  might 
censure  him.  He  woukl  ha?e  us  to  dedare 
tfaetrutb  hereof  to  the  Lords. 

Mr.  HackweU  saith,  that  thb  House  is  a 
court  of  record  ;  the  kiiig  himself  did  I.  of  his 
reisn  acknowiei^^  that  this  House  is  a  court 
and  judffe  of  reoord  in  sir  Francis  Goodwin's 
case,  6  Hen.  8,  cap.  16,  it  is  there,  that  the 
clerk  of  this  House  his  book  is  a  record.  We 
have  power  to  give  an  oath  ;  for  it  appears  in 
the  /oumala  of  this  House,  that  one  comiiig 
into  this  Houssy  who  was  no  member  hmw, 
had  here  in  the  House  the  oath  of  supremacy 

S'ven  hkn,  and  abo  of  sewecy.  if  a  man 
oy  that  here  at  the  bar,  which  afrer  he  con- 
fessethon  oath  to  the  Lords,  we  may  hero 
censure  him  and  send  him  to  the  Tower  :  that 
the  ^judgment  given  by  the  Lords  and  king; 
16  Ld.  9,  mSiA  the  two  Spencers,  waa  re- 
versed in  £d.  3,  tone,  beeause  it  was  mim  nut 
aceu$emtnt ;  and  in  the  refendng  of  die  judg- 
ment the  Commons  had  a  voice. 

Mr.  ^^ari/movelh.thsttallthe  parts  of  thk 
bttsinsss  may  be  distrihuM,  as  thepointB  of  law* 
and  precedent.  So  some  of  the  Ueyers  of  thia 
House ;  the  points  of  reseon  to  be  the  part  of 
sis  Edwin  Sandys,  sir  Sanmel  Sandeaomd  sir 
Dedley  Digs;  and  woidd  have  us  hsM  09 
thatprait  or  their  msasage,  wbncli  was,  thait 
nothme  shonU  be  nneddM  with  that  IS  pf^«ii«^ 
cal  to  the  privileges  of  thk  House. 
.  Sir  DudUy  DtgMWonHA  have  us  stand  with 
the  Lords  on  the  soeommedating  of  this  buBiness^ 
and  wonht  have  no  shew  preeedsnti,  that  tUs  is 
a  oomtof  ieesrd,and  hath  power  of  jodica-^ 
tuae ;  and  that  then  the  reasons  should  be 
shewn  why  wedkl  proceed  herein. 

The  Maat€r  of  ttke  Wmrdt  saith,  that,  shie^ 
wehatecaasadthejudgmenttobe  entered,  hcf 
would  net  hare  nsstend  on  it,  or  say,  that  wi( 
mtendednottomakeitaprsoedent;  torhewmtkf 
have  our  word  and  actions  aevee. 

Sir  Samuel  Stmdet  would  hafe  them  to  MtfM 
aa  our  error,  end  that  we  should  not  go  to  Shew 
oer  reasons  till  their  lordships  had  first  shewn  US 
their  eneptiottsyandthienwe  shoHM-  give  au< 
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•A^y  ^$  P*  I"* 
At  8  Cemference  with  the  Lords. 

• 

The  lord  archbishop  of  Canltr^Mry  saith,  that 
Iheir  lordships' purpose  is  not  to  give  any  par- 
don or  defence  to  Floid  or  his  offence,  but  only 
to  confer  of  the  manner  of  Floid's  minishnieiit ; 
for  their  lordfliiips  say  not  but  that  be  hath  de- 
served as  great  a  punishment  as  we  have  cen* 
sured  hira,  and  pcmaps  more.  That  he  is  happy 
^ho  shall  brinff  any  thing  that  may  conduce 
to  the  seeking  forth  of  Uie  truth  of  this  ofienoe: 
that  their  lorcbhips  seek  not,  nor  purpose  to 
ipiestion  any  power  hereby. 

Sir  SamiKl  Sondes  saith  that  our  House  doth 
with  all  respect  and  thankfubiess  acknowledge 
their  lordshins' favour,  in  the  good  conespon- 
depcythat  nath  been  during  this  pariiament 
between  the  two  Houses.  That  we  are  free 
firtum  any  intent  to  make  any  irruption  into  their 
krdahips  court,  but,  having  such  an  occasion 
offered,  we  thought  we  might  without  offence 
or  prejudice,  extend  our  jurisdiction ;  which 
yet  we  have  not  done  farther  than,  we  conceive, 
reason  did  lead  us.  That  this  complaint  was 
first  brought  to  ns,  as  a,^^li  against  the  War- 
den of  the  Fleet,  (who  stands  charged  with 
many  foul  crimes  betbre  us)  for  dial  he  Shaving 
heard  of  these  scandalous  speeches  spoken  by 
Floid  his  prisoner)  concealed  the  same.  That 
when  we  understood  hereof,  out  of  our  zeal  to 
his  majesty  and  his  children,  we^presently  sent 
for  this  Fioid  who  spake  those  vile  and  malici- 
ous words,  and  on  searching  of  him  we  found 
in  his  pocket  a  scandalous  nbel  against  a  noUe 
member  of  this  House ;  (sir  Edw.  Coke,)  but 
we  thought  it  not  seemly  to  join  that  offence 
with  so  great  a  one  agaimrt  so  noble  a  Ikdy  and 
her  husband,  and  so  proceeded  to  an  unammous 
judgment  against  him.  That  we  hope,  as  we 
are  careful  not  to  touch  the  hem  or  iddrts  of 
their  lordships  privileges,  so  their  lordships  will 
not  press  too  hard  on  ours,  we  having  nerein 
done  nothing,  but  what  some  lawyers  of  our 
Bouse  (he  hopeth)  will  shew,  that  by  law  we 
may  and  are  waoanted  to  do. 

The  Ijord  Treasurer  saith,  that  the  Lords  do 
conceive,  that  all  those  offences,  which  oonoeni 
not  the  lower  House  or  some  member  of  it,  do 
nroperiy  belong  to  be  judged  by  the  u^per 
House,  as  by  Ime  practice  and  many  prece- 
dents is  she^yn  ana  manifest. 

Sir  Edward  Coke  saith,  that  we  hope  their 
lordshins  will  deal  with  us,  as  Abmham  did  with 
Lot,  wno,  having  chose  the  left  hand,  gave  him 
the  right,  and  bid  him  go  whither  he  list  He 
saith,  that  the  Houte  of  Commons  hath,  in 
many  things,  aflnee  liberty  of  judicature:  he 
desireth  their  lordships  to  remember,  that  they 
were  gentlemen  before  th^  were  lords;  and 
therefore  we  hope,  their  knriiBhips  will  make  a 
^vourable  construction,  ar-*  (  press  too  hard 
OB  Qt,  if  we  have  (as  we  betieve,  and  hope  we 
have  notjf  gone  beyond  precedents,  ob  de- 
lireth  thor  lordships  will  be  pleased  to  consi- 
d^^  that  our  JHouse  is  a  court  of  record ;  tor 
that  couh|  which  bath  power  to  imprisoa  and 


set  fines,  is  a  court  i)f  record;  and  timt  our 
House  hath  power  to  fine  and  imprison,  he  de» 
sireth theirloridships  to  renmaher  that- in  10 
£d.  9.  an  archbishop  for  causing  a  member  of 
our  HouM  to'  be  served  with  a  sulq[»oena  was 
grievously  fined;  thatby  the  statute  of  5  Hcol 
4.  all  menial  and  other  servants  of  a  member  of 
ourHouseare  freefitMn  all  artest  it  is  ma«> 
niiestand  known  to  all,  that  whosoerer  hath  a 
court  of  record  may  incidentally  examine  on 
oath.  In  3  Jac.  the  warden  of  the  Fket 
was  examined  at  the  bar  iu  the  House  of  Com- 
mons on  oath.  That  these  words  were  spoken 
against  the  members  of  our  House ;  for  *  filia 
est  pars  patris,' and  the  king  is  ever  intended  to 
be  resident  in  our  House.  \ 

The  Xorif  iWasurcr  saith,  that  the  Lotds  ex- 
pected, that  we  would  have  shewn  pteoedentw 
that  this  business  was  censurable  by  our  House  i 
That  their  lordships  do  aflkaowltiilge  llMt  what 
ooncemethtbe  Hooaa  of  Commona,  any  mem- 
ber, or  die  servant  of  any  memlNNr  of  that 
Hoose,  doth  lie  within  the  compass  nf  our 
power  to  judge  of. 

8tr  Ed.  Sandys  saiih,  that  we  did  not  untend 
to  extend  our  power  beyond  the  privilegeaof  our 
House :— That  in  this  particular  (whereof  we 
hope  there  will  here  never  be  the  like  again)  we 
thought  we  might  refer  it  to  the  reason  of  CMir 
other  judgments,  for  we  may  judge  of  things 
done  against  this  House,  or  a  mwnber  thereof  $ 
and  we  take  this  to  be  against  the  king,  who  is 
as  resident  with  us  as  any  member :  And  we 
thought  delay  would  have  extenuated  our  judg- 
ment and  Ins  offence ;  and,  though  we  have  not 
used  to  judge  in  such  a  case,  yet  *  deficiente 
*  consuetudine  reierendom  ad  latianem  gene* 
<  ralem.' 

The  Loril  rreojurcr  saith,  that  the  Lofds  do 
free  us  irom  any  intent  in  us  hereby  to  invade 
their  lordships'  privUeges:  That  they  will  be 
ready  to  do  us  right,  so  we  take  a  right  way 
without  prejudice  to  their  privileges ;  but,  sow 
we  haveshewed  our  zeU,  they  fnli  shew  tfaars« 
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Conference  wifii  the  Lords*  t*^M4wag  the 
Judgment  given  on  Floid. 

l^e  Archbishop  of  Camterbury  saith,  that  the 
Lords  were  the  first  that  did  sufier  in  this 
business,  and  the  Lords  were  the.  first  that 
did  send  in  it:  That  the  Lords  do  strive  to 
exceed  us  m  nobleness,  aadeeek  not  superiority 
but  verity:  Thatthey  seek  not  to  abndgeour 
liboliea,  nor  would  have  us  make  irraptmn  on 
their  privileges :  That  their  lordships  ever  had 
such  causes  judged  by  them,  and  do  pray,  that 
we  will  leave  their  lordships  where  we  AnimI 
them. 

The  Muster  ofihe  Wards  saith,  that  we  de 
so  much  embrace  the  eood  corrsspoDdency  amt 
amity,  that  is  between  me  Houses,  that  we  cam* 
rather  for  an  accommodation  than  adisputatioa. 

The  ArohUshop  of  Canlerimry  jamA^  that 
their  lordsbips  will  Idndly  embraoe  an  acoem* 
modation  wuich  is  i^orthily  'pnmoiiBdBi^  and 
like  oQiselves  ^  Tb«t .  thmr  jowkiM  dam 


(mmcm  we  cntwt  ui  tfiftiiiiiMiihiHffli  Hi  mieral) 
that  we  would  pvopomid  ibe  idcbi^,  bow  we 
would  that  thii  dillmnoe  should  be  aceomino- 
dated* 

Tlie  MoMter  of  the  WnHt  saitb,  that,  as  their 
lordship  6nt  sent  to  us  touchiits  ^  aeoommo* 
datiag*  of  this  busniess,  so  we  &sbre  their  lord- 
ships would  flm  profMNBid,  how  they  would 
have  it  aooommodated. 

The  Archbishop  of  Canierbmry  saith,  that 
iusomuch  as  their  hmbhips  hare  had  an  imip- 
tiou  on  their  liberties  by  a  judgment  mvea  by 
us,  they  would  that  we  should  noeet  them  half' 
way  at  the  least  for  the  accommodating;  of  it 

The  Mnttrr  rf  the  Ward*  sattfa,  that  onr 
House  hath  had  to-day  some  speeches  of  a  sub- 
committee ;  and,  if  it  please  tneir  lordships,  ire 
will  go  DOW  again  to  the  House  to  ooofer  of  a 
suh-Gommittee,  touching'  the  accommodating  of 


Hereon  it  was  agreed  of  all  sides,  tliat  we 
should  acquaint  our  House  with  this ;  and,  in 
the  mean  time,  their  lordships  went  into  their 
House  to  conader  of  a  sub-committee,  ^pA  tfie 
power  and  number  of  the  sub-committee. 

At  onr  House,  the  Speaker  sitting,  after  the 
Conference  with  the  Lords. 

Mr.  GlanviU  saith,  that  he  would  have  this 
business  so  accommodated,  as  by  this  precedent 
we  orejodice  not  ourselFes ;  and  thai  this  should 
not  neieafter  bind,  nor  be  alleged  against  them 
or  us :  and  he  wisheth  the  business  be  so  ac- 
cuniinydated,  as  die  delinquent's  punishment 
may  not  be  extenuated. 

▲  Message  is  sent  to  their  lordships,  to  desire 
tiiat  there  may  be  a  sub-committee  of  both 
Houses  appointed  to  accommodate  tliis  business 
of  Floid;  wherdn  we  leave  the  nomination 
bodi  of  the  time  and  number  to  their  lord- 
abips. 

Dr.  Ovoge  saith,  Aat  it  is  a  maxim,  that 
*■  Fsr  in  parem  non  habet  Iroperium,'  so  as  the 
Lords  niay  not  question  us,  nor  are  we  to  ac- 
count to  them\  for  any  thing  which  themselTes 
cannot  do.  The  sratencing  of  Floid  lieth  not 
in  their  power  without  us ;  and  therefore  by 
right  we  are  not  to  account  to  thebr  lordships 
wf  the  judgineflt  we  hare  given  ho^ein, 

A  CMnmittee  of  sixteen  of  the  Ujiper  House 
is  appointed  by  the  Lords,  and  twice  as  many 
by  Qfl|  for  the  accommodating  of  diis  business  ; 
aM  they  are  to  meet  on  Fridny  next. 

%  Edwatd  Gooke*s  Repoft  concerning  the 
eonfeawc  widi  the  Lords,  touching  the  busi- 
ness oTFloid.  Hiat  the  Committee  agreed  on 
what  than  be  delivered  to  the  Lords  for  the  ac- 
eomieodatiag  of  that  business,  and  hath  divided 
it  inle  two  parts :  first,  the  inducement ;  se- 
condly, the  nature  and  matter  of  this  accom* 
modatjoey  For  the  fint,  tfiat  we  never  meant 
to  meddle  witfi  their  lordships  power,  that  we 
ffave  smliiiui  because  of  tne  notoriousness  of 
3ie  fofst,  for  the  ceal  of  our  duties,  for  the  ho- 
nour of  the  king  and  his  idiildren,  and  onr 
ttooea;  awl  tlmt  the  eenteaee  being  thus  gi?eo» 
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liw  Committee  thought  fit,  tbat  weshouldnoC 
advise  nor  contradict  their  lordships,  if  they  will 
give  ftirdier  sentence  on  Floid,  but  only  desire 
their  ierdsfaaps  to  ^e  into  their  consideratioii 
the  hanousness  of  the  oflfence,  and  to  do  it  witli 
'expedition:  and,  for  the  second  part,  to  offer 
unto  their- lordships,  that  Our  precedent  shall 
not  be  drawn  in  consef|uence  against  the  pri- 
vil^es  of  their  or  our  House;  and  that  there 
shall  be  here  Tif  their  lonlships  desire  it)  a  pro* 
testation  in  this  House,  that  this  preredent 
shall  be  no  prejudice  to  the  privileges  of  either 
House,  and  that  tlicn  \re  will  disire  there  may 
be  the  like  protestation  m  their  House. 

Mujf  12. 

fiir  Edward  Cooke's  Report  of  the  last  Con- 
ference wilh  the  Coniniirtee  of  the  Lr»rds,  con* 
ceming  the  business  of  Ediv.  Fluid.  He  taith, 
that  he  divided  his  speech  into  two  parts :  first, 
the  inducement;  wherein  he  laid  doviTi  our 
confidence  and  resolution  to  niaintuln  the  g;r)od 
correspondency  witli  the  Lords,  by  meaus 
wliereof  this  parliament  hath  rctiuccd  great 
abuses  to  a  good  order,  by  punishing  of  great 
offenders : — That  what  we  dul  was  tar  from  any 
intent  in  Us  to  gain  a  precedent, 'or  to  invarie 
their  lordships  U&rties  or  orivileges :  That  the* 
judgment  was  given  out  of  our  zeal  to  his  ma- 
jesty. Tlie  second  jwut  was,  for  the  accom* 
modatiun,  that  we  relied  on  their  lordships  kind 
messages,  and  that  we  desired,  that  this  judg-' 
ment  migiit  be  so  accommodated^  as  it  mi^xi 
be  without  prejudice  to  either  of  the  Houses  : 
That  we  leave  it  to  their  lordships ;  if  they 
vrould  proceed  to  a  judgment  and  censure  of 
Floid,  that  we  desire  they  would  then  do  it  ac* 
cording  to  Floid's  demerits,  and  that  the  execu* 
tion  might  be  done  with  speed  ;  and  that  \«  e 
would  make  and  enter  a  protestation  that  this" 
precedent  should  not  be  prejudicial  to  either 
House:  That  hereupon  the  Lords  did  (after  a 
private  consideration}  present  to  the  sub-com<^ 
mittee  a  Prot^'Station  in  hicc  verba  t  *<  A  Pro-  - 
testation  to  be  entered  in  the  House  of  the 
Lords,  by  the  consent  of  the  House  of  Com- 
mons, diat  the  proceedings  lately  past  in  that 
House,  on  the  Judgment  of  Edward  Floid,  be 
not  at  any  time  hereafter  drawn  or  used  as  a 
precedent  to  the  prejudice  of  etdier  House} 
hut  that  the  privil^fes  of  both  Houses  do  re- 
main Skhd  abide  as  before." 

Sir  Nath,  AtrA  movedi,  that  the  Committee; 
may  have  power  to  oonelude  on  the  Protester  '• 
tion  which  the  Lords  ofler ;  but  would  htre 
added,  that  neither  the  proceedings  br  us,  at^ 


vnj  other  proceedings  which  are  or  shall  bet  bk. 
this  business,  may  be  to  the  prejudice  of  the 
privileges  of  either  House  hereafter. 

The  Master  of  the  Wards  ooniplahielh,  tlMt 
he,  seeking  at  m  Conference  with  the  Lotus' 
to  repair  or  explain  a  mistaking  of  sir  £dwaid 
Cooke  in  the  delivery  of  the  message  at  the  - 
Conference  at  the  Committee,  was  told  by  sir 
Bdward  Cooke,  diat  there  was  the  sphit  of 
contraihction  amongst  our  Committee,  pofaatin? 
athim;  and lulding withal, dwt he, who ahould- 
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pA  to  Mr  Mfiiott  b  tiM  n 

8v  £d^f«f  Coofte  prolMtalb,  that  1m  mIm 
MMnlly.  and  moaal  not  the  M ulv  «r  the 
Wudi ;  Wt  and,  thm  tbt  Kke  ooatottdMtiav,  at 
tbalaal  cm? giitkm<  wwa  tha  at aitluam  of  Aa 
pailiaiiiaiit:  lliat  the  wwla  wUch  ha  apalsa 
at  tha  tima  wara  aa  tha  dathaa  in  Birehk 
LMia;  if  tiw  Maaler  of  ikt  Wardi  did  apply 
tha  aama  to  hinaalf ,  it  waa  mora  than  ha  naaat 
10  hun;  ^,wbaa  ha  spake  dioaa  words,  ha  took 
MlineasarB  ofthe  MaalBr  of  the  Waids'  hodr. 

Onsir  Edward  Cooke*8  prolestatioo  in  the 
House,  that  hemaant  not  tha  Master  of  tha 
Wards^any  ef  those  words  which  the  Master 
of  the  Wards  did  ezDa||t  against,  te  Master  of 
tfaaWaids,  in  the  H  OQse,  OMdv  said,  he  was  wtfl 
Mlisfted  with  sir  Edward  Cooke's  pvolastalioa. 

Sir  Edward  SackvUUi  would  have  us  send  to 
the  Lords,  to  hiow,  ff  their  lordships  in  thsir 
House  hare  eonfinned  te  protestatkn  they  of* 
fhrodattheComnittae;  and,  if  they  hair  a,  that 
then  he  wouM  have  ua  eonaant  to  it. 

It  is  orderad  by  question.  That  a  Mssssga 
ohaB  be  aentto  tM  Lordson  Monday  mominf, 
to  know,  whether  they  do  aflow  of  the  Pinatesta- 
tion  offered  at  tha  Cooferenee  by  tha  Coouttitlaa 
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AMeaaagelfoai  the  Loids,  That,  since  we  le- 
tarred  the  Judgment  of  Fknd  to  their  lordahtpa, 
Uiey,  understanding  that  we  here  a  trunk  of 
wntiitts  of  the  said  Floid's,  wherein  may  be 
sometfaig  to  sffgrarate  his  fanh,  do  desire  that 
we  win  aend  ue  aanie  to  the  eleik  of  their 
Bouse  to  be  opened,  that  the  writaogs  therein 
nay  b^  kioked  into. 

By  reason  the  mesaangers  from  fine  Lorda 
aud  (contrary  to  the  agieeiueut  between  us  and 
their  lordships,  on  the  Protestation  entered  in 
both  Houses),  That  we  had  referred  the  Judg- 
ment of  Pleid  to  their  kndshipa,  we  returned 
Answer,  that  we  would  aend  Answer  totheir  lord- 
ahips'  message  by  some  OMmbcrs  ef  this  House. 

Whflslwe  were  in  debate  what  Answer  to 
aend  to  their  lerdshiaa  raeamge,  another  Mes- 
sage came  from  the  Ltwds,  by  the  same  measen- 
gets  they  first  sent,  that  their  lordshipa  taking 
notioe  of  the  first  part  of  the  Measage  they  last 
sent  us,  do  now  (to  take  away  all  acruple)  aend 
to  acquaint  ila,  that  the  aaid  &st  part  ot  the  said 
msseage  was  mistsken;  and  the  effect  of  their 
lordship's  desiie  is,  to  havn  the  said  Floid's 
trunk,  that  the)r  may  look  into  tha  writings  in  it. 

Answer  to  this  sceood  Message  is  given,  That 
the  tmak  shaD  be  sent  up  totlw  Lords  (as  their 
lardsbuM  desire)  to  be  diqMised  of  as  thcv  lord- 
shin  ttiail  please.  And  accordingly  the  trunk 
and  ke;y  were  both  sent  to  their  lordsnqw  by  the 
8t'rieaut  of  our  Houae. 

The  Lords  of  the  upper  House  of  Piriiament 
did,  this  Mth  day  of  Mav  16^1,  censure  Ed. 
Pknd,  whom  before  we  of  tbe  lower  House  had 
oensined ;  but  their  lordshipa  oaOad  not  us  to 
deaoand  Judgment  (as  in  other  oansures,  on  bu- 

thauythay 


todiftb 

jnttanwd  Pbid: 
thoQgnC  tn9  JudK^Mflt  ana  Banasnoa  we  gave 
an  hun  waa  too  grcat,  their  hndahipa  have  laid 
an  him  a  heavier,  Tis.  *'Tliat  he  shall  be  de- 
graded finra  hia  gentility,  ride  on  Monday  next 
fkam the  Fleet  to  CheuMBda  on  horaebaek  with* 
out  a  aaddle,  wilfa  his  teee  to  the  haiue*8  tafl, 
and  the  tail  in  his  hand,  and  there  to  aland  twn 
ha^  m  the  pilonr,  and  then  to  be  there  brand- 
ad  in  the  fbvehead  with  the  letter  K:^Thsttott 
Friday  Ibltowing  he  aball  ride  from  te  albre- 
aaid  niaoa  in  the  sane  manner  to  WeatnuDater, 
and  there  stand  two  hours  mora  in  the  ptUorr, 


with  vrordsina  paper  in  hishat  shewmg bh or- 

Tonaj   " 
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lewmgni 
fi»oe:-*Topayfbraflnetothe  ktogttw 

0l.andtobeapriaan«^hiN4 

hiattfe." 

Jaas  1. 

I  saw  tUs  day,  after  our  Houae  was  risen, 
Floid  stand  in  the  pillory;  the  wordi  or  inacrip- 
tion  of  hia  oflbnee  bemg  akcred  of  that  they 
were  appointed  by  our  House ;  and  are  now. 
'*  For  Ignominious  and  demtdU  words,  ana 
**  maliciaus  and  soamltiJ  bpnaviour  against  the 
**  Count  purine,  and  die  king's  Qnlydanghter» 


**  and  their  children."  This  was  pinned  to  hia 
breast  and  back,  and  he  stood  two  houn  in  tfan 
piHory,  and  did  ride  acootdbg  to  the  sentence 
ofthe  upper  House. 


The  following  He^ds  of  the  Debates  whieh  took 
place  in  tfaie  Houae  ef  Cammans  raapact- 
mg  Flayda  are  taken  firom  the  pnntod 
Joumala. 

1  Com$mm$  Jmrnokj  601. 

Hk^ljf  M  p*  SI* 

Sir  H.  Unaawriig.  That  hath  heard  the 
lord  Warden  say ,  thiO,  when  he  waa  president  of 
Walss,  Floyde  questioaed  for  speakao'.r  againat 
theBiUe:  and  now  is  questioned  for  speaking 
aninst  the  noble  king  and  mieen  of  Bohemia, 
fiierefore,  sithcnoe  he  ham  aptdLen  against 
God  and  man,  movcth*  that  neither  for  &d  or 
man's  sake  he  may  have  mercy. 

FUnfde^  at  the  liar,  charged  by  Mr.  Speri^r 
with  speaking  the  scandalous  words  before- 
mentioned,  amnst  the  prince  Palatine,  or  his 
fauKr,  and  wiSi  his  denying  thereof:  peisisteUi 
in  nis  denial  thereof . 

Pemington^  confronting  Floyde,  repeatctfi  hb 
former  speech ;  that  knoweth  not,  just  at 
what  time  theae  words  spoken,  knoweth  no 
such  man  as  Fryer,  except  Dr.  Fryer. 

Mr.  Hack^il  That,  in  the  exnminabon  of 
Lectioe  Hanys,  be  obearveih,  that  she  heard, 
that  she  denieth,  she  ever  acquainted  the 
warden  of  the  Fleet;  but  that  sheao|uanited 
one  WilHams  with  it  beoauae  she — 

Sir  Ha  Pkitiipprt.  Came  with  a  feaolatian 
to  apeak  freely  in  this  pariinment  Wisheth  n 
bsttor  occasion  to  shew  hti  affeetiott  to  thia 
noble  kdy,  the  king's  daughter,  let.  The 
oibnca :  9dly,  against  wham  committed :  Sdly, 

Tha 
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tuHMfion/aod  sptteAil  ag^ftinsttb'e  ^ang  and 
queen  of  Bobemta.  The  persons,  agaihst 
whom  :  the  hopeful  issue  of  oar  great  master. 
Of  the  kingr  saith,  because  he  endearoiuvd  to 
be  happy,  (sod  made  him  unhappy.  For  her  : 
equal  in  virtne  and  honour  to  any.  Floyde  a 
Iraare  from  his  original :  a  pomsh  knave,  the 
most  dangerous  of  all  other.  Tor  his  punish- 
ment :  To  have  him  carrried  irom  -Westmin- 
ster gate,  vn^  his  face  to  an  horse  tail,  a  paper 
■pou  him,  in  great  letters ;  '^  A  popish  wretch^ 
for  dishonounng  the  ldag*fi  children  :*'  to  the 
Tbirer  ;  and  there' to  lie  m  littie  Ease. 

Sir  Tho,  Rot>,  Because  a  prisoner  com- 
mitted from  the  Lords  of  the  Council,  to  go  to 
the  Lords,  to  let  them  Icnow,  we  desire  to  nave 
liim  whipped  ^rou«fh  London. 

8ir  D.  Digget,  As  sir  Tho.  Row. 

Sir  Prancii  Kiunaiton.  That  Floyde  put  into 
the  commission  of  the  peace. 

Sir  Geo.  Moore,  No  punishment  too  great 
for  this  ofience.  Precedents  have  a  beginning. 
To  whip  bfm  back  to  the  Fleet. 

tHr.  Wkil90n  voucbeth  a  precedent  of  the  * 
in  &)ain. 

Jnr.  Rayaeterqfte,  I^OOOi,  fine,  to  be  on- 
ployed  in  the  wars  of  the  Palatinate ;  and  to 
spare  his  whipping. 

Mr.  Neale,  To  carry  him  in  a  disgraceful 
manner  to  the  Tower ;  and  he  there  to  remam, 
till  further  directed  by  the  Lords. 

Sir  Francit  Seymour.,  To  ao  from  Westrain- 
Kter  at  a  cartas  tail,  with  his  doublet  off,  to  the 
Tower,  the  beads  about  lus  neck,  and  as  many 
lashes  by  the  i^,  asl  beads. 

Mr.  Suiter.  To  punish  first  here,  then  may 
be  punished  bvthe  Lords.  To  send  him  to 
the  Tower.  IVhipoing :  beads  :  To\ver :  little 
Ease.    Then  fuitner  piuntshment  by  tfie  Loids. 

Sic  Etbo.  Gff/et,  Sorry,  so  unwovthy  a 
wretch  should  bear  the  name  of  an  Enghsb- 
maa ;  yet  might  evade,  aiid  say;  he  were  a 
Wdshman.  POlory  here,  with  a  paper  of  his 
head,  containing  his  vile  words :  whipped ;  his 
beads  and  cracmxes,  and  eapeeially  h&  friar's 
girdle,  about  htm :  if  these  can  deten<)  him 
from  good  whipping,  well :  so  many  more  at 
the  court  gate  ;  and  so  at  the  Temple,  and 
Cheapside.  Then  to  return  him  to  the  Fleet : 
for  cannot  put  him  into  a  worse  pnson. 

Sir  Ralph  Hofiton*  To  suspend  our  judg- 
ment tiH  his  papers  examined :  for  may  aggra- 
vate has  oflfence. 

fkr  J.  Perroti.  To  the  Tower  at  first :  then 
to  send  to  the  Lords  about  it. 

So-  r/io.  Hobby,  To  leave  out  none  of  these 
punishnienta.v  The  doubt',  because  committed 
by  tli«  LovdsL  To  suspend  our  judgment,  tiU 
lus  papers  examined. 

Mr.  Mttllory,  Not  to  defer  it,  nor  to  pot  it 
off  to  the  Lords.  Conaentethto  the  punish- 
raent,  spoken  of  by  sir  Ro.  Philippes :  and 
piHoryat  Powle's  cross. 

Sir  Fr0»ei$  Darcy  addeth,  boring  thnnigii 
his  tongue. 

Stt^f,  Hormf,  To  have  hm  tongue  cut  out, 
or  eht  at  iMHt.    BmibtetliylieaDiiiteB^gCBQfr) 

TOU  VIII. 


which  may  be  discovered  by  bis  papers.    Ttf 
suspend  our  sentence. 

Sir  Jb'c/o*.  CecilL  To  make  tbis'punishment 
greater,  than  hath  been,  in  like  cases,  hatfai 
been  fbr  subjects  scandals.  To  bore  him 
through  the  tongue;  and  a  B.  in  his  fore- 
head. 

Sir  Geo.  Goring,  Now  called  up.  To  have 
him  8^ upon  an  ass  :  12  stages,  as^  \Z  beads  i 
at  every  one  to  swallow  a  bead ;  -and  12  jerk« 
to  make  him — 

Mr.  Salisbury.  Sorry,  hath  any  Welslk 
blood  in  him  :  yet  but  half,  for  half  English. 
Agreedi  with  tne  nwst  severcpunishment. 

Mr.  Price.  A  paper :  pillory :  riding  upod 
an  horse  backward :  and  900/.  fine. 

Sir  Ro.  BevelL  Agreedi  with  die  greatest 
nunisfaraent,  but  bkxNl ;  and  would  not  have  the 
Deads,  &c.  put  imon  him,  lest  should  be  thought 
to  be  for  his  rengion.  To  defer  the  fine,  for 
search  of  the  papers,  for  his  greater  punish- 
nient. 

&J6.  Jepkum,  To  punish  it  presently.  Te 
whip  hun  to  the  Tower;  viz.  as  far  again,  as 
those  for  the  S^mish  ambassador :  and  a  good 
fine. 

&iT  Rich.  Gratemor,  Not  to  defer  hiapunish- 
ment  Whippingv  to  the  Tower:  Papers: 
Beads  with  hmi :  Out  of  the  conunission  of  tiie 
peace:  Unbarriatered. 

Mr.  Finck,   Desireth  all  tiiese  putiishmciits ; 
yet  no  corporal  punishment,  because  no  proof , 
upon  oath  against  him.    Pillory. 

Sir  Tko.  Weyneman,  To  carry  him  to  the 
Fleet,  and  whiphim.  And  hopeth,  upon  search 
of  his  papen,  to  find  matters  to  hang  him. 

Sir  Jo.  Strangewayes.  To  make  a  precedent 
in  this  case,  if  none  before.  Whipning :  boring 
his  tongue,  at  Cheiqpside :  and  tnen  to  retom 
him  to  Uie  Fleet. 

^r  Edm.  Wardor.  To  make  a  precedent,  if 

nonebefore#  To  retumhiranowto  the  dungeon 

^in  the  Fleet     Whipping:  as  many  laSiea^ 

as  the  prince  andpnuoesB  dd:  boring  in  the 

tongue. 

sir  Guy  Ptihnee.  No  blood.    Tower,  to. 

Mr.  A  ngell.  A  gag  in  his  mouA,  to  keep  him 
firnn  ciying,  ated  procuring  (lity.     .  *« 

Mr.  thwerton.  To  have  him  stand  upon  the 
pillory  at  the  exchange,  that  the  strange  mer^ 
chants  nuty  know  it,  and  publish  it  abroad. 

Sir  Jo.  Walter.  To  avoid  cruelty  in  his  pu- 
nishment. To  vilify  him,  as  he  hath  done  thes^ 
noble  princes.  To  ride  backward  on  an  horse : 
A  fine  iintt  may  go  to  the  Palsgrave ;  because 
asked,  whither  ttehtd  would  go:  pillory:  his 
beads,  to.  to  be  faaiiged  about  him,  to  shew, 
from  what  root  thisgvew.  Thathe  lau^[hed  at 
the  loss  of  Plague ;  therefore  to  make  faim  cry 
by  whipping. 

Mr.  Mullet t.  Tower,  preaently.  Whipping^ 
to.  to  be  respited,  tin  the  uikfm  perused. 

Mr.  Glawylle  seooodeai  nr  Jo.  Walter's  mo- 
tion.   Not  to  be  disputed,  but  we  m^  do  that, 
which  we  are  about  to  do.    To  do  this,  and 
leave  fintiier  puBbhment  to  the.Lo0ds. 
.  tfr^  Aifori  emoamOkwA  «r  Jo.  WhUei 

I 


115]  STATBTRTALS^S^CharlksU.  \6M.^PrdU€iing8MgMln9iR.TI^mp$09i:[i\e 

m  ttlly  bot wbjqpphi^.    To  fine  him,  instead  oft  to  be,   •'  For  fidse,  miliGioiH  and  desptefiil 
wfahnniiff.  ' "  speeches,  aninst  the  long's  danghter,  snd 


Bif  if.  Andendn  eoncorreth  with  sir  Ro. 
Phillippes.  Not  satisfied,  to  take  him  ont  of  the 
prison,  whereunto  the  lords  of  the  oonncQ  ha:ve 
committed  him.  Paper:  branded:  ride  back- 
wards: beads  about  him. 

Sir  Jidw.  SanA.  Much  difficuhy  in  this 
cause.  To  be  wc^l  advised.  That  our  sentence 
will  be  censored  in  a  great  part  of  the  Christian 
world.  The  root  from  ill  affection  to  religion, 
and  so  to  our  state.  That  only  two  emment 
persons,  viz.  Ed.  6,  and  Queen "^  Jane,  escaped 
the  vinilent  tonffiies  of  opposites  in  religion. 
This  lady  the  tiurd.  Praised  by  all  her  ene- 
mies. Would  join  with  the  Lords,  hot  for  the 
vreat  bosiness,  we  hare,  and  shall  bring  them, 
ffot  to  meddle  with  his  religion,  bat  his  ofleoce 
In  tongue.  That  wifl  make  him  be  oanonisad. 
Conmiendedi  sh*  Jo.  Walter's  censure :  dtflbreth 
mAy  m  one  peint,  riz.  whipping ;  whidi  the 
pmiishment  or  a  slave ;  where  he  a  gentleman, 
ttccept  first  de^praded.  This  demoing  not  m 
«nr  power,  but  m  the  earls  manhiu.  To  punish 
hmi,  wherein  he  hath  offended.  GeDdman,and 
Ggodwtfe,  words  of  contempt,  not  of  slander. 
To  panidi  him  with  as  mu^  contempt  as  may 
be :  riding  badcward :  paper :  piDory  in  dhreis 
emineDt  places:  imprisonment  in  a  dungeon 
for  some  moderate  time :  fine. 

Mr.  Pymmr.  Tb  whip  hhn,  except  williin 
•ome  reasonable  time  he  pay  lOOOf  •  fine. 

Sir  Fr.  Ooodvyn,  No  whipping ;  but  fine 
instead  of  Aat  Tower,  because  that  our 
prison. 

MatifTifike  W^rdM,  To  give  pnnisbment 
ibr  the  fanh  committed.  If  make  a  preceilent, 
let  it  be  withoat  exceptiott. — Not  to  gnre  such  a 
sentence,  as  shaH  hurt  Uie  kmg*s  chtblren. 
Though  his  rehgion  the  groimd  of  his  erii  af<* 
fection,yetnol^«ie8tionedherefbr  it.  Sorry, 
we  so  nnecTtain  m  the  power  of  this  House. 
Moremnsled  this  pariianient  than  ever  before. 
Told,  m  thebcginnhig  of  this  pailiaaient,  we  an 
afasolnte  court:  lliaf,  in  some  <;ases,  we  to 
judge  afaoe;  in  odiers,  with  the  Lords;  in 
sthera,  the  Lards  alone.  '^ 
,  Sir  £tfm.  MbvitfageBr.  That  not  in  mir 
power  to  icBwre  Um,  because  tiM  king's  pri- 
son^ m  ow  rieet. 

Mr.  3is/i9ry.  As  we  have  power  to  send  for 
hun  hillfeer,  We  famv^powerto  tend  him  to  tiie 
Aower. 

Sir  ffw.  5rro»</e,eontraj - 

Sir  JRidft.  Wvneky.  Hm  Fleet  not  a'  fit 
prison. 

.  UpoMnesllon,Fk»ydetaberetarned]mQlier 
to  the  Fleetdiis  mghft^tmd  to  iSe  in  Bottan'a 
ward  there:  to  be  brought  hither  agifin  to- 
morrow morning,  and  to  beset  on  tibepfllory 
bereat  Westminsler, two  hdiirs, from nme. till 
eleven:  to  ride  from  Westminster  to  the  Ex* 
change,  and  there  to  stand  upon  the  pfflorytwo 
hours:  to  ride  backward  upon  an  hone  with- 
oot  a  saddle,  his  fiM»b«BleirBrd  to  the  horse 
taO,  and  the  tail  in  his  handtand  papers  on  hb 
|i0i:  thehMNriptian,'OB  thepapopanfipfltory 


'*  her  husband" :  to  stand  upon  piHory,  in  likt 
manner,  in  Chea|iside,  on  Friday,  from  ten  tiS 
twelve,  and  ride  thither  in  like  manner,  and  rids 
back  as  before:  fined  at  1,000/.  Tbe  former 
Committee  to  survey  and  nmniinp  te  P^^pcrf 
in  the  trunk. 

Sir  Th»,  Wentworth  moveth  for  a  select 
C!omrotttee,  to  consider  of  the  accos^dons,  tes- 
timonies, and  parliculars  of  our  judgment 
This  to  be  done  by  the  same  Comimttee :  Sir 
£dw.  Sttids,  sir  llio.  Wentworth,  sir  Geon>a 
Moore,  and  Mr.  SherfieM  added.  Hiis  to  lis 
done  with  all  roeed,  and  to  be  reduced  into 
vrriting.  The  Sentence  to  be  eaecnted  by  the 
shert^of  London  and  Middlesex ;  and  a  war- 
rant, for  that  pmpose,  to  issue  under  BIr. 
Speaker's  hand;  and  that  warrant  to  be  drawn 
by  the  former  Committee. 

FkfydtiealMtn  to^bar,  and  kneeling^ 
Mr.  flpfakci'  pronoanoed  his  judgment. 

Tbe  warden  of  the  Fleet  commanded  to  lodg^ 
Floyde  this  night  in  'Button's  vraid,  and  to 
bring  Florde  hmier  to  WWtoihMrter  palaoe,  bv 
eight  of  the  clock/and  to'dMiver  him'from  time 
to  time. 

Afory  9,  p,  sf. 

Mr.  Priee.    AD  tins  day  in   a  bdiyrinth 
Divers  tlueads  pot  mto  our  hands,  to  wind  us 
out  of  it.    No  way,  butby  the  kirig ;  Hdier  by 
his  grace,  or  power. 

Mr  Tho.  Wmimottk.  Tlie  kmg's  elde^ 
daughter  rejected,  in  some  things,  by  act  <n 
parfaament,  more  than  any  other  daiis^ter. 
Nottogotothe  Lords,  nor  petition  the  king: 
Not  fit,  if  onr  jodgmeot  coram  imn  judiee. 
To  proceed  by  a  law.  lliongh  not  so  speedy, 
yet  more  safe  and  firm,  especially  fiir  his  fine. 

Sh*  Edw.  Csct/fL  This  pariiament  expected 
to  be  the  happiest,  that  eter  '^  *  maybe  so,  if 
oonM  get  a  prededent.  By  Mr.  Sneaker,  and 
aome  select  conunittee,  to  attend  iiim,tope» 
tion  *  *  to  be  respectful  of  Ins  snl^ecta 
OfieveCh  him,  that  a  pimidi  knave  sbottU,  in 
the  fhce  of  this  House,  *  a  crom,  and  tidnk 
now,  that  this  had  pKserred  him  from  out 
jndgmetit. 

' '  Sir  tJio,  Jiersiyn.  *  Ffaidedi  no  hisfificainnf 
by  any;  of  onr  judgment  Tlie  kingsendelh 
ua  only  a  qnery  :  Condemneth  iis'  aof.  To  * 
Mr.  Sp«Qcer  go  to  the  Iring,  to  t^faim,w4 
not  yti  prepared  toanswer  his  queries :  There- 
fore to-gtve  us  longer  tiflflue  fbr  sedtch  of  pre,r 


Serjeant  Davyt.  To  end  this  htniidrs4hi| 
day,  if  possible :  IVi  present  it  tohb  majesty 
vrnn  expcuiuou.  imn  we  nnre  power  oi  jur 
ditsatttrem  thii-  cas^,  if  hi  akiy.'  "We  happv, 
that  have'ihh'  noblest  Ung  hom,  that  is  m 
JSurtme:  The  queen  of  Bohembi  thetef^e,  hti 
daognter,  of  tM  same  nobility.  nisaC6Rr 
temnt  ofiered  to  Ihe  king's  pcisdn,  who  ony 
heaa ;  and  therefore  .we,  the  body,  are  to  be 
aensiUe,  and  take  notioe.  <>To  make  this  lady 
nttgm*tfewHaani  f^gptrfiafo!    ThetingfeM^ 
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mtaded  him  to  let  th«  Houaa  know  his  cure 
about  Floyde.  Thanlu  to  the  House,  tor  their 
lore  to  him,  and  hit  cbildreii.  Tiiatthe  kiiij^ 
hath  given  order»  upon  Floyd's  petition,  to  his 
leanied  oounssl,  to  examine  Fio^d.  That  the 
petition  was  delivered  by  Richard  Floyd^ 
where  the  king  thought  it  had  been  Edward 
Iloyd  himaelt.  That  Floyd  now  exammed 
ky  Mr.  Attomey  and  solliffitor  deaieth  it. 
rviliif  to  monow,  give  orders  to  have  Jhis  ejca-. 
mmed  by  the  LoHs,  upon  oath  ;  and,  if  it  siiall 
be  proT»l  dwre,  wUl  punish  it,  according  t0 


sent  ID  person  here.  If  any  spf«h  agsinst  this 
House  abroad,  we  send  for  bim.~No  ques- 
tion, but,  npon  his  confeasioiL  we  might,  for 
the  reason  aforesaid,  miniah  him ;  and  may 
do  it  herB»  without  oolA,  if  the  House  satisfied 
wiu  €t  modit. 

Sir  Osor.  Moore.  To  acknowledge  no  error 
in  our  judgment,  nor  to  contest  with  the  king. 
TonassahiU. 

Upon  c|nestion,  to  address  ouvsdTes,  in  this 
«ftso»  to  his  DMiesty. 

M^ter  qfiht  Woitdu  That  the  Speaker, 
with"  the  whole  House,  may  nresent  our  re» 
quest  to  hb  migesty.    So  Mr.  nandesibrd. 

Sir  Htktk,  liicA.  Because  nothing  crosaetb 
oar  judnnent,  but  the  precedent  1  H.  4,  wliich 
an  caccdient  record  for  us,  made  in  thai  pariia^ 
ment,  wherein  the  most  prodigious  foct  donoi 
that  ever  m  parliament  (  which  this  House  then 
disavowed:  whidi  made  the  king  and  Lords,  in 
indignation,  sedude  them  from  judgment  in 
those  cases.  Tiie  foct  was  upon  king  Richard 
theSd. 

Mr.  Carvjflf.  If  any  fordgner  offend,  just- 
ly, any  member  of  this  House,  in  words,  we 
taivr  convoBt  and  punish  him. 

w  Jo.  C^amberlayne,  Feareth,  this  going 
to  the  king  wffl  procure  a  distaste  between  the 
Loidsandus. 

Mr.  Nove.  Well  resolved  to  go  to  the  king. 
To  give  him  full  satisfoction  in  some  things. 
Have  stayed  any  execution  of  ourjudgment. 
For  the  ifueries  made ;  if  any  man  ofthe  House 
had  beaten  Floyd,  the  king  would  not  have 
been  •  offended :  Much  less  our  judgment. 
Not  to  contest  with  the  kin^  of  our  ris^ht.  To 
set  down  our  reasons,  moving  us,  in  tnis  parti- 
eolfer  cause,  to  proceed  as  we  have  aone : 
For  the  general ;  not  to  disclaim  our  right,  but 
to  take  tme  to  search  precedents. 

Sir  FranoM  Seifmor,  To  have  only .  ten  or 
twelve  to  attend  the  Speaker  to  the  king.  No 
debate  with  the  king*  To  search  precedents 
atierwards. 

Sir  Wm.  Slnmde.  To  leave  it  to  the  king, 
wfaadMrtibe  whole  House,  or  a  select  number, 
to  attend  the  Speaker  to  the  king. 

Sir  FrgmcU  F«m€,    Accordant. 

Snr  TAo,  Jerm^n.  A  committee,  to  with- 
draw themselves  presently,  to  set  downm 
writing,  what  shall  be  preiented  to  the  king 
by  the  Speaker. . 

Sir  Eim,  Mimmtiigem.  Not  in  our  power  to 
Moint,  whether  the  whole  House,  or  fewer, 
oaD  ooneto  theldng.  To  leave  that  lo  him. 
Mr.  Secretary,  ChaiKeUor  £zche(|uer.  Master 
ef  the  Wards,  presently  to  signify  fo  his  ma- 
jssty  the  danre  of  the  House. 

Mnior  ^  ike  Wardi»  Te  take  especial 
eaie  of  sirNath.  Riche's  motion,  lo  answer  the 
seoord  of  l  H.  4.  Neither  to  secuse,  or  ex- 
cone  ovnelves.  To  shew  our  jlidffinent^  to 
have  been  hastened  by  our  zeal.  To  desire^ 
4km  kng  win  deal  with  us,  as  a  fother. 


our 


conceiving  us  to  have  no  power. of 


JHey  4. 
Mr.  Sccrtiary*   The!  die  king  hath  con« 


i 


tn  oath.    Thatfor  diepteoedent  1  H.  4.  the 
kmg  (whereto  Mr.  Speaker  replied)  was  pre- 

Cd  te  have  given  an  answer;  hut  did  for* 
,  in  respect  many  theve  were  no  members 
of  this  House. 

Mr.  Soliiciior.    That  die  king,  as  soon  as. 
Mr.  Speaker  and  the  House  gone,  the  king 
commilled  the  examination  of  Fk>yd  to  tbe^ 
attomey  and  him.    Floyd  denied  it.    That 
theattwney  told  him,  he  had  denied  his  scan-. 
daliaingof  sir  Fraucts  Even,  till  he  shewed 
him  his  hand- writing;  which  he  again  now 
absolutdy  denied.    That  the  kine,  npon  this' 
denial,  the  more  desirous  to  punish  him :  And* 
therefore  leaveth  it  to  the  judgment  of  the 
House,  whether  to  insist  further  upon  their- 
right,  of  judging  this  business  here,  or  to  go  to 
the  Lords  in  this,  as  we  have  done  in  all  other' 
business  this  session. 

Sir  X  PtrrotU  To  have  it  considered,  whe- 
ther we  be  a  court  of  record,  and  whether  we. 
have  nottK>wer  to  give  an  oalh. 

Sir  W.  StromtU*  This  no  seasonable  motion 
now.  To  go  to  the  Lords.  That  examination 
will  be  long,  and  will  defer  his  punishment. 
To  goabout  that  now,  which  may  best  advance 
the  good  of  our  countries. 

Hvr.Ho.PhiU^pet,  Inourjudgmentasmuch 

^love  to  the  king,  and  hia,  as  ever  &om  any 

House  of  Commons ;  and  as  much  duty,  in 

desiring  the  execution,  as  ever  from  any.    To 

sit  down,  and  meddle  no  more  in  Ihia  business. 

Mr.  Afford-  This  House  never  so  shaken^ 
in  Judgment,  as-  now.  Our  judgment  gene- 
rally known*  That  done  by  us,  in  one  case, 
for  the  kiiMr's  issue. 

Sir  D.  Biggs  concordat  with  sir  Robert  Phil*; 
lippes. 

Sir  Tko,  Jermjfm^  accordant  If  any  could 
maintain  what  we  have  done,  would  never  sit 
down.  If  that  true,  n^ich  we  have  heard 
here,  thia  the  gnalest  court  of  England,  and 
the  least  powcar. 

Sir  Wm,  HerberU.  We  have  given  our 
judgment :  The  king  may  stay  the  execution : 
We  cannot  help  that. 

Mr.  Mallet,  This  a  court ;  where  law,  and 
discretion.  The  best  discretion,  to  leave  thia 
matter  now. 

Sir  Edm.  Soiko^le.  While  Fknd  notponiah*. 
ed«  we  aU  suffer.  No  loss  of  privilege,  for  the 
Lords  do  concur  with  us  in  the  sentenecy  not  to 
confirm,  ours. 

Gear.  Moor.  Thinkekh  yet,  they  gave 
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tiiis  judgment  t'lifle,  as  weU  as  juUmmi  For  ment  shall  be  entered,  omot  So  air  WiUiain 
done  upou  good  reason.    An  oath  not  requisite    Spencer. 

ip  all  causes.  The  matter  not  obscure,  but  Mr.  Smyth.  That  the earkmanhal,  in  this 
plain.  Not  to  go  to  the  Ijords.  To  rest  here.  '  case,  upon  cemplaint  would  hsre  paniabed  H; 
For  that  his  maieety  may  stay  the  ezecu*  vel  .examine  not  upon  oath.  Kncwrelfa  this  in 
tion.  I  nis  own  case. 

Sir  JEtiw.  CuUI.  Wetheaimewsoftheoom- '  ^r  T/to,  Wnntuforik,  That  the  jodgment 
monweakh.  To  regard  our  loyalty,  and  the  '  rightly  given  execotion  may  be  sbijed  bv  tiie 
honour  of  this  House.  Not  to  ff o  to  the  Lowb,  king :  &  hath  been,  of  judgmeOli  giTes  oy^the 
to  mo\e  them  to  patch  un  our  ntuhs.  »     j  Lords.       . 

Sir  Vho.  How.  Tko  liberties  ef  this  House  '  Sir  Edw.  Coke.  Judgment  not  fo  be  stayed, 
much  shaken  now.  Thinketh  our  judgment  |  finr  Great  Seal,  &c.  yet  where  felony  or  trea- 
rightly  ffiTsn  and  may  stand  upon  record  here»  •  aon,  theldn^  may  stay  the  proceodmg.  This 
as  our  claim.  That  tnis  cannot  now  come  to  judgment  given  tor  the  kio^ :  For  has  blood* 
the  Lords,  either  with  us,  or  without  ns:  Not  |  Any  man  nuiy  stay  his  own  suit.  Nottoqaes- 
with  us,  without  our  disfpraoe ;  nor  without  us,  tion  tfaejudgmant  Every  mai^  though  alK 
heouise  cannot  take  netice  of  any  public  grie*  sent,  involT^  in  the  jndenent ;  yen  the  judg^- 
Vance  (as  this)  without  complaint  thereof  from    ment  his,  though  he  «7  a  contrary  opinion. 


benee. 

Mr.  TreoMurer.  ^ot moved,  or  intended,  we 
ahonld  uotcarry  this  to  the  Lords,  or  consent  to 
it;  but  leave  the  coufse  thereof  to  the  king, 
and  speak  no  more  of  it* 

Mr.  Secrttatyy  aooordant 

Sir  H.  WUkrtngtM.  Thinketh  not,  but  we 
have  power  to  give  an  oath;  And,  for  preoe- 
dentB ;  every  precedent  had  a  begumin^.  • 

Sir  iL  FoUk'  To  proeeed  in  this  by  way  of 
hill. 

•  Sir  Edto,  G^Ui*  Not  to  wave  onr  ri^t. 
Thinketh  in  his  oondenoe,  we  have  done  wdJ, 
and  judicially.  Not  to  go  to  the  Lords  in  this 
Oourae.    To  leave  it  to  t£e  king,  and  with  tiie 


lonff. 


l0$ter  of  the.  Wardi*  Sorry,  we  driven  to 
tiiisstnui;  not  much  election;,  Cannot  ffo  back 
feomieur  judgment. :  We  have  appealed  to  the 
king  :  Can  g^no  higher.  To  gi>  no  lower.- 
To  9o.once  again  to  3ie  king*,  awl  to  let  him 
know,  what  we  have  done,  nath  been  out  of 


Cojieorg  dUc&rdui,  The  judgment  ahreaoy  en- 
tered. The  long  may  stay  the  execution, 
where  he  only  pasty. .  la  appeal,-^  td  stay  ; 
in  indictment,  otherwise. 

Sir  Tho.  Wurion.  First  to  read  the  jttd^jiBeait 

Mr.  Solkcitor,  Wdl  not  go  about 'to  diasnade 
tfieia  fi«m  tbiy.  Not  t»  &  fit  tUbga 
sonably.    That  this  questian  grew  1^  a 
sage  irom  the  king. 

Sir  Edw.  Coke,  Sir  Rd.  PhiHipMi  Mr.  N«T, 
Mr.  Alfiwd,  sir  Sam.  Sands,  Master- Off ^  the 
Wards,  sir  NathJ  Rieh,  air  Edw.  CeotQ^  me- 
sentlyto  rethre  into  the  cammhtee  irhwAcr, 
and  to  set  down  in  writing*  the  jodgneMt. 

Sir  Edw.  SackByU.  That  all  oor proeaedinga 
may  beenteiodlim,andkq>taaBeeopd8. 


TheRepertin  Grey's  Debates  ef  the  apeeohes 
made  m  tne  House  of  ComaioiB  in  the  propose 
of  the  Proceedings  against  Thnmpaas  la  as 


our  zealn|id  love  to  him,  and  his  ckildrsn.    To    follows  : 

desire  him,  once  again,  to  do  with  us>  as  a  &•  i     tt^^..  ««.ji: *v    » *,    r  ^i.    r>^       z*^ 

ther ;  and  not  to^Ti  overto  the  Lotds,  but       ^f^?J^^  ^^  ^^"^  ^  ^^  Committee 
v.iZLi7v/^A    ^     «»  va^  "w  *"«  MMMfimy  ma.    appointed  to  examuje  the  complaint  ainunst  hwi 


himself  to  end. 

Sir  iS:isi.  Sandi.  No  member  of  Has  Honse 
ought  after  a  question,  to  queirtion  the  power 
of  this  House.  TbatthejiidGncneBt  given  out 
of  a  great  zeal  and  love  to  Ins  majesty.  To 
let  tlue  world  know  noi pique  •'between  the  king 
aid  his  people.  Not  enoneous,  nor^corvim  non 
judice.    A  court  of  records    Therefore  may 

Sva  an  oath.  Disnaa  loselfa  no  privilege, 
ow  long  have  the  Lor^  diiused^  nve  juc^- 
iteentsinpatiiaiuent?  Tfae^idng,  astaaad,{ve- 
aent  hei«»  ^nd. in  all  hiseantB.  We  paoiah 
^ere  abuses  to  the  members  of  our  Hottae, 
yea,  to  their  servants ;  joonch  bmic  to  .  Ae 
aingVUood.  To  enter  Ae  judgnnnt.  -  Let 
him  bting  his  Writ  oi*  Enaar.  No-  eomqition 
ib  us»  but  by  our  lote-to  the  IdngL  We  jndge 
many  things,  without. ealh.  >SfaefifiS|  ^kc  pasa 
hilk.  Tliat  we  werea  court  belbte  ever  swear- 
ing upon  a  book  intraduoed«<  Tk^aedidBwear, 
and  prtest,a8  deeply,  and  credibly,  kae,  aa 
could  be  by  swearuig'  upon  a.boak. 

Sir  I'Vancis  Seyrmtr^  s\aA  sir  Frame»  JFVmc. 
1\»putit  to  the'qiMaition»>whithHr  tbajndff- 


pointed  to  examine  thecomplaint  against 
(6ee  p.  3.  sup.) 

Sir  Robert  Markk/im.  I  would  not  aend 
him  to  Rome,  lor  tar  that  he  is  their  chap- 
lain already,  but  1  wouUbanirii  him  to  Qeoeva  ; 
for  he  says,  **  They  are.  wnme  than  ^devil 
that  are  Prariivytenana.^'  'IM  ImiiiBiDtbelRfl 
of  banpshmenfef  thefapiata.' 

Sir  Fraacu  IVimungtom.  I  tahe  .'Aua  bn- 
sineaa  to  be  of  mat  eanoaninoat.  When  I 
ayeak  againai  aneh  men  aa  thne,  I  sp^nkfor 
tiie  ^hiurch.  Three  ihiaga  tbia  aepM^mns 
upon.  Firat,  botd  arid  impudent  rettectiBiia  on 
thediing ;  and  it  is  omr  -  duty  ta  Aifaa  aolide  e# 
such  men.  Next,  I  never  heard  any  vmnaa  can* 

$  alklmext, 
is  a,  moat 
upon  hia  to-as^ 
serttlMiae  thugs !  Therewere  manV  witrntwep 
haawd  ■  He  is  reallaBailn'  and  oator-^abe^almt 
ininuMsmg  thaaa^oeiiteaa,^and  thiaimi^iuDae 
his  Onenoe^  that  it  waa  dope  in  interval  of  par- 
Kawantj  in  the  boldnens  of  thepapistai  It  is 
weitfay  ymr;>nniiiiilniimim  vftetHo  dn  with 
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tbMiDfti».    Ihttrelmrdof  apreMdentiifsen- 
tenciii^  suoh  a  petsoD  to  ride  thvoiigh  the  city 
with  his  Aoeto  the  hom'g  tail.    If  yoa  hukiah 
him,  il  is  the  way  to  make  him  a  oardinal ; 
■uch  oompany  as  you  bteod  in  yoar  bill  is  |ire« 
ferment  to  hmi :  Some  men  we  vee  will  strag- 
gle inrd  -  to  keep  the  pratestanlB'  from  being 
Mimed,  end  I  must  beheire  that,  at  the  bottom, 
they  .loveaofMry  better  than  the  protestant  re- 
ligion.   We  may  raise  a  4yq>iite  amongst  the 
Ijioida;  though  the  man  seem  too  little  to  im  • 
peadiyyethis  crimes  are- great  enon^  for  the 
GomoMiia  ef  England  to  efaarge  faim  upon; 
and  lei  the  bishop  see  what  kind  of  cattle  these 
are  that  eeandaaae  ^  ehnrch.    lliereforel 
wouU  resoive  uponaomeauesiions,  viz.  '^  That 
hehaa  impodently  acandaiiged  his  majesly  and 
the  protestant  rc£gion  ;^'  and  when  you  have 
put  these  tothe  vote  upon  him,  the  best^way  is 
tomake  him  exemplary.  .  I  was  thinking  -of  a 
short  bill,  to  put  a  character  of  disability  npon 
him,  for  really  there  are  such  a  mnltitiide  «f 
people  in  the  pkit  (and  that  borders  croon  iQ  that 
.yoQcannot  well  impeach  hhn.    Suohsortof 
people  as  these  absolutely  endeavour  to  destroy 
the  doctrine  of  the  church,  and  to  bring  m 
popery,  and  such  as  those  that  Ibmeiit  ms* 
sentions  amoiagst  protestants.    ' 

Serieant  Maynard,  This  Thompson  is  as 
naughty  a  roan  as  can  be  ;  he  has  scandalized 
rdigieii,  fallen  i^n  the  dead,  that  most  excel- 
lent princess  gueen  Elizabeth,  and  scandalized 
the  protestants  in  the  pulpit,  besides  prosecuting 
men  lor  not  comiiig  tochuroh  when  the  churcS 
doors  were  shut  I  wish  you  could  punish  him 
as  he  d^serves.  I  think  he  that  scandaKzed 
the  queen  of  Bohemia  had  sentence,  by  im- 
peachment, to  ride  with  lus  face  to  the  liorse's 
tail.*  But  I  would  .not  send  him  beyond  sea, 
for  there  he  will  be  &Toured.  I  would  Ain 
see  how  the  &thers  of  our  church  will  look 
upon  this  man.  I  wonder  that  he  has  been 
sufered  in  the  church  so  long.  I  would  im- 
peach him  to  the  Lords,  and  then  see  whether 
you  may  mend  their  judgment  againathimyio 
a  hiU,  wnich  will  be  mu«£  more  terrible.    ' 

Bir  Tho.  Let.  It  is  necessary  that  you  take 
nodpe  'of  this  matter.  This  spiritual  sword, 
which  diey  all  complain  of,  does  the  mischief. 
If  the  bialiop  of  the  proper  diooase  had  done  his 
duty,  he  had  save^i  you  this  labour.:  Therefbfe 
I  wofdd  pass  a  vote,  ^i  that  he  is  a  scandal  to 
his  own  functpDii,.  and  thaiihe  has  dishonoured 
the  king  ;"  and  adf|  wl^it  yoa  wfllclae  to  it. 

Col;  Biftk.  '  The  great  tendency  oi  the  eH- 

dence  was,  1^  That  ^e  ifarfamed  and  cried  down 

tlierBfonnataott.*'    Pray  puttbatinita^per 

place.    V    .  '  >     • 

CoLri4a«..  Wh^irfni».oo«rid««s^w]^%t  aMi>- 

strotyconmradea  are  ^gainst  iw^ihiTOas,and 
to  dnuigethe  goT^c^int^  bfytti  if  diyirdh  find 
state',  xlierearea  i^rt  ^if^pnifeaitmitBi  who 
make  use  of  the  Pio6sskm  pf  Am:|MB9Bm4 
leiigion,  to  injme  AejNdtestantYehgMm.  And 
where  did  this  Mr.  Thompeoa  do  this,  butm 
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one  of  the  most  capital  cities  of  the  kingdom  ? 
His  punishment  cannot  be  too  great.  He  baa 
not  only  defamed  the  king,  but  spoken  re* 
proachfullv  of  the  protestant  religion,  and  of 
queen  Elizabeth,  ^^o  one  protestant  would  do 
it,  and  he  has  cast  the  plot  upon  the  protestants. 
Should  you  pass  but  a  light  censure  upon  tfaii 
man,  he  would  laugh  ^at  you.  Theiwte  be 
sura  that  in  your  Tote  you  hit  upon  eveiy 
thing  he  is  guilty  of.  Two  or  three  gentl«neii 
may  withdraw,  and  word  the  question. 

Upon  proposing  the  Vote  against  him,  (see 
p.  7.  sup.) 

Sir  Wittiam  Jone$,  You  faafc  made  a  just 
Vote,  but  if  you  do  no  more,  he  will  come  off 
4eo  liji^hdy.  You  may  trust  him  now  with  diia 
Vote  m  any  judicature ;  but  I  would  stop  the 
mouths  of  his  felbws,  and  in  tkke  face  of  all  the 
woiM,-I  woold  publish  the  evidence  against 
him,  and  let  the  ^urch-men  see  what  sortiif 
sons  they  have.  They  who  think  him  too  httle 
for  impeachment,  think  him  too  big  for  a  b^ ; 
but,  to  prepare  theLords  and  all  men  for  his 
sentence,  i  would  iaapeaoh  him. 
'  Colonel  Titus.  No  man  thmks  that  this 
Tfaompaoo  deserves  punishnient,  and  a  severe 
one^  more  than  I  do»  bat  I  am  at  a  eland  what 
that  shall  be.  You  are  moved  for  *'  fianish- 
tnent  with^  the  moai  oonskierablB  papists."  I; 
do  think  him  a  papist^  and  much  more  because' 
he  caUs  himself  a  Protestant.  I  do  remember 
several  persons  you  have  impbached,  an  earl 
into  a  didce  [Lauderdale,]  and  an  earl,  ahnest 
into  a  marquis  [Haltfax.  He  was  soon  after 
so  created.t  Atid  sodm  into  being  public  mi- 
nisters. The  effects  have  been  like  thunder 
upon  DMishroonul ;  it  does  but  make  them  grofTt 
not  blast  them.*  Dr.  Mainwarittf  was  impeach* 
ed  by  ^e  Commons,  and  was  brought  to  the 
bar  on  hie  knees  in  the  Lords  lUiuse,  a^d 
he  there  recanted  what  he  had  written  and 
preadied.  He  waa  Dr.  Mainwariagt  befi»i« 
you  impeached  biip,  mid  was  lard  oisbon  of 

^  The  like  happened  here-.  Bee  the  note  at 
the  beginning  of  thia<»ae,  p.  l. 

t  See  his  Cm,  toL  S,  p.  33^,  efthisCol- 
lectkm^  where  it  may  be  noticed  that  one  part 
of  thegudgment  nronounced  ag[aiait  him  was, 
<'  That  he  shoukibe  ^  erer  disabled  to  hav^. 
any  ecclesiastical  digm^,  or  secular  oApe." 
O^  the  18th  of  April,  1640,  m  the  nest  parlia- 
msot  thatmet  afitar  tliis  transaction,  t^e  (iorda 
took  up  this  businesa  again  v  and,  having  read 
|the  deolaratwn  cjf  tho  Commons  against  the 
noir  bishop  of  St«  pavid^  andtheaaiMten^of 
the  Jjfo^  they  rafef  the  whole  fa  their  Ccan-^ 
mittee  of  Privileges,  with  keave  to  tb^  ^bop 

to  aUege  any  thing  bs6)r^t||^sakl  Coonnitlecw 
01^  his  MTt,  eitliffbj  pardon,  lie9«oe»  or  o|h^ 

wiaa.  OntheautpfApal^theYord^ther** 
cords  to  be  brought,  that  the.  Hoqqe  may  dot 
.temoiBe  this  cause.  But  on  the  SBth  of  April, 
the  king  seada  a  measage  by  Uie  Lord  Keeper, 
ThatDia  mii\jesQr«  understanding  there  waa 
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ftfved  Uin ;   «mI  tfwwfare  Ibcy  we  thoqgfaf 
Inr  iO  pm^  gmi  ik?mmn  of  tMi 


fil.  DATid*8 after.  Some  l»TeiMved»  «<T1mI 
Ibb  Thompeon  should  ride  with  bis  fiioelo  the 
jMine*steii  ;*'  butthaftwmildbeaoiiietbinga^ 
vere  to  one  of  bis  coel ;  but  seeing  he  has  fbr^ 
got  his  eoet  all  bis  life,  the  Coounooa  may  fer- 
snt  it  for  one  day.  I  woubl  impeach  him,  that 
Sie  bi^ps  may  see  what  their  sons  have  dona: 
<  fitoe  est  doctrlna  filii  Testri.'  They  have  ao 
cooBleflaiicad  this  doctrine,  and  hafe  been  ao 

now  bishop  of  St  David^s,  had  given  command 
that  the  said  Dr.  Mainwaring  shall  not  come 
and  sit  in  pariiainent,  nor  send  any  prosnr  to 
the  pariiament."  -  Thereupon,  it  was  onured 
to  he  aniored  so.  Lords  Joonial.  «*  I  do  not 
recoUeot,"  says  Mr.  HatseU,  ''  to  have  aeen 
thb  fawt  n«y  eilraordinary  (and  illegal)  exar- 
dse  of  the  k»g*s  authority  taken  nolioe  of  in 
aiqr  history."  See  further,  Commoaa  Joamal» 
the  83d  of  Feb.  1640.--See,  loo,  Sheridan's 
Case,  A.  D.  1660, 1681. 


wwdd  fHf  f  *h   hhn  bafara  the 


8b  W.  Jmm.   I  camial  Idl  whn  his 
pcaohmcnt  will  have  an  end, 
no;  therilbre  I  woold puhiish 
him,  as  a  wainiag  10  OMT  olw 


Sir  JX  Ifiami^Cisn.  I  took  nnan  thia  diaige 

aa  a  national  bu 


against  lliompson 

tobopaitoftfaeplat;  and anch  things  aai 
are  fltio  be  known  to  the  worid,  thai  they  may 
aee  whal  is  libeiled  upon  the  king. 

Mr.  Harhord,  Some  of  the  dagy  are  ao 
afiraid  that  we  should  mule,  that  they  are  ahnaal 
papists  themselves  s  and  aa  lor  the  church  of 
Eoffland  that  have  endeaivoured  toaapene  u< 
lei  tte  woiU  aeewlmtaoitoC  oattia  they  baead 
up. 


273.  Case  of  Jabies  Skene,  for  treasonable  Opinions  and  Decia* 
rations:*  32  Charles  II.  a.  d.  1680.  [Amots  CoIIectioa 
and  Abridgement  of  celebrated  Criminal  Trials  in  Scotland.] 

The  prisoner,  who  was  brodier  to  the  Kurd 
of  Skene,  was  proeeeoted  at  the  instance  of  his 
mi^ieaty's  adTocate,t  for  high  treason.  He  was 
«haiged  in  the  indictment  with  being  accessary 
to  the  rebellion  headed  by  Balfour  of  Kinloch, 
and  Hai^ston  of  Rathillet,  at  Air's  Mom  snd 
BoAwellbcidge;  with  having  maintained  the 
lawftrinem  otthat  rebellion,  even  in  presence  of 
the  duke  of  York,  and  of  the  fcnds  of  prrry 
cooncil,  and  those  of  justidaiy ;  with  baring 
inslilM  the  exoommnnication  of  the  king,  and 
baring  maintained  it  was  lawful  tokill  him,  &c. 

llie  proof  adduced  a^^ainst  the  prisoner  was 
hia  own  confession,  enutted  belbre  the  duke  of 
York  and  prrry  councfl  on  tiie  ISth  Biorcmbcr 
S080,  of  which  the  tenor  IbDows: 

He  said,  he  did  not  know  who  were  rebels, 
bot  denied  that  he  was  present  at  the  baldesof 
Bodiwdlbridge  and  of  Air's  Mom.  He  thought 
tile  peraons  engaged  in  those  msnnectiona  were 
not  rebels,  fbr  they  were  in  defence  of  God's 
cause.  He  waa  not  uttheTorwood  conventicJe 
when  the  king  was  excommunicated,  nor  did  he 
know  who  contrired  it,  but  he  tfioocrtit  the  rea- 
sons of  die  exooramunication  just  Heacknow- 

•   Recoids  of  Justiciary,  Nov.  99, 1680. 

t  Fountainhall  merely  makes  mentkm  ef  this 
Case  with  that  of  two  other  perMms,  tfaua: 
"  November  99, 1680,  James  fikeen  condemned 
to  be  hanged  fnr  disowmng  the  king ;  snd  on 
the  99th  of  November  &nsfler  Ftotter  and 
Stewart  are  condemned  fbr  the  aaae."  0cd- 
I,  vol- 1,  p.  117. 


lodged  the  bummg  the  acts  ef  paHiament,  be- 
cause tht^  were  against  the  Covenant  |  and 
would  not  admit  the  anthoiity  of  the  kmg  or 
parliament  in  things  that  were  against  the  Co- 
venant Hedid  notknowifany  newinsmTBc^ 
tion  was  plotted ;  but  he  believed  that  Ood*te 
people  were  always  ready  to  take  arms  in  de- 
fence of  themselves  and  of  the  rapel;  ttat  he 
was  one  of  God's  people  and  nan  iwhed  to 
give  a  testimony  nr  die  cause.— He  thought 
the  killing  of  tne  arehbiabc^  ef  St.  Andrews 
was  not  murder ;  Hiat  there  is  a  declared  war 
between  tboae  who  serve  the  Lord,  and  thoae 
who  oerve  the  long  gainst  the  Covenant ;  and 
that  ft  is  lawful  to  km  sndi  m  defence  of  the 
gospd;  Hiat  the  long  being  camommunicatedf 
and  there  being  now  a  lawfU  dedared  war 
against  him  on  account  ef  ^  breadi  of  theCo- 
venant,  it  is  b^vful  to  kill  him,  and  all  thoae  who 
are  m  opposition  to  me  Covenant 

no  renewea  nis  oonfessian  oemre  me  voun 
and  JufT*  He  was  desired  to  dcfiberale  befbre 
he  shouM  sign  it :  He  anawcfod,  he  had  re- 
solved to  sign  it ;  he  thoimht  it  his  honour  to 
do  so ;  and  he  did  it  aeeonnngly . 

^10  Jury  unanimourfy  ftund  4ie  prisoner 
'<  guilty  oTthe  treaaonaUe  crimes  and  cxpres- 
skmB  mentioDed  in  his  dittay,  and  that  by  hia 
own  eonfbarion."  The  Court  acidencttd  ban  to » 
be  taken  to  the  Crom  of  Edhburgh  on  the  94Nh 
OS  November  matamt,  to  be  hanged  on  a  gibbet 
tuihebedead,  bia  head  lobe aepanitodfron  hia 
bady ,  and  fund  en  the  Nanerbow,  and  his  whoin 
ertale.  real  and  pmimhI-  to  be  fbrHalad. 


125} 


STATE  TRIALS^  92  Chaklbs  1L  ]680.~Cffi6  afJiAn  NUem  [ tSff 


274.  Case  of  John  Niven,  Captain  of  the  Ship  Fortune  of  London^ 
for  Leasing-making  against  James  Duke  of  Albany  and  York: 
32Chaul£SsII.  a.d.  1680.  [Arnot's  Collection  and  Abridgci 
ment  of  celebrated  Criminal  Trials  in  Scotland.] 


jFhB  prisoner  was  served  witii  a  criminal  in* 
dictmcnl  at  the  instaiioe  «if  his  majesty's  ad- 
TDCsftey  setting  linth,  that,  by  the  statutory 
iavr,  and  ^  practice  of  this  realm,  Leasing- 
makinf^,  the  engendering  of  discord  between 
the  king  and  his  people,  and  the  uttering  shm- 
derstts  speeches  to  the  disturbance  of  goTern- 
ment,  are  crimes  of  a  cauital  nature,  yet  the 
prisoner  badbeen  guilty  or  them  *,  by  railing 
urainst  the  duke  of  Albany  and  Vork,  the 
I^s  brother ;  by  chargiorliim  with  bein^  in 
a  piot-totake  the  king's  \m ;  with  oorobininff 
with  die  French  king  to  Inrode  Engkuid ;  and 
with  coming  U>  Scotland  on  purpose  to  make  a 
|iai^  to  introduce  Popery. — FrivokHis  olgec- 
tiotts  to  the  relef  ancy  of  the  indictment  were 
ttiged  Ibr  the  prisoner,  and  repetted  by  the 
court  f. 

IfUliam  Eccles,  writer  in  Edinbuigh,  de- 
poaed|<hitt|  being  in  Dysart  on  the  day  Ubelled 
i^  company  with  the  prisoner,  and  some  others, 
the  prisoper  inquired  at  die  deponent,  and  the 
rest  of  the  company,  what  stile  of  reception 
the  dulse  .of  York  had  met  in  Scotkndr  Tothk 
the  dejponeat  answered,  *  he  had  been  reoeired 
aooordiogtohis  great  quality  uid  merit,  and 
titat  he  was  a  fine  Prince ;'  and  the  prisoner 

^.Recordsof  Justiciary,  Jui^  15ih,  1680. 
*  t  A  very  mjust  account  of  this  Trial  is  giren 
1^  lord  Foontainhall,  in  his  Decisions,  toI.  i.  p. 
108.  The  prisoner  indiiyutabiy  fell  within  the 
\yrannical  statutes  agamst  Leasing-making, 
^d  there  seems  no  doubt  of  his  baring  beat 
jraihy  ofthefoct. .  Fountainhall  is  deemed  a 
^iriter  of  authority.  He  was  upon  the  side  of 
kair  and  liberty ;  ,(ii^  an2;r  one  who  is  i^Tcrsant 
hiithe  Mffun  of  thai  penod,.and  who  oompares 
the  sesolt  of  his  Imuirisdg^  with  the  cases .  in 
.F^pontainhaO,  must  be  sensible  of  the  extreme 
partiality  of  that  writer;  a  propeoaty  which, 
in  tiipcasucfa  as.thosOi  it  was  ?ery  difficult  to 
jTf  aist  t^lii»partialitr>is  the  less  nvprising^  u 
lie.affMaia.  not  to  jbave  4ieen  untinged  with 
tanfl^ffJun;  and;  those  who  have  occasioa  t» 
compare  his  Jousnals  with  the-  qriginsj^reeoids 
of  vJiiritieiary,  will  see  Uttle.rsason  to  eompli- 
^MQt^^iiB  won  hia  aooYuaoy* 
■Fowtaiahsfl's  aoQtuBt  is  asi  foUowB  &  1  if 

CiwCoort   July  16,  1680. ^Niv^a*  the 

jQAiiar  of  a  ship,,  was  pumelledlbr.usivg  soipa, 
fash  mwgmHipm  ^ig^mat  tfiejd^pf  ,y^  ,^^. 
TUt  hem  on  the  C^fssh  phu^  tulniag.  fuiflijr 
Iha  king>iife,..iuid  .^^ ertuffiiBg.  our  jreligipn 
juAgoifmtm^A.^  iMrd.thalt^,.iKafi^  tc^^consciit 
4o  toe  bringmg  orer  the  French  king  with  an 
army  into  firita^ ;  and  that  he  had  come  him- 
aalf  to  SootkuMi)  to  make  a  popish  fadkm  there. 
TUi  WW  QMltfttia  cops,  pml^  with  some  qua- . 

\ 


replied,  there  was  not  one  often  thousand  in 
England  tiriio  would  say  so.  He  added,  that 
the  duke  of  York  was  in  a  plot  to  take  tha 
king's  life,  and  had  combined  with  the  French 
king  to  mrade  England ;  but  the  deponent  can- 
not say  whether  the  prisoner  expressed  these 
words  as  his  own  optmon,  or  that  of  the  people 
of  England.  The  prisoner  at  the  same  time 
said,  no  man  had  a  greater  regard  than  him 
for  the  duke ;  that^  under  his  royal  highness'* 
conduct,  he  had  lost  part  <»f  his  bloo?  in  his 
majesty 's  cause ;  and  that  he  would  be  ready 
to  hazard  his  life  in  the  duln'sserrice. 

The  prisoner  objected  U>  William  Tarbett,  a 
waiter,  being  receired  as  a  witness ;  but  his 
objectkms  were  repelled.  Tarbett  deposed, 
tnat  he  was  aoddeimly  in  Burntisland,  mtha 
house  of  captain  Seaton,  where  he  fell  in  com- 
paiiy  with  the  prisoner,  and  two  F.nglylimffi^  n 
shipmaster  ana  his  mate,  and  ftequently  over- 
heard discourses  between  them  relating  to  go- 
▼Brnment ;  and  heard  the  prisoner  say,  uui^ 
the  dnke  had  come  into  Scotland  to  make  a 
party  tor  introducing  popery,  '  but  our  good 
old  En^h  hearts  would  not  suffer  that.' 

Mic&l  Seaton,  against  whom  also  the  pri- 
soner urged  ol^jections  which  were  over-ruled. 


;  yet  he  was  cooveened  on  the  acta 
of  parliament  against  leasing-makers  betwixt 
the  king  and  his  people,  though  4t  was  objected 
these  acts  did  not  meet  this  case,  he  neither 
having  lied  to  the  kii^  of  his  peiqple,  nor  to  the 
people  of  their  king ;  and  at  the  inost,  it  waa 
nut  Mcundalum  maffyUum^  and  in  Kngkmdsucii 
a  process  would  m  laughed  at.  Yet  his  de- 
fences were  all  repelled  and  the  dittay  found 
rdevant,  and  the  ubel  sustained,  and  ^d»»ittf^ 
to  probation,  and  he  put  to  an  assise,  whemf 
7  deanaed  him,  and  7  found  him  guUly  ;  and 
thip  balance  thus  standing  equals  provost  fiinny, 
chancellor  of  the  aanae  found  him  guilty  | 
albeit  the  dittay  in  itself  was  nrither  rdevaal 
tainfer  the  pain  of  dealli,  nor  was  it  piovea 
against  him;  but  this  was  done  to  fright  Eng* 
Itmd  and  gnudfy  bis  royal  highnesB*  fiutSa 
moderation  of  lex  unic.  CooT  si  quis  Imperat* 
nudedix  is  more  commendable,  and  such  a 
piaetioe  ahfrahi  not  be  standing  on  leaovd.— It 
istfuehedesecved  a  severe  pumshment,  but 
tew.canaotstvetfihittodeadi.  The  pronounc^ 
ii^.of  .sentenee^was  delajpltill  the  jtfiof  Aa- 
gqati  oDwhichday thev  ordained  bun  to  ba 
hap^ontha^athof  AueustthflreafiBr:  But 
Iha  jud|g;es  knew  the  king,  hy  the  dukeof  Yorii's 
mediation,  was  sendmg  a  remission,  at  laast 
a  letter  convertinff  the  sentence  to- banishment, 
and  confiscating  ms  shq>  and  all  hia  goods,  ba| 
preferring  his  creditors  thor«in  to  the  fla^. 
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depoeeA,  €tkzX  in  his  own  house  in  Burntisland, 
uiTon  a  Sunday  in  April  last,  be  was  sent  for  into 
tlie  ixwm  wiiere  the  prisoner,  two  En^'ish  sea- 
man, and  William  Tarbcftt  were  drinking.  He 
heard  Niven  and  the  other  Ensftishman  speak- 
ing extravagant  common weahn  langna^,  and 
particularly  concerning  the  duke  or  York. 
He  could  not  be  positive  that  the  words  were 
those  charged  in  the  indictment,  tis.  that  he 
had  come  to  make  a  par^  to  introduce  popeiy, 
hnt  thinks  they  wefie  to  t&al  purpose. 


The  Jury,  by  a  plurality  of  ▼«Hces,  Ibond  tiie 
misoa^  euil^  of  leasing  jnaking  against  the 
duke  of  x  orx. 

On  the  4th  of  August,  the  odUit  tenleiioed 
the  prisoner  to  be  hsmged  at  the  croas  of  Edin- 
bttighon  the  18th;  Out,  on  the  6A  of  tiiat 
month,  the  coQrt,  in  consequepQB  of  «i  aet  of 
nrivy  council,  proceeding  upon  a  letter  from  tbt? 
king,  suspended  the  executioB  till  his  majesty's 
forUier  pleasure  should  be  dedarsd ;  and  il  does 
not  appear  thatthe  Senteace  ever  was  execated. 


275.  Proceedings  in  Parliament  against  Edwabd  Setmour,  esq  • 
a  Member  of  the  House  of  Commons  and  Treasurer  of  the 
Navy,  upon  an  ImDeachment  of  High  Crimes,  Misdemeanors, 
and  Offences:  32  Chari.es  II.  a.d.  1680.  [Journals  of  both 
Houses ;  8  Grey's  Debates,  35  ;  4  Cobb.  Pari.  Hist.  1222.] 

mour  has  attempted  this,  ornot  I  hope  yen 
witt  think  that  none  guiky  of  such  criiM,  hot 
fearapariiauMnt.  One  things  oMMPe;  with  ^at 
unpenousness  did  he  put  the  Commons  in  oon* 
tfltept,  and  did  talk  o^  •«  Wind-guut !"  I  be- 
lieve you  will  find  matter  against  him»  to  send 
him  to  the  Tower. 

Mr.  SryMoar.  In  ordar  to  methods  of  perlia- 
ment,  the  reading  of  the  Articles  must  bave  the 
motion  seoonded,  and  I  do  second  it,  that  the 
Articles  may  be  read. 


HoimB  Of  Commons.    Nov.  10,  1680. 

Mr.  Vi^um.  '« I  HAVE  Articles  of  Accusa- 
tion of  crimes  of  a  high  nature  against  Mr.  Sey- 
mour. I  tihmk  he  is  not  here.  1  shall  under- 
take to  prove  them.  I  move  that  he  may  be 
here  to-morrow  morning  to  taavvfir,  and  his 
<terge  wfll  be  brought  in.  To  charge  him, 
nnd  not  present,  1  knew  not  the  mediod  of  par- 
liament, hut  we  hare  Articles  ready. 

Mr.  PUkimgton,  I  desire  he  may  be  here  to- 
morrow to  answer  his  ch^e. 

Ordered,  That  Edward  Seymour,  esq.,  do 
attend  the  service  of  this  House,  in  his  pls^ 
lo-morrow  morning. 

Niwimher  ^iQ, 

Sir  Gilbert  Gerrard  acquaints  the  House, 
That  he  had  Articles  of  Impeachment  of  High 
Crimes,  Misdemeanors,  and  Offences,  against 
Edward  Seymour  es(|.,  one  of  his  nuyesty^a 
most  hononraUe  Privy  Council,  Treasurer  of 
the  Navy,  and  a  member  of  this  House ;  and 
thenproceeded  as  follows : 

IVncnever  such  Articles  are  brought  to  my 
hands,  and  I  am  satisfied  with  me  proof  of 
them.  I  take  it  to  be  my  duty  to  ezfaftxt  them. 
I  shall  only  say,  I  have  known  this  gentleman 
Alongwfane;  hi^  ibrtune  was  raised  in  this 
House,  and  how  he  comes  now  under  suspi- 
cion d  these  Articles,  he  can  best  answer, 
'niis  genfieman  ^f  what  lame  says  is  true)  has 
laboured  wi^  industry  to  prorogue  or  dissolve 
this  parliament,  widen  all  think  wiH  ruin  the 
king,  religion,  aiMi  aH  we  have.  I  make  this 
use  of  it,  that  the  king  knows  whether  Sey- 

*  lYiia  Mr.  Bejrtwiur,  who  succeeded  to  aba* 
rouetcy  upon  the  death  of  his  liuher  in  1688, 
fod  is  perhaps  more  known  by  the  appellation 
of  9t  Edward  S^motir,  had  been  thirteen 
jeara  befine  this  tune  verr  active  in  the  oro- 
gecolioD  oflord  Clarendon  (see  the  proceedings 
Vgaimttheeai!  of  Clarendon,  vol.  6,  p.  317,  of 
C^OacM     4  Cobb.  Put  Uii^  470  at 

4 


The  Articles  were  then  reads  ^^^  ak  ^ 
fi>llo^vs : 

Articles  of  Impeachment  of  High  Crimes^ 
Misdemeanors,  and  Ofibices,  ajpainst  Ed* 
WARD  Setmoob,  es^*,  one  of  his  majesty's 
most  honourable  Pnvy  Council,  Treasurer 
of  his  nutjesty's  Navy,  and  one  of  the  mem- 
bers of  the  House  of  Commons  now  in  Par- 
liament assembled. 

(« 1.  That,  whflrtasthe  sum  of  .584,^^8/.  99. 
2d.  was  raised  by  an  act  of  parliament,  for  the 
speedy  building  Of  30  ships  of  War,  andthorrinr 
impropriated  to  the*  said  use,  by  whidi  act  it 
was  partioutoriy  directed,  "  Tliat  the  treasuMr 
of  the  navy  should  kMp  all  monies  paid  to  him 
by'  virtue  of  the  said  act,  distinot  and  ^pait 
from  i^otiher  monies,  and  should  isiae  and 
pay  di^'same  by  warrant  of  the  ^rmdpal  offi- 
cers and'  commlsskmera  or  the  nav^,  or  any 
three  or  more  of  them ;"  and  mentioning  and 
expressing,  «  That  it  is  ibr  the  hniMing,  the 
guns,  rijgging,  and  other  luraishing  of  the  said 

uiirty  s£p6  of  war,  and  to  no  other  use,  intent, 

-   -    —    --  - 

sen.  and  the  Continnation  of  loidClarendon'ft 
life].  Itisobsemddethat  Arfingt0n[Seefai8 
Case,  fintfy  Tol.  6,  p.  10533  Seymour  and  Os- 
borne [See  the  Cases  ofthe  eul  of  Daiib^  and 
of  the  duke  of  Leeds,  infra']  who  had  all  been 
most  eager  and  most  bitter  in  the  attack  upon 
Clarendon,  all  m  theff  turns  became  titffe  oajeeta 
ofsimflaratlMka.    la  die  CoHtoMtal  ofthe 


t<9]        StkTE  TRIALS,  32  CHABLts  11.  lesu.-^Efykr^lkjfttmr,  esq.      '  [I30 


orpnrpow  wiittBoefer;"  lie,  the  said  Edward 
SeymoCir,  on  or  about  the  year  ld7f,  being 
then  treasurer  of  the  navy,  didy  contrary  to  the 
said  aoty  and  contrary  to  the  duty  of  nia  aaid 
office,  lend  the  sum  of  90,000<.  at  8  ptroent. 

Life  ofk^  Clarendon,  contama  a  paasage  which 
is  nakher  ttninteraating  in  Haelf,  nor  unconnected 
with  this  obserradon : 

*^  Before   the  meeting  of  the  parliament, 
when  it  was  weU  known  that  the  ooiAbination 
was  entered  into  by  the  lord  Arlington  and  idr 
IVilKam  Corentry  against  the  chancellor,  seve- 
ral members  of  the  House  informed  him  of 
what  they  did  and  what  they  said,  and  told  him, 
*  That  there  was  but  one  way  to  prevent  the 
'*  nrejodioe  intended  towards  hmi,  which  was  by 
falhng  first  upon  tliem  ;  which  they  would 
cause  tp  be  done,  if  1^  would  assist  them 
with  sudi  information  as  it  could  not  bat  be  in 
his  powerto  do.    That  he  never  said  or  did  any 
thing  in  the  most  secret  council,  where  they 
two  were  always  present,  and  where  there 
wm   irM|ent    occasionsof  mentioning    the 
prooeedines  of  both  Houses,   and   the   be- 
Mvionr  of  several  members  in  both,  but  diose 
gendemen  declared  the  same,  and  aU  that  he 
said  or  did,  to  those  who  would  be  most  of- 
feaoded  and  incensed  by  it,  and  who  were  like  in 
some  conjuncture  to  be  able  to  do  him  most 
miachirf:  And  by  those  ill  arts  they  had  ir- 
recoociled  many  persons  to  him.    And  that  if* 
he  would  now,  without  its  bemg  possible  to  be 
taken  notice  of,  give  them  s^ch  information 
and  light  into  itkt  proceedings  of  those  gen- 
tieaen,  they  woula  undertuce  to  divert  the 
storm  tiiat  threatened  him,  and  cause  it  to  fall 
upon  the  others.'     And  this  vras  with  much 
earnestness  pmaed  to  him,  not  only  before  the 
meeting  of  tne  parliament,  and  wnen  he  was 
fttQy  imhmed  or  the  Ul  arts  and  ungentlemaoly 
practice  Uiooe  two  persons  were  exunged  in  to 
no bim hurt,  but aiter  the  House OT*Comnions 
was  incensed  against  bim  ;  with  a  full  assur- 
ance, **  that  they  were  much  inclined  to  have 
aecttsed  the  other  two,  if  the  least  occasion  was 
givenforit'* 

**  But  the  chancellor  woukl  not  be  prevailed 
with,  saying,  *  That  no  provocation  or  exam- 
ple sbonld  dispose  him  to  do  any  thing  that 
would  not  become  him:  That  they  were  both 
privy  counsellors,  and  trusted  by  the  king  in 
his  most  weighty  aflaits ;  and  if  he  discerned 
any  thing  amiss  in  them,  he  could  inform  the 
kingof  iti  But  the  aspersing  or  accusing 
them  any  where  dse  was  not  Ins  part  to  do, 
nor  coidd  it  be  done  by  any  without  some  re- 
flection upon  the  kin|^  and  duke,  who  woulj.be 
much  omnded  at  it :  And  therefore  he  ad- 
vised them  In  no  degree  to  make  any  such  at- 
tempt on  his  bebaii;  but  to  kave  him  to  the 
protection  of  his  own  innocence  and  of  God's 
good  pleasure,  and  those  j^tiemento  their 
own  me,  which  at  some  tune  wotdd  humble 
llunn.*  And  it  is  known  to  many  nersons,  and 
poflsbiytothe  kinghhnself,  for  wiioee  service 
only  liiaioflioe  was  perfonned,  tM  one  <Nr  tio^ 
vou  yiiu 


parcel  of  the  said  sum,  raised  by  the  said  act, 
oeing  then  in  his  hands,  for  and  towards  the 
support  and  continuance  of  the  army  then  rais- 
ed, after  such  time  as,  by  an  act  of  parhament, 
•the  said  anny  ought  to  nave  been  disbanded ; 

those  persons  had  before  that  time  been  im- 
peachai,  if  the  chancellor's  sole  industry  and 
mterest  had  not  diverted  and  prevented  it.'  '^ 

See  also  lord  Camarvon*s  Hpeech  dted  intiie 
case  of  lord  Danby,  infra, 

Burnet  says  of  him :  <*  The  ablest  man  of  his 
party  vras  S^rmour,who  vras  the  firstHpeakero/^  ^ 
the  House  or  Commons  that  was  not  bred  to  the 
law.  He  was  a  man  of  great  birth,  hemg  the  elder 
branch  of  the  Seymour  fomily ;  and  was  a  graoe- 
fiii  man,  bold  and  quick.  But  he  had  a  sort  of  a 
pride  so  peculiar  to  himseu,  that  I  never  saw  any 
thing  like  it.  He  had  neither  shame  nor  decency 
with  it.  '.  He  was  violent  against  ihe  court,  tin 
be  foroediiimself  into  good  posts.  He  was  the 
most  assuming  Speaker  that  e\'er  sate  in  the 
chair.  He  knew  tne  House,  and  every  man  in 
it  so  well,  that  by  looking  about  he  coukltell 
the  fate  of  any  question.  So,  if  any  thing  was 
put,  when  the  court  party  was  not  well  gathered 
together,  he  would  nave  held  the  House  from 
domg  any  thing,  by  a  wilful  mistaking  or  mis- 
stating the  question.  By  that  he  gave  time 
to  those,  who  were  appointed  for  that  mercenary 
work,  to  go  about  and  gather  in  all  their  party. 
And  he  would  discern  when  they  had  got  tno 
majority.  And  then  he  would  very  fairly  state 
the  question,  when  he  saw  he  was  sure  to 
carry  it." 

Afterwards,  speaking  of  theparhameot  which 
met  pn  March  6,  1679,  he  says:  **  Seymour 
had  in  the  last  session  struck  in  with  sncn  heat 
against  Popeiy  that  he  was  become  popular 
upon  it :  so  he  managed  the  matter  in  this  new 
pariiament  that  though  the  Court  named  Meres 
yet  he  was  chosen  Speaker."  This  heat  of  his 
a^nst  Popery  wasprolmbly  one  cause  of  the 
king's  rejection  of  him  as  Speaker  (See  the  ac- 
count of  the  proceedings  thereupon  given  in  4 
Cobb.  Pari.  Hist.109S  et  seq.)  but  subsequently 
to  that  occurrence  he  had  strenuously  opposcnl 
the  bill  of  exclusion,  which  probably  was  one 
cause  of  ^e  hostflity  of  the  Commons  aoain^t 
him  on  the  occasion  before  us.  Neverthelevs 
we  are  informed  by  Burnet,  (1  Own  Times.) 
496,  that  in  the  next  year  (1681)  he  Uked  the 
proiect  of  declaring  the  prince  of  Orange  regent 
with  whom  the  regal  power  should  he  {od^r<^. 
When  the  prince  of  Orange  had  landed  he  joined . 
him  at  Exeter,  and  was  the  proposer  of  the  <  As- 
sociation. •  The  Prince  intrusted  to  his  govern- 
ment Exeter  (of  which  he  was  Recorder,)  and 
Devonshire.  Of  the  various  subsequent  cfoaiig« 
and  clumces  of  his  codduct  and  fortunes,  Uuriiet 
mentions  several  particulars,  but  I  doubt  whe- 
ther any  of  them  ar^  sufficiently  uncoinmrHi 
in4he  hirtoiy  of  political  Ufe  to  require  distinct  , 
OEientioD  in  this  place. 

The  foUowmg  may  serve  as  speciraens,  apd 
it  is  to  be  hoped,  W)U  saiisfy  tht  generality  of 
readers: 
K 
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whteebytbe  said  two  sorenl  ads  were  duded, 
and  the  said  anny  was  contiDoed,  and  kept  .on 
fbot,  to  ike  great  distaTliaDoe,  hazard,  and 
danger  of  the  peace  and  safety  of  thisldDg- 
d<Hn ;  and  the  nation  was  afterwaids^pnft  to  a 

In  rdaliDgtbe  diaooTery  of  the  oomiptiona 
of  the  old  £aat  India  Company  in  the  year  1695, 
the  bishop  teDs  us,  *'  It  was  observed  that 
some  of  the  hottest  sticklers  a^nst  the  com- 
pany did  insensibiy ,  not  only  ial)  off  fh>m  that 
neat,  hut  turned  to  senh  the  company  avnuch 
as  they  had  at  Hrst  endeavoured  to  destroy  it. 
S^nMHir  was  among-  the  chief  of  these,  and  it 
was  said  that  he  had  12,000/.  of  their  mmiey 
vnder  the  .coiOur  of  a  bargain  for  their  salt- 
petre." 

Again  in  speaking  of  king  WSliam's  fifth 
parbament  which  met  for  dispatch  of  business 
on  the  10th  of  March  1701,  Burnet  says, 
^*  Upon  the  view  of  the  House,  it  appeared 
▼ery  evidently,  that  the  Tories  were  a  graaA  ma- 
jorny  ;  yet  they,  to  make  the  matter  sure,  re- 
solved to  dear  the  house  of  a  great  many,  that 
ware  engaged  in  another  interest :  Reports  were 
brought  to  them  of  elections,  that  bad  been 
scandalously  purchased,  by  sonie  who  were 
flonoemed  in  ttie  new  East  India  Company  ; 
inatead  of  drinking  and  entertainments,  by 
which  elections  were  fbrmeriy  managed,  now  a 
most  scandalous  practice  was  brought  in  of 
huying  votes,  vrith  so  little  decency  that  the 
electors  engaged  themselves  by  subscription, 
to  chuse  a  blank  person,  before  tney  were  trust- 
ed with  the  name  of  their  candidate.  The  old 
East  India  Company  had  driven  a  course  of 
corruption  within  doors  with  so  little  shame, 
that  tiie  new  company  intended  to  follow  their 
example,  but  with  this  difference,  that,  whereas 
the  former  had  bought  the  persons  who  were 
dected,  they  resolved  to  buy  elections.  Sir 
Bdward  Seymour,  who  had  dealt  in  thb  cor- 
ruption his  whole  life-time,  and  whom  the  old 
company  was  said  to  hav^  bought  before,  at 
a  very  lugh  price,  brought  before  the  House  of 
Commons  the  disoevery  of  some  of  the  prac« 
ticss  of  the  new  company  :  The  examining 
into  these  took  up  many  days ;  in  conclusion, 
the  matter  was  so  wdl  proved,  that  several 
-elections  were  dedared  void :  and  some  of  the 
pmons  so  chosen,  were  for  some  time  kept  in 
prison;  after  that  they  were  expelled  the 
House.  In  these  proceedings,  great  partiality 
appeared  ;  for  whei^  in  some  cases,  corruptimi 
was  proved  clearly  against  some  of  the  Tory 
party,  and  but  doubtnilly  against  some  of  the 
eooto^y  side,  thai^  which  was  voted  oorrup- 
tion  in  (he  latter,  was  called  the  giving  alms  in 
those  of  the  ibrraer  sort " 

'  An  anecdote  of  Sevmovr^s  modesty  and  re- 
gard to  decency  is  to  he  found  in  a  note  to  vol. 
5.  p.  1369,  of  ttds  Collection,  and  moredrcum- 
stantially  in  5  Cobb.  Pari.  Hist.  418,  418., 
Helived  till  the  year  1 70&,  and  Mng.aft  ance»- 
tor  of  dukeaoi  Somerset  his  memoryis  ho- 
noured with  a  very  encomiastic  display  by  Cd- 
lios  of  his  inaonruptible  iotegcityy  inflcxihte  oo»- 


new  diaiffeef  rabbg  and  paying  tiie^ sum  eC 
900,000/.  for  the  di^wndmg  of  the  said  army. 
*>  2.  That,  whereas  an  act  of  parliament  had 
passed  for  raising  money  by  a  pdl,  for  eoaUiiiir 
bis  QU^jeB^  to  enler  into  an  actual  vrar  agnmst 

sistencjr,  disinterested  patriotism,  and  namerous 
other  virtues.  Thus  it  is,  as  Mr.  Burke  says, 
*'  Th^e  gentle  historians  (your  Garters  and 
Norroys,  and  Clareucienx,  and  Rouge  Dragons) 
reooniers  and  blazoners  of  virtues  and  arms, 
dip  didr  pens  in  nothing  hut  the  milk  of  human 
kindness.  Tliey  seek  no  ftrther  for  merit 
than  the  preamble  of  a  patent,  or  the  inscri|>- 
tiun  on  a  tomb.  With  them  every  man  create<l 
a  oeer  is  first  a  hero  ready  made.  They  judge 
or  every  man's  capacit)r  for  office  by  the 
offices  he  has  filled  ;  and  the  more  offices,  the 
more  ability.  Every  general  officer  is  witli 
them  a  Maiiborough,  every  statesman  a  Bur- 
leigh, every  judge  a  Slurray  or  a  Yorke. 
They  who  auve  were  laughed  at  or  pitied  by  aR 
theuracpiaintance**  The  might  have  added  who 
were  contemned  or  detested  by  all  who  had  any 
knowledge  of  thdr  cliaracters]  *«  make  as 
good  a  figure  as  the  best  of  them,  in  the  pages 
of  Gwillim,Edmonson  and  Collins."  Letter  to 
a  Noble  Lord,  published  in  the  year  1796. 

I  subjoin  the  following  passage  from  Mr, 
Fo^'s  History  of  the  early  part  of  the  Reign  of 
James  the  Second,  because  it  exhibits  a  merito- 
rious part  of  Se}inoar's  conduct,  and  also  be^ 
cause  it  throws  light  on  the  authenticity  oif 
two  emment  writers  of  English  history.  In 
relating  the  transactions  which  occurred' at  Ae 
opening  of  the  parliament  in  the  year  1686,  he 
says: 

*'  As  the  grant  of  revenue  was  unanimous,  so 
there  does  not  appear  to  have  been  any  thing 
which  can  justly  be  stiled  a  ddiate  upon  it; 
though  Hume  employs  several  pages  in  giving 
the  ai^gumente  which,  he  affirms,  were  actually 
made  uset)f,  and,  as  he  gives  us  to  understand, 
in  the  House  of  Commons,  for  and  against  the 
question;  arguments  which,  on  both  sides^ 
seem  to  imply  a  considerable  love  of  ftcedom, 
and  jeabusy  of  royal  power,  and  are  not  wbol- 
ly  unmixed  even  with  some  sentinietits  disres- 
pectful to  the  king.  Now  I  cannot  find,  either 
nom  tradition,  or  from  contemporary  writer?, 
an^r  ground  to  think,  that  dther  the  reasons 
whieh  Hume  has  adduced,  or  indeed  any 
other,  were  urged  in  oppootion  to  the  grant. 
The  only  speech  made  upon  the  occasion, 
seems  to  have  been  that  of  sir.  (aflerwards  sir 
Edward,)  Seymour,  who  thoitt;h  of  the  Tory 
party,  astrenuous  opposer  of^the  Exdimon 
Bill,  and  in  general,  supposed  to  haro  been  an 
approver,  if  not  an  adviser,  of  the  tyrannical 
measures  of  the  late  rei^,  has  the  merit  of 
having  stood  forward  singly,  to  remind  the 
House  of  what  they  owed,  to  tfaonsdves-and 
their  oonstituents.  He  did* not,  however,  di- 
rectly oppose  the  grant,  but  staled,  that  the 
elecnons  had  been  carried  on  nnder  so  much 
court  infinence,  andin  otiNr  sespects  so  4tt^s«l- 
ly,  thai  itwa»  the  duly  of  the  Hottse  first  l» 
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the  E^eoch  ipw;  and  the  moneys  nned  hy 
Tictiie  of  the  said  act  was  thereby  appropriated 
to  the  said  use,  and  to  the  repayment  or  such 
penotts  as  shall  furuish  his  maiesty  with  any 
sums  of  money,  or  any  stores  necessary  for 

•sceitam,  who  were  the  lej^  members,  before 
they  proceeded  to  other  business  of  importance. 
AHer  having  pressed  this  point,  he  observed, 
that,  if  ever  it  were  necessary  to  adopt  such  an 
order  of  proceeding,  it  was  more  peculiarly  so 
now,  when  the  laws  and  religion  of  the  nation 
were  m  evident  peril ;  that  the  aversion  of  the 
Engtish  people  to  popery,  and  their  attach- 
ment to  tne  Iftws,  were  such,  as  to  secure  these 
blessings  irom  destruction  by  any  other  instru- 
mentabty  than  that  of  parliament  itself,  which, 
hoMfever,  might  be  easily  accomplished,  if  there 
were  once  a  parliament  intirely  aependant  upon 
the  persons  who  might  harbour  such  designs ; 
that  it  was  already  rumoured  thfit  the  Test  and 
Habeas  Corpus  Acts,  the'two  bulwarks  of  otur 
religiott  and  liberties,  were  to  be  repealed ;  that 
what  he  stated  was  so  notorious  as  to  need  no 
proof.  Having  descanted  with  force  and  abili- 
ty upon  these,  and  other  topics  of  a  similar 
tendency,  he  urged  his  conclusion,  that  the 
<|uestion  of  royal  revenue  ought  not  to 
be  the  first  business  of  the  parUament. 
VBarilloh's  Dispatches,  June  Sd,  and  4th. 
Appendix.  Burnet,  3.  323.]  Whether,  as 
Burnet  tbinkb,  because  he  was  too  proud  to 
make  any  previous  communication  of  his  inten- 
tions, or  toat  the  strain  of  his  argument  was 
judged  to  be  too  bold  for  the  times,  this  speech, 
whatever  secret  approbation  it  miirlit  excite, 
did  not  receive  from  any  quarter  either  applause 
•r  support.  Under  these  circumstances  it  was 
not  thoiq^t  necessary  to  answer  him,  and  the 
grant  was  voted  unanimously,  \nthout  further 
discussion. 

*'  As  Bariflon,  in  the  relation  of  parliamentary 
proceedings,  transmitted  by  him  to  his  court, 
m  which  he  appears  at  this  time  to  have  been 
very  exact,  gives  the  same  description  of 
(Seymour's  speech  and  its  effects,  with  Burnet, 
there  can  be  little  doubt  but  their  account  is 
correct.  It  will  be  found  as  wdl  in  this,  as  in 
many  other  instances,  that  an  unfortunate  inat- 
tention, on  the  part  of  the  reverend  historian, 
to  forms,  has  made  bis  veracity  unjustly  called 
inmiestion.  He  speaks  of  ^ymour's  speech 
as  ir  it  had  been  a  motion  in  the  technical  sense 
of  the  word,  for  enquiring  into  the  elections, 
which  had  no  effect.  Now  no  traces  remaining 
of  such  a  motion,  and  on  the  other  hand,-  the  elec» 
tiotts  having  been  at  a  subsequent  period  inquired 
into,  Ralph  almost  pronounces  the  wb<de  ac- 
count to  be  erroneous ;  whereas  the  only  mis- 
take consists  in  giving  tlie  name  of  motion  to  a 
sttggeataon,  upon  the  ouestion  of  a  grant.  It 
is  whimsical  enough,  toat  it  should  be  from  the 
aooount  of  the  French  ambassador,  that  we  are 
enabled  to  reconcile  to  the  records,  and  to  the 
fynmn  of  the  English  House  of  Commons,  a 
idatiMi  nadel^  a  distingniahed  member  r^f  the 
£ngii4i  HoQie  Of  Lovda.    6ir  Jalm  {tercaby 
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lha<flaid«errice;  and  whereas  certain  Eastfand 
merchanta  wero4aaired  by  his  majesty's  oflicera 
to  furnish  and  supply  great  quantities  of  stoires 
fbr  the  navy,  and,  as  an  encouragement  there- 
unto, were  assured,  that  the  sum  of  40,000^ 

does  indeed  say,  that  among  the  gentlemen  of 
the  House  of  Commons  whom  he  accidentally 
met,  they  in  general  seemed  willing  to  settle  a 
handsome  revenue  upon  the  king,  and  to  give 
him  money ;  but  whether  theu-  grant  should  be 
permanent  or  only  temporary,  and  to  be  re* 
newed  from  time  to  time  by  pariiament,  that 
the  nation  might  be  often  consulted,  was  the 
question.  But  besides  the  looseness  of  the 
expression,  which  may  only  mean  that  the 
pomt  was  questionable,  U  id  to  be  observed,  that 
he  does  not  relate  any  of  the  arguments  which 
were  brought  forward,  even  in  tne  private  con* 
versations  to  which  he  refers ;  and  when  he 
afterwards  gives  an  account  of  what  passed  in 
the  House  of  Cdmmons,  (where  he  was  pre- 
sent,) he  does  not  hint  at  any  debate  hav*  . 
ing  taken  placcj  but  rather  implies  the  con- 
trary. 

*'  This  misrepresentation  of  Mr.  Hume's  Is  of 
no  small  importance,  inasmuch  as,  by  intimat- 
ing that  such  a  question  could  be  debated  ataM, 
and  much  more,  tliat  it  wasdebated  with  the  en-' 
lightened  views,  and  bold  topics  of  argument 
with  which  his  genius  has  supplied  him,  he 
gives  us  a  very  false  notion  of  the  character  of 
the  parliament,  and  of  the  times  which  he  itf 
describing.  It  is  not  improbable,  that  if  the 
argmnents  had  been  used,  which  this  historian 
supposes,  the  utterer  of  them  would  have  beefl 
expelled,  or  sent  to  the  Tower;  and  it  is 
cer-  tain,  tjiat  he  would  not  have  been  heard 
with  any  d^^ree  of  attention,  or  even  pa- 
tience." 

It  has  been  a  fashion  with  some  writers  to 
depreciate  the  veracity  of  Burnet.  Sir  John 
Dalrym|jlesays,  '^  it  is  a  piece  of  justice  I  <?<ve 
to  historical  truth,  to-  say  that  I  have  never 
tried  Burnet's  facts  by  the  tests  of  dates,  and 
of  original  papers,  without  findinglhem  wrong. 
For  which  reason,  1  have  made  little  use  of 
them  in  these  Memoirs,  unless  wheD  I  found 
them  supported  by  other  authorities.  Sis  hook 
is  the  more  leprenensible,  becadse  it  is  full  of 
characters,  and  most  of  them  are  tinged  with 
the  colours  of  hia  own  weaknesses  and  pas- 
sions :"  1  Memoirs,  34.  (As  to  the  aocnracnr 
of  sir  John  Dalrymple  himself,  sec  lord  Hol- 
land's Address  to  the  Reader  prefixed  to  Mr. 
Fox's  History  of  the  early  part  of  the  reign  of 
James  the  Second,  the  Notes  to  4  Liing's  Xfist. 
of  Scotiand,'and  the  Case  of  lord  Hossell,  a.i>. 
1683,  infra).  And  Dr.  Johnson,  in  more  than 
one  passage  of  his  works,  gives  oountenanc*. 
to  the  imputation.  It  may  therefbre  not  be  im* 
proper  to  present  some  ajlditional  testimony  to 
that  already  adduced  by  Mr.  Fox  in  fiivour  of 
thebishop.  Harris,(<ilireofCharles9,9.Nota 
(Y.  Y.),  afin-  having  l^  the  evidence  of  a  letter 
froBk  the  doslieaB  ot  Clevelaiidy>  verifitd  aa 
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percd  of  the  said  monieB  raised  by  the  said  act, 
was  at  that  time  actually  iu  the  hands  of  the 
said  Edward  Seymour ;.  whichji&did  acknow- 
ledgpe  so  to  be,  aud  did  promise  that  the  said  sum 
^ould  be  paid  to  the  said  merchapts,  i^  part  of 
satisfaction  for  tlie  said  stores,  which  they  did 
furnish  upon  the  credit  of  the  same  affirmation 
and  undei-taJdng :  He,  the  said  £d\vard  Sey- 
mour, did,  on  or  about  the  year  1678,  issue 
<nit  and  pay  the  said  sum  to  the  victuallers  of 
Ijie  navy,  by  way  of  advance,  and  for  provi- 
sions not  then  bi'ou^ht  in,  contrary  to  the  true 
Intent  and  meaning  of  the  said  act ;  whereas  the 
flame,  by  the  provision  of  the  said  act,  ought  to 
have  been  paid  to  the  Eastland  merchants,  who 

bigiily  improbable  incident  related  by  Burnet, 
oraerves,  *^  From  this  letter,  we  may  judge  of 
the  eoodness  of  Burnet's  intelligence;  and 
sectily  an  opinion,  by  too  many  entertained, 
that  he  was  hasty  and  credulous,  and  a  mere 
leoorderof  the  tales  and  scandals  of  the  times*?' 
Ralph  uiyusdy  accuses  Biunet  of  inaccuracy 
respecting  the  Bill  '<  For  .the  Preservation  of 
the  Person  and  Government  of  his  gracious 
Heiesty  King  James  the  Second,"  and  asserts, 
'  Tnat  unfortunately  for  us,  or  this  right  rev. 
author,  there  is  not  the  least  trace  of 
any  such  bill  [as  Bmnet  had  spoken  of] 
to  De  found  in  any  o£  the  accounts  of  this 
parliament  extant ;  and  therefore  we  are  un- 
der a  necessity  to  suppose,  that  if  any  such 
clause  waa  ofiered,  it  was  by  way  of  supple- 
ment to  tiie  bill  for  the  preservation  of  his 
majesty's  person  and  government,  which,  no 
doubt,  was  strict  enough,  and  which  passed 
the  House  of  Goqamons  whDe  Monmouth  was 
in  arnis,  just  before  the  adjournment,  but 
Jtever  raactied  the  Lords.'  9,  911. 

Upon  which,  Mr.  Fox  remarks,  "  Now  the 
enactment  to  which  the  bishop  alludes,  was 
not,  as  Ralph  supposes,  a  supplement  to  the 
hiU  for  the  presenration  of  his  majesty's  person, 
bnt^ade  port  of  the  v«ry  first  clause  of  it ;  and 
the  only  inaocufacv,  if  indeed  it  deserves  that 
•  itanle,  of  which  Burnet  is  guilty,  is  that  of 
calling  the  bill  what  it  really  was,  a  bill  for  De- 
darinff  Trettsons,  and  not  giving  it  its  formal 
title  c?  a  Bill  for  the  Presenation  of  his  Ma- 
jesty's Pecson,  Sec.  The  bill  is  foilunately 
preserved  among  the  papers  of  the  House  of 
Ckxnihons,  and  as  it  is  not,  as  fiis  as  I  know, 
'  Miy  where  in  print,  I  have  subjoined  it  in  my 
Appeodiz." 

That  careful,  judicious,  and  sagacious  histo- 
lian,  Mr.  Laing,  vol.  4,  note  1,  says, 

**  Burnet's  veracity,  at  least  in  Scottish  af- 
fiMis,  is  attested  throoo^ut  by  his  coincideuce 
with.  Woditiw's  History  and  original  materials ; 
im  immense  mass  of  MSS.  in  the  Advocates' 
Library,  which  I  have  carefully  inmected. 
the  coincidence  is  the  more  remarkable,  as 
l¥odrow,  who  published  in  1721,  1732,  had 
wSver  seen  Burnet's  History,  publislied,  the 
Ifarst  volume  UL 1723,  the  second  in  1734.  In 
Wiritiiy;  from  memory^  Burnet  ndther  is,  nor 


had  furnished  his  mcjasty  with  6ax,  hemp, 
and  other  necessaries  for  the  said  service:  of 
which  said  deceit  and  mjustice  &e  said  mer- 
chants did  complain  in  the  last  narliament 

*'^  S.  nrhat  the  said  Edward  Seymour,  beiog 
treasurer  of  the  navy,  and  tiien  and  still  having 
a  salary  of  3,000/.  per  annum  dear  for  the  s'lme, 
did,  during  the  time  he  was  Speaker  of  the  late 
Long  Parliament,  rec^ve,  out  of  the  monies 
appropriated  for  secret  service,  tlie  yearly  sum 
ot'3,000/.  over  and  above  his  said  salary ;  which 
was  constantly  paid  to  him,  as  well  during  the 
intervals,  as  the  sessions  of  parliament;  and 
particularly  during  the  prorogation  of  fiAeea 
montlw. 

^^  4.  That,  on  or  about  the  eigblBenth  year 

pretends  ^o  be,  always  correct  in  dates ;  and  iu 
nis  latter  days  he  was  undoubtedly  credulous. 
But  his  narrative  is  neither  to  be  rejected  be- 
cause the  dates  are  displaced,  nor  are  the  glow* 
ing  (characters  of  nature  to  he  discarded  because 
they  coincide  not  with  the  prgudioes  of  party 
writers.  If  we  compare  his  narrative  and  cha* 
racters  with  those  of  Clarendon,  and  consider 
how  superior  they  are  to  every  ooiemporaiy  pro> 
duction,  how  frequently  diey  have  been  silently 
transcribed  by  BUoce»iing  authors;  (Hume 
himself,  for  instance,  who  blames  them -most), 
and  how  imperfectly  their  loss  would  have  best 
supplied  by  more  recent  memoirs,  we  sbaQ 
discover  the  real  value  of  Burnet  as  an  hists* 
rian." 

See,  too,  as  to  the  comparatiFe  accuracy  of 
Burnet  and  Dalrymple,  the  Note  to  Mitchell's 
Case,  ante,  vol.  a,  p.  1229.  In  that  Note,  by  a 
slight  error  of  the  press,  tlie  reterence  to  IJu- 
rymple's  Memoirs  is  printed  p.  04,  toed.  ]771> 
instead  of  p.  9,  4to  ed.  177 1.  An  instance  of 
Burnet's  want  of  exactness  in  his  ejqiressioas 
which  has  been  so  injurious  to  his  character, 
for  veracity,  may  be  found  m  what  he  says 
(see  vol.  6,  of  this  Collection,'  pp.  1420,  14!21) 
of  <<  The  Trial  of  Ireland  and  others."  See 
the  Trials  of  Irebind,  Pickering,  and  Grove, 
vol.  7,  p.  79;  and  of  White  aliu  Whitebread, 
and  others,  vol.  7,  p.  311. 

Seymour  is  the  Amid  of  the  *  Absalom 
and  Achitophel,*  in  which  Drydoi  has  ranked 
him  very  highly : 

*'  Indul^  one  labour  more,  my  weary  muse, 
For  Amiel ;  who  can  Amid's  praise  refuse? 
Of  ancient  race  by  birth,  but  nobler  yet 
In  his  own  ^  ortb,  and  without  title  great 
The  hianhediim  lono^  time  as  chief  be  ruled. 
Their  i<eason  guided,  and  their  passion  cool*d: 
So  «lextrous  was  he  in  the  crovtu's  defence, 
So  form'd  to  speak  a  loyal  nation's  sense. 
That,  as  their  band  was  I&r'el's  tribes  in  small. 
So  tit  was  he  to  represent  them  aU. 
Now  rasher  charioteers  tlie  scat  ascend, 
Whose  loose  careeis  his  steady  skill  conuaend : 
They,  like  the  unequal  ruler  of  the  day, 
Misffuide  the  seasons  and  mistake  the  way. 
Whue  he,  withdrawn  at  their  mad  labour  siniloi» 
And  saiPe  eiyoys.  the  sfyUmtfi  tf  to4iais,*' 
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Mr.  Seummr.  If  that  be  the  method,  kA 
that  be  the  way  to  come  to  your  end,  I  an* 
pwer. 

To  the  first  Article:  I  do  allow,  tl^,  by^ 
virtue  of  that  act,  I  received,  aa  traunire r  of 
the  navy,  498,251/.  Is.  lui.  and  no  more.  Th^tt 
was  the  total  for  rig^nff  and  equipage  of  nhioa* 
What  was  more,  was  for  the  ordnance,  wlueb 
was  above  20,000/.  but  by  virtue  of  that,  I  re- 
ceived no  more  than  the  former  sum.  Thai 
sum  lord  Danby  paid,  according  to  the  intern* 
tion  of  the  act,  and  none  of  the  money  was  din 
verted  to  any  other  use ;  as  appears  by  the 
accounts.  So  tliat  the  balance  of  the  total  ja 
9/.  bt.  and  that  is  all  in  my  hands.  The  other 
sum  for  that  service  was  SO^OOO/. which  the  king 
assigned  out  of  his  treasaiy .  Several  sums  oC 
money  were  lent  to  Mr.  Kingdon  ;  but  what 
were  so  lent  were  before  the  act  for  disbandino^ 
the  army.  As  to  the  lending  90,000/.  ^cTl 
never  lent  above  10  orSO,000/.  and  none  oC 
those  sums  were  for  building  ships,  but  of  my 
own  proper  money,  and  the  money  of  my 
friends  :  And  frequently  the  treasurer  of  the 
navy  does  make  nse  of  his  credit  for  the  king's 
service.  And  this  is  my  answer  to  the  firsl 
article. 

To  the  second  Article,  I  humbly  present  thia 
Answer;  That  it  was  in  my  power  to  dumoM 
of  money  till  biUs  were  brought  signed,  whieh 
they  did  not  do  as  long  as  tlie  money  was  in 
my  hands.  The  40,000/.  I  did  issue  and  pay 
accordingly,  which  wiU  appear  by  the  mer« 
chants,  who  are  now  ready,  at  the  door,  to 
aiHrm  it ;  and  they  did  never  call  for  money, 
till  it  was  out  of  my  hands.  The  time  of  codn 
tract  and  deliveiy  of  the  goods  was  so  louff, 
that  all  the  money  in  my  hands  was  gone :  jSl 
was  done  by  the  navy-l!oard,  and  h^isre  the 
mei-chants  came  witli  their  bills,  it  was  so  long, 
that  ail  the  money  was  paid  out.  What  wiU 
make  this  manifest,  will  be  the  merchants  com.- 
plaint^  the  last  parliament.  I  am  so  lar  from 
prejudicing  them,  that  I  did  serve  them  what  I 
could,  by  reflecting  on  the  hardship  of  their 
case ;  and  1  humbly  oOer  you  their  petition. 

Mr.  Barbiird.  You  cannot  receive  (hia- 
paper.  If  Seymour  insists  upon  it,  he  must 
withdraw  whilst  you  debate  it.  This  is  not  ^e 
place  to  hear  the  merchants ;  that  must  be  in 
another  place.  That  Seymour  should  produce 
this  |iaper,  and  desire  that  the  merchants  should 
be  heanl,  is  a  strange  motion  to  come  from 
Seymour,  who  has  managed  so  many  impeach* 
meats. 

Mr.  Seymour.  Thus  much  I  know,  that 
when  evidence  is  produced,  it  has  never  beeft 
denied.  . 

To  tlie  third  Article : .  I  had  the  honour  to  he 
Speaker  of  the  House  before  1  was  treasurer  of 
the  navy  ;  and  1  was  in  the  condition  of  a  pri- 
vate gentleman ;  but  though  it  was  not  great, 
yet  it  did  support  my  quality ;  but  it  would  not 
maintain  the  principal  commoner  of  Eng- 
land. I  had  the  ^vour  from  the  king  to  re- 
ceive 3,000/.  a  year,  as  for  secret  service,  te 
%wM  p»yiBg   the  Joes  .in  the  Fichfifwrr  | 


of  his  mttesty's  reign,  (1666,)  and  durinff  a  war 
with  the  States-general  of  the  United  Nether- 
lands, he,,  the  said  £dward  Seymour,  being 
then  one  of  the  commissioners  for  prize-goods, 
did  franduleutlv,  unlawfully,  and  in  deceit  of 
his  nuuesty,  unlade  a  certain  prize-ship,  taken 
from  me  subjects  of  the  said  States,  without  any 
order  or  authority  from  the  same;  and  did 
house  the  lading  and  goods  of  the  said  ship, 
and  lock  up  the  same,  without  the  presence  of 
any  store-keeper ;  and  did  afterwards  sell  the 
same,  pretendmg  the  same  to  have  been  only 
Muscovado  Sugars,  and  did  account  with  his 
majes^  for  the  same  as  such;  whereas,  in 
truth,  the  said  ship  was  laclen  with  Cochineal 
and  Indigo,  rich  merchandizes  of  a  great  va- 
lue." 

>Ir.  Fleetwood,  The  first  two  Articles,  I 
will  undertake,  shall  be  proved. 

Mr.  Vernon,  As  to  the  two  last  Articles, 
I  have  credible  witnesses  that  will  prove 
them,  to  satisfy  the  House.  ^ 

Mr.  Seymour,  Whenmychmpe  is  present- 
ed you  in  writing,  I  do  not  doubt  out  you  will 
g[ive  me  convenient  time  to  answer  it.  It  con- 
sists of  several  narts;  as  matter  of  account, 
&c.  and  if  I  may  nave  a  copy  of  it,  I  shall  mdke 
snch  an  answer  as  will  satisfy  you,  and,  I  am 
confident,  every  member. 

Mr.  Vernon,  1  suppose,  the  Articles  ought 
ta  be  read,  pan^^pu  by  paragraph,  at  the 
table.     (It  dropped.) 

Sir  FrancU  WiTmington*  If  your  meaning 
be,  that  he  shall  answer  in  writing,  I  coneeive, 
when  a  man  is  imtieached,  the  matter  is  to  be 
finally  determined  nere..  [^But  time  being  ^iven 
Mr.  Sevmour  to  answer  tdl  Thursday,  he  went 
not  on.  J 

Mr.  Seymour  desires  **he  may  have  the 
charge  in  writing."  This  is  an  Iropeach- 
•oient,  and  not  to  have  its  determination  here^ 
but  in  the  Lords  Hoiise.  We  are  the  great 
court  of  enquiry,  and  are  to  receive  any  wfor- 
nurtion*  This  impeachment  being  undertaken 
to  be  proved,  I  would  know,  whether,  if  articles 
are  exhibited,  this  House  will  adudt,  or  allow, 
the  person  to  give  his  answer  here  ? 

The  Speaker.  When  Ansm^er  is  made  to  the 
Articles,  then  is  the  proper  question,  Whether 
it  shall  be  given  in  writing.  But  your  order 
is,  **  That  Mr.  Seymour  shall  make  answer  on 
Thursday,  and  that  he  have  a  copy  of  the 
Aiddes.^' 

I^oveniher  25. 

9Ir.  Seymour,  You  did  appoint  this  time  for 
me  to  present  my  Answer  to  the  Charge  against 
me,  I  am  ready  to  answer.  I  only  wait  your 
method  how  I  shall  proceed  ;  whether  I  shall 
gl-ive  my  answer  in  writings,  or  answer  the  Ar- 
ticles as  they  are  read. 

The  Articles  were  read. 

Mr.  Hurbord.  You  have  appointed  this  day 
for  Mr.  Seymour's  Answer,  it  has  been  the 
oeostant  practice,  when  a  member  is  accused, 
Ihat  he  alMd  lip  itt  his  place,  and  yvc  Annrer. 
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which  was  all  tbe  favour  I  ever  retieired  from 
ImrdBanlw'. 

To  the  TOvrth  Artide :  This  Article  is  of  mat- 
ters done  fifteen  years  ago,  and  so  uncertain  a 
charge^  that  there  remain  not  any  footsteps. 
For  Uie  prizes,  I  never  received  the  money,  nor 
ever  was  an  accountant  for  the  prizes.  I  acted  no 
otherwise  than  as  the  other  commissioners., In 
the  artide  it  is  called  "  a  certain  ship,*'  with- 
out name :  When  it  has  a  more  certain  name, 
and  is  a  more  certain  charge,  I  shall  make  a 
more  certain  answer  to  it.  Since  the  commis- 
missioners  of  the  prizes  were  under  a  mistor- 
tane,  the  great  men  at  Brook-house  never 
^K>ke  of  it  'f  and  since  that,  there  has  been 
to  act  of  oblivion.  But  I  disclaim  any  benefit 
from  acts  of  ublivioa.  This  artide  is  of  mat- 
ters done  fifteen  years  since,  and  as  there  are  no 
Cpotsteps  of  it,  when  persons  will  charge  me 
more  particularly,  I  shall  give  a  more  particu- 
lar answer. 

-  Mr.  Mnntegu.  If  Seymour  has  done  as  well 
as  he  has  spoke  (which  is  alw&y  swell)  he  may 
€3ome  off  wdl.  I  move  that  he  may  withdraw. 
Air.  Seymour.  I  know  what  becomes  me  in 
point  of  duty.  1  acknowledge  the  justice  of 
the  House  in  their  proceeding  with  me,  in 
granting  me  a  copy  of  my  Charge,  and  conve- 
■ienttime  to  make  m^r  answer ;  and  I  hope  to 
make  my  defence  plain  to  the  House,  if  not 
lo  every  particular  member.  It  is  my  misfor- 
tune to  answer  as  criminal,  but  I  do  not  mis- 
doubt my  cause,  or  apprehend  a  censure  from 
the  Commons  of  England,  who  will  do  ac- 
cording to  j  iistice.  The  gentleman  that  brought 
in  the  Articles,  had  another,  carried  on  by  the 
wings  of  fame,  '<  That  I  was  a  person  of  no 
fortune,"  and  *<  That  I  advised  the  king  to 
prorogue  or  dissolve  this  parliament,  that  I  was 
popishly  affected,  and  had  given  popish  coun- 
aeu."  Things  of  this  nature  make  impres- 
sion, when  we  are  involved  in  common  danger. 
And  I  can  scarce  promise  myself  to  be  equally 
heard,  and  not  hardly  judged.  That  prompts 
me  to  my  vindication.  If  any  thing  looks  like 
Tanity  in  me,  the  good  a  man  has  done,  or 
endeavoured  to  do,  ma^  be  made  use  of,  when 
there  is  a  presumption  of  doing  ill.  My 
fhmily  were  instrumental  in  the  reformation, 
and  not  any  have  been  pointed  out  for  popery. 
The  first  step  I  ever  made  in  public,  was  being 
a  member  of  pariiament,  and  what  my  carnage 
has  been  is  no  secret ;  slid  when,  in  continu- 
ance of  time,  I  had  wearied  that  service,  I  had 
the  honour  to  be  called  to  the  chair,  not  sought 
lor,  either  to  the  king,  or  the  House.  I  afiirm, 
I  was  indifferent  whether— In  that  priiament, 
I  cannot  justify,  bat  that  I  was  subject  to  mis- 
takes, and  those  were  questioned ;  out  reasons 
and  precedents  were  produced,  which  made  the 
House  doubt,  by  letting  fall  the  debate.  I  knew 
that  the  chair  could  not  wander,  but  in  paths 
untrodden ;  but  the  resolution  of  the  House 
onoetaken  was  punctuaUy  observed  by  me.'  At 
that  time  there  was  an  extraordinary  question 
in  the  Lords  House  in  relation  to  judidary 
MOM,    i  rcflMmhcr  that  tha  chair  tru  not 


altogether  positive  in  that  question.  I  wiH 
give  you  one  instance  more.  The  king  was 
on  toe  throne,  and  the  last  moment  of  the 
sessJon,  the  House  expected  that  the  monev- 
biU  should  be  brought  down  from  the  I^ms. 
It  was  denied,  and  several  messages  passed  be- 
twijKt  the  Houses.  At  last,  it  was  not  hrought 
down, 'but  met  me  at  tke  bar.  The  king  waa 
angry  at  it.  I  said,  "  I  would  be  torn  out  of 
the  chair  with  wild  horses,  before  I  would  stir 
without  the  bilL"  The  House,  at  the  latter 
end  of  a  session,  were  jeakms  of  something 
that  might  be  offered,  and  the  House  thin; 
they  were  pleased  to  lay  their  trust  in  me,  I 
was  to  hinder  it.  But  the  matter  of  discharg- 
ing the  Bankers  Debt  was  brought  in  here, 
and  in  the  Lords  House,  and  if  I  could  have^ 
been  prevailed  with,  tiiat  bill  had  been  an  act. 
Had  1  been  a  corrupt  man,  that  bill  m^it 
have  passed.  You  have  heard  of  it  in  Mr.' 
Coleman's  Papers.  A  gentleman  brought  ma 
a  present  from  the  city  of  London,  and  how 
that  gentleman  and  his  message  were  received, 
he  wiSi  tell  you :  he  is  a  man  of  honour.  1 
have  taken  no  indirect  way.  In  the  latter  end 
of  the  parliament  that  the  Plot  was  discovered 
in,  I  suppose  it  will  be  admitted  that  nothing 
was  wanting  in  the  chair  for  the  discovery  of 
it.  It  was  dissolved,  but  by  whose  counsels  I 
know  not.  I  had  the  honour  to  be  of  it,  and  a 
greater  honour,  to  exercise  your  place.  I  was 
placed  in  the  chair  by  persons  not  used  to 
flatter,  and,  I  believe,  not  me.  (Colonel  Birch.) 
And  in  my  carriage  in  {hat  empio3n]ient,  I 
hope,  I  gave  up  no  right  nor  privilege  of  the 
House.  I  have  the  honour  to  be  named  a  ma- 
nager at  the  trial  of  the  Lords  in  the  Tower ; 
ana  that  Lpnl  that  shall  fall  into  my  hands 
shall  have  little  reason  to  think  I  sboidd  &vour 
popery.  I  knew  nothing  of  the  dissolving  of 
the  last  parliament,  but  I  am  sure  I  advised 
the  calling  this.  I  had  a  great  sickness,  and 
went  into  the  country,  and  returned  not  till  six 
or  seven  days  within  this  parliament ;  and  how 
tliese  unprecedented  prorogations  have  been 
made,  I  know  not.  Concerning  the  duke  of 
York,  how  he  came  to  be  called  back,  vrhen 
^one  away,  I  know  not ;  but  bdng  here,  and 
in  two  or  three  days  sent  away,  my  observation 
was,  <<  Tlmt  playing  tricks  with  the  [larliament 
would  not  do."  But  I  could  not  justify  it, 
that  by  royal  authority  any  man  should  be 
banished ;  but  sending  delinquents  away  is  a 
greater  crime  than  I  liave  to  answer  far. 
Having  made  this.' declaration  of  my  part,  in 
the  next  place  I  hope  there  will  be  a  happy 
issue  of  this  parliament,  and  I  think  it  not  in 
the  power  of  any  man  to  step  betwixt  the  king 
and  the  parliament,  and  those  about  him  know 
how  much  he  believes  his  safety  is  in  the  par- 
liament. I  cannot  say  I  have  made  so  good 
use  of  my  knees  as  I  ought  to  do,  but  not  as  I 
hear  I  am  reported  to  have  done,  to  beg  af  his 
nli^esty  for  a  prorogation  of  this  parliament ; 
but  I  snould  flo  it  to  ^tablish  peac^  in  the 
knigdom.  But  I  am  unhappy  to  fall  Into  the 
di^^eainre  of  scaoa  wbon  1  lutre  bo  great 
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▼eneratioD  for.  I^et  thq^  men  wtSk  abroad 
with  what  penetential  words  they  please.  They 
that  have  broken  the  triple  league,-  shut  up  the 
exchequer,  becaw^e  !•  would  not  trust  their 
counsels.  When  the  parliament  is  dismissed, 
they  will  do  the  same  thing  again.  That  the 
Protestant  religion  may  be  preserved,  I  am  for 
the  preservetian  of  the  crown.  There  remains 
m^  charge;  with  you.  Do  as  you  think  fit,  I 
will  do  ax  an  honest  man,  and  never  depart 
lh>m  ciy  resolutions  of  my  sincerity  in  the 
Protestant  relunon,  and  service  to  my  country. 

Mr.  MiUt  Fleetwood.  He  answered  not  to 
the  Article,  *'  That  he  misemployed  the  public 
money.*'  I  do  justify  it,  and  wul  prove  it  by 
good  testimony,  that  the  money  granted  for 
an  actual  war  with  France  was  not  so  disposed 
of,  but  to  a  contrary  use.  Pray  read  the 
charge,  article  b^  artiple,  that  we  may  know 
j'o«ir  opinion  of  it. 

Mr.  Vernon.  To  the  last  Article  "  of  Money 
received  for  Secret  Service,"  what  secret  ser- 
vice he  did  that  parliament,  he  that  received 
the  money  knows  better  than  I.  Unless  leap- 
ing out  of  the  chair*  was  *'  secret  service," 
aid  that  needs  no  proof.  Though  he  denies 
selling  the  king's  prizes  under  the  notion  of 
coarse  sugars  for  Indigo,  and  Cochineal.  As 
for  the  Act  of  Indemnity,  I  know  not  how  that 
can  dear  him,  since  he  is  impeached  ;  it  is  not 
iiToper  here  to  determine,  nut  in  the  Lords 
iiouse.  If  we  have  not  justice  a^inst  him  in 
the  Lords  House,  I  know  not  where  wc  can 
4)ave  it  any  where  else.  In  the  Courts  of 
Westminster,  where  the  judges  stop  all  pro- 
ceedings, I  expect  it  net  The  duke  of  York 
was  indicted  for  a  papist,  and  in  other  present- 
menti  of  papists,  tney  stopped  the  courts  of 
law,  because  they  were  too  big  for  tlie  law. 
This  man  is  in  so  much  favour  at  court,  and 
has  so  much  money  to  manage,  that  lie  can 
make  all  of  his  side.  See  the  effect  of  your 
address  to  the  king ;  you  had  put  the  sing 
upon  a  most  grateful  act  to  the  city,  and  done 
lifood  service  to  the  nation  in  the  country,  yet 
he,  Jeffreys,  is  chief  justice  of  Chester  still. 
This  address  was  not  granted,  nor  your  ad- 
dresses for  pardon  of  such  as  should  come  in 
to  discover  the  Plot;  if  ever  men  deserved 
pardon,  they  did,  when  tlie  king's  life  and  na- 
tion were  in  danger,  and  an  exception  of  **per- 
jury'*  was  put  into  one  of  the  pardons.  What 
nave  you  had  of  effect,  from  your  addresses,  by 
in^ns  of  such  counsellors  as  St?y  motir  near  the 
king  ?  I  move  you  to  put  the  question,  '*  That 
there  is  matter  of  impeachment  in  this  chaige.*' 

Mr.  Uqrbord.  1  pretend  not  to  charm  any  man 
by  what  I  shall  say ;  but  the  first  step  yon  are 
to  make,  is  to  read  the  charge,  article  by  article. 

The  Article  was  read  '*  for  thn  Money  given 
for  Ships." 

Mr.  Harhord.  th  great  care  the  parliament 
took  to  provide  money  for  ships,  and  punish- 
ment ibr  diverting  that  money.  Now,  in  short, 
whether  can  this  article  be  proved  ?  It  may  be 

•  tSet  4  Cobb.  PftrL  Hist.  p.890. 


said,  here  is  notfiing  but  an  affirmative  aiid» 
negative,  and  so  perhaps  men  naay  not  be  able 
to  g^ve  a  judgment,  to  say  whai  to  do..  Froiiv 
precedents  in  your  ancestors  time,  aiid  in  th» 
Lon^  Parliament,  of  Impeachments,  liie  quee* 
tion  IS  now,  "  Whether  Mr.  Seymour  is  so  far 
guilty  of  this  charge,  as  in  your  judgmeot  to 
proceed  to  impeachment.*'  Though  he  has  an» 
swered  all  the  four  articles^  and  endeavoured  tQ 
clear  himself  iVom  other  aspersions.  When  ha 
was  in  the  Speaker's  chair  (as  vou  said  veiy 
well  in  your  speech,  *'  the  chair  had  been* 
so  vitiated,")  I  have  seen  him  cast  his  ey^ 
about,  and  he  was  come  to  that  perfection,  as 
to  a  man  to  tell  you  how  a  vote  would  pass, 
and  spies  and  emissaries  were  sent  out,  to  ^ch 
men  in  :  this  I  Lave  seen  an  hundred  tiniest 
This  article  two  gentlemen  undertake  to  |M^»ve, 
and  no  man  can  say,  but  that  if  he  be  gfuilty* 
of  it,  he  has  made  a  great  breach  of  bis  trust.** 
llie  witness  that  can  prove  this  article,  hod  hj» 
hand  in  putting  out  the  money.  When  a  mem- 
ber cannot  make  good  the  article,  he  names 
witnesses.  The  first  article  can  be  proved  b/> 
a  man  that  had  his  hand  for  it,  and  Seymour 
has  threatened  the  man  to  ruin  him,  if  he  gave 
evidence.  ^Some  called  out,  <<  Name  the  maa.*'> 
They  that  bid  me  name  him,  are  as  ill  men  as 
he  (Seymour.)  If  gentlemen  bid  me  name  & 
Hitness,  that  an  offender  may  escape,  diey  ar»- 
as  guilty  as  the  person  accused. 

Sir  JviUiam  Jouet.  I  h&ve  attended  the  dc'- 
bate,and  tliis  is  not  the  time  to  bring  that  Ib 
question.  Seymour  is  a  man  of  {peat  ek>- 
quence,  and  has  showed  you  daat  he  is  an  able 
man.  If  he  be  good,  he  is  able  to  do  much 
good  by  it ;  if  othenvise,  much  hurt.  He  has 
answered  the  articles,  one  by  one,  and  it  is  not- 
much  matter  whether  his  answer  had  bttft 
<*  Not  Guilty"  only,  and  he  could  not  make  «r 
better  answer.  I  take  it,  that,  as  to  the  mat 
sum  given  by  act  of  parliament  forbuildmw 
of  ships,  his  charge  is,  **  That  he  diveyM: 
that  to  another  poqwse,  and  indeed  to  aq  ill- 
purpose,  to  keep  up  the  army."  His  answer 
IS,  *' That  lijB  received  so  much,  and  the  test 
was  the  ordnance^  and  was  paid  according  t» 
the  act;"  and  he.  has  referred  you  tohUac* 
count,  and  there  remains  9/^  &c.  It  may  be» 
the  money  )eni  for  keeping  up  the  army  was 
other  men's  money,  upon  the  credit  of  himself 
and  his  friends.  tVith  all  fairness  I  do  repre- 
sent the  effect,  of  the  chargb,  and'  hie  answer., 
I  do  not  dcuybut  that  this  u  a  good  answer,- 
but  all  in  effect  amounts  to  no  moi-e  thaor  '*  Nol 
guilty  of  .the  charge."  I  did  observe,  that  hft 
has  deceived  no  man's  expectation  in  hi^ 
abilities.  lie  introduced  his  speech  to  this  ef- 
fect, *^  That  he  vias  unfortunate  to  have,  s 
charge  against  hiin,  but  it  would  be  less  so,  be- 
cause he  should  be  heard  in  parliament,  and 
would  call  an  Eastland  merchant  to  testify  ^« 
him,  &G."  But  that  is  a  mistake.  I  am 
afraid  this  House  cannot  judge  this  matter.  I 
could-  wish  they  had  that  power.  It  may  be, 
it  would  be  mo^e  secure  for  the  nation,  that  this 
House  had  a  several  judicature;  but  I  am 
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mentioned,  bat  on  thQ  onDtmry.  It  is  no  Hglit 
thinsf  for  the  Commons  to  make  oon^hint  to  the 
Lom  of  one  of  their  own  memb^s.  TIus  wiH 
be  but  a  mean  reoompenoe  of  your  credit,  te 
lose  your  proof,  when  witneases  shall  go  btck 
in  the  Lords  pouse,  and  Uie  Commons  use 
not  to  fail  in  theur  prosecution .  For  that  reasoa 
the  Commons  have  mvea  notice  to  oflRmders,  as 
to  the  duke  of  Buckingham,  &c.  because  tbej 
would  be  so  well  informed,  that  th^  may  nerer 
complain,  but  the  person  may  be  mmid  guilty. 
It  is  a  matter  of  so  great  weight,  an  impeadn* 
ment,  that  the  Commons  ought  not  figntly  to 
accuse.  Impeachment  is  your  weapon,  and 
you  must  not  bkmt  it.  If  yoa  are  mi^akea 
m  one  part  of  it,  you  may  be  in  another ;  ttij 
it  wiQ  be  afatafthingtogo  totheLmdswitk 
a  mistake.  You  have  bwd  Seymonr^s  de- 
fence and  Kii^^n's  endenoe. 

Mr.  Harbord.  Vice- Admiral  Peim  andconit 
miasioner  Pett  were  accused  at  Brooke-House 
before  the  commisstooers  of  account^.  Pens 
was  accused,  that  he  had  embezded  priae* 
goods.  He  was  summoned  hither,  and  an* 
swered  his  charge ;  and  then  tlie  quealion  wajs 
*'  Whether,  upon  that  complaint,  these  was 
ground  for  impeachment?''  And  it  was  re* 
solved  in  the  affirmative.  Yoo  have  the  same 
grounds  now  against  Seymour.  I  can  under- 
take for  myself,  but  not  for  another  man,  ta 
make  good  what  I  have  asaarted.  Mrs.  Cdlicr 
disposed  of  an  hundred  pounds  to  get  the  en* 
dcmce  against  the  lords  in  the  Tower  taken  off. 
If  evidence  against  Seymour  be  named,  the^f" 
may  be  taken  off.  We  see  money  has  mined 
us,  but  hereafter  I  shall  propose  a  way  to  maka 
the  kingdom  hsmpy.  * 

Mr.  Booth,  t  nse  up  to  undeceive  gentle- 
finen.  1  hear  it  said  abroad,  **  that  fiiendshiu 
stiides  me  in  this  matter,  and  notnasonana 
honour." — ^Whosoever  says  so,  is  gnikv  of 
prejudice.  If  Seymour  be  gidlty,  conaema 
nim  ;  if  innocent,  ac^t  him.  If  we  be  bafflsd 
in  this  impeachment  m  &e  Lords  House,  it  will 
be  a  prejudice  to  all  you  shall  do ;  therefore! 
would  commit  Ute  Aitides  to  be  wdl  oonfodered. 
In  the  last  parliament  these  Artides  were  let 
slip,  an^  doubt  k  will  be  said,  there  is  some- 
thmg  oir  revenge  in  it,  more  than  upon  pnblie 
account.  And  if  that  i4>pear,  it  will  oe  a  damp 
to  all  you  do.    Therefore  commit  the  Articles. 

Mr.  Montagu.  In  the  last  naiiiament,  did 
comeacreifiUefiubatanlial  gentianan  with  an 
impeachment  against  Seymour;  but  he  had 
used  him  ill,  and  the  parliament  was  dissolved. 

Sir  Chr'ut.  Mutgrave.  An  Impeachment  has 
been  bnnijfht  in,  and  your  member  haa  anawpred 
it.  What  B  before  YOU  IB,  the  ground  of  Impeach* 
ment  in  this  Article.  The  members  that  bnugbt 
in  the  artides  may  have  ground  to  belief  e  them, 
yet  they  may  be  deceived,  and  su  yoa  expose 
tke  hoBonr  or  the  House.  In  th^  Impeach- 
ment of  lord  Mordaunt,  aeveral  witneases  were 
examined,  and  aevetal  days  were  beard ;  and 

nest,  yoa  have  done  ao  in  the  eatfe  of  Sir  WU* 

— —^ 
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this  House  has  none.  I  riae  not  to  aff- 
gravate  one  point  of  the  charge.  If  he  be 
g^ty,  let  hkn  be  ccmdemned  ;  if  not,  ac- 
^oitfeed.  Yoa  (under  favpnr)  have  nothing 
to  consider,  but  whether  this  article  be  a  criitoe, 
if  proved.  Seymour  did  not  take  upon  him  to 
tea  yoo  this  article  was  no  crime,  though  prov- 
ed. No  donbt,  if -proved,  it  is  a  crime  against 
several  acts  of  parliament,  appropriating  sums 
•f  monev,  Sec.  diat  diey  ahould  not  be  misap- 
plied. If  he,  as  treasurer  of  the  navy,  has 
mis-spent  it,  to  another  use,  it  is  a  crime ;  the 
penalties  and  and  forfeitures  are  fine,  and  loss 
of  hia  place,  if  he  be  guilty  of  a  new  crime : 
l%e  next  article  is  of  great  consideration : 
There  waa  an  act  of  pariiataient  for  a  war  with 
France,  and  that  army  had  the  ill  luck  to  go 
oiTwidinay,  and  not  fighting.  That  money 
waa  not  nt  to  pay  them,  but  money  waa  bor- 
rowed to  keep  the  army  up.  No  man  can 
think  but  that  tnis  was  a  crime  to  continiie  the 
amy  against  an  act,  though  he  lent  the  king 
his  own  money  ;  especially  considering  the 
hazan)  the  nation  did  run,  by  that  army's  being 
kept  up,  when  there  was  no  work  rorthem. 
It  was  well  done  for  Seymour  to  mention  his 
good  actions ;  it  may  a  little  mitiffate  his  pu- 
nishmait  in  the  Lorda  court ;  but  mis  is  not  so 
proper,  totellyoo  any  other  a^ipravBtSonsnot  in 
theartide.  If  the^  be  crimes,  letthem  add  them 
as  articles ;  let  nglit  be  done,  and  proceed 
with  that  gravity  as  in  other  places.  If  an^ 
member  will  say  that  this  matter  contained  m 
the  article  is  an  ofeiee,  let  him  rise  up  and  say 
ao.  Two  members  have  said,  that  they  do  un- 
dertake to  prove  it. 

Sir  T^o.Lee,  Hint  which  is  out  of  ques- 
tion is  not  die  question  ;  but  the  question  is, 
**  Whether  upon  these  artides,  you  will  im- 
peach Mr.  S^nsionr?'' 

Mr.  Kingdon.  I  shoold  not  rise  up  to  8«)eak, 
tinleas  it  were  in  my  power  to  give  the  House 
some  information  ;  and  it  is  only  because  I  am 
mnned  by  Mr.  Seymour,  to  whom  I  lent  money. 
Thismbney  he  lent  to  me ;  but  whether  it  was 
ttdsemidoyed,  I  know  not  He  has  offered'  to 
produce  nis  accounts.  Some  part  of  tlus 
motiel^  he  lent  me'  not,  for  some  part  he  bor- 
towed  of  me.  As  to  theother  part,  said  to  be 
lent  for  continuance  of  the  army,  I  lent  none 
for  that  purpose ;  for  those  great  sums  were 
lent  long  before  the  matter  of  disbanding  the 
army  entered  into  debate,  or  whether  you 
ahould  oonttnue  them.  Long  before  ^e  act 
for  disbandmg  the  army,  there  was  a  necessity 
tiiatth^atmy  in  Flanders  should  have  10,000/. 
to  prevent  them  from  starring.  The  other 
money  I  took  out  of  his  house  to  disband  the 
army  with,which  might  else  have  coat  the  king- 
dom 80,000/.  more.  ^ 

Sir  Thomaf  Lee.  I  have  been  long  acquainted 
and  have  had  a  friendship  with  Mr.  Seymour, 
bttt  what  I  shalT  say  shall  be  for  your  service 
whieh  win  be,  to  commit  this  matter  at  largo, 
because  Seymour  is  charged  with  having  em- 
^oyed  the  money  to  difl[erentuse8,and  Kingdon 
fllysit  wasnot#inployedtothe«MBinthe 
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Gam  Pimn.  Soreral  peraons  did  enqaire  into 
Bii«:arrtagei,  and  it  was  bo  difficnk  to  make 
them  onty  thatthe  Hooae  did,  by  act,  ^e«  oom- 
miaaim  penons  to  enqaire  into  them.  They 
examined  wilaessea  upon  oath  at  Brooke-Hoiue, 
and  they  made  a  particular  report  of  the  evi- 
diiiee.  Coukl  any  things  be  clearer  ?  But  here 
it  is  aud,  *<  gentianen  will  make  this  charge 
good  $"  bat  vet  no  proof  is  made  of  them. 
Seymour  produces  his  account,  and  wOl  stand 
andfaUbyit  Kmgdon  tdls  yoa,  <' That  that 
of  the  money  borrowed  was  a  mistake,  and  that 
money  was  not  so  empkiyed  as  in  the  chaige.*' 
I  more,  therefore,  that  it  be  committed. 
^  Mr,  Love.  I  sat  in  great  awe  in  the  Long  Par- 
Itameni;  but  Sl^mour,  I  remember,  accused 
lord  Cbrcndon  m  the  Lonff  Fariiament*.  It 
wa.s  then  said,  **  To  chaiige  mat  oreat  lord,  and 

SDve  nothing^,  would  be  a  dishonour  to  the 
ouse."  A  great  gentleman  then  of  the  House 
(it  may  be,  I  can  produce  the  Tery  Speeches  t 
then  took,  in  short-hand,  both  those  against 
l|im  and  for  him ;  those  who  were  for  Claiendon 
were  for  discorerinff'  witnesses,  that  ther  might 
betaken  off,)  lord  Vausffaan,  upon  his  nonour, 
did  undertaketo  prove  Me  article  *<  of  betraymff 
the  king's  secret  oouhseb  to  his  enemiesf;"  and 
that  was  all  that  was  expected,  that  a  gentle- 
man AoM  rise  up  and  say,  "  I  underau  to 
prove  that  ailkde.'^ 

Oohmel  Birth.  Lore  tetts  you,  **  he  sat 
under  great  awe  hf  the  Long  Parttanient;"  and 
I  under  mat  fear ;  for  that  I  Uiought  never  to 
see  the  dissolation  of  thiit  parliament.  I  re- 
member  that  business  of  the  ImpeachmeBt  of 
lord  darendon.  In  short,  I  did  not  believe  one 
word  of  that  which  Ckrendon  was  accused  ef, 
I  preaaed  no  witnesses  to  be  examined,  but  far- 
ther to  examine  the  matter.  We  know  which 
wind  blew  Clarendon  «over  sea,  and  what  vrind 
Uows  now.  fieymoor  has  said,  ^*  he  is  a  kwer 
of  his  king  and  country,  Sec."  but  I  cannot  but 
observeite  fauid  of  God  in  this  chaive  agamst 
Ciarsndon.  When  Seymour  was  inttia  chair, 
no  man  waa  more  sharp  upon  me,  and  I  some* 
times  as  smartly  repbed.  But  as  to  the  hut 
nailiaraent,  I  thmk  he  did  believe  the  pkit  in  the 
Lonff  BBrliameni,and  dierefbre  I  did  recom- 
mend htm  tQ  the  chair.  If  he  be  guilty  of  this 
chaige,  no  man  shan  prosecute  him  wim  mors 
warmtfftthan  I  wiHdo.  When  ywx  resolved 
Hkmt  money  should  be  given  upon  a  poU-biH, 
for  the  Frnch  war  (whidi  I  was  convinced  of^ 
an  100,000/.  for  some  thmgs  was  to  be  provided 
inafewdays;  I  sdd  to  sir  R.  Howard,  **Yoa 
have  50,000/.  remaining,  &c.  in  jrour  hands ;" 
hernlied,  <«I  woidd  betaxing,&c."  I  told 
yoamnerly  of  ^<  a  cndgel,  that  woukl  break 
that gitterm^ bottfe,  tbe  French  king;"  but 
yim  omst  hm  a  sharp  sword  to  do  it  now.  Sbr 
Bthai  Howaid  said,  *«  He  hadordeia  for  ia- 
mmf  o«t  that  moo^,  &c."  I  never  henrd'bnt 
that  if  a  member  said,  he  waa  mistaken  in  an 
Article,  it  was  no  farther  iaaistedont   aa  in 
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Clarendon's  case.  The  money  might  be  lent 
and  possibly  the  individual  money  fbr  diips  thai 
were  to  be  onilt ;  but  can  any  man  have  satia^ 
faction,  unless  a  conunittee  enquire?  And  so 
your  honour  vriU  be  saved.  Be  upon  son 
ground,  and  that  the  evidence  may  beclear,com- 
mitit 

Mr.  Papili<m.  There  were  two  acts  for  diay 
banding  the  anny,  but  the  parliament  had  a 
trick  put  upon  them.  There  was  two  hundred 
thousand  pound  giren  for  disbanding  thearmy, 
and  it  was  employed  to  keep  it  up.  I  am 
afiaid,  this  money  lent  by  8e3rmourvrasthat 
which  kept  h  up*  He  should  not  have  parted 
withthemonevtiflitvrBsefested.  Idonotlay 
so  much  weight  upon  what  is  said  by  Mr. 
Kittgdon,  asto  carry  this  chuge  to  a  com- 
midee. 

Mr.  KtHgdon,     I  speak  to  ordcvs.    I  shoohl 
not  have  troubled  you,  but  that  1  find  mysel»' 
reflected  on  by  Papillon.  All  thai^'money  went  to^ 
dirimnd  the  army,  and  what  was  lent  to  Mr. 
Si^inour  VFas  before  the  disbanding  the  army. 

hit  IV.  Wimtnngion.  I  look  opon  this  Article, 
and  I  find  it  mentions  not  one  word  of  of  King- 
don,  but  ''  that  Smnour  directed  80,000/. 
&c'."  But  that  Kmgdon's  money  was  not  this 
money,  is  more  than  any  man  ctfn  say.  King- 
don  is  oompbihed  of  for  miapayiAgtheMoney . 
.Frogimnu  ardet^  4cc.  I  shoiud  he  ^lad  if  Sey- 
mour waa  not  impeached;  but. there  isa  por^ 
ti€€pt  criminis,  dec«  I  affitm,  that,  when  thf 
committee  sat  for  enquiry  afier  the  pensioners 
of  ,the  long  pariiament,  a  gentleman  of  qua- 
lity gave  evidenoe,  it  workeS  so  hard.  And  that 
was  the  reason  the  charge  came  not  in  that  par- 
liament aninst  Seymour,  that  pariiament  being 
soon  discfaaived.  I  would  know,  when  a  maa 
is  impeached,  if,  any  man  shall  stand  up 
and  say,  /'  he  does  not  bdieve  the.  a|(ti« 
des,^'  whether  this  shall,  destroy  any  im- 
peachmentP  But  ^eotlemensay  tAiU»  it  may 
be  committed,  which  is  .a  genoe  reiectmn  A 
the  thing.  If  this  yeptkman  be  gull^,  it  is 
more  gi<^ions,  for  him  to  be  tried  in  the  gnat- 
estplaoe  of  the  kiiytom,  and  to  jnstify  him- 
self, than  to  stifle  it  here  by  comndtment ;  and 
thai  the  next  thing  will  be,  vHtnesses  witt  run 
away,  because  this  great  maa  is  too  great  foe 
theCommoBaofRngland.  Ifyou  take  away  tha 
means  vou  take  away  the  and.  The  court 
evercfJbfiir  prosecvtors,  but  never  finr  wit- 
nesses, till  issne  be  joined.  Seymour  has  comr 
mitted  a  greai  criine,  and  he  will  oonunit  a 
greater  to  keep  himself  inoa  justice.  I  was 
counselfor.lgntMonkroitf  *  in  his  impeach- 
ment ;andl  remember  theHouae  would  not 
let  me  produce  one  witneiafor  him,  and  h^  waa 
impeached.  We  know  what  conatiltttion  the 
long  parliament  was  of,  and  whaX  nrecedenta 
they  made ;  but  at  the  latter  end  or  it,  when 
it  began  to  be  filled  with  brave  men,  Artidea 
were  presented  againstlvd  J>anby,  and  there 
waa  nothiaff  but  orosecotion,  no  reoonmiit- 
>ment    If  the  artiate  be  not  proved  upon 

•  SeoToL  6>  p.  785,:of  tUi  CoUectioB. 
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k  is  no  reflectimi  upon  the  House  of  Gommoiii 
bat  on  particulftr  men  who  undertook  them ; 
but  if  the  geDllemen  undertake  to  prove  the 
artides,  and  you  do  not  impeaoh  tnereupon, 
this  will  be  &  great  discouragament  to  call  great 
men  to  account.  Kingdon  borders  uoon  the 
same  offence  with  Mr.  Sejmour,  if  it  be'  one, 
and  so  what  he  snys  isr  of  no  weight. 

Colonel  Bireh.  1  will  beg'in  idierv  he  ended. 
HeteUsme,  <' I  will  look  to  my  inteiwt"  1 
say,  that  Winnington  pleaded  for  lord  Mor- 
daunt,  and  then  you  know  where  his  interest 
wav.  So  he  grounded  that  old  maxim  of  mine, 
I  think  mvaetf  not  well  dealt  withal,  to  teD  me 
9f  my  nibbling  about  money.  I  am  auditor 
of  the  excise,  and  can  any  man  chaige  me 
with  ever  taking  six-pence  bribe?-  LiSely  I 
was  one  appointed  to  disband  the  army,  and  I 
tfteddled  with'  no  money  but  what  I  eave  ac- 
count of ;  because  I  amtoM  of  <«  nibWng.*'  I 
did  not  say  «  tiiat  ivwas  impossiUe  to  prove 
these  AfticleB,"  butno  man  can  but  he  that 
keens  Ike  ca^.  If,  after  all  this,  tfaia  indivi- 
daai  money  waaffiveafor  this  use,  &C.  it  fe  an 
Atiide  tounpeaf^upon;  if  not  you  cannot. 

The  J>ebatewasadjoonMd  to  the  next  day. 

Navembar  86. 

Bt  Mktt  Knight.  Iconceivethatthe  fioaae 
intended  to  proceed  to  such  Artwies  as  may 
be- suitable  to  ^nr  honour,  and  that  the  h»- 
nokri^f  the  kmgdom  may  notbe  laidkv^l,  and 
jrour  member  acquitted.  As  for  the  first  Ar- 
ticle, »  that  Mr.  Seymour  had  directed  tiie 
asoneiryou  gave,  for  another  use,  &c."  it  is 
verv  fit  that  he  be  called  to  an  aceoont  for  it. 
if  I  stand  up  and  say,  ^*  I  will  make  ffoad  an 
flrticle^'*  consider  how  it  will  bo  madb  good. 
SMfsSmiour,^*  Not  one  peony  has  been  di- 
verted, bntcmpbyed  according  to  the  act  of 
fttliainent,*'  and  pnfi^eni  to  pcnduoe  his  ao- 
^onnts.  In  the  one  way  or  the  ether,  consider 
wdl  what  you  do,  lest,  if  he  be  impeached,  the 
Lonis  find  ban  notgnUfy*  Thveforeitis  not 
cnoHgti  that  a  gsnttaman  rise  and  say,  he  will 
■ttks  it  good,  bnt  be  sura  of  proof  for  your  he- 


Mr.  HkrUnL  IfyonpTOoeedbypreoedenIs, 
lam  sure  you  have  miny;  but  the  ipiastkMi  of 
commitBicnt  of  the  articles  was  net  firat  put 
If  you  put  the  questhm,  ■•Whether  thsrebe 
|rround  of  Impeaehment  upon-these  Artides,*' 
woseMitlemflB  left  off^ 

Sir-^idblsf  (krtm.  The  question  of  com* 
mitmfltat  of  the  Aitidea  ariKalhNii  aigumeola 
of thekonouroftheHonse.  Bnlnonanhad 
been  impeached  in  Ike  long  parhament,  if  that 
had  been  an  atgameol.  If  you  put  so  fpneat  a 
discouragement  upon  members  that  brmg  In 
knpeadiiieolsagamst  gieat  men,  what  use  are 
you  of,  unlass  to  givemoiwy?  We  know  the 
eonditaon  of  the  natkm ;  if  we  go  this  way 
towork,we  giv^eup  all.  You  must  mistrust 
Ihe  honour  and  wisdom  of  your  menbera,  that 
they  Ivottgfat  in  tkiB  charge  mahekmsly,  if  you 
refer  it  to  a  commidBe,  and  rest  not  upon  tneir 
imdflrtslmigto  BMikeifcgood.  WeretMishaige 


only  a  breach  of  the  letter  of  fotf  law,  I  weaia 
not  open  my  month,  for  every  one  efinids;  But 
what  became  of  your  money,  when  iho,  ibipB 
should  have  been  buik  within  the  time,  and  sa 
anny  raiKd  for  an  actual  war  with  Fraaoe,  and 
you  were  told  from  the  bar,  ^'Thataraitlemsn 
would  rather  bcgoiky  of  forty  nuirdBs,  thu 
that  it  should  not  be  a  war  ?*'  And,  you  knoir^ 
a  letter  was  produced,  *' That,  about  that  time 
loud  Danby  was  treating  to  make  the  king  tri- 
butary to  the  king  of  France,  and,  on  that  pre* 
tence,  to  keep  cm  the  pariiament;"  and  aa 
army  was  raised;,  for  aught  1  know,  to  esny 
on  the  Pkyt  There- is  evidence  enough;  bul 
if  vou  do  not.impeadi  Seymour  |;ive  up  alL 

Mr.  Leoeum  Qomer,  I  difier  m  foe  mesas, 
but  not  in  the  enl ;  when  a  member  did  stsnd 
im  andsayv  *^  He.wiil  undertake  to  prove  the 
Muqge,"  and  vestarday  another  stood  np 
(Kin^fden)  and  teld  you»  ^<  He  believed  the  con* 
irary,''  and  <aastiier  replied,  <^  Kingdon  was 
as  criminal  as.Sevmonr.'*  Keeping  v^  the 
army  was  a  mat  fouh,  after  the  act  for  dis- 
banding it;  but  in  the  act  for  disbanding  it  and 
paying  it  o£^  there  is  a  clune  of  iadramity. 
Kftxtitissaid.  '^IftheArtioksberaforredtoa 
committee  to  eKoaune  die  proofo,  witncnei 
may  be  menaced  and  taken  ofil"  But  if  so, 
it  might  have  been  in  the  committee  for  die 
Pk»t ;  Bedkw,  Oates,  Duedale,  &e.  might 
faanre  been  taken  ofi^i  Chie  en  the  evidence  i» 
sakl  to  be  a  man  worth  iO,j0002.  I  won- 
der, such  a  man  should  be  bribiBd  or  mwscpd. 
Be  sure  of  the  neoof,  ebe  the  henour  of  the 
HouseJsei^poeed.  IsnotnU  die  ecidenoe  at 
thebaragamsttheLoidaintheTowttr  known, 
and  pnntod  P  shall  we  be  afraid  to  show  our 
evidence  aoainst  aProtestsBt,  a  man  of  fonfly, 
and  not  afoaid  of  evidence  against  papists?  1 
am  for  comnutting  it. 

LordCeeeniiiif.  You  asemov«i, «' That  this 
chaigeaMy  beieferred  to  a  committee."  I  think 
ferno other reaseiLlNit  that  the  matter  of  ths 
panes  may  be  esanuned.  Persons  at  a  osm- 
mitto  may  say  things,  and  retract  them  again; 
but  these  against  the  five  Ijorda  inthe  Tower 
were|iast  retracting;  diey  were  all  upon  oath. 
If  that  be  so,  committing  the  Articbs  is  ths 
way  to  have  them  &D  to  nothing.  Witboai 
doubt,  the  ArtkleB  are  criminal,  andabreachof 
twaadsof  parliament.  A  member  has  said, 
«<  He  knowB,  that  part  of  that  mcnqr  was  not 
emptoyed  for  buikling  ships,  and  that  money 
kept  up  tkh  army.'*  to  the  other  sidcv  a  mem- 
ber ^ke  positively  to  one  Article.  If  the  ho* 
nonr  of.  the  House  be  concerned,  it  may  be  via- 
dieated:  but  I  cannot  imagiiietfaat'tbe  honDor 
of  two  membesa  that  asserted  the  Artides.  will 
be  exposed.  I  cannot  suppose  that.  Hie  As* 
ticles  aie  criminal,  and  undmiken  to  he  proved : 
And  there  is  ground.. to  nae  sufficient,  tbat 
in  ^e  articles  mere  is  ^matter  to  Impeach  B^< 
mour. ' 

Afr.  JhAoU^  IVre  mast  go  a  great  many 
bkms  to  fell  a  great  oak.  Here  are  high  crimes 
<diarged  upMi  Mr.  Seymour,  and  owed  to  be 
proved.    Ijie issue  i%  Whetherupo«  thip  9- 
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^nir^yoawin  &id  it  BUUvtrmf  If  thefaisl 
ptilnMBllMdsataweekloiiger,  I  woold  not 
bate  been  in  his  0896  for  ^}i/.  The  money  for 
buiMiqg^  the  ships,  fenced  withaomanxiHauaei 
hi  the  act,  &o.  ebonld  not  hare  been  <iiverled. 
Thereis  indemnity  in  the  firat  act,  bat  not  in 
the  lart.  The  credit  of  Ki^on's  negatiye 
endenoe,  Ihope,  wJUnotbepiit  in  competitton 
wink  tiro  dttxmaohrm.  If  Seyaioiir  be  indi- 
aabletepopery,  heia  reed^to  bring  in  arbt- 
tnrygovNnment.  I  am  for  impeaiSiii^  him 
upon  meM  artiolea. 

Sir  LeoUne  JeMkitu,  In  thia  ease,  you  are 
iorobedaafroeecotora,  and  thereiforel  hope 
you  will  web  oouaider  of  it.  If  you  firoeecuie 
wrongfuily,  it  wiU  be  ▼ory  ill,  and  therefore  a 
lean  shomd  not  mia^  any  of  his  own  paaoen 
in  the  praeecoiion  ;  itshouhlbe  tone  itt  end, 
pad  there  ahonld  be  a  moral  amutance  of  the 
tnithoftheehavge.  Idonotseethatmduatry 
used  yet,  whether  the  chax^  be  well  mroilBded. 
One  woitW  member  (Kingden)  epeab  actu^ 
proprio  fieto ;  two  members  apedk  their 
tboughfe  hrhearsaj.  If  thiBboaMKHi  eome 
before  the  jLords,  it  wiM  be  abeohed  in  this 
conditMD,  beings  positive  proof  from  one,  wad 
eoiv  hcarsavfirom  two. 

Mr.  Eveiytt.  FaUtv  and  truth  are  Tsathr 
difieroit^  but  when  fofaty  ia  in  a  fine  dress,  it 
nakesashow.  Iwasat  forst  full  of  fear,  lest 
the  House  should  suffer  in  not  makiii|f  :good 
the  articles,  and  so  mwht  have  a  blot,  and  the 
gentleman  a  greater  t&t  brought  in  the  arti- 
cles. Coosiderii^  the  i^ast  trouble  the  Plot 
hss  giren  the  House,  the  quality  of  the  coaapt- 
rMom,siid  their  number,  and  that  the  House 
should  receiye  a  blemish !  Those  without  doors 
wffl  think  this  abold  act,  who  are  for  impeadi- 
menti.  I  conceive,  your  proper  question  is, 
^*  Whether  this  matter  in  the  Artides  be  a 
primer  ground  to  impesch  Mr.  Seymour,  &c.  ?" 

w  JFfoacif  Ruisel.  This  is  but  in^  the  nature 
jof  a  presentmebt  to  a  grand  jury.  To  what 
intent  should  persons  give  the  committee 
knowledge  ef  the  evid^ioe  ?  Let  it  be  known 
upon  the  uBpeachment  before  the  Lords.  It  is 
not  only  a  (distrust  of  your  members,  to  refier 
the  Artbolea  to  a  committee  to  be  proved,  but 
itk  ncedhSB,  and  i^psinst  the  method  of  par- 
bsmsnt  You  must  carry  it  to  another  pbce, 
where  yon  are  to  discover  the  evidence,  and 
till  dMn^  the  prisoner  is  not  to  know  the  evi- 
denes.  But  to  refer  it  to  a  committee  to  hear 
theprsof,  is  against  aB  law  and  method. 

Mr.  ISacA.  If  I  was  of  opinion  that  the 
.heooarcf  the  House  was  concerned  in  it,  I 
ihonid  poaaibly  be  aa  eageir  as  those  gentlemen 
tbat  move  it»  mat  this  cSaige  should  ffo  to  the 
hoAy  before  it  pass  a  committee  here,  it 
wooM  be  a  gveat  misfortune  to  the  House,  if, 
throagh  thia  apprehension  of  partiafiW^  tiie 
Lords ahoalddisaiMint  you:  therefore  I  shall 
cay  something,  h^ire  you  put  it  to  so  great  a 
haard.  It  is  iigustice  to  the  House,  awl  your 
msnibci^  who  has  been  a  nealous  assertor  of 
the  ligfabi  of  the  Cem^noos  m  the  matter  of  the 
2^*^.  taUpg  oyoa  tlMA  to  jiiflgu  «iigHisl 


causes.  Your  right  in  carrying  up  the  money- 
bill  he  vigorously  assertsd  :  it  is  a  justice  you 
owe  him,  not  to  expose  him  to  that  tribunal, 
without  evidence  firrt  heafd.  The  evidence 
will  all  be  exposed  to  your  censure ;  lheref<H3e 
emnine  the  grounds  of  the  chasge.  I  shall 
not  sp«dc  to  precedents  of  impesd^oento  ;  but 
there  is  a  considerable  differsnoe  Wwixt  tmr 
peachments  of  treason,  and  misdemeanor^  It 
does  not  foHow,  because  no  treasoni  is  found  hf 
the  Lords,  that  therefbre  no  misdemeanor^ 
Prece^to  are  cdqprew  in  the  case,  as  that  of 
sir  William  Pern's  in^sachment;  and  yoi| 
will  hardly  find  one  preoedcpt  of  misdyieanoi^ 
that  hss  gone  in  a  contrary  way,  but  has  beeQ 
«]camined  at  a  committee.  Where  the  matter 
iphaiged  ant^the  proof  was  presented  to  the 
House  at  the  same  time,  as  in  the  case  of  lord 
Danhy*s  letter  to  Mr.  Montagu,  there  was  no 
need  of  witnesses.  And  amrther  reason  is, 
where  a  gentlem^  undertakes  to  make  ihts 
chaase  good  upon  his  own  knowledge ;  that  ia 
much  different  from  the  credit  of  others  ;  that 
is  not  giving  creditto  your  member,  hut  to 
persons  not  known.  I  will  not  reflect  on  the 
credit  of  the  proof  undertaken  by  your  mem- 
bers ;  but  I  must  say,  you  heord,  on  the 
other  side,  the  testimony  of  a  member  (King- 
douy)  if  not  all  the  obnsiderafale  cireumstances, 
of  his  own  knowledge.  I  am  sonry  to  hear  '4 
olgected  against  his  testimony,  «'  that  he  is 
particmt  crknmis  ;**  if  so,  I  fov  you  will  want 
most,  V  not  aH,  your  testimony  sgainst  the  five 
lords  in  tl^  Tower ;  which  is  so  for  from  inva- 
lidating tibeir  testimony,  that  it  confirms  iL 
Not  to  accuse  himself  to  excuse  another.  In 
the  impeachment  of  lord  Strafibrd,  when  sir 
William  Pennyman  wss  brought  bjr  my  lord  to 
show  that  his  woids  bad  been  otherwise  than 
they  were  taken  to  be  in  Uie  impeachment, 
viz.  «<  That  the  king's  little  fmger  should  bo 
heavier  than  the  loins  of  the  Uiw,  &c.'*  one  of 
the  managenof  the  impeachment  told  sir  Wil^ 
liam,  i<  He  did  ill  discharge  his  4uty  to  the 
Commons  (bemg  a  member)  |o  sufier  the 
House  to  run  upon  such  a  mistoke."  Has  n^ 
Seymour  done  your  service  worthUy,  and  1 
hope  you  will  as  worthily  Cjpnsider  it,  in  your 
manner  cf  proceeding  with  Um.  That  matter 
aliedged  against  Seymour,  **his  dexterity 
when  he  cast  hb  eye  about  in  the  long  parlia- 
inent  to  toll  the  House,'*  is  not  in  any  one 
article.  You  may  see,  by  his  accounts,  the 
money  received  and  the  money  paid  i  and  the 
navy-board  must  be  his  vouchwa,  and  those  he 
willnroduce.  If  Seymour  must  answer  for 
the  faults  of  all  men,  there  i#  ground  for  im- 
peachment. Therefore^  twon  the  whole  ^- 
aminatipn  of  this  esse,  befbre  it  go  to  Aa 
Lords,  no  objection  can  be  against  commit- 
ment  I  dp  conceive  that  the  act  of  parlia- 
ment for  huUding  the  ships,  te.  does  impower 
those  accounts  to  be  tsken  by  the  House  of 
CoBuaDns,  in  an  ej^rssa  clause.  I  remember, 
in  a  disoute  betwixt  thoLoidsand  Commons 
about  the  aoeountuig,  &c.  the  Lords  sre  ex- 
ekaled,  and  you  aught  ligularly  to  receiTO 
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tlvtt  aooofoit  in  tfie  HmMe,'  and  to  let  a  com- 
mittee exainine  H.  If  this  be  so,  receive  the 
lirst^motioD  of  commitdng  tlie  Articles,  and  so 
yba  may  receive  the  accounts'  in  the  House. 

Mr.  boHmrdl  lliere  is  a  refl«»ction  upon  me, 
of  "  dexterity,  &c."  It  is  a  terrible  exuressioD, 
tofrigrbt  a  raitleman  from  his  public  duty.  I 
will  ncTor decline'  mv  oodntrv*s  tenriee,  nor  d6 


IT  ooihitry*s  temee, 
I  ooret  Seymour's  place,  nor  envy  him ;  there* 
fore  I  hope  you  will  not  suflfer  a  man  6>  be  re- 
flected on,  tiuit  a  thin^  is  done  with  **  deitte- 
ritv,'^  when  it  is  done  with  sincerity.    You  are 
told  by  Seymour,  '<  ITiBt  what  he  has  dcine 
was  not  without  the  approbation  of  the  Com- 
inissioners  of  the  navy."    There  was  a  great 
•truggfle  betwixt  hire  and  the  Commissioners, 
^c.    The  merchants,  finding  Se^ouPs  credit 
and  power  too  big,  fell  upon  the  commissioners 
of  the  nairy .    Seymour  had  instructions  not  to 
pay  any  money   without  warrant  from  the 
oommissidners  of  the  nary.    The  merehAnts 
flaid,  ''Tha^thecommissionen  had  told  them 
they  had  ordered  their  money,  hut  Seymour 
was  not  ready  to  pay  it.*'   But  the  reason  why 
Sranour  w6uld  not  obey  the  commissionefs 
oroer,  was,  that  he  despised  them,*and  came 
not  to  them  in  some  months.    I  haf  e  the 
papers  to  prore  Seymours  Answer,  and  the 
eommissionen  Reply  to '  it    (Then  he  speiee 
of  hisnafiifling  to  sign  a  conveyance  to  lord 
Danby  of  Lands  from  the  king.)    As  to  what 
Finch  said  of  <«  dexterity,  ke.'*  1  never  voted, 
in  any  council,    '<  That  the  duke  of  York 
should   stay  in   England,"   wlum   he    was 
deemed  an  enemy' to  the  nation. 

Mr.  ^jieA.  When  Harbord  repBed,  I  did  not 
know  the  matter  betwixt  SeynMur  and  the 
navy-board*  I  do  say,  the  navy*b6ard  orders 
i^ottcheiB  to  Seymour^  accounts,  and  the  Ex- 
chequer, if  they  find  one,  will  not  deny  the 
other«  As  for  Harbdrd*s  being  even  witn  me 
in  the  aspersion,  «« That  I  was  one  of  those  that 
retained  the  dtdce  in  England,**  I  can  jusfifr 
myself  to  every  member,  and  the  most  partial. 
I  was  not  for  giving  them  this  handle  to  sanc- 
tify themselves  to  the  people.  I  did  think  it 
was  necessaiT  the  dnke  should  be  aboent,  and 
had  seoiirity  ior  it,  in  the  opinion  of  die  par- 
liamenty  and  I  was  satisfied.  I  never  knew 
that  *«  dexterity'^  was  a  crime,  and  am  wiDEu^ 
to  excuse  Hartwid  firom  tluit  matter. 

Col.  71<icf.  Whoever  hasthekemingofthe 
fmrighteous  Mammon,  can  make  meUds.  I 
know  npt  weD  whidi  wu^  to  ^ive  my  opi- 
nion in  diis  matter,  when  1  consider  how  tuc- 
eessful  Addresses  and  Impeachments  have  been. 
I  never  saw  by  addresses  iSbat  we  have  removed 
'  nunisters.  Instead  of  blowing  up  our  enemies, 
we  Mow  up  'oar  own  woik  bodkwasd.  But 
'  liow  frnitleaB  soever  impeachments  are,  yet  we 
must  proceed,  to  satisfy  the  vrorid.  Two  things 
indoroe  m^to  bdieve  the  Impeachment ;  one, 
the  iprobabBity  of  the  thhig,  and  MXt,  tiiea«« 
dibility  of.  the  testimony.    If  the  thing  be 


if  it  had  sat,  (as  some  took  cam  it  shoidd  not; 
by  disinlving  it)  by  the  pefSQtt*8  evklmoe  Who 
was  emi^oyed  m  the  things  themselves. 
They  teU  their  story  with  Cf^ieraiiee,  and  give 
reasons  why  they  may  be  trusted.  Some  of 
this  money  was  employed  for  thearmy,  to 
keep  it  up.  But  odiers  say,  by  circumstances; 
who  bebeve^You  are  told  ky  Jenkins  of 
''  facto  proprio,  te."  I  think,  Kingdon  isl 
under  siu^picion  of  the  same  things  and  it  is  a 
natural  suspicion  of  this  gendenan  to  be  ac« 
cused  for  money,  &c.  And  should  not  I  thiiric 
that  tf  my  neighboilr's  house  were  on  fire,  that 
my  ow|i  was  in  danger  ?  And  that  is  King- 
dcMi'scase.  It  is  natural  for  mentobeadvo- 
catesfor  faults,  that  they  may  be  questioned 
for.  I  think,  diero  is  ground  for  impeachment^ 
the  fact  bemg' criminal,  and  vrill  be  pmved. 
The  thing  itmlf  makes  the  fiwt  criminal,  and 
you  have  no  sus^don  of. the  evidenoean-^ 
dertaken,  becanse  lUngdon  speaks  in  hisown 
case,  it  lias  been  well  objected,  ^*  That  a 
great  person  that  has  great  power  can  never 
be  punished,  if  evidence  be  brought  to  the  com- 
mittee ;"  therefore  I  desire  evidence  may 
not  be  known,  that  art,    force,  or  money  can 


corrupt  or  terrify  firom  giving  their  testimony. 
The  committee  of  secrecy,  the  last  parliament. 


probable  in  itself,  that  such  sums  couhT  be 
xaisedon  the  credit  of  a  particular  person— This 
■MtteryotthadhadbefoBgyon  the  list  pariiament 


—  _    —     —  —      _     ^  ^  ^ 

was  tmfy  called  so ;  afl  they  did  was  known 
publicly.  I  speak  it  of  my  own  knowledge, 
and  amongst  knowing  men ;  consfcandy ,  every 
night,  loid  Danby  had  inteUtt«noe  of  what 
wasdnie.  Finch  tells  you,  **  That  b^dexle- 
rity  many  thines  were  brought  under  die  shei* 
ter  of  this  arti<&  of  the  money,  &c."  And  he 
took  occasion  to  magnify  Seymour,  &c.  If  the 
witoeas  aganiBtthe  lodb,  beuigpartic€;^f  enmi* 
niff,  had  gone  about  to  excuse  vi^iat  the  lorda 
had  done,  he  would  be  no  competent  evidence ; 
butif  Ktttgdon  will  accuse  Seymour  he  is  a 
competent  evidence.  To  commit  this  cham, 
is  to  deaden  the  zeal  of  the  House ;  Therefore 
put  the  question,  *'  That  there  is^  matter  of  im^ 
peabhment  in  these  arddes.  ^ 

Mr.  Hyde,  1  was  present  at  die  Imneadi- 
ment  of  lord  Ctarendon.  Yesterday,  I  heard  a 
member  say,  ''  That  in  that  impeachment,-  to 
every  article  a  member  did  rise  and  say,  *^  I 
wiH  make  that  article  good;"  and  for  tl»t  rea- 
son, I  am  now  against  diat  way  of  proceeding'; 
fiir  afterwards  one  dedaied,  '^hewas  unsatis- 
fied in  the  aitide  he  undertook  to  pi^sve ;  he 
owned  he  was  abused  by  the  evidence."  It  was 
ahard  case,  the  proceeding  then,  and  I  think  it 
will  be  so  now,  is  he  wvre  the  greatest  enemy  I 
had  in  the  worid ;  and  therefore  I  am  fiir  eoift- 
mitmrat. 

Mr.  XoM.  I  shall  speak  only  to  the  qoeiAion. 
If  I  wereconvinced  in  the  reason  and  equity  Of 
it,  I  should  not  be  against  ornnntftment.  I  have 
refreshed  my  meraor|r,  since  last  night,  om  of 
my  notes  that' I  todc  in  lord  CtarsfMon's  W* 
neachment.  It  was  then  said,  **  Now  ytm  have 
iieard  the  articles  read,  for  the  honour  of  Ae 
House  you  are  to  know  where  and  w)ien  the 
crimes  were  committed,  and  hy  whomtbey  wiD 
bepnrve^"  SiTsSsymoorhiinitify  ^iM'ii 
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the  Wftf  «i  iBTalidate  all  your  testimony,  by 
pobKahBy  ^e  witumaeg,  wbo  by  oorni]ylioii  or 
iMaam  BMiy  be  taken  off." 

Mr.  IVmdWrf.  I  deareyoa  win  keep  striet- 
hr  tatheouestion.  In  thecaseoflordClaren- 
diui,  the  Honse  had  not  so  great  inducement  to 
impeach  as  now,  because  roeraberB  did  not  nn- 
dertake  the  proof  of  the  charge  then ;  they 
bad  only  inducements  to  believe  it.  Money 
waalent  by  Seymour,  and,  consistent  with  truth, 
not  loit  to  Kinsdon.  In  an  impeachment  of 
tiuumu  weought  to  be  more  tenoer,  than  in  a 
cbaige  barely  of  misdemeanors.  When  gen- 
tieiiica  do  undertake  the  proo&  fof  the  oharge, 
A  i«  a  disparagement  to  tne  members  to  refer  it 
to  a  committee  to  examine  evidence.  You 
muA  not  put  discouragement  upon  your  mem- 
becv,  lest  you  lay  out  measures  fbr  the  future. 
When  the  duke  of  Lauderdale  was  chai^ged, 
soon  after  the  parlhment  was  prorogued,  you 
found  one  of  the  witnesses  bought  o(f,  and  the 
other  sent  to  the  Tower.  If  the  I^irds  find  not 
the  charge,  the  diminution  is  of  tlieir  honour, 
Doe  yours;  and  it  is  no  more  than  a  petty  jury 
not  nndinff  the  person  g^Ity,  when  the  grand 
jmy  has  found  the  bill.  Pray  put  the  question, 
"  That  there  is  a  matter  in  tne  articles  to  im- 
peach Seymour.'' 

Sir  Tko.  Lee,  1  know  not  whatthe  Lords  will 
say  eonoeming  the  Ship  and  the  money  in  the 
diarge ;  but  when  matters  are  reduced  to  par- 
tieolars,  yon  are  obliged  to  consider  the  act  of 
indemnity,  whether  the  crime  be  pardoned  by 
that  act  You  are  bound  to  take  notice  of  that 
act,  where  it  isphdnly  expressed,  "That  no 
man  shall  be  impleaded  for  what  he  has  done, 
relating  to  the  army.  Sec,  by  that  act." 

Sk  WiiiUim  Jones,  In  pomt  of  law,  ^veiy 
hoar'iietaining  the  goods  purloined  and  em- 
heszM  is  an  offence,  and  the  act,  ^c.  does 
not  plurdoD  the  goods,  the  indigo,  &c.  of  whidi 
no  account  was  made.  Take  it  one  way  or 
another,  Ae  question  is  at  an  end. 

'  9kt  TkamoM  Lee,  I  desire  only  to  know,  whe- 
ther a  particular  exeqition  does  not  explahi  the 


IV.  Winatn^feii.  Look  into  that  act  of 
Which  passied  some  time  before  the  dis- 
-act,  and  you  will  find  abundance  of 
as  mit  for  the  beneAtof  neat  men.  I 
bererylothtoputanartidenpon  Sey- 
flMN]r,that  is  already  pardoned.  Seymour  <ud 
say,  **  Though  hapiy  he  might  be  pardoned  by 
the  act,  he  would  not  shelter  himself  under  it.^' 
But  as  to  that  particular  relating  to  purloining 
the  stores,  or  any  comq>tion  in  his  office,  n, 
you  hot  think  that  an  amiment  probable  to>im- 
peadh,  I  love  the  genUeman  so  wdl  that  I 
wouH  hardly  adviser  hira  to  plead  it. 

Gokmel  Birck,  I  will  not  take  notice  of  par- 
iloos  in  genHemens  podcets,  hut  tiiat  act  pf  par- 
don spotei-of.  1  siddionnerly,  uponthat  act, 
**  Hiat  it-was  only  fbr  the  sake  of  some  great 
persono.^'  If  hwyers  ^y  that  Seymour  is  not 
pnrdoo^d  as  to  the  prizes,  te.  by  that  act,  put 
It  tothe question. 

The  question  bdngpniy  That  tiie  eoiisideni- 


tion  of  the  Articles  be  referred  to  a  c6mmittoa^- 
it  paas^  in  the  negatire. 

Resolred,  "  Hiat  Mr.  Seymour  be  im- 
peached upon  these  Aiiidcs,  and  that  a  Com- 
mittee be  appointed  to  prepare  the  said  Im- 
peachment." 

Mr.  Harbord.  I  hare  seen  no  other  pt«oe- 
dent  of  commitment  upon  a  charge  of  misde- 
meanors, but  that  of  sir  Giles  Mompesson. 
The  House  did  order  his  commitment  to  the 
se^eant.  I  desire  the  long  robe  may  consider 
of  it. 

Sir  Christ,  Mtttgrave.  Pimy  caU  fbr  ihe 
Journal,  and  see  the  precedent  of  sir  Wilfiam 
Penn. 

Mr.  Garros'oy.  We  hare  not  been  frequently 
troubled  with  impeachments;  but  in  the  last 
parliament,  the  case  of  the  impeachment  of 
lord  Mordaunt  and  sir  William  Penn  was  fbr 
misdemeanofs.  That  of  lord  Clarendon  wav 
another  case.  In  this  you  cannot  extend  the 
impeachment  farther  than  the  articles. 

taThtmuuLee,  Unless vou will  do,  m  ttia 
case,  more  than  has  been  done  in  any,  refer  it 
to  a  conunittee.  Consider  the  precedents  of  sir 
Giles  Mompesson,  ^c.  Because  nobody  would 
be  security  for  his  forth-coming,  and  ne  con- 
fessed the  fact,  he  was  inqwisooed.  Is  there 
no  difierence^betwixt  misdemeanor  and  treason  f 
But  I  will  not  enter  into  the  debate,  but  desire 
to  know  the  course  of  all  parliaments  relating 
to  precedeiits.  Let  the  fact  be  plainly  before  y  oa 
and  do  what  you  will. 

Sir  Fr,  Winnin^ton,  Be  careful  not  to  go 
froni  the  rules  of  right.  I  appeal  to  you,  if 
an  information  of  misdemeanor  be  against  a 
man  in  an  inferior  court,  whether  they  do  not 
imprison  the  party  till  they  shall  thiok  fit  to- 
bau  him  ?  I  beliere  there  are  several  prece- 
dents of  members*  complained  of  here,  that 
haye  been  committed.  Sir  John  Bennet  was 
taken  into  custody,  in  order,to  have  an  impeach- 
ment drawn  against  him.  Seymour  being  com- 
mitted to  tilie  se^eant,  if  he  say,  "  I  desiie  to 
be  bailed,"  he  ought  to  be  in  a  court  of  reooid. 
But  I  take  tt,  thm  is  more  Tahie  from  an  im- 
peachment of  the  House  of  Commons  that 
sounds,  of  grierance,  &c.  It  is  not  die  judg- 
ment of  the  House  that  he  shonM  remainut 
custody,  but  far  so  small  a  time  till  die  im- 
peachment may  be  drawn  up.  Higfier  prece- 
dents than  those  of  the  long  parliament  must 
guide  you  ;  that  so,  if  he  stand  committed  till 
9ie  imneachnaent  be  drawn  i^i,  he  has  do  wrong 
donehfan. 

Sir  Ckris.  Musgrave.  I  cannot  agree  to  refer 
this  to  a  committee  to  examine  PrecedenlSy  sal 
in  the  mean  time  to  oommit'  him ;  which  « 
first  to  commit  him,  snd  then  to  examine  pre-* 
cedents  of  coasmitBient  I  would  know  bj 
what  role  yon  oooimit  hhn  to  custody,  if  the 
crime  be  bailable.  If  he  efe  bail,  the  House 
of  CommoBs  cannot  bail  him.  Let  us  that 
oomplain  of  arbitrary  eourtstdce^ara  that  wo 
be  not  offisnden  -ovrsdves.  JUtug  a*  menbev 
of  this  Houie,  yoa  cannot  difBit  himof the  pri* 
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vikgehehaS'Oiilof.die  Honse.  Pray  walk  ia 
waiT  steps  in  this  matter.  This  manner  of  pro- 
ceemnff  is  not  for  your  honour.  . 
'  Sir  Wt/Ziam  JoncM,  In  all  our  jHTOoeedii^gs  we 
axeaswdl  to  satisfy  our  own  consciences  as 
fAer  mens.  I  am  yet  but  younif  in  parliament, 
but  what  moves  me  is  reason  of  law.  If  a  man 
be  accused  of  crimes,  there  is  not  a  neoessi^he 
ahoold  be  in  caabody ;  it  may  be,  in  case  there 
u  danger  of  flight  Ifhebeaocuaedof  cuiital 
crimes,  the  man  may  run  away,  and  hazard  his 
estate,  to  sate  his  Itfe.  In  some  capital  oases 
a  man  cannot  be  bailed ;  but  in  most  cases  bail 
lAay  betaken.  It  is  said,  «  he  may  go  away 
if  not  imprisoned;"  so  iar,itmay  be,  wede^ 
ore  it ;  but  the  reason  and  practice  of  all  other 
4!Oort8  is  against  it.  I  desue  only  that  your 
its  may  not  outgo  all  other  Gouits  of 


Fnsttce. 

*  Colonel  I^tti.  Ifyou  do  any  thing,  and  have 
so  precedent  *ibr  it, 'Seymour  will  haye  all  the 
^  leoson  to  accuse  you  or  injustice,  and  your  own 
Ibonour  be  exposeil.  To  ooriate  both'  inconTe- 
aiences,  pray  let  precedents  be  searched. 

Ordered ;  That,  the  searching  lor  Precedents 
concerning  the  committing  a  Member  to  custody 
when  impeached  in  ]>arhament,  be  referred  to 
the  Committee  appointed  to  draw  the  Im- 
peachment. 

December  17. 

Sir  William  Pulteney  reports  from  the  Com- 
mittee to  whom  it  was  referred  to  prepare  the 
Impeachment  against  Edward  Se3rmour,  esq. 
Ji member  ofthts  House;  and  to  search  pre- 
cedents touching  the  Imprisoning  of  Members 
of  this  House,  whcai  impeached  m  parliament; 
That  the  conunittee  had  directed  him  to  make 
a  special  report  tiiereof :  Which  he  read  in  his 
place  ;  and  afterwards,  delivered  the  same  in 
at  the  cleri(*s  tdble :  Where  the  same  was  read ; 
and  is  as  follows : 

<«  The  18th  and  19th  kmg  James,  or  Giles 
MompeKon's  case,  who  was  committed  by  the 
House  to  the  Serjeant's  custody.  He  made 
his  escape,  and  a  proclamatien  was  issued  ont 
from  the  long  to  apprdiend  him,  (he  reads  the 
ProdamatioB)  he  bemg  committea  by  orderof 
tike  House,  to  be  sent  to  tiie  Tower. 

<'  Sir  JoAin  BsmKtfs  case^  who  was  Judge 
of  the  prerosatiye  eomt,  in  me  18th  and  1^ 
K.  James:  Besolyed,  That  the  sheriff  of  Lon- 
don do  secure  his  person. 

<'  Sir  Wiffiam  Fena'a  and  Mr.  Brankard's 
ease,  as  intiie  Journal  1668 :  Penn's  nms  thus: 
•'  13  April,  1668,  Oraered,  That  Pann  do  at- 
tend the  14di.'*  And  then  there  is  a  Nanathne 
of  Penn's  embeaslcsQeiit  of  Priw-Ooods. 
^^prdemLThat  on  Thursday  neat  he  make 
aoswerto  his  ohaij^."  The  Goomuttee  wm 
to  aoa^iaint  Penn  with  this  Older,  and  Pens  was 
to  deli  w  his  ansfSic. 

"  A  Letter  jfium  the  oommisMMm  of  ae- 
«snats  waaiead^andtiiefnriditaeewnB  mad^ 
and  the  gnastjoii  was  put,  and  an  Impt»a<ihm«Bt 
was  oNttud  to  he  dBawn  19  agMntUuBi,  and  to 
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sairdi  for  preoedents  of  siwpansisn  ^tm  US 
attendance  in  pnrlianient."^«'  Osdersd,  That 
he  be  suspended  whilst  the  Imprarhmnit  is 
depending." 

'*  BIr.  Bnadeard  not  being  to  be  found,  for 
his  contempt  indie  waving ttie  Justice  of  Ae 
House,  Ordered,  That  he  be  expelled  the 
House," 

BIr.  Hmrbord,  The  precedents  Psperted  wars 
such  as  the  House  oidered  to  be  seaiefaed, 
which  were  none  but  commitments  upon  im« 
peachmenti.    Mompesson  was  oommttled  ts 
the  segeant,  but  he  broke  from  that  coslodyi 
and  the  Lords  censured  him ;  they  dcgnded 
him  from  his  knighthood,  and  fined  Inm  a  sum 
of  money.    Bennet  served  ibir  the  uniwnity 
of  Oxford,  aud  was  judge  of  the  prersgstite 
court.    He  took  great  smns  of  money  uid 
bribes ;  he  likewise  was  tmrned   oat  of  the 
House,  but  being  sick  and  infirm,  was  per- 
mitted  to  stay  at  his  own  house.    He  was  or- 
dered to  be  conveyed  to  the  Tower  by  the 
sheriff  of  London,  or  to  take  security  from  him 
for  his  ^jpearaobe.    There  are  two  other  nre- 
cedents  m  the  kite  long  parliament.    Fena 
was  accused  by  the  commiaaioners  <^aoooanti 
of  taking  prize-goods  out  of  an  East  India 
ship :  he  stood  up  to  justify  himsdf  fimn  the 
articles,  and  was  suspended.    Preoedents  of 
commitment  were  seaivhed.     Mompesson  ran 
away,  ^.  Bennet  was  not  committed,  ^10. 
Brunkard  was  accused  tbr  caosing  the  duke's 
ship  to  strike  sail,  when  the  fleet  was  in  pur- 
suit of  the  Dutch.     He  did  not  attend  the 
House,  and  was  expelled,  and  articka  were  ex- 
hibited a^runst  him.    Ab  for  the  state  of  com- 
mitment m  general,  I  find  precedents  anciently 
of  commitment  for  crimes  of  much  less  nature^ 
as,  for  speaking  scandalously  of  acts  .pasaed, 
19  king  James:  Mr.  Sh^iberd  aaki,  «*  That 
the  bill  for  the  better  keepmg  the  Lnd's  day 
was  rather  like  a  gin  aeainst  thepapiata,  then 
against  the  Poritans."  Whether  he  had  an  in- 
canatian  to  favour  popeiy,  I  know  not.    He 
did  not  explain,  in  his  place,  to  ffive  satisftctiQa 
totheHofiBe,and  wasexpelleC    tSlrfidmand 
Sawyer  was  the  king's  servant:  he  aoeaated 
double  to  Ae  book  of  ratea.    Hervay  and 
Dawes,  ftisncn  of  the  on8toaiB»  wan  oen- 
manded  to  come  to  Whitehall  to  diaooiaae  the 
matter.  ByUieduke  of  Baddngham*a  favour, 
Sawyer  came  to  the  Hoase^  and  ttMnwaie  ar- 
guments anon  it.    SheMon  waa  tiapiJIad  the 
Boose,  and  was  made  not  enable  to  aerve  in 
sarliaaent    Dr.  Parry,  in  qoean  Slissdieth, 
ose.  Fora  hundred  yean  hat  past,  prooadents 
are^ear  of  oommitmentof  penonaimneaohed. 
Upon  the  whole  matter,  I  mofv,  «*  ibt  you 
wiD  oammitBfr.  fimnonrtotheSenaaot.'' 

SirJuMpA  IWddiissi.  I  dkl  attend  tfaa  asm* 
mittee  that  you  ordend  to  leareii  ftr  preoe- 
dents :  the  BMtlsr  has  baan  opened  hy  RaN 


bstd;  oifonM  leave  to  anprtss  it  mora  fully. 
andtOAifafeeometothapsyar  in  aayiwnd 
t^  help  my  inenxMry.  The  lath  Idnff  Janea, 
rirBdiMidCMBairaa  obaiMsan  to  Sm  com- 


iDittM«rgMVU8ei^  lionpcsfOD  was  chamd 
for  tbe  monopoly  of  Ucensm  inns  and  ate* 
boosM,  &e.  He  oonfatMd  mi  erinw  at  the 
ciymniittoe,-  and  before  the  House ;  and  tlie 
aeit  day,  apon  the  report,  the  House  re* 
nhredio  p>  up  to  the  Lords  to  impeach  him : 
then,  and  not  till  then,  he  was  oommitied.  He 
confewBd  theojme  he  waachaiged  with,  and 
for  fear  of  flight  he  was  eommitled.  Sir 
Edwaid  Coiw  delivered  it  as  the  opinion  of  the 
couunittee,  **  Hiait,  unless  some  persons  would 
undertake  for  his  forthcoming,  he  should  be 
seoaredhy  the  seneantw"  Amr  this  vote  for 
his  oommitinent)  we  Commons  aildressed  tbe 
liOrdsr  and  both  the  king,  to  issue  out  a  pro- 
elamatien  to  take  him,  Ming  fled.  Sir  John 
Beonet's  case  was  much  the  same,  for  exor- 
btCanaea  in  a  4X>urt  of  judicature.  Sir  Edward 
Sackville  made  the  report,  ««That  he  had 
taken  many  bribes,  and  had  conmiitted  extor- 
tions in  his  ofiioe."  Bennet  was  not  in  the 
House ;  he  was  sick,  and  was  heard  by  his 
ooonsel  at  the  committee,  and  the  House 
would  not  suficr  them  to  be  judged,  till  they 
tpcre  heard  m  their  places.  Bennet  oontinned 
bis  excuse  of  sickness,  and  his  counsd  bebg 
aslnndi  '*  Whether  he  would  confess,  or  deny, 
the  charge,"  they  said  "  Neither."  Where- 
upon the  House  came  to  this  resolution,  **  That 
Bennet  is  faulty ;"  and  so  he  was  ordered 
into  safe  custody  of  the  sheriflb,  &c.  to  be 
awnmjrtPd  to  the  Tower  of  London.  The  other 
^rec^dents  reoorled  are  foreign  to  this  case  be- 
fore you.  lliey  were  committed  upon  the  nor 
toriety  of  the  thing,  and  suspicion  of  flight. 
Peon's  was  onhr  suspension  of  the  House,  and 
Brankard,  for  nis  flight,  was  ecqielled,  and  an 
impeachment  voted  against  him ;  but  noting 
ofcoiaamitment.  As  for  Shepherd's  case,  'S7 
Elixabeth,  1  know  not  wliere  Harbord  finds 
it;  itisnotitt  any  journal  of  that  time.  As  for 
HattVi  case,  no  doubt  but  this  House  has 
pow^  of  juArin^  their  own  members :  it  was 
fwc  a  book  relecnng  upon  the  proceediiigs  of 
this  House,  and  so  judged,  '*  upon  the  fifouse 
itself'*  You  are  upon  prosecuting  Seymour 
in  the  Lords  House,  ana  so  I  sujjpose  jrour 
eommkmentofhim  is  in  otder  to  his  custody, 
Qothis  pwiishmeBt.  In  cases  of  information, 
you  have  not  expelled  a  member  without  wit- 
nesses being  heard.  It  has  been  moved, 
**  That  Mr.  HSeynour  mt^t  be  seenred."  I 
appeal  to  you  whether  an  impeachment  be  not 
the  severest  charse  ?  It  has  always  been,  that 
0Miiibersoftheiionse  are  free  nom  arrests, 
nidcss  in  case  of  felony ,  treason,  or  breach 'of 
4ie  peace.  Have  yon  a  mind  to  think  fit  that 
||eymour  be  committed  ibr  an  accusation  that 
Westminster*HaiI  does  bail  ?  JP^  liberty  af  a 
man's  person  is  aa  essential  'l^ere,  as  Kberty  of 
fpeecb.    lu'Hen.  6's  time  (it  was  an  unfortu- 


nate ace,  I  wish  ours  more  fortunate)  the 
dulee  Q?  Yoric  then  aiming  at  the  crown,  no 
one  man  stood  so  much  in  his  way  as  lliorpe. 
Speaker  of  the  Commons,  who  upon  an  exe- 
cution arrested  him.  This  parliament  did  what 
tb^eo^U  for  tfa«  H^  of  UnM<l«,  wd 


fifom  thence  cams  that  civii  want,  and  so  muck 
jblood ;.  but  the  same  parliament  ooiobi  never 
extirpate  the  House  of  York  till  they  garbled 
it.  If  onoe  you  pass  a  resolution,  ***  Ihat  an 
information  upon  a  bare  averment  must  be  ne- 
cessaxily  followed  with  commitment,"  I  would 
know,  whether  you  garble  not  the  House  ?  But 
consider  the  con8e<}uence ;  no  man's  innooeno^ 
can  save  hini,  if  hid  testimony  is  not  heard  till 
his  trial.  I  would  know,  whether  the  gentle- 
men, who  would  commit  Seymour,  thmk  ha 
caanotfiadsecurity  for  his  appearance?  Thei^ 
is  no  likelihood  that  Seymour  should  shun  big 
trial.  Imove,  *^That  he  may  not  be  com- 
mitted." 

Mr.  Harbord.  The  chaktnan  was  directed 
to  report  what  he  did,  and  no  more,  and  thtt 
committee,  if  there  be  occasion,  will  justify  it. 
I  did  not  cite  Hall's  case,  but  the  journals  were 
brought  to  us,  and  none  beyond  1640 ;  soma 
few  notes  the  committee  were  forced  to  use, 
and  those  were  brought  by  Bfr.  Petty,  which 
we  took  to.  be  authentic.  If  we  had  made  no 
search  but  in  die  Journals,  they  were  so  im-> 
nerfect,  that  we  should  have  had  no  preoe^ 
dents  at  all.  Tredenham  told  you  of  thai 
Speakeir,  Thorpe,  arrested  in  Hen.  G'stime^- 
&c.  I  would  preserve  the  privil^g;4  of  youc 
members,  but  I  remember  about  ten  years  ago, 
there  was  a  desngn  to  turn  out  eight  or  tea 
members  who  voted  against  the  Court.  I  laid 
my  hand  to  the  woric,  and  to  prevent  tt»  1 
searched  the  ootlawry-oflice,  and  found  6^ 
membera  ouflawed,  and  Mr.  Seymour  sat  many 
years  in.  the  chair  outlawed.  I  puHed  that 
out  of  my  pocket,  and  saved  those  eight  or  tea 
by  it  that  were  designed  to  be  turned  out.  I 
know  not  whether  Seymour  will  run  away.  I 
have  told  you,  that  my  opinion  is,  to  secure 
him;  do  as  jron  please. 

Sir  WUiiam  Pulieney.  I  observe  that,  upon 
commitments,  &c.  tlie  person  accused  waa 
either  commnted  upon  conftssion  of  the  foct» 
or  flight.  But  it  is  moved,  '*  That  witnamee 
be  produced  against  Seymour."-  But  if  he 
should  know  before-hand  what  they  can  say 
against  him,  ihey  may  he  corrnnledf,  or  me^ 
raced  out  of  their  evidence.  But  when  yoiif 
have  given  your  judgment  that  you  wfll  im* 
peach  a  man,  theve  is  no  precedent  to  be^founl 
tliai,  when  a  iudgmeiit  of  impeachment  has 
been  fbttnd  and  carried  up  to  the  Lords,  that 
you  should  say,  yeuraaeinberis  not  in  custody.'' 
It  does  tantamount  prore  avindicatioiu  When 
the  Commons  came  to  the  Lords  House  with 
the  impeachmsni  of  Bennet  and  Mompesson, 
they  had  impnsoned  them ;  and  to  producv 
proofo  before  that  time  may  he  dangerous,  and^ 
of  very  illconseqiienoe. 

Sir  Chrit.  MnMftwoe,  There  is  a  sveat'deai 
of  diffnence  betwixt  Mempesson's  aadBennaf df 
case  and  that  of  your  mmdier.  To  preaciw 
your  privileffes,  it  is  the  best  way  to  go  by  an-' 
cicnt  preoemtBt  MonmesMXi's  witnesses  were 
heard  at  the  committee  before  he  was  charged. 
Hiere  is  a  great  deal  of  diflbrenoe  betwixt'  a 
bare  assertion  agaiptta  man,  and  when  yotf 
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9fe  wmanA  of  evMenee.  One  refson  wky 
MompeHOD  waa  oecored,  was,  bem— e  nobody 
would  answer  for  his  lbrth*«oiiine.  If  his 
commitment  was  a  ponishmeiit,  yet  n  Sevmonr 
was  chaiged  in  WestuinsSer-Hallt  as  the  firat 
and  seoodd  articles  are,  they  woidd  take  se- 
cority  for  his  appeaniice.  Why  will  you  then 
^ottfiine  him  ?  And  it  may  be  toe  Lords  wiU 
set  him  at  liberty.  You  will  punish  that  judg^e, 
I  beUeve,  that  wtU  not  bail  a  peison  mat  is 
boflable  by  law.  Seymour  may  be  forth- 
cominiF  upon  aeemity  for  his  appearance,  and 
ihere^Twoohl  not  commit  ^SST 
.  Ifr.  Owtmm,  Mfthrnks  you  are  irregular, 
and  a  Ihtle  aforuHuid  with  it.  You  must  vole^ 
«« That  the  Articles  must  go  to  the  Lords ;" 
else  Seymour  will  stand  committed,  and  nothing 
•will  A(V®v  against  him.  Shr  John  Bennet 
was  balled  by  the  sheiiff  of  London  ;  and  if 
•0,  Sejrmonr  may  be  bailed  to  be  forth-cominjj', 
sod  there  is  no  danger  of  his  escape,  in  timi 
case  of  misdemeanor ;  therefore  put  the  ques- 
tion Acst  for  ingrossmg  his  Articles. 

Sir  William  PouHeney  reports  from  the 
Committee  appointed  to  put  the  Articles  against 
Mr.  Seymour  mto  the  form  of  an  impeachment, 
That  the  said  Committee  had  agreed  upon  a 
form :  which  he  read  in  his  place  ;  and  after- 
wards, defirered  the  same  in  at  the  clerk's 
table :  where  the  same  being  twice  read,  was, 
upon  the  Question,  agreed  to. 

Ordereo,  **  That  the  said  Articles,  so  agreed 
c^n,  be  ingrossed, 

]  «<  Order^,  '<  That  Mr.  Seymour  be  taken 
into  custody  of  the  Serjeant  at  Arms  attending 
this  House,  forsecimng  his  forthcoming,  to 
answer  to  the  Impeachment  of  this  House 
against  him,  until  he  shall  hare  given  sufficient 
security  to  this  House,  to  answer  to  the  said 
impeachmeBt. 

Ordered,  «  That  the  Seijeant  at  Arms  at- 
tending ihu  House,  be  impowered  to  receive 
security  for  the  forth-oomuig  of  Ae  said  Mr. 
Seymour,  to  answer  to  the  impeachment  of 
this  House." 

Then  sir  William  Portman,  Mr.  Ash,  and 
others^niofiered  their  security,  Sec. 
.  Sir  Tkomat  Lee.  It  is  not  an  ordinary  case 
for  a  member  accused  to  have  so  many  ao- 
^pnintanoe  toptoffer  security  for  him.  ^^  You 
know  thevefoiv  thai  you  have  made  an  oner  to 
impower  the  serjeant  to  take  hb  security.* 

HousB  OF  LoHDs,  December  SI,  1660. 

A  Message  was  brought  from  the  House  of 
Commons,  by  sir  Gilbert  Gemrd,  knight,  and 
others ;  who  did,  in  the  name  of  the  Commons 
assembled  in  parliament,  and  in  the  name  of  all 
the  Commons  of  England,  impeack  Edward 
Seymour,  esq.  for  sevml  hig^  Crimes  and  Mis- 
demeanoraandOflenoes;  and  was  commanded 
to  exhibit  Articles  agamsthim  for  the  said  hig^ 
Crimes  and  Misdeonanots.    The  House  oom- 


mmMfedthesaid  Actadmlnberad.    (Seep. 

The  Hooae  being  aequnifaled,  <«  That  Ed- 
ward Seymour,  esq.  was  ■t«'fiilit|g  at4he  dour^ 
to  receive  their  lonlships'  pleasure ;"  he  was 
called  in ;  and  kong  brought  to  the  bar,  and 

kneeling,  the  Lord  ChaooeBor  told  bun, '*  That 
there  are  Articles  of  Impeadmient,  for  high 
Crimes  and  Misdemeanors,  brought  fiom  mo 
House  of  Commons  against  him,  whkdi  he 
shouM  hearread."  Which benigread;  hade- 
-—' '  he  might  harea  copy  of  the  Artidas,  ahd 
^^        !_      "  k  10  put  in  his  Answer 

TCaOTtO 


*  Sea  the  Case  of  Warreu  Hastmgs,  a.d. 
1768,  ill  this  Collection. 
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Ordered,  by  the  Lords  qmitnal  and  tempo- 
ral in  parliament  assembled.  That  Edwaid  8^ . 
mour,  esq.  may  have  a  copy  of  the  Articles  of 
Impeachment  brought  up  by  the  Hook  of 
Commons  against  him. 

December  28. 

This  day  being  appointed  for  Edward  Sqr* 
mour,  esq.  to  put  in  his  Answer  to  the  AilicMS 
of  Impeachment  brought  fium  the  House  of 
Commons  against  him;  hevmscaDedibr.  And 
being  at  tb^  bar,  the  Lord  Chanceikr  «ked 
him.  If  his  Answer  wss  ready  ?  He  acknow- 
ledged it  to  be  a  high  and  mat  fovour  to  him 
from  this  most  honourable  House,  that  he  wss 
commanded  to  answer  so  soon  as  thb  day.  He 
said,. His  Answer  was  short,  plam,  ana  true; 
and  so  delivered  in  his  Answer,  which  was  read 
while  he  was  at  the  bar,  as  foOoweth  - 

*'  The  Answer  of  the  right  honouraUe  Edward 
Setmour,  esq.  to  the  Articles  oi^  Impeach- 
ment esdubited  against  him  by  Ihe  Com- 
mons assembled  in  Pkriiament. 


<'  Tike  said  Edward  Seymour,  saving  to  him- 
self ail  advantage  of  exce^ion  to  the  inoertainty 
and  insitfficiencv  of  the  said  Impeachment,  and 
all  benefit  wfakn  bv  the  laws  or  statutes  ^this 
kmgdom  he  majr  have  for  his  defence  agaiost 
the  matters  therm  charged,  humUy  answereth 
and  saith, 

'*  To  the  first  Article:  That  this  Respondent, 
bein^  Treasurer  of  the  Navy,  di<Jt  receive  of  the 
monies  raised  by  the  act  of  parliament  men- 
tioned in  the  said  fint  Article,  for  buiUing  30 
ships,  the  sum  of  498,941/.  is*  lOrfTand  no 
more ;  all  which  diis  RespoBdent  dkl  apply  to 
the  uses  mentioned,  in  the  said  net,  aany  thks 
Respondent's  aoeounta,  ready  to  be  produced  te 
this  hononnhle  House,  doth  moieat  Imgeap* 
pear.  And  this  Reqiondent  aaitfa,  he  did  no4 
tend  00,000/.  or  any  other  sum,  parcel  of  te 
monies  raised  by  the  said  act,  to  any^ieraon 
whatsoever. 

^'  To  the  second  Aiiide :  Tliis  Respondent 
saith.  That  he  had  40,000/.  parcel  erf*  the  mo- 
nies raised  b^  the  act  mentioned  in  the  second 
Artusle,  in  his  hands,  at  the  time  of  the  treaty 
between  the  commissionerB  of  the  navy,  and 
the  Eastland  mecchants,  mentfoned  in  t(^  se- 
cond Article.  But  this  Respondent  denieth 
that  he  ever  nromised  the  said  n»erchanlB  to  pay 
them  the  said  40,400/:  or  any  part  of  iU    hA 
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tbbRflqMdeot  fotiier  nitfa,  TiMrti  belM  the 
Mid  Easdand  merahwits  did  bring  this  Re- 
Miid«t  any  biUs  agMd  bj  the  eonniiBm^ 
U  the  nar^  to  be  d^  tbiB  Reapeiideiit  had 
paid  the  said  40;000i.  by  Tiitae  er  aeferal  or- 
den  aBiig9ed.19011.hiQi,  to  be  paid  fmr  flieuaes, 
md  acoording  to  the  directioiia  of  the  Hid  act 

•'  T6  the  third  Article :  This  Remondeiit 
aaidi.  That  he  waafipeaiter  of  the  Hooaeof 
Oommoiia  before  be  waaTVeaanr^  of  the  Navy ; 
and  «hat,io  mp^ort  the  dignity  of  the  pfause  of 
8p»kflr,  his  ai^esty  was  gracioiiBly  pleased  to 
graiit  onto  this  Respondent  the  yeaiiy  salsfy 
of  3,000/. ;  which,  to  aroid  the  charges  and 
tpauble  of  Ae  Bxoliequer,  was  paid  out  of  the 
iiHwies  directed  for  secret  service ;  which  this 
Respandeot  doth  acknowled^  was  paid,  as  wdl 
during  the  times  of  prorogations,  as  daring  the 
tio^esof  sessionB. 

^<  To  die  fourth  Article :  This  JRespondent 
aaidi,  That  the  matters  therein  charged  are  so 
general  and  uncertain,  that  this  Respondent  caQ 
nudce  no  particular  answer  to  the  same :  but 
sure  be  is»  that  he  did  not  act  alone  in  any  thing 
as  m  commissioBer  of  the  prizes,  but  jointly 
with  others/ accordiiig  to  his  oommission  ;  and 
did  never  oommit  any  snch  fraud  and  decot,  as 
in  the  said  Artide  mentioned. 

**  An  which  he  humblyoffers  to  the  consider- 
ation of  tills  honourable  House. 

.  **  Edward  Setbcouii." 

The  Lord  Ghaneellor  asked  him,  '*  If  this 
were  theAaswer  he  would  abide  by?"  He  said, 
•  It  vras  ;*  and  withdrew. 

Ordered,  That  a  copy  of  ibis  Answer  be  sent 
to  tiie  House  crifCJommons. 

JsMuiry  3y  1681. 

A  Fefition  was  presented  to  the  House,  fiom 
Edward  Seymour,  esq.  ;.which  was  read,  as 
Iblloweth: 


i( 


Tb  the  r^t  honourable  the  Lords  spiritual 
and  tempwal  m  I^liament  assembled : 
Hie  humble  P^ition  of  Edward  Seymour, 
esquire; 

«*8hcweth)  That  whereas,  for  some  tune, 
he  ha^  fadn  mider  the  wwgfat  of  an  Impeach- 
meMfrom  the  House  of  Commons,  of  sevcrd 
high  crimes  snd  mMemeaiiofo,  to  which  he 
hftth  oivcn  an  Ansvrer  to  your  lordships ;  and 
fliaoeBo  lain  no  manner  ffuiHy  of  the  Artide 
he  stttda  chaiged  vrith,  &t  hia  truth  and  in- 
nay  be  fhUy  maniforted,  h«  hmMy 
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deairea,  your  lordships^  will  be  pleased  to  ap- 
point some  speed  v  time  for  bis  trial  and  to  as- 
s^  hhn  oounsd  leanied  in  the  kw,  toaaritt 
bun  in  his  defence.  And  your  Petitioner  (as  in 
duty  bound)  shall  CTer  prSy,  Ike 

«  Edw.  Setmoub.*' 

Mr. Seymour  bemg  called  in  ;  he  waaasted, 
•«  What  counsel  he  dad  desire r  Andbenamed 
Mr.  Pollexfen,  Mr.  Keck,  and  Mr.  Tburri»y. 

A  Message  was  sent  to  the  House  of  Ci»n- 
mpns,  by  sir  Miles  Fleetwood  and  sir  Adam 
Oateley:  To  acquaint  them,  that  the  Lorde 
have  received  a  Petition  fh>m  Mr.  Seymour, 
wherein  he  desires  a  day  may  be  appointed  foe 
his  speedy  Trial ;  that  then- lordships,  finding* 
00  issue  joined  1^  replication  of  the  Houseof 
Comm(nis,  think  fit  to  giro  them  notice  hereof. 

Ordered,  That  Mr.  Pollexfen,  Mr.  Keck, 
and  Mr.  Thursby,  be,  and  are  hereby,  at  the 
desire  of  Edward  Seymour,  esq.  assiffned  to  Ite 
of  counsel  fiir  him,  in  order  to  his  defence  upon 
his  trial,  upon  the  Impeachment  of  the  House 
of  Commons,  whereby  he  is  charged  with  high 
crimes,  misdemeanors,  and  ofiiences. 

House  of  Commons,  Januaiy  3, 1681. 

iPhe  Answer  of  Edward  Seymour,  esq.  to  tfav 
Articles  of  Impeachment  eadiibited  against  him 
by  the  Commons,  assonbled  in  pariiament,  wan 
reed.  *      • 

Ordcted,  That  a  Committee  be  appointed  t» 
prepare  Eiidenoe  aeainst  Mr.  Seymour,  and 
manage  the  same  at  his  TriaL  They  are  to  sift 
de  die  in  diem :  And  are  impowered  to  send  finr 
persons,  papers,  and  records. 

House  op  Lords,  Januaty  8,  1681. 

Ordered,  That  Saturday  the  isth  day  of  thbr 
instant  January  is  hereoy  appointed  for  the 
l^rial  of  Edward  Seymour,  eso .  upon  fhe  Arti^- 
des  brooght  up  against  him  oy  miff  House  of 
Commoitt,  whereby  he  stands  charged  vrith 
several  hi^  crimes  and  misdemeanors^ 

A  MesBSjpe  was  sent  to  the  House  of  Com« 
moos,  by  snr  John  Coel  and  sir  Timothy  Bald* 
win:  Ix)  let  them  know,  that  this  House  hsTe 
impointed  the  I5ih  day  of  this  instant  JamiaiTt 
for  the  Trial  of  Edward  Seymour,  esq.  upon  tha 
Articles  brought  up  againit  him  by  the  House 
ofComiiionstUsdaysevenBight;  andtfiatthe 
Commona  may  repfy,  if  they  think  fiff 

Two  days  after  thia  the  patliameut  was  pro<- 
rogiied  by  his  vugesty  to  the  SOth^pf  isiiuarV| 
and  soon  aftar  was  disMhrod. 


TOI»  TIU, 
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276.  Proceedings  against  Lord  Chief  Jnstice  ScRoocs  before  thr 
Privy  Council;  and  against  the  said  Lord  Chief  Justice  and 
other  Judges  in  Parliament.*  32  Ch^irles  IL   a.  d.  1680. 


.      ftUMTEEDINGB  BEFORE  TQB  PltlVlr  COUtfCIL. 

'Articxes  of  High  Mij^demeanorb,  humMy  of- 
fered aj)d  presented  to  the  consideration  of 
bis  most  sacred  Majesty,  and  his  most 
honourable  Priiy  Council,  against  Sir 
WaLiAM  ScROGGs,  Lord  Chief  Justice  of 
the  Kino^'s  Bench;  exhibited  by  Dr. 
Gates,  andCapt.  Bedlow,  51  Car.  2. 

1  That  the  sud  Lord  Chief  JosHoe,  con- 
ftwy  to  bis  oath,  the  duty  of  hb  place,  ft  con- 


*  Hoofer  North,  whose  representaHons,  how- 

Eer,  are  always  to  be  reeeired  with  cautkm, 
a  interworen*  his  character  of  Scrogys,  Jones 
and  Weston  into  the  account  whidi  lie  gives 
fif  these  proceedings  against  thtan : 

*'  Mr.  Justice  Jones  was  a  very  reverend  and 
lean^ed  judge,  a  gentleman,  and  impartial ; 
hnt,\  bemg  of  Welsh   extraction,  was  apt  to 
wami,    uid,   when    miidh    ofiended,    often 
^ewed  his  heats  in  a  nibor  oi  his  countenance, 
^•et  off  by  his  grey  hairs,  but  q)peared  in  no  other 
diiM>rder;  for  he  refrained  himself  in  due  bounds 
««id  temper,  and  seldom  or  never  bh>ke  the  laws 
of  his  gravity.    There  are,  in  the  Report  of 
the  committee,  certain  relations  tending  lo  ac- 
•ense  divers  of  the  judges  ;  tnd  we  know  how 
such  matters  came  ready  ooqked  and  dressed 
np  by  party  men  to  serve  turns,  and  are  pre- 
sented, with  the  worst  sides  fbm'ards,  to  an  as- 
•semUythen  wiOing  to  teke  every  thing lA  the 
.worst  sense,  and  who,  firdro  superndal  ctteus, 
•conchide  deep  in  snbstiBoes ;  which  maftteni, 
)>asaing  without  hearingv  but  of  one  side  only, 
are  not  much  to  be  regarded.    0f  this  sort  was 
a  story  from  Taunton  Dean  of  the  puniahment 
•ef  one  Dare,  the  very  person  that  anronted  the 
-ftkigwith  apetition,  as  I  touched  before.  £A  peti- 
tion from  l^untotiDean  waabroui^t  up  by  a  roan 
.whose  simame  was  Dare:  fie,  with  his  fcJlows 
waited  upon  the  stairs  of  the  House  )if  Lords, 
'sud,  artbe  king  came  down,  put  the  roU  into  his 
.faand;  die  king  nsked,  Howhe  dared  do  that? 
Sir,  said  he,  my  name  is  Dare.    But  he  had 
better  been  asleep  elsewhere ;  for  he  was  af- 
•iRiraids  ^caaebt  speaking  seditious  vrords,  tod 
MB  puniriied  by  the  judge  of  Assise  ;  and 
the  judge,  who  was  then  Mr.  Justice  Jones, 
fieing  pressed  to  inleroede  to  the  king  for  him,- 
•nswered.  He  knew   no  favour  he  deserved  ; 
which  was  afterwards  put  among  the  sins  of 
tRe  judges,  p.  543.]  This  judge,  it  seems,  upon 
ak^fal  conviction  for  seditious  words  spoken, 
inflicted  such  punishment  as  he  thought  the 
crime  deserved ;  and,  being  pressed  to  inter- 
cede with  .the  king  for  hia  majesty's  favour 
to  him,  answered  he  knew  no  favour  ne  deserv- 
ed.   There  was  one  of  the  sins  of  ^at  iudge. 
Hiere  was  nothing  more  in  particular ;  but  ne 
was  takes  in,  with  the  other  judges  of  the 
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tempt  of  the  kk^,  his  crpwn  and  dignity,  did 
set  at  liberty  several  persons  accused  upon  oath 
before  him  of  High  Treason,  without  weir  be- 
ing ever  tried,  or  otherwise  acquitted;  u 
namely,  the  lord  Brudcnell,  &c. 

IL  That  at  the  Trial  of  sir  GeocgeWakemtD 
and  others,  [8ee  vol.  7,  p.  580«  of  thk  Cd^ 
lection],  at  tlie  Sesaons-house  in  the  014 
BaiJey,  for  Hi^h  Treason,  the  said  Lord  Chief 
Justice  (according  to  thedip^nity  of  his  placed 
managing  the  said  trial,  did  brow-beat  and 

King's  Bench,  for. two  or  tliree  matters  that 
passed  there  while  he  sat  as  judge  in  that 
court    One  was  the  refusing  to  present  to  the 
king  a  petition  of  tlie  Grand  Jury  of  Middlesex 
abcmt  sitting  of  the  parliament.    If  that  was  a 
crime,  it  waa  a  very  slight  one ;  nor  do  I  tiunk 
any  man  of  law  vivl  say  that  the  judges  are 
bound  to  carry  all  die  crudities  of  jury-men  to 
the  king,  but  are  to  use  theu*  discr«tioo.   Hktk 
address,  of  that  sort,  is  no  part  of  their  office ; 
nor  do  tbejr,   in   anv  respect,  represent  the 
county ;  diey  are  taien  *  de  Corpore  Comi- 
'  tatus,'  and  notprti,  nor  have  any  authority  to 
bind  the  country  in  any*  tfaiciig' ;  but,  as  to  aB 
matters,  ont  of  the.  crown  law,  they  are  as 
single  persons  and  nof  ajury,  ooi^  is  any  magb* 
trate,or  othe^  person,  bound  to  go  on  tneh' 
errand.    Another  grntt  sin  of  that  court  was 
the  discharging  the  Orand  Jury  tlfree  days  be- 
fore the  end  .of  the  term,   while  they  had 
divers  bills  before  them  to  present^  among 
which  was  an  indictment  of  recusancy  agafant 
the  king's  brother  the  Duke  of  Ymk.    This 
discharge,  they  said,  was  precipitous  and  un- 
usual, and  done  on  purpose  to  sUm  that  indictr 
ment,  which  was  an  bbs^ction  of  Ae  justice  of 
the  nation.    The  jury  here,  it  seems,  were  not 
ignoramus,  thoUB^h  from  the   same  shop  we 
shall  soon  hear  of  a  totsl  obstevction  of  justice, 
and  no  crime  4t  all  to  be  fbutul»    But  now,  to 
exammethis  affair  of  the  judges!,  fli^  it  is  ab- 
solutely, in  the  judges  dwcretioii  vdien  to  de- 
termine a  session,  and  whei  to  detain  or  dis- 
charge Crrand  Juries;. and  Mepfficiojudicii 
*  nondaturescsptio.'    Bntwhatdid  ithuderf 
an  Indictment,  that  is  the  cause  of  the  crown; 
and  who  else  b  concerned  in  it  f    But  for  what 
end?  Not  for  any  real  e&ct,  for  audi  a  bifl 
may  be  >^oii  Prot.  or  pardoned  the  next  mo- 
ment.   What  then  ?    To  be  a  public  aflront  to 
the  kmg  and  his  brother ;  and  that  if  the  king 
had  stopped  such  an  Indictment,  they  might 
have  it  to  aay,  in  order  to  rebellian,  diat  there 
was  no  justice  to  be  had  against  papists,  and  so 
they  must  right  themsdves.    Now  was  it  not  a 
vaj  careful  provision  of  the  court,  by  using  a 
discretkm  the  law  undoubtedly  entrusts  tfam 
with,  to  stop  such  an  inconvemence,  and  so  ss 
'^aaitwentoffsileutlyaiidwidioatttoise?    Bol 
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cmb  Dr.  Tttiv  Oates  and  Mr.  William  Bedlow, 
two  of  the  principal  witnesses  for  the  king  in 

fiicdpo  are  the  only  masters  of  discretion,  and 
vrSi  not  aDow  the  liberty  of  any  to  their  su- 
periors. 

**  The  next  matter,  which  was  highly  aggra- 
Ysted  against  the  judges  of  the  Ring^s  Bench, 
■s  such  an  ip^;al  inirasion  of  property  as  had 
not  been  heard  of ^ince  William  the  Conqueror, 
was  a  rule  made  by  tiiat  court,  that  a  certain 
book— Liber  intituiatus,  The  Weekly  Pacquet 
of  Adrioe  from  Rome,  *  non  ulterius  imprima- 
<  tor.'    The  case  of  that  book  was  this.    The 
whole  labour  of  the  fhction  at  that  time  was 
bent  to  make  popery  as  odioas  and  dreadful  in 
the  minds  of  the  common  people,  as  >vas  pos- 
sible ;  for  then  the  inference  of  course  was, 
All  this  yon  are  to   expect  from  the  Duke  of 
York,  and  that  the  king  and  the  duke  are  all 
one,  eigo,  &c.    lJiK>n  this  design   a  weeldy 
libdcame  forth  entitled  as  above,  which,  under 
the  mask  of  telUng  all  the  extravagant  legends 
of  popdry  in  a  buffoon  style,  continually  re- 
flected on  the  ^vemment  of  that  time ;  and 
80  that   collection  went   on   and   was  pub- 
fished^  in  pieces,  which  the  zealous  fathered 
togethei'most  rdigiously,  and  now  ^uld  ex- 
chaiijg^   tor   any  softer  sort  of   paper ;   for 
nothmg    fiprows   so    insipid,    as    old    state 
libels.    The  printer  I  think  was  one  Lang- 
ley    Curtis,    or    one    Janeway,    and    had 
been  informed  against,  and,  I  think,  convict  and 
punished  fbr  some  of  £hem.     But  tt  was  an 
abuse  not  easily  corrected;   for,  the  outward 
pretence  being  against  popery,  to  be  accused 
for  that,  was  to  to  accused  for  ts^ing  the  Pro- 
testant side  against  popery ;  and  every  week 
they  varied,  so  that  a  conviction  of  one  did  not 
extend  to  the  next,  and  no  ordinary  judicial 
order  could  reach  it.    Thus  it  was  very  hard  to 
meet  with  this  inconvenience,  which  may  hap-' 
pen  at  any  time,  when  popularity  runs  very 
hard  against'anv  govem&ent     At  length  the 
experifiient  of  tnis  rule  wad  made,  but,  I  think, 
it  Went  no  &rther,  nor  was  the  printer  taken 
up  for  an^  contempt  of  it ;  but  it  was  enough  ; 
the  fule  itsdif  was  shewed,  and,  as  I  said,  n^ade 
^  great  noise.  ^I  do  not  remember  much  agi- 
tation about  the  resSaon  upon  which  the  court  of 
iCing^s-Bench  took  this  authority  of  making  a 
pronaipnal  order  upon  them ;'    but  it  seems 
grounded  on  that  law  which  takes  away  the 
Btaf^l^amber ;  for  it  is  thereih  declarea,  or 
the  jucQg^es  have  resolved,  that  all  Jurisdiction 
which  the  Star-Chamber  might  lawfully  ex- 
ercise, rested  b^  liiw  in  the  court  of  lung^ 
.Ben<^.    And  it  is  weQ  known  that  the  Star- 
Chamber  made  prorisioriary  oirders,  as  well  as 
Jiunitive  decrees,  ta  obviate  great  offences ;  and 
%at  some,  as  Hales  (in  ap<Mtbumous  piece)  al- 
lows, Chough  t^e  originals  are  not  extant,  may 
ipe  ii^rniUS  into  the  usage  of  the  common  law; 
especially  in  uiatters  of  j^ublic  tiusances.  With- 
out doubt  the  point  was  controvertible :    for  it 
ought  be  said  on  the  other  side«  'true,  out  then 
inch  cpQTi'  jautt  follow  the  nature  of  their 


that  case ;  and  encourage  the  jury  impannelled 
and  sworn  to  try  the  malefactors,  against  the 

proceeding,  viz.  the  King's  Bench  by  indict- 
ment or  intbrmation,  having  no  ground  by  law 
or  precedent  to  proceed  for  offences,  extra  to 
the  court,  otherwise.    And  when  a  book  is  con- 
vict of  crime,  it  maybe  part  of  the  judgment 
*-quod  non  ulterius  imprimatur,'  which  will 
bind  the  person  defendant.    But  how  inept  this 
method  is  to  stop  such  a  Protean  mischief  afler 
a  little  time,  may  become  sensible.    Btit  admit 
it  not  to  be  a  clear  case  on  the  court-side,  there 
was  ground  enough  for  the  court,  as  they  say 
Igood  judges  do,  to  resolve  it  for  their  own  ju- 
risdiction ;  and  errors  in  jndgnkent  of  courts  of 
justice  are  not  criminal,  but  corrigible  by  su-  , 
perior  authorities.     Therefore,  in  quiet  times, 
this  question  had  been  carried  into  the  IIou^ 
of  Lords  b^  a  petition  of  the  printer,  if  he  had 
thought  himself  grieved ;  and  tlien  there  had 
been  a  due  consideration  of  the  law,  and  thii 
king's  counsel  had  been  heard  upon  ft,  and  thii 
determination  authentic,'  as  upon  a  writ  of  error'; 
or  occasion  might  have  been  taken  by  a  ^ort 
clause  in  an  act  of  parliament,  to  have  d^lareill 
the  law  one  way  or  other.    There  should  be 
always  a  distinction  between  corruotion  and  e^- 
ror ;  the  latter,  if  Westnunster  Hall  may  be 
heard  in  tiie  case,  is  no  crime,  nor  is  it,  vrit)& 
any  aggravation,  to  be  actionable  at  law.    And, 
upon  me  reason  of  these  instances,  it  seetts 
that  to  proceed  by  impoU^ment,  fhr  errorln 
judgment,  as  for  crgne,  is  contrary  to  the  po- 
licy of  the  £nglish 'constitution  )  m  which  the 
authority  of  courts  of  justice  is  sacred,  and  the 
exorbitances  of  them,  when  th^  happbn,  shoufil 
be  set  right  without  exi>osin^  to  contempt  eith^ 
the  persons  of  judges,  or  Uie  l^erenoe  due  to 
their  stations,  lest  what  is  |rot  in  the  shire,  ui 
lost  in  tiie  hundred.     But  it  is  seldom  found 
thaty  whenpersons  are  fafleo  upon  in  an  heat,  as 
upon  the  vmdicative  turns  of  parties,  any  deco- 
rum is  observed,  or  due  steps  taken ;  fbr  they 
win  always  be  too  long  or  too  idiort.    Thus  fi|r 
concerning  the  King^S  Bench,  as  a  court,  aoil 
its  le^  jurisdiction ;  which,'  in  this:  instance 
also  (but  in  nothing  more)  touched  Mr.  Justice 
clones. 

**  The  case  of  Mr.  Baron  Weston  was  very 
extraordinary  indeed ;  he  was  a  learned  man, 
not  only  in  the  common  law,  whe^in  he  had  'a 
refined  and  speculative  skill,  but  in  the  civil  an^ 
Imperial  law,  as  also  in  history  and  humanity 
in  s[eoeral.  But,  being  insupportably  tortured 
wim  the  gout,  became  of  so  touchy  a  tempef*, 
and  susceptible  of  anser  and  passion,  that  any 
affected  or  unreasonable  opposition  to  his '  opi- 
nion would  inflame  him  so  as  to  make  him  ap- 
pear as  if  he  were  mad ;  but,  when  treated 
reasonably,  no  man  ever  was  more  a  geutiemai}, 
obliging,  condescensive,  and  communicatiTe 
than  he  was.  Hierefore,  while  a  practiser,  He 
was  observed  always  to  succeed  b^r  in  argu- 
ing solemnly,  than  in  managing  of  evideuce'; 
for  the  adversary  knew  how  to  touch  his  pas- 
sions, and  make  them  disoidsr  himi  and  than 
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said  witnesses,  by  his  poblidy  spealcmg  slight. 
]y  and  abusirely  against  them  and  t&eir  efi. 

'Uke  advanlageof  it.    But^  at  the  bottom,  he 

^  was  as  just  as  the  driven  snow,  and,  benag  a 
hidfi^,  for  which  office  he  was  fit,  because  he 
nad  neither  fear,  favour  nor  affection  besides 
bis  judgment,  he  would  often,  in  his  diarges, 
shine  with  his  learning  and  wit ;  and  a  little  too 

]  much  of  that  brouffhtthis  accusation  over  him. 
He  was  one  of  a  dear  conduct,  and  by  prind« 

'  ple,'hc9ie8t  and  just,  and,  as  we  find  in  ^e  best 
of  that  character,  so  was  he  intrc»id,  and  fear- 
ed not  the  face  of  all  human  Idna.    He  made 

'  no  ceremony  of  flying  in  the  face  of  faction 
at  idl  turns,  and,  bemg  one  of  those  they 
call  prerogative  men,  inaccessible  and  unalte- 
rable, be  was  hated  bittterly  by  the  party.  And 
to  do  him  and  the  rest  of  those  gentlemen 
riffht,  I  must  needs  say  that  the  prerogative 
of  the  crown  is  a  doctrine  so.oonstantly  recom- 
mended in  the  law  books,  that  a  man  cannot  be 
an  honest  learned  lawyer,  but  must  be  in  the 
popular  sense,  a  prerogative  man,  and,  in  evoy 
sense,  a '  hater  of  what  th^y  ctSX  a  republk. 
This  learned  judge  was  so  steady  in  his  admini- 
stration, that  no  advantage  could  be  taken 
agaii^  him  for  what  he  dio ;  so  they  watched 
bis  circuit  charges,  to  find  somewhat  he  might 
pay  to  accuse  hun  of.  And  the<mly  passage, 
I  find  charged  upon  him,  was  at  Kmgston  as- 
'inzes^  where  he  ranted  against  Zuinglins  and 
Calvui,  and  their  disdples,  for  their  fanatical 
resdess  spirit.  For  now,  said  he,  they  are 
amusing  us  with  fears,  and  nolhing  would 
Serve  them  but  a  pariiament.  He  knew  no  re- 
presentative of  the  nation  but  the  king  (which 
m  an  actual  senile,  is  true,  for,  in  parliament, 
such,  as  do  not  choose,  have  no  actual  repre- 
sentative; but,  in  a  legal  sense,  as  to  the  being 
bound  all  are  represented)  all  power,  says  he, 
centers  in  him.  ^Tbat  is  all  coercive  power.)  And 
then  the  iudffe,m  the  towering  of  his  fancy,  says 

*  ytfAth  he  (m  king)  has  wisdom  enough  to 

*  entrust  it'  no  more  with  these  men,  who  have 

*  given  us  such  li|te  examples  of  their  wiadom 

*  and  fiuthfniness,'  It  would  be  hard  to  prove 
tiere  whom  he  spoke  of,  so  as  to  frame,  out  of 
these  words,  an  accusation ;  but  it  seems  there 
was  no  better,  and  so  it  came  before  the  House 

'  of  Commons ;  would  any  one  have  thought  it  ? 
**  It  is  to  be  noted  that,  during  this  heat,  as  if 
the  common  taw  of  justice  had  been  abroga- 
led,  none  of  these  reverend  men  were  either 
^lled  to  be  heard,  or  had  any  time  given  Uiem 
to  answer ;  but  the  censure  of  the  House,  past, 
and,  for  punishment,  they  were  to  be  impc^ch- 


dcnoe,  and  the  misKpeating  and  omittnigma^ 
terial  parts  of  their  evidence ;  wbereiiQr  the 

be  certain  to  everyintent,  or  dse  it  is  void  and 
vrill  be  quashed.     Forwhich  reason,  if  words 
may  be  taken  in  anr  harmless  soise,  thoogh 
the  same  words  wiu  also  bear  a  criminal  aeoae, 
they  shall  be  taken  in  the  mildest  sense.    But 
however,  was  it  reasonable  to  bring  such  a 
charge  as  this  against  an,  otherwise,  |niexoep-> 
tionmejud^?  It  was  much  wonderedjat  tfa» 
tune,  that,  m  all  this  noise  about  the  judges, 
none  were  sent  for  to  die  House;  the  cause 
was  thought  to  be,  that  they  were  stout  men, 
and  would  have  justified  all  they  had  done,  and 
that  was  not  thought  seasonable.    The  baroii 
for  his  part,  was  so  far  from  being  concened 
at  the  terrible  sound  of  an  impeachment,  that, 
when  the  other  judeeslooked  grave  and  sdemn, 
he  was  as  gay  and  debonair  as  tt  a  wedding ;  and 
was  only  sorry  that  he  had  not  an  opportunii^ 
of  talking  in  tne  House  of  Commons,  and  woow 
hAve  compounded,  for  a  moderate  punishment, 
to  luLTe  had  his  ftdl  scope  of  arguing  his  own 
case  before  them.    And,  as  for  hnpeachraent, 
lie  longed  to  be  at  it  with  them,  he  cared  not 
where,  mr  before  whom,  provided  he  might 
have  his  talk  out.    He  was  prenared  to  set  up* 
Magna  Charta,  and  to  demana  the  Judicium 
pariumy  and  his  lawful  diaHenges,  and  to  shew 
that  Lex  r(err«  was  referred  to  the  court,  and 
not  to  die  country,  and  was  nothineto  the  pur- 
pose against  his  right  of  trial ;  tind,  upon  that 
hw  he  would  have  died  at  a  stake,  and  not  have 
quitted  one  iota  of  Ins  judgment  to  all  the 
worid.    It  is  pity  such  a  stout  oombatmt  had 
not  had  a  dear  stage  and  a  fair  enemy;  but, 
as  tiling  feU  out,  they  were  not  so  hard  pressed. 
^*  No  artides  were  ever  prepared  agamst  any 
of  the  judges,  except  sir  Wilham  Scroggs^  the 
chief  justice  of  tne   King^s-bench,    against 
whom  articles  were  brought  to  the  House,  and 
ordered  to  stand ;  but  I  do  not  find  by  the  print, 
that  any  members  were  appointed  by   the 
House  to  carry  them  up.    He  was  a  man  tha^ 
lay  too  open ;  his  course  of  life  was  scandalous, 
and  his  discourses  vident  and  intemperate.  Uai 
talent  was  vrit ;  and  he  was  master  of  ssm* 
city  and  boldness  enough,  for  the  setting  off  of 
which,  his  person  was  laige^  and  his  visage 
broad.    He  nad  a  fluent  expression,  and  many 
good  turns  of  thought  and  language.    But  he 
could  not  avoid  extremities ;  if  he  did  01,  it  was 
extremely  so,  and  if  weU,  in  extreme  also.  In 
the  plot,  he  was  violent  to  insanity  ;  and  then, 
feceiving  intelligence    of  a  truer  interest  at 
court,  he  was  converted,  and  became,  all  at 


^  that  the  words,  inqis  chaise,  were  scandalous 
*  to  the  reformation,  and  tending  to  raise  dis- 
'*  cord,'  <S(C,  A  new  sort  of  offeuoe.  It  hath  beoi 
the  usage  of  the  common  l^w,  to  chaise  men 
withf^ct  done,  or  Hords,  of  a  direct  sense  spo- 


ed.   .  The  crime  against  baron  Weston,  was    once,  no  less  Violent  the  other  way ;  which 


made  the  plot-drivers  and  whnesses  bate  hhn. 
And  Oates  and  Bedloe  did  lum  the  honour  to 
prefer  artides  to  the  king  in  council  against  him, 
charging  various  immc?alities ;  and  there  was 
an  beanng,  bat,  they  filling  of  proof,  he  was 


ien.  Matt^  of  aggravation  never  makes  an  •  justified.  The  occasion  ofnis  conversion,  as  I 
accusation  where  the  subject,  of  itself,  doth  !  was  UM  by  the  person  that  administered  the 
'llbtbear  it.  And  so^  careful  is  the  law  of  cri-  '  means  to  him,  was  this.  The  lord  chief  justice 
jnioftlmHt(erS|  that  it  requires  an  indictment  |o|  Qtm»  oooa  from  Windsor  wi(ha  lord  of  th# 
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p«ikt  indicted  were  by  the  nid  iuiy  acqmtted  |  hn  the  trial  of  sir  Oeoigv  Waketnan  (meaning 
of  the  fact  tfien  charged  against  ttem,  and  liilly  4ie  afiiresaid  trial)  the  witnegaea  (meaningth* 
proved  by  the  aaid  witneaaes.*  dbr«nld  Dr.  Titna  Oatea,  and  Uie  said  Mr. 

III.  That  the  said  Lord  Chief  Justice,  after  William  Bedlow)  were  to  be  believed  ;  botthat 
the  trial  of  theaaid  air  George  Wakman,  and  at  and  afterthe  said  trial,  they  were  not  to  be 
othera  for  High  Treason,  as  aforesaid,  in  the  believed  by  bnoy  nor  should  not  be  beUeved  by 
finther  abnae  of  the  said  Dr.  Titus  Oatea,  alkd  him  ;  or  to  that  renr  effect 
Mr.  William  Bedlow,  and  in  their  great  dis-  IV.  That  the  said  Lord  Chief  Justice,  by 
paragement  speaking  of  them  ;  said,  that  be-    reason  of  his  office,  hath  taken  upon  him  the 

power  to  opnress  by  imprisonment,  his  mijes- 
ty's  loyal  suVjeds ;  namely,  Hemr  Care,  for 
writing  and  caushig  to  be  printed  mvers  single 
sheet  books  in  English,  called  The  Packet  of 
Advice  irom  Rome ;  for  the  information  and 
discovery  of  the  idolatrous  errors  and  impietiea 
Of  ^e  Komish  church,  to  his  majesty's  lo^'al 
and  obedient  protestant  subjects  (in  this  con- 
juncture of  tune  very  useful):  although  the 
said  Lord  Chief  Justice  neither  did,  nor  could 
alled^  or  charge  the  said  Care  with  any  thing 
contamed  in  the  said  book,  that  was  any  ways 
criminal  or  derogatoiy  to  his  majesty's  laws, 
crown  or  dignity ;  and  refused  to  take  very 
good  bail  for  him,  thougli  offered  ;  and  after* 
wards  less  bail  taken  for  him  upon  his  Habeas 


privy  council  in  his  coach ;  and,  among  other 
discourse,  Scroggs  asked  that  lord,  if  tne  k>rd 
Hhaftsbuiy  (who  was  then  lord  President  of  the 
oottnci])  had  really  that  interest  with  the  king 
ns  he  seemed  to  have  ?  No,  replied  tibat  lord,  no 
more  than  your  fooUnan  hath  with  you.  This 
sunk  into  the  man,  and  quite  altered  the  fer- 
ment, so  as,  from  that  time,  he  was  a  new  man. 
It  was  well  for  him  that  Ihe  pariiament  was 
dissolved,  else  they  had  pursuea  their  impeach- 
ment against  him,  and  what  an  embroil  it  had 
made  in  parliament,  is  not  easy  to  conjecture.'* 

Burnet's  short  account  is  erroneous ;  <«They 
impeached  Scroggs  forHigh  Treason,  but  it  was 
▼inble  that  the  matters  obiected  to  hun  were 
only  Misdemeanors ;  so  the  Lords  rejected  the 
impeachment,  which  was  carried  chiefly  by 
the  eari  of  Danby's  party  and  in  favour  to  him.'' 
1  Own  Times,  584. 

*  Sir  Francis  Winnington,  in  his  speech  in 
the  pariiament  October  96,  1680,  says,  "  at 
Wakeman's  Trial,  those  persons  who  at  former 
trials  had  been  treated  vrith  that  respect 
that  is  due  to  the  Idnff's  evidence,  and  whose 
credit  and  remitation  had  stood  dear  without 
cgneptioB  in  all  other  trials,  were  now  not  only 
hmw-beaten,  bat  their  evidence  presented  to 
the  jury  as  doubtful  and  not  to  be  depended 
<ni,  and  so  at  all  other  trials  of  papists  from  that 
time  forward.  By  which  many  of  the  greatest 
offenders  were  quitted  and  cleared  as  to  the 
|dot,  and  tiiose  tint  were  brought  for  detuning 
the  king's  evidence,  and  suborning  witnesses, 
in  order  thereto,  very  kindly  treated,  and  dis- 
charged with  easy  sentences,  especially  if  pa- 
pists ;  but  if  protestants,  though  only  for 
printing  or  vending  some  unlicensed  book,  were 
imprisoned  and  la^ly  fined.  But  I  beg  leave 
to  particularise  in  the  case  of  one  Care,  who 
was  indicted  for  printing  a  weekly  intelligence, 
caUed '  The  Pa<&et  of  Advice  from  Rome,  or 
« the  Histoiy  of  Popery.'  This  man  had  a 
strange  knack  of  writing  extraordinaiy  well 
upon  thit  subject,  and  that  paper  was  by  most 
peisons  thoumt  not  only  very  ingenious,  but 
also  vcfy  ustful  at  this  time  for  the  information 
of  the  people,  because  it  laid  open  very  intelli- 
tpSbty  the  errars^  and  cheats  of  that  church. 
However,  upon  an  information  given  to  the 
court  of  King's-bench  against  this  Care,  this 
role  vi^as  vasuHe ;  *  Ordinatum  est,  cpiod  Liber 
•  intitnlat.  The  Weekly  Packet,  &c.  non  ul- 
« tonus  imprimatur,  vei  publicetnr  per  aliquam 
t  personam  quamcunque.  Per  Cur.*  I  think 
it  amounts  to  litde  less  than  a  total  prohibition  of 
nrintiiur'  any  thing  against  popery."    4  Cobb. 


Corpus  in  court ;  but  by  the  ttid  Lord  Chief 
Justice's  means,  he  was  continued  bound  aU 
the  term  to  his  good  behaviour ;  and  at  tb^e  end 
thereof  until  the  next  term  ;  although  no  par« 
ticular  crime  was,  or  could  be  proved  against 
or  laid  to  his  chaigv. 

V.  That  to  the  great  oppression  of  his  ma- 
jesty's loyal  subjects,  the  said  Lord  Chief  Jusf 
tice,  contrary  to  law,  and  in  manifest  breach 
of  his  oath,  hath,  without  any  reasonaUe 
cause,  imprisoned  a  feme-covert,  and  divers 
others  his  miiiesty's  saki  subjects,  and  refiised 
to  take  bail*  mough  tendered,  and  the  matter 
bailable,  as  in  the  case  of  Birs.  Jane  Curtis, 
Mr.  Francis  Smitfa.  &c. 

VI.  That  die  Lord  Chief  Justice  is  very 
much  addicted  to  swearing  and  cursing  in  his 
common  discourse ;  and  to  drink  to  excess,  to 
the  great  disparaeement  of  the  dignity  and  gra^ 
vi^  of  hb  said  puic^.  He  did  in  hs  common 
discourse  at  dinner  at  a  gentleman's  house  of 
quality,  publicly  and  openly  use  and  utter 
many  oaths  and  onrses,  and  diere  drank  to 


VIL  That  Charies  Price  being  accused  upon 
oath,  before  the  said  Lord  Chier  Justice,  to  be 
a  Popish  priest  and  Jesmt,  and  imprisoned  for 
the  same,  and  also  divers  odier  persons  accused 
upon  oath  for  High  IVesson ;  as  namely,  sir 
Francis  Mannock,  Richard  Vaughan,  esq.  and 
Daniel  Arthur,  merehant;  the  said  Lord  Chief 
Justice  set  them  at  huge  upon  bail,  without 
consulting  his  mi^esty^  counsel,  orhiswit« 
nessea,  .and  agamst  their  consent ;  divers  of 
which  persons  have  not  since  appeared,  but 
have  forfeited  their  recognizances,  and  die 
persons  not  to  be  found. 

VIII.  That  the  said  Lord  Chief  Jostloe,  ta 
the  great  discouragement  of  his  majesty's  loyal 
protestant  solnects ;  to  the  mamfest  encourage- 
ment of  the  Roman  cathoHo  subjects ;  when 
informationrliadi  been  duly  and  legally  givtQ 
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^  himr  of  the  «bodey  or  penouof  a  Popisli 
priest  or  Jesuit,  and  a  warrant  desii*ed  irom 
nini  to  take  or  search  for  such  priests  or  Je- 
suits, he  hath  in  a  slighting  and  scornful  man- 
ner refused  the  same,  and  old  the  informer  go 
to  sir  William  Waller,  who  husied  himseli'  m 
such  matters  mainly. 

IX.  That  the  trial  of  Knox  and  I^ane,  at  the 
inr  of  the  King's-hench  court  for  their  misde- 
meanors, in  endeavouring  to  take  away  the 
en  lit  of  Dr.  Titus  Gates,  and  Mr.  William 
P  jdlow,  two  of  thejprinciiHiI  witnesses  for  his 
uajesty^  in  the  provmg  or  the  conspiracy  and 
conspirators  agamst  his  miyesty's  life  and  go- 
Temment  of  these  kingdoms  or  Enghmd,  Scot- 
land, and  Ireland,  the  destruction  of  the  pro- 
testants  and  protestant  religion,  and  introducing 
and  settling  of  popery  there ;  although  the  evi- 
dence was  so  full  and  clear  a^nst  them,  that 
die  jury  found  them  g^ty  without  goinj?  from 
me  har ;  yet  the  said  Lord  Chief  Justice,  in 
further  discouragement  and  disparaging  the 
evidence  of  the  said  Dr.  Titus  Oates,  ^d  Mr. 
William  Bedfew,  would  not,  nor  did  not  give 
any  charge  to  the  jury  therein,  but  rose  up 
suadenly,  after  the  evidence  closed  by  the 
counsel,  and  left  the  said  court  abniptly,  oefoie 
tfie  said  jury  had  given  in  their  verdict 

X.  That  the  said  Lord  Chief  Justice,  knowing 
that  one  William  Osborne  was  in  the  consmracy 
and  contrivance  with  the  said  Knox  and  Xane, 
in  the  last  article  mentioned,  to  take  away  the 
credit  of  the  said  Dr.  Titus  Dates,  and:  Mr. 
William  Bedlow ;  and  knowing  the  said  Dr. 
Titus  Gates,  and  Mr.  Wilham  Bedlow,  to  be 
material  witnesses  for  his  majesty,  in  proving  of 
the  conspiracy  and  conspuniocB,  in  the  said  last 
article  mentiofied,  and  had  been  so  against  seve- 
ral of  A^ said  comquartors  that  hadbeen tried, 
and'were  to  be  so  against  several  others  of  the 
«aid  oonspirBtors  tlut  wereimpeachedor  accos- 

Sfor  tbesaid  High-treason,  and  were  to  be  tried 
^e  same ;  and  knowing  the  said  Wiliam  Gs- 
bome  hadliecu  detected  bdore  the  Lords  in  par- 
liament assembled,  for  his  said  conspinicy  and 
contrivance  with  the  said  Knox  and  Lane  ;  and 
that  upon  his  own  oath,  thereupon  denying  the 
&ct  in  their  saifl  coosuiracy  add  contrivance  to 
he  true :  yet  out  of  his  malice  to  the  said  Dr. 
TitqsOatesi  and  Mr.  William  Bedlow;  and 
ft  nmdi  f»  in  him  lay  to  endeavour  the  dis- 
Mr^gemoit,  if  jsot  the  supwessing  of  the  ftir- 
mc  discovery  of  that  hellish  and  ^^nmnt^Kip 
plot ;  the  said  Lord  Chief  Justice,  .without  the 
knowledge,  consent  or  approbatiop  pf  his  ma- 
jfesty,  oirany  of  his  learned  counsel  in  the  law, 
tf  tha  ,^  Dr.  Titut  Gates,  or  ]^lr.  WiOiam 
(edlow  ;  fiid  voluntarily  g^ve  the  said  Gsbome 
j^iVerty  to  make  an  affidavit  |»efore  him  upon 
««it|i,  of  the  truth  of  thie  jaid  fact,  be  hadbe- 
(oTpf  f»  foresaid,  denied  up^p  his  oath  ;  with 
intent  that  the  same  mignt  be  juade  use  of 
against  the  aaid  Dr.  TltMsQate^  and  Mr.  Wil^ 
lam  Bed}ow,  to  their  disparagement,  and  the 
q^parent  j^udice  of  his  maiesty,  against  the 
«ikI  coofpindon,  m  the  saiil  High 
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manifeat  his  slighting  opinioii  of  the  evidence  of 
the  said  l>r.  'ntus  Gates,  and  Mr.  William 
Beillow,  in  the  presence  of  his  most  sacred 
m%eity  and  the  right  hon.  the  lords  and  others 
of  his  majesty's  most  honourable  privy  council; 
did  dare  to  say,  that  he  had  thought  that  Dr. 
Titus  Gates,  and  Mr.  William  Bedlow,  always 
had  an  accusation  ready  against  any  body. 

XII.  That  at  the  assize  holden  at  Mon- 
mouth last,  the  said  Lonl  Chief  Justice,  in  the 
presence  of  several  justices  of  the  peace  for 
the  said  county,  did  say  to  Mr.  Wiluam  Bed- 
low,  that  he  did  believe  in  his  conscience,  that 
Richard  Langhom,  whom  he  condemned,  died 
wrongfully,  to  the  great  disparagement  of  his 
miyesty's  crown  and  dignity,  the  justice  of  the 
court,  the  jury  and  evidence. 

XIII.  That  the  said  Lord  Chief  Justice, 
contrary  to  the  dignity  of  his  place,  did  make 
merchandize  of  the  triab  of  certain  priests  to 
be  tried  in  Staffordshire,  and  took  twenty 
guineas  in  earnest ;  then  sold  the  said  tri^  to 
other  persons,  refusing  to  return  the  saidtiveoty 
guineas  to  tho;;8  from  whom  he  had  received 
mem.  And  furthermore,  before  the  trUl  of  sir 
George  Wakeman;  he  the  said  Lord  Chief 
Justice  did  bargain  with  two  bookseOen  for 
150  guineas,  for  them  to  print  the  trials ;  and 
in  case  they  would  not  lay  down  the  money 
before  he  went  into  the  ooiurt,  he  would  not  go 
into  the  court,  but  ^  would  go  into  the  couotiy  < 
and  if  the  said  trial  by  reason  of  its  lengu, 
could  not  be  finished  in  one  day>  he  would 
have  100  guineas  more,  or  to  that  very  effect 

The  ANSWER  of  Sir  WILLIAM  8CR06GS, 
knt.  Lord  Chief  Justice  of  the  Court  of 
King's-Bench,  to  the  Articles  of  Mr.  Titus 
Oates  and  Btr.  William  Bedkiw. 

I.  To  the  first  he  saith.  That  the  b>rd  Bm- 
denell  was  bailed  by  the  Court  of  King's  Bench 
in  open  Court,  and  afterwards  by  Uie  Court 
dischai^ed;  with  this,  that  WiDiam  Bedlow 
did  imuortune  the  lord  Westmordaikd  to  get 
the  saia  lord  Brudendl  discharged,  for  that  be 
had  nothing  to  say  agamst  him,  as  he  said  to  the 
lord  Westnu>reUnd.    (See  the  Rules  of  Court  A 

II.  To  the  second,  lie  saith,  .That  as  to  h^ 
omitting  or  misrepeating  the  evidence  at  sur 
Geoige  Wakcman*s  Trial,  it  is  a  refiectjon 
upon  the  whole  court  to  suppose  it  ^^e,  and 
that  they  should  let  it  pass.  But  he  saith,  (ha^ 
Mr.  Gates  being  askeo  at  that  trial,  why  he  did 
not  charge  sir  ueoi^  WaJ^mah  at  the  councO 
table  with  a  letter  under  his  own  Jiand  concern- 
ing the  death  of  the  king  f  He  answered. 
He  did  not  know  but  that  be  di^ :  to  which  it 
was  replied,  It  is  plain  he  did  not ;  for  then  the 
couDcu  would  have  committed  him.  To  which 
]Ur.  Gates  replied,  that  that  council  would  com- 
mit ^obody  for  the  plot;  \viiich  mi^htbetbe 
cause  of^the  misdemeanor  pf  firownrng  m  th^ 
^€^  mentioned. 

IH.  To  the  Ihird,  he  saith,  he  doth  not  re* 
piember  that  ever  he  expressed  much  concern- 
ing their  credit  before  their  trial ;  but  that  there 
were  some  passages  at  Aat  ^i^  which  eavj 
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Mm  great  canse  of  donbt :  which  he  hopes 
he  might  do,  without  xnoldng  it  aa  artiole  of 
niideiiieatior. 

IT.  mdV.  Tothefmnth  and  fifth,  he  sailh 
That  Uie  oersoDs  in  the  articles  meDtioned,  were 
oommittaa  fay  him  for  publishing^  several  libel- 
louB  and  scandalous  papers,  which  were  proved 
against  them  upon  oath :  which  commitments, 
•ven  of  a  Feme-Covert  also,  notwithstandbg 
Mr.  Gates  and  Mr.  B^low's  skill,  were  accord- 
ing' to  law :  thoog^h  there  is  no  law  for  these 
persons  to  callipeto  account  for  judicial  acts 
done  upon  other  men. 

VI.  To  the  sixth, -which  is  an  insolent  scan- 
dal, he  referreth  himself  to  the  testimony,  of  that 
^;«iitlenmn  of  quality,  Whoever  he  be. 

VII.  Tp  the  seventh,  he  saith,  that  ttie  per- 
ioQS  in  this  article  were  bailed  and  discharged 
by  the  cdort,  where  the  Attorney -General  was 
mt  caDed ;  but  indeed  Mr.  Gates  and  Mr. 
Bedlow*s  otasent  was  not  a^ed. 

VIII.  TV)  the  eighth,  he  saith,  he  conceives 
hiniself  not  obliged  to  do  all  the  busii^ess  that 
JQStiocs  oF^e  peace  may  do ;  and  though  with- 
out an  oflSnce  he  micpt  have  given  such  an 

>nflw^  as  is  mention^,  yet  he  did  not,  but  a 
•ervsntofhisdid. 

IX.  To  the  ninth,  he  saith,  That  when  the 
canse  was  tried,  he  told  the  jury  the  matter  was 
plain,  and  iso  did  the  rest  of  the  court ;  upon 
VffdA  he  went  away,  without  any  compli- 
tnent  td  Mr,  Oates,  to  try  causes  in  London. 

X.  To  the  tenth,  he  saith,  That  Osborn  made 
iMttly  two  affidavits  before  him:  the  substance 
of  one  was,  that  one  Bowrinfi^,  a  servant  to  Mr. 
Oales,had  said,  ^at  he  had  heard  Mr.  Oates 
■ay,  tliat  tiie  kingdom  of  England  would  never 
flourish,  until  it  became  elective,  and  the  kings 
diosen  by  the  people.  The  other  affidavit  was 
wlien  he  was  sent  to  him  by  an  order  of  coun- 
cil to  be  examined;  wherem  amount  other 
ddngs  1^  swears,  that  though  at  the  trial  of 
Knox  and  Lane,  it  was  ask^  wlftre  Osborn 
was,  and  Mr.  Oates's  counsel  answered,  that  he 
was  fled ;  yet  Osborn  swears,  that  he  at  that 
thne  was  athis  father's  house  in  the  country, 
taddiat  Mr.  Oates  knew  it;  that  betook  his 
leave  of  him  the  day  before  he  went,  and  told 
whither  he  went,  and  saw  a  letter  wrote  by  Mr. 
bates  to  his  father  to  send  for  him.  Notwitfa- 
'Handing'  it  was  carried  at  tlie  trial,  as  if  he  had 
l)een  fled  noonan  knew  whither ;  so  that  the 
affidavit  which  the  article  char^eth  me  for  per- 
mitting to  be  made,  was  not  sworn  before  me.    . 

XI.  fie  saith,  it  is  more  to  be  wondered  how 
Kr.  Oistes  should  dare  to  charge  that  as  an  ar- 
licfe  of  mtedemeanor,  which  was  said  in  the 
kbig's  presence,  and  yet  repeated  false  too, 

XII.  That  at  Montoouth  assizes  he  did  tell 

Sr.  Bedlow,  that  he  was  more  unsatisfied  about 
r.  lAnghorti^s  trial  than  all  the  rest ;  and  the 
rather,  for  that  lie  was  credibly  informed  sin<^ 
the  trial,  thitt  Mr.  Langhom's  study  was  so  si- 
tuat«^  that  he  that  vraBced  ih  his  chamber  coujd 
feot  a^  Mr.  Langhotn Write  In  Wb  rtudy :  which 
Vas  Mr.  BedtowS  evidence.  ^ 

XI}L  Hft  mfiki  th#  vhum  eomplKbed  of  w 


a  mere  contract  with  other  men,  of  which  h6 
thinks  himself  not  bound  to  give  Mr.  Oates  and 
Mr.  Bedlow  any  other  account,  but  that  by  tho 
taddng  of  twenty  guineas  he  lost  forty ;  and  thai 
his  backwardness  to  go  into  the  court  at  Wake* 
man's  trial,  makes  it  look  as  if  he  had  not  had 
ten  thousand  pounds  to  fiivour  Wakeman  In  hia 
trial. 

If  Aese  Articles  shall  appear  to  your  majesty 
to  be  frivolous,  or  scandalous^  oi  not  true ;  1 
humbly  pray  your  majesty's  just  retentoienC 
thereon,  in  honour  to  your  courts  and  govem« 
ment.  And  that  such  an  unknown  attempt  may 
not  go  unpunished ;  that  the  promoters  may  be 
left  to  be  proceeded  against  aooordinglo  law* 

The  Articles  of  Mr.  Titus  Oates,  and  Mr. 
William  Bedlow,  against  the  Lord  Chief  Justice 
^rogffs,  were  heard  this  21st  of  January; 
1679,  odbre  the  Kmg  and  Council ;  and  npoh 
the  hearing  of  both  sides,  Mr.  Oates  and  Cap- 
tain  Bedlow  are  left  to  be  proceeded  against  ac- 
cording to  law.  But  we  do  not  find  that  the 
Chief- Justice  recovered  any  damages. 


PROCEEDINGS  against  Sm  WILLIAH 
SCROGGS,*  Knt.  Lord  Chief  Justice  of 
THE  Kinq's-Bench,  and  otheb  Jcdges,  or 
Paruahent,  32  Car.  IL  a.  d.  1680. 

House  of  Commons,  Ntnember  93,  1680. 

Lord  RuneL  '  There  are  some  persons  at 
the  door,  who  can  give  you  an  account  of  the 
illegal  proceedings  of  my  Lord  Chief  Justice 
Scro^gs,  in  discnaiging  thte  Grand  Jury  of 
Middlesex.'—  * 

Whereupon,  Ksreral  of  the  CIrand  Jury  were 

called  in,  and  some  other  persons,  who  gave 

an  Account  of  the  carriage  of  that  matter,  ti§ 

wiU  be  at  lat^  recited  in  the  Articles  against 

the  Lord  Chief  Justice  Scrog^. 

Sit  William  Jones.f  Sir,  The  preaervatioD  of 

-   -  -*» 

*  8ee  what  Burnet  says  of  Scroggs,  anti, 
vol.  6,  p.'  14^5,  and  Roger  North's  character  of 
him  in  the  Note  at  the  begmninflr  of  this  Cas^. 

f  l^umet,  after  mentioning  that  he  ohtainect 
by  means  of  his  **  M^oirs  of  die  Dukes  of 
Hamilton,"  the  acquaintance  and  friendship  of 
sh-  William  Jones,  then  Attorney  General,  pro- 
ceeds, "  He  was  raised  to  that  high  post 
merely  by  merit,  and  by  his  bdng  thought  dw 
greatest  man  of  the  law :  for,  as  he  waa  ni» 
flatterer,  but  a  rnun  of  a  mdroae  temper,  so  hm 
was  against  all  the  measures  that  th^  took  at 
Court.  They  vrera  weary  of  him,  and  were 
raising  sir  John  King  to  vie  with  hucn :  but  he 
died  in  his  rise,  which  indeed,  went  on  verj^ 

?uick.  Jones  was  an  honeat,  and  wise  man. 
le  had  a  rouglmefts  in  W  deportment,  Aat 
was  very  disagreeable-:  but  he  waa  a  good  na* 
tured  man  at  bottom,  lind  a  faithful  fn^.  He 
grewweaiy  of  1^  employment,  and  bid  It 
down:  and,  though  the  Great  Steal  was  offevel 
hi«i^h*w«MlM  «coiplofit,ate  letum  fot 
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the  gcffenmeai  in  geQeml^  as  well  m  our  par- 
ticomr  safeties,  have  a  depeadaoce  upon  the 
matter  that  is  now  before  you  ;  in  which  there 
are  so  many  miscarriages  so  complicated,  as 

baainess,  The  quickness  of  his  thoughts  car- 
ried his  views  mr.  And  the  sourness  of  his 
temi)er  made  hhn  too  apt  both  to  suspect  and  to 
despise  most  of  those  that  came  to  hun." 

Afterwards,  the  bishop  speakmg  of  the  dis- 
mission of  lord  Danby^s  party  and  the  intro- 
jduotion  of  Ebsex  to  the  treasury  in  1670,  says, 
**  Mo  part  of  the  change  that  was  then  made 
was  more  acceptable  man  that  of  the  judges. 
For  lord  Danby  had  brought  in  some  sad  crea- 
tures to  those  important  poiks,  and  Jones  had 
the  new  modelling  of  the  Bench  ;  and  he  put 
in  Tery  worthy  men  in  the  room  <^  those  igno- 
rant judges  that  were  now  dismissed.*'  As  to 
this,  it  may  be  observed,  that  if  sir  WiUiam 
Jones  possessed  the  power  of  completely  new 
modelhng  the  Bench,  he  appears  to  have  em- 
ployed it  with  more  moderation  thail  might  be 
expected  from  a  man  of  such  a  temper  as 
Burnet  has  described  shr  William  Jones  to 
have  been.  Of  his  zeal  and  activity  against 
lord  Stafford,  proofs  are  to  be  seen  in  the  Trial 
0f  that  lord,  and  in  the  Parliamentary  History. 
He  was  one  of  the  most  strenuous  and  perti- 
nacious supporters  of  the  Bill  for  excluding 
the  duke  of  York.  See  the  Parliamentary 
History.  See,  too,  1  Burnet's  Own  Times, 
466y  408. 

Sir  William  Temple,  mentioning  sir  William 
Jones  entering  upon  the  Bill  of  Exclusion,  80> 
abruptly  and  so  desperately  as  he  did,  adds, 
'<  And  this  person  naving  the  name  of  the 
greatest  lawy^  of  Eneland  and  commonly  of 
a  very  wise  man,  besides  this  of  a  very  neb, 
and  of  a  wary  or  rather  .timorous  nature,  made 
people  generally  conclude  that  the  thing  was 
certain  and  safe,  and  would  at  last  be  agreed 
on  aU  parts,  whatever  countenance  were  made 
.at  court."  And  Swiflhas  inserted  in  his  Ap- 
pendix to  the  third  Pan  of  Temple's  Memoirs 
the  following  very  curious  Anecdote,  which, 
m  his  preface,  he  says.  Temple  told  biih :  <«  Sir 
William  Jones  was  reputed  one  of  the  best 
speakers  in  the  House,  and  was  very  aeealous 
in  his  endeavours  for  promoting  the  Bill  of 
Exclusion.  He  was  a  person  of  great  piety 
and  virtue,  and  having  taken  an  afiection  to  su: 
William  Temple,  was  sorry  to  see  him  em- 
ployed in  the  delivery  of*^  so  unacceptable  a 
message  [that  of  January  4th,  1681,  against 
the  Exclusion  Bill],  to  the  House :  the  sub- 
-  stance  of  what  he  said  to  the  author  upon  it 
was  this :  that  *  for  himself  he  was  old  and 

*  infirm,  and  expected  to  die  soon.    But  you, 

*  said  he,  will  in  all  probability  live  to  see  the 

•  whole  kingdom  lament  the  coqsequeuces  of 

•  this  m  ^asage  you  have  now  brought  us  from 
« the  king.y .  ^ 

Sir  Williaip  Jones  is  generally  reputed  to 

tave  been  the  author  of  the  "  Just  and  Modest 
in^cation  of  the  Proceedings  of  tlie  two  last 
I^MJianMDlH ,  of  lUng  Charies  the  Second." 


there  ariaeth  some  difficulty  how  to  cfxaminff 
them.  I  cannot  but  observe,  .how  the  Proda- 
tnation  is  here  again  mentioned ;  by  which  yoa 
may  condndettere  lieCh  a  great  weight  on  the 


[4  Cobb.  Pari.  Hist-Appendix,  No.  XV.]  See 
Echard  1008 ;  S  Kenn.  399 ;  1st  ed.  R^gier 
Coke  seems  not  to  think  it  certain  that  m 
William  wrote  it,  but  yet  to  admit  4ia  general 
reputation  that  he  did.  Bi|met  says,  ^*  It  was 
at  first  penned  by  Sidney  ;  but  a  newdrai^|fat 
was  made  by  Somers  and  corrected  by  Jones :" 
with  which  pretty  neariy  agrees  Oldoiixon's 
accowit  that  it  was  first  drawn  up  by  A%er- 
noon  Sidney,  then  improved  by  lord  Somers, 
and  last  of  all  corrected  by  the  veiy  eminent 
sir  William  Jones. 

Roger  North,jvhose  language  is  in  general 
sufficiently  unsparing  of  those  whom  he  dis- 
liked, and  who  disliked  sir  William  Jones,  not 
only  for  his  [political  principles  and  conduct,  but 
for  his  professional  rivalry  with  sir  Francis 
North;  nevertheless  ascnbes  to  him  much 
merit.  «  I  am  persuaded,*'  says  he,  •«  that, 
being  in  place,  he  was  very  weary  of  the  PloC 
prosecutions,  as  he  was  afterwards  of  being 
among  the  heads  of  a  fiu^n  against  the  Court 
in  which  he  had  served  :  theformer  was  ob- 
noxious to  uneasv  reflections,  that,  if  out  of 
ardor  he  exceeded,  innocent  blood  might  be  in 
the  rear  of  him.;  and  the  other  touched  his  re- 
putation, as  not  consistent  with  the  deconna 
of  a  servant,  who  though  never  so  ill  used, 
should  not  oublicly  fly  in  his  quondam  master** 
fiu^e.  All  which  matters  must  needs  be  wdgbed 
by  one  of  his  penetratkm  and  judgmmt/ and 
whowasnoin  man  at  the  bottom,  dioqgli  mi- 
happily  mistaken  m  his  conduct.  Andlverilj 
believe,  that,  all  along  he  aimed  at  n  ocrtate 
post  in  the  kw,  then  filled  by  the  lord  chief 
justice  North,  and  directed  all  his  stns  to- 
wards it,  proposmg  to  himself,  in  noqairinff 
that,  to  compass  his  final  and  retired  setui? 
^leut;  but  he  was  disappointed  and  that  en- 
creased  the  uneasiness  or  his  mind,  acoordiitf 
as  the  profiers,  he  had  made  towards  it,  were 
violent  and  irregular:  all  which  mystery  I 
httpe  to  resolve  clearly  before  I  have  done. 
After  the  Oxfordparliament,  he  did  not  appear 
much  abroad.  He  hated  Shafi^bury,  and^noiu 
witbstandmg  party  work,  would  not  wiffingir 
come  into  the  room  where  he  was.  His  pe^ 
sonal  gravity  and -virtue  was  great,  andhe 
could  pot  bear  such  a  flirting  mt  and  libertine 
as  the  other  was.  He  had  a  great  value  for 
Mt.  Hampden,  and  used  to  magnify  hisfathv 
as  the  greatest  man,  for  sense  and  foresight, 
that  \^9s  concerned  against  king  Chari?  l. 
And  not  without  reason ;  for  he  knew  aU  that 
litigating  in  parliament  would  (as  was  intended) 
end  in  open  rebellion ;  therdbre  he  was  in  with 
the  first,  and  took  a  regiment,  but  was  kfl|ed 
betimes,  else  he  might  have  had  the  post  of 
Cromwell  upon  more  generous  terms.  Sir 
William  Jones  was  at  a  meeting  at  Mr.  Ramp- 
den*s  house  in  Buckinghamshke,  whereseveral 
of  the  most  confiding  men  of  ti^e  fibctioa 
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people's  light  to  petition  by  mednft  thereof; 
and  that  the  best  way  to  remorehis,  to  find 
oat  the  adrisers  and  contriTen  of  diat  Procla- 
mation, in  order  to  proceed  against  them  ac- 
cording to  their  deseris.  Without  which,  what 
Ton  have  done  in  asserting  the  right  of  peti- 
tioning, will  remain  with  soma  dooM ;  and 
tiiooethat.adfisedtheprodaiminjf.to  the  peo- 
ple, that  it  is  seditious  to  petition  fbe  king, 
ifltlioat  tiiat  chistisement  theydesenre.  And 
tiierefiyre  I  httmtdy  conceive,  you  wIH  do  wcU 
to  consider  of  it  as  soon  as  you  can.  It  is  not 
■tmnge,  that  the  Proclamation  shall  be  made 
vaeof  with  country  gentlemen,  to  get  'abhor- 
rm  to  petitioning ;  seeing  the  Judges  them- 
aehes  have  made  use  of  it  to  that  purpose : 

semfaled  to  consult  of  the  common  affair ;  whe- 
tber  before  or  after  the  Rye  discovery,  I  cannot 
tell,  but,  either  way,  it  must  sit  hard  upon  sir 
WiWam  Jones's  spnits,  who,  being  a  lawyer, 
and,  as  I  said,  in  the  general,  no  bad  roan,  was 
IHr  doing  his  work  ^e  fonpal  way,  and  hated 
violence.  So  that  knowii^  the  horrid  conse- 
quences and  hazards  of  that  Plot,  which  could 
be  no  secret  to  him,  the  thoughts  of  it  were  a 
burthen  to  his  mind.  And  it  is  said  an  unaired 
bed^ve  him  a  great  cold  ;  under  which  in- 
IlictMni,  having  lead  at  his  heart,  nature  wanted 
fereeto  ma^r  the  distemper  ;  soH  turned  to 
a  maligiiant  fever  and  earned  him  off. 

**  ne  was  a  person  of  a  very  clear  under-' 
slandii^,  and  {i£  possible]  clearer  expression ; ' 
wherein  he  was  assisted  with  an  eictraordinary 
Opinion  he  had  of  both,  as  also  of  his  own  ^  ge- 
aicnl  worth,  for  tliat  was  his  foible.  H^  was 
^xirtmdv  proud,  and  impatient  of  competition, 
and  much  more  of  being  left  behind,  as  it  was 
his  chance  to  be  in  the  conrse  of  his  prefer- 
ment, whereby  he  naissed  of  his  desired  post. 
And  that  nartly  occasioned  a  sort  of  restless- 
Ben,  wfaictt  made  him  commit  several  gross 
errors  in  the  main  chances  of  his  life. ,  His  feli- 
city was  never  to  be  disturbed  in  speaking,  nor, 
hy  any  audience  or  emergence,  put  by  the 
ihrecast  and  connection  of  his  thoughts ;  but 
dilated  with  a  constancy,  steadiness,  and  deU- 
beratioa  .  admirable  in  his  vray  ;  so  that,  in 
^wahti^  as  counsel,  one  m^t  mistake  him 
for  the  ludge.  He  effected  somewhat  of  the 
rmtic  phrase  of  his  own  country,  which  was 
Qlottcestersfaire ;  as,  to  instance  in  a  word, 
Ahhoff  instdui  of  Although,  as  we  pronounce, 
wiiich'was  no  diaadvanta^,  but  rather  set  him 
off.  He  studied  the  law  m  Gray's  Inn,  and 
ffsefrst  in  the  Kins^'s-bench  practice.  He 
afleded  also  general  learning,  as  history  and 
theology,  and,  as  great  mei>  usually  have  their 
vanities,  his  wa$  to  profbss  of  that  sort  more 
Chan  belonged  to  him.  And  accordingly  he 
choose  his  company,  who  were,  for  the  most 
jmrt,  divines,  Bd^ii  were  most  eminent  in  his 
tiBie,  as  Tlllotson,  &e.  and  I  dare  say  they 
arolited  more  in  his  company,  than  he  in  theirs. 
1  have  touched  his  feliaties ;  his  infelicity  was 
a  penohaiit  towuds  the  antioourt,  or  rather 
fs^gbfican,  party  $  and  consequently  must  be 

vau  viii. 
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they  should  have  known,  that  though  a  Pro- 
damation  might  be  of  great  use,  to  intimate 
the  observation  of  a  law ;  yet  it  had  never  been 
used  instead  of  a  law.  But  yet  I  do  not 
admire  so  much  af  this,  as  I  do  at  the  dis- 
cham  of  the  Grand-Jury,  before  they  had 
finished  their  presentments.  It  tends  so  much 
to  the  subversion  of  the  established  laws  of 
this  land,  that  I  dare  pronounce  that  all  the 
laws  you  have  already,  and  all  thiu  you  can 
make,  wO^  signify  notning  ac^ainst  any  great 
man,  unless  you  can  remedylt  for  the  future. 
I  observe,  there  were  two  reasons  why  thi* 
Grand- Jury  were  so  extrajudicially  dischaiged ; 
one,  because  they  wduld  otlierwise  have  pre- 
sented the  duke  of  York  for  a  Papist  ;*  the 

a  favourer  of  nonconformity ;  for  opposites  to 
government,  of  all  kinds,  seem  to  make  but  one 
party.  Whatever  his  thoughts  were,  it  is  cer- 
tain this  course  was  whoUy  outof  the  way  of 
his  aims.  He  had  another  great  disadvantage, 
which  was  timidity ;  he  comd  not  8up|)ort  him* 
self  under  any  apprehension  of  danger.  Once, 
being  at  his  house  at  Hainpstead,  iSout  the  be- 
ginning of  Oates's  discoveiy,  whether  for  i^l 
or  a^ccted  fear  be  knew  best,  but  it  is  certain  ha 
sent  an  express  to  his  house  iu  London,  to  have 
all  his  biilets  removed  out  of  his  cellars  into  hta 
back  yard,  lest  the  papists,  with  fireballs 
throwii  in,  should  set  his  house  on  fire.  And, 
as  he'was  apt  to  be  dejected  upon  melandioly 
refiections,  so,  on  the  other  side,  he  was  com- 
monly elated  and  tiiumphant  when  he  had 
fairer  prospects.  But  his  greatest  misfortune 
was  his  mistaken  politics ;  Ibr  he  thought  the 
crown  must  needs,  at  length,  truckle  to  the 
House  of  Commons  :  but  this  error  being  • 
Common  to  the  whole  faction  with  whom  he 
conversed,  it  is  no  wonder  it  infected  him." 

The  Bxamen  contains  a  considerahie  nunber 
of  aneodotea  respecting  sir  William  Jones. 

Dryden,  in  allusion,  .1  cotyectinre  to  the  Bill 
of  Exclusion,  describeB  him  in  *  Absalom  and 
Achitophel,'  under  the  character  of 

<«  Bull-faoed  Jonas  who  could statntea  draw 

To  mean  rebelli<m  and  make  treason  law." 

*  In  whatMacpherson  calls  the  life  of  King 
James  the  Second,  written  by  himsdf,  (see  tro 
Introduction'  to  lord  Clarendon's  Case,  toI.  6, 
p.  991,  of  this  CoUectron),  the  following  pas- 
sages occur  respecting  the  Presentment  or  the 
duke  of  York :  *<  January,  1681,  on  Oates's 
afiMavit  that  he  had  seen  the  duke  of  York  at 
mass,  and  rpceive  the  sacrament  after  ^  rite* 
ofthe  Church  of  Rome,  the  Graad-juiy,  after 
beinBT'dischtuf^ed  at  Hicks's-hall,  were  sent  for 
by  the  Justices  ofthe  Old  Bailey,  and  presented 
him -for  Rt»usancy,  which  allowed  a  pretence 
fdr  the  dvdce  to  appear  afkr  I^t>clamation,  aa 
the  duke  of  Norfolk  and  others  had  done.  But 
this  was  neither  s^  nor  practicabIe/*>so  was 
ratioved  by  C«rltbror»  to  the  Kin^'s-bench, 
and,  if  necessary,  by  a  NoU  Pro$equ%.  March, 
16BU  AiMtoeots  ^  Smith, «  bwyer,  bgamsl 

N 


nwtMw^  tad  ikodion  1  hnyiWf  p»jiftMqF 
be  velbrT«4  to  a  comnitttae. 

Sir  Uenry  Capel  Thk  matter  if  of  the 
g^reateit  vigmenl.  We  ave  umiler  the  aeqvity 
9f  i^MiunepIs  for  redrMmg*  our  gnevwioes, 
and  .aiK^tkar  out  of  padipjoMOl,  tlii^  tiie  hm 
have  its  coarse,  that  the  jisd^es  olvtnicl  not 
tbe  law.  I  i^bserve  that  these  judges  are 
groim  omttipirtmit  '  Tfaejr  have  me  those 
Siuigs  wiudk  they  s|i0|iU  have  left  andoBe.* 
This  IB  veiy  fine,  that  jttdfss,  who  nraet  ha 
«|Km  the  Beach,  OMSrt  be  infp^  al  While- 
haH|  befim  they  cone  to  Westasinster^-hall  i 

and  I  kpoff  what  law  we  must  hafe*  if  they 

.     ■   ,  « 

gnat  satisfaction  it  was  to  the  Pope,  to  hear 
the  duke  was  adTanoed  to  the  Cathosie  religioB* 
That  the  I^ipe  has  graoted  Bseev's  to  tha 
duke,  sent  him  beads,  ample  indulgeiioes,  witb 
much  moee  to  this  purpose. 

5.  Thattfaewh<Hb0oiiseofComi»OBslialii 
dedared  him  to  be  aPapistin  their  Votes,  San* 
dav  Apnl  ^,  1679.  '  Resohed,  am.  ooa.  Hoi 
'  the  duke  of  Yofk*s  being  a  papist,  and  tlie 

<  hopes  of  his  comiDg  snch  to  tlia  crown,  baa 
'give^  the  greatest  cooatenance  and  (Bncoii« 
'ragement  Sothepiesent  oonspiiacy  aadde- 
'  signs  of  the  papists  ^[ainst  the  JUsig  and  pro* 

'  testant  t^lipsm.* Whal  this  ConspirMnr 

and  DevgnistwiU  appear  by  a  Declaration  BMoa 
to  both  Houses  <Sr  PMamcat,  March  35» 

<  Resolved,  aeai.  cos.  by  the  Lonk  Spofitoal 
^  and  Temnoial,  and  Commoas  in  partaawt 

'  assembled ;  that  they  do  dedaie,  that  they 
'  are  iuUv  satisfied*  by  the  pvooft  they  hav^ 
'  hesnL  there  npw  is,  and  for  cjiTenyean  last 
'  past  hath  been  a  hornd  and  treaaoaable  ploi 

*  and  conspiracy  contrived  and  csrried  on  hy 

*  those  of  tne  popish  refimnifo  the  nuDdering 

*  of  hismajei^^  sacred  pmm,  and  lor  siih* 

*  verting  the  mtestant  Religion,  and  t)<e  an* 
'  cieot  w«U  estpWishcd  govennpeat  of  tfai* 
'  realm.* 

6.  Thalbesidesallthisproof,.aBdmuGhaiora 
to  this  pmpose,  it  is  moBt.nottxnoas  aiid  evident, 
he  hath  ftr  many  vears  absented  himaelf  £roia 
Prtitfrtsnt  Chnncaes  during  religions  wor- 
ship. 

These  are  the  Reasoas  why  we  hehevnB  tha 
duke  of  York  to  be  a  papist.      % 

Huntington.  Shaftsbury,  Gray  of  Work, 
L.  Rnsael,  L.  Cavendish,  L.  Brandon,  Sir  Ed- 
ward Hungeiftrd.  kt.  of  the  baUi;  Sir  Hen. 
Caherly,  TV  I^JBs  esq-  Will.  Forrester,  esa. 
John  lienchaid,  eso,  The.  Wharton,  Sir  Wdl. . 
Cooper,  bait.  Sir  Gilbert  Genaid,  bart.  Sir 
Scroop  How. 

TI|B  Jury  was  ssat  ler  i^  by  the  oowtoC 
Kong's  Beach,  whilst  they  were  oo  this  Indbel* 
meiit,«nd  dismist,  so  that  nothing  wimi  iarthsr 
dene  ijyiMn  i^  saring  that  the  Jury  r^ooved  tha . 
preftisfiaani  4#«d  hy  the  dittmwion  of  tha 
Jvcy»  a  vciry  0n^  number  oftheindictmisnta 
wqre4ip<ib<igad>  A  thing  scarcely  Iq  be  pa^ 
r^ihNtaod^ifviqryill  copanyieiica,  not.sn^ 
to  aiaay  piiivate  ptarsons  h^  ohie^  to  tfa 
P«Wift 


otiisr,  because  they  presented  a  FetitioB  to  he 
delivered  to  the  foi^,  for  the  sitting  of  the 
parliament ;  whid^  tner  said  it  was  not  their 
Dusiuess  to  deliver.  Tnoiigh  I  cannot  but  ob- 
serve, how,  upon  other  occasions,  th^  did  >^- 
eeive  petitious,  snd  detivered  them  to  the  king ; 

and  all  the  difference  was,  that  those  petitions 
so  ddivered,  vrere  against  sittings  of  psodia* 
meats.  The  truth  is,  I  cannot  much  oondemi 
them  for  it ;  for  if  they  were  guilty  of  such 
crimes  as  the  witnesses  have  ihis  day  given  you 
mfoimation  of,  I  tiiink  tfiey  had  aa  reason  to 
further  petitions  fiir  the  sitting  of  a  parliament 
But,  Sir,  this  business  vriO  need  a  ftvther  iaibr* 

removing  the  duke  of  Yoric's  Presentment  hy 
€€rliorarL  The  duke's  counsel  not  piepsred 
to  answor  a  thing- never  yet  diqnited,  sopte* 
vailed  with  the  coa<t  to  a^ura  till  the  aaswer 
eoold  be  framed,  which  pravii«  Mtisfaotefy» 
ihe  Certmwi  was  granted.^  Collins,  ia  his 
Peerage,  calb  the  instrumeat  an  indictsMnt  of 
^  diue  of  York  for  not  eomhi|[  to  churchy 
which  was  nresented  to  the  Oraad-juiy  of  Mid- 
dlesex, Oft  June  16, 1680. 

in  ike  vohme  of  Stele  Tk^cts,  which  was 
published  in  1689,  is  the  Mowing  article : 

Reasons  fn  the  Indictment  of  the  Duke  of 
York,'  presented  to  the  Grand-Jury  of 
Middlesex,  Saturdsy,  June  96, 1680.  By 
Ae  persons  hereunder  named. 

1.  Qecaivn,  the  t6th  Car.  2,  when  an  aot 
was  made  lo  throw  Popish  Recusants  out  of  all 
offiosf  a^d  places  of  trust,  the  duke  of  York  did 
lay  davco  sevaral  great  offices  sad  pb^es  (as 
^locdhigh  adnnral  of  £ngland,  generalissimo  of 
$)k  his  iav^iiy*s  forces,  both  fay  land  and  sea; 
ffovemor  of  the  Cinque  Ports,  and  diversother^ 
Uiepeby  to  avqid  the  puoishment  of  that  law 
4gaini^  Papists. 

9.  ^6tli  Csr.  9.  When  an  act  was  made 
la  diaal^  Papists  from  sittiag  ia  either  House 
of  Parhangnia  ;  there  was  a  ^viso  inserted  in 
&at  aot,  Tht^  it  sbaaMnol  eslead  to  the  duke 
of  Xoik.  tin  purpose  to  save,  his  rvht  of  sil- 
Sng  in  Ae  Lords  House;  tiioagh lie  refuses 
to  take  tiiose  oaths  whwh  Ptotertant  peers 

9.  ThBf,  his  mi||esfy  m  hisraeech,  Bl^h  6i 
4ie9ist|iflBvof  hnveigi^  doln  give  Aar  a  rea- 
aoa  to  the  pailiattent,  why  he  esnt  hia  biother 
out  «f  fcijjiand ;  b^p^use  he  waukl  leave  no 
aiaaiBqpmtoaiP^i  thothe  hadnatr^n^edall 
eaipe  which  qffght  'm^mmffi  him  to  Popish 


4-  IW  tlii^se  hare  booa  dims  loiters  rood 
in  both  Houses  of  Pacliaiaont,  and  at  the  Se- 
cret Caamutteeonffajith  lloHoea  Irom  several 
($ardinals  and  othen  at  Roiao ;  and  also  finan 
other  Perish  bifiic^  andM»ste  of  ^Pope, 
in  other  (kmoffi  parts,  which  do.  appwraatly 
idiew  the  mat  concflpopdaiwies  he£ra«L  Uie 
dnke  of  Yoi)(  and  the  Bapow  iM'h«r  Had 
$ppe  oonld  not  ehpooe.tm^  ateep  Isr  joy  at  the 
»iwVy  some  of  the  duka's  Wttnib  andwha^ 


tiMMe  yoQ  h»te  tikKmkf^  m  of  ttose  you  are 
DOW.  making,  we  abaU  spend  our  tittie  to  fit- 
tie  pofpoae. 

Mr.  8athevet*tl.  Shr,  the  buriiftai  of  AU 
deb^  is  B  gveei  instance  of  our  siek  tai4  km* 
gmimg  eonditaoB.  As  our  ships,  forts,  and 
easdes,  are  Ibr  seemng  ns  from  the  dsng«r  of 
oar  enemies  from  abrMd,  aa  our  hws  Iran 
our  cneoiite  at  home ;  and  if  oomiliitfed  to 
8«eh  penoils  as  ndil  tan  their  streniftb  upon 
ua,  afe  eqimdlj  dangerori^.  Sir,  we  i3t  kno#, 
how  the  fgfermneAt  of  ^ftoflaod  haA  heeit 
quite  aitem  afara^  his  majesCjr'a  Reateraiotty 
by  sooie  fowa  aaade  there ;  pragf  let  Hii  liave  a 
care  thait  oura  he  ndt  altered^,  Iv  die  cornet 
prooeedtega  of  jodmi^  lest  vn  be  redneed  1& 
the  sanie  weak  oondmon  of  defending  dttraebea' 
against  popery  and  arbitrary  gOTertanesht  here, 
that  ihey  are  there.  If  judges  can  dms  ]^re» 
reiK  the  penalties  of  the  Mw,  by  diachai]ging; 
grand  juriea  belbrh  -Aey  haire  ttiiade  theh*  pre- 
seiitifiept»,  and  can  make  lawa  by  tiieir  rolea' 
of  eonrl,  the  goremment  may  aoon  be  suhrerf- 
ed  ^  and  llher^M!e  it  is  high  tim^^  diia  Hoiiae 
to  apeak  with  those  geiifleBie».  In  former 
tbnes  aeTend  jndg^es  have  been  impeadiedy 
and  hanged  too,  tor  less  crimes  than  tfacite; 
and  the  reaaon  was  beeauae  they  had  NrGlee  Am- 
king*s  oath  as  well  as  their  own.  If  #lfat  haA 
been  Add  of  somfe  of  Hiese  judges  he  My  ptt)V- 
ed,  lliey  shall  not  wank  my  rrte  to  iaAicA  on 
them  the  same  chastisement.  11i<f  Imth*  is. 
Sir,  Iknow  not  how  the  iS  ettiseiiQettceffwe 
msd^  fear  from  jn^gsa  can  be  prevented,  a# 
long  as  they  are  made  dbrofite  fteftfpfaalo^  and 
have  such  dependencies  as  they  hftre.  Bat 
thiamotbeaworkoftime:  in  older  to  remedy 
our  ijreaent  ^vaneest  let  us  piss' «  Vote  v^o^ 
this  basbeaa  of  ^charging  gtaiid  juhea; 
and  that  it  any  be  pentted  aa  the.  dase  dft^ 


fifom  Aoae  that  advised  the 
procbmafien against petitioiiingp.  Seetheoon- 
aemiaiee;  isitnotasmnehaatosay,  that  the 
MMs  kaww  all  the  gri«nttMeaof  t£e  conntry, 
amieMges  most  ri0dieBBdiem,aiKlwe  sit  heie 
hntfolrform'Sidief  Almiademeanors,  and  what 
ia  aaaias  in  Ae  Pttfpn,  ^  jto<jjpes  must  rectify. 
Tids  is  sdidi  d  prdnmtption,  tbatthey  most  an- 
awerit.  If  thai  be  Ame  in  Westkniniierhall, 
bowdaft^tmhiljttrieaiiithe  eoantry  represent 
any  tiyBg  that  iaanisB?  Supposet&ere  shoold 
he  an  m&tnent  of  murdering  a  nian*s  father 
or  brother,  te.  and  the  mdgies  take  iipoB  them 
to  <KBcharge  Ae  jury ;  this  tfbapB  idl  jimce,  ted 
the  oonse^venee  will  be,  men  wifl  nntfder  us, 
md  we  kiflthem  aittm.  I  more,  Aerefhre, 
that  yau  ^M  prooeea  to  panish  the  cinder  in 
tiua  great  matter,  and  remedy  ttie  iniscarriage 
Ihr  tie  tioMTto  oome. 

Sir  F.  WmHin0tan.  Sr",  I  thhik  we  are 
•ane  toAe  old  tmMs  again,  when  tike  judges 
pretended  fliey  iutd  ft  tvAe  of  government,  as 
w^  a»a  ruleof  hiw ;  and  diat  3iey  have  acted 
aeeordfligty.  If  they  dkl  never  reSid  Bfagira 
C%atta,Itluiiktheyarenotfittobejudra;  if 
tfwy  had  read  Magna  Charta,  and  do  mus  so 
contrary,  they  deserfe  a  aevere  chastisement. 
To  dbdutfge  grand  juriea,  of  purpose  to  dis- 
^poiut  them  of  mdnng^  their  presentments,  is 
to  deprive  the  sulject  of  the  greatest  benefit 
and  security  the  law  haidi  provided  for  tiiem. 
If  ihe  Judges,  mstead  ef  acting  by  law,  sAiall 
he  anted  by  their  own  andiition ;  and  endea- 
vour to  get  promotions,  rather  by  wonhif^ping- 
the  rising  sun,  than  by  doing*  jMtioe,  this  na- 
tion will  soon  be  reduced  to  a  miserable  condi- 
tion. Suppose  that  afte  the  discharger  of  tins 
grand  jnry«  aome  person  had  offered  to  present 
aaane  murder,  treaasn,  or  other  capitalerime, 
fo  want  of  the  grand  jury  there  weuld  have 
heeaafidoieof  juBtiee.  As  fenks  oettmitted 
by  jodfea  are  of  more  dangerous  eonsequeaee 
than  otaere  to  the  public ;  so  there  do  not  want 
pieeedentsofaerererchastiaementa  fer  them,- 
than  fhr  tfters.  I  humbly  moveyou,  first,  to 
paoi  a  vole  upo^ttas  business,  of^^diacfanrgiaf 
gtaad  juriaa;  and  tbm  to  appoint  a  oonumtftoe 
toesaosmethe  raiacamagea  of  the  judgas  m 
Wiidinlaaliii  |iai,  and  to  lepert  the  same  with 

all  qpaed  toyect 

Col.  lUtii.  Sir,  aa  it  hath  been  qhaervcd, 
thai  thia  hnsmeas  hath  some  reference  to  the 
piuehuiiafioD }  so  I  believe,  thereis somethutf 
eC  tfie  plot  iff  it  ton.  Andy^erefbn^  I  think 
if  ^toB  plot  does  not  go  on,  it  wil  haive  the 
wunt  haok  that  ever  plot  had;  seeing  the 
jod^^es,  as  well  as  most  otfier  persons  in  puUic 
^aceSf  have  jriven*  it  as  much  aasistanot  aa 
ttieyooiikl.  But  whiereas  some  have  spsken 
ill  of  dieae  jodgea,  I  desire  to  speak  well  of 
thettr  id  one  watg :  I  am  confident  they  have 
Bcren  anevnw  meuiaeivea  grausiui  to  fuenr  ae- 
neflMiraj  fbr  I  do  believe^  that  aome  of  them 
ttn«  pi^feMd  to  tbeir  |noes  of  upipoae,  be- 
eauae Aer  should  dor  what  ttry  have  dune. 
tjkvhi  df  uieKnuelves  tt^  hut  dicaa  Rtma  i  iin- 


Mr.  H.  SidMf.  So-,  I  would  beg  \l»t^  W 
observe  to  you,  because  I  thmk  it  luayb^  ne- 
cessary to  to  be  considered  by  your  e<MMUdtCee 
what  aa  opinion  waa  given  not  iM^amee  br 
aome  of  these  judgeaabout  nrintinsf ;  whim 
was,  that  printing  of  news  migtit  be  prohiUfed: 
by  hw ;  M  ac^irdingfy  a  proehuoMtum  issued^ 
out.  I  wiH  not  take  on  me  to  censure  the  epi^ 
nioH  atf  iflejgfrf,  but  lenve  it  to  your  fhither  con-^ 
sideration.  But  I  remember  tfete^  watf  «  con- 
suitatkm^  hrid  by  die  judges  a  Mle  hefere ;  anJ 
Ihey  ghve  their  opinibu,  that  thev  knew  mit  of 
anyway  to  prevent  prmthig  bylaw;  litecausi^ 
the  spctfiw  that  purpose  Waa  ei^h«d.  Upod 
which,  sdttie  judges  were  ptit  out,  and  new' 
ones p^  hi;  and  then  this  other  oiMakm  wa^ 
given,  llieae  thmgs  are  wtntfiy  ef  a  seridusr 
exammatiou.  For  if  treasufrr  may  rate 
mouey  by  shutting  up  iSu  £jULhu|iier,  ■b^iuw-*^ 
ing  of  me  bankers,  or  retrem^menfis ;  anH  ^ 
ju^gea ntake  new  hnvi^by  an itadmatrttdtioa, 
ofaniHekadUtionofthe'oklones:  Icetatthld^ 
Aat  docfiaHfetttB  ^rill  sdoA  be  Ibund  usefem  ;f 
and  AeBfaMty'  of  tiier  people  to  hicMkvenfence 
ttf  the  gfmhatmt.  And  ilMeftr^  1  ttok; 
Sir,  you  havu  beaft  wdl  moved  to  endestrtfol^t* 
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paw  joar  oentoro  on  soBie  of  these  illfBgtl  pro- 
ce^diogs  by  a  Tote. 

Mr.Fowle.  Sir,  in  ihe  front  of  Magna  Cluirta 
^  is  said,  *  nulli  negabimus,.  nulli  difieremua 
jiistitiam ;'  we  will  defer  or  deny  justice  to  do 
max^ :  to  this  the  king  is  sworn,  and  with  this  the 

.  judges  are  entrustal  by  their  oaths.  I  admire 
what  they  can  say  for  tnemselyes ;  if  they  have 
qotread  this  law,  they  are  not  fit  to  sit  npon 
tiie  bench :  and  jf  they  have,  J  had  almost  said 
they  desenre  to  lose  their  heads.— The  state  of 
this  poor  nation  is  to  be .  deplored,  that  in  almost 
all  ages,  the  judges,  whp  ought  to  be  preser- 
vers of  the  laws»  have  endeavoured  to  destroy 
them:  and  that  to  please  a  court- faction,  they 
bare  by  treachery  attempted  to  break  the  bontu 
fsunder  of  Macnia  Charta,  the  great  treasury 
of  our  peace.  It  was  no  sooner  passed,  but  a* 
chief  justice  (Hubert  de  Bure)  in  that  day,  per- 
suades the  king  he  was  not  Dound  by  it;  be- 
cause he  was  under  age  whoi  it  waspassed.*  But 
this  sort  of  insolence  the  next  parliament  re- 
sented, to  the  ruin  of  the  pernicious  chief  jus- 
tice. In  the  tifge  of  Rd.  2,  an  unthinking  dis- 
solute prince,  there  were  judges  that  did  insi- 
nuate mto  the  kii^,  that  the  narliament  were 
cinl  V  his  creatures,  and  depended  on  his  win, 
and  not  on  the  fundamental  constitutions  of  ^ 
land ;  wbidi  treacherous  advice  proved  the 
piinof  the  king,  and  for  which  all  those  evil 
instruments  were  brought  to  justice,  t  In  his 
late  nuyesty's  time,  his  misfortunes  were  ooca- 
stoned  chieflyliy  corruptions  of  the  long  robe ; 
,his  iudges,  by  an  extra-judicial  opinion,  gave 
the  king  power  to  raise  money,  upon  any  ex- 
tniordinary  occasion,  without  iiarlisment ;  and 
made  thekingjudge  of  such  occasions;  chanty 
prompts  me  to  think  thev  thooght  this  a  service 
to  the  long ;  but  the  sad  consequences  of  it  may 
cjonvince  all  mankind,  that  every  illmd  act 
weakens  the  royal  interest;  and  to  eniuavour 
to  introduce  absojute  dominion  in  these  realms, 
is  the  worst  of  treasons :  because  whilst  it 
bears  the  $ice  of  friendship  to  the  kmjr,  and 
designs  to  be  fpr  his  service,  it  never  nils  of 
the  contraiy  effect.— The  two  great  pillars  of 
the  ffoveroment,  are  parliaments  and  juries ; 
it  is  this  gives  us  the  title  of  free  bom  English- 
men: for  my  notion  of  free  Englishmen  is  this, 
that  th^  are  ruled  by  laws  of  deir  own  mak- 
inp*  ana  tried  by  men  of  tb^  same  condition 
with  themselves.  The  (ifo  great  and  un- 
doubted privikges  of  the'^pieo^,  have  been 
lately  invaded  by  the  judges  that  now  sit  in 
Westminster-ball, ;  they  hare  espoused  procla- 
mations against  law ;  they  have  discountenanoed 
and  opjfo^  seTeral  legal  acts,  that  tended  to 
t)ie  sitting  qf  this  House;  they  have  grasped 

^    the  l^fislatire  power  into  their  own  hands,  as 
in  thaik. instance  of  printing;  the  pariiament 

*8ee  Echard,  112.  .1  Bapin,  p.  303.  foL  Ed. 
of  X743.  Bee  some  proceediiigs  against  Hu- 
bert de  Burgh,  vol  1.  p.  13,  ortliis  CoOedicm. 

t  See  the  caseof  Nevil  arehbishop  of  York, 
Tresilian,  Chief  Justac^  and  otiboB}  oi^CiTqL 
if  p.  89. 


waaaonnkfing  that  DMtter,  baft  tliey  in  iJ^ 
interim  made  their  private  opinion  to  be  law, 
to  aupenede  the  judgpnent  of  this  House.  They 
,have  discharged  Grand- Juries  on  parpoae  la 
quell  their  presentments,  and  sbetor  great  cri- 
minals Irom  justice;  and  when  juries  haY«  pre- 
sented their  opinion  for  the  stttmg  of  this  par- 
1  lament,  they  have  in  diidain  thrown  them  at 
their  feet,  and  told  them  they  would  be  no  mes- 
sengers to  carry  such  petitions;  and  yet  in  n 
few  days  after,  have  encouraged  all  that  would 
spit  their  venom  a^;ainst  the  govenunent :  they 
nave  served  an  ignorant  and  arbitary  fac- 
tion, and  been  the  messttigersof  abborxeBoes  to 
the  king.  What  we  have  now  to  do^  is  to 
load  them  with  shame,  who  biddefiuioe  to  the 
law  :  they  are  guilty  of  crimes  against  nature, 
against  the  king,  against  their  knowledge,  and 
against  posteri^.  The  whole  frame  of  nature 
doch  loudly  and  daily  petition  to  God  their  crea^ 
tor ;  andldngs,  like  God,  may  be  addrened  to 
in  like  manner,  by  petitioii,  not  command.  They 
likewise  knew  it  was  lawful  to  petition :  igoe- 
ranoe  can  be  no  plea,  and  their  knowledge  ag- 
gravates their  cnmes ;  the  childieii  unborn  are 
bound  to  curse  such  proceedbgs,  for  it  was  not 
petitioning,  but  pajmments  they  abhorred.  The 
atheist  pleads  against  a  God,  not  that  he  dis- 
believes a  deity,  but  wou(d  have  it  so.  Tresilian 
and  Belknap  were  judg»  too ;  tbeur  learning 

Save  them  honour,  but  their  viUainies  made 
leir  exit  by  a  rope.  The  end  of  my  motion 
thereforeia,  that  we  may  address  warmly  to 
our  prince  against  them:  let  us  settle  a  com- 
mittee to  enquirs»into  their  crimes,  and  not  ftil  of 
doingjustiee  upon  them  that  have  perveited  it : 
letus  purge  the  fountain,  and  the  streams  will 
issue  pure. 

Then  the  House  emed  to  the  followhig  Re- 
I  solutions  :  1.  ««  That  the  discfaarcing  of  a 
I  '*  Grand  Jury  b^  any  judge,  before  the  end  of 
I  "  the  tern,  assizes,  or  sessitMis,  while  majtters 
I  **  are  under  Aeir  consideration,  wad  not  pre- 
"  sented,  isaibknry,  iOegal,  destructive  to  pub- 
**  lie  justice,  a  manitest  violation  of  4iis  oath, 
'*  and  is  a  means  to  subvert  the  fundamental 
«« laws  of  this  kmgdom.  S.  That  a  oommitlee 
<* be  appointed  to  examine  the' proceedings  of 
''the  Judges  in  WestmiMler  mA,  and  report 
*' the  same,  wfth  their  opinion  diareoli,  to  this 
«  House.'' 


IVhereupon  a  committee  was  appointed,  and 
they  sat  several  days,  and  then  made  the  fol- 
lowing Report: 

The  Repobt  ^  of  the  Committee  of  the  House 
of  Commons,  appointed  to  examine  the 
ProoeedingB  of  tne  Juoggs,  i^c.  Thurs- 
day, Dec.  23, 1680. 

^  This  Committee  being  iiifbrmed,  that  m  Tnr 
nity-term  last,  the  court  of  King's-bench  dif • 

*  *  I  appcMnt  John  Wright,  and  Richard 
*  Chiswell,  to  print  these.  Resolutions,  Report, 
'  Resolves,  and  Notes,  perused  by  .me.  iisoord- 
« ing  to  the  ocder  of  the  Bouse  of  ConmsoB  2 
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olMmd  tlw  pmd-jur^,  tfwt  amed  ibr  'tlie 
hunoned  of  Omltloii,  in  the  Mmi^  of  Mid- 
dleteXyioavoryniiumdiMilMr;  piooeededto 
OBqiiifeinIo  tiie  nine,  and  found  1^  the  inftir- 
mation  of  ChuAm  Umtontte,  ea^.  foramanof: 
the  iaid  jury,  Edward  Piroby,  Ueuy  Gerard, 
aodJohn  Hniith,  gendfemeD,  aiao^the  aaid 
jiury^thatondieSUtof  Jimelaat,  tfaeconata- 
blea  atHmdmg  the  said  jury  ircre  ftond  defee-' 
tire,  in  not  preaenting  the  papists  aa  tey  ought, 
and  thereupon  were  ordered  bythe  aaad  jury  to 
make  further  proaentments  of  them  on  the  iiGdi 
ibUowing,  on  wbidi  day  the  jury  met  for  thftt 
purpoae;  when  several  peers  of  this  reahn, 
and  other  persons  of  honour  and  ipi^ity, 
hniu^t  them  %  biU  against  James,  duke  of 
York,  ibr  not  eoming  to  church :  but  some  ex- 
oeptioaa  being  taken  to  that  bill,  in  that  it  did 
not  set  forth  we  vad  duke  to  be  a  papist,  some  of 
the  jury  attended  the  said  persons  of  quahty  to 
PBcetve  satisfaction  therein.  In  the  mean  tune, 
and  about  an  hour  after  they  had  receiTed  the* 
said  bill,  aomeof  the  jury  attended  the  court  of 
Kiuff's  bench  with  a  petition,  which  they  de- 
wmS  the  court  to  pesent  in  their  name  unto 
hisDM^es^  for  thesittug  of  this  parliament. 
Upon  H'hich  the  Lord  Ciuef  Jnstioe  Hcroggs 
raned  many  scruples,  and  on  pretence  Aatth^ 
were  not  all  in  court  (thot^^  twenty  of  the 
jury  had  subscribed  the  Detidon)^  sent  tor  them 
saying,  he  would  dispatdki  them  preMOtiy.  The 
jury  being  come,  and  thehr  names  called  over, 
chcy  renewed  their  desire  that  the  court  wookl 
present  their  petition:  but  the  chirf justice 
asked^  if  they  bad  any  bills  ?  They  answered, 
they  had,  but  the  ^^Ims  were  drawing  them 
into  form.  Upon  which,  the  chief-justice  said, 
they  would  not  make  two  works  of  one  business. 
And  the  petifewn  being  read,  he  said  this  was  no 
article  of  their  chatge,  nor  was  there  any  act  of 
paihament  that  required  the  court  to  deliver 
the  grand  jury's  petitions:  That  there  was  a 
Crommatiou  about  them ;  and  that  it  was  not 
reasonable  the  court  should  be  obliged  to  run  on 
their  errands ;  and  he  tlK>pght  it  much,  that 
they  should  come  with  a  petition  to  aHer  the 
king's  mind  declared  in  the  n0ws«-book.  The  jury 
saiSf  tliey  did  it  not  to  impose  <m  the  court,  bunt 
(as  other  juries  had  done)  with  all  submission 
th^.  desued  it ;  but  the  court  refused,  bidding 
tiie  cryer  return  them  their  petition.     Aod 

•'  And  thai  no  other  person  presume  to  print 
'them.  2drd  Decern.  1680.  W.Wnxuiis, 
•  Speaker.'  In  fiinner  editions  of  the  State 
Tnala  thb  Report  waa  inserted  twice,  vis.  in 
^aL  S,  p.  ^18,  •  without  the  Impeachment  and 
Aosnser  of  the  linrd  Chief  Justice  Scrog^ 
or  the  Debates  in  Fsrhamcnt ;  and  a^ain  u 
Tc^.  7,  with  the  addition  of  those  articles.— 
ddnison  speaking  of  the  transaction  says, 
««  ItisamelaiiehofyrcaeotioQthai  m  the  for- 
mer ccign  end  iStm  the  crown  never  wanted  a 
bench  el' btibopaaad^a  hcnch  of  jndgsa  io 
psuiMle.the  desi^  whtch^^ere  fbruied  ijnina^ 
the  reformed  rebgion  and  the  hbeMer  mBarm 


Mr*  Jtnlioe  Jones  told  them,  they  had  meddM 
with  mattem  of  atate,  not  given  them  indiarge, 
bnt  presented  no  biUs  of  the  mattersgiven  in 
cha^.  '  Thev  answered  as  befbre,  they  hnA 
many  befbre  tnem,  that  would  be  ready  m  «ine 
time.  Notwithstanding  which,  the  said  jua- 
tice  Jones  toM  them,  they  were  dlschafged. 
from  further  service.  But  Philip  Ward  mat 
clerk  that  attended  the  said  jnnO  cried  out,  No, 
no,  thc^  have  many  bOb  bmre  them ;  ibr 
which  the  court  undersCimding  (as  it  seems  Iq 
thb  committee)  apsecret  reason,  wludi  the  derfc 
did  not,  reproved  him,  asking.  If  he  orthey  were 
to  give  the  rule  there  f  The  crier  then  told  the 
cowt,  they  vrfnM  not  receive  their  petition ; 
the  ehief-justice  bkl  him  let  it  aleoe,  so  it  watf 
left  there;  and  the  jury  returned  lo  the;  court- 
house,  and  there  found  sev^nl  constidbles  with 
presentments  of  papists  and  other  ofienders,  as 
the  jury  bad  directed  them  on  the  2lst  before, 
but  could  not  now  receive  the  said  present* 
ments^  being  dischsrged ;  whereby  muchbu« 
was  obstructed,  though  none  of  the  said 


sm' 


informants  ever  knew  the  saidjurvdisdiarged 
before  the  last  day  of  the  term,  which  was  not 
tillfburdays  after.  And  it  f urtheri^neartth 
to  the  committee,  by  the  evidences  or  Samuel 
Astry,  Jasper  Waterhouse,  and  PhiHp  Ward, 
clerks,  that  have  long  served  m  the  said  court, 
t^t  they  were  much  surprised  at  the  said  db- 
charging  of  the  jury,  in  that  it  was  never  done 
in  their  memory  bdfore;  and  the  rather,  be- 
cause the  said  Waterhouse,  as  secondary,  con- 
stantly enters  on  that  grand  jury's  paper,  that 
the  last  day  of  the  term  b  given  them  to  return 
their  ventict  on,  as  the  last  day  but  one  b  given, 
to  the  other  two  grand  juries  of  that  county, 
which  entry  b  as  foUoweth : 

Trinit.  32  Car.  S.  *  Juratores  habent  dieu 
'  ad  veredictum  suum  reddendum  usq;  diem 
«  Meccurii  proxime  post  tres  Septimanas  sanctm 
*■  Trinitatb.'  Beipg  the  last  day  of  the  term, 
and  so  m  all  the  odier  terms  the  last  day  b 
given ;  which  makes  it  appear  to  thb  con^iqit- 
tee,  that  they  were  not  in  truth  discharged  for  not 
having  their  presentments  ready,  since  the  court 
bad  given  them  a  longer  day,  but  only  to  ob- 
struct their  further  prwieedings :  and  it  appear- 
eth  by  the  evidence  aforesaid  to  ihis  committee, 
that  the  four  judges  cf  that  court  were  present 
at  the  discharging  of  the  said  jury,  ana  it  did 
not  appear  that  any  of  them  did  dissent  there- 
in ;  upon  consideration  whereof  die  oommittBe 
came  to  thb  Resolution  : 

'*  Resolved,  That  it  b  the  opimon  of  thb 
<<  committee,  that  the  dischaiging  of  the  grand 
"jury  of  the  hundred  of  Ossubton,  in  dm 
*«  county  of  Middlesex,  by  the  court  of  King's 
**  Benc£,  in  Trinity  term  last,  before  the  last 
<•  day  of  the  term,  and  befbre  they  had  finbhed 
«<  their  aresentments,  was  illegal,  arbitrary, 
*'  and  a  nigh  misdemeanor." 

Thb  Committee  proceeded  abo  to  enmire  mto 
a  rule  of  die  court  of  Kuig's-bench,  latdy  madn 
^nst  die  pubSshing  of  abook,  calbd  Thn 
Weekly  Packet  of  Advice  from  Aome ;  or,  Thn 
History  of  P^VCiy :  andSamttel  i|rt9y,gnt 
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wmiiigd  tbd'cupoB,  inlbraiod  liiii  cMunitteey 
diattfaeaiitbor«ftesMd  booic,  Henry  Ganr, 
had  been  mformpd  againsl  ftr  liie  mne,  Mii 
^bad  pkftded  to  Hie  iDftwrntiim ;  biH  bcAn  h 
«M  tneA^  a  role  wm  made  on  a  motum,  aa  ke 
mm^OMAy  againat  the  said  book ;  all  llw 
judgea  of  tbat  ooi]rt(a8  he  fcmeinbm)  heB|f 
pnSeoty  and  none  diMpnting.  The  copy  of 
^ifaich  rule  he  gapre  into  this  OTimaullee,  and 
ia  as  folkweth : 

*  Diea  Meretraptexmie  peat  tiea  SeptunaiiBs 
•  aaaolR  Trinitatia.  Anno  S<  Car.  S  Regie. 
«  Ovdmatam  eat  quod  liber  Dititnlat  llie  Week- 
Vmcket  of  Advice  from  Room;  or,  The 
alarr  of  Fofteiy ,  non  uSterioa  impruBator 
^vd  pobiioetiir  per aliqiaim Penonam qoam- 
^cnna;    Par  Cor.' 

And  tUa  oommitlee  admiring  thai  proCea- 
iaut  jadatea  ahoidd  take  offence  aganiat  a  book, 
whoaecbkf  desigB  waa  to  eimoaethe  ebenlB 
.and  fopferr  ef  nopery,  enqinred  Anther  mto  it, 
4Uidloii]Dd1iy  tneendenoeof  JaneCnrtia,  that 
the  aaid  book  had  b^n  lieenaed  for  several 
nonlfas,  that  her  husband  paid  for  the  copy, 
JUid  entered  it  in  the  hall-bodk  of  the  company. 
Bat  ibraU  this,  she  could  notprevail  by  these 
nasona^  widi  the  Lord  Chief  Justice  Scroggs, 
la  permit  it  any  hmger ;  who  said,  it  was  a 
acandaknia  hbel,  and  acainat  the  kinjr's  procki- 
and  he  would  ruin  her  if  ever  she 
it  any  more.  And  soon  after  she 
senred  with  the  said  rule,  as  the  au- 
tiior j  and  other  printere  were;  and  t^  the 
author's  evidence  it  t^ppears,  that  he  was 
Jd^en  and  brought  before  the  said  Chief 
loftice  by  his  warrant  above  a  yearsmce,  and 
npon  his  owning  he  writ  part  dr  that  book,  the 
Chief  Justioe  called  him  rogue  and  other  id 
Maoes;  sa^g,  he  weuM  fill  all  the  ffaols  in 
Sngland  with  sudi  rogues,  and  pile  niem  up 
m  men  do  faggots ;  uid  so  committed  hhn  to 
priasn,  refusing  sufficient  baO,  and  saying  he 
^nld  gmol  him,  to  jmt  him  to  charges  ;  and 
hii.  kndship  efaserved  hia  word  pnnetaally 
Aerein,  forcing  him  to  his  Habeas  Corpus, 
and  then  taking  the  same  bail  he  refused  before. 
^fq  ^Hiich,  this  committee  came  to  this  Re« 
•oIntSon: 

**  Resolved,  That  it  is  Ae  opinion  of  tfie 
^  eemmittee,  Oat  the  rule  made  by  the  court 
^  of  Khig*».bendi,  m  IVinityterm  GmI,  hg^a^ 
•«  printing  a  book,  called  llhe  Weeliy  Rdcet 
«of  Advice  lirom  Rome,  iaSeea]  and  arin- 


proceeded  furmer. 
I  vemrreat  latituife 


been  taken  of  kite  by  the  ju&pes,  mnnpoafa^ 
inesonthepetsonsfaond  gmr^befhre  Aem, 
^«^,a  transcnpt  of  an  the  fines  hnposed  by 
me  Kin^Vbench  snice  Easter  term,  in  the 
Mhefhtt  m^ies^ff  reign,  to  be  bimiffht  be- 
fore them,  from  ttie  SM  oocirt,  by  Samuel 
A*y,gwit  By  Ae  peruflBl  ofwlifefa,  it  ap. 
Mred  tothis  eommiltee,  Ibtt  ike  enafify  of 
iieoflteee,  andtfaedrililyoftbe toMt f|Mitf 
tfmhy,  fasT^ntft  been  tk&  nnwttae^  €dthtHt 
deteiUirtlhefMDtitfiAfiDiiynftB^Aietf; 


nincb  behigaa  very 


tfslaihngie. 


TrinitS9Cflr.  J.  Upuri 
mU  on  an  nNanMiion  far 


Mar 


ed  baaki  oalfed  TheLdM 

ndria  which  ia  set  fbrife  theaa  waidai 
let  any  nttn  tUnk  il  atauge,  itat  tre 
ittrea^bn  for  yen  ia  iit  and  not  uanmuy  to 
our  kwa;  for  if  in  the  ifwt  pariknuail  of 
RkhaidS,  Grimea  and  Waitoo,  fortaokef 
courage  only  were  ai^ndgvd  gidicyef  high 

treaaon  for  aorrenderingtbe  pteea  oannnteed 
totheirtruat;  how  omeh  mere  yon,  ifyon 
tnmienegadoes  to  the  jpeople  thm  eutinshul 
yon,  and  as  much  aa  m  yon  her  surrand^ 
not  a  little  pitifial  casde  or  twn,  but  aD  the 
legal  defence  thepeople  of  Engknd  have  fbr 
their  Uvea,  hberties,  and  propertiea  nt  enoe ! 
Neither  let  the  vain  penuason  deMe  yon, 
that  no  precedent  can  be  fbnnd,  that  one 
EngUah  partiameat  hath  hanged  up  another; 
though  peradveotuae  even  that  may  be  prov- 
ed a  mntake;  for  an  unpinoedented  crime 
calls foran  unpaeoedented  prntiahment;  and 
ifyon  shaftlte  so  wkkad  to  do  the  one,  or 
rather  endeavour  lb  do,,  (for  now  yen  are  na 
hmger  a  parliament)  what  ground  ef  confi- 
<lenoe  yon  can  have  that  none  will  bel^mndao 
worthy  to  do  the  other,  we  cannot  mider- 
etand:  and  do  faithfufly  promise  if  yov  nn- 
werthines  provoke  us  to  it,  that  we  will  nae 
ow  honest  and  utmost  endeavours  (whenever 
anew  pariiament  shaU  be  called) to  dmse 
such  as  may  convince  you  ef  your  mBtafce : 
The  old  and  tnfoUiUe  observatkm,  TiM  Phr- 
liaments  are  the  Pdse  uf  the  Peopfe,  shaS 
hioe  its  esteem  f  or  yod  will  find,  thai  thin 
your  presumption  was  «rer-finid  $  however. 
It  argues  but  a  bad  mind  to  sin,  becaneitia 
believed  it  shall  not  be  punished/  The  jndg- 
ment  waa,  that  ho  be  fined  1,000  marfa^  he 
hQand  to  the  good  bduvriour  for  seven  yean, 
and  hia  name  struck  ont  eftherall  ef  the  minr- 
neys,  without  any  offence  allsMl  m  hiasnid 
vocation.  And  the  publiahhig  the  Ad  con* 
staled  only  in  wmeiecitting  a  pmnuit,  with- 
this  inckiaed,  to  the  Baat  indice.  Whiehfhie 
he  not  being  able  tnpay,  (liring  only  hmni  Mi 
pnctiae)  he  ky  m  pnson  fi>r  duee  y  OM^  lit  hib 
m^^gneim^ypn^  iniiMMn. 

mended  him  to  be  restored  to  his  riacaapMin^ 
attorney,  by  hia  wamnH  daitod  Ihn  15*  ef 
I>««iber,  1079.    MmddMandfair  whiA  he 

baaonl  jnet  obtakMdthn  flndrailonttian  Aum 
the  oout  of  Kimf^^heMk 

HiK  18  a«d  $a  Can  9.    Open  Jtffni  Htt^ 
ringlon  of  Londad^  fsnt  ' 
wordalMdla  Intfailiiia: 
dfrtdbna 

reMliv 


Quod 


BIL 


rgiid 

to  MeflflPAtf  iNniihi 


I  • 


0eii|aoiiv 
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Bam  «r  ham4f^ stmimpor,  onaa  lofiwiMi* 
tioa  nr  prindiig  a  Ikm^Ic,  eiilM  *  An  Apptal 

*  IWmq  tiie  Cgojinr  to  the  Cilj,'  Kttitig  imth 
iheie  uronb :  *  We  in  ^e  oouiitry  have  doae 
'  <Nir  p«r^i  in  lAmsmg  finr  the  generahty  ^fQ6d 

*  BMomm  to  ienre  in  peiiiaineBt :  •  bal  it  (as 
«  o«r  tw<»  last  perliain^iite  weie)  llieT  mint  he 

*  daH|Dlirtt4  or  preragied  whenmr  tkiy  eone 

*  to  roAwa  the  grioYaMOi  of  the  aiihiecty  we 
'  mm  he  pWed,  not  hkmed,  if  the  Plot  takes 
«ollhot;  Mdtn  a0  prahahility  it  tnlL    Oor 

*  |iailhuneiil8  are  astthea  tohe  eoadeniiied,  &r 
'  thai  thcirtiothciiig^siiflered  to  sit,  occasioned 

*  it.**  JndfDMDito  paj  &80iL  fine^  sAand  on 
the  piUory  an  hour,  and  give  smdies  for-  die 
coea  bdianoor  lor  three  years.  And  the  said' 
BciijaBuii  Harris  infenned  this  ooramittee, 
Tbat  the  lord  chi^-jnstioe  Scroggs  pressed  the 
eoQrt  then  to  aid  to  this  jadgmest,  his  being 
DuUioly  irinpt ;  but  Mr.  Justice  Pemberton 
fcoldiiig  up  hia  hands  in  admiration  at  their  se- 
verity thmhi,  Vbr,  Justice  Jones  pronoonoed 
the^ud^nsnt  afiiresaid  ;  -and  he  lemains  yelin 
prison,  unable  to  pay  the  said  fine. 

Jldtwithslanding  which  aerctity  in  the  cases 
ftHDe-nentioned,  tms  eommittee.  has  obserred 
the  and  Couit  baa  not  wanted  in  any  other 
eaeea  an  extraordinary  cempaasien  and  merc^, 
though  there  appeared  no  pnhhe  reaaon  jum- 
eiaBy  in  thetnal ;  as  in  particnkr : 

Sa.  31  and^dS  C3ar.  9.  UponThomMKnoot, 
prine^Yenan  iadiotaneat  of  subamslion  and 
conspiracy  against  the  testimtey  and  life  of 
Ds;  OlOes,  fir  asdony ;  and  also  agamst  die 
tentoony  of  William  Bedfcie  ;  a  fine  of  fOO 
maiirBj  a  year'a  impsisaiiment,  and  to  find 
■wTBtfaafiM  ttegood  hehavionr  ftir  three  yean. 
'  ^od.  Ter.  Upon  John  Lane^  ftr  the  same 
olfimoa,aficeor  lOOnmrfcsi  to  stand  in  the 
pilkry  <br  an  hoar,  and  to  be  impnsoned  for 
one  year. 

Par.  5f  Gar.  9.  Upon  John  Taiboroagh, 
geat  on  an  Indictmsnt  fiijr  subonndkNi  of 
Stephan  Ihigdala,  tending  to  overthrow  the 
whole  disoorery  of  the  Ptot :  the  mid  Tasbo- 
rawh  being  affimaad  to  be  a  psMMii  of  good 
qMSty,afineoflOOl. 

Bod.  Ihat  Upon  inn  Price,  .fbr  the  same 


'  Trin.  as  Car.  9.  Upon  Naabamd  Thompson 
and  William  Badoodi,  on  an  infbnnation  fbr 
piintiBgand pnbliriiin^a  weekly  libel,  called 
«•  The  Thie  Domeatio  IntaIHgeoee,  or,  News 
bath  ftom  C%  and  Country,"  and  known  10  be 
papaihly  afccted,  a  fine  of  3/:  (Sf.  8</.  on  each 
fMrthcm* 

JBod.nhB!.  Upon  Matthew 'JVlme^  otvtioner, 
cnaninfiannation  fiv  Tending  andpttblifihing  a 
baol^  ealkd  ^'  The  Compmdkun ;"  wherein 
tim  jiMtiee  of  the  nation  hi -the  tote  trials  of  the 
peniah  oonspiralors,  eiren  by  some  of  these 
jiiilM4hemmreB,  is  ^shly  arraigned ;  and 
'  all  uw  witnesses  for  tbekmghonribl^  aspmed  : 
and  thjahiiBfig  tim  oommon  notonoua  ^pish' 
hookaeHerofthe  town,  judgment  to  pay  a  fine 

^  See  Td.  7^  p«  (Kiai  qCtUsC9lkction. 


9fJ00niiiln,tediaaaid  to  boMV  of  prison 
already.  .     . 

Trin.  38  Car.  «.  Upon  •«-«.  LoreAand,  on 
an  ittdiclmenl  for. a: notorious  csonspinscy  and 
auboination  aj^nst  the  life  and  honoor  of  the 
ddie  of  Buckmirfaani,  for  sodomy,  a  fine  of  56 
and  to  dtandan  nour  in  the  piUory. 

Mich.  32  Car.  8.  Upon  Edward  Christian^ 
eaq.  lor  the  same  ofience,  a  fine  of  100  raaricsi 
and  to  stand  an  hour  in  the  pillory.  And  upon 
ArthurObrian,  for  the  same  ofibioe,  a  fine  of 
SO  maiic8,andto«tandanhonr  in  the  piUory. 

Upon  consideration  whereof,  this  Committee 
oame  to  this  Resolution : 

'^  BesolTed, . 'Hiat  >it  is  the  mnion  of  daa 
<*  Comn^tttee,  that  the  Court  oflUnff'a-bencir 
"  (in  the  Imposition  of  Fines  on  Ofinders  of 
"  kte  yearn)  hath  acted  arbitrarily,  iliegafiy, 
*^  and  partially,  favouring  papists,  and  peraontf 
«« popishly  affected,  and  exoesshrely  oppressing' 
"  his  mi^ea^'s  Protestant  snbjeels." 

Andthis  Committee  being  informed.  That 
aeveral  of  his  mii^esty's  subjects  had  been  com* 
mitled  fiir  crimes  Mlahle  by  law,  aithoogif 
then  then  tendered  eniBGieBt  sureties,  whiclr 
were  refined,  on^  to  putdiem  to  Vexation  ami 
cham,  preeeeded  to  enqnbe  into  the  aame,  and 
fimni  that  not  only  the  fiHre^menlaoned  Heniy 
Carrhad  beensovefiued  the eoikmion  right  of 
a sulgeet,  aais  abofa^sald  ;  1^  that  George 
Bmeme,  bring  a  eonatabke  tost  year  in  London* 
andeemnrittmgsomeofthe  fcnrd  chM-justicn 
8weg|ga^  serraints,  fbr  great  disofders>  acconi-* 
iog'ta  niadu^,  he  waa  m  a  few  days  arrested 
by  a  tipstaff;  without  any  London  ooostaUe,' 
and  carried  befinre  the  mid  ehief-justice,  by  hia 
wanant,  to  answer  finr  the  said  committing^eC 
thoaa  peraons  aboveaaid  ;  but  being  there,  was 
aocnaed  of  havteff  spoken  irreverendy  of  the 
said  chief-jostioa,  and  ah  afilda;ritreadto  him 
to  that  purpose ;  and  was  fidsdy  (aa  the  eaiil 
deorge  Broome  afinrnds)  sworn  againat,  by' 
,tivopcieonetiMitiisetobeoemmonlNulin  that^ 
couii,  and  ofvcfy  ill  reputation.  Upon  which 
he  was  oommitted  to  the  Kiog's-beneh,  diongh 
he  then  tendered  two  able  dtiftena  end  com- 
mon»connoil-naett  of  London  to  be  his  bell  ; 
and'he  was'fiiroed  to  bring- his  Habeas-  Corpus, 
to  his  great  charge,  before  he  came  eat ;  tmii 
the  mushal,  Mr.  Coolinig,  exacted  5/.  of  him^ 
of  jMmh  he  complahicd  to  the  ehtefjostice  ; 
but  had  no  other  answer,  but  he  mffiht  ask  his 
rcotedy  at  kw.  But  die  said  marshal  feariiur ' 
he  should  be^piestioned,  restored  Inm  two  gm-  ' 
neasofit. 

And  further,  this  committee  was  mibnnedbT ' 
Fi:aDei8«mith,  bookscto*,  that  about  MTdn^^ 
mas  was  twehre-month  he  watbrought  befogne 
the  said  eldef-justiee,   by  his  wamnt,   ahd 
charge  by  the  messenger,  Reb^  Stephens, 
That  he  (bA  seen  some  paroeiaof  a  namphtet^ ' 
called  *  Observations  on  sir  Gewfe  Wakeman's 
^  Trial,'  in  his  ahop  :  upon  which  the  chief* 
justice  Uddhim,  he  would  make  him  an  ea^ 
ample,  use  him  like  a  boor  in  France,  qnd  pAa 
him  and  aQ  the  beokadters  and  printers  up  in  ' 
prison  fike^fiiggets:  and  so  committed  btmt0 
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the  King's-bencfajSirMniif  and  tuning  atkun 
in  mat  fury.  And  when  he  tendered  thrte 
eufficienft  cittieeas  of  London  for  his  bail,  al- 
kdgingy  iinpnionment  in  this  drrnmstances 
would  be  his  utter  ruin ;  the  chief<io8lioe  re- 
ified, the  citizens  kwked  like  sufiicient  per- 
sons, but  he  would  take  no  bail :  and  so  he 
was  forced  to  come  out  hy  a  Habeas  Corpus, 
and  was  afterwards,  inibrined  agaioat  lor  the 
Same  matter,  to  his jmat  charge  and  vexation. 
And  a  while  after  Francis  (the  son  of  the  aaid 
Francis  Smith)  was  committed  by  the  said 
Chief-justice,,  and  bail  reftised,  for  seUiag  a 
pamphlet,  called  '<  A  New- Year's  Gift  ibr  the 
said  Chief-juisticet".to  a  ooflte -house  ^  and  he 
declared  to  them  be  would  take  no  bail,  for  he 
would  ruin  them  ail. 

\  And  further  it  l^peared  to  this  ooounittee, 
that  the  saidf  chief-justioe  (about  October  was 
twelve-month)  oonunitted  in  like  mamier  Jane' 
Curtis,  die.lmving  a  husband  and  children, 
|br  aelling  a  hopk,  called  '*  A  Satire  agaiast 
Injuttioe ;"  whicn  his  lordship  called  a  libd 
against  him  :  and  her  friends  tendering  snffi- 
oent  bail,  andde^ringhimto  havemercv  upon 
her  poverty  and  'condition,  he  swore  by  the 
naite  of  God  she  shonld  go  to  piiMm,  and  he 
w<Nild  shew  her  no  more  mercy,  than  they 
cxNild  expect  from  a  wolf  that  came  to  devour 
them ;  mid  she  might  brinq^  her  Habeas  Cor- 
pus, and  oorae  out  so  ;  wh£h  she  was  forced 
to  do ;  and  after  informed  against  and  proae* 
cuted,  to  her  utter  ruin,  four  oc  five  terms  afler. 
In  like  manner  it  appeared  to  this  committee, 
that  about  that  time  albio,  Edward  Berry,  sta- 
tioner,  of  Gray's- Inn,  waa  committed .  by  the 
said  chief-justioe,  being  accused  of  selling 
'*  The  Obser? ations  on  sir  Geoige  Wakemaa's 
Trial :"  and  though  he  toadered  1,000/.  bail,  yet 
the  chief-jostioe  said,  He  would  take  no  Mil, 
he  should  go  to  priKyn,  and  come  out  acoorduur 
ti^ law.  iSui  ^fter  he,,  with  mueh  trouble  aiu 
cliarge,  gotouthya  Habeas  Coipus,  he  was 
forcra  by  himseifj^or  his  attomey,  to  atlen4  five 
tenns  before  he  ooiM  be  disduu^ljed,  thouf^h  no 
infimnatioB  was  exhibited  agamat  him  m  all 
that  time.  In  oonsidenrtion  whereof,  and  of 
others  of  the  like  nature  (too  tedious  here  to  re- 
late), thia  committee  came  to  this  resolotion : 
^  **  Repplved,  That,  it  is  the  .opinion  of  tins 
^\  committee,  that  the  refusmg  sufficient  bail  in 
"  these  cases,  wherehk  the  persons  committed 
"  were  bailable  bv  law,  was  ii|eg[a],  And  a  high 
<V  bleach  of  the  liperty  of  the  sub|ect." 

And  this  Conmiittee  being  informed  of  an  ex- 
tBBordinacy  kind  of  a  oha^  given  at  the  last 
ftssizes  at  Kingston,  in  the  county  of  Surry,  by, 
BIr.  Baron  wvestoo,  and  proceeding  to  ex- 
apuine  several  persona  then  |Uid  thiere  present,  it 
was  made  appear  to  tins  Committee,  by  the 
testimonjr  of  John  Cole,  Richard  Maya,  and 
Jthn  Pierce^  gentlemen,  and  others,  some  of 
fi^iom  put  down  tb^  said  boron's  words  in  writ- 
ing, immediately,  that  part  of  the  said  charge 
was  to  this  efiect :  he  inveighed  very  much 
•gainst  Fan^  Luther,  Calrint  and  Zuingkus, 
CQjidemiiiDg  th«m  ai|  avthoia  of  the  Reforma- 


tion, which  was  against  ^ecr  princes  nunds : 
and  tfaen adding  to  this  purpose;  'ZvrtOffit» 
set  up  hisfhiiaticism,  and  Calvin  built  on  that 
Messed  foundation ;  and,  'to  speak  tmtfa,  all 
his  disciples  are  seasoned  wifii  such  a  sharp- 
ness of  spirit,  that  it  muoh  oonoeins  magis- 
trates to  keep  astrait  handover^Km;  and 
now  tfa^  are  restless,  amusing  us  widi  fesn, 
and  noilung  will  serve  them  bat  a  parliament. 
For  my  put,  I  know  no  representative  of  Ae 
natbn  hut  the  king;  all  power  centers  bhkn: 
It  is  tme,  he  does  intrust  it  widi  hianmristos, 
butheistiiesolerepresentatiTe;  andPfiutfa, 
he  has  wisdom  endugh  to  intrust  it  no  more 
in  these  men,  who  have  given  us  such  kte 
examples  of  their  wisdom  and  faitlifobiess.' 
And  this  Committee  taking  the  said  matter  into 
their  consideration,  came  to  diis  Resolntion : 

'*  Resolved,  &c.  That  the  said  expressions  in 
<*  the  chsige  given  by  the  siud  baton  Weston, 
'*  were  a  somdal  to  the  RefiMrmatiott,  in  dero- 
"  gation  of  the  rights  and  privileges  of  porfia- 
^*  ments  ai^  tendm^  to  raise  dbmd  between 
(«  his  inajesty.and  his  subjects." 

And  this  Committe»benig  infemsed  by  sete- 
ra)  printers  and  botdcsellers,  of  igreattvooale  and 
vexation  given  them  nniastly,  by  one  Robert 
Stephens,  called  a  messen||;er  of  the  press ;  the 
said  Stq»hens  bdng  exammed  hy  this  Commit- 
tee, by  what  authority  he  had  proceeded  in  that 
manner,  produced  two  warrants  under  the'haad 
and  seal  of  the  Chief  Justice  Scraggs,  whidi 
were  in  hac  verba : 

*  AngL  it.    Whereas  there  are  divers  tU^ifis- 

*  posed  persons,  who  do  daify  print  and  Mbb'sh 
'  many,  aeditioos  and  treasonable  books  and 
'  pamphlets,  endeavouring  thereby  to  dispose 

*  the  minds  of  his  muestjrs  subjects  to  sedition 

<  and  rebellion :  and  dao  infhihous  libeb,  re- 
'  flecking  upon  particular  persons,  to  the  great 
'  scandal  or  hb  majesty's  government  For 
«  sttppressmff  whereof,  his  ml^jesty  hath  lately 
'  issued  out  his  royal  prodamation;  andfiirtbe 

*  more  speedy  simpiessinff  the  said  seditioos 

<  hooks,  libels,  and  pamphlets,  and  t»  the  end 
'that  the  authors  and  puhlisbers  thereof  may 

*  be  brought  to  their  punishment  :«-^TIie8e  are 
'  to  will  uui  require  you,  and  in  his  m^jes^'s 

*  name  to  charge  and  conmumdyon,  and  every 

*  of  you,  upoh  sight  hereof;  to  he afafingsnd 

<  assarting  to  Robert  St^hcns,  messenger  of 

*  the  press,  in  the  seising  on  an  such  boflvsaod 

<  pamnhlets  as  albraakl,  as  he  shall  he  infbm- 

<  ed  ot,  in  any.  bookseller's  or  ptinter's  shops  or 

<  warehouses,  or  elsewhere,  wfaataoever;  to  the 

<  end  they  may  he  disposed  as  to  hiw  shall  m- 
«  pertain.    Also  if  you  ahaU-  be  infhrmed  of  ine 

*  authors,  annters,  or  publishers  of  suchboi^ 

*  or  paniplileta'  as  are  ahove-mentionedk  jm 

*  are  to  apprehend  them,  and  hare  tiiem  hemv 

*  one  of  urn  nu(|es^'s  juatioes  €i  the  pease,  to 
'  be  proceeded  agamstaeooiding  to  tew.  Baled 
'  Nov.  99, 1679.  ^  W.  Scnooos.' 

*  ToR.  Stephens,  messenoerofthe  preas, 

*  and  to  alimayorB,  sImsw,  bafliifa^cott- 
'  stables,  and  all  other  officers  and  minis* 
<  ten  wham  these  may  oonoecil.' 
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tricing  off  the  credit  of  his  ericletice,  and  al- 
ledgin?  he  had  orer-shot  himself  in  it,  or*to 
fhat  eifect,  very  much  to  the  disparagement  of 
his  testimony.  And  the  said  sir  ]Robeii»  de- 
luding Mr.  Bedloe's  evidence  and  credit,  he 
grew  extreme  angry  and  loud  ;  saying  to  this 
effect,  *  That  he  verily  believed  Langhom  died 
^  innocently.'  To  which  the  said'  sir  Robert 
replied,  He  wondered  how  he  could  think  so, 
tvho  ha  I  condemned  him  himself,  and  had  not 
moved  tlie  king  for  a  reprieve  for  him.  All 
which  matters  of  discourse,  this  Committee 
humbly  submit  to  the  wisdom  and  considera- 
tion of  this  House,' without  taking  upon  them 
to  give  any  opinion  therein. 

And  this  Committee  proceeded  further  to  en- 
quire into  some  nassages  that  happened  at  Lent 
a»izes  last  for  tne  county  of  Somerset,  at  the 
trial  of  Thomas  Dare,  gent,  there,  upon  an  In- 
dictment forsayingfalsiy  and  seditiously,  *  That 

*  the  subjects  had-  but  two  means  te  redress 

*  their  grievances,  one  by  petitioning,  the  other 

*  by  rebelhon :'  and  fomid,  that  though  by  his 
other  discourse,  when  he  said  so,  that  it  a|^- 
pearetl  plainly  he  had  no  rebetiious  intent  m 
that  he  said,  «  Then  God  forbid  there  should  b« 
'  a  rebellion,  he  would  be  the  first  man  to  draw 
<  the  sword  against  a  rebel ;'  yet  he  was  pro- 
secuted with  great  violence :  and  having  plead- 
ed, Not  Guilty,  he  moved  Mr.  Justice  Joner^ 
(who  then  sat  Judge  there)  that  he  mig^ht  try  it 
at  the  next  assizes ;  for  that  Mr.  Seane  (who 
was  by  at  the  speaking  of  the  words,  and  a  ma- 
terial witness  for  his  dei^^nce)  wad  not  then  to 
be  had,  and  an  affidavit  to  that  purpose  was. 
made  and  received ;  but  the  said  Justice  Jones 
told  him,  that  was  a  favour  of  tlie  court  only, 
and  he  had  not  deserved  any  favour,  and  so 
forced  him  to  try  it  presently.  But  the  jury, 
aj^earing  to  be  an  extraordinary  one,  provided 
on  purpose,  being  all  of  persons  that  had  highly 
opposed  petitioning  for  the  sitting  of  this  pufia- 
ment,  he  was  advised  towithcvaw  bis  plea; 
and  the  said  Justice  Jones  encoiuraging  him  so 
to  do,  he  confest  the  words,  denying  any  evil  in» 
tention,  and  gave  the  said  Justice  an  account 
in  writing,  of  the  truth  of  the  whole  matter^ 
and  made  a  submission  in  court,  as  he  was  di- 
rected by  the  said  Justice,  who  promised  to  re- 
commend him  to  his  majesty ;  but  imposed  a 
Hne  of  500/.  on  him,  and  to  be  bound  to  good 
behaviour  for  three  years :  .declaring  also,  that 
he  was  turned  out  from  heing  a  common-coun- 
sellor of  the  corporation  of  launton,  in  the  said 
county,  on  pretence  of  a  clause  in  their  charter, 
giving  such  a  power  to  a  judge  of  assize.  And 
the  said  Thomas  Daie  remains  yet  in  prison  for 
the  said  fine ;  in  which  matter  df  tiie  trial  a- 
foresaidy  this  committee  desiretb  to  refer  itself 
to  the  judgment  of  this  House. 


*  'Jtngf.  8f.  Whereas  the  king^  majesty  hath 
'  hMy  issued  'ont  his  Proclamation  for  snp- 

*  pressing  the  printing  and'  publishing  unli- 
'  censed  news-books,  and  pamphlets  of  news  : 

*  notwithstanding  which,  there  are  divers  per- 
'  sons  who  do  daily  print  and  publish  such  unli- 

*  censed  hooks  ahfi  pamphlets : 

*  tliese  are  thcrelbre  to  will  and  refpnre  you, 
'  and  in  his  majesty's  name  to  charge  and  com- 
'  mand  you,  and  every  of  vou,  from  time  to 
'*  time,  and  at  all  times,  so  onen  as  yon  shall  he 
^  thereunto  require,  to  be  aiding  and  assisting 
'  to  Robert  ^Stephens,  messenger  of  the  press, 

*  in  the  seizing  of  all  such  books  and  pamph- 

*  lets  as  aforesaid,  as  he  shall  be  informed  of, 
«  in  anv  bookseiler's'shop,  or  printer's  shojp,  or 

*  warebooaes,  or  elsewhere  wnatsoever,  to  the 

*  end  they  may  be  disposed  of  as  to  hiw  shall 

*  appertain.  likewise,  if  yon  shall  be  informed 

*  oi'the  authors,  printers  or  publishers  of  such 
'  boolpi  or  pamphlets,  yon  are  to  apprehend 
-*  them,  and  nave  them  before  me,  or  one  of  his 
'  majesty's  justices  of  the  peace,  to  beprocee<l- 
^  ed  against  as  to  law  shaU  appertain.    Dated 

*  this  28th  day  of  May,  a.  d.  itiSO.' 

'  W.  SCROGOS.' 

*  To  all  mayors,  sheriffs,  bailiffs,  con- 

*  stables,  and  all  other  officers  and  mi- 
*■  niscers  whom  these  may  concern. 

^  To  ilobert   Stephens,   messenger  of 
~    '  tlie  press.' 

Upon  view  whereof  this  Committee  came  to 
ibis  Resolution : 

'<  Resolveii,  Tliat  it  is  the  opinion  of  this 
<'  Committee,  tliat  the  said  warrants  are  ari>i- 
*''  traiT  and  illegal." 

And  this  .Committee  being  infocmed  of  cer- 
tain seandaloos  discourses,  said  to  be  uttered  in 
public  nlaces  by  the  lord  chief  justice  Scroggs, 
procet*ded  to  examine  sir  Robert  Atkins,  late 
jone  of  the  justices  of  theConunon  Pleas,  con- 
cerning the  same ;  by  whom  it  appears,  That 
at  a  sessions  dinner  at  the  Old  Bailey,  in  the 
mayoralty  of  sir  Robert  CUtyton,  who  was 
then  present;  the  said  chief  justice  took  occa- 
sion to  speak  very  much  against  petitioning, 
.condemning  it  as  resembling  4 1,  as  factious  and 
tending  to  r^ellion,  or  to  that  effect ;  to  which 
the  sam  sir  Robert  Atkins  made  no  reply,  sus- 
pecting he  waited  fbr  some  advantage  over  him. 
But  the  chief  justice  continuing'  and  pressing 
him  with  the  said  discourse,  he  oc^n  to  justify 
petitioning  as  tlie  right  of  the  people ;  espe- 
cially fbr  the  sitting  of  a  pariiament,  which  the 
law  requires,  if  it  be  done  with  modesty  and 
respect.  Upon  which  the  chief  justice  fell  into 
ffc  great  passion ;  and  there  is  some  reason  to 
beneve,  that  soon  after  he  made  an  ill  repre- 
tentation  of  what  the  said  sir  Itobert  had  then 
•p<^e,  unto  his  majesty.  And  this  Committee 
was  farther  informed,  that  the  said  sir  Robert 
Atkins  being  in  ciscuit  with  tlie  said  chief  jus- 
tice, at  summer  assizes  was  twelvemonth,  at 
Momnouth,  (Mr.  Arnold,  Mr.  Price,  and  Mr. 
Bedloe  being  then  in  company)  the  chief  ius- 
tice  ft^  sevendy,  in  public,  upon  Mr.  Bedloe ; 

VOL.  VIII. 


The  Resolutions  of  the  Houmc  of  Commoni 
upon  the  said  Report, 

*^  1.  That  it  is  the  opinion  of  this  House,  that 
the  discharging  of  the  Grand  J  ury  of  the  hun- 
dred of  Ossuiston,  in  the  county  of  Middlesexi 
by  the  court  of  King's  Bench,  m  Trinity  term 

O 
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last,  before  the  last  4ay  of  the  term ;  and  before 
they  had  iinisheil  their  prefeiitmenta,wasarbitrft- 
ry  and  illegnl,  destructive  to  publicjustiee,  a  ma- 
nifest violation  oftheoatlis  ofthejudgesof  that 
court,'  and  a  means  to  subvert  the  iundamen- 
tal  laws  of  this  kingdom,  and  to  introduce  po- 
pery. 

2.  **  That  it  is  die  opinion  of  this  House, 
that  the  rule  made  by  tlie  court  of  King's 
Bench,  in  Trinity  term  last,  against  printing  of  a 
book,  called,  the  Weekly  Packet  of  Advice  from 
Rome,  is  illegal  and  arbitrary  ;  thereby  usurp- 
ing to  themselves  legislative  power,  to  tne 
great  discouragement  of  the  Protestants,  and 
For  the  countenancing  of  poper\'. 

3.  ''  That  it  iathe  opinion  ofthis  House,  thai 
the  court  of  King's  Bench,  in  the  imposition  of 
fines  on  offenders  of  late  years,  have  acted  ar- 
bitrarily, illegally  and  partially,  favourmg  pa- 
pists, and  persons  popishly  atJected,  and  exces- 
sively oppressing  his  nsiyesty's  Protestant  sub- 
jects. 

4.  "That  it  is  the  opinion  of  this  House, 
that  the  refusing  sufficient  bail  in  these  cases, 
wherein  the  persons  committed  were  bailable 
bv  law,  was  illegal,  and  a  high  breach  of  the 
liberties  of  the  subject.      ^ 

5'  '*  That  it  is  the  opinion  of  this  House, 
that  the  said  expressions  in  the  charge  given 
by  the  said  baron  Weston,  were  a  scandal  to 
the  reformation  ;  and  tending  to  raise  discord 
between  his  majesty  9nd  bis  subjects,  and  to 
the  subvei>>iou  of  the  ^ncient  constitution  of 
oarlinments,  and  of  the  government  of  this 
Kingdom." 

6.  ^'  That  it  is  tlie  opinion  of  this  Houses 
that  the  said  warrants  aic  arbitrary  and  illegal." 

2'^e  REsoLirrioNs  '}f  the  OmfmovSffor  the  Im- 
pcachmfnt  of  the  said  Judges, 

Resclved,  «*  That  sir  W  illiam  Scroggs,  kt. 
Chief  Justice  of  the  court  of  King's  Bench,  be 
impeached  upon  the  said  Report,  and  the  Heso- 
)utions  of  the  (Jciisc  tlitreiifjon. 

2.  **  That  sir  Thomas  Jones,*  one  of  the  ju9. 

*  Sec  Nortii's  account  of  sir  Thomas  Jones  in 
the  Note  at  the  beginninj^  of  this  Case,  In  1683, 
he  was  appointed  Chief  Justice  of  the  King's 
Bench.  Some  insight  into  his  real  character 
may  be  obtained  from  perusal  of  the  trials  of 
Fernley,  Ring,  Gaunt,  and  Cornish,  a.  d.  1G85, 
infra.  In  the  following^year,  ho^vever,  king 
James  displaced  him.  Roger  Coke  relates  the 
circumstances  of  his  removal  thus : 

"  Tlie  king,  to  make  a  thorough  reformation 
will  make  the  judges  in  Westminster  Hall  to 
murder  the  Common  Law,  as  well  as  the  king 
and  his  brother  designed  to  murder  the  parlia- 
ment by  itself;  and  to  this  end,  the  kmg,  before 
he  would  make  any  judges,  would  make  a  bar- 
ran  with  them,  that  they  sliould  declare  the 
king's  power  of  dispensiucr  with  the  penal  laws 
and  tests  made  against  recust^its,  o«it  of  jiarlia- 
ment. 

«*  Howevci*,  herein  the  king  stumbled  at  the 
threshold  i  for  it  is  said  he  began  with  sh*  Tbo- 


of  the  said  ooart  of  Kingls  Bendi,  be  impeach- 
ed  upon  the  said  lieport,  and  Resolutions  of  tlue 
House  thereupon. 

T  ■  ■■'  *  ?'* 

I  • 

mas  Jones,  who  had  merited  so  much  in  Mr. 
Cornish,  his  trial,  and  in  the  West :  yet  sir 
Thomas  beagled  at  this,  and  told  the  king,  H« 
could  not  do  it ;  to  which  tlie  king  answered,  he 
would  have  twelve  judges  of  his  opinion  ;  and  sir 
Thomas  replied,  he  might  have  twelve  judges  of 
his  opinion,  but  would  scarce  find  twelve  law- 
yers. The  truth  of  this  I  have  only  from  fame; 
out  I  am  sure  tlie  king^s  practice  in  reforming 
thejudges,  whereof  all  (eaoeept  my  Lord  Chief 
Baron  Atluns,  and  Justice  PowelJ  were  such  a 
pack  as  never  before  sat  in  Westminster- II all, 
gave  credit  to  it. 

But  if  the  Lord  Chief  Justice  Thorn,  for 
taking  a  bribe  of  100/.  was  adjudged  to  be  iiang- 
ed,  and  all  his  lands  and  goods  forlieited,  in  Uie 
reign  of  Edward  the  Sd,  because  tlieneby  as 
much  as  in  him  lay  he  had  broken  the  king's 
oath  made  unto  the  people,  which  the  king  had 
intrusted  him  withal ;  and  if  Justice  Tresiliao 
was  hanged,  dra^vn  and  (]uartered,  for  giving 
his  judgment  that  the  king  might  act  contrary 
to  one  act  of  parKament ;  and  if  Bkike,  the 
king's  council,  Usk,  the  under-sherifl'  of  31Id- 
dlesex,  and  five  more  of  quality,  were  haugcni  in 
the  reign  of  Henry  the  4th,  tor  but  assistmg  in 
Tresilian's  judgment :  what  then  did  these 
judges  deserve,^ which  made  barj^ains  with  the 
king  be  ore- hand,  to  break  the  kinG;^s  oath  he 
had  made  to  the  people,  and  entitleo  the  king  to 
a  power  to  subvert  tlie  laws,  and  gave  judgment 
before-hand  to  act  contrary  to  them  ?  Andrew 
Horn,  in  his  Mirror  of  Jastice,  tells  us,  that 
king  Alfred  (the  muTor  of  kings)  hanged  Dar- 
ling, Segnor,  Cadwine,  Cole,  and  40  judges 
more,  because  they  judged  in  particular  causes 
contrary  to  law  :  but  sure  this  was  not  more  to 
Alfred's  honour,  than  it  was  to  the  dishonour  of 
king  James  to  make  bargains  before-hand  with 
judges  to  give  judgment  contrary  to  the  laws 
themselves ;  and  unless  they  would  break  the 
king's  oath  to  his  people,  they  should  not  be 
hisiudges."  ' 

1  he  following  is  the  account  given  by  the 
candid,  upright  sir  John  Reresby  : 

<'  This  day,  April  29,  1686,  being  the  first 
of  the  Term,  a  great  change  was  made  among 
the  judges  in  Westminster- hall :  there  was  a 
new  Chief-justice  of  the  Common-Pleas,  and 
another  new  judge  of  tlie  same  bench ;  there 

cr    " 


was  a  new 


'hief-baron ;  in  fine,  four  new 
judges  of  the  several  courts.  This  made  a 
considerable  noise,  as  the  gentlemen  now  dis- 
placed were  of  great  learning  and  loyalty,  and 
whose  only  crime  had  been,  they  would  not 
give  their  Opinions,  as  several  of  tneur  bi-ethren 
had  done,  that  the  king  by  his  prerogative 
might  dispense  with  the  test  requircJ  of  Roman 
Catholics.  The  next  day  I  was  informed  by 
Mr.  Jones,  son  to  the  chief-justice  of  that 
name,  Jately  turned  out,  that  his  father,  upon 
his  dismission,  observed  to  the  king,  that  be 
was  by  no  means  sorry  he  waa  laid  aside|  old 
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S.  *«  That  sir  Itichard  Weston,*  one  of  the 
barons  of  the  court  of  Exchequer,  be  impeached 
opoB  the  said  Report,  and  Keiolutions  of  the 
House  thereupon. 

Ordered,  <'  That  the  Committee  appointed 
to  prepare  an  iropeachti&ent  agfainst  sir  Francis 
North,  Chief  Justice  of  the  court  of  Common- 
Pleas,  do  prepare  Impeachments  against  the 
said  sir  mltiam  Scrc^fgs,  sir  Thomas  Jones, 
and  air  Richard  Weston,  upon  the  said  Report 
and  Resohttions." 

Ordered,  **  That  the  said  Report,  and  se- 
veral ResolutioBs  of  this  House  thereupon,  be 
printed  ;  and  that  Mr.  Speaker  take  care  in  the 
printine  thereof  apart  from  this  day's  other 
Votes.'^ 

Sir  Richard  Corfoett  reports  from  the  Com- 
mittee appointed  to  prepiure  an  Impeachment 
acainst  sir  William  Scrogfgs,  knt.  Chief  Justice 
ot  the  court  of  Xing's-Bcnch,  upon  the  former 
Report  of  the  said  Committee,  and  the  Reso- 
latKMw  of  the  House  thereupon,  That  the  Com- 
mitter, having  take^n  the  matters  to  them  re- 
ferred into  consideration,  had  agfreed  upon  scr 
Veral  Articles  of  Impeachment  against  the  said 
sir  William  Scroggs:  which  he  read  in  his 
place;  and  afterwiuds  delivered  them  in  at 
the  clerk's  table :  where  the  same  being  read, 
are  as  ibHows : 

ARTICLES  or  IMPEACHMENT  against 
Sir  WM.  SCROGGS,  knt.  Chief  Justice 
of  the  court  of  King's-Bench,  by  the  Com- 
mons, in  this  present  Parliament  assembled, 
in  their  own  name,  and  in  the  name  of  all 
the  Commons  of  England,  of  High-Trea- 
son, and  other  g^reat  Crimes  ai^  Misde- 
meanors.f 

I.  That  he  the  said  William  Scroges,  then 
being  Chief-Justice  of  the  court  ot  Kjng's- 
Bench,  hath  traiteroushr  and  wickedly  endea- 
voured to  subvert  the  fundamental  laws,  and 
die  established  religion  and  government  of  this 

and  wora  out  as  he  was  in  his  service,  but  oon- 
ceroed,  that  his  majesty  should  expect  such  a 
construction  of  the.law  from  him,  as  he  could 
not  honestly  give ;  and  that  none  but  indigent, 
ignorant,  or  ambitious  men  would  give  their 
judgment  as  he  expected ;  and  that  to  this 
his  majesty  made  answer,  It  was  necessary 
his  judges  should  be  all  of  one  mind." 

See,  also,  1  Burnet's  Own  Times,  669; 
fl  Oldmixon,  708 ;  Echard,  1077  ;  3  Kennett, 
451,  1st  ed. ;  3  Rapin,  754,  755,  ed.  of  1743  ; 
1  Ralph,  9^0. 

*  Sec  Roger  North's  character  of  him,  anie, 
p.  166.  Baron  Weslon  seems  to  have  been  a 
man  of  much  boklness ;  for,  notwithstanding 
these  proceedings  against  him,  he  ailerwards 
braved  the  power  of  the  House  by  liberating, 
upon  an  Himeas  Corpus,  Sheridan,  who  was 
in  custody  under  a  commitment  of  the  House. 

f  As  to  the  rijg^ht  of  the  Lords  to  try  a  Com- 
moner upon  an  impeachment  of  High  Treason, 
aeea  Note  to  the  Case  of  Fitaharris,  a.  d.  1681, 
ia  this  CoUectioa. 


kingdom  of  England ;  and,  instead  thereof,  to 
introdui^c  popery,  and  arbitrary  and  tyrannical 
government  qj>  ainst  law  ;  w^hicl^  he '  has  de* 
dared  by  divers  traiterous  and  wicked  wvrds^ 
opinions,  judgments,  practices,  and  actions. 

II.  That  he  the  said  sh*  'WilHam  Scroggs,  in 
Trinity  Term  last,  being  then  Chief- Justice  of 
the  said  court;  and  having  taken  an  oath  duly 
to  administer  justice  according  to  the  laws  and 
statutes  of  this  realm ;  in  pu»uance  of  his  said 
traiterous  purposes,  did,  together  ^tiih  the  rest 
of  the  justices  of  the  same  court,  several  days 
before  the  end  of  the  said  term,  in  an  atbitrarir 
manner,  discharge  the  Grand-Jurj',  which 
then  served  for  the  hutodred  of  Oswaldston,  in 
the  county  of  Middlesex,  before.they  had  made 
their  presentments,  or  had  found  sevcrAl  bills 
of  indi<'tment,  which  were  then  before  them : 
whereof  the  said  sir  William  Scroggs  was  then 
fuliv  informed ;  and  that  the  same  would  be 
tendered  to  the  court  upon  tlie  last  day  of  the 
said  term ;  which  day  then  Was,  anu  by  the' 
known  course  of  the  said  court,  hath  always 
heretofore  been  given  unto  the  said  jury  tor 
the  deliverinsf  in  of  their  bills  and  present- 
ments :  by  wliich  sudden  and  illegal  discharge 
of  the  said  jury,  the  course  or  justice  was 
stopped  maliciously  and  designedly  ;  the  pre- 
sentments of  many  Papists,  and  other  ofienders, 
were  obstructed ;  and,  in  particuhur,  a-  bill  of 
indictment  against  Ja^es^  diike  of  Yoik,  for 
absenting^  himself  from  church,  vHiich  was  then 
before  them,  was  prevented  from  being  pro- 
ceeded upoi|, 

III.  Ijiat^  whereas  one  Henry  Carr  ha  J, 
for  some  time  before,  published  every  week  a 
certain  book,  intitled,  <<  The  Weekly  Pacquet  of 
Advice  from  Rome,  or,  the  History  of  Popery  ;" 
wherein  the  superstitions  and  cheats  of  the 
church  of  Rome;  were  from  time  to  time  ex-^ 
posed  ;  he  the  said  sir  William  Serof^^,  theft 
Chief  Justice  of  the  court  of  King's  Bendk, 
together  with  the  other  judges  ot  the  said 
court,  before  any  legal  -conviction  of  tlie  said 
Carr  of  any  crime,  did  in  the  same  Trinity  Term, 
in  a  most  Uleffai  and  arbitrary  manner,  make, 
and  cause  to  be  entered,  a  certain  rule  of  that 
court  against  the  printing  of  thesakl  book^  in 
hac  verba  ; 

^  Die  Mercorii  proxima  post  tres  8e»timft«> 

*  nas  Sanctae  Trinitatis,  Anuo  S3  Car.  II.  K^ia. 

*  Ordinatum   est   quod    l4ber  intitulat'  *  The 
* '  Weekly  Pacqiiet  of  Advice  from  Rome,  or, 
'  *  the  History  of  Popery,'  non  ulteriutf  impri- 
'  raiitur  vd  pubUcetur  per  aliquam  pefsonam 
'quamcunque.  Per  Cur'* 

And  did  cause  the  said  Carr,  axid  divers 
printers  and  other  persons  to  be  served  with'  tfafe 
same  ;  which  said  rule  and  other  proceeding 
were  most  apparently  contrary  to  all  justice,  m 
condemning  not  only  what  had  been  written 
without  hearing  the  parties,  bat  also  all  that 
might  for  the  future  oe  written  on  that  sub- 
ject ;  a  noAnifest  countenancing  of  popery  and 

•  Seetha  Case,  vd.  f,  p.  1111,  of  tfait  Co* 
lectioa. 
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coomiit  and  ddain  in  priiois  ia  mdi  mlsirftti 
OMiiner.  arooog'  othen,  Henry  Cut,  Ge^p» 
Broome,  Edvvd  Berry,  Bagatnin  H|Htw» 
Fnuicw  Smith,  sen.  Francis  StaMtb^un.  an^ 
Jane  Curtis,  dtinaos  of  London  :  Wnadi  |vo- 
ceedingB  of  the  aaid  sir  William  Scnfg^  asan 
high  breach  of  iBc  liberty  of  the  subject,  iW* 
tnictive  to  the  fundamental  laws  of  this  reiSi, 
contrary  lo  the  Petition  of  Riffht,  and  odiar 
statutes  ;  and  do  manifestly  tend  ta  the  intm^ 
dudn([^  of  arbitrary  power. 

VI.  That  he  tiie  said  sir  WUtiam  Soom, 
in  fiirther  oppression  of  his  ame^'s  |E^ 
iwople,  hath,  since  his  beiqg  OHMb  CSiicf  Joa* 
tioe  of  the  said  courtof  King's-bench.  in  an  aibi« 
trary  manner,  mnted  dirers  general  wamotg* 
for  ittaching  the  persons  and  aeizinglbe  goods 
of.  his  jn^cstv^s  suljeGts,  not  named  or  de»» 
cribed  parlicolarly  in  the  said  waranta :  Bj^ 
means  whereof,  many  of  his  m^ea^'s  ao^ 
jects  have  been  vexed,  their  houses  entci«din|% 
and  they  tbemselres  grievously  oppievadl^ 
contrary  to  law. 

VII.  T^liereas  there  hath  been  a  horrid  mi4 
damnable  plot  contiired  and  carried,  on  jby  the 
papists,  for  the  murdering  the  king,  the  soibrcr- 
sion  of  the  law«and  goTcmmem  of  this  kiiy* 
dom^  and  for  the  destruction  of  (he  proCeslant 
reliCTOD  in  the  same  ;  all  which  the  said  air 
Winiam  Hcrocgs  well  knew,  having  himself 
not  only  tried,  nut  given  iudgment  agaiiMit  ae!^ 
veral  oi*  the  offcndm  :  Nevertheless,  die  said 
si%Vrilliam  ficrofpgs  did,  at  divers  time*  and 
l^laces,  as  well  sitting  in  eomt,  aa  odierwiae, 
ofienly  defame  and  scandalire  scvifal  of  the 
witnesses,  who  had  proved  the  saidtreaaona 
sjEj^ainst  divers  of  the  oonspimtors*  and  had 
given  evidence  against  divpn  oditf  ponona, 
who  were  then  untaried,  and  did  cndenveui'  to 
disparage  their  evidence,  and  take  off  their 
credit ;  whereby,  as  much  as  in  him  lay,  he 
did   traitorously  and   wickedly  suppress  wad 

stifle  the  discovery  of  the  said  PopM  Pkt,  and 
encourage  the  conspirators  to  proceed  in  the 
same,  to  the  great  and  apparent  dai^;er  of  his 
mi^y's  sacred  hfe,  and  of  the  %reO  estaUash- 
ed  govenuneni,  and  religion  of  tbb  realm  oC 
England. 


diseovragement  of  prote«tants,  an  open  invnsipn 
upon  die  right  of  the  subject,  and  an  encroach- 
ing and  assuming  to  themselves  a  legislative 
noiwer  and  authonty. 

IV.  That  he  the  said  sir  WilKam  Scroggs, 
sinne  he  was  n^^e  Chief  Justiee  of  the  King^s 
Bench,  ha|h,  together  with  the  other  judges  of 
the  said  court,  most  notoriously  departedfium  all 
rulea  of  justice  and  equality,  in  the  imposition 
of  fines   upon   perBons  convicted  of  misde- 
meanors in  the  said  court ;  and  particularly  in 
the  Term  of  Easter  last  past,  did  openly  de« 
clare  in  the  said  court,  in  the  case  of  one  Jes* 
sop,    who  was  cqpvieted  of  publishing  iaise 
news,  and  was  then  lo  be  fined.  That  he  would 
liave  regard  to  persons  and  their  nrincijplps  in 
impotung  of  fines,  and  would  set  a  mie  or  600/. 
on  one  person   for  the   same   ofienoe  (or  the 
which  be  would  not  fine  another  100/.    And 
necording  to  his  said  umnst  and  arbitrary  de- 
claration, be  the  said  sir  William  Scrosngs,  to- 
cher with  the  said  other  jnstices,  M  then 
impose  a  fine  of  100/.  upon  the  aaid  Jessop  ; 
•ttnoi]^  the  said  Jessop  bad  before  that  time 
nroredone  Hewittobe  convicted  as  audiorof 
tb»  said  (Wise  news ;  and  afterwards,  in  the 
same  T^rm,  did  fine  the  said  Hewit  upon  his 
said  conviction,  only  five  marks  :  Nor  hath  the 
aaid  sir  W  ilBiam  Scroggs,  together  vrith  the  other 
judges  of  the  said  court,  hul  any  regard  to  the 
nature  of  the  ollences,  or  the  abitity  of  the  per- 
aans,  in  the  imposing  of  fines  ;  but  have  been 
manifestlynartial  and  tavoorable  to  piMpists,  and 
persons  allected  to,  and  promoting  the  popish 
jUlerest,  in  this  time  of  imminent  danger  from 
^lem  1  And  at  the  same  time  have  most  se- 
verely and  grievously  omiressed  his  m^esty's 
prolntant  subjects,  as  will  appear  upon  view  of 
the  several  records  of  fines  set  in  the  said  court 
By^*incb  arbitraiy,  imiust,  and   partial'  pro- 
eeedtngs,    many    of    nis    majesty's    liege- 
peofile  have  been   ruined,   and  popery  ooun- 
lananced  under  colour  of  justice ;    and   all 
the  mischief    and  excesses   of  the  oooK  of 
^r-Chamber,    by    act  of  pariiament   sop- 
nressed,  have  been  again,  in  dneet  opposition  of 
tpe  said  law,  introdueed. 

V.  That  he  the  said  sir  WOHam  Hcroggs, 
(br  the  further  accomplishing  of  his  said  trai- 
ftaraus  and  wtrked  purposes,  and  designing  to 
enlgect  the  persons,  as  well  as  the  estates  of 
his  muesty's  hege  people,  to  his  lawless  will 
and  pleasure,  hath  frequently  refnsod  to  ac- 
<lept  of  bail,  tb'ough  the  same  were  sufficient, 
aae  legally  tendered  to  him  by  many  persons 
accused  lielbre  him  only  of  such  crimes  for    liam  Scro^fgs,  on  the  contmiy,  by  his  frequent 


VIIL  Whereas  the  said  so*  WilTiam  Senna, 

e  eroui 
a  aober, 
>vegivea 


being  advanced  to  be  Chief  Justice 
Court  of  King's  Bench,  oiyfat,  by  a 
grave  and  virtuous  conversation,  lo  Bav<  _ 
agood example  lo  the  kind's  li^  people^ and 
to  demean  hunself  answeranle  to  the  digpi^of 
80  eminent  a  station ;  jret  he  the  said  sir  W3« 


which  by  law  bail  ought  to  have  been  taken, 
and  divers  of  the  said  persons  beinsf  only  ac- 
pused  of  offences  against  himself ;  d<*claring 
at  the  same  time,  that  he  refused  bail,  and 
oommitted  them  to  gacd  only  to  put  them  to 
pharges  ;  and-  using  such  turious  threats  as 
srere  to  the  terror  of  his  miyesty's  subjects* 
and  sudi  scandalous  expresstons  as  wero  a  dis- 
honour to  the  government,  and  to  the  digoity  of  *  See  this  Case  lefaied  to  by  Mr.  Dunning 
his  eflioe.    And,  partic^bhrly ,  that  he  the  said    in  his  Aigument  in  the  Case  of  Leaoh  v.  Money. 


«ir  William  Scroggs  did,    m  the  ^r  lOf0, 


and  notorious  excesses  )md  debaucheries,  and 
iun  profane  and  atbeistieal  discourses,  doth 
daily  affront  Almighty  God,  dishotiour  his  ma- 
jesty, give  connienance  and  enoomragcment  to 
all  manner  of  vice  aad  wickedness,  and  bri^g 
the  highest  scahdal  on  the  public  justice  of  the 
kingdom. 


and  others,  4.  o.  1765,  in  thisiCidlectaoe- 
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AD  vrbieh  words,  0|)ink>n9  anil  actions  pf  the 
" sir  WiUiam  Scioiraps,  were  by  him  spoken 
and  done,  traiteroiislyy  wickedly,  faWly,  and 
oiaiicioitsly,  to  alienate  thehfmrts  of  the  kins^'s 
subjects  from  his' majesty ,  and  to  net  a«  division 
between  btm  mod  them  $  and  to  subvert  thefun- 
damoital  laws,  and  the  estalilished  relijsfion  and 
government  of  this  kiTigdom,  and  to  introduce 
popery,  and  sn  arbitrary  and  tyrannical  govern- 
ment, caartnoy  to  fats  «wn  know)edge|  and  tke 
known  bwa  of  the  nealin  of  Eng'land.  And 
tfaerebv  lie  the  said  sit  Willmm  Scrog^  hath 
IkK  onij^  broken  his  own  oath,  but  also,  as  fkr 
as  in  him  lay,  hath  broken  the  king^s  oath  to 
his  people;  whei^eof  he  the  said  sir  WilHiam 
ScroMi,  representibg'  his  majesty  in  so  hiffh 
an.  cSnce  or  iustioe,  had  the  custod]^  ;  for 
whichthe  said  Commons  do  impeach  him  the 
•aid  80*  William  Scro^g^,  of  tiie  Hi&^h-Trea- 
fon  against  our  sovereign  lord  the  kmg,  aiid 
his  crown  and  dig^iity,  and  otiier  llie  high 
crimes  and  misdemeanors  aforesaid. 

And  the  said  Commons,  by  protestation  sav- 
ing to  themselvies  the  libetty  of  eidiybiting  at 
any  time  hereafter,  any  other  accusation  or  im- 
peachment against  the  said  sirWDliamScroegs 
•ad  idso  of  replying  to  the  answer  that  he  shall 
make  therennto,  and  of  offering  proofs  of  the 
premises  or  of  any  other  imneachments  or 
accosationa  thaf  shall  be  by  mem  exhibited 
again&it  him,  as  the  case  shall  (according  to  the 
ebiwse  of  parliament)  require ;  do  Uray  that 
the  sakl  sn-  William  Scroggs,  chief  justice  of 
the  court  of  King^s-bench,  may  be  put  to  an- 
fwer  bo  aH  and  every  the  premises,  and  may 
be  committed  to  safe  custody  ;  and  that  such 
proceedings,  examinations,  tiials  and  judg- 
ments may  be  upon  him  had  and  used,  as  is 
agreeable  to  law  and  justice,  and  the  course  of 
|»rtiaments.  * 

•  ft 

Upon  the  abov^  Articles  the  following  De- 
Wte  took  place. 

Sir  frttntU  Winningtcn,  It  is  said,  by  May- 
nard,  That  the  first  article  is  general.  AH  I 
can  say  ii^,  that  h  is  a  snbstantid  article,  «  To 
subvert  the  fundamental  laws  of  England,  and 
to  introduce  popery  and  arbitrary  gfovemment 
by  words,  actions,  and  opinions."  That  article 
was  a  great  crime,  when  that  learned  seneant 
was  concerned  in  the  intpeachmeht  of  lord 
StkfKird. 

8ir  Jvhn  Knight,  That  article  tliis  then  of 
great  importance.  Iniord  Clarendon^i  impeach- 
ment lord  Strafford^s  case  was  cited  ;  but  there 
they  procecxied  by  act  of  parliament,  and  ^ntliin 
two  or  three  days  passed  it,  witli  a  clause  of 

not  hieing  hereafter  drawn  into  example.    I 

•■  -  —       — —   '  '  ^— ^-^— ^— ^— — ^ 

*  *  I  appoint  John  Wright,  and  Hichard 
<-Chiswell,  to  print  these  Aiticles  of  impeach- 

*  ment,  with  the  Resolution'  of  the  House  of 

*  Cotnbions  relating  to  the  same,  upon  IVed  - 

*  nesday  the  5th  of  Jan.  1680.  mused  by  me 
« accoraing  to  die  order  of  Ae  House  of  Com- 
«  motis  ;  And  tfiat  no  other  penuupranme  to 
'print them.    Wt  Wiixiawif  Bfittkn:^ 


would  htivc  tlie  statute  1  VLiry  t«ad  which  de-' 
clareri  '<  That  nothing  shall  be  construed  trecK 
son  but  what  is  alre^y  so  by  35  £dw.  3.  No 
otherwise  der-larod,  bot  by  act  of  parliament.'' 
I  would  not,  in  behalf  of  the  sulyect,  make  new 
treasons. 

^Seijeant  MAynard.  What  R^ht  at^yv.  of 
?5  £dw.  3.  is  very  true,  bul  by  a  JustiQdioo  jt. 
must  go.  Tlie  que9tM>n  mov^  is,  <«  Whether 
any  punishment  of  any  offence  oto  he  by  tb^ 
nauie  of  treason  in  parliament  f"  No  man  ca^ 
deny  it.  But  enormona  ofieneea  may  he  koK*. 
peached  by  tlie  name  of  treaisony  nM#ithstatti« 
uig  the  statutes.  Tber^  was  a  traoaon  at  com- 
mon law  before  the  statute  of  So  £dw^  9,  and 
thejudges'took  upon,  them  to  delermine  traa* 
son.  But,  by  that  statute,  the  judgment  of 
treason,  in  doubtful  cases,  ia  expressly  ne^emd 
to  parliamena,  amon^ptotb^  tmnga.  '*  But  be- 
cause men  dannot  tl^mk  what  aort  of  .men  may 
be  judges,  they  shall  not  proceed  in  a  doubtful' 
case,  but  shall  acquaint  tbe  parlian^ent,  whidi 
is  not  to  have  an  act  made,  but  by  judgmeut  hi 
parlbhuBnt.to  declare  it  tnsason."  What  trea»>. 
•on  is,  no  man  can  define,  nor  desert^.  In  that 
statute  it  is  not;  but  treasons  are  enumerated ;" 
<*  only  those,  and  those  cases ;  if  any  other 
cases  come  beftre  them,  they  ahaU  not  proceed 
uuon  them,  but  shall  hoquaint  Uie  pailiamant: 
Iran  offence  be  committed,  the  parliamentahall 
judge  whether  it  deserves  die  punishoatent  <Mf 
t  treason,"  What  if^  as  in  our  case,  in  interval 
of  parliament,  there  ahould  be  a  eontrivanoe  t^ 
destroy  all  the  Lords  and  Commons ;  l»  thai 
eompmbleto  the  treason  of  coitungpa  shilling  f 
Afler  the  statute  25  £dw.  S.  many  acts  were 
madelVeasona  on  particular  aocasions,  aa  iol 
Hen.  6.  Hen.  8.  Bdw.  0,  1  Maij,  *«  Ndoct 
shall  be  judged  treason,  but  what  w  so  by  S& 
Edw.  d.  in  reference  to  the  courts  bdow.*'  If  aa 
act  of  parliament  doea  notname  the  kin^,  'itdM^ 
not  bind  him..  And  will  any  mau  think  thafr 
the  liords  will  let  their  throats  lie  ojicu  to  b^nt*; 
and  noi judge  auch  a  conspbacy  to  be'  trAsoaf* 
Whatever  ofienoe  deserves  the  punisfamiient  of  a' 
traitor,  the  parliament  may  impmdi,  fico*  and- 
the  Lords  judge  acoordingly.  .  Before  the  Ita- 
tute  35  Edw.  3.  alonl  did  raise  ei^^  huncbed 
men,  &c.  and  it  was  ju^j^  but  a  not.  Whenu 
the  offence  is  a  pubhc  destruction  to  thn  nation, 
as  all  offences  to  the  king,  as  coining,  &c.  tt  it 
treason  ;  but  in  a  riot,  the  intentioti  and  soop* 
is  on  partictdar"  peraims.,  and  was  not  judged 
treason  in  the  levying  eight  hundred  men,  ote^ 
To  destroy  the  indosura  of  particular  personal, 
is  not  treason ;  but  to  go  in  gteat  numbem  t^ 
destroy  all  inclosures  in  genml,  is  treason ;  fEbr 
it  differs  in  tbe  scope  and  intentioa  of  the  party. 
In  this  case  before  you,  here  is  a  design  and  , 
intention  to  destroy  the  nation,  and  our  reli* 
gion,  and  people  combine  to  form  companies 
and  raise  arms,  and  intend  to  destroy  th* 
Lords  and  Commons.  Think  you,  that  tfiit' 
cannot  be  judged  treason?  Now  comes  the  sta- 
tute, and  says  '*  If  such  an  ofTenoe,  as  men  caanol 
define,  shomd  happen,  thejndgea  are  to  acquaint 
tile  parlianciit  w)Mi  it."    And  >  an  act  of  par*- 
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liament  does  not  bind  the  parliament  unless  the 
parliament  be  named.  General  words  shalf 
never  take  away  the  right  of  the  nation,  in  the 
^dgment  ot'  Lords  and  Commons,  The  words 
about  Hen.  8.  and  the  taldng  his  wife  aga^j, 
Sec,  were  as  strange  a  thing  as  we  can  imagine. 
$mce  25  Edw.  S.  in  Rich.  9.'s  time,  some  that 
betrayed  a  castle  in  France,  by  judgment  of 
paHiament,  without  more  ado,  were  beheaded ; 
and  that  is  a  different  judgment  from  the  law 
in  qtae  of  treason.    What  the  act  35  Edw. 


3.  does  reserve  for  parliament,  shall  not  be  judg- 
ed in  any  inferior  court.  1  Mary — Not  to  define 
hot  enumerate  what  the  judg^  shall  jud^e.  In 
Rich.  9.'s  time  a  judgment  was  declared  in  par- 
liament against  Tresilian.  The  statute  does 
not  define  before-hand,  but  when  an  ofienee 
does  fall,  then  to  judffe  it.  Sometimes  the  par- 
liament have  judged  Dangin|^  and  drawing,  and 
not  quartering  nor  embowelling,  and  sometimes 
beheading  only.  In  treason,  the  forfeiture  is 
to  the  king ;  in  felony,  to  the  lord  of  the  manor. 
This  case  we  now  debate  is  no  case  enumera- 
ted in  25  Edw.  3.  But  take  that  power  ^away 
of  declaring  treason  in  parliament,  and  you 
fioay  hare  ul  vour  throats  cut  (He  spoke  fow, 
'  not  well  4o  be  neard.) 

Sir  John  Otwtty,  No  doubt  nor  question  but 
an  offence  shall  be  treason,  if  King,  Lords,  and 
Commons  declare  it  so,  since  that  statute  25 
Bdw.  S.  This  article  against  Scn^gs  is  very 
imcertain.  Has  he  broken  the  fundamental 
laws  of  the  nation  ?  Wherein  ?  It  is  a  hard 
thing  for  a  man  to  fall  under  the  di^leasure  of 
the  nouse  of  Commons.  No  subject  is  too  big 
ftt  them.  It  had  been  a  great  satisfaction  for 
SerO|^  to  hare  acknowl^lged  the  offence  here 
and  explained  himsdf ;  and  it  has  been  fre- 
quently done  here  by  som^  Lords ;  as  the  duke 
of  Buckingham,  and  lord  Arlington,  who  ex- 

Slained  thor  actions,  <Scc.  and  upon  satisfkction, 
le  House  haaforbometoimpeacn.  Mr.  Thomp- 
son of  Bristol  was  heard  at  the  committee  ;  so 
was  sir  John  Daris  of  Ireland.  Lord  chief 
justice  Keeling  wa&  heard  in  &e  House,  upon 
complaints  against  him,  and  the  matter  went  no 
fstiher.  I  woidd  hare  Scroggs  sent  for,  to 
know  what  answer  he  can  maJce  for  himself. 
LethimliflLvethe  same  justice  others  hare  had. 
Sir  Thomoi  Lee.  I  am  .one  of  those  who 
think  that  by  that  statute  the  parliament  is  not 
«o  bound  up,  that,  when  sudi  enormous  of- 
lences  are  committed,  by  judgment  of  parlia- 
ment &ey  may  be  made  treason,  and  no  doubt 
of  it  for  the  safe^  of  the  goremment.  But 
ttow  as  to  tibis  particular  person,  in  what  degree 
wiO  the  Commons  make  their  complaint  to 
•xpect  judgment  from  the  Lords  ?  •  As  the  Ar- 
ikies  are  framed,  yoa  must  change  your  title  ; 
but  whether  it  is  prudence  to  dnss  your  arti  • 
ilixm  in  these  terms,  is  the  question.  It  was  an 
odd  sort  of  practice  of  the  judges  in  the  case 
of  sir  Samuel  Bamardiston,  &c.  to  construe 
«c  maliciously,  &c.*'  but  pepper  and  rinegar- 
danoe.  They  told  the  jury,  «<  Fmd  yon  but  the 
fhct,  and  we  shall  laj  the  crime  in  law."  I 
fifioi  hare  taken  this  for  a  gveal  ndachief  in 


the  city  juries,  whera  great  fines  hare  hcea 
imposed.    There  can  be  no  higher  crimes  than 
Scro^  is  accused  of;    but  as  to  the  word 
'<  traiterous,"  that  he  did  traiteroushr  disduoge 
the  grand  jur^,  &c.    StiU  I  take  befoi«  me 
what  the  proof  will  be;  fbrthe  Court  will  judg« 
according  to  that,  and  not  your  title  of  iSe 
impeachment    It  may  be,  the  jo^ra  did  this 
to  aggrandize  themsehres.     I  would  consider, 
whether  to  sav  *'  an  unirersal  subreraion  of 
the  faiws,"  to  tbat  one  particular  action  of  dis- 
charging the  jury.     If  you  expect  no  bigger 
judgment  from  the  Lords  than  the  m^e- 
meanor,  consider  of  it.    The  rest  of  the  judges 
ace  equally  guilty  in  this  matter ;  it  was  them^ 
tentionof^all  the  four  judges.    Call  it  by  a 
lower  name  of  offence  ;    you  cannot  hare  m 
higfher  judgment  from  the  Lords  than  you  com- 
plain of.    If  the  parliament  happen  to  riae  be- 
fore the  matter  be  judged,  the  impeachment 
remains  upon  record,  and  ma  v  be  proceeded 
in,   the  next  parliament.     I  hare  stated  the 
matter,  in  erery  part,  pUinly,  not  in  ftrour  of 
Scroggs  ;  that,  if  any  thing  sbouM  fidl  out, 
you  may  not  be  unprepared.    Another  thing 
may  fafi  out;  if  the  charge  be  treason  t£ 
bishops  are  not  to  be  judges  of  it,  and  so  yoa 
may  hare  the  better  effect  of  it.     In  the  body 
of  the  articles  is  the  very  evidence,  and  it  m^ 
be  of  great  inoonrenience  to  show  the    Lords 
the  nature  of  the  criom  from  the  evidence 
itself.    If  the  Lords  happen  to  say.  This  is 
but  a  single  act ;  they  may  make  a  question 
whether  to  commit  him  for  treason  ?  And  whe- 
ther the  Lords  be  free  to  make  tiiis  a  deda- 
ratory  treason?  Let  us  take  care,  not  to  put  the 
Lords  too  ofVen  to  renew  their  orders,  as  m  k»d 
Danby'scase.    If  you  intend  to  print  this,  I 
suppose  you  intend  it  not  a  censure  by  act  of 
paruament.    If  the  charge  must  be  as  you  lay 
It,  all  acts,  for  the  future,  of  the  judges,  wiU 
be  the  same  in  what  may  foQow  hereafler.     I 
would  be  better  informed  by  learned  men,  if 
this  should  foil  out,  to  consiiter  what  difficulties 
yon  will  be  upon.    In  Lord  Straffbrd^s  case, 
because  such  judgments  sliould  not  for  the 
future  be  given  by  the  judges,  therefore  the 
Commons  prooeeded  by  bill  of  attabder,  and 
not  by  judgment. 

Sir  trnueU  WinningUm,  To  the  first  point, 
«  Whether  the  declaratory  power  of  tieason  be 
in  the  parliament  f"  Although  doubted  the 
other  day  by  Jones,  yet  if  you  consider  the  ar- 
guments in  k>rd  I>anby 's  case,  the  House  wa» 
delivered  of  that  diifictdty.  Ta^ngthat  point 
for  granted,  if  this  article  be  true,  now  we  ai« 
come  to  a  mature  debate,  read  the  artidn  one 
by  one.  As  to  the  fairness  of  the  thing,  whea 
enormous  crimes  are  committed,  it  is  our  duty 
to  take /are  to  question  them. 

Sir  Thomas  Meret.  When  I  heard  ^s  ar* 
tide  read,  I  did  think  it  was  an  article  hr 
itself ;  and  now  I  perceive  that  the  other  arti- 
cles must  explain  this.  But  >f  the  treaaons  be 
in  the  followmg  articles,'  I  would  see  them.  It 
is  not  for  the  interest  of  the  Commons  to  muI-> 
tiply  treafons ;  but  i^tiU  to  conodar  vliethcr 
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this  be  trcaicm  at  oominim  la\?  ;  for  wiwn  we 
liafe  declared  ittreawo,  the  judges  at  West- 
Qiinster- Hall  must  judge  so.  Id  tfaecase  of 
lord  Clareadon's  iinpeacbm(ait  the  Lords  did 
object,  **  That  our  charge  was  gener^  trea- 
son >*'  therefore  1  desire  to  express  particular 
matter  in  this  charge.  Pray  be  wary  in  that 
poiut  of  too  many  declaratory  treasons. 

Mv.  Finch.   \VhaX  1  shall  say  in  tjiis  ease 
SDsiD  be  in  discharc^  of  my  duty  to  my  coun- 
try, and  I  shoula  be  sorry  auy  man  should 
thmk  me  an  advocate  for  Scroggs,  for  I  think 
him  not  fit  for  his  place,  nor  ever  was,  and  I 
think  much  less  now.    This  crime  he  stands 
accused  of,  in  its  own  natun^,  is  not  capital, 
yet  when  he  committed  it,  he  knew  it  to  bie  a 
fault,  but  not  capital ;  so  that  I  wuuld  not  have 
blood,  for  acrime«x;iosl^ifC/(i.    This  beii^ 
said  by  wav  of  preiimiuary»  I  shall  say  some- 
thing to  the  declaratory  power  in  the  parlia- 
ment.    Suppose  you  had  sncli  a  power,  yet  no 
crime  can  be  declared  treason,  but  by  King, 
I^rds,  and  Gomnums  ;  you  go  on  a  little  too 
fast,  first  to  declare  it  before  you  impeach  him. 
But  what  I  shall  chie^y  insist  upon  is,  the  de- 
claratoiy  power  in  parliament  itself.    What  is 
said  by  Maynord  is  a  doctrine  so  mischicTous, 
thattliis  age,  or  the  next,  may  rue  it.     When 
you  hayc  ooce*declared  the  lact  treason,  tlie 
^dges  may  judge  tliat  fact,  as  treason  for  the 
future,  unless  it  be  with  a  »  Ne  trahatur  in  ex- 
•  emnlum.'    Put  the  case  of  a  forcible  entry,  a 
much'^^preater  crime  than  a  robbery  on  the 
highway  ;  for  that  puts  a  man  in  fi^ht,  and 
takes  away  his  land  as  well  as  his  money.  Be- 
fore the  statute  2o  Kdw.  3.  there  were  great 
Actions  in  the  kingdom,  and  tliere  usually  fol- 
knved  revenge ;  and  as  the  parliament  became 
more  on  one  side  than  the  otlier,  they  were 
made  instrumeuLs  of  their  rage  ;  it  may  be, 
such  times  may  come  again  ;   and  then  the 
judges  must  punish  u]Kin  the  like  occasbn. 
Men  cannot  suppose  parliaments  in  being,  nor 
ffood  judges,  and  what  a  miserable  case  will  it 
Be,  when  upon  swh  judgments  no  remedy  can 
be  had  !  By  tlie  tiUt>4tc  *25  Edw.  ?.  in  high- 
treason  the  tbrllHturf^is  to  the  king,  as  well  of 
lands  held  of  other  Lords,  as  of  the  kinj.  Ano- 
ther sort;  m  petty  tireasuns  the  forfeiture  of 
those  crimes  is  to  tlie  lord  of  the  fee.     And 
becaa84i  there  may  be  many  such  like  treasons, 
thoprooeadings  shall  be  stepped,  till  the  par- 
liament declare  whether  the  Clime  be  treason 
or  felony.    The  intent  of  that  act  was,  thattba 
meajt  Lords  should  not  lose  their  rights  and  for- 
i^ure,  and  should  be  given  to  the  king,  and 
proceedings  should  be  stopped  till  the  trea^wa 
ivas   declared.     1  would    have   a   precedent 
showed  me,  when  ever  auy  offence  was  de- 
clared treason  in  |)arUament,  that  was  not  fe- 
lony before ;  whether  ever  they  did?declare  or 
enact   a  man  out  of  his  lifei*.  By  bill  you 
have  mature  deliberation ;  the  Lords  and  the 
kii^  consider  of  it ;    but  here  by.  a  4|ecla- 
ration  of  treason,  you  read  it  but  ojofo^wmd  in  a 
hasty  proceeding  declare  a  man  a  traitor,  which 
is  worse  than  enacting  a  man  out  of  his  life.    1 
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do  think  this  man  (Scroggs)  is  not  fit  for  his 
place,'  and  has  done  crimes  fit  for  great  punijih^ 
wg.  Consider  that  all  the  ill  precedents  h^ve 
been  the  result  of  mens  prejudices  in  odious 
cases.  When  ^e  sufier  ourselves  to  be  trans- 
ported, we  may  proceed  well  in  this  case,  but 
ill  for  oui^Ives  and  our  posterity'. 

The  Speaker  read  the  Declaratory  Clause  ia 
25  Edw.  3. 

Sir  FrancU  Winningion.  The  gentleman  who 
spoke  last,  calls  me  up.    I  did  think  that  point 
m  declaratory  treason  inherent  in  pariiaaient. 
What  1  say  shall  not  relate  to  the  person  of 
Scruggs,  but  1  shall  go  u|M>n  the  Varrautable 
steps  of  our  ancestors,  in  what  they  lia\  e  done 
to  lay  tlie  foundation  of  right,     liis  ailment 
(to  my  understanding)  though  the  power  of  de- 
claratory ti'eason,  &c.  be  agreed  by  the  House, 
yet  his  argument  does  go  tlirectly  against  de« 
claratory  treason.    To  be  better  uuderstood, 
I  shall  state  tlie  law  how  it  stands  upon  that 
statute  ^6  Edw.  3.  and  the  precedents.  By  th^ 
statute  there  is  no  necessity  that  the  oficnce, 
before  you  declare  it  treason,  shoidd  be  felony 
before,  i  Hen.  4.  chap.  QO.  lEdw.  6.  chap.  3. 
1  Mary,  chap.  1.  By  reason  of  the  disorders  of 
the  kiagdom  in  the  barons  wars,  the  parlia- 
ment did   reduce  all  tix^asons  to  th^  statute 
Qo  Edw.  3.    I  obsenc  that,  since  that  time, 
tiierc  should  be  no  other  treasons  but  what 
should  be  adjudged  and  agreed  in  nailiament  i 
by  which  I  do  plainly  ot^erve,  that,  to  that 
time,  there  were  other  treasons  than  in  that  sta- 
tute are  enumerated ;  and  that  statute  takes 
them  not  away,  but  forbids  the  judges  to  med- 
dle with  them  in  judgment.    As  this  case  is, 
by  search  of  precedents,  there  was  never,  or 
very  rarely,  auy  judgment  in  parliament  which 
the  judges  in  Westmim^ter-Hall  or  commis*' 
sioners  of  Oyer  and  Terminer,  could  try  be- 
low ;  all  wfiH  upon  declaratory  treason.    But 
says  Finch,  *'  By  25  Edw.  3.  tlie  parUamen^ 
did  not  declare  a  treason,  unless  it  was  felony 
at  common-law."    But  to  deflower  the  rjueen, 
and  several  other  instances,  as  the  bringing; 
six-pence  false  money  into  England,  was  de<« 
clared  treason  by  that  statute,  and  was  not  fe* 
lony  before!  In  the  case  of  Uichard  Weston, 
who  delivered  a  castle  at  Berwick,  and  Com- 
mines  at  Aries,  both  werejudged  treason.  Par- 
liam.  Roll.  Numb.  5. 1  would  know  whether  that 
was  felony  at  common-law  ?  It  vi  as  only  breach 
of  trust  against  the  jBovemment.    The   of« 
fence  of  T^resiHan  and  Belknap  was  no  felony 
beibi-e.    But  as  Maynard  said,  "  That  what  la 
committed  to  the  desatructiun  of  the  government 
deserves  as  much  punishment  as  those  treasons 
in  the  statute  ;'*  but  to  subvert  the  government* 
that  is  a  parUament  treason.    But  1 1  Rich.  2, 
there  was  a  distinction  of  treasons,  which  were 
not  by  that  statute.  For  that  question  put  to  th^ 
judges  (Tresilian  and  Belknap)  belonged  to  (he 
parliament,  and  not  to  thein ,  to  decide.  Add  they 
are  not  made  but  declared  treasons  at  common* 
law  ivhich  were  not  felonies  before.    The  main 
objectioo  iff  agreed  as  to  the  declaratory  power  of 
treason  in  j^aiiian^nt.  But  it  is  uiged  by  Finchi 
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^  If  70a  MM  a^  edl  this  trcMon,  the  joSgw 
wffl  cftll  it  trCBBOB ;  and  wHl  3'ou  ^trr  thea 
IbatpowerP"  But  the  ileebntory  power  is  to 
hKai^iied  fer  every  epcciai  case ;  anri  if  so,  it  is 
Bst  ao  anifiimeiil  to  support  rteciaratory  power 
Id  the  jodf(eSy  but  to  prov«>iit  it.     In  the  case  of 
SmpsoB and  DiNliev,  the  jadgrs  could notnro* 
Md  opon  those  fndictroecits  1  Hen.  8.    They 
oune  to  parliameot,  and  llie  history  says,  they 
were  attainted  io  parhameot ;  lord  HerfM>rt,  in 
lus  historv,  says  *^  For  adhennc'tn  the  king's 
swemicn.      But  the  journal  of  the  Lords  hap- 
pened to  be  inspecied  in  kin^  James's  time, 
when  the  Lords  intended  to  give  a  judgnient, 
hat  they  found  it  only  misdemeanor — Ihe  at- 
lomey-geDeral  brought  in  the  indictment  of 
SmpeoD  and  Dudley,  and  the  liords  took  no- 
tioe  of  it,  and  caUcd  it  '*  FrcN^ioru*/'  though 
it  was  but  a  bare  eniTOochmoat.    In  tlie  fvty 
articles  agamst  sir  John  Finch,  and  the  articles 
•gainst  justice  Berkeley,  tliey  were  indicted  of 
treason,  in  tiie  general  lutieltfs,  as  in  thiii  case ; 
tiftey  reitised  a  uiwyer  to  plead  before  them  in 
the  ease  of  tthip-money ,  and  they  refused  a  jury 
to  enqnire  into  the  misdemeanor  of  the  spiritual 
courts ;  and  all  the  articles  said,  **  ProdUortl  :*' 
For  here  is  a  thing  we  must  consider:  The 
ChanceJUnr  is  keeper  of  the  king's  conscience, 
and  the  judges  qt  the  king's  oaib,  to  do  eoual 
justtoe,  *'  secundum  legem  teme,*'  and  when 
they  tmpoiie  arbitrary  poweh,  it  is  not  as  in  the 
case  of  trespass  or  felony,  but  that  is  to  subvert 
the  govermnent.    The  case  of  justice  Thorpe, 
S3  Edw.  1 .  *  Sacramentum  Domini  Re^  et 

*  siiuro  malido^^,  iah6,  et  rebellHbr  lalsifica- 

*  cavil'  Ho  we  must  judge  thincs  according  to 
reason.  Tbis  man  was  supposed  to  be  learof^ 
and  virtuous.  He  has  the  keeping  of  the 
king's  oath,  and  he  lus  betrayed  it;  Thorpe 
did  so,  and  was  hanged.  I  am  not  now  to 
make  a  declamation  against  Scroggs,  but  for 
ny  country.  In  ihe  Mirror  of  Justice,  Fo. 
135.  three  of  a  jury  acquitled  a  man,  and  nine 
found  him  giiiltv ;  a  judge  put  out  three,  and 

tot  in  three  wfio  found  it ;  and  the  man  vraa 
anged,  and  the  judge  was  hanged  fur  it.  If 
not  checked  in  the  career,  a  man  will 
tell  us  when  wc  shall  hare  jiu»Uce,  and  when 
we  shall  have  none ;  and  he  certainly  de- 
serves the  ceiwnre  of  treaiwn.  "  Groat  offi- 
cers have  much  to  Irso,  and  it  is  an  awe  uiion 
them,"  Finch  said ;  but  1  am  more  afraid  of 
an  aihitrar^' judge,  than  of  the  Ijords  and  five 
Kandred  Commons  judgment.  A  man  will  be 
ct'iitent  to  be  baugeJ  when  the  paHiament  sa\'s 
he  Is  naught,  fflie  House  kughed.)  He 
would  be  ashamed  to  live ;  he  woohl  have  little 
•omfort  to  live,  especially  in  his  own  country 
where  the  parliament  shall  think  him  a  traitor. 
In  Husband's  CoUecrtions  of  the  Transactions  of 
tOill,  6cc.  tlie  attoniey-genentl  exhibits  articles 
of  treiison  again&t  the  five  members,  for  doing 
their  duty  in  parliament,  viz.  ^^  That  they  hsd 
Endeavoured  to  alienate  the  affections  of  the 
^ople  against  ttie  king."  It  is  not  said,  '*  To 
alienate  the  affections  of  the  kit^  from  the 
people,   when  they  cannot  have  justice^' — 


lliose  who  were  for  ship-money,  werefivAatt 
tobe  treason,  ••  To  alienate  the  atfcctiMw  of  the 
people,  ^c.*'  **  8uhvcrting  the  fuudMacutai 
laws'*  was  aagencnl  an  artiHothen,  as  this 
is  now.  Now  the  question  is,  if  any  tbmg  he 
unanswered — But  it  may  be  seid,  ^'  But  wiH 
you  let  the  judges  declare  it  treaaoa  in  tlicir 
judgments,  when  the  parliament  hesdecbred 
it  treason  ?"  Certainly  there  is  no  danger  at  aO 
in  that.  In  h>rd  HtralbnFs  case,  by  the  '  Ne 
*  trahatur  in  exeniplom,' people  thought  it  was 
neverto  be  done  again— The  judges  may  take 
the  in<lictment  in  a  doabtfut* treason,  hut  must 
bririg  it  to  the  parliament.  A]|  the  mischief  is 
a  bill  of  attainder,  and  a  •  Ne  trahatur,  dec.' 
If  great  offences  as  thete  escape  without  snch 
jud^rment,  how  shall  we  eoiue  at  other  great 
men  that  shall  ofiend,  ^c?  Ifthiseoraies  to 
the  Lords,  in  their  court,  to  jndge,  they  wiH 
give  a  judgment  suitable  to  the  fact ;  our  call- 
uig  it  treason  will  not  nMdw  it  so— An  English* 
man  ought  to  be  content  with  that  judgment— 
But  the  «p]estion  is,  Whettier  the  fjords  will 
commit  Hcrogci  upon  tliis  impeachment?  I 
had  rather  such  a  man  was  ried  up,  than  let 
hnwe*  The  commitment  of  loQi  Denhy  was  by 
solemn  entry  in  the  Lords*  Journal ;  and  why 
ahonld  we  suppose  a  difference  with  the  Lonti 
about  his  oommilment  ?  when  a  rule  is  settled 
in  their  joumal«  when  the  Lords  shafl%  upon 
examining  all  due  ciroumstanoes,  find  the 
charge  not  to  be  treason,  vre  must  be  content. 
The  judges,  by  thus  diseher^ng  juries,  take 
upon  th^  a  legislative  authority,  and  power  to 
muzzle  men,  imd  sew  up  their  mouths  acainst 
the  laws ;  and  shall  not  the  parUament  deal  with 
them  r  The  juries  were  discharged  before  they 
made  tlieir  presentmcuOi.  HImII  they  tell  us 
we  shall  have  no  law  ?  1  would  kuow,  whether 
all  the  former  offences  men  have  been  judged 
upon  in  parliament  do  come  up  to  this  ?  Hav- 
ing said  this  of  the  power  in  parliament  of  de- 
claratory treason,  the  point  is  well  settled,  not 
to  be  shaken.  Less  crimes  than  these  were 
formerly  called  treason.  Let  us  not  shrink  nor 
be  afraid  in  this  ;  we  have  precedents  on  our 
sides.  I  ha>e  no  prejudice  against  the  gende* 
man,  but  pray  let  the  articles  pass. 

Serjeant  Jiiaynard,  What  you  hare  been 
told  by  a  gentleman  of  1 1  Rich.  2,  is  very  par- 
ticular, ami  \  ery  observable,  **  The  Commons 
pray,  thut  tliose  who  surrendered  the  castles, 
•Sec.  may  be  put  to  answer  to  the  articles  there- 
upon." Richard  Weston  delivered  the  castle 
at  Berwick  to  the  king's  enemies,  when  he  had 
victual  enougli  and  munition  to  have  held  it 
out.  He  had  judj^ment  in  parliament,  to  be 
hanged  and  drawn  for  delivering  that  casde,  but 
emlwwelling  was  no  part  of  the  sentence.  Com* 
mines,  fur  <!eUvering  the  castle  at  Aries ;  with- 
out leave  of  the  king,  he  went  away  from  keep- 
ing the  castle:  Ogle  defended  the  place — He 
was  judged  to  deatS  because  he  left  the  cas^ 
One  waa  beheaded,  the  other  was  drawn  and 
hanged,  and  yet  the  diarge  is  not  ^  Prsdito- 
rUj^  but  by  bb  defouk  they  Wit  the  caedes, 
and  were  to  answer  it  in  peruament }  and  they 
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WtnjNuiithfld  as  by  award  of  the  seignors  and 
iMkiaiia,  and  bad  judgmeot  of  treason ;  so  that 
Imk  k  jodraont  of  treason  in  one  case  of  fe- 
ionj.  In  ttie  other,  25  £dw.  3,  we  had  much 
6w  the  civil  law  cif  *  Crunen  kesae  majestatis, 
*  et  cnmen  perduelUonis ;'  the  one  was  an  or- 
^imiy  judgment,  the  other  *  in  c&mpo  martio,' 
to  be  judged  by  senate.  So  that  when  a  parti- 
cular Gi^  comes  faeibre  the  parliament,  tnen  it 
is  fit  to  be  Judged.  But  in  our  time,  when  men 
come  to  destroy  refigion  and  the  whole  law !— . 
I  only  apaak  this  nqw,  -that  we  may  not  be  de- 
prived of  this  jutonent  imon  a  greater  occasion. 

Mr.  FtncA.  T  would  know,  whether  the  de- 
livery of  a  castle  was  not  felony  before  that 
iudgment  against  Weston,  &c.  P  It  must  have 
been  tried  by  the  lord  constable,  or  lord  mar- 
flipkl,  or  in.  paiiiament.  I  would  know,  whether 
the  hords  can  alter  ^le  judgment  of  hifi;h  trea- 
fon  into  anodier  punishment  ?  As  for  Uich.  9, 
t  would  not  have  preoedents  urged  of  that  un- 
quiet time.  If  the  ofience  was  treason  before 
fit  common  law,  it  is  not  necessary  to  be  lelunv 
^fore,  The  .Indictment  of  Empson  and  Dad- 
ley  was  not  **  Proditori^,"  but  by  an  additional 
Wticle  in  pariiament  it  was,  "  For  the  adhering 
io  the  bjpg*s  enemies,"  and  that  was  treason, 
litrd  Keeper  Finch's'  crimes  were  not  greater 
Ifaam  lord  Igitraflbrd's,  and  yet  an  act  of  parjia- 
meiit  was  made  for  that :  I  think  it  a  hard  case 
to  enaet  a  man  out  of  his  life.  If  eTery  erro- 
|ie<ms  judgment  given  by  a  chancellor  shoul|] 
make  a  capital  qfience,  and  every  erroneous 
rule  in  the  other  courts  of  Westminster  (that 
never  was,  nor  ever  ou^ht  to  be  high  treason,) 
A^  sit  th^re  at  the  penl  of  their  ipiorance. 

j^r*  FmcU.  It  is  resolved,  on  all  hands,  that 
the  decbiratory  power  of  treason  remains  in  par- 
liament ;  but  It  is  objected,  '*  That  it  was  never 
iedntd  treason  but  what  was  felony  at  com- 
mdn  law.'^  .The  word  '*  felony"  there  imports 
fio'BM>re  than  a  great  and  enormous  cringe.  In 
*>  judgment  of  maim,  it  is  expressed  fetonki 
mayemmt,  A  great  and  enormous  crime  is 
felony.  But  I  shall  speak  to  what  Finch  ob- 
iected,  **  Tljat  it  must  be  felony  before  it  can 
he  judgod  treason  in  parliament."  The  case  of 
Thorpe's  indictment  was  upon  the  statute  Q5 
Edw.  3,  I  shall  not  much  rdy  upon  that,  nor 
p^dn  ihii  precedent  of  Weston  and  €k>mmines. 
X  take  it,  to  deliver  up  the  king's  castles  or  for-  * 
^te^ses,  whilst  they  are  tenable,  is  aiding  and 
adhering  to  the  king's  enemies.  In  that  of  1 1 
Rich.  2,  four  or  five  judges  were  impeached 
for  signing  an  extrajudicial  opinion  against  the 
naihament.  No  man  could  say  tliat  was  fe- 
(my.*  Ab  for  the  d^ection  against  **  the  un- 
quiet times  of  Rich.  2,  and  precedents  not  to  be 
taken,  &c."  we  must  take  precedents  where  we 
ean  have  them,  and  I  take  iheax  always  to  be 
fnoforlunale  times  when  there  is  occasion  of 
f  nch  precedents.  I  take  all  those  precedents 
of  11  Bach.  9,  to  be  legal  preoedents,  and  Kot 
to  be  excepted  against.  In  17  or  18  Rich.  2, 
air  Thomas  Talbot  conspired  against  the  life  of 
Ilia  king's  two  Undes,  and  that  was  not  felony, 
And  yet  JB  that  pfoiiaQifipt  it  w«»  iMJIin^;^  ^>^«^ 
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son,  and  npt  felony.     Sir  Thomas  HacLiy,  a 
pri^  proffered  to  the  Commons  a  restraint  of 
the  excess  of  the  kind's  house  ;   the  king  took 
it  as  derogatory,  &c.  judged — The  case  of  tha 
earl  of  Northumberland,  5  Hen.  4.    '  He  had 
given  hveries,  and  had  great  retainers  in  tha 
north  ;  the  parliament  judged  it  only  trespass, 
and  not  treason ;   it  came  to  a  dispute  whether 
it  was  treason  or  felony,  and  it  was  judged  tres- 
pass.   The  several  judgments  against  Empaoii 
and  Dudley,  &c.  The  oppressive  proceedings  of 
the  Court  of  Wards— and  the  word  "  Prodi- 
tori^"  is  so:  and  the  Lords  did  judge  it.     But' 
if  we  may  believe  lord  Herbert,  in  his  History 
of  Henry  8,  the  charge  of  £mpsbn  and  Dudley 
was  broufi^ht  into  parUament  by  bill  against 
them,  and  it  vras  rejected,  as  not  being  well 
formed,  but  when  mended  it  never  passed.  Th^ 
bill  is  extant  of  tlieir  restoration  in  olodd,  and  it 
makes  no  mention  of  thdr  being  judgeil  in  par* 
Bament,  but  they  were  attainted  by  course  of 
common-law,  at  Guild-hall  in  London,  and  at 
Northampton,  Dudley.      As  to  the  business 
now  before  you,  I  never  heard  but  that  the  sub- 
verting the  fundamental  laws  was  **  ProditoriV 
in  an  impeachment.   This  is  spoken  of  Scrogga 
as  a  small  offence,  and  a  single  act,  and  thei*e- 
fore  a  hard  case ;   bu,t  we  are  beholden  io  th« 
shortness  of  his  rei^  in  the  King's- Benoh,  {oj 
no  more.     The  oflence  of  Tresman  was  but  a 
single  act,  and  ship-mone^  but  a  single  act, 
and  riots,  as  Maynaiti  said.     But  to  destroy 
the  whole  government.    The  discharge  of  Hio 

f rand  jury,  as  it'^uth  intention  to  save  all  tha 
'apists  from  coniiction,  is  not  this,  forjudges 
to  make  laws,  as  in  the  case  of  forbiddmg 
printing,  &c.  P  Aivd  a  general  warrant  to  seizo 
persons  and  goods  by  messengers,  is  not  this  a 
subversion  oi  the  government  ?  I  beUeve  it 
was  done  with  that  mtent.  If  Scroggs  lie  not 
a  good  la^vyer,  he  ou^ht  to  be,  and  must  an- 
swer for  his  fiuilt  of  ignorance  of  the  law,  as 
well  as  the  rest  of  his  charge*  You  cannot 
in  this  go  less  than  the  word  <*  traiterous  ;^* 
eke  it  is  casting  dirt  upon  former  impeach^ 
ments. 

Mr.  Fincli.  I  am  no  advocate  for  Scrogg^ 
much  less  for  his  crimes.  I  only  said  ^fWe 
ought  to  be  cautious  how  we  construe  treasoa 
in  parhament. ' '  If  every  illegal  act  be  treason, 
we  are  in  an  ill  case.  As  for  the  case  cited  of 
earl  of  Northumberland,  it  was  plain  treason, 
and  the  Lords  interposed  for  mercy  to  tha 
King.  As  for  H^ksy's  case,  it  was  repealed  $ 
and  for  Talbot's  case,  that  was  declared  treason 
by  the  Lords  alone,  if  you  wilt  allow  that  for 
a  precedent.. 

Mr.  Paul  Foleif,  Sir,  we  are  not  gomg  about 
to  deelare  any  thing  treason,  but  to  offer  our 
articles,  and  leave  it  to  the  Lords ;  therefore  most 
of  these  arguments  would  be  more  proper  there : 
for  we  only  impeach,  they  are  to  be  the  judgsft 
whether  tne  maitier  be  treason  or  no.  It  is 
true,  we  ought  to  be  cautious  what  we  do  in  it. 
becainse  it  is  not  proper  that  this  House  should 
impeach  a  man  for  treason,  without  having 
good  ground  for  it.    But   i«  not  tha  ordifr 
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■l)^t  printing  a  kmd  of  an  ftct  of  state  to  sore 
instead  of  a  law  ?  Is  not  the  use  of  grand -juries 
a?ery  essential  part  of  this  government?  And 
IB  not  the  dismissing  of  them,  as  this  judge 
did,  a  way  to  render  them  useless  ?  Are  not  his 
warrants  to  seize  books  and  papers  arbitrary  ? 
ftnd  doth  not  all  tend  to  the  subversion,  of  the 
gOTemment  ?  and  what  l>etter  groupds  should 
we  have  for  our  proceedings  ?  I  think  the  ar- 
iicles  are  well  drawn,  and  ought  to  be  engrossed 
as  they  are. 

Sir  Richard  Temple.  Sir,  I  cannot  admit  that 
parliaments,  by  impeachments  before  the  liOrds 
can  make  any  thmg  treason,  but  only  such 
natters  as  were  treason  by  common  law,  before 
Ae  Statute  of  Edward  the  third.  And  I  think 
wc  ought  to  be  so  cautious  of  our  posterities,  as 
pot  to  press  for  such  precedents,  lest  you  put 
into  the  hands  of  the  Lords  a  power,  for  which 
we  may  have  cause  to  repent  hereafter,  but 
lieyerget  back  again:  for  the  Lords  donotuse 
to  part  with  those  powers  they  once  get.  There 
mjurecedents  by  which  it  appears,  that  the 
Lord^  have  attempted  to  make  declarative  trea- 
•ons  alone,  without  any  impeachment  from  the 
Commons.  Have  a  care  how  you  give  them 
oicouragement  to  proceed  therem ;  better  keep  to 
Ae  other  way  ofoiaking  no  declarative  treasons 
.Kit  By  bill. 

The  Articles  were  read,  and  question  put  2 
Itoolved,  "That   the    said    sir    WiUiam 
wanoggs  be  impeached  uporf  the  said  Articles ; 
•nd  that  the  said  Articles  be  ingrossed,  and  car- 
nedup  to  the  Lords  by  my  lord  Cavendish.'* 

Ordered,  "  That  the  committee  appobted  to 
enmine  the  pix>ceedings  of  the  judges  in  West- 
minster-hall, and  to  prepare  impeachments 
Jjfamstsir  Francis  North,  Chi^f-Justice  of  the 
Common-Pleas ;  sir  Thomas  Jones,  one  of  the 
justices  of  the  court  of  King's-Bench  ;  and  sir 
Richard  Weston,  one  of  the  barons  of  the  court 
«f  Exchequer,  do  bring  in  such  impeachments 
witli  all  coov^ent  sp^." 

House  or  Loans,  January  7, 1681 . 

A  measafle  was  biiHight  from  the  House  of 
Commons,  by  the  lord  Cavendish  and  others: 
who  brought  up  Articles  of  Impeachment, 
M;aih!ftsir  Winiara  Scroggs,  kt  Chief- Justice  of 
the  court  of  King's  Bench,  for  High -Treason 
tod  <rther  high  crimes  and  misdemeanors. 
Which  said  Articles  were  commanded  to  be 
lead. 

Atkr  these  Articles  were  read,  it  was  debated 

(the  said  sir  William  Scroggs  being  withdrawn) 

••Whether,  upon  this.  Impeachment  from  the 

House  of  Commons,  he  shall  be  committed  or 
not .?" 

-JJJ*®  question  was  propounded,  "  Whether  sir 
William  Scrog^^  shall  be  oommitted  or  not  ?" 
Then  this  previous  question  was  put,  "  Whc- 
tJier  this  question  shall  be  now  put?"  It  was 
Ksolved  in  the  negative. 
"  Dissentiente, 

"  l8t,Wethat  are  of  opinion,  tliat  he  ecttiit  to 
be  committed,  are  deprived  of  giving  our  votes, 
fty  putting:  anly  th«tque«tiQ»  of  baO,  w«  being 


rather  for  bail  than  to  let  him  go  ahogedicr 
free. 

**  idly,  We  are  of  opinion,  that  this  matter 
hath  been  twice  adjusted  betwixt  both  Honses, 
viz.  in  the  case  of  the  eari  of  Clarendon,  and' 
the  case  of  die  eari  of  Danby. 

**  Besides,  we  did  think  it  very  unsafe,  and  not 
agreeable  to  justice,  that  he  should  be  at  laiga 
and  execute  lus  plaoe  of  Lord  Chief  Justice^ 
whilst  he  lies  under  the  charge  of  an  Impeach- 
ment of  high  treason. 

•*  Lastly,  It  may  defer  the  witnenes,  whea 
they  shidl  see  him  in  such  great  power  and  place 
whom  they  are  to  accnise. 

•*  Kent,  Salisbunr ,  Macclesfield,  Huntingtoai 
Shaftsbury,  F.  Iferhert,  Monmouth,  Essex, 
P.  Wharton,  Clare,  Bedford,  Manchester, 
Rodnn^ham,  Stamford,  ComwaDis,  Suffolk, 
Howard,  Grey,  Paget,  Rivers,  Crewe." 

Ordered,  That  nr  William  Scroggs,  Chief 
Justice  of  the  King's  Bench,  do  (in  &u  House) 
enter  into  a  recognizance  to  our  soverdgn  loid 
the  king,  of  10,000/.  with  two  sufficient  sureties 
to  be  bound  with  him  in  5,000/.  a  piece ;  npon 
condition,  that  he  shall  attend  upon  this  court 
from  time  to  time,  till  he  be  discharged  of  his 
Impeachment  brought  up  from  tlie  House  of 
Commons. 

Then  sir  William  Scroggs  was  brought  to  th^ 
bar;  and  afrer  he  had  kneeled,  the  Loid  Chan- 
celMr  told  him, «  That  the  House  had  ordered. 
That  he  should  enter  into  a  recognizance  of 
10,000/.  with  two  sureties  to  be  bound  with  him 
in  5,000/.  a  piece,  to  attend  to  this  House  frwk 
time  to  time,  until  he  was  discharged  of  his  Im* 
peachment."  And  asked  him,  *«  Whether  ha 
could  offer  two  sureties  as  were  sttffidcnt  per- 
sons?" And  he  propounded  the  earl  of  Dorset 
and  Midd.  and  the  k>rd  Hatton.  Which  tha 
House  accepted  of;  and  accordingty,  in  (^ea 
court,  entered  into  a  recognizance. 

The  question  was  propounded,  "  Whether 
there  shall  be  aow  an-  address  td  the  long,  to 
suspend  sir  William  Scroggs  from  the  execution 
of  his  place,  until  his  trial  be  over?"  The  pre- 
vious question  being  put,  «  Whether  tUia  qufs. 

tion  shall  be  now  put  ?'»  Itwaa  lesolredin  tbt 
negative. 

<<  DisteMientihu^, 
"  Kent,  Salisbury,  SBiaftshunr,  Hantiiifl^oii, 
Clare,  RiYcrs,  £8sex,«Stamibrd,  MacdeSdd! 
Grey,  Mandiester,  Herbert,  Howanl,  Suffolk. 
Pagett,  P.  Wharton,  Carlisle,  RoekhighaiD! 
Crewe."  ^ 

House  of*Commqns,  Janautry  8. 

Debate  in  the  Commons  on  the  I/ords  not 
committing  LordChief  JusticeScnwn,  Sec 

Sir  W4iUam  Jtm€$,  The  chaig«  atf&nst  lord 
chief  justice  Scroggs  is  at  common-law  and 
statute-kw  botbw  I  takeittobe  traMeninoiie 
person,  atid  not  in  another;  an iaftnor  pefson. 
Atd  m  one  in  high  plaoe,  where  he  does  ob« 
struct  justice,  and  change  the  law,  is  traaaon  at 
^unon-iaw.  We  aitknow  the  fdot  was  car* 
n«Joo,«id  d»tk  twMoii.  To  dtdhmethe 
rndtora,  a«d  hnimt  the  anppraniatt  of  th« 
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plot,  I  fay,  is  treason  by  tlie  statutes*    1  say 
not  ScrqggB  is  guilty  ;  I  wish  he  were  not 
.Theisms  as  ajpfiears  by  their  Joonials,  have 
been  pleased  to  i:ead  the  Articles  we  sent  up 
ajfainst  him,  and  without  hearing  us,  have 
jftven  judgment  already.    The  prayer  of  the 
impeachment  is^  "  That  the  Lords  woiild  com- 
mit him."  Bnt  mstead  of  a  previous  question, 
they  have  bailed  him  ;  and  likewise  for  sus- 
pending him  his  place,  by  their  books  it  appears 
they  would  not  put  a  question.   That  is,  **  he 
shall  continue  m  his  place   notwitiistandiDg 
your  Impeachment."  In  lord  Danby's  case,  his 
charge  was  not  so  plainly  treason  as  these  ar- 
ticles are,  and  the  liords,  upon  your  ^^niand, 
and  upon  eonference,  declared,  "  That  of  right 
ha  ought  to  be  committed."    How.  it  came  to 
be  good  law  in  lord  Danby's  case,  and  not  in 
this,  lam  at  a  stand.    I  would  not  have  any 
diffsfenoe  with  the  Lords,  but  out  of  fear  of  that 
I  would  not  have  our  privileges  torn  from  us ; 
so  that  what  was  delivered  in  that  oonference  re- 
lating to  lord  Danby,  so  pleasing  to  this  House, 
has  been,  in  one  instance,  Uemished  by  bailing 
Scroffgs,  and  in  another  by  not  suspending  him 
his  puce.    I  would  appomt  therefore  a  com- 
mittee to  prepare  the  matter,  that  by  Monday 
morning  you  may  be  able  to  go  to  Uonferenoe 
with  the  Lords  aboutit. 

.  SbrTlutmiu  Lee,  This  is  not  the  first  time  this 
^question  has  been  in  this  House :  in  the  case  of 
Jord  Clarendon's  impeachment,  the  Lords  would 
not  commit  him  before  the  Articles  were  brought 
up.    The  Lords  refused  it,  the  Commons  insist- 
ed upon  it,  and  the  consequence  was,  lord  Cla- 
lendon  ran  away,  made  his  escape,  and  to  salve 
up  all,  the  Lords  sent  down  a  biU  of  banish- 
ment.   In  the  case  of  lord  Danby,  the  Com- 
mons sent  up  artidea  of  impeachment,  which 
were  not  so  directly  treason  within  the  statute, 
as  the  other,  and  after  several  Conferences, 
an  expedient  was  found  out ;  which  was  a  pro- 
rogation of  the  parliament      Now  the  Lords 
teflyott,  that  one  parliament  will  correct  the 
errors  of  another ;  and  tell  us,  that  the  Com- 
mons have  got  a  great  point,  that  an  impeach- 
ment shall  oontmiie,  though  the  parliament  be 
prorogued  or  dissolved.    And  if  ocroggs's  own 
modc^  make  him  not  withdraw,  uiey  iiave 
made  a  resolution  that  he  must  be  continued 
(and  some  of  the  Lords  difiered  at  the  Confer- 
renoe  about  it,  as  you  have  heard.)     Now  it 
aleems,  in  this  pariiament,  the  Lords  go  about 
to  oorrect  an  error  they  think  they  did  in  the 
other.    I  wasloth^  the  other  day,  to  oppose 
the  articles  passing,  &c.    But  consider  that,  if 
this  man  be  little,  and  thec^ore  you  quit  it,  re- 
solve never  to  have  impeachment  in  parliament 
more.    The  late  duke  of  Buckingham,  upon 
ayprehpnaiQn  of  his  cihaigey  dissolved  two  par- 
iianni»«^  and  consider  what  a  condition  we 
were  in  whikt  lord  Danby  held  thestaff.  If  we 
are  insuch  a  condition  wah  so  httle  a  man  as 
ScrosgSj  and  have  so  much  difficulty,  and  the 
Ixa£  win  not  think  it  treason,  milcn»  imme- 
4iatbly  against  the  king,  what  condition  shall 
"VebeiUjif  we  hava  a  popish  sucoessor,  and 


such  judges  f  I  would  aopoint  some  gc^idemeQ 
to  search  precedents  to  offer  the  Lords  a  Con- 
ference, with  reasons,  &c. 

Mr.  Powle,  Since  this  matter  is  hrou|B;ht  into 
dispute,  I  am  the  more  glad  that  it  is  upon 
this  person,  with  so  many  crimes  upon  him.  It 
seems  as  if,  right  or  wrong,  the  fiOrds  will  have 

antes  with  you.  The  consequence,  every 
J  sees.  Tiie  Lords  have  adknowlcjidgecl. 
that  th^  ought  dfjure  to  commit  lord  Danby, 
<Scc.  At  tne  beginning  of  the  long  parliamenty 
twelve  of  the  bishops  made  protestation  agamst 
the  proceedings  of  parliament,  and  this  wal 
then  taken  for  High-Treason,  and  if  my  notes  bei 
true  upon  ^neral  accusation  the  Lords  took 
commiseration  on  them,  and  bailedthem,  and  the 
Commons  sent  up  word  to  .the  Lords,  **  Tliat 
they  were  not  hauable  but  by  their  oonaeiit** 
This  was  February  16,  lC4ll 

Sir  Fr.  Wiunington.  I  concur  with  Powle, 
**  That  the  management  of  this  business  in  tba 
Lords  House  relating  to  Scroggs  looks  liko 
an  industrious  disposition  to  breuc  us."  These 
proceedings  to  me  are  wonderful.     I  would  not 
mvade  the  rights  of  the  Lords  in  what  they  do" 
They  are  now  in  their  judicial  capacity  as  a^ 
court,  and  not  in  their  kgislative,  and  so  wa 
may  search  the  record,  and  take  out  copiea. 
The  fact  has  ben  stated,  and  I  have  been  indusr 
trious  toenquii^  into  the  reason.  It  is  wonder- 
ful to  all  I  speak  with*    It  is  said  ^*  Their  rea* 
sons  are,  that  this  charge  is  not  treason  within 
the  statute,  and  so  it  is  discretionary  with  them, 
and  they  may  alter  their  order."    But  the  sta^ 
tute  is  out  of  their  cose.    We  shall  showihem 
they  are  in  the  wrong,  as  well  as  in  Danby's 
case.    But  as  for  altering  their  order,  wehair« 
as  ^eat  right  in  the  process  and  management 
of  tne  impeachment  as  in  the  justice  of  it. 
The  reason  is,  that  the  nerson  is  only  answer- 
able for  the  crimes,  and  I  never heara  .that  tha 
penons  that  are  to  Judge  became  bail  ibr  the 
person  to  be  tried,  ne  are  hketo  haveadaiir»» 
ole  determinations.    Our  inheritance  is  riffht 
of  process  of  the  law,  as  well  as  in  the  judg- 
ment of  the  law.    For  .the  king  to  sequester  ' 
him  from  his  plane  they  woufi  not  aiddre^ 
for  it,  but  leave  it  .to  >Scro|pg;s's  modesty  wh'e-  •. 
ther  he  would   exercise   it,   or  no ;   but   the 
Lords  will  not  commit  him.    What  makes  mo 
stand  up  is,  that  we  should  not  i»ow  make  a 
doubt  of  what  was  always  no  doubt    There- 
fore I  would  not  search  for  precedents,  whether 
it  be  our  right  or  no,  but  to  strengthen,  the  Opi- 
nioQ  of  the  worid,  now  the  nation  is«aipon  its 
bust  legs,  that  we  may  avoid  all  cause  of  diffe- 
rence with  the  Lords;  if  it  be  possible,  that 
thing  may  not  receive  tlie  least  doubt,  nor  tho 
least  delay.  It  is  strange  that  lord  Danby,  who 
had  so  mi^ty  friends,  and  made  so  joa^ty  a 
cQutesty  and  held  the  white  staff,  against  us^ 
should  be  committed  by  tlie  Lords,  and  that 
such  an  inferior  i^rsoii  as  Scroggs  should  be 
so  supported^asif  hemnst  still  nold  his  phM» 
against  us.    I  would  not  seaach  precedents  as 
a  doubt,  but  lo.itraBgthen  our  i%ht«t  ^  Confa- 
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Sir  John  Trevor.  I  had  occasion  6>  look  upoh 
the  precedent  of  50  Edw.  S,  and  it  appears 
tipon  the  rolls,  that  lord  Latimer  upon  the  im- 
"peachment  of  Ae  Commons,  was  committed  to 
the  Maishabea,  and  he  mttls  bailed  by  five  bi- 
f^hops,  three  earls,  ftftcen  barons,  and  thirteen 
Commons.     Here  appean  a  right  in  the  Com- 
mons to  his  bailment,  because  the   thirteen 
Commons  became  his  bail  by  consent  of  the 
House.    4  Rich.  2,  lord  Ferrers  was  bailed, 
bnt  it  is  not  certain  whether  the  Commons  bailed 
him,  but  the  Commons  always  had  a  part  in 
iK)usenting  to  it.    But  there  is  a  difference  when 
the  chai^  is  not  from  the  Commons.    In  kins' 
James's  time,  in  the  impeachment  ac^unst  lorn 
Bacon  lUid  sir  John  Bennet,  &c.  there  were 
nerer  any  articles  against  them  from  the  Com- 
mons ;  but  complaint  was  made  at  a  Conference 
affainst  them,  and  the  Lords  formed  the  arii* 
ws ;  but  when  any  articles  bordered  upon  trea- 
tton,  as  these  against  Scroggs  jo,  the  Lords 
liftTe  always  seouestered  the  ^rson. 

Ordered,  *^'That  a  Committee  be  appointed 
to  inspect  the  Journals  of  this  House,  and  of 
the  llouse  of  Lords,  and  precedents  to  ju5;tiiy 
And  mamtain.  That  the  Lords  ou^t  to  commit 
jiersons  to  safe  custody,  when  impeached  for 
bi^  treason  by  the  Commons  in  parliament." 
**  In  two  days  after  the  parliament  was  pro- 
ro^ed  to  January  20,  and  soon  aiter  was  dis- 
solved by  proclamation,  and  a  new  parliament 
was  summoned  to  meet  at  Oxfbrd  on  March  21. 

Hot'SE  OP  Lords,  March  24. 

,  The  Answer  of  sir  William  Scroggs,  knight, 
w«s  read,  as  foUoweth : 

V  The  ANSWER  of  Sir  WM.  SCROGGS,  knt 
Chief  Justice,  of  bis  Majesty's  Court  of 
KingVbench,  to  the  Articles  of  Impeach- 
ment exhibited  a^inst  hun,  by  the  Com- 
mons of  England  m  the  late  Parliament  as- 
aembled. 

'  **The  said  sir  William  Scroggs,  by  and 
imder  protestation,  that  there  is  no  manner  of 
high  treason,  nor  any  overt  act  of  faiffh  treason, 

«  particularly  alle<)g^  or  expressed  in  the  said 
Articles  of  Impeachment,  to  which  the  said 
WQliam  Scroggs  can  or 'is  bound  by  law  to 
make'  any  Answer  unto ;  and  saving  to  him- 
mif  ^and  which  he  prayeth  may  be  saved  to 
Blm),  both  now  and  at  all  times  nereaftcr,  all 
imd  ftll  manner  of  benefit  and  advantage  of  ex- 
eeption  to  the  insufficiency  of  the  said  Articles 
in  point  of  law,  as  well  for  that  there  is  no  overt 
■ct  of  treason  expressed  therein,  as  for  aH  other 
die  defects  therem  appearing :  for  plea  thereto, 
he  saith.  That  he  is  in  no  wise  ^ity  of  all  or 
any  the  crimes,  offences,  or  nusdemeanors,  of 
what  n^fure,.  kind,  or  onality  soever,  by  the 
said  ArdiCles  of  Impeacnment  charged  upon 
Him,  in  manner  and  form  as  in  and  by  the  said 

.  Articles  is  supposed ;  which  he\s  reaAj  to  aver 
and  prove,  as  th^s*  honourable  House  shall 
tfward :  'and  humbly  submittcth  hhoself  and 
the  iiiatioe  of  his  ciuiie  to  this  most  honourable 


Hbiise;  and  prayeth  to b6 dtecliatftfed  of  ^ 
pi^misfes,  and  to  Be  h^ce  dIsnussM,  and  ac- 
quitted of  all  the  mattersv  ctimeo,  misdenieaik- 
ors,  and  offences,  in  tad  by  the  said  Aitldes  of 
Impeachment  charged  upon  him,  &o. 

^«  Will.  Sceooos."^ 

Afiter  this,  a  Petition  of  sir  Wm.  Scroggi 
was  read. 

"  Tit)  the  Right  Honoura|^e  the  Lords  Soiritnal 
and  Temporal  in  this  pi^escnt  Parliament 
assembled.  The  humble  PETmoN  of  air 
William  Bcroffvs,  knight.  Lord  Chief  Jns« 
tice  of  his  Majesty's  Court. of  Kingp'f 
Bench. 

<*  Sheweth  ;  That  your  petitioner,  the  last 
parti«ment,t  was  impeached  before  your  lord- 
shi^,  by  the  House  of  Commons,  of  dHreral 
Articles,  stiled  High  Treason,  and  other  great 
crimes  and  misdemeanors.  To  which  your  ne- 
tiiioner  hath  now,  with  the  first  opportunny; 
put  in  his  Answer  into  this  honourable  House. 
Your  petitioner  humbly  prays,  that  your  lord* 
ships  would  be  pleased  to  appoint  some  short 
day,,  for  this  present  House  of  Commons  to 
reply ;  that  so  a  convenient  day  may  be  ap* 
pomted  for  the  hearing  of  the  canse,  that  your 
petitioner  may  no  longer  lie  under  the  reproach 
of  the  word  high  treason.  And  your  peti* 
tioner,  as  in  duty  bound,  shall  ever  pray,  &c. 

"  Will.  Scroogs." 

Ordered,  That  the  copies  of  this  Answer  and 
Petition  shall  be  sent  to  t]ie  House  of  Com- 
mons. 

But  the  parliament  being  soon  ailer  pro- 
rogued, this  affair  was  dropped;  however,  it 
was  thoi^ht  proper  to  remo%'e  Scroggs  from 
being  Chief  Justice ;  which  was  done  with  all 
the  marks  of  favour  and  respect,  being  allowed 
a  pension  for  life.  But  a  parliamentary  cen- 
sure did  not  hinder  the  court  from  preferring 
others,  who  had  been  ccsisured  a  little  before ; 
as  may  appear  by  these  Votes  of  the  House  of 
Commons. 

Octoher  29,  1680. 

Resolved,  *<  That  sir  Francis  Wiih^ns,  hy 
promoting  and  presehting  to  his  majesty  an 
address,  expressmg  an  abnorHence  to  petitkm 
his  majesty  for  the  calling  and  sitting  of  par- 
liaments, faiath  betrayed  the  undoubted  rights  of 
the  subjects  of  England.'* 

Ordered,  «  That  sir  Francis  THAiena  be  ex- 
pdled  this  Honse  for  this  huffa  crime  :  nnd  that 
ne  receive  his  Sentence  at  the  bar  of  mis  Hoitse 

•  Mr.  Hatsell  (P^tc^  to  4  Precedents,  1  IT, 
144,  145,  156,  lOO,)  relies  very  much  upon 
this  case  in  refutation  of  Blackstone's  position 
that  a  commoner  cannot  be  impeached  before 
the  Lords  for  any  capital  ofl^nce.  As  to  which, 
see  the  Ctse  of  £dvmd  Fte-hiurris,  a.  d.  1681, 
infra, 

t  As  to  the  conthmance  of  parliamentary 
impeachments  notwithstanding  prorogntion,  left 
the  Case  of  the  end  of  Haiibj,  «f|fl^   . 
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upjm  lui  kncei  ftom  Mr.  dpeak^r.*'*    (Which 
he  received  acceidiiigly.) 

Nffomber  13, 1680. 

Resohred*  *'  That  sir  Gecnrge  JeffeTies^t  Re- 
•order  of  London,  by  traducing  and  obstructing 

»  «  The  merit  of  this  raiaeil  him  soon  to  be 
%  judge  ;  for,  indeed,  he  had  no  other  merit." 
Burnet. 

f  The  fbllowifi^  is  Roger  North's  account  of 
this  matter :  **  The  next  case,  that  came  on, 
was  that  of  sir  Georce  Jefieries,  the  Reconlci* 
of  London,  which  had  as  poor  a  come-off.  Our 
History  [Kennetl  here  telb  us  that  iic  was  it^ 
movedfrom  his  Recordership  by  Fote,  which 
was  not  so,  as  will  appear.  But  there  was  a  trick 
also  in  that  matter ;  for  the  part^  had  a  great 
mind  to  jret '  sir  George  Treby  m  to  be  Re- 
corder otLondon  *,  for  he  was  a  thisty  confident 
<if  fiietion.    It  seems  that,  in  couclfision,  sir 
George   JefSeries  had  a  reprimind  upon  his 
knees  at  the  bar,  and  so  came  off*  for  his  crime 
of  abhorring;  which  was  thought  a  fair  com- 
positiim,  af&r  such  discourse  as  nad  been  of  im- 
peaching their  heads  off.    But  the  preliminary 
artiole  fine  ou6  turn,  was  that  he  should  sur- 
render his  place  of  Recorder,  to  which,  in  the 
end^  he  agreed,  and  did  accordingiy,  and  (as 
wag  ponmrted)  Treby  succeedetl   iiim.    But 
tills  offence  of  his  was,  by  the  order  of  the 
House,  intimated  to  the  lord  mayor  and  iJder- 
men,  that  th^  might  not  want  a  cause  to  1^ 
ton  upon  a  Afandamns,  in  case  they  should 
thereupon  have  turned  faim  out ;  for  if  he  had 
not  cpmplied,  but  stood  on  his  right,  he  must 
have  had  all  the  defences  the  law  allowed,  and 
might  hare  argued  such  a  matter,  returned,  not 
to  be  a  suifieietit  cause  ;  and  the  judges  would 
ha?e  done  him  right.   This  consideration  made 
the  party  take  up  the  intimidating'  process,  and 
rsin  possession  by  a  surrender  without  suit  in 
Eiw.    The  great  difficuhy,  fhat  lay  upon  the 
spirits  of  sir  George  Jefieries,  was  to  come  off 
^irelt  with  the  king ;   lest  ^is  compounding 
with  the  Commons  should  confound  him  at 
Orart.    Therefore  he  begged  of  his  majesty 
that  he  wouM  giye  him  leave  to  sunender  his 
place ;  which  9ie  king  "was  loth  to  do,  because 
Be  was  of  sudi  an  over-ruling  genius,  and 
atem  behaviour  towards  men  whom  he  pre- 
tended to  awe,  as  enablsd  him  to  be  very  influ- 
ential among  the  citizens,  and,  in  other  respects, 
Moid  net  be  so  well  employed.    He  beaeeched, 
entreated,  and  importuned  the  king  so  very 
maeli,  that,  at  last,  the  king  granted  his  re- 
i|ue8t ;  So,  having  his  majesty's  leave  to  resispQ, 
betook  his  chiding,  and  was,  as  he  thought, 
ttetHS  in  Curia,    But  the  ever  facetious  king 
waa  pleased  to  laugh  and  say  that  su*  Geoive 
JefT^riMwLi  notlmrhament  pr^    and,  how- 
ever  he  found  interest  in  comers  about  the 
oomt,  .the  king  never  had  a  real  value  for  him 
«^."    £3Eamen,  p.  550. 

Sir  John  Rer^y  gives  us  the  following  par- 
ticttlars  respecting  Jdferies  : . 

"  The  iftxt  dajr  I  happened  t6  dine  with  air 


«• 


netitibning  for  the  sitting  cyf  &is  parliameat, 
tiath  betrayed  the  rights  of  the  subject.'* 

Ordered,  '<  That  an  humble  address  be  tiiade 
to  his  majesty,  to  remove  sir  George  Jefieiiea 

out  of  all  public  offices." 

. — ^ «. 

James  Smith,  the  lord  mayor  df  LondoA,  whoba 
I  had  formerly  known  intimately  well,  attd 
who  was  of  a  very  loyal  club  in  the  dty,  where 
I  used  to  go,  while  the  fanatic  Plot  was  in 
agitation.  This  gentleman  complained  to  fne, 
that  he  enjoyed  no  more  than  the  bare  title  of 
lord  mayor,  the  lord  chief  justice  Jefferiea 
usurping  the  pow^  ;  that  the  dty  had  no  sort 
of  intercourse  with  the  king,  but  by  the  inter- 
vention of  that  lord  ;  that  whatever  ^ras  ^tII 
done  in  the  city,  was  attributed  to  his  influence 
and  management ;  and  that  himself  and  the 
aldermen  were  by  the  Court  looked  upon  no 
better  than  his  toob  :  that  upon  all  occasions 
his  lordship  Was  so  foi*^ctful  of  the  high  dignity 
of  the  city  as  to  use  him  and  his  brethren  witn 
contempt ;  in  fine,  that  the  lord  chief  justice 
was  to  be  pitied  ;  that  his  haughtiness  would 
be  the  ruin  of  him  ;  and  that  he  actually  in- 
tended to  let  the  king  into  the  mystery  ofthese 
things;  but  that  he  thought  the  present  time 
was  not  altogether  so  proper,  seeing  a  remon- 
strance of  this  tendency  might  be  construed 
into  mutiny  and  disaffection.  I  answered,  thkt 
the  king  was  too  well  acquainted  with  the  lord 
mayor's  services  and  integrity  to  suspect  him 
of  that,  and  that,  in  my  opinion,  now  was  the 
fittest  time  for  exposinof  a  man  in  that  credit  at 
court ;  for  that  now  tne  greatest  notice  would 
be  taken  of  all  such  gprievances.  Indeed  I  was 
sorry  at  my  heart  to  see  such  good  men  dissa- 
tisfied in  any  degree  ;  but  I  was  as  glad  to  find 
this  proud  man  seen  through ;  for  ne  had  to 
my  knowle^^  used  the  dty  of  York  as  scur- 
▼ily  as  it  vras  possible  for  faim  to  use  ^e 
dtV  of  London.  For  at  York  he  put  out  five 
aldehmen  though  be  had  solemnly  engaged  to 
keep  them  in,  and  that,  without  so  much  as 
alloviing  them  to  be  heard  as  to  the  crimes  they 
stood  accused  of. .  The  lord  mayor  said  the 
very  same  had  been  frequently  practised  m 
London,  and  that  many  had  been  turned  out  of 
their  employments  without  so  much  as  being 
suffered  to  make  their  defence.  In  short/l 
was  at  the  very  same  time  told  by  one  of  the 
lieutenancy  of  the  city,  that  ^ould  the  duke 
of  MonmouUi  give  a  blow  to  the  king^s  forces, 
it  was  much  to  be  feaired  there  would  be  an  in- 
surrection in  London." 

"  A  few  days  afterward,  I  dined  with  the 
lord  Chancellor,  where  the  lord  mayor  of  Lon- 
don \i'as  a  guest,  and  some  Other  gentlemen. 
His  lordship  having,  according  to  custom, 
drank  deep  at  dinner,  called  for  one  Mount- 
fort,  a  gentleman  of  his,  who  had  been  a  co- 
median, an  etcellent  mimic  ;  and  to  divert  ^e 
company,  as  he  was  ^eased  to  term  it,  he  made 
him  plead  before  him  in  a  fygned  causcw  duriiig^ 
whicn  he  aped  all  the  great  lawyers  of  the  age. 
in  their  tone  of  veifle»  end  in  ueir  aetion  and 
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'  Sheridan,  whose  discharffe  by  baron  Westoo 
gaye  o0enoe  to  the  House  ofCommons,  appears 
to  have  been  for  breach  of  privilege,  continued 
m  custody  to  which  he  had  been  previottsly  com- 
mitted, but  for  what  ofienoe  does  not  distinctly 
app«ir. 

The  House  of  Commons  on  December  9th, 
1680,  ordered  that  he  should  be  forthwith 
brought  in  the  tnistody  of  the  Seijeant  at  Arms 
to  the  bar  of  the  House.  This  was  accordingly 
done,  and  he  was  examined  concerning  Dow- 
del,  llie  priest,  &c.  After  which  it  was  ordered, 
that  he  should  continue  in  custody  of  the  Ser- 
jeant at  Arms  during  the  pleasure  of  the  House. 
On  Ae  next  day,  Friday,  the  10th,  a  report 
was  made  upon  his  papers  and  he  was  again 
examined.  On  Wednesday,  the  15th,  he  was 
at  his  own  desire  again  admitted  to  tlie  House 
and  examined. 

On  Thursday  December  30th,  1680,  and 
Ae  next  day,  the  following  ddntes  took  place 
4m  his  habeas  corpus  : 

On  BIr.  Sheridan's  Habeas  Corpus. 

Mr.  Boteamen,  Mr.  Sheridan  stands  com- 
mitted, as  a  judgment  of  tlie  House,  for 
breach  of  priiKilege.  It  seems  to  me,  that 
lus  commitment  does  run  on  the  hinge  of 
an  act  of  court  in  a  criminal  cause,  which 
we  may  suppose  in  execution,  where  a  Ha- 
bttes  Corpus  does  not  lie,  and  he  is  not  bail- 
able, ana  the^  will  not  discharge  him  in  a 
court  of  crinunal  causes*  I  think  his  com- 
mitment stands  good,  and  you  are  to  consider 
theprivilegeof  the  House  of  Commons. 

The  Speaker,  Give  mc  leave  to  state  the 
matter.  The  thing,  in  fact,  stands  thus.  She- 
ridan and  Day  were  committed  by  vour  order 
the  ninth  of  December ;  they  were  orought  to 
the  bar  the  same  day,  and  ordered  to  continue 
in  custody  during  the  pleasure  of  the  House, 
and  no  person  to  be  admitted  to  come  to  him 
unless  It  were  with  necessaries.  Then  that 
order  was  mitigated, andyou ordered  him  to 
be  taken  into  custody.    Then  you  ordered  a 

gesture  of  body,  to  the  very  great  ridicule  not 
only  of  the  lawyers,  but  of  the  law  itself,  which, 
to  me,  did  not  seem  altogether  so  prudent  in  a 
man  of  his  lofty  station  m  the  law  ;  diverting . 
it  certainly  was,  but  prudent  m  the  Lord  High 
Chancellor,  I  shall  never  think  it.'*  <<  To  resume 
the  Lord  Chancellor  once  again,  he  had  now 
like  to  have  died  of  a  fit  of  the  stone,  which  he 
virtuously  brought  upon  himself  bv  a  furious 
debauch  of  wine,  at  9Ir.  alderman  Duncomb's  ; 
where  he,  the  Lord  Treasurer,  and  others  drank 
themselves  into  Aat  height  of  frenzy,  that, 
among  friends,  it  was  whispered  they  had 
stripped  into  thttr  shirts,  and  that,  had,  not  an 
aeraaent  prevented  them,  th^  had  got  up  on  a 


committee  to  examine  him  and  WHaon.  The 
act  directs,  <' That  the  judges,  within  such  a 
time,  gprant  a  Habeas  Corpus,  when  desired, 
and  they  are  recpiired  to  bail  where  the  act 
gives  that  liberty."  Now  the  question  is, 
whether  a  Habeas  Corpus  lies  in  case  of  any  of 
your  commitments,  tne  parliament  sitting? 
(And  he  reads  the  Act)  In  the  Act  here  b 
nothing  relates  to  pariiameat^oommitments. 
the  ''  Head-Court"  is  the  King's-Bencb,  and 
this  seems  not  to  relate  to  the  parliament  This 
is  a  commitment  of  parliament,  and  if  so,  the 
judges  cannot  grant  a  Habeas  Corpus. 

Seijeant  Maynard,  You  are  going  upon  a 
sudd^  to  give  an  opinion  in  a  thi^  not 
thought  of  Mfore.  As  I  take  it,  his  Habeas 
Coqms  is  granted  : '  now  what  is  to  be  done  in 
this  case?  I  desire  not  to  be  concluded  in  any 
thing  I  shall  now  say,  but  1  will  tell  yon  my 
apprehension ;  where  shall  he  go  to  be  bailed, 
but  to  this  House  ?  Your  remedy  for  breach  of 
your  privilege  is  commitment,  and  no  action 
can  he  broi%ht  against  either  the  Lonk  or 
Commons.  When  you  commit  a  man,  you  do 
not  always  .express  the  cause  ;  if  the  judges 
bail  him,  he  is  gone,  and  there  is  an  end  of 
him.  I  vi-ould  nave  thb  matter  let  alone  till 
to-morrow. 

Serjeant  5/rtit|^er.  This  is  a  matter  of  great 
concern.  I  would  consider  whether  a  judge 
can  deny  a  Habeas  Corpus.  By  the  act,  the 
jailor  is  to  pay  the  penalty  of  500/.  upon  affi* 
davit  **  That  he  is  refused  the  copy  of  his 
ccMnmitment"— So  far  a  judge  may  safely  go. 
But  the  great  point  is,  whether  the  judge  can 
discharge  him.  If  so,  fiu«well  all  the  priri* 
leges  of  the  Commons !  Wlien  the  matter 
comes  to  a  Habeas  Corpus,  the  judges  may  be 
informed  how  he  stands  committed.  U  is 
said,  '*  That  this  Sheridan  is  a. second  Cole- 
man,"  and,  if  so,  let  him  be  hanged  as  be  was. 
I  would  take  time  to  consider  this,  and  I  be- 
lieve tbe  opinion  of  this  House  will  go  a  great 
w^  with  the  judges. 

Sir  William  Jones.  This  matter  is  of  great 
concernment;  it  concerns  the  privileges  of 
both  Houses,  and  next,  the  liborty  of  tl^  snb- 
ject ;  Slid  I  would  not  have  you  do  any  thing 
in  it  hastily  ;  but  to  appoint  a  committee  to 
consider  it,  will  seem  to  make  the  thing  too 
difficult ;  but  yet  you  are  not  ready  to  come  to 
a  resolution  now.  I  must  deny  <'  that  the 
judge  must  grant  a  Habeas  Corpus  to  this 
man."  This  is  not  a  case  at  common-law,, 
but  vou  see  that  sometimes  in  discretion  for* 
merly  they  required  a  copy  of  tlie  cou^oait- 
ment  But  by  this  act,  the  judges  grant  a 
Habeas  Corpus  upon  a  copy  of  me  commit- 
ment. In  this  case,  the  juftee  is  in  no  danger, 
upon  refusing  tbe  Habeas  Corpus.  The  Ser- 
jeant says  **  Sheridan  sent  to  hun  fbr  a  copy 
of  his  commitment,"  and  the  segeant  has  not 


sign  post,  to  drink  the  king^s  heaUh  ;  nhich         ,     ^ ^ 

was  nie  subject  of  much  &rision,  to  say  no  I  granted  it  to  him ;  so  the  Habeas  Corpus  v>  not 
"  ^  yet  granted.  If  you  please,  I  would  not  conunit 

this,  but  adjourn  the  consideration  of  it. 

^  Francis  Winnington,  All  I  move  for  is* 
thiS|  <«  That  no  memorial  nor  entry  be  madai 


worse.' 

See  more  concerning  him  in~fbis  Collection 
in  those  Trials  in  whicn  he  presided  when  Chief 
JUBlioe.. 
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trpon  Tonr  books  fpr  the  present ;"  but  upon 
the  whole  iraine  of  the  act,  I  see  no  Habeas 
Corpus  lies  upon  a  commitment  of  parliament. 
Serj.  Maynard,  I  am  clearly  of  opinion  that 
this  is  a  cause  out  of  the  statute  of  Habeas 
Corpus.  That  law  was  never  intended  other- 
wise than  for  commitment  from  inferior  courts, 
and  not  parliament  Ail  bail  is  in  order  to  trial ; 
when  an  act  of  parliament  says  *'  A  lower 
court,!'  it  nerer  intends  a  higher.  A  commit- 
ment is  not  only  a  judgment  of  this  House,  but 
an  ejDecution :  and  though  the  statute  does  not 
mention  the  parliament,  other  courts  shall  not 
mnt  it  in  judgment  and  execution .  There  can 
be  no  trial  of  one  committed  from  this  House, 
but  in  this  place,  and  this  act  is  not  intended  for 
Gommitmenti  from  hence. 

8ir  Franeii  Winninfton.  It  is  plain  the  par- 
Gament  is  not  to  be  mduded  by  this  act;  for 
the  parliament  was  informed,  that  there  was  a 
Habeas  Corpus  to  remove  a  man  from  the 
Tower,  and  they  sent  him  to  Jersey  or  Guern- 
sey. 80  it  nlably  shows  that  it  was  for  the 
growing  evns  of  removing  men  ont  of  the  reach 
of  Habeas  Corpus,  that  this  bill  was  formerly 
brought  iif;  and  that  it  was  never  intended 
against  commitments  of  the  House  of  Com- 
mons. A  roan  is  committed  here  in  execution, 
and  it  was  never  intended  that  injustice  should 
floff  from  this  House.  As  Mr.  Sheridan  has 
repented  himself  of  brinjg^ng  this,  I  could  wish 
he  would  of  his  other  crimes  also. 

Sir  Thomas  Ler.  Consider  the  advantage  of 
putting  this  question,  moved  from  the  bar  by 
Jones,^vis.  *^  That  no  Habeas  Corpus  does  he. 
during  the  sitting  of  this  House."  This  court 
is  a  superior  court,  and  no  inferior  jurisdiction.* 
I  do  not  see  why  you  should  make  any  vote  in 
this  case.  The  judge  has  the  law  before  him, 
and  your  vote  cannot  alter  it.  You  may  be  pre- 
judiced by  subjectingyour  vote  to  the  interpre- 
tation and  scanning  of*^  the  judges. 

Sir  William  Puneney.  in  this  case,  a  vote  is 
necessary,  else  the  judges  will  not  know  M-hat 
they  ought  to  do,  ana  what  not.  You  have 
Toted,  *'  That  the  judges  cannot  grant  a  Ha- 
bns  Corpus  against  t&  common  privilefi^es  of 
diis  House. "  1  would  have  the  j  udges  uSse  no- 
tice of  it,  and  therefore  I  am  for  a  vote.  I  do 
not  know  that  this  House  has  power  to  oooamit 
but  in  case  of  breach  of  privilege,  and  I  would 
00  lestrain  it  in  the  vote. 

BIr.  Paul  Foley,  I  have  looked  over  the  act, 
and  am  of  opinion  that  a  Habeas  Corpus  does 
not  lie  in  this  case,  and  may  be  refused  in  case 
it  should  be  required  by  tnis  act.  A  Habeas 
Corpus  was  never  granted  upon  a  oommitm^t 
by  parliament  formerly ;  no  precedent  can  be 
anown  of  it.  You  oommit  for  contempt,  and  it 
must  be  in  such  cases  where  the  party  is  baila- 
ble. If  you  put  m  question,  I  would  be  loth  to 
Itave  our  privileges  (which  ^is  our  only  power) 
to  be  lodgad  in  commitments  upon  iropeach- 
nicttta,  wmreas  we  have  power  to  send  for  all 
pe^^  commoners. 

The  Sffeakfir,  This  case  ia  particular  as  to 
Jfr.  Skman,  and  ia  oat  «f  tte  powec  of  tbe  {  minster.  I  do  not  tdietbe  wor^fia  the  pap9 


act  of  Habeas  Corpus  •;  and  why  will  you 
make  any  question  upon  it,  upon  general  com« 
mitmenti  of  the  House. 

On  the  latter  of  the  abovemantioued  daySf 
his  case  was  thus  spoken  of: 

Serjeant  Maynard  supposed  Sheridan  should 
bring  an  action  against  the  judse,  if  your  com- 
mitment be  for  breach  of  privUege,  no  inferior 
court  will  iudge  of  it;  but  if  the  commitment 
be  not  for  breach  of  privilege,  you  may  mend  it. 

Mr.  Harbord.  I  appeid  to  you,  if  ever  you 
dischargee  a  man  that  docs  not  acknowledge  tha 
jurisdiction  of  the  House,  and  admowledge  his 
fault  ?  Till  he  has  done  so, '  let  him  remain  in 
custody. 

The  Speaker,  If  yon  should  do  as  Sf  a3mard 
moves,  your  order  for  breach  of  privilege  is,, 
as  if  afler  commitment  they  should  mend  tha 
veoord  in  Westminster-hall.  Sheridan  was  in 
custody  before  the  paper  that  reflected  upon 

£>ttr  members,  and  oroke  your  privileges,  was 
und.    So  the  first  order  for  commitment  waa 
upon  another  occasion. 

.  Mr,  Paul  Foley,  Though  Sheridan  waajeni 
for  in  custody  to  the  bar,  yet  the  continuation 
of  him  in  custody  was  for  breach  of  privilege. 

Sir  Thomm  Lee,  I  would  have  it  considered 
how  you  win  mend  a  commitment  afterwards; 
if  he  nas  a  copy  of  his  commitment^  general^ 
and  now  comes  an  amendment  of  the  commit- 
ment, for  breach  of  privil^e,  a  month  af\er  t 
The  general  debate  ran,  "  That  he  held  a  dan* 
gerous  correspondence  with  the  duke  of  Yoric, 
and  was  a  second  Coleman."  Gentlemen  wera 
sent  to  search  his  papers,  and  found  a  miper  in 
his  closet  not  printed  nor  published.  Pray  let 
the  thing  stand  upon  its  own  foundation,  widi- 
out  mending  it. 

Sh*  Fr,  Winningfon.  The  famons  case  of 
lord  ShafVsbury,  when  unon  a  commitment  by 
the  IxNrds  he  was  brougnt  by  Habeas  Cmpug 
to  the  Kinif  ^s-bench  bar,  there  was  no  return 
made,  and  he  was  discharged  tedtnte  Parlia^ 
mento.  If  a  rule  of  court  1^  ill- entered,  I  ap- 
peal to  you,  if  it  be  not  mended  every  day  in 
an  inferior  court  ? 

Mr.  Powle,  Whoever,  in  this  place,  apeaks 
for  limiting  your  power  is  not  so  favourably 
heard,  as  be  that  speaks  to  enlarge  it  *  State 
*  super  vias  antiquas.'  I  am  turaid  we  are 
about  removing  the  ancient  land- marks,. which 
may  return  to  their  old  bounds  again.    Your 

{lower  is  part  of  the  judicial,  and  part  of  tha 
egislative  authority,  audit  is  but  part  only. 
Anciently  the  judicial  power  of  parUament  was 
ezerciseo  by  King,  Lords,  and  Commons ;  but 
for  some  ages  past,  we,  and  the  Lords,  by  tacit 
consent,  Imvc  had  a  -separate  jurisdiction  in 
that  point,  and  they  punish  for  their  breaches 
of  privilege,  and  we  for  ours.  This  case  of 
Sheridan,  I  confess,  goes  beyond  your  ancient 
privilege ;  they  took  no  jurisdiction  upon  them? 
selves,  but  ettner  did  said  to  the  Lords  if  tbn 
thing  deserved  an  impeachment,  or  dismissed 
it  to  the  law  in  the  lower  courts  at  West- 
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lound  in  Sheridati's  study,  to  be  a  breach  of 
piifikge  again^  your  members,  he  having  not 
pnblsshed  the  paper.  Here  is  nei^er  actual 
ibroe  against  vour  members,  nor  suits  of  law. 
If  the  courts  below  cannot  reform  your  eiTor, 
it  is  fit  you  should  do  it  yourselves.  If  this 
loan  be  not  in  custody  for  breach  of  privilege, 
I  would  release  him,  and  all  that  are  so  com- 
nutted,  and  reibrm  your  own  error. 

On  Friday  January  the  7th,  1661,  the 
House  was  informed,  that  a  writ  of  Habeas 
Corpus  had'  been  directed  to  the  Seijeant  of  the 
House,  to  bring  the  body  of  Mr.  ^eridan  to 
Hr.  Justice  Kjaymond's  house  in.  Chancery 
Lane. 

Mr.  Bnscawen,  The  judge  might  not  have 
^ne  so  far  as  he  has  done.  It  may  he,  the  Ser- 
jeant had  other  prisoners,  and  your  commit- 
ment of  Slieiidan  is  not  for  breach  of  privilege. 
Be  is  a  Serjeant  at  Arms,  though  he  attend  tb^ 
House ;  so  it  does  not  appeal*  but  that  the  Ser- 
jeant may  have  Sheridan  in  custody  upon  ano- 
ther warrant.  I  would  be  careful  to  preserve 
the  privilege  of  the  House  on  the  one  hand,  and 
the  Habeas  Carpus  on  the  other.  I  would  have 
the  Seijeant  give  the  judge  an  account,  **  That 
he  has  Sheridan  in  custody,  but  that  he  knows 
■ot  that  he  has  him  legally,  &c." 


'  l%T  Tbomes  Clarget.  Lord  fihaflsbanf  was 
cammit(ed  by  parliament,  and  took  out  his  Ha* 
beas  Corpus,  but  the  jodges  had  the  discretion 
to  remand  him ; '  and  a  Habeas  Corpus  does 
he  uidess  fbr  treiLson,  fUonv,  or  in  execution  and 
couvict  persons,  &c.  Conunttnjents  of  the 
Commons  arc  in  execution.  As  I  now  stand 
apprized  of  it,  the  Serjeant  may  carry. Sheridan, 
to  the  judge  with  the  cause  of  his  Comhiitmeut. 
Sir  Francis  Winningion.  I  take  this  business 
to  be  worth  your  consideration.  T^e  case  of 
lord  Shafbbury  is  not  this  case.  The  act  of 
Habeas  Corpus  was  made  since  that  time.  On 
the  other  hand  it  was  rarely  found,  that  a  per- 
son, committed  by  either  House,  has  been  sent 
for  by  the  judges.  As  I  would  do  justice  to  the 
subject,  so  I  would  not,  out  of  compliment,  give 
up  your'privilege.  I  would  adjourn  this  debate 
till-to  morrow,  and  ffo  upon  the  business  of  the 
day.  I  speak  not  tor  an  order,  but  because 
there  is  a  penalty  in  the  statute,  ]  would  con- 
sider of  it  for  the  Serjeant's  sake. 

Gnpy  says  it  was  adjourned  to  the  next  day, 
but  he  does  not  make  mention  of  any  fiirtlier 
debate  concerning  it  during  the  continuanoe  of 
that  parliament,  which  was  diortly  afierwards 
dissolved. 


S77.  Proceedings  in  Parliament  against  Edwaud  Fitzharrts,  upoU 
an  Impeachment  for  High  Treason :  33  Charles  II.  a.  i>, 
1681.  [Journals  of  both  Houses.  8  Grey's  Debates,  S03» 
4  Cobl^.  Pari.  Hist.  1314]  , 


House  of  Commons,  March  25, 1681. 

Sir  Oeorge  Trebv  acquainti  the  House,  That 
he,  together  with  sir  Robert  Clayton,  had  taken 
the  Examination  of  Edward  Fitzharris,  relating 
to  the  Popish  Plot :  which  he  read  in  bis  place ; 
and  aitemards,  dehvered  the  same  in  at  the 
cleric's  table :  where  the  same  being  read  is  as 
IbUoweth; 

She  Knmitintion  of  Edward  FrrziusRis,  re- 
lating 4o  the  Popish  Plot. 

Who  saith.  That  he  was  bom  in  IreUnd,  and 
bthe  son  of  sir  Edward  Fitzharris ;  and  tliat  he 
Was  bred, and  is, a  Roman  Catholic:  That, in 
1663,  he  went  first  out  of  Ireland  ;  and  then 
Went  into  France,  to  learn  the  language,  as  an 
accomplishment,  being  then  of  the  age  of  14 
years.  In  1665  he  returned  thence,  through 
England,  into  Irefamd ;  where  he  continued  till 
Bhout  1668,  when  he  went  to  Prague,  in  order 
t09erFethe  emperor  in  his  war  in  Hungary ; 
)mt,  there  then  finding  a  peace  concluded,  lie 
ttame,  bv  the  way  of  Fbnders,  into  England. 
'  And  tneii  sir  Geotv^e  Hamilton  bein^  about 
raisbg  a  regiment  of  1,500  foot  in  Irebnd,  for 
4he  Freoch  king^s  service*  this  examinant  ob- 
tained from  sir  George  Hamilton  a  commission 
to  be  captain  of  one  ^'  the  companies  in  that  re- 
(iia«Dttpbanu0ed$   whereupon  j^  went  into 


Ireland,  raised  the  company,  and  conducted 
them  into  France :  and,  soon  aiW  his  knding 
there,  he  was  reformed,  and  discharged  of  liis 
said  command :  whereupon  he  went  to  Paris  i 
and,  having  but  httle  money,  he  lived  there  dif« 
£(cnltly  about  a  year. 

In  1672,  gomg  about  to  take  his  leare  of 
Father  Goug^,  an  English  Piieai  at  Paris,  he 
saith  to  this  purpose :  ^*  You  are  going  jfbr  Eng- 
land :  within  these  two  or  three  years  you  wil 
see  the  catholic  religion  established'  there,  as  it 
is  in  France. *-'  The  examinant  asking  him  how 
tliat  could  be,  since  the  king  waa  ai  protestant  ^ 
he  answered ;  "  If  the  lanet  would  not  comply 
there  Has  orders  taken,  ana  things'  so  laid,  that 
he  should  be  taken  ofi^,  or  killed :  tliat  the  duke 
of  York  was  a  catholic  ;  and,  in  his  ro^n,  thex% 
would  be  no  difficulty  of  doing  it."  Thiaexa* 
minant  then  asking  liim,  how  Icmg  the  duke 
had  been  a  catholic ;  he  answered,  *'  That  die 
queeu  mother  had  made  him  so.'*  He  further 
said,  **  That  the  deckratien  of  indulgence  waa 
in  order  to  that,  and  ofintrodudng-  the  catholic 
religion  iu  England :  and  that,  tadieaatne  endl 
tlie  war  was  made  aeainst  Holland :  for  that 
Holland  was  a  nest  of  heretics  ;  and,  if  they 
were  destroyed,  the  work  wouU  be  ea^nly  don^ 
in  England ;  because  the  Eitglish,  or  EngUsli 
fVotesiants,  he  said,  would  thea  have  no  assist- 
anca  from  abroad:*'    Aod  he  Md,    <«'That 
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Madame  came  over  to  Dorer  about  tUia  de- 
sign."* 

The  Examinaut,  coming'  orcr  about  the  end 
of  October  167^  about  February  foHowing',  had 
a  commission  to  be  Hentenant  of  caotain  Sy- 
deuham^s  company,  in  the  duke  of  Albemarle's 
regiment,  which  was  then  raised,  being  one  of 
the  regiments  in  the  army,  which  was  the 
summer  foUowinj^  mustered  at  Bfadcheath: 
and  he  says,  He  Enexv  many  of  the  lieutenant- 
colonelsj  mmors,  captains,  and  officer^  of  that 
army  to  be  Roman  Catholics. 

liat  afterwards,  the  act  passing  to  disable 
Roman  Catholics  to  bear  ofhce,  he  and  others 
of  them  were  forced  to  quit  their  commands : 
and  says,  That  the  common  intelligence  and 
Opiiiion  an)ong  them  was,  Tlmt  that  army  was 
raised  with  a  design  to  brit^  in  and  settle  the 
Boman  Catholic  rdigion  in  England ;  for  which 
end  tlie  invasion  of  llolland,  and  tlie  awing  of 
the  city  of  London,  were  fit  means. 

But  the  measures  that  were  thus  taken  being 
broken  by  means  of  the  peace,  and  by  the 
duke  of  York's,  as  well  as  these,  and  other 
officers,  quitting  all  commands  ;  and  the  king 
fiuling  in  the  expectations  they  had  from  him ; 
the  iforaau  Catholics,  that  were  oiigngo<l  in  this 
council,  came  to  a  resolution  to  destit>y  the 
king,  as  Father  Parrey ,  confessor  to  l>on  j^ran- 
Cisco  de  Melo,  the  Portuguese  ambassador,  told 
this  examinantin  1673 ;  and  if  all  other  means 
failed,  the  queen  would  procure  the  doin^  of  it. 

And  he  says.  That  this  Father  used  this  con- 
fidence towards  him,  becaase  he  was  well  ac- 
quainted with  him,  and  used  to  confess  to  him  ; 
and  this  Father  repeated  the  same  discourse  to 
him  in  the  summer  1678,  with  more  assurance ; 
adiliug  tlien, "  That  tlie  business  was  now  near, 
and  he  should  soon  see  it  done.*' 

About  April  1679,  Manpiis  Montecuculy, 
envoy  from  the  duke  of  Modena,  aAer  having 
awom  him  to  secrecy,  tuld  him,  that  if  he  woidd 
undertake  the  killing  the  king,  either  in  his  own 
person,  or  by  any  other,  that  he  should  have 
10,000/.  which  he  refusing,  the  Manjuls  said, 
"  If  you  will  not,  the  duchess  of  Mazareene 
understands  poisoning  as  well  as  her  sister  ;  and 
a  little  phial,  when  the  king  comes  there,  will 
do  it." 

And  this  Exaraiiiant  had  a  cfreat  acquaint- 
ance with  the  said  Marquis,  having  first  met 
him  several  tiroes  at  the  duchess  of  York*s 
Chapel;  and  af^ent  ards  let  him  a  house,  and 
sold  him  the  furniture  thei*ein ;  and  has  very 
ot\cn  eaten,  drank,  and  walked  wiih  him  :  and 
tlie  Marnuis  at  the  same  time  told  him,  That, 
upon  killing  tlie  king',  the  army  in  Flanders, 
and  parts  adjacent  to  France,  was  to  come  over 
into  Ellwand  to  destroy  the  Piotestant  party  ; 
and  that  money  Mas  levying  in  Italy,  to  recruit 
and  supply  forces,  in  tnc  place  of  those  that 
should  so  come  over  into  Etis;laud  : 

And  Uiat,  after  that  time,  Siere  should  be  no 
more  parlianieuta  in  England :  and  tlmt  the 
duke  of  York  was  privy  to  all  these  designs. 

•  See  a  Note  at'the  ead  of  Fitzhanu*s  Trial. 

VOL.  Ylll. 


Thatf  about  April  1680  he  met  Kelly  the 
Priest ;  w  bo  there,  in  discourse  with  him,  owned, 
That  he  was  one  of  the  persons  concerned  in  the 
murder  of  sir  EdmundbuiT  Godfrey;  and  that 
the  same  was  done  much  in  the  manner  ac 
Prance*  had  related  it. 

'Hiis  Examinaut  hath  known  Kelly  about  12 
years ;  in  part  of  which  time  he  has  had  inti*> 
mate  conversation  with  him,  and  hath  some" 
times  confessed  to  him. 

That  he  hath  been  acquainted  6  or  7  yettni 
with  M.  De  Puy,  a  servant  to  the  duke  of 
York:  and  that,  soon  after  the  murder  of  sir 
EdmundburyGodfrcy,  this  De  Puy  told  thus 
Examinant,That  that  murder  was  consulted  at 
<  Windsor. 

And,  about  the  same  time,  said.  That  the 
duke  was  ven^  desirous  to  come  'to  the  crown ; 
for  that  the  king  was  uncertain,  and  did  not 
keep  touch  with  them :  and  that  De  Puy  said, 
there  was  a  necessity  of  taking  off  the  king '; 
and  that  it  would  be  soon  done. 

Tliat  the  duke  of  York  having  an  estate  ifi 
Ireland,  a  ^lart  of  which  was  this  Examinant*s 
father's ;  and  this  Examinant,  being  acouainteU 
with  Father  Bedingfield,  asked  him,  now  he 
could  give  absolution  to  the  duke,  till  he  had 
made  restitution*  The  Father  said,  **  That 
every  penitent  was  supposed  to  know  his  own 
sins,  and  to  make  them  Known  to  his  confes'j- 
or,'*  To  which  tliis  Examinant  re]dyin^,  with 
some  warmth,  <*  But,  since  you  know  it,  you 
ought  to  take  notice  thereof;"  the  Father 
answered,  *'  Ke  not  angry  ;  for,  ero  it  be  long 
you  may  be  in  a  lietter  condition." 

Marcli  1680,  he  went  to  Paris,  to  compound 
a  debt  he  owed  there,  staying  there  about  eight 
days :  Where  meeting  Father  Patrick,  who 
well  knew  this  Examinant*s  father  and  friends, 
and  this  Examinant  talking  of  a  rupture  that 
might  be  between  England  and  France;  he 
said,  **  The  French  intended  in  such  (»se,  to 
send  Marshal  Belfonds  into  Ireland  with  an 
army  of  10,000  foot,  and  9,000  horse^  witli 
arms  and  ammunition  for  30,000  men  more,  to 
be  raised  in  Irekmd :"  and  the  Falher  promised 
this  Examinant  a  regiment  of  the  men  so  ta 
be  raised  and  armed  in  Ireland :  and  the  design 
was,  to  restore  that  kingdom  to  its  tbrmer 
owners,  sobiect  to  the  French. 

He  aiao  desired  him  to  send  him  all  the  libela 
that  came  out  in  London :  and  said,  *<  That 
libelfing  the  long,  and  the  government,  waa  a 
thine  necessary  to  be  done,  in  order  to  diatasta^ 
the  King,  and  make  him  afraid  and  jealous  of 
hispeople." 

That  he  knew  Mr.  Evernrd  at  Paris  in  1665 ; 
and  hath  since  continued  and  increased  his  ac« 

auaintanoe  with  him ;  that  the  opinion  of  Fa« 
lier  Patrick  waa  an  encouragement  to  him  to 
correspond  and  concur  with  Mr.  Evcntrd,  ai 
to  the  libel  lately  written  by  Mr.  Eveiard. 
Capt'  10  Martii,  1081,  coram  Rob.  Claittok, 

Geo.  Thebt. 

,  I  11--^  -^ ~ 

*  As  to  this  man,  ae«  vol.  7)  pp*  1^7)  '.^2S»  of 
this  CoilectioB. 
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Sir  John  Harlop  roored  tliat  it  mi 
ed,  to  shew  the  worM  the  devilish  conspindMi 
of  the  papists. 

•   Sir  Wiltiam  Jontt,    I  fike  the  mofion  well.  ^ 
There  is   nothing  in  this    paper,    but    what 
is  fit  to  be  printed ;  and   wlut  full/  makes 
out    what   we   have   beard    before,  and  be- 
cause we  aH  know,  that,  since  lord  8ialiM*R  ^ 
Trial,  people  have  been  preavuled  upon   to  ' 
believe  the  plot  not  true.    This  paper  ooafirms  | 
Coles's,  Bedlow's,  and  Prance's  informations ;  > 
but  I  would  not  have  that  paper  printed  which 
teflects  upon  the  king.  | 

Mr.  Secretary  Jtnkin».  I  will  not  trouble 
vou,  but  with  what  part  1  bad  in  this  alTair. 
The  scandalous  paper  reflecting  upon  the  king 
was  read  over  to  his  tni^iesty  by  Waller; 
wliereiqMm  I  issoed  out  warrants  to  apprehend 
Tiizharris,  ^c.  and  Waller  saw  the  execution 
oi'them. 

SSr  F.  Winwingion.  This  is  of  great  impoti- 
ance,  and  in  it  wc  ought  to  acquit  ourselves 
like  wise  men.  We,  that  conic  out  of  the 
country,  bear  that  the  treasonable  paper  should 
have  lieen  sent  to  many  q^cntlemcu,  and  then 
the^'  >ihonld  have  been  rmiv^  upon  as  traitors 
in  the  conspiracy  in  this  plot.  AU  is  now  at 
stake ;  therefore  bow  kni^  or  short  a  time  wc 
are  to  sit  here,  (the  trooper,  Harrifion,  that  was 
.'  seized,  said.  ^'  We  should  have  other  guards 
at  Omrd  tnan  we  had  at  Westminster,")  lot 
not  our  courage  li^sen.  This  being  our  case, 
let  us  go  to  the  bottom  of  this  business  of  Pitz- 
harris.  It  has  been  moved,  *«  Tha^ie  should 
be  sent  for  liither  ;^'  but  we  have  experience, 
that,  when  once  an  accusation  in  parliament  is 
against  a  man  upon  record,  and  in  the  greatest 
court  in  the  klii«^om  made  known,  malefactors 
have  not  been  cleared,  and  have  not  had  justice; 
therefore  I  move,  '<  That  you  will  take  care 
that  this  man  be  impeached  of  high-treason,'* 
and,  it  may  l)e,  then  he  W\SL  teil  you  all. 

Sir  Rob,  Clayton.  W'hen  Mr.  Recorder  a«d 
mvself  examined  Fitsharria  in  Newgate,  he 
asked  us,  *«  Whether  he  had  said  enough  to 
aave  his  life?"  We  told  him,  ««  We  thousht 
not ;  but  if  he  wouM  infrenooosly  confess  wnat 


icnfcms  had 


counsel  lie  had  for  drawing  andf  modelling  his 
treasonable  paper,  and  be  ingenuous  in  the 
whole,  we  wouM  take  his  farther  examinatioD ;" 
and  wished  him  to  consiiler  of  it  But,  the 
next  day  after  he  promised  he  would,  he  was 
removed  out  of  our  reach  to  the  Tower. 

Ordered.  *<  That  the  said  Examinatioii  be 
forthwith  printed." 

Resolved,  «  That  Edward  Fitzharris  be  im- 
peached of  kugh-treaaon,  in  the  name  of  all 
the  Commona  of  England  ;  and  that  Mr.  Se- 
cretary Jenkins  do,  to-morrow  morning,  go 
up,  and  impeach  him  at  the  bar  of  the  iior&' 
ilottse." 

Seci«t*ry  Jenkins.    The  sending  me  np  with 
"  impeachment  raAida  upon  hismajeity,  my 


,  k  the  chamofar  I  hearUMfer  hin  ; 
I  will  notgo  on  the  mnng*.* 

Agreatciy,  "Tothebar,  tothebir.'' 

Sir  Tkomai  Lee.  I  would  not  have  said  one 
wwd)  bat  that  the  veiy  being  of  the  pariia- 
ment  is  in  the  case.  It  is  to  noendloMtbo* 
any  longer,  if  this  be  soflbred. 
no  froimd  or  raaaoo  to  bring  the  long's 
in  queSlioDi  nsr  wns  there  any  reflection  iipott 
bis  m^esty .  or  Jeafcina,  in  sending  him  witk 
the  MHpeeehment.  But,  ftrJenkms.  to  say, 
**  Do  what  you  will  with  me,  I  wiD  not  go 
with  the  message  !"  Let  his  woids  be  first  as* 
sorted,  and  read  to  you,  before  be  explain  diem» 
aeoerdiag  to  the  order  of  the  Iloase. 

Sir  Gtjutge  Hungerfind.  I  never  benrd  sach 
words  uttered  n  parlimeiit  before,  «« That  the 
whole  House  of  Commons  shooU  reflect  upon 
the  king  in  mmding  him  with  the  meoaase," 
and  ^  UMl  he  will  net  obey  your  ntmmends  " 
Pray  call  him  to  the  bar. 

At  which  there  was  a  fond  cry,  ••Tothebw* 
die." 

Mr.  IVemchard.  The  llousc  vrill  grow  cmn 
tcmnlible  to  the  extremest  degree,  atthisrato. 
Sttcli  a  thing  was  never  before  in  parhament ; 

*  Bishop  Biunet  fftvea  the  foUowing  cha- 
racter .of  him :  ^*  JenunSf  new  modeSecictaiy 
of  State,  was  die  chief  manager  for  the  cooort, 
against  tlic  Bill  of  Exeluaioa :  he  vras  a  man 
of  an  exraiphuy  life,  and  cousklwahly  learned ; 
but  be  was  dulTand  sk>w :  he  was  snapedcd  of 
leaning  to  popery,  though  very  unjoAiy  ;  but 
he  was  set  on  every  puiMtilio  of  the  Chuivh  of 
Engfamd  to  supenmtion  ;  and  was  a  great  as- 
sertor  of  the  dnrine  right  of  monarehy ,  and  vma 
for  carrying  the  prerogative  high :  Ae  neither 
■poke  nor  wrote  welL"  History  of  hia  Own 
Tiroes,  vol.  1,  p.481.-*IaButarode'sMeaMna, 
p.  379,  there  is  a  letter  from  sir  Leohne  Jeo- 
kins,  dated  the  SIst  of  March,  1086,inwhicii 
isthefoUmringaeoountofhimsdf:  **  His  ma- 
jesty hath,  upon  my  moat  humble  and  even 
unpiDftunate  suit,  given  me  leave  in  legvd  of 
my  heahh,  to  resign  my  pool  of  secrelaiy,  and 
hath  bestoi»ed  it  upon  Mr.  Godolphia.  My 
great  concern  ia,  that  this  being  a  pure  clfoet  of 
my  most  hnmUe  supphcatioD,  and  even  into- 
lerable importunity,  with  hie  m^city  and  the 
didte,  it  may  not  be  imputed  to  anv  suspriae 
upon  me  at  court,  much  lasa  to  ay  iftainr^.^  ^^ 
the  present  measures  there,  llus  1  say,  lie- 
cause  I  know  the  fanatica  will  ]f«t  the  noet 
malicious  oonstrucUoos  they  can  mvcst^  i^ion 
an  incident  at  court '*^Upaa  this,  Mr.  HataeD 
observes,  <*  Whoever  wiH  recolleet  the  proceed- 
ings, that  were  going  on  at  this  period,  widi 
respect  to  the  surrender  of  chaitoca  throughom 
the  kinsdom,  the  criminal  prosecutiooa  at  the 
Old  Bailey,  vrith  oUier  instonees  of  the  deter- 
mination of  the  king  and  duke  of  York  to 
establish  absolute  power  in  this  eoontry,  will 
know  how  to  appreciate  the  character  of  a 
stateman,  who  was  fearful  he  rimukl  be  aoa- 
pected  of  retiring  from  oflice» 
the  pressnt  measures  of  the  oouit." 
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**  That  the  whole  House  should  reflect  upon 
thekinff/*  and  for^himtosavy  *^  Do  what.yoa 
trill  wim  me,  I  wiU  not  go." 

Secretary  Jenkint.  I  said  no  sueh  thing, 
«>  That  the  Hoiise  reflected  on  the  king;"  but 
**  That  I  take  it  as  a  reflection  upon  the  king, 
ay«aaster." 

His  words  were  thus  ststted,  "  This  message 
liad  not  been  put  upon  me  but  for  the  cluuvcter 
I  bear — I  value  not  my  life  or  liberty ;  do  what 
you  win  with  roe,  I  will  not  go."    ' 

Secretary  Jenkiht.  I  s^  «'  That  thk  is 
|rat  upon  me,  to  my  apprehension^  for  the 
i^haracter  I  bear ;  and  do  what^ou  will  iHth 
^ne,  I  win  not  go^** 

Sir  TF.  Jones,  I  am  tony  to  see  any  mendier 
fcehare  himself  at  this  rate.  T%is  ^x>nflrms  me 
in  the  opinion  of  the  design  some  men  hare  to 
dflipress  the  honour  of  this  House.  A  book  has 
been  written  by  a  member  of  this  House* 
(which,  in  time,  I  hope  you  wiU  consider  of) 
**  That  the  House  of  Commons,  in  Hen.  3,*s 
time,  sprung  out  of  rebellion."  This  goes  on 
this  day  in  tnc  same  method.  Let  a  man  be  of 
what  quality  he  wiU,  if  he  be  too  b^  to  carry 
Tour  message,  he  is  too  big  to  be  your  mem- 
per,  and  not  flt  to  be  diosen  for  one.  Thus  to 
scorn  4be  commands  of  the  Housjb,  ^d  to  be 
|oo  biff  for  a  messenger  of  die  House  of  Com- 
mons! Secretaries  are  sent  on  messages  erery 
day,  and  is  he  too  big  for  this,  to  accuse  a 
person  of  the  Popish  P&t?  If  this  be  so,  sit  no 
longer  hen$  but  go  home.  His  character  is 
great,  but  he  may  be  privy  to  diings  hid  fix>m 
us,  possibly,  by  this  extraordinary  carriage. 
Is  ft  come  to  that  pass,  for  us  to  be  dealt  \^h- 
idl  as  none  of  onr  pretlecessoia  erer  were  be- 
fore f  If  my  brother,  or  son,  dealt  with  the 
House  thus,  I  would  hare  him  made  an  ex- 
iimple  I  and;  for  aught  I  see,  he  provokes 
you  more  by  his  explanaticiu ;  ^ererore  pray 
'gjoon. 

Secretary  Jenkins.  I  am  ready,  and  I  thnik 
«nyself  as  much  oblmd  as  any  man,  to  obey 
the  commands  of  the  House.  The  office  I  hare 
imderhis  majesty  excludes  me  not;  but  the 
Ihing  I  stand  upon  is,  That  the  motion  was 
rarned  on  in  ridicule.  I  have  an  honour  for 
this,  and  ever*  htfve'  had  for  aU  Houses  of 
Conmions,  but  in  thiiS  message  I  must  and  will 
he  e^cused.'^ 

Sir  Henry  Cnpel,  **  Ridicule"  is  not  a  word 
proper  Ibr  a  House;  of  Commons  :  what  is  ap- 
pointed by  them  is  with  aH  gravity,  especially 
where  tHe  life  of  a  man  is  concerned,  as  it  is  in 
an  impeachment.  We  are  in  an  unfortunate 
.age ;  now  things  come  to  Hght,  more  than  we 
were  before ;  tnat  now  it  must  be  said,  **  Im- 
peachments of  treason  strike  at  the  kinff,"  and 
**  the  btU  of  excluding  the  duke,  ^c.  is  leveUed 
at  the  king,"  I  am  sornr  it  is  said  here,  as  well 
as  in  other  places.  This  that  we  put  upon 
Jenkins  is  an  employment  for  the  king's  ser- 
Tioe,  and  he  tdls  us,  *^  It  reflects  upon  the 

^  Dr.  Brady^  who  served  for  the  University 
4|f  CiDibrif^. 


king,  and  he  wiU  not  ^o."  AU  the  Conunons 
do  win  be  reversed,  it  this  must  pass  for  doc- 
tine,  *<  That  what  we  do  inflects  upon  the 
king."  But,  Sir,  wieare  in  a  ship,  and  we 
have  to  do  with  thQ  master,  and  he  with  us. 
If  this  gentleman  would  make  any  sort  of  ex- 
cuse for  himself,  I  would,  for  my  share,  pass  it  ' 
by  ;  but  he  has  not  taken  it  off,  uut  rather  agp 
gravated  it.  If  he  has  nothing  fartlier  to  say 
fox  himself,  he  must  withdraw,  and  then  1. 
shall  iSijBke  a  morion,  for  the  hcmour  of  the 
House. 

(Sir  Thor/uis  Meren,  I  know  no  difference  of 
any  pc^rsons  here  ;  if  Jenkins  said  «<  I  thought 
sendmg  ipe  with  tl^o  impeachment  reflected  on 
the  king  ;  and  in  case  it  be  so,  I  wiH  suffer  any 
thing  under  that  reflectiop,"  a  man  may  be 
mistaken  in  his  thoughts :  but,  as  I  take  it,  h«t  * 
said  *'  It  was  his  thoughts  tW  <bc  messige 
was  a  reflection  upon  the  kinef,  and  in  that  case 
he  would  suffer  any  thing  rather  thanra  reflec- 
tion upon  the  king  in  tlie  character  he  bears." 

Sir  John  Krnl^^  after  he  had  inspired  Jen- 
kins with  a  whisper,  said.  It  is  an  ul  thing  to 
stumble  at  the  entrance.  I  do  hope  that  Jen- 
kins intended  no  disservice  to  the  llouse,  in 
what  he  said,  but  on  a  perfect  mistake.  I  did 
apprehend,  and  so  did  someodiers,  that  he  ms 
put  upon  it,  by  the  gentleman  that  moved  ii, 
mjest  (Mr.  ConingBby .)  But  be  it  in  jest,  or 
in  earnest,  he  ought  to  obey  your  order ;  but 
every  man  cannot  subdue  lin  own  heart.  But 
I  would  know  of  Jenkins,  whether,  upon  Aff- 
ther  consideration,  he  wiH  undertake  this  ser^ 
vice,  or  no .'  I  am  tiie  worst  advocate  in  th^ 
world  for  an  obstinate  person  ;  but  1  humbly 
offer  it  to  your  consideration  to  put  the  gentle- 
man unon  it,  whether  he  wiU  go,  or  no,  before 
he  witndraw. 

Secretary  Jenkins,  Since  the  House  is  so 
favourable  as  to  hear  me,  I  must  say  I  did  ap« 
prehend  it  a  reflection  upon  die  img,  which 
was  the  reason  why  I  renised  the  message  : 
but  if  I  apprehended  it  a  reflection  upon  the 
king  my  master,  I  am  heartily  sorry  I  should 
incur  the  displeasure  of  the  House,  and  I  hope 
you  will  pardon  the  freedom  of  the  expression, 
of  reflection  upon  the  king.  I  had  no  other 
consideration  whatsoever  that  induced  me  to 
say  the  words. 

mr.  Fleetwood.  I  look  iipon  this  as  so  great 
a  reflection  upon  flie  House,  from  this  gentle- 
man, that  he  ought  to  come  upon  his  knees,  at 
the  bar,  to  ask  pardon. 

Mr.  Boseawen,  We  are  ail  subject  to  inflrmi* 
ties.  Seeing  the  thing  is  so,  Jenkins  could  not 
apprehend  any  reflection  upon  the  king  in  the 
message,  but  he  mi^ht  upon  himselF.  The 
thing  was  a  little  smilingly  moved  ;  but  since 
he  has  esqplaincd  himself,  I  would  have  this 
passed  by,  as  I  should  desire  for  myself,  upon 
the  like  occasion. 

Lord  Cavendish.  Tlie  gentleman's  fauh  is  • 
great  one  ;  but  after  he  has  now  beggped  the 
pardon  of  the  House,  and  that  he  is  ready  to 
obey  the  Order  of  the  House,  I  am  willing  to . 
pass  it  over.    Though  it  be  a  great  flmk,  yet 
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it  is  too  little  to  give  occasion  for  a  breach,  at  I  may  indict  at  Iiis  suit,  or  the  bdr  or  the  wife 
this  tiiue.  of  the  party  murdbrei  may  brinjgp  an  a^{»eal  ;* 


jScv'reUU'v  Jenkins.  I  am  ready  to  obey  the 
orders  of  the  Ilomse,  1  am  Very  sorrv  that  the 
words  wliich  fell  from  me,  gave  the  Aouae 
ofTencc. 

And  sa  the  thing  passed  over,  and  he  carried 
tlu'  message. 

Colunei  Birch.  For  the  discovery  of  this 
Plot  af  Fitzharris  we  ougiit  all  to  give  God 
thaiiks,  next  to  the  discovery  of  the  Popish 
I'lot.  This  is  a  great  service  to  the  nation^ 
and  it  is  not  the  first  service  tliat  sir  William 
Waller  has  done  the  nation .  If  ever  the  thanks 
of  the  House  were  deserved,  it  is  for  this  dis- 
covery ;  therefore  I  move,  **  That  he  nuy 
have  the  tlianks  of  the  House." 

House  of  Lords,  March  26. 


A  Message  was  brought  from  tbe  House  of 
Commons,  oyjsir  Leolin  Jenkins  and  others,  in 
theso  words :  **  The  Commons  of  England,  as- 
sembled in  parliament,  having  received  infor- 
mation of  divers  traiterous  practices  and  designs 
of  Edward 'Fitzharris,  have  commanded  me  to 
impeach  the  said  Edward  Fitzhairis  of  hi^h 
Reason  :  and  I  do  here,  in  their  names,  and  m 
ti«e  names  of  all  the  Commons  of  England, 
itopeach  Edward  Fitzharris  of  high  treason. 
They  have  further  commanded  me  to  acquaint 
yonr  lordships,  that  they  will,  within  conve- 
nient time,  exhibit  to  yomr  Iprddiips  the  Articles 
of  chaivc  against  him.'* 

Mr.  Attorney  General  gave  tlie  House  an 
account  of  the  Examinations  taken  against  Ed- 
ward Fitzharris  ;  ami  said  "  He  had  an  order 
of  the  king's  dated  the  9th  of  March  instant, 
to  prosecute  the  said  Fitzharris  at  law;  and 
accordingly  he  bath  prepared  an  indictment 
against  Him  at  law." 

And,  after  a.  long  debate,  the  question  was 
put,  <*  ^Vhether  Edward  Fitzharris  shall  be 
proceeded  with  according  to  the  course  of  the 
common  law,  and  not  by  way  of  impeachment 
in  parliament,  at  tins  time  ?"  It  was  resolved 
in  the  afBcmative. 

Meulor«mduqa,  That  before  the  putting  the 
Above  question*  leave  was  a^ed  for  entering 
protestations  ;  wliich  was  granted. 

«'  Dissent ientibui  ;  Because  that  in  all  ages 
it  hath  been  an  undoubted  rug^ht  of  tlie  Com- 
mons to  impeach  befpre  the  Lords  any  sulnect, 
for  treasons  or  any  crime  whatsoever  j  and  the 
jeason  is,  because  great  olfences  that  iniluence 
the  government  are  most  effectually  determined 
in  parliament. 

*'*Wc  cannot  reject  the  Impeachment  of  the 
Commons,  because  that  siiit  or  complaint  can 
be  determined  no  where  else  ;  for  if  ^e  naily 
impeached  should  be  indicted  in  the  King's 
Bench,  or  in  any  other  court,  for  the  same 
olfi^nce,  yet  it  is  not  the  same  suit ;  for  an  im- 
peachment is  at  the  suit  of  the  people,  and  they 
have  an  interest  in  it.  But  an  indictment  is 
the  suit  of  the  king :  for  one  and  the  same 
offence  may  entitle  several  persons  to  several 
snits  I  as  ifa  murder  be  committed,  the  king 


and  tbe  king  (rannot  release  that  appeal,  nor 
his  indictment  prevent  the  proceedings  in  the 
appeal,  because  the  appeal  is  tbe  suit  of  the 
party,  and  he  hath  an  niterest  in  it. 

**  It  is,  as  we  conceive,  an  absolute  denial  of 
I  justice,  in  regard  (as  it  is  said  before)  the  same 
suit  can  be  tried  no  where  else.  The  House 
of  Peers,  as  to  impeachments,  proceed  by 
virtoe  of  their  judicial  |>ower,  and  not^by  tbeir 
legislative  ;  and  as  to  that,  act  as  a  Court  of 
I^cordy  and  can  deny  suitors  (especially  tbe 
Commons  of  Eogland)  that  bring  legal  com- 
I  plaints  before  them,  no  more  than  tbe  justices 
of  Westminster  Hall,  or  otlier  courts  can  deny 
any  suit,  or  criminal  cause,  that  ia  regularly 
commenced  before  them. 

*'  Oui*  law  saitli,  in  the  person  of  the  king, 
"  Nulli  negalnmus  justitiam,'  We  will  deny 
justice  to  no  single  person  :  yet  here,  as  we  ap- 
prehend, justice  is  denied  to  the  whole  body  of 
the  people. 

<'  And  this  may  be  interpreted  an  exercising 
of  an  arbitrary  power,  and  will,  as  we  fear, 
have  influence  upon  the  constitution  of  tbe 
English  government,  and  be  an  encouragement 
to  3\  infei'ior  courts  to  exercise  the  same  arbi- 
trary power,  by  denying  the  presentments  of 
grand  juries,  &c. ;  for  which,  at  this  time,  the 
chief  justice  stands  impeached  iu  the  House  of 
peers. 

'*  This  proceeding  may  misrepresent  the 
House  of  Peers  to  the  king  and  peoole,  esipe- 
dally  at  this  time  ;  and  the  more  m  tne  ^fia^i- 
cular  case  of  Edward  Fitzhairis,  who  is  p'licv 
licly  known  to  be  conceinod  in  vile  and  horrid 
treiisons  against  his  majesty,  and  a  great  con- 
spirator in  the  Popish  }^ot,  to  murder  the  kin^, 
and  destroy  and  subvert  the  Protestaht  reli- 
gion. Kent,  ShafVesbury,  Macclesfield,  Her- 
bert, Bedford,  Stamford,'  Westmorebmd,  Salis- 
bury, Pagtt,  Cornwallis,  Hnntinstlon,  Clare, 
Sunderland,  Esscx^  Crewe,  P.  Wharton, Mor- 
daunt,  Gi-ey,  Monmouth,  J.  Lovelace." 


HovsE  OF  Commons,  March  96,  p.  m. 

(^Debate  in  the  Commons  on  the  Lords  re- 
fusmg  to  proceed  upon  the  Impeachment 
against  Edward  Fitzharris,  and  directing  that 
he  should  be  proceeded  against  at  common 
law.]t 

*  "  Which  was  always  to  be  preferred  ;  and 
upon  notice  thereof,  all  prosecution3  at  the 
kmg^s  suit  were  to  stop,  till  tlie  prosecution  at 
the  suit  of  the  |>arty  Mas  determined."  Note 
to  former  edition. 

t  *'  The  Couitiious*  Impf  achment  agaiiist 
Fitzhari'is  w  as   rejected  by  the  Loixls  upon  a 

Srcu nee  with  ^vhich  ioni  Nottingham  furmsheil 
lem.  It  MS-s  .tiiis  :  Edwartl  ti  had  got  some 
Commoners  rthc  six  murderers  of  Edwaiil  9] 
to  be  condeuiiietl  by  the  Lords,  of  which  when 
the  House  of  Commons  complained,  an  order 
was  maile,  '^  Tliat  no  such  thing  should  be 
done  for  the  future."    Now  that  related  only 
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Sir  Thomas  Lee.  I  see  not  what  farther  nse 
tfiere  is  of  a  partiament,  if  the  House  of  Peers 
will  be  a  Coart,  and  tiot  a  Cotnt,  to  serve  a  pre- 
sent purpose. 

Sir  William  Jones.  In  amatlor  so  rery  plain 
and  conspicuous,  as  the  refusal  of  this  ittipeacfa- 
ment  by  the  Londs,  I  am  uawiUinijf  to  make 
unnecessary  doubts.  If  indeed  an  inferior  court 
had  proceeded  to  judgment  in  this  matter  of 
Fitznarris,  then  it  might  have  been  pleaded  in 
bar  against  the  impeachment  of  the  Commons. 
There  was  an  indictment  against  the  Lords  in 
the  Tower,  in  the  King's- Bench,  found  upon 
record,  and  yet  that  was  no  impediment  to  their 
trial  b)?  the  impeachment  of  the  Commons ; 
but  in  this  case  of  Fitzharris,  here  is  no  indict- 
ment or  prosecution  begun  in  any  inferior 
court  of  law.  We  have  a  precedent  fresh  in 
memory  of  the  impeachment  of  a  commoner 
at  the  Lords  bar,  if  the  Lords  doubt  that,  which 
was  of  my  lord  chief  justice  Scroggs  ;  so  that 
we  need  not  spend  our  time  to  search  for  pre- 
cedents to  maintain  om*  right  at  a  conference 
with  the  Lords.  Perhaps  the  Lords  Journals 
are  not  yet  made  up  into  form  ;  but  some  mem- 
bers hare  taken  notes  out  of  their  minutes,  and 
find  that  the  Lords  have  dismissed  the  impeach- 
ment against  Fitzharris,  and  left  him  to  trial  at 
common  law,  and  have  ordei-ed  it  so  by  the 
Lords  *^  spiritual"  as  well  as  **  temporal ;" 
and  in  this  case  they  have  determined  a  grtot 
point,  "  That  the  Lords  spiritual  have  power 
to  judge  in  an  impeachment  of  capital  matters,^' 
which  we  never  own,  nor  ever  shall,  and  here 
we  are  denied  justice  by  those  who  have  no 
right  to  vote  it.  In  this  the  Lords  have  done 
a  double  act  of  injustice.  Seeing  then  that 
Uie  Lords  have  taken  upon  them  to  throw  out 
this  impeachment,  ($^c.  let  us  assert  and  declare 
our  rignt  of  impeaching  in  capital  caiKses,  and 
that  the  Lords  have  denied  us  justice  in  reiiis- 
ing  the  impeachment  lujrainst  Fitzharris  ;  and 
then,  aiter  having  asserted  our  privilege,  let  us 
draw  up  our  reasons  to  maintain  it,  and  make 
it  part  of  ottr  Conference  to  show  the  Lords, 
how  unreasonable  the  Lords  actions  have  been 
in  their  proceedings. 


Sir  IV.  Winningtotr,  If  this  refusal  of  the 
Lords  was  an  ordinary  Impeachment  of  mono- 
polies, or  the  like,  I  snonid  not  press  you  in  the 
matter ;  but  this  is  not  an  ordinary  considera- 
tion, but  that  which  relates  to  our  religion  and 
property;  and  how  the  bishops  come  in  to  stifle 
thi^imneachment,  let  God  and  the  word  judge! 
'  I  would  know  if  there  be  an  impeachment 
a^inst  a  man  from  the  Commons^  and  no  in- 
dictment upon  record  against  him  m  the  courts 
belmv,  only  the  attorney  (general  told  the  Lords, 
that  the  king  gave  him  directions  to  prosecute 
Fitzharris,  and  there  is  no  record  against  hinl. 
If  the  Lords  vote,  "  That  the  House  of  Com- 
mons shall  not  impeach  this  man  "  they  may  at 
well  vote,  that  we  shall  not  be  Protestants, 
But  yet  we  wiVi  be  Protestants.  I  take  this  to 
be  a  new  Plot  against  the  Protestant  religion, 


and  we 
say 


to  iKTOoeedings  at  the  king*s  snit ;  but  it  oould 
not  be  meant,  tliatan  Impeachment  from  tlie 
Commons  did  not  lie  against  a  Commoner. 
Judges,  secretaries  of  state,  and  the  Lord 
Keepei'  were  often  Commoners.  So  if  this  was 
good  law,  here  was  a  certain  method  offerrtl  to 
the  Court,  to  be  troubled  no  more  with  im- 

Jieachments,  by  employing  only  commonera. 
n  short,  the  Peers  saw  the  <Iesign  of  this  Im- 
peachment, and  were  resolved  not  to  receive  it, 
and  so  made  use  of  this  colour  to  reject  it.'^ 
Burnet. 

"  On  this  occasion  a  protest,  ,wth  reasons, 
was  admitted  for  the  first  time,  signed  by  the 
duke  of  Monmouth,  and  18  other  Lords,  wiiich, 
by  the  means  of  the  Press,  for  which  it  was  ori- 
ginally calculated,  became  the  subject  matter 
of  nolitical  controversy  all  over  the  kingdom." 


impeach  this  man,  and  the  Lonis  fairiy 
We  wUI  not  hear  it."  If  this  be  the 
caise,  I  desire  you  will  coilieto  some  vote.  Yoq 
are  willing  to  discover  this  Plot  if  you  could.  If 
the  attornev-general  had  prepared  tlie  prosecu- 
tion of  Fitzharris,  and,  as  Jones  said,  ir  the  in- 
ferior courts  had  proceeded  to  judgment  agtiinst 
him,  then  that  judgment  is  pleaded  in  bar 
against  an  impeachment.  But  if  our  time  btf 
short  to  be  here  (as  I  believe  it  is^  pray  do  not 
delay  discharging  your  part  in  tbLs  matter.  If 
the  House  be  satisfied  in  it,  pray  make  a  vote, 
to  assert  your  own  right.  A  little  while  ago,  we 
knew,  that  the  judges  of  the  King's-bench  dis- 
charged the  grand  juiy  whilst  the  indictment 
against  the  duke  of  York,  tor  a  popish  recu- 
sant, was  depending :  This  proceeding  of  the 
Lords,  in  rejecting  the  impeachment  ot  Fitz- 
harris, seems  as  if  the  House  of  Lords  intended 
to  justify  that  proceeding  of  the  judges  by  their 
own.  It  is  a  just  reflection  of  weakness  to  doubt 
in  a  plain  matter.  If  no  gentleman  doubts  df 
our  right  of  imnetU;hing,  pray  vote  it  so. 

^Robert  Howard.  I  am  glad  we  are  off 
from  one  great  thing,  viz.  <«  3ie  exclusion  of 
the  duke  of  York  from  the  succession  of  the 
crown  as  the  best  means  to  preserve  the  Pro- 
testant religion."  I  cannot  believe  but  that,  in 
this  matter  of  rejecting  the  impeachment  of 
Fitzharris,  the  Lonis  have  cause  lor  what  they 
do.  In  this  ihatter,  precedents  you  need  not 
search;  you  have  instances  of  very  late  date : 
But  this  of  Fitzharris  seems  to  me  to  be  a  more 
dangerous  breath  than  usual,  a  bi*eati[i  fit  to  be 
stifled.  There  is  something  in  this  more  than 
ordinaiy.  If  this  be  a  sacred  respect  in  the 
Lords  to  the  common  trials  of  England  by  juries 
in  the  inferior  couits,  it  is  sti-anffe  that,  in  the 
case  of  Skinner,  the  Lords  should  contend  with 
the  Commons  about  the  trijl  of  it,  though  an 
original  cause.  This  refusal  of  the  Lords  seems 
td  me  to  be  no  great  value  of  the  law  of  £ng- 
Innd,  but  a  value  of  Fitzhariis  to  keep  him 
from  us.  When  I  have  seeu,  in  all  the  speeches 
to-day  relating  to  the  duke's  exclusion,  that  tlic 
duke  goes  not  single,  but  all  along  associated 
with  popery.  I  have  heard  such  excellent  dis- 
courses to  day  of  that  matter^  that  I  am  loth  to 
mingle  uly  weakness  with  them ';  biit  theee  ar« 
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sucb  coaasds  from  the  Lords,  that  I  beli^re 

bereafler  the  king  wiD  liave  no  cause  to  thank 
the  Lprds,  or  those  that  were  the  originals,  for 
involving  him  in  the  fatality*  of  them.  They 
vi  I  make  the  traiterous  libel  of  Fitzbarris  the 
copy  of  their  counsels.  Dangerfield  was  a 
man  reputed  most  infamous,  yet  if  he  ^vould 
discover  what  he  knew  of  that  sham  Presbv-  | 
terian  Plot,  nothing  of  mercy  was  too  big  tor  I 
him :  but  FItzharris,  a  man  of  no  infamy,  most  j 
be  hurried  away  from  Newgate  to  the  Tower, 
whc^he  wasHisposed  to  confess  the  whole  Plot 
to  those  gentlemen  who  examined  him.  Are 
you  so  lost,  that  there  is  no  mercy  left  for  the 
Protestant  reli^^on  ?  If  the  terror  of  his  oon> 
diUon  incline  bim  to  discover  all,  must  he  now 
be  taken  out  of  our  hands  ?  We  hear  of  other 
things  too  ;  that  the  French  ambassador  had  a 
band  in  the  contrivance  of  this  Plot  with  him, 
and  can  that  be  enquired  into  by  a  common 
juxy»  who  are  to  concern  themselves  in  no  more, 
than  whether  Fitzharris  be  guilty,  or  not  guilty  r 
1  must  confess,  that  with  the  caniage  of  this,  1 
have  enlarged  my  suspicion,  and  I  must  always 
suspect  unusual  ways.  We  see  that  the  worst 
of  mankind  has  been  pardoned,  with  all  his  vil- 
lainies about  him,  upon  an  ingenuous  confession; 
but  what  provocation  has  there  been  from  Fitas- 
barris,  to  oe  thus  hurried  away  to  trial  at  com- 
toon- law  in  a  disposition  to  confess  aU,  and  so 
be  out  of  the  reach  of  pardon,  should  that  dis- 
position continue  upon  him  ?  But  I  am  per- 
suaded something  depends  upon  this  man,  as 
well  as  upon  the  mil  wa  ordered  to  day.  When  I 
saw  the  temper  of  the  House,  when  Jenkins  re- 
fused your  Message  [See  p.  t228.]  (and  there  was 
0ometning  in  that  too)  that  the  House  would  make 
no  breach  upon  it  and  passed  it  over  with  great 
temper,  that  now  we  must  lay  down  all  prosecu- 
tion of  the  Plot,  and  that  tne  Protestant  reli- 
gion shall  have  no  mercy  !  Fitzharris  may 
merit  by  his  confession  where  he  may  reasona- 
bly hope  for  the  same  intercession  for  his  par- 
don, that  much  blacker  offenders  have  obtained ; 
but  if  his  breath  be  stopped,  I  am  sorry  the 
people  should  have  occasion  to  say,  <*  If  it  were 
Qot  for  the  Lords,  the  Protestant  religion  might 
have  been  saved."  Therefore  I  move,  that,  in 
the  wording  of  your  vote,  you  will  not  only 
Bay,  **  That  the  Lords  rejection  of  this  im- 
|>eachment  i«  not  only  a  subvertingthe  constitu- 
tion of  parliament,"  but  "  of  the  Protestant  re- 
ligiou**  also  ;  and  I  hope  yoa  will  do  this  with 
the  same  calmness  of  muid  that  every  man 
does  wish  that  loves  his  reh'gion, 

Segeant  Maynard,  This  damnable  popish 
]p1ot  is  still  on  foot  in  England,  and  I  am  sure  in 
Ireland  too  ;  and  what  arts  andcrafls  have  been 
used  to  hide  this  plot !  It  began  with  the  mur- 
der of  a  magu^rate  [Godtrey,]  then  with  per- 
jury and  false  suboi-nation,  and  this  of  Fitzharris 
IS  a  second  part  of  that.  We  sent  up  an  Ijpn- 
peachment  to  the  Lords  against  Fiti^harris,  and 
told  the  Lords,  "  That,  in  due  time,  we  would 
bring  up  articles  against  him,"  and  the  Lords 
refuse  to  try  him.  In  effect,  they  make  us  no 
pariiaioapt — If  we  are  the  prosecutors,  and  they 

I 


will  not  hear  our  accusatioify  their  own  lives,  as 
ii^Il  as  ours,  are  concerned.'  Thnis  a  strange 
way  <3f  proceeding ;  the  same  day  we  in  peach 
Fifaefaarris,  they  vote  we  fhtist  not  prosectrte 
him :  now,  when  all  is  at  stake,  we  must  not 
prosecute.  ^  If  this  be  so,  Hblland  must  sbbmit 
and  let  the  French  run^m-er  all.  'Hiis  b  a 
strange  Breach  of  privilege  of  pariiament,  and 
tend!)  to  ^e  danger  of  the  king's  person,  and  the 
destructiofa  of  the  Protestant  Religion,  lind  I 
hope  you  will  vote  it  so. 

ter  Thomas  Ptajrr.  I  shall  make  yon  a  ino» 
tion,  but  first  I  mall  say  we  have  had  a  con- 
siderable d^covery  of  the  former  plot.  I  call 
it  the  old  plot,  but  this  ^  Fitzharris  has  been 
new  upon  us.  His  is  siill  a  confirmation  of 
the  intention  of  miurdering  the  king,  the  duke 
oonsenting  to  destroy  his  own  brother  and  our 
king — I  have  oflen  heard  it  whispered,  that  the 
design  of  Madame*s  voyage  to  l>over  was  to 
promote  the  popish  religion,  but  it  is  |^ain  that 
Justice  Godfrey  was  murdered  by  the  papists, 
and  that  the  army  mustered  on  Blackheath  was 
raised  with  intentions  to  dlstro^  theProtestants  in 
Holland,  and  to  awe  the  City  of  London— When 
Fitzharris  gave  intunation,  that  he  would  dis- 
cover what  he  knew  of  this  plot,  and  that  ttto 
or  three  honourable  members  of  this  House  had 
examined  him,  this  man  was  fetched  the  next 
day  to  Whitehall,  and  fh^m  thence  hurried 
awav  to  th^Tov^er,  and  so  we  were  deprived  of 
all  nuther  hopes  of  discovery  from  him.  We 
now  revive  the  information  ttottk  an  Impeach- 
ment, and  now  this  man  must  not  be  brought 
hither  to  be  tried ;  He  must  be  tried  in  an  in- 
ferior court,  that  his  mouth  may  he  stopped,  and 
put  out  of  capaciur  to  discover.  This  d«i^  the 
case,  1  move,  "  That  if  any  judges,  justices  of 
the  peace,  juries,  &c.  shall  proceed  upon  the 
trial  of  this  man,  Uiat  you  will  vote  them  guilty 
of  his  murder,  and  betrayers  of  the  rights  of  tbo 
Commons  of  England.'* 

Hereupon  the  House  came  to  the  foOnwiiiy 
Rescdutioiw: 

Uesolved, "  That  it  is  Ae  undoubted  right  of 
the  Commons,  in  parliament  assembled,  to  im«- 
peach  before  the  Lords  in  PaHiamcnt,  any  peer 
or  Commoner  for  treason*  or  any  other  crime 

*  *'  Mr.  Justice  filackstone,  4  Commentaries 
c,  19,  lays  it  down,  •*  That  a  commoner  can- 
not be  impeached  before  the  Lords  for  any  ca- 
pital offence  but  only  for  High  Misdemeanors  :** 
And  to  prove  this  position  nc  cites  the  case  of 
Simon  de  Beresford,  from  Rot.  Par!  4  Ed.  5. 
No.  8,  and  6.— This  case  is  as  follows :  **  When 
in  4th  Ed.  3,  the  king  demanded  the  eai^ 
barons  and  peers,  to  give  judgment  ^against 
Simon  de  Beresford,  who  had  been  a  notorious 
accomplice  in  the  treasons  of  Rog«r  earl  of 
Mortimer,  they  came  before  the  king  injparfia- 
ment,  and  said  all  with  one  voice,  that  the 
said  Simon  was  not  tlieir  peer  ;  and  therefore 
Aey  were  not  bound  to  ju<^  him  aa  a  peer  of 
the  land.  And  when  ailenrards,  in  the  same 
parliament,  they  were  prevailed  d|ion,-  in  respect 
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or  iniMlemeanor ;  and  that  the  refusal  of  the  I     Resolved,  '^  That,  in  the  caM*6f  Edward  Fite- 
Lords  to  proceed  in  parliament  upon  such  Im-  |  harris,  who,  b^  the  Commons,  lias  been  bn- 

nUu  of  justice,  and  a  violation  '  peached  for  Hig'h -Treason,  before  the~  Lords. 


pcachment  is  a  den! 

df  the  constitution  of  parliaments. 


tb  the  noloriety  and  heiapusness  of  his  crimes, 
to  reoeiv«  the  charge  and  to  giTejndfipDouent 
against  him,  the  following  protest  and  ^tiso 
was  entered  on  the  parUament  roU.      <  And 

*  it   is  assented  and  accorded  by  our  lord  the 

*  king,  and  all  the  great  men.  in  full  parliament, 

*  that  albeit  the  peers,  as  iuoges  of  the  parlia- 

*  ment,  have  taken  npon  them.-  in  the  presence 

<  of  our  lord  the  king,  to  make  and  render  the 

*  said  judgment ;  yet  the  peers,  who  now  are 

*  or  shall  be  in  time  to  come,  be  not  bound  or 
'  charged  to  render  judgment  upon  others  than 

*  peers  ;  nor  that  the  peers  of  the  land  have 
'  power  to  da  this,  but  uiereof  ought  ever  to  be 

*  dischaisped  and  acquitted  :  and  Uiat  the  afore- 

<  said  ju^^ent  now  rendered  be  not  drawn  to 

*  example  or  consequence  in  time  to  come, 
'  whereby  the  said  peers  may  be  chaxged  here- 

*  aAer  to  Judge  others  than  tneir  peers,  contrary 

*  to  the  Jaws  of  the  land,  if  the  like  case  happen, 

*  which  God  forbid.' — Rot.  Pari.  vol.  ^,  p.  53, 
64.  See  tbis  case,  in  the  original  language, 
with  the  opinion  of  the  judges  thereupon,  in 
the  Appendix  to  this  vol.  No.  10. — How  far  the 
condufiiuA  drawn  by  sir  W.  Blackstone  fit>ro 
this  casc^  which  was  a  proscicution  at  the  sttit 
Of  the  king,  has  been  admitted  to  be  law,  with 
regard 'to  prosecutions,  brought  before  the 
Lords  b^  impeachment  at  the  suit  of  the  Com- 
mons, will  appear  from  the  great  number  of 
instances,  wlueh  occur  in  the  followin&f  part  of 
this  volume,  (subsequent  in  point  or  trnieto 
this  of  Simon  de  Beresford  in  the  year  18S0) 
where  commoners  have  been  impeached  be- 
fore the  Lords,  fbr  capital  offences,  and  in  which 
the  Lprds  have  not  made  this  objection.  Lord 
HolKs  ilk  his  work,  concerning  the  judicature  of 
the  Bouse  of  Peers,  publish^  in  1069,  speak- 
ing of  the  case  of  8imon  de  Beresford,  gives  it 
as  his  apinion,  ^  That  the  protestation  of  the 
Lords,  not  ta  sit  in  judgment  upon  any  but 
peers,  was  a  mere  order  ofthe  House  of  I^ords, 
altend>le ,  at  pleasure.'— On  the  9nd  of  July, 
1689.  (See  the  Case  of  sir  Adam  Blair  and 
others  in  this  CoQection)  a.  doubt  arose  in  the 
Bouse  of  Lords,  WheUier  this  record  of  the 
4th  of  £d.  S,  was  a  statute  ?  And  the  ques- 
tion being  put  to  the  judges,  they  answer  *  As 
it  appears  to  them  by  the  aforesaid  copy,  they 
believe  it  is  a  statute  ;  but,  if  they  saw  the 
roll  itself,  they  could  be  more  positive  therein.' 
It  was  then  proposed  to  ask  the  judges.  Whe- 
ther the  Lords,  by  this  statute,  be  barred  from 
trying  a  commoner  upon  an  impeachment  of 
me  Hous^  of  Commons  ?  But  the  previous 
question  being  put,  it  passed  in  the  negative. 

*-  In  the  1st  vol.  of  tlie  Lords  Debates  (&e  Ap- 
pendix to  4  Cobb.  Pari.  Hist.  No.  xv.  p.  chdii.) 
js  a  pamphlet  written  by  sir  William  Jones,  and 
published  in  1681,.  in  which  this  question  is 
discussed,  *  Whether,  by  the  law  and'  costom 
•f  pariiameat,  iSbm  ix>rd8  ought  to  try  «om- 


with  a  declaration,   "  That  hi  convenient  time 

moners  impeached  by  the  Commons  in  par- 
liament ?" 

.'*  When  Simon  deBeresfbrd  is  charged  by  th« 
king  in  aiding  and  advising  with  the  said  earl 
Mortimer  in  the  said  treasons  and  f^onies,  th« 
said  earls,  barons,  and  peers,  came  before  the 
king  in  parliament,  and  said,  <  That  the  sai(|  Si- 
mon was  not  their  peer,  and  therefore  they  wert 
not  bound  to  judge  him,  as  a  peer  ofthe  land.* 
— ^This  accusation  against  Simon  de  Ber^ord 
was  at  the  king's  suit.  Rot.  Pari.  vol.  d,p.  ^. 
No.  4. — Notwithstanding  the  declaration  of  tha 
Ix>rds,  they  aflerwar£  condemn  the  said 
Simon  de  Bierestbrd  and  others,  not  peprs,  to  \m 
executed  for  the  said  treasons  ana  felonies— 
But  immediately  declare,  *  That  though  they 
had  from  this  time  proceeded  to  give  judgrtient 
upon  .those  that  were  no  peers,  hereailer  thesa 
judgments  should  not  be  drawn  into  e^ampla 
or  consequence,  so  that  they  should  be  caltsd 
upon  to  judge  others  than  tliefr  peers,  contrary 
to  the  law  of  the  land.'  Rot.  Pari.  vol.  2,  p. 
54,  No.  6— la  the  29th  ch.  of  Magna  Charta, 
9th  Hen.  3,  it  is  said,  ^  Nee  super  eum  ibimns, 
'  nee  mittemus,  nisi  per  legale  ludicium  parium 
^  suorum,  vel  per  legem  terrs.'  That  is,  says 
sir  Edward  Coke,  Snd  Inst.  p.  46.  '  No  man 
shall  be  condemned  at  the  king's  suit,  dther  be* 
fore  the  king  in  his  bench,  where  the  pleas  are^ 
Coram  Rege,  (and  so  are  the  words, '  nee  super 
eum  ibimus,'  to  be  understood'^  nor  before  any 
other  commissioner  or  judge  wnatever,  (and  so 
are  the  woi-ds  '  nee  super  eum  mittenius,'  to  be 
understood).'  And  again,  2  Inst.  p.  48,  in 
commenting  upon  the  words,  *  Per  judicium 
'  parium   suorum,'    sir   Edward    Coke  says, 

*  Note,  as  is  before  stud.  That  this  it  to  be  un* 
der&tood  of  the  king's  suit ;  for  if  an  ap- 
peal be  brought  against  a  Loid  of  parliament, 
whirh  is  the  suit  of  the  party,  there  he  shall  be 
tiied,  not  by  his  peers,  but  by  an  ordinary  jury : 
For  that  this  Matute  extendeth  only  to  the  king's 
suit.'  So  in  the  lord  Dkcre's  case,  in  the  26tii 
of  Henry  8th,  on  a  question.  Whether  he 
might  wave  his  trial  by  his  peers,  and  be  tried 
by  the  country  I  the  judges  all  agreed,  that  ha 
oouid  not.  *  For  the  statute  dfOiasnaCharta 
is  in  the  nefpative,'  *•  Neo-super  eum  ibimus,  nisi 

*  per  legale  judicium  parium  suorum,'  thnt  is 
at  the  king's  suit  upon  an  indictment' 
Kdyng's  Rep.  p.  56.  And,  in  the  tratit  cited 
before  in  the  note,  p.  54,  air  William  Jones  sayv, 

*  It  is  evident  from  the  roll  itself,  in  the  ease 
of  Simon  de  Beresford,  and  the  otfier  records, 
that  the  Lords  did  judge  those  oommdneni  oob- 
trary  to  th^  Uw  of  the  hmd,  ihtt  is,  at  the  in- 
stance of  the  king ;  so  that  judgment  waa 

fiven  at  the  king's  suit,  in  a  way  not  watranied 
y  the  kw  and  custom  of  pariianMntj  or  any 
other  law  of  the  kmgdoHi :  out  there  is  not  a 
word  in  that  record,  ^i^bidi  impotti  a  reatrlctleii 
of  that  lawful  jttrisdictieii,  wbicb  eiorconrtita* 
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ibey  would  bring'  ap  the  Aiticies  against  him ;"  j  by  w%y  of  hapemhtneat  io  ]iaHiaineiil,  «t  tliis 
for  the  Lords  to  resolve,  <^  That  the  said  £d-    time,  is  a  denial  of  Juatioe,  and  a  Tidatioii  of 


ward  Fitzharris  should  be  proceeded  with  ac- 
cording^ to  the  course  of  common-kw,"  and  not 

tion  placeth  in  the  Lords  to  tiy  commoners, 
when  their  cases  should  come  berore  them  law- 
fully, that  is,  at  the  suit  of  the  Commons  by 
imp^chmeut.'*  4  Hats.  Prec,  pp.  54,  67. 

BIr.  Hataell,  in  support  of  his  doctrine,  that 
commoners  may  beimpearhed  of  High-treason 
before  the  House  of  Lords,  cites  the  case  ckT 
Chief  Justice  Scrog^,  as  to  which  he  notices 
tbatthe  Chief  Justice  did  not  as  a  commoner 
plead  to  the  Lords'  jurisdiction,  and  that  though 
sereral  members  expressed  their  doubts  how 
far  the  Commons  ought  to  impeach  for  liij^h- 
Treason  a  person  as  ffuilty  of  crimes  which 
are  not  declared  to  be  such  by  the  statute  of 
treasons,  25  Edward  3,  no  person  doubted  but 
that  if  the  crime  charged  did  amount  to  High 
Treason,  sir  William  Scroggs  a  commoner  was 
va  object  of  impeachment  though  for  tf  ca- 
pital offence.  He  also  cites  the  case  of  the  earl  of 
Tyrone,  ordered  to  be  impeached  Jan.  the  6th, 
1681  (See  4  Cobb.  Pari.  Hist.  1978),  and  he 
mentions  that  sii*  W.  Jones,  in  the  debate,  says, 

^'  There  is  no  question,  but  a  peer  of  Ireland 
is  but  a  commoner  in  England ;  and  no  question 
but  he  may  be  preceded  against  by  im- 
neachment,  as  well  as  by  common  trial. 
You  cannot  mistrust  voor' managers,  nor  a 
common  jury ;  but  me  accusation  of  lord 
Tyrone  arising  in  parliament,  it  is  properest  he 
be  tried  in  pariiament."  Mr.  Boscawensavs, 
'  No  commoner  can  be  tried  by  the  Lords,  out 
by  impeachment  of  the  Commons.'  It  ap- 
pears tnat  sir  J.  Trevor,  sir  Francis  Winnington, 
and  Serjeant  Maynard,  concurred  in  this  pro- 
ceeding."   4  Hats.  Prec.  p.  110. 

Soju4ge  Beridey  was  impeached  ibr  Higrh- 
Treason,  see  his  Case,  vol.  3,  p.  1S83,  of  this 
CoQection,  see  too  the  Case  of  Jermyn,  Piercy, 
and  others,  mentioned  4  Hatsell  134,  where  a 
reference  is  made  to  lord  Cbiendon's  account  of 
their  plot  9od  also  to  the  queen's  representation 
cf it.  There  is  likewise  an  account  of  it  in  Mt^  s 
Histpry.  Mr.  HatseQ  also  cites  the  Case  of 
Daniel  O'Neile  impeached  of  High-Treason  in 
the  year  164J,  and  he  quolss  from  sir  William 
Jones's  pamphlet,  •'  If  this  (that  the  Lords  could  * 
aot  try  a  commoner  upon  an  impeachment  for 
High-Treason)  was  so,  it  would  be  in  the  power 
of  die  long,  by  making  only  commoners  mi- 
nisters of  state,  to  subvert  the  ffovenimentby 
Uieir  contrivances  when  tbey  pleased.  Then* 
greatneaf  would  keep  them  out  of  tlie  reach  o^* 
otdinaty  courts  of  justice;  or  their  treasons 
Jwight  not  perhaps  be  within  the  statute,  hm 
iiach  as  fall  under  the  cognizance  ef  no  other 
court  thftn  the  parliament ;  and  if  the  people 
-might not  of  right  deoiand  justice  there,  they 
^onighi,  without  fear  of  punishment,  act  tlie 
most  #8lnictive  viliaimesagainst  the  kingdom  ; 
.il  vvpttld  also  follow,  that  &e  same  fart,  which 
inapMriitmiioii^aiidlpttiuihabfe  with  death, 
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the  constitution  of  nariiameols,  and  an  obstruc- 
tion to  the  farther  dUscoveiy  of  the  Popi&ih  Pkit, 

in  a  eommeiier  is  no  crinw,  and  sulgect  to  no 
pmiishmeBt."    4  Hals.  Pkee.  SOO. 

"^Btr  MirtthewHale,  in  the  Jnrisdiotios  of 
the  Hooaa  of  Lords,  ch.  16,  p.  9«,  mm, 
'  Some  have  diooght  this  dedaratioB  of  Uia 
4th  of  Ed.  3,  being  done  thus  solemnly,  in 
'  pleno  pailiamento,'  was  a  statute  or  act  of 
parliament.  But  that  seems  not  so  doff.  It 
was  certainly  as  solenm  a  declaration  by  the 
Lords  as  could  be  made,  less  Uian  an  act  of 
pariiament ;  and  it  is  as  high  an  evidence 
against  the  jurisdiction  of  the  Lords,  to  try  or 
judge  a  commoner,  in  a  criminal  cause,  as  caa 
poi»iblybe  thought  of:  (1.)  Beomse  done  by 
way  of  declaration,  to  be  against  law  ;  and, 
(H.)  Because  it  is  a  declaration  by  the  Lords  in 
disaffirmance  of  their  own  iurisJiction ;  which 
commonly  judges  chuse  rather  to  amplify,  if  it 
may  be,  than  to  abridge."  4  Hatsell,  Prec.  p. 
285. 

For  more  precedents  see  lord  Rochester's 
Report  in  the  Case  of  sir  Adam  Blair  and  othecs. 
in  the  year  1689,  in  this  Collection. 

Roger  North  has  a  passi^  on  this  • 
very  well  worth  consideration  : 

<<  At  the  Oxford  parliament,  when  the  black- 
rod  knocked  at  the  door,  sir  Wm.  Jones  was  in 
the  midst  of  a  speech  to  inflMoe  the  House 
upon  the  subject  of  Fitzharris ;  proving  tiiat 
the  House  might  impeach  commoners,  and  an- 
swering the  objections  from  Magna  Charta,  viz. 
— r-*  per  judicium  parium,'  he  was  coming  to 
the '  lAixTeiTs,'  and  was  interrupted  by  thedu* 
solution.  I  could  have  bc^en  content  it  had 
staid  a  little  longer,  that  his  whole  argument 
mijgfht  come  to  us ;  because  the  strength  of  the 
objection,  which  he  was  a  going  to  answer,  lies 
in  tliis,  viz.  that  Les  Terra  is  not  contrary  to^ 
nor  doth  repeal  or  restrain  the  <  Judicium 
<  parium,'  but  both  are  of  absolute  extent,  the 
former  as  to  fact,  and  the  other  as  to  the  law, 
when  the  fact  is  stated.  The  former  is 
Guilty  or  Not  Guilty,  that  is  '  per  ju- 
'  dicium  parjum  ; .  but  there  may  be  other 
pleas,  as  misnomer,  demnrrers,  exoeptionsy 
pardons,  and  confessions,  upon  which  the  issue 
IS  wholly  to  the  court ;  as  also  the  punishment 
oiler  verdict  of  the  peers,  and  all  that  r^rs  to 
the  Lex  Terra.  So  as,  by  that  distinction  in 
Magna  Charta,  the  offices  of  the  jury,  and  of  tho 
court,  one  for  fiict,  and  the  other  for  law,  are 
kept  distinct.  And  another  objection  was  to  be 
answered,  which  is  that,  by  an  impeachment 
and  judgment  of  the  LonLs,  a  commoner  is  do* 
prived  of  liis  legal  challeoges.*'     £kam.  506. 

The  diifereno^  of  opinion  .which  have  prp- 
vailed  respectitig  thb  matter  strongly  illostcste 
the  unsettleduess  of  the  '  Lex  et  Consuetudo 
*■  Parliameati,'  (See  the  Caf«e  of  Shhiey  and 
Fagg,  vol.6,  p.  11*41  of  this  Collection.  See  tap 
Air.  ilatsdH's  unoertiuoty  aft  to  whed^.  ^ 
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awLof  giamdanMrto  hM  ra%eiiy'i  penon,  tad 
tbe  Piotegt«iit  fSeligioq*?' 

itciQlf od,  "  That  for  auv  inimor  ovurt  to 
pcQooed  agidnsl  Edwmrd   rtuharn^  or  any 

CooHnoaa  Jooinala  ate  public  records^  Peeoe- 
dents,,  YoL  3,  c.  4..*  -      .*.  & '•  « 

Sir  Mm  Aei«sbjm  dies  uoliGin^  thai  tlu^im- 
IwaobinaDt  of  Fitzhatris-waa  natdMieto  de- 
9liiiy»  but.  to  ierre  hioi  u\  oppositioii  to  the 
coun,  «ay0» 

"  The  Lords  refused  to  receive  ^tehanris*s 
imoeachment;  oWnring  that,  he  being  already 
incBcted  at  common  law,  and  in  a  way  of  trial 
by  his  p^rs,  as  Magna  Charta  directed,  they 
could  not  perceive  how  their  House  could  take 
notice  of  his  offence.  The  Commons  hereupon 
grew  angrv  with  the  Lords,  and  voted  that  such 
their  lordships  proceeding  was  a  delay  of  jus- 
tice, a  breach  of  the  privilege  of  parliament, 
and  a  bar  to  the  fVirther  discovery  or  the  Popish 
Plot ;  and  that  for  any  inferior  court  to  pro- 
ceed tlK^eiHf  while  an  impeachipent  was  de- 
pencfing,  was  an  high  breach  of  the  privilege 
of  parliament.  The  heats  grew,  in  short,  to  an 
^vcess  in  both  Houses,  both  as  to  this,  and  the 
Bill  of  Exclusion.  The  Commons,  however, 
were  of  opinion,  that  the  king  would  give  way 
to  thcpit  he  having  already  made  such  ad- 
vances towards  their  measures,  and  bebg  in 
muh.  thorot^  distress  for  money,  besides  that 
many  Tdio  were  near  the  king,  urffed  them  to 
persist  sdn  in  their  endeavours.— 1  waff  at  the 
K]ng^l  couch^e,  as  I  was  three  times  in  one 
wed:;  his  discourse  ran  generally  upon  the 
impo^lity  of  an;r  thing  Uke  the  Popish  Plot, 
the  contradicttons  m  which  it  was  made 
op:  that  he  intended  Phzhairis  should  come 
^kpon  his  trfad  immediately :  that  in  all  afflHrs, 
relating  to  himself,  tiie  hiws  should  have  their 
reenlar  course;  and  that,  whatever  his  own 

Snrate  opinion  might  be,  he  would  |[ovem  by 
item,  and  by  them  only. — Fitzhams  was  ar- 
rugnol  at  the  Kii^'s-bench  bar,  where  by  his 
counsel  he  reused  to  plead ;  because  he  stood 
in  parliament  impeacned  for  the  crimes  he 
there  was  to  be  indicted  for;  Aoogfa  the  im- 
peachment specified  no  particular  treasons, 
which  flie  indictment  did.  The  .counsel  for 
tbe  king  said,  his  plea  was  evasive,  it  not  ap- 
pearing whether  the  same  crimes  were  mtend- 
ed  byme  one,  as  by  the  other. 

**  This  point  was  argued  at  the  bar,  but  the 
case  bdng  quite  extraordinary,  both  in  its  own 
nature,  as  well  as  because  of  the  severe  vote  of 
the  Cononons  at  Oxford,  the  judges  took  time 
to  corner  of  it,  but  two  days  afterwards  pro- 
nounced hid^ent  for  the  king ;  and  in  the 
end,  FitsEnams  receive  sentence  of  death,  for 
hkt  treason,  and  was  executed  accordingly." 

Mr.Halsdloboervts;  That  the  period  at  which 
Ibe  instance  bapviened  of  the  Impeachment  of 
Pitaharria,  and  tne  drcumstaoces  attending  it, 
render  an|r  arguments  or  condusioos  that  vt^y 
h0  drawaffom that  proceeding  of  very  Uttfe 


other  penran  lying  under  an  Impeachment  in 
parliament  for  the  same  crisMa  for  which  he  or 
they  stand  irap^||lied,  is  au  high  breach  of  the 
privilege  of  parliament." 

Immediately  after  these  proceedings,  namely 
on  Monday  the  28th  of  March,  the  parliament 
was  dissolved. 


VOL,  Ylil. 


This  last  parliament  of  king  Charles  the 
Second,  he  dissolved  at  Oxford,  on  March  28th| 
1681.  [See  the  particulars  of  the  dissolution 
in  Roger  North's  Examen,  p.  104].  After 
which  event  he  governed  mthout  a  mirliament, 
[See  a  note  to  the  case  of  liichaid  Thompson, 
ittpro,  p.  7.]  during  the  remiuning  four  years 
ofnis  reign  *^  with  a  sort  of  legal  tyranny,  or 
abuse  of  the  legal  powers  witli  whicn  the  con- 
stitution had  invested  him,  emploving  his  court 
of  King's-bencb,  (as  his  &ther  bad  employed 
the  court  of  Star-chamber)  to  persecute  his  sub- 
jects under  the  forms  of  law,  by  taking  away 
the  Charter  of  the  citv  of  London,  and  procur-  ^ 
ine  the  surrenders  or  the  Charters  of  several 
other  corporations  that  sent  members  to  parlia- 
ment, and  thereby  making  the  elections  of 
members  of  parliament  less  free  and  iK){)ular 
than  before ;  and  by  over-severe  punishments, 
enormous  fines,  and  verdicts  for  excessive  da- 
mages, given  in  civil  actions  by  corrupt  juries, 
moLed  by  the  sheriffs  for  the  purpose."  See 
Mr.  Baron  Maseres's  Prefiu»  to  the  Debates^n 
the  year  1680,  on  the  Exclusion  fiill,  edition  of 
1807.  Of  this  period  Mr.  Fox  says,  <<  llie 
whole  history  of  the  remaining  part  of  the 
reign  exhibits  an  uninterrupted  aeries  of  attacks 
upon  the  liberty,  property,  and  lives  of  his  sub^ 
jects.  To  g^e  an  account  of  all  the  oppression 
of  this  period,  would  be  to  enumerate  every  ai*- 
rest,  every  trial,  every  sentence,  that  took  place 
in  questions  between  the  ctown  a^the  sub- 
jects." . 

i4nd  Blackstone  speaks  thus  :  *'  The  point 
of  time  at  which  I  would  choose  to  fix 
the  theoretical  peHectien  of  our  public  law  is 
the  year  1679,  afler  the  Habeas  Corpus  act  was 
passed;  and  that  for  licensing  the  press  had  •ex- 
pired: though  the  yean  which  immediatd^ 
flowed  it  were  times  of  great  practical  oppres- 
sion.*'— ^t  It  is  far  from  my  intention  to  palliate 
or  defend  many  very  -iniquitous  proceedinfli, 
contrary  to  all  law,  in  that  reign,  through  ue 
artifice  of  wicked  poUticians,  both  in  and  out  of 
employment.  What  seems  incontestable  is  this  ; 
that  by  the  law,  as  it  then  stood,  (notwithstand- 
ing some  invidious,  nay  dangerous  branches  of 
the.  prerogative  have  smce  been  lopped  off,  and 
the  rest  more  clearly  defined)  the  people  had  as 
larffe  a  portion  of  real  liberty^  as  is  consistent 
wiUi  a  state  of  society  ^  ana  su^ciait  power» 
residing  in  theur  own  hands,  to  assert  and  pre- 
serve mat  liboty,  if  invaded  by  the  royal  pre- 
rogative. For  which  I  need  but  ap|»eu  to  the 
memorable  catastrophe  of  the  next  reign.  For 
when  king  Charies*s  deluded  brother  attomjpted 
to  enslave  the  nation,  he  found  it  was  beyond 
his  power:  tbe  people  both  could,  and  diJ,  re- 
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sist  him  ;  and,  in  consequeiipe  of  sncb  resi^* 
ance,  ob1igx?(l  hiin  to  quit  his  enterprize  and  his 
throne  toj^ther."  B.  Comm.  B.  4,  c.  S3,  s.  5. 

Upon  this  3Ir.  Fox  exc'aims : 

*'  What  a  field  for  meditation  does  this  short 
obscnation,  irom  such  a  man,  fur^h  \  What 
rejections  does  it  not .  suggest  to  a  thinking 
mind,  upqn  the  inef6cacy  of  hi:  man  layrs,  aad 
the  imperfections  of  human  constitutions !  Wc 
are  called  from  the  contemplation  of  the  pro- 
gress of  our  corstitntion,  and  our  attention  fix- 
ed with  the  most  minute  accuracy  to  a  particu- 
lar point,  when  it  is  said  to  have  risen  to  its 
utmost  pcifcction.    Here  vie  are  then  at  the 


best  moment  of  th^  best  eonstitDtion  that  ever 
human  wisdom  framed.  What  foMo^srs?  A 
time  of  oppprssion  And  misery,  not  arising 
ftora  eJtternal  or  accidental  causes,  such  a4 
war,  pestilence,  or  famine,  nor  even  fponn  any 
such  alteration  of  the  laws  as  mi^bt  be  simposed 
to  impair  this  boasted  jierfection,  but  Irpm  a» 
corrupt  and  wicked  administnftioii,  winch  all 
the  HO  much  admired  checks  of  the  constitatio&  * 
were  not  able  to  prerent.  If  ow  vain  then,  bow 
idle,  how  presumptuous,  is  the  opinion,  that 
laws  can  oo  erery  thing  !  and  bow  weak  and 
pernicious  the  maxim  founded  upon  it,  that 
measures,  not  men,  are  to  be  attended  to.*' — 
Fox's  Hist,  of  the  Reigu  of  James  2,  p.  $1. 


Proceedincjs  against  Edward  Fitzh arris  in  the  King's-Bench,- 
upon  iiis  An^aignment  and  Pica*  to  an  Indictment  for  High 
Treason:  33  Charles  11.  a. d.  1681. 


ON  Wednesday  April  (2T,  1681,  the  Grand- 
juries  for  the  county  of  Middlesex  were  sworn  ; 
and  nfter  thxi  Cljarge  delivered  by  Mr.  Justice 
Jones,  his  majesty's  Attorney- General  (sir  Ro- 

*  <  I  do  appoint  Francis  T^  ton  and  Thomas 

*  Basset  to  print  the  Arraignment  and  Plea  of 
<  Edward  Fitzharris,  \^  ith  the  Arguments  and 
'^proceedings  thereupon,  and  that  no  others 

*  presume  to  print  the  same.    F.  Pembcrton.' 

• 

In  Macpberson's  ^  life  of  King  James," 
written  by  himsetf,  (see  Introduction  to  lonl 
Cbvendon's  Case,  toI.  6,  p.  39f,  of  this  Col- 
leetion),  is  the  fallowing  passage :  *'  April  37, 
1681,  Fitzhanris's  indictment  bdbre  the  Grand- 
Jury  to-momw.  The  king  was  confident  it 
would  be  found ;  and  though  all  the  practices 
imaginable  were  used  to  paac  a  petty  jmy ,  yet 
the  proofe  were  so  clear  against  himg  that  they 
would  hardly  find  twdre  men  so  wicked,  as  to 
periure  themselyes  so  impudently,  against  law 
.  and  justice  in,  the  face  of  the  world.** 

"  A'  few  days  before  the  king  went  to  Ox- 
ford, Fitzharris,  an  Irish  Papift,  was  taken  up 
fbr  framing  a  malicious  and  treasonable  libel 

'  against  the  king  and  his  whole  family.  He 
had  met  with  one  Ererard,  who  pretended  to 
make  discoveries,  and  as  was  tliought  had 
mixed  a  great  deal  of  falsehood  widi  some 
truth :  but  he  held  himself  in  general  terms, 

.  and  did  not  descend  to  so  many  pardcolars  as 
the  witnesses  had  done.  Fitzharris  and  he 
had  been  acquainted  in  France :  so  on  that  con- 
fidence he  shewed  him  bis  libel :  and  he  made 
an  appointment  to  come  to  ETcrard's  chamber, 
who  thougbt  he  intended  to  trepan  him,  and  so 
had  placed  witnesses  to  oTerhear  all  that  past. 
Fitzharris  left  the  libel  with  him,  all  writ  in  his 

'  own  hand :  Everard  went  with  the  paper  and 
with  his  witnesses  and  informed  a^inst  FHz- 
harris,  %|rho  upon  that  was  committed.  Bnt 
seeing  the  proof  against  him  Was  like  to  be  fall, 
he  said,  the  libel  was  drawa  by  Everard,  and 


bert  Sawyer)  desired,  That  some  of  that  Grand- 
jury  w  liich  sen'ed  for  the  hundreds  of  Edmon- 
ton and  Gore  (that  for  Ossulston  hundred  be- 
ing inmiediately  adjourned  for  a  week)  might 

only  copied  by  himself:  but  he  had  no  sort  of 
proof  to  support  this.  Cornish  the  sheriff  g^Q. 
mg  to  see  him,  he  desired  he  would  faring  him 
a  justice  of  peace ;  for  he  could  make  a  great 
discovery  of  the  plot,  far  beyond  all  that  wea 
yet  known.  Cornish  in  the  simpUdty  of  his 
neart  went  and  acquainted  tiie  king  with  this  : 
for  which  he  was  much  blamed ;  fbr  it  was 
said,  by  this  means  that  discovery  mi^t  har^ 
bcenstopt:  but  his  going  first  with  it  to  the 
court  proved  aflerwanls  a  great  happiness  both 
to  himself  and  to  many  others*  The  secretaries 
and  some  privy  cMiunsellors  were  upon  that 
sent  to  examioe  Fitzharris ;  to  whom  he  gare 
a  \on^  relation  of  a  practice  to  kill  the  king,  in 
which  the  Avke  was  concerned,  with  many 
other  particulars  which  need  not  be  mentioned ; 
for  it  was  all  a  fiction.  The  secretaries  came 
to  him  a  second  time  to  examine  him  farther : 
be  boldly  stood  to  all  he  had  said :  and  he  de- 
sired that  some  justices  of  the  city  might  he 
brought  to  liim.  So  Clayton  and  Treby  went 
to  him :  and  he  made  die  same  pretended  dis- 
covery to  them  over  again;  and  insinuated, 
that  he  was  glad  it  was  now  in  safe  hands  that 
would  not  stifie  h*  The  kinj|^  was  highly  of- 
fended with  this,  since  it  plamly  shewed  a  dis- 
trust of  his  ministei^:  and  so  Fitzharris  was 
removed  to  the  Tower ;  which  the  court  re- 
solved to  make  the  prison  for  all  offendo^,  till 
there  should  be  sherifis  chosen  more  at  the 
king's  devotion.-  Yet  the  deposition  made  to 
Clayton  and  Treby  was  in  all  points  the  same 
that  he  had  made  to  the  secretaries :  so  that 
there  was  no  colour  for  the  pretence  sAerwsrd 
put  on  this,  as  if  they  Iwd  pi^ctiMd  on  hiai. 

«  The  psrUamsBt  met  at  Oxfbtd  in  Marah : 
the  kmg  opened  it  with  severe  refledioiis  €m 
the  proceedings  of  the  foniier  pariiaoM&t.    He 
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lie  present  al  the jiweario|r  of  tbewitoesses 
upon  an  Indidiiieiit  for  High  Treason,  to  be 
prefecred  against  Edward  Fitsbanis,  prisoner 

said,  he  was  reaolved  to  maintain  the  succes- 
sion of  the  crown  in  the  right  Une:  bnt  for 
quieting  his  peopks's  fears  be  was  willing  to  put 
the  administration  of  the  government  into  Pro- 
testant hands.  This  was  explained  by  Krnley 
an'l  littleton  to  be  meant  of  a  prince  r^eut, 
with  whom  the  regal  prerogative  should  be 
lodged  during  the  duke's  life.  Jones  and  Lit- 
tleton maoajE^  the  debate  on  the  grounds  for- 
merly mentioned:  but  in  the  end  the  propo- 
sition was  r^ect^i  and  they,  resolved  to  go 
again  to  the  Bill  of  Exclusion,  to  the  great  joy 
of  the  dttke's  party,  who  declared  themselves 
more  asfainst  this  than  against  the  exclusion  it- 
self. The  Commons  resolved  Ukewise  to  take 
the  management  of  Fitzharris's  aHuir  out  of 
the  hands  of  the  court:  so  they  carried  to  the 
Lords  bar  an  impeachment  again^  him,  which 
was  rejected  by  the  Lords  upon  a  pretence  with 
which  lord  Nottingham  furnished  them.  It 
was  this:  EdworiT  die  third  had  got  some 
commoners  to  be  condemned  by  the  Loi'ds ;  of 
which  when  the  House  of  Commons  com- 
plained, an  order  u-as  made,  that  no  susli  tbin;;^ 
should  be  done  for  the  future.  Now  that  re  • 
lated  only  to  proceedings  at  the  king's  suit : 
but  it  could  not  be  meant,  that  an  impeachment 
irom  the  Commons  did  not  lie  against  a  com- 
moner. Judges,  Secretaries  of  2!$tate,  and  the 
Lord  Keeper  were  often  commonera :  so  if  this 
was  good  law,  here  ^vas  a  certain  method  offered 
to  the  court,  to  be  troubled  no  more  v  itli  im- 
neachments,  by  emfdoying  only  commoners. 
In  short,  the  peers  saw  the  desig"!!  of  ttiis  ini^ 
peacbment,  and  were  resolved  not  to  receive 
It :  and  so  made  use  of  this  colour  to  reject  it. 
Upon  that  the  Commons  past  a  >otc,  that  jus- 
tice was  denied  them  by  the  Lords:  and  they 
also  voted,  that  all  Uiose  who  concurred  in  any 
sort  in  trying  Fit^arris  in  any  other  court 
were  betrayers  of  the  liberties  of  their  country. 

"  Fitzharris's  trial  came  on  in  Easter  Term : 
Scroggs  was  turned  out,  and  Pemberton  was 
made  cliief  justice.  His  xi.se  was  so  particular, 
tliat  it  is  worth  the  being  remcmbeied :  in  hi^ 
voutli  he  mixed  with  such  leu  d  company  that 
oe  quickly  spent  all  he  had;  aod  i*an  so  deep 
in  debt  that  ne  WmS  cast  into  a  jail,  where  he 
iay  many  years :  but  he  followed  his  studies  so 
close  in  the  jaiL  that  he  bcicame  one  of  the 
abU»t  men  of  his  profession.  He  was  not 
wholly  ibr  the  couit:  he  had  been  a  jud^  be- 
fore, and  was  turned  out  by  Scroggs's  means  : 
and  now  he  M'as  raised  again,  uikT  was  after- 
wiutls  made  chief  justice  of  the  other  bench  : 
but  not  being  compliant  enough,  he  was  turned 
out  a  second  time,  when  the.  court  a^  or.ld  be 
served  by  none  but  by  men  of  a  tlioroiigh  paced 
obGeqniousncss.  Fitzliarris  pleaded  the  im- 
peachment in  parliament :  but  since  the  Lords 
nad  thrown  that  out  it  was  over-ruled. 

"  Fitzharris  was  tried  next ;  and  the  proof 
was  so  fuU  that  he  was  ca^    He  movul  in 


in  the  Tower  of  London,  which  was  granted  4 
but  tlie  Grand-jury  being  under  some  scruples 
agxiinst  receiving  of  the  bill,  desired  the  opinion 

court  tliat  I  might  be  ordered  to  come  to  him, 
upon  what  reason  I  could  never  imagine :  a 
rule  was  made  that  I  might  speak  to  him  in  the 
presence  of  the  lieutenant  of  the  Tower.  1 
went  to  him,  and  pressed  him  vehemently  to 
tell  the  truth,  and  not  to  deceive  liiniself  whh 
false  hopes.  I  charged  him  with  the  mipro- 
babilities  of  his  discovery ;  and  laid  home  to 
him  the  sin  of  p€*ijury,  chiefly  in  matters  of 
blood,  so  fuUy,  that  the  lieutenant  of  the  Tower 
made  a  very  just  report  of  it  to  the  king,  as  thie 
king  himseli  told  me  afterwards,  \vlien  be 
saw  there  was  no  hope,  he  said  the  lord  How- 
ard was  the  author  of  the  libel.  Howard  was 
80  ill  thought  of,  that,  it  beui^  known  that  there 
was  a  familiarity  betw^n  Fitzharris  and  him, 
it  was  apprehended  from  the  b^Tinnhig  that  be 
was  concerned  in  it.  I  had  seen  him  in  lord 
Howard's  company,  and  had  told  Iiim  how  in- 
decent it  was  to  liave  such  a  man  idraut  him 
he  said  he  was  in  want,  and  was  as  honest  as 
his  religion  would  suffer  him  to  be.  I  found 
out  afterwards,  that  he  was  a  spy  of  the  lady 
Portsmouth's:  and  that  he  had  carried  lord 
Howard  to  her :  aiid,  as  lord  Howard  himsdf 
told  me,  she  brought  the  king  to  talk  with  him 
trtice  or  thrice.  The  king,  as  he  said,  entered 
into  a  particidar  scheme  with  him  of  the  new 
fi*ame  of  his  ministry  in  case  of  an  agreement, 
which  seemed  to  liuu  to  be  very  near.  As  soon 
as  I  saw  the  libel  I  was  satisfied  that  lord  How- 
ard was  not  concerned  in  it:  it  was  so  lU 
drawn,  and  so  little  disguised  in  the  treasonable 
part,  that  none  but  a  man  of  the  lowest  form 
could  be  capable  of  making  it.  The  report  of 
lord  Howard's  bemg  charged  With  this  was 
over  the  whole  town  a  day  before  any  warrant 
was  sent  out  against  him;  which  made  it  ap- 
pear, that  the  court  ha«l  a  mind  to  give  bun 
time  to  go  out  of  the  way.  He  came  to  mc, 
and  solemnly  vowed  he  was  not  at  all  concerned 
in  that  matter :  so  I  advised  him  not  to  stir 
from  home.  He  was  committed  that  night :  I 
had  no  liking  to  the  man's  tem{)er :  yet  he  in- 
sinuated himself  so  into  me,  that  without  bdng 
rude  to  him  it  was  not  possible  to  avoid  him. 
He  was  a  man  of  a  pleasant  conversation :  bat 
he  railed  sd  indecently  both  at  the  king  and  the 
clergy,  that  I  was  very  uneasy  in  his  com- 
pany :  yet  now,  durlui;  his  imprisonment,  I 
did  liim  all  the  service  I  could.  But  Algemoon 
Sidney  took  his  concerns  and  his  family  so  to 
heai-t,  and  managed  every  tiling  relatuig  to  him 
witii  that  zeal,  and  that  care,  that  none  but  a 
monster  of  ingratitude  could  have  made  him 
the  return  that  he  did  ailerwaicls.  When  the 
bill  against  lord  Howard  was  brought  to  the 
Grand- Jury,  Fitzhanis's  wile  ^nd  maid  were 
the  two  witnesses  against  him :  but  they  did 
so  evidently  furswear  themselves,  that  the  At- 
torney-General  withdrew  it.  Lord  Howard 
lay  iu  the  Tower  till  the  3Iichaelmas  term ; 
and  (huue  oiit'by  the  Habeas  Corpus.    1  wei:^ 
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of  the  court  therein;  which  Mr.  Jiutioe  Jones 
woe  thought  not  fit  to  give,  but  ordered  them 
to  attend  next  day  when  the  court  was  foil. 

And  according-ly  on  Thursday,  April  28,  the 
»id  grand  jury  came  to  the  bar,  and  Mr.  Mi- 
chB^  Godfrey  (brother  to  sir  Edmundbury 
P<~tw),  who  was  their  foreman,  addressed 
lumself  thus  to  the  Court  : 

Mr.  Gtfdfrev:  My  lord,  I  hare  an  bumble 
request  to  make  to  the  Court  on  the  behalf  of 
mysdf,  and  another  on  the  behalf  of  the  grand 
jury  for  the  county  of  Middlesex,  of  which  I 
5™  ^reman.  This  genUeman,  Mr.  Ward,  I 
did  beff  of  when  1  was  sworn,  to  chuse  anodier 
Burn  that  was  fitter  for  the  serf  ice,  as  being 
jaore  experienced,  but  he  would  not ;  and  I 
heg  your  panlon,  if  I  should  commit  any  fai- 
lure for  want  of  experience.  But  1  desire, 
before  we  proceed  upon  this  Indictment  before 
us,  that  this  same  Fitzharris  may  be  examined 
about  my  brother's  death,  of  which  I  suppose 
he  majr  know  much,  because  in  the  printed 
Narrative  he  does  speak  of  one  DePuy,  who 
was  a  very  actiye  man  about  that  murder  ;  and 
how  ilia  man  soever  he  hath  been,  we  do  hope 
he  hath  so  much  truth  in  him,  as  to  tell  what 
he  knows  of  that  horrid  murder.  Therefore  I 
gay  your  lordship,  that  you  would  grant  an 
Habeas  Corpus  to  fetoh  him  before  your  lord- 
ship to  be  examined  upon  that  point  before  we 
do  proceed  ;  that  is  all  as  to  myself.  My  lord, 
as  to  the  Jury,  we  do  all  of  us  humbly  present 
this  Paper,  and  desire  it  may  be  read  m  Court. 

L.  C.  Justice.  (Sir  Francis  Pemberton.) 
What  is  it?  a  petition? 


no  more  to  Fitzharris :  but  Hawkins  the  mi- 
lasler  of  the  Tower  took  him  into  his  manage- 
ment ;  and  prevailed  with  him  not  only  to  deny 
all  his  former  discovery,  but  to  lay  it  on  Clay- 
ton, Trd»y,  and  the  aheriiii,  as  a  subornation 
of  tfieirs,  though  it  was  evident  that  was  im- 
possible to  be  true.  Yet  at  the  same  time  he 
writ  letten  to  his  wife,  who  was  not  then  ad- 
mitted to  him,  which  I  saw  and  read,  in  which 
he  told  her,  how  he  was  practised  upon  with 
the  hopes  of  life.  He  charged  her  to  swear 
H^sely  against  none :  one  of  these  was  writ 
that  very  monung  in  which  he  suffered:  and 
yet  before  he  was  led  out  he  signed  a  new 
pa|ier  containhig  the  former  charge  of  subor- 
nation, and  put  it  in  Hawkins's  hands.  And 
Ht  Tyburn  he  referred  all  he  had  to  say  to  that 

Spa-,  which  was  immediately  published :  but 
e  falsehood  ^  it  was  so  very  notorious,  that 
h  shewed  what  a  sort  of  man  Hawkins  was : 
yet  hewas  soon  aflcrrewarded  for  diis  with 
the  deanry  of  Chichester.  But  when  the  court 
heard  what  letters  Fhzharris  had  writ  to  his 
wife  thc^  were  contbunded :  and  all  furtlier 
discourse  about  him  was  stifled.  But  the  court  . 
practised  on  her  by  the  promise  of  a  pension  so ' 
ur,  that  she  delivered  up  her  husband's  letters 
to  them.  But  so  many  had  seen  them  bdbre 
that,  that  this  base  pra^ice  turned  much  to  the 
reproach  of  all  their  proceedii^."    i  Bunet, 


CL  pfOrotm.  It  is  not  -Mhaoribed  hy  «ii^ 
bo^. 

Jurors,  But  wa  do  all  own  it,  my  knl. 

L.C.J.  What  is  it?  Read  it. 

CL  vfCromn.  '*  We  Michael  Godfirey,  &90L 
betttg  s^tnni  to  aerre  in  the  gvaad  inquisst  fbt 
the  hundreds  of  EdmoHtOB  imd  Gore,  in  this 
county  of  Middksesc,  to.  and  beiiiff  yeslaniay 
sent  for  into  the  Court  of  Kmg's-beDch,  by^ 
messenger  from  the  said  Court,  to  be  presemt  at 
the  swearing  of  several  witnesses  ptodooed  on 
the  b^alf  of  our  sovereicii  kird  the  king,  py^ 

Sove  the  truth  of  some  uidfetmeots,  tlmi  ill 
e  hands  of  the  Clerk  of  the  Crown  ;  and  ob- 
serving, that  sir  William  Waller,  8anlh,  aoil 
others,  were  sworn  to  gins  evkieiioe  ^pidott 
Edward  Fitzharris,  now  prisoner  m  the  'Awvr, 
who  in  the  late  parliament  at  Oxford,  ww  im- 
peached by  the  honourable  House  of  CamnaoQa, 
m  the  name  of  themselves,  and  of  all  the  Com- 
mons  of  England ;  of  which,  we  the  said  Mi- 
chad  Godfrey,  &c.  are  part,  and  as  jurvmen, 
be  his  judges  also. — We  thearefore  humbly  d«* 
sire  the  opinion  of  this  honourable  Court,  whe- 
ther it  be  lawful  and  safe  for  us,  the  said  God- 
frey, &c.  (in  case  an  Indictnient  of  the  aaid 
Fitzharris  should  be  brought  before  us)  to  pro- 
ceed to  examine  any  witnesses  in  reference  to 
the  said  Indictment,  or  any  way  to  meddle  with 
it,  or  proceed  upon  it,  notwithstan^ng  die  said 
Impeadiment,  and  Votes  pursuant  to  it  l^  the 
said  honourable  House  of  Commons  ?  And  tb» 
being  a  great  point  in  law,  and  of  so  great  a 
consequence  for  us  to  undertake  in  a  point  of 
right  not  settled  by  conference,  and  remaaung 
yet  undetermined  m  the  high  Court  of  i^wha- 
ment. — We  therefore  humbly  desire  the  opi- 
nion of  this  Court  upon  the  whole  matter.  Whe- 
ther Icffally  and  safely  we  may  proceed  to  fiud 
the  indictment  of  Fitzharris,  or  no.*' 

Mr.  God^ey,  My  lord,  we  do  humbly  desire 
the  resolution  of  the  Court  in  this  matter,  as'  a 
thing  of  weight ;  for  we  are  between  two  mifl* 
stones,  as  we  apprehend  it,  and  shall  be  ground 
between  them. 

£.  C.  J.  Look  you,  gentlemen  of  die  jmy, 
we  do  not  apprehend  so. 

Atiomey  G^neraU  (8b  Robert  Sawyer.)  My 
lord,  be  pleased  to  spare  me  one  word :  this  In-. 
dictment  was  tendered  to  this  grand  jury  yea* 
terd^,  and  this  gentleman  was  against  accept- 
ing the  biU,  till  he  had  your  judgment,  ahd  ao 
were  two  more ;  but  for  all  that,  the  body  tif 
them  carried  it,  (all  but  these  tbra^  to  hear  the 
Evidence :  whereupon  Mr.  SoUdtor  and  myself 
'did  gp  on  upon  the  evidence,  imd  spent  some 
time  in  opening  it  to  them,  and  it  was  all  given 
to  them  ;  and  truly  the  gentlemen  did  seem  to 
be  abundantly  satisfied  what  an  horrid  YiBainy 
it  was,  and  we  did  think  they  "would  have 
found  the  bill :  but  it  seems  they  have  pi^. 
vailed  to  put  these  scruples  into  the  others 
heads. 

L,  C.  X  Look  TOtt,  Mr.  Attonmy,  wc  will 
now  enquire  into  that.  Gendemen  of  dtejaiy, 
you  seem  dissatisfied  hi  this  matter,  and  donre 
the  opinion  of  the  Cowtiii  it,  wfaedier  yhia 
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•My  Iwiiifly  wooMd  to  find  tkis  indietiiieiil  or 
not?  We  did  hear  yetlerday  of  Mmie  icruiiles 
you  Bide  to  my  brother  JonflBtvhca  you  yvtre 
sworn,  and  he  ssl  in  Court  to  gire  jrou  the 
charge^  which  he  thooghtuot  fit  then  to  answer, 
bat  kft  it  till  to-day.  Truly  we  would  hate  all 
thioga  fairiy  and  clearly  done^  that  we  may  uu- 
dersond  how  we  |^  aU  ahiBg  iu  this  matter. 
Your  icruple  b  tfau  z  Here  was,  yon  say,  an 
Impeachment  offered  aeainst  Fitzharria  1^ 
the  Commons  to  the  Lords,  and  that  Impeach- 
ment was  of  high-treason,  which  wss  not  re- 
ceived, and  tberei^n  there  was  a  Vote  of  the 
House  of  Commons  that  he  should  not  be  tried 
by  any  other  inlierior  Court :  you  desire  now  to 
luiow  whether  yon  may  enauire  concerning 
this  treaaon,  notwithstanding  these  things  that 
hare  passed  thus? 


Ifa*.  Gedfrev.  YeS|  my  lord. 

X.  C  J.  iVe  are  very  ready  and  wiHhig  to 

itisfy  any  of  the  king's  siri^^eets  in  any  matters 
in  joo^roent  before  us,  that  they  may  see' there 
shall  be  nothing  but  lair  proceeding  in  all 
cases :  we  do  toil  you  it  is  our  opimmi,  that 
notwithstanding  any  thing  of  ^lis  matter  tliat 
you  snuggest  in  the  case  before  yon,  it  is  fit  for 
you  to  enquire  upon  the  Indictment;  and  yon 
are  bound  to  enquire  by  virtue  of  your  oaths,  if 
an  indictment  be  exhibited  to  you :  you  cannot, 
nor  ought  to  take  any  notice  of  any  such  votes 
of  the  House  of  Commons  afterwards,  if  any 
such  there  were,  for  they  will  not  excuse  you 
(who  are  sworn  to  enquire  of  the  matters  given 
you  in  cliatge),  in  case  you  do  not  your  mity ; 
and  theretbra  if  you  have  evidence  enough  given 
yon,  to  satisfy  yon  that  the  Indictment  is  tnie, 
youaretofind  it.  And  likewise  we  ongfatto 
proceed  aocordmg  to  instioe,  in  cases  that  are 
Draught  beibre  us.  Neither  yon  nor  we  can 
take  notice  of  these  things,  m  case  there  be 
any  such  as  yon  suggest ;  nor  will  they  excnse 
us  before  God  or  man  for  the  breach  of  our 
oaths,  if  we  should  do  the  contrary.  And  this 
we  dedare  to  you,  not  only  as  our  opinions, 
but  as  the  opinion  of  aO  the  judges  of  Eng- 
land. For  when  we  did  hear  there  was  a  scru- 
ple made  by  you  the  gentlemen  of  the  jury,  be- 
cause we  would  mt£e  the  way  iair  and  clear, 
aH  the  judges  did  assemble  to  deboto  the  matter 
for  your  salisfiution;  not  that  we  were  dissa- 
tisfied at  aH  in  it  ourselves,  but  that  it  might 
appe^  to  yon  and  the  kingdom,  that  there  is 
nothing  but  fairness  used  in  this  case,  as  in  all 
others ;  and  all  the  judges,  nesi.  con,  were  all 
of  Opinion,  that  you  are  not  to  take  notice  of 
any  of  diese  things  ;  but  if  the  Indictment  be 
ezniSbited,  and  yon  have  evidence  enough,  you 
ought  to  find  it.  This  we  have  endeavoured 
for  your  sadisfiiction,  to  make  your  way  clear. 

Jurort*  We  humbly  thank  your  lonbhip. 

(Then  the  jury  went  away,  and  afWrwards 
found  the  bilL] 

On  Friday,  April  89, 1681,  sir  Tho.  Stringer, 
the  long's  serieant  at  law,  moved  (or  an  Habeas 
Corpus,  to  bnng  npthe  body  of  Edward  Fitz- 
hams,tebcfanimined  by  the  Court  about  the 


death  of  sir  EdmuodboryGodfiey.  The  Court 
gnnted  the  writ,  and  said,  he  riiould  be  ar- 
raigned upon  the  indictment  agsinst  him,  and 
ti^  they  would  examine  him. 

Saturday,  April  SO,  Edward  Fitzhaxns  was 
brought  with  a  strong  guard  to  the  Sing's* 
bencli  Court. 

Serj.  Stringer.  Yeur   lordship  halh   been 

t leased  to  grant  an  Habeas  Corpus  for  Fitt* 
arris,  and  he  is  brought  up,  and  attends  h^. 
L.  C.  /.  We  will  send  §»  Mr.  Attorney, 
brother. 

Serj.  Jefferie$.  I  begthis  of  your  lordship,  that 
you  will  be  pleased  to  stay  a  little ;  I  know 
not  how  he  comes  to  be  brought  up  here  ;  .Mr. 
Attorney,  it  seems,  says,  he  knows  nothii^ 
of  it.  » 

L,  C.  J.  Well,  well ;  send  fi>r  Mr.  Attor- 
ney, hrother,  and  hear  what  he  says. 

Which  being  done,  and  Mr.  Attorney  coma 
in,  the  prisoner  was  brought  to  the  bar. 

Serj,  Stringer,  My  kird,  I  would  iMunbly 
move  he  may  be  brought  into  Court  to  be  exa- 
mined before  he  be  arraigned. 

jL  C.  J.  Why  so  ? 

Serj.  Stringer.  My  k>rd,  we  would  have  him 
exanuned  oonoeming  sir  Edmundbmy  God- 
frey's death. 

Z.  C.  /.  What  matters  it  ?  That'  may  b« 
done  aAer  as  wcfl  as  bdore. 

C/.  ofCr.  Edward  Fitzharris,  hold  up  thy 
hand. 

Fitxharrit.  My  lord,  I  have  been  a  close 

f>risoner  these  ten  weeks,  and  have  not  had  the 
iberty  to  see  any  one  in  the  world  :  I  desire  i 
may  have  Hberty  to  see  my  friends,  and  spei^ 
with  them,  before  I  do  answer  to  any  thing. 

Mrs.  Fitzharrii,  My  dear,  plead  to  the  juris- 
diction of  the  Court ;  here  is  a  plea  drawn  by 
counsel  for  you. 

X.  C.  J.  You  had  best  consider  well  whit 
you  have  to  do. 

Fitzk,  Mylordf  I  desire  ^  Paper  may  be 
read  by  the  clerks. 

Justice  Jsftei.  No,  no:  that  cannot  be  til! 
you  have  answered  to  your  indictment. 

CL  qfCr,  Pull  off  your  glove,  and  hold  u^ 
your  hand. 

FUzk,  My  lord,  I  desire  leave  to  plead  to 
the!  nrisdiction  of  the  Court. 

X.  C  J.  You  shall  have  it. 

Fitxk,  I  desire  this  plea  may  be  allowed. 

Justice  Doiben.  Hear  your  indictment  first, 
and  plead  afterwarda. 

L.  C.  J.  Look  you,  Mr.  Fitzharris,  IH  da 
thusfiir  direct  you:  your  holdhig  up  of  vodr 
hand,  and  hearing  the  Indictment  reaa,  will  ndt 
hinder  you  ftom  any  manner  of  plea  whidi 
you  may  have  to  make  afterwards ;  but  you 
can  plead  nothing  befhre. 

C/.  ofCr.  PuUoffYoar  glove,  and  hold  vh^ 
3rour  liand  (whidi  he  di^.  And  then  ton 
Clerks  of  Ae  Crown  read  the  siriiBtanoe  of  his 
Indiotment  to  him  in  JSngHsh.  And  tilen 
speaUng  to  him,  said,  How-sayaat  i^oiii  Stvr. 
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Fitzharris  ?  Art  thmi  Guihy  of  tliishig^h-trea- 
sen  whereof  thou  standest  indicted,  and  hast 
been  now  an-nigned,  or  Not  Guihy  ? 

Fttzk.  My  lord,  1  offer  this  Plea  to  be  resd 
first,  before  I  answer. 

L.  C.  J.  Tliat  plea?  Take  his  pica:  let  42s 
see  what  it  is.    We  take  it  to  read  it  now. 

Justice  Jones.  Not  to  allow  it. 

X.  C.  /.  Only  to  see  what  it  is. 

C/.  of  the  Crown  reads, 

*  Pit  pned.  Edwardus  Fitzharris  in  propria 
persona  sna  venit  et  diet,  quod  i|>se  ad  Indict- 
ament.  pried,  modo  versus  euro  per  jurator. 
pr;Ed.  in  forma  prsd.  compert.  respondcre 
CQmpelli  non  debet,  quia  dicit  quod  ante  In- 
dictainept.  prccd.  per  jarator.  prepd.  in  forma 
preed.  compert.  scil.  ad  parliam.  I>oni., 
Keans  nunc  inchoat.  et  tent,  apnd  Oxon.' 
in  Com.  Oxon.  31  Die  Martii,  Anno  Beg, 
Dom.  CaroU  Secundi  nunc  Regis  Anglitt, 
8cc,  Trjcesimo  Tertio,  ipse  idem  Edniuilus 
Fitsharris  per  Alilitcs,  Gives,  et  Bui^^ens.  ad 
idem  -PlirEament.  ad  tmc  et  ibid,  convocat.  et 
assemUat.  de  et  pro  pn^.  prodition.  Grimini- 
bus  et  Oifens.  unde  ipse  idem  Edwardus  Fitz- 
harris per  Indictament.  pra>d.  modo  indictat. 
existh  secimdnm  Legem  et  Gonsuetudinem 
Parliament]  accnsat  ct  impetit.  fuit  coram 
Magnatibus  et  Proceribus  nnjus  Rcgni  An- 
gtifB  in  eodem  Parliamento  per  Summoniiion. 
msius  Dom.  Ue^  ad  tunc  et  ibid,  assemblat. 
Quodq;  impetitio  preed.  in  plenis  suis  robore 
et  eflTectu  aonuc  remanet,  sicut  per  record, 
inde  in  Gnr.  Parliament,  prad.  remanen.  ple- 
nius  liquet  et  apparet.  Et  idem  Edwardus 
Fitzharris  ultenus  dicit,  auod  si  qnis  in  aliquo 
Parliamento  Dom.  Regis  tiiyns  Reg^i  Anglise 
df  aliqnibus  ProditioDibus,  Grimioibus,  et  Of- 
fensis,  per  Milites,  Gives,  et  Burgens.  ad  hu- 
jusmodi  Parliament  convocat.  et  assemblat.  in 
hujusmodi  Parliament  accusat.  et  impetit  iiiit 
coram  Magnatibns  et  Proceribus  bujus  Regnt 
Ano^iife  in  eofl^n  Parliament,  per  Summonit. 
ipsttts  Dom.  Rms  assemblat.  tunc  hujusmodi 
Prodition.  Grimma  et  Offensa  de  et  pro  quibus 
hirfusmodi  persona  in  hujusmodi  Parliament 
accusat.  et  impetit  fuit  in  Pnriiament  Dom. 
Reg,  htt)U8  Regni  Angliae  audiri,  triari,  et  ter- 
minari  debeant,  et  semper  bactenus  consue- 
verunt,  et  de  jure  debuerunt,  et  non  alibi  in 
^  aUqoa  Guria  infer,  qnam  in  Parliament  Et 
^  hoi;  idem  Edwardus  Fitzharris  parat.  est  ve- 

*  rificare,  unde  non  intendit  quod  Dominns  Rex 
^  nunc  vdit  in  Cur.  nunc  hic  de  et  pro  Prodi- 

*  tion.  Griminibus,  et  Offens.  prasd.  responderi, 

*  el  petit  judic.  si  ipse  ad  Indictament  praed. 
'  per  jurator. pned.  in  forma  pned.  compert.  ul- 

*  teilus  respondore  compeUi  debeat,  &c.  Gum 
^  hoc  quod  pned  Edwardus  Fitzharris  veriftcare 

*  vult,  quod  Praditio,  Grimina,  et  Offens.  pned. 
'  hi  Indictament.  pned.  per  jurator.  pned.  in 
>*  formi  pred.  compert.  speciiicat.  et  mentionat. 

*  et  pro  juibus  ipse  idem  Edwardus  Fitzharris 
.<  per  Indictament  ill.  modo  indiotat.  existit,  et 
^  pitKlitio,  crimina  et  offens.  pro  quibus  ipse 
^  pried.  £dvr«rdus   FitshlUTis  ia  FarliaiDent. 


<  pnrd.  in  fbrma  pned.  aconsit.  et  impetit.  foh, 

*  et  existtt,  sunt  unnm  et  eadem  Pniditio,  Criroi- 
*■  na  et  Oflens.  et  non  al.  neque  diversa,  qiiodq; 

*  impetit.  pned.  adhue  in  pkm  suis  robme,  vi- 

*  gore,  et  elfectu  remanet.' 

L.C  J.  Look  you,  Mr.  Fitzharris,  as  for  this 
pleading  here,  we  use  not  to  receive  such  plead- 
mg  as  this  without  a  counsel's  hand  to  at 

Fii2^.  I  desire  your  Innlship  to  assign  me 
counsel. 

Z*.  C.  J*  Who  would  you  have  assigned 
counsel.' 

Fttzh.  Sir  William  Jones,  sir  Francis  Win- 
nington,  sir  George  Treby,  Mr.  Williams,  Mr. 
PolTexfcn,  Mr.  WuUop,  and  Mr.  Smith. 

L.  C.  J.  Here  are  a  great  many  you  name ; 
we  will  not  enjoin  any  counsd  to  serve  you 
farther  than  they  are  willing  theoMelves.  As 
for  sir  William  Jones,  one  of  them  yon  denre, 
he  does  not  practise  now  in  Weslminster-hall, 
and  therefore  we  cannot  assign  you  him  unless 
he  please. 

Fiizh.  Then  I  desire  sir  Francis  Winning- 
ton,  3Ir.  Williams,  Mr.  PoUezleny  Mr.  Wallop. 

L.  C  J.  Let  them  be  assigned  of  counsel  for 
liim.  We  do  assign  you  theno  tor  counsel. 
And  now,  look  you,  Sir,  3rou  had  best  consider 
how  ^ou  plead  this  matter.  You  will  do  well 
to  think  of  it,  lest  it  be  more  fatal  to  you  than 
you  expect ;  therefore  vi'e  will  give  you  time 
to  pleaa  the  matter  you  rest  upon,  let  it  be  what 
it  will :  we  will  give  you  time  to  have  advice 
upon  it,  and  you  shall  be  brought  hither  agsin 
on  Tuesday  morning  by  rule.  And  in  the  mean 
time  things  sliall  stand  as  tliey  do ;  Mr.  Attor- 
ney will  consider  upon  the  putting  in  of  your 
plea,  what  is  fit  to  be  done  upon  it. 

Fttih,  My  lord,  I  humbly  desire  the  liberty 
to  sec  my  wife  and  friends  m  the  mean  time. 

L,  C.  J.  Mr.  Attorney,  why  may  not  he  see 
his  wife,  so  it  be  done  m  the  presence  of  some 
person  entrusted  by  the  lieutenant,  to  see  that 
nothing  be  done  that  is  prejudicial  to  the  king  ? 

Alt*  Gen.  I  cannot  oppose  it,  my  Lord. 

FttsL  I  desire  my  counsel  may  come  to 
roe. 

L.  C,  J.  Mr.  Fitzharris,  we  will  admit 
counsel  to  oome  to  you,  or  else  it  wiU  do  you 
no  good  to  assign  them ;  all  we  cando  shaA  be 
done. 

Ai(,  Gm»  My  Iiord^  with  subnussiop,  I  con- 
ceive you  will  not  allow  any  body  to  oome  to 
liim,  to  be  alone  with  him ;  that  woold  be  th« 
way  to  prevent  the  discovery  of  the  practices 
he  is  accused  of:  I  hope,  if  your  lordship 
shew  him  lavour,  you  will  do  the  kin^f  justice. 

Fiith,  My  Lord,  I  beg  that  any  of  those  that 
have  been  named  ma^  come  to  me. 

L,  C.  J.  Yes,  these  four.  And  Mr.  Attor- 
ney, they  aie  gentlemen  of  fair  oredit  and  re- 
putation in  the  world  ;  we  have  no  suspicion 
that  they  will  do  any  thing  unfairly :  what 
we  can  reasonably  do  for  any  nuin  in  his  con- 
dition, we  must  do. 

Alt.  Getu  My  Lonl,  I  am  not  a^nst  tliat, 
but  I  would  have  ail  done  safely  axid  securely 
for  the  kit^. 
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YtUkr  My  Lord,  I  have  one  thing  more  to 
begf ;  the  lime  your  lonlahipB  have  set  is  so 
KKNi,  that  they  cannol  come  to  me  perhaps. 

L.  C.  /.  It  is  long  enough,  Mr.  Fitzliarria. 

Fifzh.  If  I  cannot  get  them  to  come  to  mean 
tiuit  time,  what  shall  1  do  ? 

X.  C.  /.  You  must  do  what  you  can  ;  we 
cannot  enjoin  them  to  come  to  you. 

Ati.  Gen.  This  motion  of  his,  I  fear,  is  de- 
signed to  put  off  his  trial. 

X.  C.  J.-  It  shall  not,  Mr.  Attorney.  It  is  true 
it  is  a  busy  time,  the  middle  of  the  term  ;  but 
tbey  wiU  sure  find  time  to  dispatch  this  business 
within  the  time  we  have  allotted.  On  the  other 
tide,  some  time  they  must  have  to  consider  of 
it :  I  do  therefore  tell  him)  it  may  be  fatal  and 
prrremplory  to  him  ibf  aught  I  know.  Indeed  if 
we  would  insist  upon  it,  we  might  compel  him 
to  be  ready  presently,  but  that  we  m  ill  not  in 
this  case. 

FUxh,  Pray,  my  lord,  give  me.  till  Thurs- 
day, if  you  piease. 

L  C,J,  I  know  it  is  time  enough  for  coun- 
sel to  draw  up  a  plea  between  this  and  Tues- 
day.    . 

FUth,  To-morrow  is  Sunday,  my  lord, 
and  they  cannot  come  to  me  then  ;  so  I  shall 
have  but  one  day- 

X.  C.  J.  Mr.  Fitzharris,  it  is  time  enough; 
we  must  not  waste  tlie  term  ;  tor  as  we  would 
shew  you  all  the  favour  we  can  in  equity  and 
justice,  80  we  must  not  deny  the  king  justice 
Deither.  And  you  hear  Mr.  Attorney  say,  that 
these  things  (it  they  should  delay  the  business 
too  long)  would  be  prejudicial  to  much  of  the 
king's  business.  It  may  be,  that  this  dilatory 
plea  may  spend  so  much  time  of  the  term,  that 
we  cannot  try  it ;  and  therefore  if  we  do  give 
a  just  iavour,  you  must  not  grow  upon  us. 

Au.  Gen.  Mr.  Fitxharris  knows  this  plea 
hath  heen  well  advised  on :  Tliere  went  a  wnole 
club  to  the  making  of  it. 

Fttzk.  How  should  I  know  ?  I  never  saw 
lor  heard  of  it  till  now.  1  have  had  the  sever- 
est measure  in  the  world  :  I  have  had  no  body 
suiferpd  to  come  to  me. 

X.  C.  J.  Do  not  complain  of  severity,  Mr. 
Fitzharris.  I  do  not  believe  any  such  thing 
hath  been  used  towardsyou. 

FUzh.  Pray,  my  lord,  g^ve  me  a  little 
loneertime. 

X.  C  /}  Mr.  Attorney,  what  if  we  do  this  ? 
He  giving  you  the  plea  upon  Tuesday,  he  may 
come  upon  Wednesday  morning  to  put  it  in. 

Au,  Gen.  I  cannot  oppose  it,  if  your  lord- 
ship think  fit  so  to  order  it.  '  . 

Justice  Dolbtn,  It  is  fit  you  should  have  it  to 
see  it,  Mr.  Attorney,  before-hand. 

Justice  Jones.  And  have  some  reasonable 
tunc  for  consideration  wha^to  do  upon  it. 

X.  C.  J.  Well,  dehvering  of  the  plea  on 
Toeidav  mmning  to  Mr.  Attorney,  we  do  give 
till  Wednesday  to  bring  it  hither  ;  and  then  you 
shall  come  hy  rule  again. 

FUzi,  My  lord,  I  hope  I.  shall  have  the 
liberty  to  see  my  wife  this  day. 

X.  C.  J.  Yes,  at  seasonable  noors,  when  theve 


m^  be  somebody  by,  to  see  that  nothing  be 
done  to  tlie  king's  prejudice,  and  your  wife 
must  do  tills ;  she  must  submit  to  be  searched, 
that  she  carry  nothing  wttli  her  that  may  l>e 
prejudicial.  And  with  these  cautions  we  will 
admit  her  to  come  to  you. 

Lieut^  of  lumer.  Will  your  lordship  please 
to  give  us  a  rule,  to  let  fiis  wife  and  counsel 
come  to  him  ? 

X.  C  J.  We  do  make  such  a  rule. 

CI.  ofCr.  My  lord,  we  will  make  it  part 
of  the  rule. 

Lieut,  of  Tower,  We  desire  such  a  role  for 
our  discharge. 

X.  C.  /.  Sir,  this  is  onr  rule,  and  we  bare 
declared  it  to.  tliis  purpose.  Then  as  to  your 
matter,  brother  Striuger,  this  we  will  do ;  Let 
theheutenant  of  the  Tower  keep  Mr.  Fitz- 
harria  safely  till  we  return  out  of  the  Exche- 
quer, and  then  we  will  examine  him. 

Serjeant  iS^ri'f^'er.  My  lord,  we  think  it  will 
be  a  short  business  and  soon  over,  if  you  please 
to  do  it  first. 

Fitzh.  My  lord,  I  may  see  my  wife  in  the 
mean  time,  I  hope. 

X.  C.  J.    Do  you  msist,  brother,  that  we> 
should  examine  him  presently  ? 

Serjeant  Stringer,  My  lord,  Mr.  Godfrey 
desires  it« 

X.  C.  /.  Then  we  will  presently. 

LietU.  of  Tower.  Mu^t  lus  lady  speak  with 
him? 

X.  C.  J.  Yes,  afler  he  is  examined.  Lieu- 
tenant of  the  Tower,  bring  Mr.  Fitzharris 
into  our  little  room,  where  we  will  take  a  clerk 
andexamine  him. 

Mrs.  Fitzharris^  to  her  husband,  (the court 
being  just  risen.)  My  dear,  do  not  confesH  any 
thing  about  the  death  of  sir  ^dmondbury  Gotf- 
fiiey,  nor  the  Plot,  for  you  will  be  betrayed  t 
speak  only  to  little  things. 

[Then  the  Prisoner  was  carried  away  to  be 
examined,  and  alter  that  to  the  Tower.] 

On  Monday,  the  «d  of  May,  sir  FrancM 
Winnington  and  the  other  tWee  gentlemen  as- 
signed of  counsel  for  Mr.  Fitzharriti,  came  to  * 

I  the  bar,  and  rooTcd  the  court  for  an  cxplana-* 
tion  of  the  rule  concemiug  themselves,  and  the 
business  they  were  assigned  for. 

Mr.  WiUiatnt.   My  lord,  I  am  to  move  your 
lordship  in  a  case,  wherein  I  am,  vriih  three - 
others  of  the  gentlemen  that  attend  this  Imr, 

'  assigned  of  counsel  for  Mr.  Fitzharris ;  and 
that  which  I  %vould  be$(for  m^^aeU^and  tliem,  is 
this :  There  is  one  thing  we  desire  may  be  ex- 

j  pUiiued  a  little  in  the  rule.  I  humbly  apprehend 
your^ordsliip  gave  leave  to  the  counsel,,  whom 
you  so  assigned  to  come  to  Air.  Fitzharris, 
and  entrusted  them  with  the  hberty  of  speaking 
with  him  alone ;  but  by  the  penning  of  Uie  rule, 
we  apprehend  that  the  same  restraint  is  put 
upon  them,  that  is  upon  other  persons,  to  havo ' 
somebody  by  at  their  being  with  him. 

X.  C  J.  The  lieutenant  sent  to  me  on  Sa- 
turday about  it,  and  I  told  him  it  did  not  extend 
to  you. 
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Sir  1*.  Wmnngum.  We  think  it  may  bav^a 
conatruction  either  way ;  but  we  desire  it  may 
be  made  plain,  as  you  meant  it. 

L,C.J.  WetdfyoaitiapbuD,anditwa8  80 
tntended. 

Sir  F.  Win.  Therefore  we  taking  it  that 
your  lordship  prononooed  and  meant  it  so,  do 
fiesire  it  may  be  so  expressed.  We  are  satis* 
fied  that  it  was  your  lordship's  intention ;  we 
desire  the  clerk  may  make  it  in  plain  and  intel- 
ligiUe  words.    And  there  is  this  farther  in  tt, 

my  lord 

'  L.C.J.  We  declare  it  now  to  yoQ,  it  was 
ao  meant  and  intended. 

Sir  F.  Win.  My  lord,  there  is  this  further 
in  it:  We  four  have  met,  and  we  desineas 
much  as  may  be  to  expedite  this  matter  as  far 
as  we  can,  ibr  our  own  reputation,  and  d<nng 
our  duty  to  the  person  we  are  assigned  of  ooun* 
s^  for.  But  truly,  so  soon  as  is  appomted  by 
your  lorddbip,  it  is  impossible  for  us  to  prepare 
things  se,  as  to  be  rewly  by  Wednesday  morn- 
ing. The  plea  I  nerer  saw,  nor  din  I  ever 
bear  of  it,  tifl  it  was  brought  and  read  here ; 
but  since  that,  I  have  not  seen  it  till  this  time. 
The  rules  were  brought  hot  last  night  to  our 
chambers ;  there  is  no  sohcitor  in  the  cause 
that'  may  attend  us.  The  indictment  I  have 
not  seen  that  we  are  to  plead  to,  and  truly  I 
think  the  course  is  to  have  a  copy  of  the  indict- 
nirait. 

L.  C.  J.  We  deny  that,  sir  F.  Winnington. 
-  Hr.  WiUiamt.  ft  is  impossible  forus  then  to 
get  reeuiy  in  this  time,  I  humbly  more  you  will 
assign  some  conrepient  time,  I  know.your  lord- 
ship will  not  put  an  hardship  upon  us  that  are 
of  counsel,  to  plead  siieh  a  matfer  so  quieldy. 
It  is  a  matter  of  difficulty,  and  there  are  not 


^ire  more  care  than  ordinary. 

Sir  F.  Win.  My  tord,  we  ought  to  present 
tjiiogs  to  the  court  as  they  are  in  fact,  tnat  we 
may  not  Fie  under  any  rejection  from  the  court, 
nor  any  body  else.  Yon  made  a  rule  on  Sa- 
tarday,  that  I  should  be  of  counsel  for  him, 
(which  I  submit  (b)  but  I  knew  not  of  this  till 
afterwards.  I  never  saw  the  plea,  nor  any 
paper  in  this  cause  as  yet :  The  rule  was  left  at 
my  chamber  this  last  night ;  and  when  I  saw 
h,  Mr.' WiUiams  and  we  got  together  in  ^e hall 
this  morning :  we  could  not  do  it  till  just  now, 
and  we  come  now  to  wait  upon  the  court,  to  ac- 
quaint them  how  the  matter  stands.  I  was  not 
tn  court,  wl^  yon  gave  your  directions  about 
this  matter  ;^but  when  I  find  wbaft  the  nature 
of  the  case  is,  I  shaU  be  ready  to  do  my  duty  to 
the  court,  and  to  him  who  is  upon  his  life.  '  It 
is  a  mighty  canse,  it  is  a  cause  that  may  be,  if 
ire  do  not  acquit  omrselves  as  we  o^ght,  have 
reflectisB  upon  our  posterity,  if  we  do  not  do  it 
as  wcU  as  we  can.  Therefore  we  desire  some 
scaaonable  time,  that  we  may  have  copies  of  the 
papers  and  thian  concerned  in  this  cause,  as 
the  court  shall  direct.  And  we  are  assiured 
yoiir  lorddiip  is  so  well  acquainted  with  the 
UBual  method  in  such  cases,  that  yon  will  give 
m  all  the  favour  in  it  you  can* 
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Mr.  WaUop.  Vwt  my  pari,  my  loid,  Ibe  no- 
tice 1  had  was  but  veryUdy :  I  was  by  indeed 
when  this  person  Fitabarria  did  deare  counsel, 
and  yonr  lordship  assigned  me  amongst  the 
rest ;  but  notfain|f  of  the  order  was  brought  to 
me  till  this  monung :  so  that  I  know  nothing 
of  the  matter  less  or  more,  than  what  I  heard 
upon  the  reading^of  the  paper  here  on  Saturday. 
I  do  not  desire  time  for  time-sake,  or  for  delay ; 
but  we  think  the  nature  of  the  thing  is  such,  as 
will  require  great  consideration,  and  wo  desire 
convenient  time  to  prepare  it  for  the  court. 

L.  C.  J.  Look  you,  sir  Francia  Winning- 
ton^  you  must  consider  here  the  nature  of  your 
case :  Tliis  is  an  indictment  of  high  treason, 
and  there  is  nothing  I' see  that  is  ao  ^[reatly  con- 
siderable in  the  case^  but  the  he^^ht  of  the 
crime.  It  is  an  extraordinary  crime  indeed,  if 
he  be  i^uilty  of  it  (for  I  speak  not  to  pr^udice 
your  ciient,  bnt  of  the  thii^  itself.^  It  is  a  trea- 
son of  a  very  iii^  nature;  and  then  what  have 
we  to  consider  m  this  case  f  We  might  have 
taken  your  client  at  advantage  here,  and  it  had 
been  no  iuinstioe  if  we  had  made  hiin  plead  im- 
mediately as  he  would  stand  by  it :  and. we  are 
not  to  consult  your  leisure,  but  your  dieot'a 
cause :  he  hath  pitched  upon  you  rar  his  coun- 
sel; we  have  given  him  tliree  days  time  to 
plead  as  he  will  stand  by  it,  Saturday,  Monday 
and  Tuesday,  and  he  is  to  come  with  his  plea 
upon  Wednesday .  We  have  appointed  for  con* 
veniency  sake,  that  you  diould  give  a  copy  of 
the  plea  to-morrow  morning  to  Mr.  Attorney  ; 
but  we  do  not  tie  you  so  peremptorily  to  that 
copy,  that  you  may  not  vary  in  words  mm  that 
form.  Give  him  but  the  substance  of  the  plea, 
and  we  will  not  tie  you  to  the  particiikcr  lormal 
words.     Pleradventnre   Mr.    Fitzharris  could 


many  precelents  ig  it ;  and  therefore  it  wiU  re-    not  have  expected  three  days  time,  in  course  of 


law,  upon  such  a  crime,  to~  put  in  soch  a  plea, 
when  ue  tells  ns,  be  will  plead  specially  to  the 
jurisdiction  of  the  court.  But  we  have  done  it 
in  this  case,  to  shew,  that  all  the  foimess  that 
can  possibly  be  nsed  sliaU  be  used.  On  the 
other  side,  we  niust  not  spend  all  our  time  so, 
as  to  let  the  term  slip  for  tus  no^ect  of  waiting; 
upon  you,  dierefore  if  he  will  omv  to  send  to 
advise  with  you,  he  must  sofler  for  it  Sop- 
pose  he  did  not  come  to  you  till  to-DM>mm', 
what  can  we  Iielp  it  ? 

Mrs.  FtUharrit.  Tliere  is  no  solicitor,  my 
lord,  to  go  to  the  council. 

L.  C  J.  Well,  we  must  not  spin  out  the 
term  to  please  him  :  be  must  take  more  care. 
I  believe  he  would  by  dilatories  be  glad  to  put 
it  off  all  the  term.  If  Mr.  Attorney  gives  con* 
sent  for  more  time,  wdl  and  good. 

Mrs.  Fi(zharrii.  I  hope  your  lordship  will 
give  leave  for  a  solicitor;  without  your  lord- 
ship's leave  none  will  dare  to  venture.  And 
I  had  the  rule  so  very  bte — 

CI.  if  Cromn.  They  had  it  at  three  of  tlie 
dock  m  Uie  afternoon,  as  aoon  as  it  could  be 
drawn  up. 

Mrs.  J'ilzkarru'.  That  copy  was  brous^t 
to  the  lieutenant  of  the  Tower,  and  he  sent  it 
■way  immediiWily. 
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Cl.ofCrMMi.  Anodicr  oofy  <bey  bad  fibm 
metbatemeninfif. 

Mt9<  FUzharrit.  I  never  saw  my  husband 
in  the  Tower  till  yesterday  in  the  afternoon, 
and  I  am  an  ignorant  person,  and  know  iiot 
what  to  do  IB  it  withoiit  a  adlicitor.  As  soon  as 
1  eoaM  get  copies  of  the  rule  wiit  out  I  carried 
them  to  fhfloe  gentlenien. 

BIr.  FolUsftn.  My  tord,  I  thmk  H  wiU  be 
fenr  hard  upon  ns  that  are  of  counsel,  to  be  so 
strumed  in  pomtof  time;  for  my  part,  the 
nde  was  left  under  my  door  the  last  ni^t,  and 
I  had  it  not  till  this  mormng:  It  wiU  be  a 
mighty  hard  matter  for  us  to  get  the  plea  muiy , 
wiuoHt  a  sight  of  the  indictment  Things 
mnatbea?enid  to  be  the  same;  which  we 
cauiot^  aniflss  we  see  what  is  there  alledged. 
This  man  halh  been  kept  dose  prisoner,  and  no 
body  soffored  to  come  at  him  to  instruct  him : 
and  we  hare  not  so  much  as  copies  of  any  thing 
that  we  must  make  use  of.  We  have  no  con- 
ecmment,  my  lord,  in  this  matter,  but  what  is 
assigned  lis  by  the  court ;  and  we  do  not  know 
by  anjf  papcvs,  if  there  be  ao^,  how  we  should 
put  it  into  form ;  and  that  is  it,  my  lord,  which 
may  lie  heavy  upon  us ;  if  this  man's  business 
should  miscdnry  for  want  of  putting  it  into  due 
form,  the  blame  will  be  upon  us,  who  are  as- 
signed his  counsel.  Therefore  if  your  lordship 
|i)eaie, '  under  these  considerations,  to  giveiis 
time  and  leave  to  see  the  indictment  we  are  to 
plead  to,  we  may  be  the  better  enabled  to  do 
our  duly. 

Sir  Jr.  Win.  Really,  my  lord,  I  ought  to  deal 
cleariy  widi  the  court ;  without  a  copy  of  the 
indictmenty  I  know  not  how  we  shall  be  aUe  to 
plead  as  we  should  do. 

Mr.  WiUiomt.  My  lord,  I  do  really  move, 
not  in  favour  of  Fitzhanis,  but  for  my  own  re- 
putation: I  cannot  put  my  hand  to  a  plea  of 
this  consequence,  without  time  to  consider  very 
well  of  it ;  and  unless  in  truth,  I  can  see  .the 
indJctnueot,  and  comnant  the  plea  witli  it,  to  put 
it  into  form  lit  fbr  tae  judgment  of  the  court. 
And  if  theae  things  cannot  be  granted,  I  dcaune 
to  be  exeoaed. 

I«  C,  J.  Why,  gnftkmen,  see  what  yon 
ask:  Where  do  yon  find  any  precedent  of  a 
man  indicted  for  High^Treason,  that  would 
plead  10  the^urisdietion  of  the  court,  that  had 
more  time  given  him  than  i#  in  this  case? 

SirJP.  Wjin^  Wedu  not  know  what  his  plea 
wiU  be,  my  kxd,  till  we  have  seen  it  and  consi- 
dered it. 

■L.  C«  J.  Yom:  cttent  told  us  all,  and  we 
knew  all  of  ua  very  weU,  thatit  is  to  the  juris- 
diotiofref  the  conn,  and  can  be  no  otherwise. 

Just.  Jonu.  Any  thing  else  you  may  give  in 
cvideiiee  npoiKiet  guilty  ;  and  it  woula  to  con- 
sidered on  yomr  tm. 

Sir  JP.  win.  My  lord,  it  may  happen  to  be 
not  80  pvoperiy*  pleadable  t6  the  jurisdiction  of 
the  comi  %  we  know  net  what  it  will  be  till  we 
biveaeen  die  thiags^mcessaiv  to  draw  it  into 
fstm.  ltistnie«onseqiientiaUy,itisthe  con- 
cern ef  '  eur  cUenl ;  bnt  ^  grannd  of  our  oae- 
tien  at  this  time  ie  forenrs^res.    I  did  appre- 


hend  by  the  rule,  his  special  plea  was  to  be  ad- 
mitted if  he  tendered  one,  let  it  be  what  it  wiH: 
We  must  consider  many  thin^  in  a  case  of  thift 
nature;  and  at  last,  ndiether  it  will  be  to  the 
jurisdiction,  or  what  it  is,  we  cannot  tell  as  yet. 
And  till  we  have  seen  the  nature  of  the  thmg^, 
and  what  is  necessary  to  prepare  it  for  the 
court,  I  cannot  venture  to  give  it  its  proper 
term.  But  our  time  is  so  short,  if  your  loiti- 
ship  will  afford  us  no  longer,  that  we  know  not 
how  to  be  ready  ibr  it.  Your  lordship  does 
sneak  of  Mr.  Attorney's  being  attendea  with 
tne  substance  of  the  plea,  not  tying  us  to  the 
form  in  the  copy  delivered  to  him.  Mr.  At^ 
tomey  was  here  upon  Saturday,  when  thia 
matter  was  first  started,  and  he  Imew  the  sub- 
stance then :  We  know  not  what  it  is  more  than 
by  report.  It  is  a  plea  that  so  rarely  happens^ 
that  we  iliust  be  cautious  in  what  tbrm  we  nut 
it.  It  is,  as  your  lordship  hath  been  pleasea  to 
say,  an  horrible  treason  that  in  the  indictment 
is  specified.  We  must  not  speak,  nor  de  not 
mitigate  the  heinousness  of  the  crime  ;  nor  do 
we  speak  it  because  it  is  term-time,  and  may 
hinder  our  other  business :  We  shall  all  of  us, 
I  am  sure,  not  at  aU  consider  our  own  time,  or 
loss  in  the  matter ;  but  it  being  of  so  great 
weight,  we  desire  reasonable  time  to  do  our  du- 
ties.: we  .name  no  time,  nor  dare  do  it ;  we  sub- 
mit that  to  the  court.  But,  my  lord,  under  fii- 
vour,  for  the  copy  of  the  indictment,  we  do  con- 
ceive it  is  necessaiT  that  we  should  see  a  cop^ 
of  it ;  and  when  tne  court  is  pleased  to  admtt 
the  party  to  give  in  a  special  plea  to  the  matter 
he  isaccused  of,  and  assign  him  counsel  to  plead 
it,  I  take  it  to  be  very  rational  and  consonant  te 
law,  that  we  have  a  copy  of  the  chawe. 

L,  C.  /.  Sir  Fran.  WinningUm,  mr  yon  to 
come  and  say  these  things  iMxe,  methinka  ia 
very  strange.  I  think  yon  can  shew  us  ho 
precedent,  that  ever  so  long  time  was  given  l» 
any  man  to  plead  to  the  jmisdiction  of  the  court^ 
nor  that  ever  a  copy  of*tbe  indictment  was  grant- 
ed in  High-treason  ;  and  tor  you,  because  of  the 
greatness  of  the  treason,  therefore  to  go  about 
to  make  us  believe,  that  it  is  more  rcaaonable 
that  a  copy  of  the  indictment  should  be  granted 
in  this  case  than  in  anotlier ;  that  the  CTeatness 
of  the  crime  riiould  be  moiterious,  and  deserve 
a  lavour  of  the  court,  not  granted  in  other  caseli, 
b  a  thing  extraordinai-y. 

Sir  JP.  If  in.  I  do  nut  press  it  ^at  way ;  I 
pray  I  may  be  undei'stood  aright.  Upon  what 
uipeared  tne  otlier  day,  upon  the  nature  of  the 
plea,  I  present  it  to  your  consideration,  whether 
or  bo,  when  you  have  been  pleased  to  admit  a 
special  plea,  you  will  not  let  us  see  that  which 
we  ue  to  plead  to  P 

L,  C*.  J.  No,  it  vras  never  thought  of  surely* 

Just  Doibcn,  No,  it  hath  heen  constantly  de- 
nied in  cases  of  felony  and  treason ;  and  so  you 
will  find  tlie  practice  to  have  always  been.  But 
I  \iill  tell  you  what  hath  been  d<me6ometim^; 
they  have  mnted  some  heads  out  of  the  in« 
dictment,  mat  should  enable  the  jiarly  to  fit  Mf 
plea  to  the  charge;  and  that  waa.daiiein  Wit- 
ty pole**  ease,~iipott  a^lca  of  AuUr  foi$  acfiA 
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-^eygftTe4iiBniliie1intt,«Dd  Mine  other  cir- 
ciimstanoes,  to  fit  bis  plea  to  hit  cMo ;  bill  ne^r 
wat}  tberen'oopy  of  the'iildioMieiiCMPtalBd. 

M*.  Wallop.  My  lord  Coke,-tt  iii»  pprfaoc 
totbe  third  ReMt,  decl«rei»  That  it  wafer  the 
ancient  law  of  JSoriaiid,  aadM  dedand  bj  ifet 
•f  iNutiameBt  in  Sdward  Sd'a  talie,  tet  any 
fubjectmay.tehis  necenttyoney  hafe  Oo- 

'ceaa  to  nconhi  and  oopiaa  of  tnMn,  be  th«y  ibr 
thefcinf^  or  agahMrt  the  kinff ;  and  tial  ^e 
pnuBAtut  to  the  conttary  ia  an  waaia». 

L.  C.J,  So  theft,  Mr.  Wattopt  yoiitake  it 

'  that  weatfvbonnd'when  any  man  is  indicted  of 
fblony  or  treason,  or  any  capital  erime,  if  he 

•  say  he  must  hare  a  copy  or  the  Reourd,^  we 
.mastfflBt  him  a  eoipy  of  the  iadicbneat :  if 
•.  yau  thiak  so,  ibt  ottort  and  you  are  not  of  the 
.  same  opinion  .^ 

^^^/it^lVallop*  linlbnnthecoiirtwhat  I  have 
nad  aad  seen,  and  where  it  ia  10  be  fmmd. 

Mr.  WUHma.  My  lord,  it  nay  be  necessary, 
tbr^oghl  war  know,  for  him  to  plead  oter  to 

^  the  laot  laid  in  the  mdictrociit,  not  giulty,  as 
sometimes  it  is  requisite  for  the  peitf  to  do. 

.Kowif  wesboald  mislakefor  want  of  having 
lA^bat  is  neeessary,  anddiereby  pi«ohide  him  of 
the  advantages  he  might  have  had  if  the  plea 
had  been  rightly  drawn,  for  aught  I  know,  it 

-will  lie  upon  me  for  ever.  My  kwd,  I  do  it 
merely  out  of  caution,  and  fornqr  own  rsputa- 

•^km  sake:  If  say  legal  advantagaabould  be  lost 
iMfBoymiwannesa,  itwillbeapeqpctuabreaec- 
Imn  upon  me;  and  dierefore  I  amr  so  eamest  in 
this  ease.    And,  my  tord,  I  can  tell  you  what 

.  was  danein acase  wbaran  I  was  of  counsel ; 
it  was  not  acase  of  treason  indeed,  but  it  was 
siurdsr,  tba  nest  jonme  to  it ;  it  was  the  case  of 

« Kintf  aadThomaar  Thomas  was  indicted  of  mur- 

•  derm  one  oounty,  and  found  jpoilty  of  man- 
iringldBr;  dbiddfterwwdawasmdicledfor  the 
««Mne  mttfder  in  another  county,  and  being 
.  to  plead  this  matter  1  did  insist  Qpo»ii,  that  we 
"M^phlto  have  a  copy  of  the  indtctment.  There 

flfas  some  ddiale  about  it;  but  at  hat  we  had  a 
copy,  and  we  aUedg;ed  there,  at  here,  it  was 
Bppaasibie  to  idead  without  it :  and  the  cause 
tiamiored  bther  into  this  court  for  jwig- 


'I  'i 


JwUk.  Delben.  The  first  indictment  you  might 

hmm  aflopy  of,,  for  you  were  to  plead  the  whole 

record. 

Mr.  WiUktmt^  Nay,  we  had  a  copy  of  that 
-to  whicb  wepleeded. 

I  X.  C^J.  Mr.  Williams,  you  teU  us,  you  may 
.pcmdv«ituiw  have  occasion  to  plead  over  when 

you  know  it  ia  High-tcenBon  that  you  are  indict- 
.ed  of,ia  foaming  and  punishing  a  treasonable 

paper,  cannot  you  direct  your  dient  to  plead  over 
.  vridiaut  a  copy  ?    Certainly  what  you  alledge 

iD  thai,  for  a  copv  of  the  mdictment,  is  «  non 

eanaa  firo  causa/ 
.     JuBt«Jb«ct.  Whatpi^udioewiUitbetoyour 

client  to  plead  over  ? 
'     Sir  F*  Win.  My  lord,  we  only  ofier  these 

thingS'for  ouradvea,  and  we  hope  we.  shall  not 
*  he  pressed  taAo  such  a  thipg  as  this,  without 

kafi^reBiOBaUetimie  to  oeolidar  and  dekbe- 


fllicfit, 
in^pder  tod*  it 

[Then  Mr. '  Jlttdm^y  Be&g  sent  T6f,[  caipe 
into  the  court.]  '  ' 

L.  C.  J:  took-  yoK,  Mr.  Attwnay^  thsss 
MUementhat  w«b' aaagaed  of^masAfbr 
Fitzharris,  do  move  the  court  here,  and  m^, 
they  W4mld  iMwe  longer  1ime<  to  tdr^  u]Vbis 
plea,  ferthqr must amfce uaaef  ^Utiai cepifes 
of  fNipera,  and  tiiey  cannali.aa  aoen  etain 
them,  nor  find  oat  thear  foceidalitey  must  iisr, 
orethertbmgBaaineredienlB  taidda  jdca,  in  ao 
short  a  time ;  attd  tli^ey  sty  lifanvinp  that  they 
desire  a-  copy  of  the  Inaiidmeht.  Kbw,  b 
troth,  tiiey  ought  to  hav*e  given  ^yoonoliaa  tf 
diis,  that  jTOU  might  have  been  hm  ftewiseto 
hear  what-  they  say :  If  you  do  oomeat  to 
givethoD  longer  time,  vTe  aball  be  Nudv  to  do 
tt :  but  wkfaout  it,  w«  ahatt  not  be  wflkng  to 
deby  it. 

Ait.  Gen.  I  thndc  your  loidshipand  Ikt 
court  gave  them  a  veryinst  and  H'asqrutlii 
time,  whejii  you  allowed  tbeDD  four  days ;  tnd 
these  gentlemen  are  mistaken,  if  they  think 
they  are  assigned  as  oounsci  to  all  'efenti. 
They  are  only  to  draw  up  a  plea  upbn'thil 
matter  that  iaalledged  by  the  priaoner,  aadto 
the  jurisdiction  of  we  court. 

Sir  F.  WinmhigtQn.  No,  my  lo»d,  I  beg 
your  lordship's  pwdon:  The  rule  ia  topltaa 
the apeeial  matter  without  AMHreaaying.  ^ 

Att,  Gen,    My  lord,  under  tavour,  it  is  sa  I 
say,  and  so  ia  the  course  of  law  ;  fonr  the  pri- 
aoner  ou^  to  acquaint  you  with  the  points  be 
desirna  his  counsel  to  be  heard  to:  And  in  this , 
case,  Fitzltarris  did  acquaint  the  cxmrt  heftre  he 
would  plead,  that  he  had  something  to  olgect 
to  the  jurisdiction  of  the  court ;  and  so  bis 
wife  directed  him  when  she  gava  him  the  paper. 
I  suppose  she  had  other  advice  upon  it ;  far 
she  oottM  not  draw  it   up  in  that  form  it  wis 
herself;  and  he  did  aoqosint  the  court,  he  had 
matter  to  plead  tothe  jurisdk^on  of  the  court, 
andcondttded  so  in  the  paper  that  was  read. 
And  thereupon,  according  to  his  prayer,  he  had 
oounael  assigned  him  thoe  gentiemeD.    T  con- 
sented to  it,  as  it  was  just  I  should  ;  but  that 
they  should  think,  that  they  are  to  advise  him 
in  other  mattcra  than   tmt   partioolar  upon 
which  they  are  assigned,  I  loMrtv  they  know 
their  duW  better  than  to   oiTer  at  any  such 
thing.    Ihow  since  then  there  ia  bu|  one  ehifffo 
point,  the  jurisdiction  of  the  oomrt  and  noduag 
else,  for  they  are  not  to  adviae  is  other  matters, 
I  thtnk  it  was  more  than  strict  juataaeL  nay  it 
was  a  very  great  fovour,  (or  all  HMnoaght  to  ba 
ready  to  plead  such  pleas  immgdiateiy- 

L.  C.  J.  Yes,  in  strictneaa,  we  might  hav« 
required  him  to  plead,  as  he  wouidstand  by  it 
presently. 

Att,  Gtn.  lliakw  is,  that  be  moat  have  all 
ready,  ^inPoigne,'  to  make  it  Mpear^mt  whftt 
>  heaven  in  his  pl^uao;  thewaforu  you  needed 
not  have  grren  him  any  longer  tiaae  :  bntbe- 
cause  ail  thewmkl  might  see  the  eoort  and 
king's  ceunsel  dealt  tamy  in  thia  metlor, 

1 


ISI]        *9fWPfi9liliiLS»  ^ €lf ABuarn.  UBi4^EAidttlKiAiMi.         t^ 


that loqked  like m  surprise,  I  oflbMntbdlo^btt 
tnaetlm  ypnr  Janbhip  W9»  pimed  to.  set: 
liid  Bs  for  ihe  copy  of  the  indjetmenl,  t  toooir 
not  any  ressoQ  they  hmve  to  desire  it ;  far  they 
oriAol/tDividbe  Sk  that,  riktX  defence  ke&all 
■Mke^'kot  .only  «pea  this  mfltterhehallBii^ 

XOJ.'  liook  you,  yflemm,  what  Mr. 
Attofonyirili  yoois  ■*,  and  we  dom^ct-thnt 
yeii«hMild  oBuftwntyouwdves  to  it :  We^dve 
|iven  .youtkeeidnys  <iiiii,whiehdsjRifficieitt 
iiir  sQob  fttfurasttfais.  'And  Ifr.  :Atfesrney, 
vreleldthMiir«Mi«  wiien  lite  did  direct  them, 
Thai^y  ahsnld  delifar  you  %  copy  of  the 
)i|liM0HaMRnr moruBfi:  We  are  not  ooori- 
tieal  inA  thoBH  «s  tbst  we  vn)t  not  reoeiine 
their  nlB%  ifilbe'varidntin^fornifimnthat  which 
theydllmrtoyQS.  Thattfaat  we  intended  by  it 
is  diiSj  Thtt  thiy  aboirid  deliver  to  yon  a  plea,  the 
lune  in  sobstanoe  as  that  which  they  do  plead 
harri'.IC  tfaiy  would  ahev  it  in  the  form,  we 
Otti  giWDihem  ieare  to  do  that  without  any  pieja> 
dice*  '  . 

iJdU^^FCH,   We  will   nerer  pmch  them  in 
iJMarf  I  ihiok  l^fasve  matter  ewioffh. 
>ti£tiHQttJs  i*$^  you  tndy,  I  dohelieKesome 
itedrrof  .^iiait  oomisel  to  draw  up  this  plea 
tor  him. 

'  tAy,  fiea.  ^ greet  cabal,  nodoid)t  of  it,  my 
loffd?.:  ,!    ' .  .    •.  • 

Mr.  Wmifap.  My  lord,  I  denrethatceonsel 
may4ia  aanmedin  my  place. 

JL  C.J»,  Weassijfned  him  thoee  that  here- 
orodt  eaaepdng  atr  Willmm  Jones;  and  we 
eid  natdefey  to  nut  in  air  Wm.  Jones's  name, 
hfioe— '«■  iirnuii!  not  assign  him,  but  because 
helntii  declined  the  bar,  and  does  not  practise 


V  Mr.  Wiflimm,  We  do  not  draw  in  the  name 
af  sit  .Wvi.  Jones,  or  decline  him :  We  submit 
tDNymmorrierabeut  oursetres;  but  we  desire 
that  fteaoa  that  did  dsaw  this  plea  may  be  add- 
ed t»»i.  i 

.^-Ikik^J.  if  hiswifedflstmit,  andwillname 
kim^jitskellbeso. 

r  Ml.  liU^iwaB.  i  desire  m  be-put  out,  and  he 
psttimr   .         M-  - '. 
i;i.<C!i  JL  vflirviK.  mnlemtenda  what  he  wotfU 
»trmid  We^Cannot  disoharge  yes  upon 
tJ     '      ■    . 


Hero  are  many  partkmlarB  and 
which' cannot  so  aoddehly  be 
pttimf^m  tetime  dkitSed. 
,  iJfnEi -ifllisAnrm.  My-  lord^  there  is  not 
htf [  ilnaaiignmlweis  assigned  that  i  writ  la  my 
kmte^eamsh  Ibrv  i  dareoced  him  eighth 

X.  C.  ^fciMfJMrwisffiwmUl  you  have  ? 

•  «MtB;MllKj*f''AaBaw8S'in  the  pj^ersir  Wii- 

iadi  ttamerijauymajfesty V  iatd  Attmejf  Gene- 

ndy    sir   Francis  Winnington,  Mr.  Williams, 

.lata%inhm   of.iie.Honik  of  Ceaynona,  sir. 


iiiin^fWlr4^.>rlY0ot<iosdl«iip./mBy  easily 
w»  aawdikeitb  hsmstrvstodin^thiy^w^ 


X.  C. /.  Bit  yoa  desire  «r '€Moi«a..  IMMf 
shouUI  be  addedf  • 

Mn«  F9M,  Yea,  I  do. 

SL  C. /.  Let  it  be  so  then.  / 

'•Mrs.  JVM.  And  sir  WttimnJoMe;  1  will 
da  what  1  ite  to  get  liim  to  eome. 

JUa  J.  We  will  not  etfomhim;  butif  Iw 
pleascs,'*iive  leavabim  to  hia  fthaaty  • 
•*  Jnst.  JOofteii.  Why,  .miMrss^  yen  ere^got 
ihtodfe  hands  of  gentllibien^tknt  aie  aekdmhd 
and  able  in  their  porofesaion  as  yo^  oan  have;} 
you^  need  no  move/ 

^L.  C.  /.  Do  yott  desire  Mr.  Ska&dkf 

Mrs.  J^«A.  Yes,  my  lord.         •      • 

L.C.J,  Thenaddlam. 

Mr.  F^Umtfen.  We  desire  that  thoRr  may  be 
leave  for  a  solicitor,  one  that  may  eafryipapertf 
in  the  presence  of  the  lieufeenaut. 

L.  £.  J.  We  have  confidenoe  in-yod,  but 
not  inalher  }iersons  ;  therefoee  we  -  meat  eon- 
sidcr  of  that :  But  what  think  you  df  it,hro-> 
tbers?  We  may  permit,  I  thkit^- one  to  come 
fiK>m  theconnsel  to  him  with  that  oailtloni 

Judget,  Yes,  my  lord; 

£.  C.  /.  Let  thepapeisbertlMninapeetadbe^ 
fore  by  die  lieateoant  «f«>the..l\MPov,  and'  be 
ftom  one  of  the  oounsel  f-  and  W9r  they  baMi 
liberty  to  do  it.  *  ..^  ' 

Ati.  Gem*  There  is  no  need  of  any  fapem, 
my  lord-—    ai     •      •     ;•      .     •         .  « 

L,  C.  J.  Mf»  Attonioy,  do  noftoppeoe  that : 
Let  them  have  libsm-^  carry  any  papera  that 
any  of  their  oeunsa^'thenB  gentlemen  we  haee 
assigned^  shaEeend  to^him,  or  any  from  bimeo 
them;  sO  aa  the  iisnteaant  may  hare  first  the 
sight  and  perusal  of.  them. 

AU.  Oen.  There  is  no  f^thami  in^haty 
thoal^h  I  see  Mt  that  iclMy  will  need  *any 
papers. 

L.  a  J.  Yes,  their  plea  to  ^  j 
must  arise  dpon  thct^^mph  may  be  eofeof 
papers,  i    •    '  >  •  •  /^ .? .       -  -) 

Ait.  G€k.  Yen  ar^  ftedgned,  ffcademmi^tar 
t»  one  point,  the  JnrisditHiolir  of^ttO  eouvt  $  v^ 
mediber-tbat.     "  ■       • '^»  • 

Mr.  PoUt»fen\  Tour  knMdp  ir  ptonM^o 
fajvThat  we  may  Vafy  -  ife^lbtiii  ftoni^whas> we 
delirer  to  the  Attorney  General ;  and  Mir;  'Jkt«- 
toraey  is  plenied  ta'ea)r,  be  witt  not  pincli  us 
asto  mrm  t  How  ahall  we  be  secure no>ad9an>. 
tage  shall  be  taken  «f  theibrm  ?  :  "^ 

L.CiJ>  It  is  only  m^  to  tint  paitionlac 
You  shall  not  be  tied  up  to  the  tbrm-  yon  d^ 
hver to hhn.  Whte  ndrancagev  thsretndy  be 
coooetning  the  ibnn  ef 'the<plsa>  fotf'Mig 
hillier,  we wW  seeehalt  liothetaken>   ' ' 

8k  iPK  Wim  Win  y09»  iuMkap  please  to 
afford  ua  BO  longer  ihnef  -^ 

L,  C.  /.  When  yea  oreto  ^feeod  to^the juiii. 
diction  of  thoCMnrt  hi>a:cnieof  4iigh<»ipmBen, 
and  such  a  treason  as  tlus  is^  what  .'^eeswia 
therelfaatao  mnelitim^  m  is  grnstui nhiady 
dioold  be  given  you?       '  ,.- >  i:  •>(]  <j     -  •.   . 

Sir  Pr.  mm.  ahaU  not  ^  fanvd  a'oopy  of 
the  Indioimetft!  wMkiapt 

JL.  C.J.  Yen  will  oifer  things  that  am  not 
to  be  gnoled  to  you,  •  adeaptaiuiumpopQinm/. 


'.'.» 


»    n 


luigfatihr  fltnitOMiil  m  thncMew 

.«.  »jr  F.  Wm.    N«,  my  knl,  weib  not  offiv  it 

for  any  such  enA. 

. .  ^U.  4p€n.  QenllftBMn^  maeiiilwr  700  Imiv« 

MBthlMr^lopleftduytMiig,  Wi  tothcjiirit*^ 

fiction  of  thi  oowt, 

6ir  JV.  H'w.  We  niist  sobnt  lo  what  jmir 
ionltlMp  Mden  ID  H. 

tJpon  Wednes<laythc4th  of  May,  1681,  Ed- 
trard  FilzUarrib  \vai»  broughi  from  the  Tower 
to  the  King's -beodi-bar. 

€U.i^€ro^n.  Edwai^  Fitsbarrii,  hold  op 
thy  hand  /whieh  he  did) :  tfaoo  bail  been  in- 
w^di'Wi  armtgoad  for  bigb-traaBOB ;  bow 
wmj^eA  tbatt?  AH  Ihoo  Gniily  of  Iba  hwh- 
treason  whereof  tboa  gtaadertindiotad»  and  bast 
'keen  arrai|fBed,  or  Not  Guilty  ? 

FiiihatrU.  I  have  made  a  plea,  my  lord, 
^vhxch  I  de&ire  may  be  received  and  allowed. 

Mr.  Wnihp,  May  it  pkaac  your  lordship,  I 
4QBirat»ba  beard  a  fow  wmda. 

If.  C.  J.  Would  yott  not  have  the  plea 
vend? 

Mr.  WulUf,  i  bava  hut  a  few  wronls  to  aay 
bdwe  it  be  read,  it*  ^onr  laidahip  pleasy,  for 
t>araelves,  or  at  leiot  lor  myself.  Aoooiding  So 
tbabeat  instnictiiMB  we  hare  bad,  we  faaye 
drawn  up  this  pka,  and  I  pray  ii  may  be  en- 
^erad  so.  But,  my  lord,  1  humbly  conceive 
we  hare  not  bad,  or  for  my  own  part  I  have  not 
kadtboae  inatmctiotts  thsl  were  fit  to  ^rect 
■se  in  this  caae.  It  is  a  special  plea,  and  of  a 
laatter  that  rarely  b^ipcaa ;  and  the  nature  of 
tills  special  plea  is,  that  the  matter  euitained  m 
ibemdictnient  and  in  the  iropcaohment,  is  one 
and  Ibe  saina  asatler.  Now  1  bava  not  yet 
aeen,  nor  could  I  come  at  a  sight,  though  I 
4sMBPadit,  of  the  impeaohment,  nor  of  the  in- 
dialBaent :  but  1  humbly  ooaecive,  that  by  the 
biw,  as  this  case  is  upon  a  special  plea,  the  pri- 
aaaerongfattobavea  copy  of  the  indict«iient. 
And  I  do  not  aay,  that  erery  one  may  demand  a 
<90py  of  his  indictment  to  hnd  faults  ;  but  upon 
a  special  plea,' and  paiticolarly  upon  this,  1 
bsRUbly  eonoeiver  he  ought  to  bare  a  sight  and 
a  oopy  of  his  indictmait. 
i  Li  C  J.  What,  wooM  you  not  have  ymir 
plaa  nodved  ? 

Mr.  Wallop,  Thus,  my  lord :  if  we  can  hate 
no  farther  instructions,  nor  can  by  any  other 
Mean*  come  toa  sight  of  these  thincs,  then  it 
ts  the  bestrplea  we  can  make  b  such  a  case, 
and  1  avow  the  plea :  but  if  any  tiling  shoold 
fall  out  amiss  to  the  prisoner  for  want  of  aoch 
asight,  I  pray  it  may  not  be  upon 


X.  C.  X  Read  the  plea. 

.  €L  ^f  Cr^tn,  *^  £t  pMedtdua  EdwaMM 
Fitahacrib  in  propria  peraona  ana  ven<  «t  die. 
ipUMlipseadindidameat.  piaedict.  res^ioiMiere 
4M>mpelii  Don  ddiet,  qiiia  die.  t^nad  ante  mdicia* 
ttentfrsd.  per  J^ir.  pned.  in  fonna  pned« 
eompert.  sciL  b^  ParL  llom<  Reg.  nanc  in* 
#ohat.  etr  teoL  apad  Oxon.  in  Com.  f^oii. 
pnmo  dieMactii  Aano  Jiegm 


df 


JMHI*  SHg« 

at  omnium  Con.  Angliv,  set^lmdnm  Icgan  at 
eona.  Flul.  da  aba  PiraditiaBa  oama  AUflpa 
at  Proamb.  biyiis  Regas  AagL  m  codemkri* 


in  ploiis  sui«  robore  ct  efibet  adhuc 
et  eaistit,  proat  per  Bacord.  inda  inter  Ifcuuatia 
Fsrbamaati  ramanana  pleaias  bqnet  et  apparat. 
Et  pned.  Bdw.  Fitaharm  iritsrida  di&  mM 
aba  P^aditio  in  Indictamanto  pr«L  par  ior* 
pr»d.  in  forma  prwL  eompcrt.  spaaifk—  «l 
mentionat.  et  atta  Fl<Hblio  aoda  ipsa  praidict. 
Kdw.  Fiishama  in  Par!,  pned*  mada  ni 
fert.  impatit.  fnit  M  existit,  aant  una  at 
aha  P^ditio,  et  non  aba  aeqaa  disaraai 
^|uod  ipae  onsd.  Bdw.  PHiAaim  m 
mento  pra^.  noaanttt.  et  pwd*  Edw.  Vtebama 
in  impetitione  prad.  nommaL  eat ««  at  aadaaa 
persona,  etnonabaneque  diveraa:  at  baeparat. 
est  verificare,  he.  Unde  ipaa  prad.  Edw.  Vita^ 
harrispatft.  Judicium  ai  Cor.  Dom.  Bagf «  Wa 
super  indictamentum  pned.  versus  iponm  al* 
tcrius  prooedcn  vub,  &o.'* 

Mr.  WiiUamt*  My  bad,  wa  hamMy  pnT*, 
being  aarigafd  of  coonael  fbr  tbia  genthnMui, 
Mr.  Fitz^vria,  that  tbia  Plaa  may  ba  ra- 
oeived. 

X.  C  J.  Mr.  Attoraey,  hmf9  yaa  baaa  al» 
tended,  according  to  the  rule  of  Court,  wbk 
this  plea? 

Ait,  Gen.  No,  my  lord. 

JLC.J.  What  k  the  reaaoa  of  that? 

Aii.  Gtm,  Here  ia  no  more  in  efibe 
what  was  offered  four  daya  ago,  whan 
waa  altowed  Um.  I  seat  h»t  night  baa  ta 
them  for  a  cof^  of  die  plea  :  iadaed  yeaiiaday 
at  noon  they  sent  me  this  note,  that  Fililianm 
ta  stand  upon  his  plea,  that  he  wtaada 
in  the  House  of  Peats.  I  aeat  ta 
know  of  them  whether  they  wouM  plnid  tbia 
to  the  jurisdiction,  or  in  abatement,  or  m  bar : 
they  declared,  they  would  not  plead  to  Aa 
junadietion,  but  now  1  aee  it  ia  to  the  ymw» 
diction. 

L.  C.  J.  It  is  so  ;  and  that  ba  propotad  ta 
plead  at  first 

Ait.  Gem,  It  k  true,  my  lord  ;  but  thus  tbey 
sent  me  word. 

L.  C.  J.  And  as  a  plea  to  AejuriadietioB,  sa 
it  concludes. 

-  Mr.  WUlwwn.  VLj  bad,  we  have  done  ail 
that  is  possible  fbr  us  to  do  in  this  caae.  The 
Court  directed  us  to  attend  Mr.  Attaraey  with 
the  substance,  and  ao  we  have  doaa ;  mtt  tba 
form,  we  had  bbnty  to  do  as  weplsaacd  ia. 

L.  C.  J.  You  need  not  ^  aboeft  ta  caccaae 
it,  that  Toa  have  not  done  it ;  we  cbaiga  yoa 
with  notning. 

Mr.  WiU'uimt,  f  do  not  go  about  to  excoaa 
it ;  we  do  not  take  it  asa  dau)^  upon  ua. 

L,  C.  J.  AU  weaay  kthk :  if  Mr.  Aitprafly 
had  had  it,  peradventure  he  might  hava  caa* 
sideredof  a  rephoation  bylhisdme,  or  what 
ba  amuldde  ooneeming  it ;  but  if  he  bath  aal 
hadtiiiie»we  cannot  e^act  it  ftan  hut 
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airAv  Wm.  Hiy.JM^  loiaybe^r  o^eTrnri 
«»«»nMttor  ot'fafii  mm&  it  b  naleml  u  tK> 
mm^«$U^urg^k*  Wti4i4Mmd«ever«liiie9^ 
wq0»r»to|^  .it'  it  were  ^fomhh  io  h«  ob- 
lHliefl«  A  «op^  oi'  th«»  JApeAohmaiit  in  pariia- 
lM«o^  >Ve  a^t  ia  th»  Bouse  «!'  LonU  olerk 
4og«t  it  i  but  they  that  went  ckkwii,  tall ««  the 
«Miii  BOtio  town*  or  elae  we  had  sent  Mr. 
iUUKoay  the  whole  plea  at  that  time.  . 

X.C»J»  l-o^yaskthequeatioo,  toaeewhe- 
4h^r  Mrf  AttoiiMor  hath  had  time  to  think  of  it. 

Au^  Gcfk  My  lord,  1  think  I  need  not  any 


jL  Ci.  </«.,Pi«iy  ffoom  8hr. 

di^'GM^  -My  load,  I  do  pray  your  judg^ 
4im^aponit;  ioritkapleatbalisuiaafficient: 
aay»it>iaiio|ileato  bar  yoQ  of  vourjuriadie- 
taoo.  First,  I  obaer?e  that  wboaoever  will 
plead  a  ]dea  to  the  jurisdiction,  it'  he  have  any 
ae^wd  to  pJead,  must  have  it  ^in  poigne,'  muat 
jproduoeit  io  a  Court,  or  at  least  muat  |m>daoe 
A  oopy  aviR>ni,  thai  the  Court  may  aeethere  ia 
natlnnflr  difaytory  in  the  caae.  And  for  this 
matter,  it  will  appear  upon  eauunination  to  be 
a  pkun  Irivoloua  plea  ^  for  there  ia  no  auoh 
amtterdependingasthvpleaalledgea.  But  I 
apeak  of  iiasa  pleatn  tbe  juriadi^ion  of  the 
Court ;  and  aucb  an  one  aa  will  plead  aucsh  a 
plea,  he  most  have  the  record  reaoy,  to  shew  it 
so  tbs  Court,  aadby  thnoourae  of  law  ought  to 
have  it  ready  to  asuert  to  the  Court,  that  they 
hare  not  jurisdiction :  so  then  it  ia  certainly 
aanght.  That  is  the  lirst  thing.  Another 
thing  ia  this;  with  submisakm,  I  aay,  they 
base  plaoiiad  no  record  at  all,  ner  any  impeach* 
mentatail,  aa  this  caae  is  pfor  thenolea  that 
i  haRpe  t^Ben,  mv  ferd,  are,  they  aay  he  waa 
iwpwinhwl  by  tne  Conunona  de  tdia  Proii- 
iisne ;  but  that  ia  naught.  He  ou^t  in  hia 
plea  to  have  ael  fi»rth  hia  impeaduaent,  and 
lor  what  crime  particuhurly  ;  for  either  an 
iodietiiiant  or  an  impeachment  dealia  Pfvdi- 
ti0ne^  or  felony,  or  any  other  crime,  is  naught, 
Ihelaw  allowait  not.  He  ought  toaet  forth, 
and  mual  not  averopon  a  record,  but  aet  it  forth 
ia  hoc  varte,  or  in  the  substance  of  it ;  and  so 
•ogfat  to  plead  the  record  entirely  aa  it  is.  And 
for '  thooe  necessvy  averments  that  cannot 
etherwiae  be  made,  the  law  aDows  of  them. 
But  in  this  case  he  cannot  come  uid  aver  upon 
this  record ;  for  he  hath  set  forth  the  unpeacfa- 
meot  not  aa  it  was^  but  only  barely  de  alta  Pro- 
dUpme  in  genenl,  whicn  the  record  must 
•bew,  ao  as  the  Court  may  judge  of  it,  and  it 
must  not  be  intended.  But  as  Uiey  have  set  it 
forth,  in  this  case  there  ia  noshing  of  treason 
lyerified  in  the  record  arerred,  that  can  intend 
tma  to  be  the  same ;  and,  my  lord,  so  are  all 
the  precedents.  Whosoever  pl^ub  a  private 
act  of  oorliament,  must  plead  it  as  it  is,  not  in 
general  diat  it  is  for  the  same  matter  ;  for  I 
take  it  then  it  is  naught :  and  we  are  in  your 
judgmeut,  that  this  is  no  plea  to  the  jurisdic- 
tion ofioa  that  point. 

JL,  C  J.  Mr.  Attorney,  do  you  think  it  pro* 
dentto  aigue  it  this  time,  or  will  you  take  a 
dny?    Ftey  consider  of  that  a  little. 


AH.  Gen.  My.leid,  J  thmk^dflbyioYmjr 
dangerous  and  miachieaoua  in  this  caaeu    • 

£.  C*J>  We^sangive  you  as  short  a  day  ae 
you  pleaae. 

Att,  Gtn.    But  to  aatisfy  tie  Conrt,  the 
olerk  will  be  ready  with  the  Joumahi,  to 
that  the  fact  is  not  as  they  cdead  it. 

JL.  C.  X  Look  you,  Mr.  Attorney,  wv 
go  on  in  alegal  and  formal  wav,  when  we  hat)0 
a  plea  put  in ;  therefore  whetner  you.  will  net 
take  tone  for  a  day  or  two  to  consider  .of  tbia 
plea  :  you  had  the  substance  of  it,  but  nothing 
oonceming  the  manner  of  the  pleading ;  they 
wouldnottell  you  whether  thev  would  plead  it 
in  abatement,  or  in  bar,  or  now :  thevefote 
whether  you  will  not  take  time  to  eonaiderof 
tbia  pWadiog  for  a  day  or  two,  peajtcooaite 
withyouneflU 

Then  the  King*5  Counsel  consulted  one  wilk 
another. 

AtU  Gen.  My  lord,  not  Qnl|f  for  what  I  havo 
-already  ofoed,  bnifor  many  ofhmrTinaans,  wa 
can  see  this  can  bona  way  a. plea  to  <^o  juris- 
diction of  thia  Court ;  for  iqion  any  impcaeli- 
ment  or  indiotanent,  theJking  bath  elaotioD  tn 
proceed  upon  which  kevritt:  andif  tliamw«B» 
ten  indictmentB  for  one  and  the  same  thing,  tf 
none  of  them^arecomatoajudgmsBttkekiag 
may  proceed  upon  which  he  niMsea,  aa  in  tkil 
ease  of  Ireland  yesterday  ;  tbongfa  the  partw 
were  ann^jned  and  ready  to  betned  an  IrekuM^ 
Tct  the  king  mi|[ht,  if  he  pleased,  tirj  bin 
ba«  I  and  the  kmg  hath  oidered  it  ao  ea  be. 
But,  my  krd,  I  takait,  that  thia  ia  not  en^ 
apparantly  a  folae  jilea,  hoi  a  frivokwa  plea  ia 
itaelf^  being  to  the  juriadiotiea  of  tbia  Couitc 
for  there  waa  never  any  thing  of  a  crime  •• 
great,  bnt  diia  Court  of  Kii^a*bench,  whiah 
hath  a  sovereign  junadiction,  far  comnwMna 
e^eoiaDy,  coiddtake  ooflnimKeefit}  and  I 
pot  it  upon  that,  my  lord.  Never  waa  anek  « 
pka  pteded  to  your  ioriadiciioii  y  aoA'thiM^ 
fose  we  pray  your  jucwment  iqKin  it.  *     - 

SoL  Otn.  My  tord,  before  we  come  to  that 
which  ia  the  l|ueatieii,  if  there  were  anob  a 

ea  pleaded  to  the  inrisdiction  as  they  would 
ve  this  to  be,  we  humbly  pray  tbejudgmenl 
of  the  Court,  whether  this  be  any  such  plea  at 
all  as  can  bear  any  debate :  for  it  will  not  be  a 
question  now,  how  for  an  impncbment  de« 
pending  is  a  bar  to  vour  jurisdiction  f  But  the 
question  is,  forst,  whether  this  be  snch  a  plea? 
For,  my  lord,  I  do  take  it,  no  man  can  plead 
any  record  in  another  Court,  any  indictment-er 
acquittal  upon  it,  by  pleading  it  in  thia  form  aa 
this  is  pleaded,  by  saying  generally,  that  asich 
a  time  in  such  a  Court,  be  was  indicted  for 
the  same  ofience,  and  wasaeqnittod;  Yetthua 
this  plea  is,  and  ao  more.  But  he  toat  #ill 
ple&d  outer  fuit  mcfnii^  must  plead  thateucft 
a  time  he  waaiadMtedm  mwIi  a  Court,  aad 
aet  forth  the  indictment  and  all  the  proceed- 
in^  of  that  Court  upon  that  record,  and  then 
it  is  proper  for  jadgmait;  ^uch  a  plea  ie 
formal,  and  requirea  an  anawer,  and  it  wfll 
be  proper  for  ua  to  gtva  it  aa  .aiifww<  sad 
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kfti^fteS'  to  fill  iiif  iM  flfavU  HAer  [  iHictfMf  jfvoMnlMiiiikcfllwpuuBMIi^lwi^wiB 
it,  or pv« irHiB  aMwar  UiM  Hre*  I  iiMNiit,«rtoir«plf  toit^tbit  ii«Hif«MHi^ 
flTHHtf^M/ivMnr.  But llNi fbMiMH ns  '  iKdaily fcr our atinioa }  fi»  i» a w|<lte>ilt||% 
any  fartkcJur  MHwer,  bcwwc  it  nela  i  ifapM  be MmhWd,  H auit ^e-^iUwi  ^mm 
itrtti  — >BB>nl  t  aiiihrt  li»  caw  iNnHi  ti» ;  '  rrfio,  »r  i^ied  t»>  Kmy  ««nUbr«f 4l  fi^Mi 
ftrifeisiialflaficte^tonjrili  MMml^thatlfft  |cm;  md  wo  wilt  git»  ywi  tjnw  to  ciarilwjlf 
wamimikt^  wmd:  ■cfuiWed,  or  hnpescM,  ind  ;  ym  plraie. 

llMiiMcrlbalit«wwi»r  tlie  fl^neofcMe;  but  I  Iferi.  M^y^^^*-  Vw^  ftirMr,  mr  M«  If  a 
I0  >m^ghl  to  ihnr  ibrlh  tlie  hupeaOhuwuU  '  plea  be  appaMatfy  ¥i«iaa»  wlM»-tt  ia  wpm 
f  ii'itfiatkiii  Ibaylaatbg  Kcaitl.  that  upon  taewl,  wnead  w» toiwirio  itt aa» tafca  iawic ; 
kyaKaujr^aaia'Oeitwi^jnlraeiit.  Tber^  ;  ibr  ebe  the  nuMbial' will  ^^wteaballaJBuiBR 
iwa.wa  Jmbm  Tf9m  will  eat  th^  amle,  ainol '  tbat  U  wifctt  atnadpi  to  be  tmt. 
baiiig  «*  all  taDilt  «r  Ya^pririaf  any  nswer  t  S^.  >|^>va  Hr  loni,  if  ydir  MUrfa 
laiL  \  pi^ai,  I  do  umfui  «H<flfli»diagaa  theuiMJI 

•  .tek.  J<<9iBai^  My  kvi,  if  yoa  frfeasa  la  co«ae«id  pi»Biiwi  ifibafbea  iwAt  ofoa  a 
UBiiiiiifaitbia^aaw  what  it  the  miMioa,  and  !  pleatiiat b  read»  fAoNM  aoy WMKia  biwway 
wtelnot  .Mmimwk  it  i»  taat  iha  wMitioii,  '  Mioe,  yoa  da  pattiiaairty  to  dfarar  tafca  bN. 
nhiiiiaifaMaabei^pgaahadofhigbktwagBa  Me:b«taewdte^«a&aaaiaaMia«MartWi 
bgr  tka  Gaoiiiipni  beA>ra  the  Lwdt,  aad  this  cewt  m  camiBai>  aiaet^  md  mmAwmn^  «> 
t  itaiati  umaf BitaJ  in  the  Camt  of  tNnrdiMryctfeo>aiid«8pedalWmca|Htal4aMis 
}  1  ay » it  ia  BBi  tha  BiKgtiou,  wtie-  and  BMOt  ofail  bia  <aaa  aT  HiglHTwatofc 
0*uttha>r  jiniodirtioa  a»ar  thio  man  aaafa  as  thbh  if  it  do  apfnarlathaaoafet  aad 
h  but  .<ha  aitiuu  is,  Whether   ywr  lerdriHa,  <hat  the  idsa  ia  far  ii%  aaaaw 

a  fmolous  pica,  you  do  usuaQy  refasaaa  s^isit 
aach  a  plea,  awd  gifajadgawat  apaail  Mow 
we  waald  aofounl  ya v 


aalsabeibiwyaa,  aawtt 
?  toldai/ihaai,  it  li  not 


eiMaaf 

aelfiirtk'thaaatMSQBi^as  itisi  he  mast 
the  titis  oidyv  ar  •■qr,  ha  %vaa  m- 
osh  a  thing*  fMMMJfy ;  bat  he 
asraatifeAsthtothaOoma,  Aat  if  issiie 
the?  Ant  wmj,  ligr^rnpmv  ^ 
jiMffB  wheoier  tt  be  the 
Nmrwhoahaalea^ha 

he 


that  was,  thatitway «PfMr it 


«aa  ftr  thesftaemason,  «MlirtMI%e  paiiifu. 
Ilt^aqiftrthai  itojsght,  np—  naif  tM  Record^ 
lll^^MftniVMlbe^iathMaidnchareeoidor  not  ? 
Naaiif  teaaMa  andasyaha  was  iadhsti^  or 
iMfaitfiiadiiaBdaoitewhatinparticahv;  die 
tiwfcjhinna  Ihit'ttpaa  the  issue  are  to  be  eona* 
nradi<t8te«slJnadasoillbr  your  jadgneat. 
|»mlrislr,7ffiiyv|erd,if  a  nan  wiU  plod,  he 
aaedaAastfothlagansndactaf  parinnient; 
bnt.iClMmitt.  plsad  a  pstieBhr  act,  be  most 
aah/iKihitha<imater  ot  St,  to  bring  \m  esse 
tiler,  thw  judgment  ofthe  Caoft;  andwhe- 
tharthto.batopiandedarno,  wesabnntit  to 
yan«'«'«'i»; 

X»9€4  -Jr  iPkay  1st  mo  spesk  two  or  three 
arardblhyattf  doyottipeak  it  against  oar  reoeir- 


^luiCkiBr  Yes»  my  lord,  *  we  hope  yoa 


Jtia^'VantwiUfaahairiL  Pray  then  con- 
ayhr«iihi«VOiiiseh&whatherititbaaa  innif- 
finslficaiffor'asa  wiUsay  nothing  at  present 
tolhdt»>awdiifthf  idea  ha  aach  that  no  issue 
^ai^bhiilrpiiupfBi  itt(admining  it  were  so), 
whffthsi  yandioiiid  laii  dspsnr  to  it,  before  you 
dsaMifdijrar:JHigBMQt«/s.^|Ma  wa  muf  bra 
i  Wi^brt  WBi  w  wbala  beOva  as  to  judge 
apsa  hJa^i\  sghmk it  to  yaa^  Mr.  AtHiaiy,  to 
this jaiibas0^  tbalc/aannnuf  aansiderf  whether 
— .^ybSak  fit  ti  ipnu  to  «a  pliaiar 


to  oansider  what  the  dufsroiBy  ba  i^«Mf ta 
demur,  if<his  plea  be  tHfohws,  as  it  appasis  to 
be:  fcr  whether  an  bidfcrtMuitiathlsaauirt;  sr 
an  IndietaMnt  m  anadier  esuit  he  ^  ens 
mmI  die  same  oAaee,  and  aaabartothajoris* 
diction,  we  are  aoe  ao  moeh  aa  admittodhw 
the^estianol*«at,aathiaalsaa.  Whamm 
aaasrdiagto  thaasmaato  other  plaaa,  swpiijf 
TawwoaMbapisaswl  toaae  the  inuisatnhiidS 


if  we  sboaU  be  put  to  demur  to  it  f  <hr  thsnisi 
do  admit  by  this  demi 
mat  is  for  one  and  the 
hambly  eantaira,  my  hud,  that  is  a  Mtlle' 
genNM«  Haw  then  will  it  be  psssibfe  faryaa 
erer  to  judge,  that  the  ImacactaBsant  (wMofem 
foctisothrrwi8e)'aadthe  kdiaiaantw  fortbe 
same  thbg,  unlesa  yaa  win  pat  them  to  aai  ssti 
the  oammea  methaAi ,  haw  it  was  in  tfca  iisum 
of  Loids,  by  shewing  foiththa  reaaidr  And 
whatean  we^othferwise  fitbeiagsMareatly 
sgainst  the -common  fom  or  ptaas,  and  anaf* 
fesdyfor  dshiT  aaly)  than  pmr  the  judgmsR 
of  the  court,  wfaidi  we  hope  willVe  to^^feetthk 
pfeaP  ^ 

L.  C.J.  Brother  JiJUiu, yair aeed'net la 
afraid,  that  you  shall  be  concluded  br  <dt<dc*^ 
miirrer,tiiat  there  is  such  aa  Impcaewnant  ia 
the  Lords  Howe,  lar  the  same  oienoe :  tfMrb 
will  be  no  oakmr  for  it.  And  brother  Msy* 
nsrd,  formerly  1  ccnlbsa,  when  ttiey  pleaded 
pleas  Ore  tonus,  and  tooktheir  eseeptisns  Ore 
tonus  too,  they  wouM  denuBid  jugmcat  ^  a 
plea  presently ;  sod  so  it  was  in  dm  bishop  sf 
Winebestar>8  Gate,  9  Edw.  S.  whSre  toere 
WM  an  Indiotment  against  the  hiAap  here  hi 
this  court,  for  goisqg  away  ftam  the  psrilBBfmt 
St  Shiewsbufy  without  th^  JaaaeMftftofiordti 
thsM  flhhr*  camea  is,  sod  plsadaOr^  tobua#li| 
ssatter,  and  sm,  This  is  a  thiag  thai  atoiUiA 
the  Lords  M  ^uiisamlil,  ^whie%4h^Mto 


Mr.  Sanderi.  One  \rotA -iMlktsB^  >i£  ymm 
lordship  .Blea9e»  on  the  Mnae  iide»  nrthe  JoDy. 
As  fiNT  thifl  pkft  thai  ke  hath. pleaded  hens,. if 
U  had  bad  substantial  laatter  in  teir  irfannyoii 
to  muod  a  debate,  we  shoyM  nocpraaa  jiottr 
loraship  uot  to  reeeive  it,  hot  we  maaiget  otf 
it  as  well  as  we  could^  bin  wheo  k  iajaam^ 
festlj  pleaded  mSMl^r  for  dciaw,  and  M  8o>  m» 
peacs  to  your  lordship  upon  toe  readiii^of  if, 
and  that  there  is  ootatag  afianhstiBOft  hi  it, 
iheo  we  hope  you  will  not  receive  it,  nor  .p«t 
Mr.  Attorney  todeimir  to  it,  artake  teieiBdoiL 
it.  Now  tVff  the  |tai  the  caae  is  Ihas:  Imt 
is  au  iadictiAeiii  tor  treason  agaiist  Mvi  Fiti^ 
hanis,  for  oonspning-  the  dem  of  ttMloiif, 
compassing  of  it,  and  dedamur  anch  Ina*  in- 
tention by  a  Tenomoos  libdL  Newh^eoipea 
and  pleads  to  out  this  court  ei  their  jonsdie^ 
tion ;  and  what  does  he  pie*!'?  .He  says  km 
was  formerly  irape^ushod  w  Higk  !fteasoB  ia 
the  Parliaaienty  tnat  is  alLfaa-saysccnossniiv 
the  impeachment;  tbtn  he  doqs  coow  aiM 
make  an  aTermcnt,  wilhenl  shswins  iiiare,'ttit 
this  high  .treason,  and  tfasi  foristtichho 
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osgahtfDosonlyv  and  so  ptiiya  the  judgment  of  a  nau^iy  plea  in  the  S9b8taw6t>£*  ilpisBdi^cfai 

^imatL  presently V  whether  thev  have  juris-    end  ot  it  to  put  this  couit  mH  of >  a  jmisdiulisi^ 

dirtion  of  the  canss.or  no  ?  And  he  plnds  it  in  |  we  hope  ibr  that  reison  you  will  not 

jyhrtffH^ni,.  Tberft.theyOTer-mled  him  pre-        *'      "     *  *" 

4«thr  ItidiontaBy  move  t»do,  becaose  their 

•pleai£B|^iveraiHitaBnawtbey  are;  now  they 

^re  grown  into  a  formal  way,  all  entered  imon 

resotvt^  oral  leest  written  in  paper:   and  mat 

ski>s14.>m  th»  scnsoo  why  yon  sabuld  not  do  ac- 

oQidingt^  the  common  oourae  of  the  court,  I 

teroilto  YOU  ttt'censider  of  it. 

Serj.  Mttynard.  It  is  very  Uue»  my  locd ; 
sanemlyilhe  c^rae  wastso,  my  lord,  and  the 
law  wnt.sor  topi  loplfiaA.Ofe-e  t^nus  ;  bvt  plead- 
ing is  pafier  is  Ike  same  thins ;  and  the  course  of 
theceutt  hath  be^ny  wben;&ev  saw  it  in  paper 
t»beafnToloiifrt>lea,  tsgirejjudgment  presently: 
and  yon  have  the  same  privilege  upon  thisac- 
oonatt  M^theyhsd  when  pleas  were  by  word  of 
asosih.  If  there  be  a  demurrer,  it  may  hang' 
IssMT  than  is«ovveDient  this  oause  should  do. 
•  XC /.  Ds  not  speak  of  that,  brother  May- 
Jisni;  as  toilelay,  you  abaU  take  asshori  a  day 
sayou  wiM. 

AU.  Gem*  I  have  looked  upon  all  the  pre- 
.oedenlSy  «fid  emdd  never  meet  with  one  demur- 
rer whwe  the  plea  was  to  the  jurisdiction :  but 
I  pray  y«ti£  judgment  unon  the  first  matter, 
whetner  whosoever  pleads  to  the  jurisdiction 
ought  not  have  ^e  record  *  in  poi^e'  to  justify 
hit  plea  P  In  a  plea  in  bar  indeed  it  may  come 
in  li^  MStdmos,  but  in  a  plea  in  abatement,  the 
iMty  dught  always  to  be  ready  with  those 
matters  that  are  to  out  the  court  of  their  juris- 
diction; and  besides,  the  court  is  to  maintain 
.their  inrik  jurisdiction,  the  king's  counsel  have 
nothing  to  do  to  assert  that,  but  thesr  ought  to 
avoid  m  thiiigs  that  niay  be  to  the  king's  pre- 
juriioe^  and  therefore  it  ought  to  be  by  the  judg- 
ment of  tiie  court  in  this  case  set  asule.  But  I 
do  think  you  will  never  find  a  demurrer  that  was 
to  a  ptea  to  the  jurisdiction. 

L,  C.  X  Pray  consider  of  that. 

AU^  Gen,  But  if  it  appear  to  be  a  frivolous 
plea  in  the  form  or  in  the  matter,  you  will  not 
put  us  sure  to  demur.^ 

JL  C.  J«  If  you  do  insist  upon  it,  that  yon 
won't  demur,  nor  do  nothing,  we  will  |[ivejudg- 
ment ;  but  we  will  take  time  to  consider  it,  if 
you  won't  demur,  nor  takeissne,  or  reply. 

Sir  !>>.  Witkin$,  Will  your  lordship  please  to 
spare  nse  one  word  ?  As  it  hath  been  observed 
to  your  lordship,  ibis  is  a  plea  to  the  jurisdiction 
of  the  court ;  and  if  tbey  oo  plead  a  plea  of  that 
native,  the  court  always  expects  the  plea  should 
be  substantially  good,  otherwise  it  is  not  to  be 
received.  Now  it  is  not  substantially  good  here, 
for  it  says,  that  Filcharris  was  impeached  of 
High-lreason :  Now  such  an  Impeachment 
is  naught,  for  nobody  can  be  impeached  for 
Hieh-Treason  generally.  It  ouffht  to  come 
ana  set  forth  tM  particular  acts  that  make  up 
the  treason ;  for  the  calling  of  a  thing  so,  does 
not  make  it  so :  therefore  Uiey  t&t  would 
|dead  this  plea«  mustcomeand  shew  that  Aere 
IS  an  Impeachment  that  hath  such  matter  in  it 
m  doss  amoiiplto  treason  |  so  thst  tb«i  itbdng 


impeai:hed,  is  the  same;  said  takes  upoa-hmi* 
self  to  judge,  whether  the  court  will  or'uot^ 
and  win  not  submit  it  to  the  court,  vrhieh  co^ 
tainlv  is  not  the  right  way  of  pfeoding.  Ifl/Lt, 
Fitzoarris  should  come  and  nlead  os/tfr  ffiH 
acquiif  thai  he  had  been  tried  at  another  time 
for  the  same  offence  and  acquitted,  hs  shouU 
not  have  said  generally  he  had  been  Ibrmeriy 
indicted  and  acquitted,  and  this  finr  the  same 
thing;  but  h»  must  have  shewed  the  rscwd, 
and  then  avened  upon  the  record  that  it*  was 
for  one  and  the  same  crinae.  For  suppose  in 
this  case,  which  wouU  have  anpearad  perhaps 
to  be  so,  if  he  had  done  as  he  soooki  havedsoe» 
shewn  tfiat  there  was  such  an  impeachosnt^ 
wherry  he  was  impeached  of  high .  treason, 
and  wbicb  impeachment  did  charge  him  with 
treason  for  lev3ring  of  war  against  ^  king, 
and  then  have  mi^e  a  oonelusbn  as  he  do«i 
now,  with  an  averment,  that  the  impoaclunent 
and  the  indictment  was  for  ens  jusd  the  same 
offence:  under  favour,  notwithstanding  his 
averment,  the  court  would  have  judged  the«i 
not  to  be  the  same ;  for  if  so  be  the  reason  do 
not  appear  upon  the  record  to  be  the  same,  his 
averment  wtU  sigmfy  nothing ;  why  then  his 
pleading  now  .this  insufficiently  for  want  of  te 
record,  will  be  better  for  him  than  if  ho  Juul 
plead^  it  sufficiently.  Mfhy  then  if  he  had 
now  pleaded,  that  there  ia  a  recoidof  the  JbriMr 
imp^ichment,  and  set  forth  ths  veoacdi  and 
then  averred  this  was  for  the  same,  MnAttoipej 
might  take  issue  either  there  vas  no  such  vo^ 
cora,  or  said  it  was  another  treasoOf  'Snd  tra- 
versed it  that  it  was  not  for  the  ssnisi.  and  so 
there  would  eidier  have  been  one  trislly.lba 
record,  or  the  other  upna  the  tacthy  the  sown 
try.  But  now  ashehath  mads  it^  thia.trial 
both  upon  the  leoord,  and  upoii  tW  AmU,  is 
sollytnahkhy  thetiwamy,  net ^<fci moid. 


t It  BTCMoaiMe yvn  f 

j  when  ywn  afeagmd,  then  ytm 

E.C.J.  We  ettnwtmH  TMitoktogh^A 
fiaiinflwer  to  Uml  tlie\iw:  tkcfdmlettl 
•iMdastetB;  we  wiicoan£r«fit. 

An,  Gc«.  Hmd,  my  lord,  I  wiB  dnn 
oHdiately. 

jsnnwt  uBintdstfMy* 

Serjeant  J^rirj.  If  ttiey  dii  Ml  OHMi  k  ftr 
dcky,  now  Mr.  Attorney  linib  ^eBmirod,  I 
■nppoie  they  wfll  join  donancr  iinnwHtottiy. 

^     [Then  the  Clerk  of  the  crown  drew  np  n 
'  {(eneral  Demurrer,  which  Mr  Attomtrv  lipwiiL 

and  it  wa§  read  in  the  court  hy  ne  dm 

of  the  crown. 3 

Att.  Gen.    We  pray  they  umj  jam  m 
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For  if  Mr.  Attorney  take  inrae  that  there  ia  BO 

aneh  record,  tiien  all  the  record  is,  that  he  wm 

hnpaaehed  Ibr  high  treason,  and  then  a  record 

of  imprarhment  for  any  high  treason  woitkl 

■orre  the  torn;  whiehitit  benotfortfiaaane, 

konghtnot:  ao  then  the  iasne  «f  a«/i  li^/ Jie- 

eertf  cooMI  not  he  taken.    Whv  dien  now,  my 

liMd,  aa  to  the  tet:   If  Mr.  Attorney  take 

kmne,  Aai  it  waa  not  the  same  treason,  then 

the  record  mast  be  tried;  that  is,  whcdier 

there  was  snch  a  record  that  does  contain  an 

hnpeaohmcst  for  the  saaM  treason  for  which 

he  stands  mdheled ;  this,  1  my,  mutt  be  tried 

by  the  ooontrr.    And  if  he  hare  pleaded  it  so, 

ttaS  oMtter  of  record  noon  issue  most  be  tried 

by  the  country,  for  tnat  reason  his  plea  is 

naught ;  and  if  that  be  so,  then  the  court  may 

he  satisAed,  and  it  is  apparently  pleaded  only  for 

delay,  because  he  woiud  not  come  to  the  |)Hn- 

cmal  matter,  and  plead  Gnihy  or  Not  Guilty, 

wbeh  is  the  manor  of  tact  meat  proper  fbr  the       Mr.WUliam.  My  lord,  wn  that  avei 

countiy.    I  rather  hope  he  is  not  gnihy  than   of  counsel  for  thb  gentleman,  the  prisoner  at 

Iliac  he  is:  but  if  he  be  guOty,  it  is  the  most    the  bar,  (that  your  lordship  may  be  satiafied, 

honid  venomoua  trsason  aa  erer  was  spread    and  aH  that  hear  us,  that  we  do  not  dcag«  or 

abroad  in  any  age.    And  (or  that  reason  your   desire  to  delay  one  mmote  in  this  cause)  d^ 

kn^ship  will  not  give  eomitenance  to  any  delay,    dedare,  that  we  will  join  in  dtimmini  widi 

And  therefore  we  pray  the  Plea  may  be  re-    them  immediaiely. 

[Then  the  clerk  drew  up  the  Joinder  in  Hoi* 
murrer,  which  betog  sipied  by  the  four  goir 
tlemen  of  counsel  wiSi  Mr.  Fit^hmis  loat 
read  in  court.] 

Aii.  Gfn.  My  lord,  I  ptmy  jour 
here  is  an  indictment  for  thmung  a 

Mr  WiiiiamK  My  hud,  iro  hope  w%  tk/M 
not  bo  put  ■    ■ 

Ail.  Gtn,  Pray,  8n',  hear  what  I  piny. 
My  kird,  1  desnr  your  indgment,  that  Ike 
plea  may  Rtand  orer-mled  mr  a  plain  iital  error 
m  it  This  is  a  partieuiar  indictmcDt  for  the 
framint^  a  most  pemieious  acattdateuB  ttd 
Ag^ainst  the  khiff  and  the  government,  f^  trea- 
son in  diat  parUcofaur ;  and  I  think  there  k  no 
peiaon  does  doubt,  hut  that  this  k  a  niMr 
within  the  jtuisdiction  of  thk  eoort  tb  try : 
There  k  no  difficulty  m  that  What  do  they 
do  to  out  thk  jurisdiction  f  They  come  am 
plead,  that  Pitzhanis  was  hnpenohed  46  « ITo 
Froditume ;  that  k  all  they  plead  of  Mgh* 
treason  in  general,  to  out  the  court  of  a  ioris* 
diction  of  a  jMuticukr  treason,  for  fhanmg  n 
maUcioas  traitorous  hbel;  and  thk  k  a  partSu- 
iar  treason  upon  the  statute  of  the  ISth  of  thk 
king.  Now  they  hare  pleaded  no  parcienkr 
treason  upon  that  atatole  they  were  impeached 
ftr,  nor  upon  the  slatate  of  the  «5thof  Uw.  9. 
which  inth  a  general  tteise  of  a  dedaratoty 
power,  and  it  mar  be  he  was  impeached  npon 
that,  and  we  shall  not  misnd  it  ooienrke,  Uatt 
being  the  general  Uw,  the  other  but  a  pnrtion- 
krkw  for  thk  king's  life.  Now  in  dU  pkns  to 
the  jurisdiction,  they  oivht  to  be  Ihe  ataOlett 
and  most  certain  of  any  i^easwhatsaevnr.  AM 
aa  I  oflhred  before  to  you,  so  I  do  now  again, 
they  ought  to  be  ready  with  tke  record  to  jus- 
tify thekfiea:  but  ths  ia  dMit  I  iiMl  Qpitt, 


jeoled,  and  he  nmy  an 

AU.  Gen.  He  haA  not  pleaded  *  prout  patet 
<  per  Record.' 

JL  C.  J.  Yes,  k  k  *  pront  natet  tn  Rotnlk 
*  I^rhamenti.'  He  does  say  that  he  was  im- 
neaohed  of  high  treason  by  the  Commons  be- 
Ibro  ^  Lords,  as  appears  by  the  records  there- 
ofamsnr  4ie  records  of  parliament. 

Ati.  uen.  1-  did  not  truly  remember  that ; 
hot  I  her  your  pardon  if  it  m  m,  for  I  had  not 
nykiw  m  the  nkn  till  now;  but  I  am  ready 
ihM  for  la  ontkfy  tfia  court,  it  k  a  pure  falsiL^ 
aadiHyoloBi  plea.  And  then  with  submission 
1  ofbr  k  to  yov  consideration,  whether  you 
wm  give  aa(y  ttme,  or  presently  reject  it. 

..  C.  J.  "Wo  irHI  giro  them  no  time,  that 
hat  the  c|naition  k.  Whether  time 
ba  t^S0,  not  in  forour  of  the  pri- 
,  b«l  of  ^kiijiand  of  the  court  ? 

Att.  t9eii«  I  am  ready  to  make  out,  if  it 
nei— J  J ,  that  there  k  nothing  of  all  thk 
trae;  kkafttakm  tet  k  pleaded,  and  no- 
lkiil|^  in  Iha  rsoord  to  wanrnnt  it :  I  hare  a 
oopy  ^  tho  whole  joumal,  and  of  the  transac- 
tions i&  the  House  of  Lords,  the  iiook  k  ck)se 
a'  anft  fuidy  to  be  ahewn ;  but  when  it  k  a 
Tvidoapka,  I  hope  there  will  be  no  need  of 
tkkt^oabln. 

JL.C.J.  BBt»  Mr.  Attomoy,  whether  we 
«iB  tiktf  vMfaseof  the  Joumal-book  now,  you 
kBdlHl>cauaider,  aa  thk  case  stands. 

ilfV.Oen.  They  aught  to  have  k  ham  Toady, 
the*- «nght  la  have  it  Mro  to  po^^me. 

dwtfeoiona.  There  kavo  been  v«ry  many 
goad  miPBHalg  tmd  by  yoti,  upon  wliicm 
^oiltfllkSlepbiCwiRtejndgnainsaAaent;  but 
fjam  uodstiau  k,  WbadMr  yoa  are  now  in  any 
fotiilftrm  as  imcan  pasa  judgment  upon  this 
pkh#aof  flMr«ihiekh«ngoiered  to  you 
to  nwiiifc  tfk,  t/tmfm  WilLAokiks 


279}         STATE  TRIALS,  33  Cuahlbs  II.  l6&U—EduHtt'd  FUzhmrii^.         [^7A 


thfltt^oiilaeoinri  of  Us  jurisdiction  lor  a  parti- 
cttW  (mmii  it  is  not  a  good  plea,  by  a&y'mg 
he  was  impeached  or  indicted  genacal^  m 
hjAffiewwa^  and  no  av-ermeot  can  pqsslbl^ 
baip  ft  ,For  it  wpfeus  by  Uie  impeacmnent  il 
is  not  for  the  same,  and  it  is  rather  to  be  in- 
ten4a4<|bBl  it  was  not ;  but  the  impepuchn^nt 
being  general,  that  tUey  went  upon  a  declar^- 
tofy  Bowsr,  iu  the  statute  of  the  ii5th  of  £dw. 
d.  wnich  reserves  to  them  the  power  of  dqdar- 
iof  treason  at.laige,  and  not  upon  that  which 
may^  be  tri«di^E>9  in  an  inferior  pourt  upon  a 
pai^icular  statute :  I  say,  my  lord,  they  ou^ht 
tohav«  pleocted  it  certainly,  which  they  having 
not  done*  it  is  fatal ;  and  I  pray  your  judgment 
lApOA  it :  and  I  hope  they  are  ready  to  make 
godd  their  plfco. 

Sol,  Gen.  My  lord,  that  which  we  do  say  to 
ity  is,  That  this  plea  is  neither  good  in  matter 
nor  form ;  and  if  it  had  beea  pleaded  never  so 
fermaUy,  perl^k^  we  would  .have  demurred  to 
it;  but  as  now  it  is  pleaded,  it  is  not  formal, 
and  thensfore  we  pray  it  may  be  over-ruled. 
The  ei^oeiption,  we  take  it  in  point  of  form,  we 
tdunk  is  iatal ;  for  there  is  uq  man  that  pleads 
an  indictment  or  an  impeachment  in  another 
court,  but  must  set  forth  the  indictment  in 
the  pioa,  which  is  not  done  in  this  case,  and  we 
laka  tliat  t»  be  fatal  to  it.  For  a  man  that  wiU 
picai  muir/mix  acquit^  most  set  forth  the  tn- 
didnMnt,  and  all  oie  proceedings  of  the  ^Mrnrt 
upon  that  indictment;  this  is  the  constant 
pHjajiMf  in  aU  casi^  and  particularly  in  Vaox's 
^9ff^  the  &urth  report.  Whoever  will  plea4 
auter  /oits  acquit ^  must  set  forth  the  record, 
befese  Ji,  will  require  an  answer  to  be  given 
to  it« 

jL  p./.  What  do  von  say  to  it,  gentlemen, 
for  the  maintainJDg  or  your  plea. 
.  .  ^.WUiiam$.  This  is  that  we  say,  my 
lorn:  We.hope your. lordship,  and  the  court, 
in  this.case,  wUl  not^tie  us  up  presently  to  oome 
and  aripie  Ahis.  matter.  O^e  thing  I  would 
jDaentioD,  beca,usa  it  hath  been  said  there  never 
.was  aoch  a.preoedent ;  I  think,  to  this  purpose, 
ihke,prac«4<fnt  of  Elliot's  case  is  very  tuU  m  it. 
JH&.^llocnfty  '»  pleased  to  say,  he  never  found 
ijbAt  aiyr.plea  to  tlie  jurisdiction  did  ever  reouire 
A  4enattirrer,..nu^  jwas  over-ruled  or  allowed  by 
Um  cifVBc^  pMBcntly  \  but  that  case  is  plain  to 
the.  q^q^tsary  upon,  that  veiy  matter.  It  was  an 
-iftdictniea|(  i»roaght.  against.  Elliot,  for  some 
mi^lempanoy  ooimmittedby  him  in  the  Hooae 
of  v<^9unons  j  ttis  being  pleaded  to  the  juris- 
oic^iofi  oi^  the  court,  the  Attorney-General  at 
&at  tioiie  said  it  was  not  to  be  received;,  that 
was  the  .matter  he,  insisted  on  then,  that  it 
■houU  le  rejested:  but  the  court  did  then,  as 
you  do  now,  i>ver-nde  the  attorney  in  it;  and 
put  hin^  to  demur.    .. 

JL  C  X  We  have  .done  t%e  same  for  you.     . 

^r^  WUlicMft,  Then,  my  lord^  hi^e  is  a 
M(^dait.|h9t  Mi^.  Attoraey  hath  not  seen: 
N^  &(^,.  timet,  the  CQiJut  in  that  case,  did  not 
l^^i^i^sel  up  to.  argue  the. plea  presently, 
b^t  ^ve  ,them  .fiine  tin  the  next  term.  We  adc 
api  4a  h^  a  t^ing  pf  Ike  ci»uit,  aiaolo^ga 

vou  vjiir  T 


time  in  this  case,  onlv  here  is  a  maa's  life  u^ 
question  ;  it  is  indeed  for  treason,  and'  so  ft  id 
of  consequence  to  the  king ;  and  there'  is 
also  the  privilege  of  parliament  consequently 
concerned  iu  it.  What  time  yoiir  lordsbip  and 
the  court  shall  think  reasonanle  for  us  to'  be 
ready  in,  we  leave  it  to  your  lordship ^  we  de- 
sign not  to  delay  M  all,  only  we  desire  a  rea- 
sonable lime.  Your  lordsbip  did  in  the  case 
of  Plunket  give  him  time  for  his  trial  till 
next  term,  which  is  as  high  a  ti-eason  as  this, 
(am  sure. 

X.  C.  J.  You  woi|1d  have  [people  ihinic  yoti 
have  strange  measure  in  this  case,  that  yoa 
have  not  the  same  tiine  given  to  yoa  that  waa 

SVen.  to  Plunket :  Pray  consider,  you  olyect 
ese  things  as  though  the  court  were  hard 
upon  you,  to  tie  you  up  in  point  of  time.  Is 
your  case  like  Plunket's  ?  Pray  give  us  leave 
to  dear  our  accounts  as  we  go  along :  He  is 
brought  from  Ireland  hitlier,  is  indicted  for 
what  he  did  in  another  kingdom,  and  it  i^  by 
law  he  is  so  indicted  indeed  ;  for  he  bein^  kept 
close  prisoner,  and  not  knowing  what  titpe  he 
should  be  brought  to  a  trial,  he  desires  time  to 
send  for  his  witnesses, ,  wno  are  to  be  brought 
over  to  clear  him  of  the  treason.  Could  we  id 
justice  deny  it  him,  or  could  there  be  shorter 
time  iban  next  term,  jg^iven.bini,  when  his  wit- 
nesses are  in  another  kingdom,  and  it  wq\ild  be 
a  fortnight  or  three  weeka  before  possibly  he 
could  have  his  witnesses  here?  Tliis  I  mention, 
because  you  will  needs  make  use  of  such  a 
case,  that  is  no  more  like  yours  than  any  thing 
that  is  the  farthest  different  from  it ;  yet  yoii 
will  have  the  case  to  measm*e   with  ynur 


case. 


Mr.  WiliMmi,  My  U>rd,  I  ,knDw  it  is  in  the 
discretion  of  the  court  3  and  as  your  lordship 
did  what  was  just  for  Plunket,  so  you  will  to 
this  person  :  I  know  you  will  do  WT^at  is. right 
to  every  body.  We  are  counsel  assigned  bv 
your  lordship,  and  we  doubt^ot  airt  your  l^nf- 
siiip  will  be  just  to  us,  and  ^ve  m  a  teaaon". 
able  time  to  argue  it.  /.  "^  .        •  V. 

JL  C.  J,  Look  you  by  iiie  w^y,  Mr.  Wfl* 
liams,  I  must  tell  you,  \>'hen  we  assigned  conn* 
tel  to  Mr.  Fitzharris,  we  expected  J^at  coun- 
sel shonTd  consider  the  pica,  so  as.io  be  able  to 
maintain  it,  when  they  come  to  plead  H  here  i 
for  that  reason  we  gave  him  lime  .to  plead  h,  se 
as  he  would  stand  by  it :  What  needed  we  else 
to  have  assigned  him  so  n^nch,  Counsel  in.  stich 
a  case  as  this  is.  but  that  he  should  be  ready  P 
And  why  you  siiould  no\t  fiOpe  that  we  will 
give  you  a  longer  time  for  arrnment  in  such  a 
case,  I  see  not.  Considcc,  wether  hi  discre- 
tion you  tbink.  longer  timc^ought  to  be  e^l^qtei . 
upon  such  a  pka  as  thi9  is  ? .  . '  j"  ' 

Sir  F.  Win.  My  lord,  wewOl  noltake.npoa 
us  to  prescribe,  nor  to  inention  anytimb  &,far- 
ticular,  we  leave  that  to  the  discretion  and  liidg« 
ment  of  the  court;  .biit  this,  I  tlniik,  tv£^ay 
pray,  according  to  th^  duty  We  We '9*  Our 
client,  upon  your  lordslhij^'^s  assfgmng  ud  of 
counsel.  We  coukl  not  IhVeSee  till  to-'day, 
what  tbd  ling's  ^mx^H.  would  do:,  wh^dicr 
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Mr.  Attorney  would  take  issue  upoti  us  of  null 
tiel  Record,  or  upon  any  of  our  aterments;  We 
could  not  foresee  whether  he  would  demur  to 
us,  or  not.  I  know  your  lordship  will  he  as 
ikTourahle  to  us  as  you  can  ;  not  haring^  those 
papers,  or  sight  of  those  records  that  were  ne- 
cessary, an<rw<^]d  hare  expedited  this  matter, 
our  time  wa^  all*  spent  in  forming  of  the  pleii, 
and  we  could  not  prepare  particular  matter  iu 
law  to  defend  it.  n  e  are  as  ready  as  can  be 
ex])ected,  and  we  hare  been  as  industrious  to 
prerent  an^  delay,  as  any  persons  could  be  in 
our  condition  ;  therefore,  it  may  be,  we  have 
bad  a  general  consideration  of  the  plea :  but 
now  we  see  where  the  doubts  do  He  upon  it ;  it 
is  a  matter  of  law  pleaded  to  the  jurisdiction  of 
the  court.  I  do  not  indeed  love  to  cite  prece- 
dents upon  what  is  plain  ;  but  withal,  I  do  not 
love  to  say  things  upon  a  sudden  are  plain  with- 
out consideration  :  but  this  I  will  say,  as  it  is 
now  upon  this  demurrer  joined,  it  is  a  case  well 
worth  our  taking  care  of,  and  yours  too ;  J 
must  saj  it  with  your  lordship's  leave.  There- 
fore, if  m  the  case  of  my  lord  Hollis,  which  was 
but  upon  an  information,  and  that  but  ior  a  mis- 
demeanor, and  though  it  was  a  plea  directly  to 
the  jurisdiction  of  tne  court,  ana  certainly  mey 
came  prepared  ;  for  they  were  all  at  liberty,  and 
had  resort  to  all  papers  and  books  before  the 
plea  pleaded,  which  we  could  not  have ;  yet  tlie 
court  was  pleased  to  assign  them  time,  and  give 
Ihem  a  large  time,  I  hope  wc  shall  have  some 
reasonable  time.  I  do  not  speak  it,  that  we 
thouM  have  so  long  time ;  but  I  humbly  be- 
seech your  lordship,  that  we  may  do  our  duty 
to  the  court,  and  to  our  client,  that  we  may  have 
a  little  time.  It  is  true,  it  is  a  great  anda  hor- 
rid treason  ;  but  it  is  as  true,  here  is  the  life  of 
a  man  cxmcenied  in  it :  we  affect  not  delay  at 
all,  bnt  hope  you  will  not  deny  us  what  time  is 
reasonable. 

L.  C.  J.  Look  yon,  I  will  tell  you  ;  you 
Itaight,  if  you  had  pleased,  have  entitled  your- 
selves better  to  have  had  time  to  speak  to  the 
plea,  if  you  had  pleaded  over  to  the  treason  ; 
then  we  could  have  given  you  time  to  have 
spoken  to  it,  and  not  deUye<l  the  king  at  all : 
bttt  you  have  thought  fit  not  to  plead  over.  I 
t»nst  confess,  I  did  etpect  you  would  have 
pleaded  over,  as  you  might  have  done,  and  I 
thought  you  would  ;  therefore  having  not 
done  h,'  it  is  in  our  considei-ation,  whether  we 
will  give  you  time,  and  what  time  we  will  give 
yoj. 

Mr.  Walhp,  It  is  under  your  lordship's  fa- 
Toar,  according  to  the  usual  course  of  modem 
practice.  I  have  been  au  unprofitable  attend- 
ant here  near  forty  years,  and,  for  my  part,  I 
iflid  neVer  yet  see  so  swift  a  proceed inpf  as  this 
If  now  V  it  is  as  swift  as  lightning.  1 1  is  a  very 
extraordinary  tiling ;  we  might  well  conceive, 
ftat  nothing  more  should  be  expected  from  ns 
Ihlm-what  tii  asual,  and  that  we  should  not  be 
pat  out  of  the  ordinary  proceedibgi.  Anciently 
ndeed^  as  your  lonlmip  did  observe  the  other 
day, -they  fdeaded  vte  unua,  and  then  the  pro-^ 
cAMiiiigfi  were  Tery  quick :  now  jndeed  it  is 


othemise ;  modem,  and  wiiat  we  may  call  an- 
cient practice  too,  hath  made  an  alteratioD  from 
that  method :  and  we  humbly  pray  we  may 
not  proceed,  but  according  to  the  rate  of  mo- 
dem practice.  My  Ion),  whereas  they  arc 
pleased  to  call  it  a  frivolous  plea,  I  believe  it  is 
a  plea  of  the  greatest  import  that  ever  these 
gentlemen  came  here  about,  whatsoever  they 
are  pleased  to  say.  But  your  lordship  knows 
the  lifis  of  a  man  is  the  greatest  favourite  in 
law ;  and  that  to  be  ar  most  ancient  and  wise 
rule,  *  De  mbrte  hominis  nulla  est  cunctatio 
'  longa.'  And  since  we  oould  not  reasonably 
expect  to  be  thought  to  come  provided  in  this 
case,  we  humbly  pray,  that  your  lordship  will 
allot  us  such  a  reasonable  time  as  your  lonkhip 
shall  think  fit. 

L.  C.  /r   Come,  let  me  propose  this  to  you, 
Will  you  plead  over? 

Mr.  Follerfen,  My  lord,  I  will  give  you  an 
answer  to  that.  We  cannot  do  it.  When  we 
were  together,  we  did  consider,  whether  if  we 
should  plead  over,  it  would  not  destroy  the  plea, 
and  we  were  of  opinion  that  it  would  destroy 
the  plea :  we  caunot  plead  over,  but  we  give  up 
the  jurisdiction.  It  is  as  indifferent  ami  tight 
to  me.  as  any  body,  to  be  forced  to  argae  it 
now ;  out  as  to  the  matter  of  it,  I  beliere  no- 
body can  say  they  ever  saw  many  instances  of 
the  like  nature :  'fherefbre,  pray,  my  lord,  let 
us  not  g^  on  so  hastily  with,  it,  for  we  could  not 
foresee,  what  since  we  know,  how  it  would  be 
with  us.  I  did  not  think  they  would  have  de- 
murred ;  but  now  it  is  come  to  that,  we  must 
make  the  best  of  it.     We  have  pleaded  tfaia 

!»lea ;  if  you  will  not  be  pleased  to  give  ns 
eave  and  time  to  be  prepared  to  argue  it,  yofl 
must  take  it  as  we  are  able,  since  we  cannot 
have  time  to  make  ourselves  able. 

L.  C.  /.    Certainly,  Mr.  PoUexfen,  in  faro -' 
rem  titay  it  would  not  hurt  the  plea  to  plead 
over. 

Alt.  Gen.  My  lord ,  if  your  lordship  pleases 
to  favour  me  a  word  in  this  case ;  I  hear  seve- 
ral things  urgedi  particularly  instancing  in  mo- 
dem practice.  ,  If  that  gentleman  will  shew 
that  in  any  case  the  king  and  the  court  were  so 
indulgent  to  give  four  days  to  pleail  to  the  jnris- 
diction  of  the  court,  then  he  will  shew  me 
something  of  modern  practice,  which  I  know 
not ;  but  if  that  gentleman  >viU  remember  mo^ 
derii  practice  in  a  great  nohl<mian's  case,  for 
wliom  he  was  of  counsel,  it  was  told  him,  if  he 
would  debate  tho  point  of  law,  he  most  do  it 
presently :  they  never  would  give  him  jtime  to 
prepare  for  hl^  ai^ument,  tt^re  was  no  snch 
modem  practice  then.  I  would  desire  him  to 
give  me  one  instance,  that  when  genticroen  arfe 
assi^ed  of  counsel  to  plead  a  matter  to  the  ju- 
risdiction, andBeal,  so  with  the  king's  counsel 
as  they  have  dealt  with  us,  not  to  Wt  us  see  the 
plea  till  now ;  the  modem  practice  hath  been  to 
^nve  ihein  any  time.  For  them  to  say,  thak 
they  could  not  foresee  what  we  wbuld'be  at ; 
coald  they  not  fores>ee  the  pointi  of  ?aw? 
Could  they  not  foresee  a  plain  ca^  >  "Wt  tfi^y 
do  net  lake  off  the  great  tnattei^,  Htm  to  Ihik 
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dptb  oliead  fo  the^imsdictum,  oo^t  to  have  the 
fecora  tesAy  in  tiis  hand ;  but,  my  lord,  we  lay 
our  thumb  i^xin  that  which  is  our  exception  ; 
they  have  pleaded  no  impeachment  of  any 
crime,  that  can  appear  to  be  the  same  with  that 
tor  whi&  they  are  indicted,  that  is  the  po'uit. 
Is  there  sucli  difficuhy  ?  Did  not  these  learned 
gentlemen  think  ?  Could  they  not  foresee  that 
n,e  should  look  into  their  plea,  that  it  should  be 
legal  ?  therefore  I  did,  and  do  pray  your  judfi^- 
meot     If  they  had  pleaded,  and  set  forth  the 
record  truly,  as  it  is,  and  as  it  ought  to  l)e  set 
forth,  m  case  they  would  have  any  benefit  by  it, 
we  would  have  given  them  anotlier  answer ;  but 
if  it  be  done^ur|K)seIy,  as  it  is  done  with  arti- 
Suxif  I  am  bold  to  say,  for  these  gentlemen 
know  how  to  plead  a  record  as  it  ought  to  be, 
and  ho«r  this  ought  to  be  pleaded  to,  to  out  the 
court  of  a  jurisdiction  of  a  particular  crime. 
They  My,  toe  Ufe  of  a  man  is  concerned,  and 
so  is  the  peace  of  the  kingdpm  conce  JJKl  too, 
in  the  life  of  as  great  a  traitor  as  ever  \>as  tried 
in  Westminster-nail.     For  if  his  treason  had 
,  taken  effect,  certainly  the  kingdom  had  been 
Tery  near  embroiled  in  civil  wars  by  this  time  j 
flieiefoire  the  whole  peace  of  the  kingdom  de- 
pends upon  his  Ufe,  and  it  depends  upon  the 
dealing  of  the  whole  matter.    And  I  challenge 
tlicm  again,  if  they  can  shew  me  any  instance 
of  the  like  nature.     That  of  Eliot's  case  that 
was  mentioned,  it  was  an  information;    and  to 
pleas  upon  informadoos  there  have  been  de- 
murrers, but  to  indictments,  fouitU  by  twelve 
men,   we  do  not  meet  with    any  demurrer 
aoy   where   to    a  plea   to    the   jurisdiction. 
But  I  pray  your  judgment,  that  he  may  plead 
in  chief;    for  it  is  but  a  respondes  omter,  and 
if   these   gentlemen  desire  to   take  time,  I 
hope  you  will  not  delay  the  king  by  giving 
countenance  to  sucn  a  plain  imperfect  plea ;  fur 
those  high  matters  they  talk  ot,  that  tiill  be  the 
consequence,  they  can  never  come  in  question 
upoQ  tiiis  idea. 

Silicitor  General.  'SHy  lord,  I  have  but  one 
short  word  to  that  which  is  now  in  question. 
Our  exceptions  to  the  plea  we  offered  and  open- 
ed betbre;  the  question  is  now,  whether  they 
Aall  have  time  to  ai^ue  this  plea  ?  And  the  ar- 
guments they  use  for  longer  time,  is,  the  Ufe  of 
a  man,  and  tliey  coujd  not  be  prep  •  red  on  a 
sudden,  because  they  knew  not  what  we  would 
do.  For  the  hasty  proceedings  that  have  been 
in  this  case;  which  they  clamour  of,  I  think 
they  hare  little  reason  to  s|)eak  so,  since  that 
hath  been  done  in  this  case  that  never  was  done 
in  any  other.  He  hath  \\tu\  three  days  time  to 
ODDsider,  whether  he  will  plead  to  the  juris'iic- 
tjon  of  the  court,  which  never  was  done  to  any, 
and  80  great  a  favour,  that  he  is  scarce  entitled  to 
any  fanher  favour.  Does  any  man  believe  that 
they  are  not  prepared  ?  Do  not  gentlemen,  when 
they  CQi||ider  of  a  plea,  consider  upon  what 
munda  they  pleaa  P '  And  does  not  that  let ' 
mefn  into  then  hole  matter,  where  the  weak 
parts  of  the  plea  are,  and  what  may  be  objected 
•gainst  it  ?  I  am  sure  that  these  gentlemen  ere 
lit  th«t-c«iitldQ;Atioo,.that  no  man  does  beti^ve 


they  would  put  in  this  or  any  nlea^  without  haT- 
iug  considered  beforehand  wnat  to  do.    Ami 
then,  when  they  hare  put  in  a  plea  upon  great 
consideration,  no  man  is  to  tbiuk  that  they  are 
unready  to  maintain  it.    Our  excejition  is  short, 
and  tliey  do  but  talk  in  general  terms  that  they 
are  unprepared ;  and  they  have  no  reason  to 
expect  this  kindness  fi*oin  the  court,  especially 
since  they  used  Mr.  Attorney  at  this  rate: 
They  gave  him  not  the  plea,  but  only  a  note  to 
tell  him  tliey  would  do  that  which  they  said 
four  days  before,  and  no  more.     If  they  had 
done  regularly,  they  should  have  brouofht  Mr. 
Attoniey  the  plea,  and  left  a  copy  with  him,  and 
desired  him  t«>  consider  of  it.     but  we  do  not 
pretend  we  are  surprised  for  all  this  usage,  we 
see  the  plea  here,  and  \xe  see  the  faults  of  it, 
and  we  have  demurred  to  it,  and  tell  them  our 
exception  ;  sure  they  are  better  prepared  than 
it  is  possible  for  tlie  King  to  be,  yet  we  are  ready ; 
and  we  hope  you  will  grant  them  no  longer  time. 
8er^.  Jrfftfies.  Will  your  lordship  be  pleased 
to  spare  me  one  word  :  I  wonder  at  what  Mr. 
Wallop  seems  now  to  urge  concerning  the  Ufe 
of  a  man  that  is  concerned  in  this  case  ;  it  is 
true,  the  Ufe  of  a  man  is  concerned,  which  is  a 
dear  thing  to  .the  law  ;  but  certainly  the  life*  of 
the  government  is  more  dear  to  the  government, 
and  all  courts  of  justice,  than  the  life  of  any 
one  single  person :  And  1  am  sure  this  one  per- 
son hath  dune  as  much  as  in  him  lies  to  strJce 
at  the  life  of  the  government,  in  case  this  be 
true  that  is  laid  to  his  charge.     Now  to  make, 
this  case  like  to  Pluuket's  the  other  day,   if 
strange  :  I  think  your  lordship  hath  given  an 
acco  nt  of  that :  "^For  hath  he  pleaded  to  tho 
tart,  not  guilty,  as  Plunket  did  r  We  that  are 
of  the  king^s  counsel  would  in  common  charity 
hope,  that  he  is  not  guilty  ;  but  I  am  sure, 
if  he  be  guilty,  no  Englishman  can  think  that 
he  deseri  es  to  Uve :  VV  hy  then  should  we  be  so 
fond  of  a  man's  Ufe,  that  hath  been  guilty  of  y 
such  a  fact  as  this  ?  For  example'  sake ;  surf  ly 
it  that  be  tlie  thing  in  question,  we  ought  to  hav^ 
speedy  justice  executed  upon  a  man  that  de* 
serves  no  mercy.     Your  lordship  was  pleased  to 
take  notice  of  another  circumstance  in  the  caso 
oi  Plunket ;  He  was  indicted,  he  was  aittdgned 
and  was  to  have  had  his  trial  iu  Ireland,  and 
was  to  fetch  his  witnesses  from  thence;  ail 
tliese  things  were  in  that  case.    He  desired  time 
to.  consider  what  he  should  .plead  ;  but  your 
lordship,  finding  an  indictment  found  against 
him,  according  to  the  rules  of  justioe,  over- 
ruled  that  matter  he  suggested,  and  made  him 
plead  not  guilt}%  bf  fore^ver  you  admitted  hink 
to  debate  any  thing  oi' that  tact.    And  thenitap* 
pearingto  your  lordship  to  be  in  anotherkingdoni, 
and  that  it  was  impossible  in  regard  qI  the  bazardt 
of  the  winds  and  seas,  to  get  over  liis  witnesses ' 
in  aUttle  time,  yonr  lordship  gave  him  time  ; 
but  you  gave  him  as  strait  a  time  as  could  \m 
consLstent  with  the  rales  of  justice  and  as  hit 
case  would  beat.    Now,  my  lord,  thirbeing  of« 
fered  in  a  case  of  that  expectation  whi^  th#* 
case  before  you  seems  to  have,  we  des^  tbe 
dispaieh  ot  it  as  much  aa.  we  c^.    In  cacf 
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^he  man  be  innocent,  God  forbid  but  he  sboold 
be  aemiitted  ;  but  if  he  be  guilty,  God  forbid  he 
should  live  a  minute^. 

X.  C.  J.  Surely  you  don't  take  the  case,  geo- 
tietnen,  to  be  a  case  of  ao  much  difficulty,  aa  to 
deserve  long  consideration ;  we  did  expect  truly 
that  you  would  hare  been  ready  to  hare  main- 
tained your  plea. 

Mr.  Williams,  My  lord,  we  do  not  desire  any 
lonff  time  \  be  pleased  to  give  us  a  day,  or  two, 
or  Uiree,  as  von  please. 

X.  C.  J.  It  is  said,  it  is  in  a  case  wherein  the 
life  of  a  man  is  concerned !  it  is  true,  here  is 
the  life  of  a  man,  of  whom,  til}  he  be  found 
guilty,  we  ought  to  have  consideration,  as  we 
would  of  any  other  whatsoever :  For  we  have 
to  reason  to  conclude  him  guilty  till  we  hear 
him,  and  we  are  to  be  indiiterent  till  we  hear 
the  evidence;  therefore  notwithstanding  the 
indictment,  we  ought  to  weieh  his  life  as  we 
would  another  man's,  till  he  lie  found  guilty. 
We  in  oursebres  do  not  see  there  is  any  so  jzreat 
matter  of  necessity  for  time  to  consider  ox  this 
case ;  yet  I  must  tell  you,  since  they  pray  it, 
Mr.  Attorney,  we  are  inclinable  to  give  them  a 
da;^  or  two's  time  to  consider  of  it,  and  see  what 
they  can  say  to  maintain  this  pka.  But  then 
gentlemen,  if  we  do  so,  you  must  take  notice 
we  will  call  you  to  plead  presently  aHer  our 
jndgment  ujpon  the  plea. 

Mr.  WilUamg.  My  lord,  we  have  nothing  to 
do  fi'ith  the  fact  of  tnis  case  ;  we  are  only  to 
ipeak  to  the  plea. 

Seg.  Maynard.  Pray  how  then  is  your  life 
m  Question  upon  the  decisioaof  this  plea  P 

JL  C  J.  Brother,  they  do  not  speak  as  to 
this  plea,  that  it  haasards  his  life,  but  the  nc&- 
,  jecta  materia^  upon  the  decision  of  it,  supposing 
judgment  be  against  theplea.  Thmfore,  Bfr. 
Attorney,  we  do  think  fit  to  give  him  till  Fri- 
day morning,  and  that  he  shall  be  brou^^t 
hither  then  again  by  the  lieutenant  of  the 
T^wer  )  then  we  will  hear  these  gentlemen  : 
and  if  they  do  not  shew  us  any  considerable 
matter  to  maintain  the  plea,  they  must  expect 
jnderoeDt  presently. 

^  Ait,  Gen.  That  certainly  wiB  be  too  long  a 
^vit^ ;  pi^Jy  my  loirdy  ^^y  ought  to  have  been 
veady  now  :  if  they  will  bie  i>l»sed  to  be  ready 
to-morrow  monung,  I  pray  it  may  go  off  to  no 
siuthertime. 

^Justice  Jomu.  There  is  a  necessity,  my  lord, 
I  think  that  it  should  be  so ;  for  there  is  a  long 
trial  at  the  bar  here  on  Friday. 

BIr.  Willianu.  Thai  is  a  vary  short  time, 
indeed. 

Justice  J09f«.  You  moitbe  ready  to-morrow 
^Miming* 

.Mr.  Williami,  tJnlesB,  my  lord,  you  wiU 
giseas  a  little  more  time^  yoo  had  as  good 
give  us  no  time. 

JL  C.  J.  It  seems  the  business  of  ^  Court 
if  such,  on  Friday  morning  you  camiot  be 
beavd.   ' 

Justice  JoNif.  Either  it  must  be  to-moirow 
vmning  or  Mordfty,  andtM^  iiExcbo^per- 
f^hain^day. 


Sol,  Gen.  My  lord,  I  belief  e  they  are  not  in 
haste. 

L.  C.  X  Mr.  Attorney,  We  woohl  fi;ivietliem 
a  reasonable  time  ;  but  yet  we  wooul  do  no* 
thing  tbBt  might  make  unneoeasaiy  delay,  in 
this  case. 

Att,  Gen.  I  pray*  my  lord,  let  it  be  no  longer 
than  till  to-morrow,  and  that  is  more  than  ever 
was  giveu  in  such  a  case.  I  know  it  was  de* 
nied  m  my  lord  Stefford's  case ;  tUey  would 
not  give  the  counsel  any  time,  but  woiud  make 
them  argue  presently. 

X.  C.  X  As  to  that,  Mr.  Attorney,  every' 
case  stands  upon  its  own  bottom. 

Serj.  Jeffefies.  My  lord,^  we  have  your  di- 
rection for  to-morrow  morning. 

Sir  Fr.  Win.  No,  no,  my  lord,  we  hope 
not  so. 

X.  C.  X.  Look  you,  gentlemen,  to  acoom- 
modate  you,  the  Court  does'  think  fit  thus  to 
do :  we  will  be  here  on  Saturday  by  seven 
o'clock  in  the  morning.  On  Friday  we  can  do 
nothing,  for  there  is  a  long  trial  at  bar  that  wUI 
take  up  our  time  ;  but  on  Saturday  we  will  be 
here  by  eight  o'clock  sitting,  and  expect  you  to 
be  here  by  that  time :  and  we  cannot  afford 
you  then  loi^  time  to  argue  in,  because  it  is  im 
Exchequer-Chamber  day. 

Atf.  Gen.  If  judgment  be  against  the  plea, 
they  roust  plead  presently  then,  that  we  may 
not  lose  the  term  for  a  trial. 

X.  C.  X.  You  must  take  notice  of  that,  by 
the  rules  of  the  Court  they  must  do  it,  Mr. 
Attorney.  If  our  judgment  be  against  them, 
the  course  of  the  court  is  so,  we  cannot  rule  it 
one  way  or  other. 

Seij.  JefferieM»  But  then  they  ought  not  to 
pretend  they  have  no  notice,  their  witnesses 
are  out  of  the  way,  and  so  hibder  the  triaL 

Justice  Jones,  "No,  No. 

Fitxkarrii.  My  lord,  I  desire  I  may  have 
these  lords  come  to  me ;  my  lord  of  Essex, 
my  lord  Salisbury,  my  lord  mayor,  your  lord- 
ship, and  sir  Robert  Clayton,  to  perfect  my 
discovery.  1  have  something  to  discover  to 
your  lordship  and  them. 

X.  C.  X.  Your  discovery  of  what,  do  yoa 
mean? 

FUxh,  Of  the  Plot,  and  of  the  murder  of  sir 
Edmundbury  Godfrey. 

X.  C  X.  We  did  examine  you  about  the 
murder  of  sir  Edmundbury  Godlfrey. 

Finh,  Your  lordship  went  away  in  haste, 
before  I  had  told  all  I  oould  say. 

JL  C.  X.  We  asked  you  ten  times,  whether 
you  had  any  more  to  say,  and  you  said.  No* 

FUzk,  My  lord,  I  was  in  confusion  and  con* 
stemation  ;  1  scarce  knew  what  your  kwdsbip 
said  to  me. 

X.  C.  X  We  were  n()t  in  haste ;  we  asked 
you  oflec  that  question. 

Fitxh,  It  waff  baste  to  ma,  because  I  was  not 
provided  of  the  qoestiouA  yon  asked  me. 

Justice  D^/ie/i.  Tosoweofthequestions^we 
asked  yoa,  you  answered  rsadi&y  and  'irady  ; 
hat  tojgome  we  could  not  getar  pogitiy#4inswey. 
by  anymeahs. 
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Att,  6m.  My  knrd,  be  tM  me  he  was  not 
in  Englaiid  tbeo,  and  that  he  knew  no  mMe 
tbtQ  what  he  had  discoTered. 

Fitih,  Did  I  Bay  so,  Mr.  Attorney  ? 

Mt.  Gen.  Yes,  you  are  the  man. 

Fiizh.  I  can  bring  20  witnesses,  I  did  not 
t^  yon  so;  and  I  can  bring  500  witnesses, 
&at  I  was  in  town  then. 

L.  C.  /.  Lieutenant  of  the  Tower,  take  your 
prisoBcr,  and  be  here  before  eight  o'clock  on 
Saturcfanr  rooming. 

Sir  Fr.  Win,  My  lord,'  now  I  desire  we  may 
bare  a  copy  of  the  whole  record. 

L.  C  J.  Not  of  the  indictment,  but  of  the 
plea  and  demurrer  you  may. 

Sir  Fr.  Win,  But,  my  lord,  I  hope  you  will 
let  the  indictment  be  read  upon  Saturday,  be- 
cause Mr.  Attorney  had  fixed  his  exceptica 
upon  part  of  the  indictment,  which  is  the  libel 
thai  he  cafls  the  particular  treason,  and  I  desire 
Hmay  be  in  Court 

JL  C.  J.  It  shall  be,  and  if  you  have  any  oc- 
casion of  reference  to  it,  we  will  look  upon  it ; 
we  are^all  upon  our  oaths,  and  must  take  heed 
that  no  pr^dioe  be  done  to  the  king,  as  well  as 
to  see  toe  prisoner  have  no  unfair  thing  put 
upon*  him. 

Then  the  prisoner  was  earned  back  to  the 
Tower. 


On  Saturday  the  7th  of  May,  1681,  Mr. 
Fitzharris  was  brought  to  tiie  bar  of  the  Court 
of  King's-bencb,  about  eight  o'clock  in  the 
morning. 

Mr.  Williams.  May  it  please  your  lordship, 
I  am  assigned  of  counsel  for  this  person,  Mr. 
Fitzharris,  the  prisoner  at  the  bar. 

Ate,  Gtn*  My  lord,  if  you  please,  I  will  only 
biiefly  acquaint  them  with  what  our  Exceptions 
are,  Uiat  they  may  apply  themselves  to  them. 

L.  C  J.  Look  you,  gentlemen,  I  must  tell 
you  aO  our  time  is  strait  enough  for  this 
matter,  Ibr  we  are  all  of  us  to  be  by  and'  by  with 
all  the  Judges  in  the  Exchequer-Chamber; 
therefore  we  pray  this  of  you,  we  will  abric^ 
no  man's  speaking  what  is  material  for  this 
client,  but  we  desire  you  Avill  keep  to  the 
matter,  and  the  points  in  ouestion  between  you, 
and  save  our  time  as  much  as  yon  can. 

AlU  Gtn.  That  is  the  reason,  my  lord,  why 
I  would  lay  my  fingef  upon  those  points  that 
will  be  the  questions  between  us.  Now  the 
Exceptions  1  take  to  the  Pka  are  these :  this 
is  a  plea  to  the  jurisdiction  of  the  Court,  and 
some  of  our  Exceptions  are  to  the  form,  and  one 
is  to  the  ma^.  To  the  form,  my  Exceptions 
are  these :  first,  we  say  that  the  general  alle- 
gation that  he  was  impeached  de  atta  ProJir 
li^HciB  uncertain,  and  too  general ;  it  ought  to 
have  been  particularly  set  out  that  the  Court 
might  judge,  whether  it  be  the  same  crime, 
and  it  IS  wit  hdoed  by  the  averment.  And  the 
iMxt  exoqptioii  I  take  to  it,  is,  here  is  no  im- 
IKiachroent  aUedsed  tobe  upon  record :  I  men- 
tiofiedibia  the  uit  tinae,  and  looking  more 
^trictly  into  it,  I  find  it  is  so  as  I  said  :  for  th^ 


come  and  make  a  gentral  allegatioDf  that  Fitz- 
harris, such  a  time,  was  impeached,  *  Impe*. 

*  titus  fuit,'  by  the  Commons  before  the  Lords» 
( 'Qufequidem  impetitio,  in  pleno  robore  existit, 

*  prout  per  recordum  inde,'  o(C.  Now,  my  loi^ 
there  is  no  impeachment,  mentioned  m;! ore ; 
and  '  quce  quidem  impetitio'  is  a  relative  clause, 
and.if^  there  be  no  impeachment  mentioned 
before  in  the  plea,  then  there  is  nothing  a?  ened 
upon  the  record,  to  be  continued  or  disconti- 
nued ;  for  Impetitio  does  not  actively  signify 
the  impeaching,  or  passively  the  person  im* 
peached,  but  it  signifies  the  indictment  or  im-' 
peachment,  that  instrument  Which  contains  that, 
accusation,  and  which  is  to  be  and  remain  upon 
record.  Therefore,  when  they  come  and  sav 
he  was  impeached,  and  afterwards  alledgted,. 

*■  Qufe  quidem  Impetitio'  remains  upon  record,     , 
that  cannot  be  good.   If  a  plea  should  be  *  Indic- 

*  tatus  fuit,'  and  afterwards  they  say  *  quod  ^ui-* 

*  dem  Indictamentum,'  &c.  it  cannot  be  good, 
for  the  relative  there  is  only  illusive.  I'hese 
are  our  exceptions  to  the  form.  For  the  matter 
of  it,  it  is  a  plea  to  the  juriMliction  of  the 
Court ;  and,  with  submission,  tbore  the  point 
will  be,  whether  a  suit  depending,  even  in  a 
superior  Court,  can  take  a<yav  the  jurisdiction 
of  an  inferior  Court,  who  had  an  original  ju- 
risdiction  of  the  cause,  of  the  person,  and  of  the 
fact,  at  the  time  of  the  tact  committed.  What 
use  might  be  made  of  it,  as  a  plea  in  bar,  might 
be  of  another  consideration ;  but  whether  Siit 
be  enough  to  make  it  amount  to  such  a  plea, 
as  will  take  away  the  jurisdiction  of  a  Court, 
that  had  an  or^^al  jurisdiction,  that  is  the. 

?uestion  before  you.  These  are  the  exceptions 
take,  and  do  insist  upon  :  and  I  desire,  my 
lord,  the  counsel  will  apply  themselves  to  these, 
exceptions,  to  answer  them;  and  when  we 
have  heard  what  they  can  say,  I  hppe  to  give, 
them  an  answer. 

Mr.  Williams,  My  Lord,  I  am  assigned  of 
counsel  for  the  prisoner  at^|j|JkKr,  Edward  Fitz- 
harris, who  is  indicted  here  for  high- treaaoni  aa4 
hath  pleaded  a  special  plea  to  the  jurisdictiaB  of 
the  court :  and  I  mvst  crave  leave  to  state  hia 
case  upon  the  indictment,  the  plea  to  the  indict* 
ment,  and  the  demurrer  to  the  |dea.  And  the 
case,  my  lord,  upon  the  whole  record  atandii 
thus :  he  was  indicted  this  term,  by  one  of  the 
grand  juries  for  this  county,  of  High-Treaaoo, 
As  to  the  Indictment,  it  cannot  be  expected  I 
should  state  the  parts  of  it,  it  being  an  Indict'^ 
ment  I  never  saw.  To  this  Indictmeiit  thus, 
presented,  Fitzharris  hath  pleaded  thus :  That, 
ne  ought  not  to  be  compelled  to  answer  to  tl^ia 
indictment  because  that  before  the  Indictment, , 
was  found,  at  a  parliament  held  at  Oxford  the. 
2Xst  of  March  last,  he  wa6  impeached  hv  the. 
knights,  citizens,  and  burgesses  af  tlva  lit^Mse 
of  Commons  in  parliament  assembled,  .in  Iht 
name  of  themselres,  and  c^all  t)^Co9UPQO||i  of 
Enjgrlandf  of  High-Treason ;  and  thai  thla  waa 
before  the  court  of  Lords  in  that  perUaOMit 
He  says  farther^  that  Uiia  impeaohmsn^  is  fe* 
maininf^  iniuU  Cbrce  «pid  fSeot  hcfiire  tel/vrda 
in  Parhament,  <  prout  per  recordum,  inde  int' 
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Record.  Parliameoti  reTnanens  plenias  liquet  ct 
«{>paret*  These  are  iiie  wonls  oftheptea: 
«nd  then  he  avers,  that  the  Hij^h-Treasoo  men- 
fSoned  in  the  Indictment,  and  the  High  Treason 
specified  in  the  Impeachment,  are  one  and  the 
«ame.  And  he  further  avers,  that  he  is  the  same 
Fitzharris  named  in  that  Indictment,  and  men- 
tioned in  the  Impeachment.  And  af^er  the  aver- 
ments, he  concludes,  to  the  jurisdiction  of  the 
court :  whether  upon  all  this  matter  they  will 
firoceed  any  farther  against  him  u]H)n  tlus  in- 
(fictment;  and  demands  the  judgment  of  the 
court  to  that  purpose. 

Upon  this  plea,  Mr.  Attorney  hath  demurred 
generally,  and  we  that  are  ot  counsel  ftt^the 
orisoneE  have  joined  in  demurrer  with  nim. 
Now  in  this  case  which  thus  comes 'before 
you  for  your  judgment  u|>on  this  plea  and 
ma  demurrer,  I  take  tliese  things  to  be  ad- 
mitted. 

First,  That  the  prisoner  stands  impeached, 
by  the  Commons  ot  England  in  parliament  as- 
sembled, of  High -Treason.  Secondly,  That 
the  impeachment  thus  made  by  the  Commons 
in  the  name  of  themselves,  and  of  all  the 
Commons,  of  England,  before  the  Lords  in  par- 
liament, for  treason,  is  now  in  bein^.  lliixtily, 
which  1  omitted  in  the  opening  of  the  plea,  that 
this  was  done  '  sccund.  legem,  et  cons,  par- 
iiaraenti ;'  and  being  so  remains  *  in  plenis  suis 
robore  et  effectu.'  And  more  particularly  this 
pies  docs  refer  to  the  record,  for  tliepartsand  cir- 
cumstances of  the  Impeachment  uself,  '  prout 
patet  per  record,  inde  inter,'  8ec.  So  that  it  does 
refer  the  Ihapeachment  itself  to  the  record,  and 
teUs  you  this  is  amon^  the  other  records  of  that 

farliament :  all  this  is  admitted  by  the  plea, 
'ourthly.  And  moreover,  that  this  treason,  for 
which  he  stands  impeached  before  the  Lords, 
and  the  treason  for  which  he  stands  indicted 
before  tins  court,  are  one  and  the  same  treason 
%nd  no  way  direrse ;  and  so  they  are  the  same 
iraraerieal^thin^,  and  there  is  no  manner  of  dif- 
ftrence:  and  tliaMbis  person  Fitzharris,  now 
indicted,  and  the  Fitzharris  impeached,  are  one 
and  the  same  person,  and  no  way  di Ferse.  .  A nd 
withal,  my  lonl,  it  appears  plainly  upon  the  re- 
cord, that  this  Impeachment  was  depending 
befhre :  the  Indictment  found  for  the  parliament 
was  the  81st  of  March,*  and  it  appears  by  the 
record  this  is  only  an  Indictment  of  this  term. 
And  another  thing  1  must  intreat  you  to  ob- 
serre,  my  lord,  it  does  not  appear  but  that  this 
parliament  is  still  in  being,  for  any  thing  to  the 
contrary  in  the  record,  and  as  I  take  the  case, 
then  it  most  be  admitted  so  to  be. 

So  then,  I  take  the  plea  to  be  in  substance 
thus,  though  Mr.  Attorney  was  pleased  to  ex- 
cent  to  both  the  substance  and  the  form ;  but  in 
sttostanoe  the  case  is  thus :  here'is  a  person  im- 
peached in  parliament,  by  the  Commons  in  P^^ 
IlMiient,  fbr  High-Treason,  before  theLords  in 
Ptoiiameiit,  and  for  aught  appears  that  Parlia- 
ment stiO  in  being,  an^l  this  Impeachment  still  de- 
pending; then  here  iRan  Indictment  for  that  very 
treason :  whether  your  lordship  now  will  tbink 
fit  in  thJB  court  to  proceed  upon  that  indictment, 


vl  the  substance  oCthecase.     I  shaQipeikto 

the  form  by  and  by. 

My  ford.  By  the  way  I  think  it  will  not  he 
» denied,  but  that  the  Commons  in  parliament 
may  impeach  any  Commoner  of  treason  before 
the  Lords  in  pkrllament ;  I  take  that  to  he  ad- 
mitted. And  I  do  not  find  that  Mt>.  Attorney 
denies  it,  or  makes  any  doubt  of  that ;  for  I 
think  that  was  the  case  of  Tresilian  and  Bel« 
knap,  who  were  imjpeached  inpvliament  by  the 
Commons  before  the  Lords :  I  am  sure  my 
Lord  Chief  Justice  Vaughan  does,  in  his  He- 
ports  in  Bushel's  Case,*  say  so  ;  and  upon  that 
Impeachment  of  the  Conmsons,  one  of  them 
was  executed,  and  the  other  banished,  in  |kar- 
liament.  My  Lord,  I  cite  it  not  merrily,  but  I 
cite  it  as  authority.  Indeed  I  do  not  go  so  far 
as  to  cite  the  Parliament  Roll,  it  was  in  the  time 
of  Richard  II.  I  have  not  seen  the  Roll  of  late 
truly,  but  I  am  sure  it  is  upon  the  Roll,  and  there 
it  is  to  be  found. 

Since  then  Impeachments  of  Commanen 
will  lie  in  pariiament.  here  then,  my  liord,  will 
be  the  question.  Whether  this  court  may jpro* 
ceed  upon  an  Indictment  ibr  the  same  offence 
the  parliament  was  for  ?  And  here  I  shall  dis- 
tinguish upon  Mr.  Attorney  :  he  does  allow  the 
parliament  to  be  a  superior  court ;  but  admit- 
tinor  that,  he  sayS;  though  it  be  so,  yet  the  in- 
ferior court  having  original  jurisdiction  'of  the 
person  and  the  cause,  it  may  proceed  notwith- 
standing an  indictment  in  the  superior  court ; 
and,  ergo,  he  does  inter  that  this  court  may 
proceed  upon  an  Indictment,  notwithstanding 
an  Impeachment  in  parliament. 

My  Loixl,  I  will  compare  a  little  the  case  of 
an  Indictment  and  an  Impeachment,  and  shew 
how  manifestly  they  differ.  I  do  tak*  the  case 
of  an  impeachment  not  to  be  the  case  of  an 
indictment,  and  so  tlie  principle  that  Mr.  At- 
torney hath  taken  is  wrong,  and  the  ground  of 
that  argument  wrong.  I  cannot  say  it  is  like 
the  case  of  an  ap(»eal,  but  I  may  say  the 
case  of  an  appeal  is  like  the  case  of  an  im- 
peachntent.  For  in  an  ajipeaK  of  murder, 
though  the  indictment  be  capital,  and  the  same 
that  is  given  upon  criminals  prosecuted  for  (he 
king,  yet  it  is  at  the  suit  of  the  iiarty,  as  in  this 
case  it  Li  at  the  suit  of  tlie  Commons ;  and  so 
it  is  an  intimation  of,  and  analogical  to,  and 
bears  the  resemblance  of  an  impeachment  in 
parliament ;  I  will  not  compare  an  impeach- 
ment to  an  appeal,  but  I  wdl  say  an  appeal 
imitates  an  impeachment.  And  it  is  as  plain  ae 
can  be,  because  appeals  are  proper  to  courts 
in  Westminster- hall,  and  it  is  at  the  suit  of  the 
party,  the  prosecution  and  all  the  process  is 

*  ad  instantiam  partis ;'  so  is  an  impeachment 
at  the  suit  of  the  Commons.  An  indictment  is 
found  upon  the  presentment  of  a  Grand-jury, 
who  are  sworn  '  ad  inquirendum  pro  Domino 
'  Rege  pro  Corpore  Com.'  and  it  is  a  mistake 
in  the  form,  when  it  is  said,  '  et  pro  Corpore 

*  Com.'  for  it  Is  not  for  the  king  and  die  body 
of  the  county,  but  for  the  king  for  the  body  of 

*  See  ToL  C,  p.  999,  of  this  CeUectioiL 
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the  eoilnty.  But  now  an  impeachment  in  par- 
liament is  otherwise  ^  it  is  not  in  the  name  of 
the  king,  but  in  the  name  of  the  Commons  in 
Parliament,  and  of  all  the  Commons  in  Eng- 
Tand,  ^tiicrein  it  suits  with  an  appeal,  which  is 
at  the  suit  of  the  party ;  so  tnat  it  is  like  an' 
appeal,  and  not  like  an  imtlctment :  an  indict- 
ment is  for  the  kin^,  an  impeachment  for  the 
people.  And  as  it  IS  in  its  nature  and  consti- 
tution different,  so  it  is  in  the  prosecution  also, 
for  that  b  by  the  Commons  or  England,  thev 
are  the  prosecutors  in  effect;  but  now  in  all 
indictments  they  are  prosecuted  always  by  the 
lnne*8  altotnev,  or  by  some  person  in  the  name 
of  the  Idng,  We  are  now  ar^ng  upon  the 
methods  and  form^  of  parliament,  therefore  I 
must  crave  leave  to  iusist  upon  those  methods 
more  particularly.  The  Commons  they  bring 
up  the  impeachment  to  the  Lords,  the  Com- 
mons they  prosecute  the  impeachment,  they 
manage  the  evidence  upon  the  trial ;  and  when 
the  L^rds  have  considered  of  it,  and  have  found 
the  &ct,  the  Commons  come  and  demand  judg- 
ment, and  judgment  is  given  at  the  prayer  of 
the  Commons,  and  no  othern'ise,  and  there  are 
no  proceedings  by  the  attorneys.  Indeed  there 
have  been  attempts  by  attorneys  to  prosecute 
persons  in  parliament,  by  exhibiting  informa- 
tions in  the  parliament ;  but  what  success  they 
have  had,  1  leave  to  th^ro  to  consider  that  are 
concerned,  and  have  read  the  Rolls  of  Parlia- 
fnent.  But  it  is  not  safe  to  alter  the  old  ways 
of  parliament,  therefore  I  take  it  under  cor- 
rection, that  it  is  out  of  the  road  of  compari- 
sons, when  they  will  compare  an  indictment 
rnnd  an  impeachment  together ;  for  they  do  not 
agree,  but  differ  extremely. 

1  would  then  offer  you  some  reasons  why 
this  court  ought  not  to  proceed  upon  this  in- 
dictment. I  take  it,  it  does  not  oecorae  the 
justioe  of  this  court  to  weaken  the  metliods  of 
proceedings  in  parliament,  as  this  court  will 
€;ertainly  do :  for  if  you  will  admit  this  to  be 
the  course  that  I  have  opened,  ^'Otu*  proceed- 
ings will  alter  it.  When  there  is  an  impeach- 
ment depending  in  parliament  for  treason,  if 
^our  loniship  will  admit  there  may  be  an  in- 
dictment here  af^fwards  in  this  conrt,  and 
proceed ingSy in  this  court  upon  that  indictment, 
It  is  to  alter  the  method  of  parliament- proceed- 
ings, and  to  subject  the  method  of  their  pro- 
ceedings thereto  the  proceedings  of  this  court ; 
and  what  the  mischief  of  that  will  be,  I  mnst 
leave  to  your  lordsliip.  As  I  opened  it  before, 
the  methods  of  both  courts  are  different,  and 
th«r  proceedings  very  much  vary,  I  think,  I 
need  not  trouble  your  lordship  with  that ;  we 
all  know  it  very  well  in  the  main.  Indictments 
in  this  court  are  to  be  tried  by  a  jurvi  where  a 
Terdict  must  be  given  presently :  there  is  but 
Tcry  Tittle  time  for  giving  the  evidence,  or  for 
making  observations  for  the  crown,  or  for  the 
pubKc ;  and  in  order  to  bring  it  to  the  trial, 
there  must  be  an  immediate  plea  of  Guilty,  or 
Not  Gmlty .  Now  if  the  proceedings  of  parlia- 
ment were  so  sudden,  there  might  be  a  great 
sqrprile;  and  great  offenders  pass  unpuiiitfied, 


because  the  prosecutors  had  not  greater  time 
to  inspect  the  records  that  might  be  of  avail  in 
the  case:  therefore  in  parli^ent  it  is  quits 
otherwise ;  there  is  time  for  delibera^ioD  and 
consideration,  there  are  many  references,  and 
many  examinations,  which  are  matters  of  de« 
liberation  and  consideration,  winch  take  up  a 
great  deal  of  tinie ;  but  here  you  are  straiteneii 
not  only  in  time,  but  bound  up  to  strict  rules, 
and  so  are  straitened  in  your  methods  and 
forms  of  proceedings,  as  lur.  Attorney  wookl 
here  tie  us  up  to  the  forms  of  little  courts :  hot 
it  is  not  fit  that  the  justice  of  the  kingdom,  and 
high  court  of  parhament,  should  be  cramped 
by  the  methods  of  an  inferior  court,  and  ^ 
jury.  So  jou  will  then  subject  the  metbodp 
of  proceedings  in  parliament  to  the  courts  in 
Westminster-hall,  and  what  the  consequence 
of  that  will  be,  is  worth  the  consideration. 

Another  reason  I  would  humbly  o^,  is  this^ 
my  lord  :  The  parliament  is  the  supreme.court 
certainly,  and  this  court  is  every  way  inferior 
to  it,  and  it  will  be  strange  that  that  supreme 
court  should  be  hindered  by  an  inferior :  for 
the  highest  court  is  always  supposed  to  be  the 
wisest ;  the  Commons  of  England  in  Parlia* 
ment  are  supposed  to  be  a  greater  and  a  wiser 
body  than  a  Grand-jury  of  any  one  county. 
The  Peers,  who  are  the  judges  in  that  court, 
are  supposed  to  be  the  wisest  judges,  as  the 
Commons  the  wisest  inquest.  \Vili  the  law 
of  England  now  suffer  an  examination,  im- 
peachment and  prosecution  for  treason,  to  be 
taken  out  of  the  hands  of  the  ^^test  and 
wisest  inquest  in  England  ?  And  wJl  the  law  oi* 
England  suffer  the  judicature  upon  this  prose-  ' 
cution  to  betaken  out  of  tlie  hands  of  the  wisest 
and  greatest  judicature,  and  put  it  into  the 
power  of  a  smaller  number  of  judges,  or  of  an 
inferior  jury  ?  I  do  think  it  does  not  stand,  mj|; 
lord,  with  tne  wisdom  of  the  government. 

Another  thing  is  this,  my  lord,  the  common 
argument  in  any  extraordinary  case,  there  is 
no  precedent  for  this  way  of  proceeding ;  it  ia 
my  lord  Coke's  argument  m  his  Comment 
upon  Littleton,  fol.  108,  and  in  the  4th  Inst. 
fot.  17,  in  his  Comment  upon  the  High  Court 
of  Parliament.  And  he  takes  occasion  to  speak 
it  upon  the  account  of  that  precedent,  the  case 
of  tne  indictment  against  tne  bishop  of  Win* 
Chester,  and  of  that  against  Mr.  Plowden  ;  and 
he  says.  This  was  never  practised  b^ore ; 
therefore  it  ought  not  to  be :  so  be  infers,  and 
puts  a  black  mark  upon  it,  by  saying  it  is  a 
dangerous  attempt  for  inferior  courts  to  alter 
or  meddle  vrith  tne  law  of  parliaments.  For 
the  words  I  refer  myself  to  the  book,  I  dare 
not  venture  to  repeat  them  Qpou  my  memory. 
8o  in  this  case,  in  regard  tnat  it  never  vraa 
done  from  the  beginning  of  the  world  tiU  noWt 
the  33d  year  of  this  king,  I  may  say,  ithdng 
without  precedent,  there  is  no  law  for  it. 

My  lord,  there  is  another  mischief  that  will 
certamly  follow  upon  this,  and  that  toe  runt 
upon  this  comparison  of  an  appeal  and  of  an 
indictment.  In  the  case  of  an  indictment,  it  it 
in  the  power  of  the  prince  to  pardon  that  ibh 
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dictnMmt,  to  pardon  the  punidimeiit,  aod  to 
pflLrdon  the  ofience ;  but  in  case  of  an  impeacb- 
tnent,  I  take  it  to  be  othemise,  as  it  is  in  the  caae 
of  an  appeal.  And,  my  lord,  if  your  loi-dship 
xnW  take  this  case  out  of  the  power  of  x\ie  par- 
liament, and  bring  it  into  this  court,  where  the 
offence  may  be  pardoned,  you  do  by  that  means 
subject  that  offence,  and  titat  method  of  pro* 
ceedinjp,  which  would  make  it,  without  con- 
*«ent  of  the  party  prosecuting,  not  pardonable 
by  law,  to  a  pardon :  and  this  may  be  of  dan- 

Cras  conse^pience  to  the  piibhc,  that  crimes 
are  heinous  and  great  in  themselvea, 
mighty  bulky  crimes,  fit  for  the  consideradon 
of  a  parliament,  be  they  never  so  great,  never 
j»  dangerous  to  the  govemroent,  yet  should, 
fay  ffinng  this  court  a  jurisdiction,  and  pos- 
^sessmg  it  of  these  causes,  eiqiose  them  to  the 
1^1  of  the  prince ;  and  so  those  crimes,  witich 
are  impardonaUe  by  methods  of  proceedings  in 
Jnrliament,  would  become  pardonable  by  pro- 
jecotion  in  this  court. 

.  Now  my  lord,  for  my  authority,  that  im- 
iieachments  are  not  pardonable,  I  would  only 
Sint  a  little  to  compare  it  to  the  case  of  an  Ap- 
peal>  as  Penryn  and  Corbet's  case  in  3  Crokie, 
llill.  38  £112.  fol.  464.  There  was  an  appeal 
of  murder;  upon  which  he  is  found  guilty  of 
manslaugiiter,  and  not  guilty  of  the  mnrder. 
.Then  there  was  a  pardon  pleaded  of  the  burning 
in  the  hand,  or  of  th^  punisliment :  It  is  not 
jilain  in  the  bo(4c,  whether  the  pardon  was  after 
the  verdict^  or  before  (that  I  cannot  be  dear 
in) ;  but  however,  there  was  a  Question  whe- 
-  ther  the  queen  could  paurdon  the  ouming  in  the 
hand ;  however,  it  was  there  aOowd :  But 
there  was  an  exception,  my  lord  (yoke,  who 
was  dien  Attorney-General,  took,  that  the 
^i^  could  not  paroon,  if  it  had  been  an  appeal 
of  homicide ;  and  he  concurred  with  the  court 
in  that  opinion.  But  that  appeal  being  for 
.murder,  imd  the  verdict  of  manslaughter,  they 
j^aased  over  the  question,  for  this  reason  that  I 
nave  mentioned,  That  the  appeal  was  not  for 
tnandaughter,  it  was  for  murder ;  and  if  he 
had  been  found  guilty  of  the  murder,  it  was 
not  in  the  power  of  the  king  to  pardon  him,  it 
beinff  at  the  suit  of  the  party :  So  the  opinion 
of  that  book  is,  and  of  the  then  Attoniey- 
.General. 

Thus  I  have  stated  the  thing,  and  the  conse- 
quences of  it,  and  it  is  not  fit  for  me  to  dweO 
itpon  it :  Yon  will  consider  of  it,  I  am  sure. 

Another  diing  I  would  say,  is  this :  If  your 
kfdship  should  meddle  with  this  way  of  pro- 
cttding,  it  will  invert  the  law  in  another  thing ; 
for  it  is  a  prindple  ivith  US|  that  no  /man's  liie 
is  to  be  put  twice  in  danger  for  one  and  the 
same  thing.  1  will  then  put  the  case  thus :  If 
yovr  lordship  should  proceed  upon  this  indict- 
ottflt,  and  this  peivon  should  be  acquitted  uuou 
it,  I  am  in  your  lordship's  juc^ment  whether 
that  Aequittal  wiU  bind  the  I^rds  b  Parlia- 
ment ;  If  that  will  not  bind  them,  hot  they  nsiay 
itill  proceed  on  the  impeachment,  then  you 
invade  tfaatoommmi  right  which  every  Eng- 
.(JlhuMii  by  the  laur  ought  to  haropreamed  to 


him,  that  DO  person  oiu(littwieBl%  be  laroagktJB 
question  for  one  and  theaame  thi^.  and  so» 
nay  lord,  you  make  amaa  to  nm  Oie  nsk  ot 
his  life  twice,  by  indicting  him  in  this  €9m% 
where,  though  he  be  aoqnitted»  he  may  ha 
called  to  an  account  again,  if  the  law  be  an. 
And  if  the  liords  in  Parliament  should  be  of 
opinion,  for  they  are  the  judges  of  that  case, 
that  the  acquittal  will  not  be  binding  to  them, 
then  a  num's  life  is  brought  in  questioo  tvrioe 
upon  the  same  acooont. 

My  lord,  I  now  come  to  this,  tlie  tune,  hovr 
unseasonable  a  thing  it  is,  and  how  dangeravs 
to  the  government ;  I  take  it  to  be  a  critical 
thins  now  at  this  time  to  make  such  attempts 
as  these  are.  There  are  lorda  now  that  lis 
under  impeachments  of  triasoo,  the  highest 
treason,  1  think,  that  ever  was  contrived ;  and 
upon  this  impeachment  one  lord  liath  been  con* 
Yicted  and  executed.  Suppose  upon  the  dnso- 
lution  of  that  parliament  that  impeached  ths 
late  lord  Stafford,  there  had  been  an  indictmeni 
against  him  for  one  and  the  same  treason;  And 
by  the  same  reason  that  this  court  may  pio* 
Deed,  his  majes^  may  appoint  a  high-steward 
to  try  bv  a  jury  of  peers.  For  the  court  heU 
bdbre  tne  high-steward,  is  as  much  a  oonrt  as 
any  court  in  the  kingdom,  except  that  of  par* 
liament  I  say,  suppose  the  king  had  i^point* 
ed  an  high  steward,  and  that  lord*h^-stew» 
ard  had  proceeded  agatnst  my  lord  Scaflbrd,  I 
think  mv  lord  Stafford  had  been  alive  at  Ifak 
day.  For  in  tlie  case  of  treason  your  lordahip 
knows  there  must  be  two  witoesaes ;  and  I  am 
sure  there  came  in  fresh  testimony  agakist  mj 
lord  Stafford  afler  the  second  parliament  aAer 
tbe  impeachment.  I  appeal  to  those  noble 
lords  that  ,are  here,  if  it  were  not  so  }  and  had 
it  not  been  for  that  fresh  testimony  thai  cama 
in  afterwards,  possibly  my  lord  Stafford  migtu 
have  l^een  alive  at  this  time.  And  the  Lotds 
in  Parliament,  as  I  have  observed  in  the  begin- 
nbg,  when  they  find  an  high  crime  belbre 
them,  whtt^  tliey  find  such  a  .general  oonte- 
gious  design  to  subvert  the  government,  and 
yet  they  cannot  come  to  cut  off  the  principal 
agents  in  this  design,  because  perhaps  there 
may  not  be  two  viimesses  in  strictness  of  law  at 
the  first,  it  is  the  wisdom  of  a  parliament  todeh- 
berate  and  to  take  time.  The  good  queen  was 
used  to  say,  truth  was  the  daughter  of  time, 
and  time  would  produce  truth,  *  Veritas  filin 
'  temporis.'  If  then  there  had  heed  way 
such  nasty  proceedings,  as  in  this  case,  I  doolit 
my  lord  Stofford  had  been  now  aKve.  Naur 
then  for  these  lords  that  are  now  in  the  Tow«r,  i£ 
your  lordship  do  goon  in  this  way,  do  yoa  not 
open  such  a  gap,  as  may  be  a  ground  to  dehvsr 
tnem  by  the  same  jusucc  (I  sf^ak  it  under  cor* 
rection  here,  and- 1  only  ofier  it  toycnir  jutbp* 
ment,  for  I  have  not  had  many  hours  to  consifir 
of  it;  but  your  lordship  will  think  well  sf  it 
before  you  give  any  judgment)  by  the  saaie 
jusnce  tJie  omer  lords  amy  be  tried  by  anstfmr 
court  ?  This  I  o.Ter  in  point  of  reaso*i,  that  this 
proeeoding  will  be  very  hard^  and  is  an  in^pn^ 
deolthin|(,  if  not  an  illegal  prooeedu^.    Mf 
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Ml^f  fluii«reit  wilf litve tliis dKect,  hwfll 
itirly  a  ^ifcHiDn  betireeB  the  jwudiction  of 
lllii^etof  ami  tbe^^it  0^  (mrfiament : .  For  fn 
i^  IpfDMOiqr*  li  mm  peraon  ^uM  be  acquit- 
tttl/dieCiHbiiKNis  and  the  Lords  wili  look  into  it. 
Thiy  are  aeoiut  that  make  a  mirVey  of  the  pro- 
eeenoM  of  aD  other  ooorts;  and  they  will  exa- 
mme  VtM  proceeding,  or  at  least  may  do.  And 
if  be  be  found  gu3ty,  here  is  the  power  of  die 
Cominoos  in  hnpeachingi^  and  the  jurisdiction 
of  the  Lords  in  trial  and  judgment,  taken  away 
by  aa  Inferior  ooiirl  to  them,  and  so  sttr  a 
qnestfOQ  between  this  court,  and  Oiat  highest  of 
eourts,  the  parliament.  And  what  will  be  the 
eotas^^nce  bf  that?  The  judgment  of  that 

n'iVn  will  be  in  the  superior  court,  for  there 
midUIe  court  between  this  court  and  the 
pariiament  to  judge  of  it ;  theretbre  I  submit  it 
to  your  lordnips. 

These  aie  the  things  which  I  offer  to  your 
kMrdship  m  point  of  reason,  whereof  some  go  to 
Ike  pnideftc^  <>f  thi^  thing,  some  to  the  reason, 
and  some  to  the  in  conseouences  that  may 
happen  upon  it,  and  I  thiuK  many  to  the  iUe- 
gaiity  of  tlie  act.  And  now  this  being  said  in 
uie  g^eneral,  I  come  to  the  particular  excep- 
tkNis  mide  by  Mr.  Attorney  as  to  the  form  of 
ourplea. 

He  ini  pleased  to  sa^r,  that  this  plea  was  a 
pbin  fnymovm  plea,  which  is  his  exception  in 
general ;  ahd  he  gave  yon  three  reasons  ibr  it 
aiirst,  and  does  now  insist  upon  the  same  for 
subslaniDe. 

One  was  this,  and  he  insisted  upon  it  at  this 
time,  Tliis  plea  does  not  set  forth  any  record  of 
an  impeachment,  nor  the  particular  matter  of 
it,  so  as  this  court  may  juoge  of  the  reason  of 
it ;.  fblr  he  compares  it  to  Uie  case  of  a  plea 
of  *  anter  fbitz  acquit.'  If  a  man  hath  been 
indicted  and  acquitted,  he  may  plead  it  in  ano- 
ther court  thjst  hath  jurisdiction  of  the  cause, 
if  he  be  again  indicted  for  the  same  matter  : 
Bnt^  my  lord,  first  of  all,  I  take  this  plea  to  be 
wen  pleaded  in  Ibrm  ;  and,  in  the  second  place, 
if  there  be  any  infonnality  or  defect  (which  1 
do  not  take  it  that  there  is,  but  if  there  were 
Shy  such  thfaig),  I  take  it,  it  is  of  anoUier  con- 
siJeratioD,  which  the  court  will  deliberate  be- 
ibie  they  grre  their  judgment  on. 

Bdt  1  say  in  the  first  phice,  I  take  it  to  be  a 
▼cry  ffo<Nl  plea,  and  that  it  is  good  according  to 
the  pfeading  of  *•  auter  fintz  acquit.'  In  pl^- 
insf  of  a  general  act  of  parliament,  we  need 
nm  set  forth  tfie  act,  but  refer  to  the  record; 
and  that  WOI  depend  upon  the  method  of  im- 
pcadtmeDt  m  partfament,  which  I  am  of  opi- 
nion, being  the  geiieral  law  of  parliaiments,  tms 
eourt  obi^t  to  take  cognizance  of.  In  the 
case  of  ^'atrter  ibitx  acquit,'  there  is  first  an  in*' 
dSctmeixt  nrooeedm^  of  the  court  unon  the  pl^ 
a&ir  trial,  and  a  ftir  aequittal|  ana  a  record  pf 
all  this  ttiatter.  If  now  this  person  eomes  to 
be  indicted  again  ibr  the  same  offence,  theie  is  a 
record  for  him  to  plead  that  will  aheiw  ibrth  the 
whole  matter ;  and  if  he  does  not  plead  that 
teeord,  it  Is  his  own  de&uh.  But  in  thiacaee 
there  ia  HO  such  iccocd  to  plead,  and  thm  is 
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^e  mistake'  upon  which  Mr.  Attorney  h^ 
gone  all  along.  And  you  must  in  this  case  i% 
govern^  by  the  rule  and  method  ofparliameot, 
which  is  this  :  The  Commons,  in  tbe  nan^  of 
themsel?es,  and  of  all  the  Commons  of  Eng- 
land, impeach  such  a  person,  and  they  bring  im 
this  impeachment  to  the  Lords  in  general,  ar^ 
there  they  haveliberty  topresent  articles  in  due 
time,  after  due  consideration,  which  ought  not 
to  be  done  hastilv.  All  tliis  is  no  recoil,  such 
as  may  be  hacf  in  the  case  of  '  anter  fbi^ 
'  acquit :'  For  first,  the  impeachment  of  the 
Commons  is  no  record  ;  when  it  is  brought  up 
to  the  Lords,  thtA«  is  only  an  entry  into  the 
Journal  of  the  Lords,  that  such  a  day  such  a 
person  came  from  the  House  of  Commons,  and 
impeached  such  a  one.  And  you  are  nut  to 
expect  the  same  strict  method,  and  form  of' 
proceeding,  as  in  other  courts,  the  courts  in 
Westminster-haU,  or  inferior  courts.  Your 
lordship  in  this  case  must  be  governed  by  such 
proceeoing  as  is  in  parliament,  and  must  take  it 
as  it  is  ;  and  we  have  said  enough,  and  as  much 
as  can  be  in  our  case.  We  have  not  indeed  set 
forth  an  indictment,  a  plea,  a  *  Venire  fiictas/ 
&c.  for  there  is  no  such  proceeding  in 
parliament ;  but  there  was  an  impeachment  by 
the  Common^,  in  the  names  of  tnemfidTes  and 
of  all  the  Commons  of  England,  before  the 
Lords,  that  it  is  '  in  plpiio  rubore  et  effectUj' 
and  that  it  was  *  secunaum  legem  et  consuetu- 
'  dinem  parliameuti,  pront  patet  inde  inter  r^ 
'  cdhla  remanen.'  5&c.  And  here  is  enough. 
For  when  we  refer  you  to  a  record,  that  is  as 
much  as  if  we  had  set  forth  the  record  itself*;, 
for  we  tell  you  there  is  such  a  record,  and  we 
point  you  to  the  place  where  you  may  find  it, 
anfl  so  we  take  it,  it  is  a  very  full  plea  }  and 
if  not,  it  is  as  much  as  any  man  can  plead  in 
such  a  case,  though  it  be  not  plt^aded  particu- 
larly. 

And,  my  lord,  that  your  lordship  is  to  judg* 
in  this  case  according  to  the  methods  of  parm- 
ment,  I  depend  upon  the  authoriW  of  my  lord 
Coke ;  I  will  repeat  you  some  of  his  words : 
Spealong  of  the  law  of  parliaments,  he  saya^ 
and  he  borrowed  it  out  of  Fleta,  That  this  high 
court  of  parliament  '  proprns  suis  legihus  et 
'  oonsuetudinibus  subsistit.  Et  Ista  lex  ah  em* 
'  nibus  quierenda,  ^  muHis  ignorata,  et  ^  paucitf  ' 

*  cognita.*^  But  he  tells  you,  and  certainly  hm 
says  true  in  it,  Whoever  will  be  learned  in  th« 
law  of  parliaments  must  repair  to.  the  rolls  of 
parliament :  And  give  me  leave  to  cite  his  opi- 
nion, which,  I  hope  may  be  of  great  weight 
with  this  court:  It  is  in  the  4th  Institute,  fol.l5» 
he  says.  For  any  thing  moved  it  done  in  the 
House  of  Commons,  it  ought  to  be  determined, 
a^odged  and  discussed  by  the  course  of  pactia- 
JMl^  not  by  the  civil  law,  tior  yet  by  the  cetfi'' 
BK>n  laws  of  this  leehn,  uae^iamore  inferior 
offurts,  whidk  was  dedared  to  be  <  seconduoi 

*  legem  et  oonsnetudinem   parliamenti,'  con-^ 
onrning  the  peers,  and  the  like^  pari  ra^ne,  for 
the  Commons  ;  and  diat  stops  this  court  in  our 
base :  For  so  it  is  said  in  this  nlea,  which  is  the 
matter  yoa  «ra  to  be  g^anied  by ,  that  it  b  *  se* 
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*  cimdum  legem  et  consuetudmem  parliamenti/  . 
He  teUs  you  Airther,  there  is  no  notice  to  be 
taken  of  any  thing  said  or  done  in  the  House  of 
Comroons,  but  bv  the  report  of  that  Heuse,  and 
erery  member  tnereof  hath  a  judicial  plac^  ; 
lie  takes  It  out  of'Henry  7,  and  so  the  book  is 
exprastj.  Ahd'he  goes  on :  This  is  the  reason 
that  jn(%es  ought  not  to  giye  any  opinion  of 
matters  of  parliament ;  b^^use  it  is  not  to  be 
dl^dnTby  thecomnran  laws,  bat^seeundum 
^  legem  et  consuetudmem  parHaroenti.*   So  he 

•tens  you,  you  are  bound  by  the 'methods  of 
^parliament ;  and  I  need  not  press  the  thing 
much  afler  his  authority  j  for  he  was  learned  in- 
'  parliament  matters. 

But  I  would  orare  I^ve  to  mention  a  case 
that  was  lately  in  this  court,  and  that  was  the 
case  of  my  lord  of  Shaftesbury,*  tv^ho  was 
brought  by  Habeas  Corpus  to  this  court,  and 
uoon  that  Habeas  Corpus  it  was  thus  returned, 
Tn9t  he  was  committed  b^  order  of  the  Lordisin 
fMuriiaraent,  there  to  rematfi  during  the  pleasure 
-  of  the  kins^and'of  the  House  of  Lords  ;  aud  this 
ibr  anhi^  contempt  committed'  in  that  House, 
^pon  this  return  we  insisted  that  my  lord  might 
be  bailed,  because  it  was  uncertain,  the  pleasure 
©f  tfee  kmg,  or  the  House  of  Lords  ;  and  upon 
leading  the  order,  there  is  no  crime  expressed, 
hat  only  in  general  for  an  high  contempt,  I 
speak  it  not  for  the  particular  case's  sake,  but 
tb  apply  the  reason  of  it  to  our  case  ;  the  rea- 
simthen  given  by  the  judges,  3Ir.  Justice 
Jones  will  please  to  remember  it  (for  it  was|Hir- 
ticularly  declared  bjr  him)  why  they  could  not 
bail  my  lord,  was  this ;  he  was  pleased  to  say, 
We  in  this  court  take  notiovof  the  court  of  Ex- 
chequer, and  other  courts  in  Westminster-hall ; 
and  it  wonM  be  strange  if  we  should  not 
tako"  notice  of  the  course  of  parliament,  and 
•House  of  Lords.  And  if  you  are  bound  so  to 
4o  hi  other  cases,  you  are  bound  to  do  so  in 
this.  And  if  without  pleading,  you  take  notice 
'of  the  course  of  those  courts,  you  ^vill  also 
take  notice  nf  the  law  of  parliaments,  and  cus- 
toms of  parliaments.  And  (that  I  may  make 
use  of  it  to  our  purpose  in  this  case)  we  need 
not  particularly  say, «  secundum  legem  et  con- 

*  suetudinem  paruamentiin  hoc,'  instancing  in 
ftis,  ami  that,  and  the  other  particular :  But 
*the  court  is  to  kiok  into  it,  without  my  looking 
into  the  particular  law  of  parliament.  So  that, 
my  lord,  here  is  gixmnd  enough  beforethe  court, 
and  I  know  the  court  win  fook  into  It,  before 
they  give  judgment. 

The  secona  exception  is  this.  That  it  is  not 
•aid  in  the  body  of  the  plea,  that  Fitzharris  is 
impeached  fyt  this  treason ;  but  it  comes  in 
only  ill  the  averment.  Now,  my  lord^  as  to 
•that,  we  must  pursue  the  impeacnment  as  it  is 
in  the  Lords  Journal.  It  is  for  treason  gene- 
raOy  there,  and  it  k  said  ta  be  *  secundum 
'•l^m  el  eonsoetudiiiem  parliament,' which 
"^gbes  to  all,' and  there  is  a  record  of  it  among  the 
repords  of  parliament,  and  Mr.  Attorney  bath 
^ttifeased  it  by  the  demurrer. 


a»  vok  0,  p.  1870,  of  this  Collfiction. 
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And  thai  this  is  the  same  treason,  we  do  aver 
in  fact,  which  also  is  confessed  by  th^  demur- 
rer; and^our  lordship  will  see  by  the  records 
and  forms  of  entries^  m  pariiament  (that  I  may 
not  repeat  things  over  and  over  agam)  that  th& 
is  the  course  anu  method  of  parhaments. 

Mr.  Attorney  hath  fimcied  an  exceptbn  of 
grammar,  an  a^ective  for  a  substantite ;  but  I 
take  It  to  be  as  well  as  any  man  can  plead  in 
this  case.  For  what  says  the  prisoner?  The 
knights,  citizens,  and  burgesses  m  parfiament 
assembled,  did  impeach  me ;  which  impeach- 
ment is  still  in  force  before  the  Lords.  I  take 
it  tb  be  as  plain  as  can  be.  If  thev  did  impeacli 
me,  then  there  was  an  impeacnment ;  it  can 
bear  no  other  sense. 

3fy  lord,  another  exception,  and  which  was 
thought  a  strong  one  the  other  day,  and  strong- 
ly ni^;ed,  is,  that  the  idn^  may  cbuse  his  courts 
and  they  compared  it  with  the  other  courts  ; 
But  there  is  the  mistake  Aat  runs  all  along  ia 
this  case.  It  is  no  doubt,  the  king  may  'chus« 
his  court  for  his  own  action  and  suit ;  but  the 
impeachment  b  an  impeachment  of  the  Com- 
mons, and  their  suit  is  to  be  tried  no  where  else 
but  in  pai'liament.  And  the  case  that  was  the 
other  aay  cited  bv  Mr.  Attorney,  for  this  pur> 
pose,  is  true  of  the  person  that  was  arraigned 
for  treason,  and  hath  been  indicted  and  ar^ 
raigned  in  Ireland,  and  he  may  be  arraigned 
and  tried  here,  there  is  no  question  of  it ;  but 
to  say,  therefore,  that  this  is  a  consequence 
from*  that  rule,  that  therefhre  he  wiQ  chuse 
whether  he  will  proceed  in  parliament  upon  the 
Commons  unpeachment,  and  pot  a  stop  to  the 
proceeding  of  the  parliament,  by  proceeding 
m  this  court,  I  take  to  be  a  great  nojt  teptitkr. 

My  lord,  I  have  offered  these  reasons,  as  to 
the  form  of  the  plea  to  maintain  it.  Now  as  to 
the  precedents,  I  woukl  a  little  speak  what  hath 
been  done  in  the  like  case,  where  this  coftrt 
hath  taken  hold  of  causes,  and  the  proeecntioa 
of  the  court  hath  been  stopped  by  pleas  to  the 
jurisdiction,  and  what  halh  been  done  upon 
those  pleas.  What  doom  they  have  had,  I  will 
hint  some  of  them  to  you. 

Hiere  was  a  case  mentioned  by  your  lordship 
the  other  day,  the  bishop  of  Windiestor^scaise, 
3  £d.  a.  I  dare  not  say  I  have  looked  upon  the 
Parliament-Ron ;  but  my  lord  Coke  telb  ot,  he 
hq;th  recited  the  record,  *  de  verbo  in  verbiun  :' 
In  the  2d  Institute,  fol.  15.  these  are  all  the 
proceedings.  It  was  not  an  indictment,  for  my 
lord  Coke  contradicts  that,  and  says,  it  was  « 
declaration:  There  the  record  at  large  sets 
forth,  that  the  bishop  of  Wincheater  was  at- 
tached to  answer  the  king ;  fbr  that  vvhereaa 
at  a  pariiament  held  at  Saram,  it  was  ordained, 

*  per  ipsum  Reg^mne  quis  ad  Dom.  I^irfia- 
<  ment  sumroomtus  ab  eodem  reoederet  sine  &• 

*  centia  Regis.*  And  that  this  bishop,  in  con- 
tempt  of  the  kmg,  redssit,  without  kat^of  the 
king;  I  think,  it  is  rather  an  action  than  ^  cri- 
minal  nrooeedmg  r  What  says  the  bishop  to 
this  P  He  comes,  and  says,  ^$i  qoii  ddiquerit 

*  enra  Dominum  Reffem  in 
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'*  noo  ilibi  in  minore  Curia  quam  in  Pailiamea- 
<to,'  iSec.  Wliat  becomes  of  this  plea?  His 
straiigeihere  should  besuch  aniuhibiuoD,  that 
Ao  man  should  diepart  without  leare  of  the  king 
and  tbo  bishop  be  punished  for  it ;  we  do  not 
fiod  any  judgment  was  cnven,  nor  would  the  v 
Tenture  to  do  it  Mj lord  Coke  hatli  a  maxk 
uponitj  for  tlus  rery  reason,  it  looked  as  if  there 
was  a  design  to  weidcen '  the  parliaments,  by 
briogug  their  proceedines  into  Westminster- 
ban,  out  they  would  not  do  it;  they  would  give 
00 judgment  for  the  king;  but  for  aught  ap- 
pears, the  plea  stpod. 

Thea  thoe  jaJbe  other  case  of  Mr.  Plowden, 
and  many  more  in  primo  et  secundo  Phil,  et 
Mar.  where  a  great  many  of  them,  some 
nbereof  were  burgesses,  and  they  submitted, 
but  lie  did  not.  *  Ae  information  tnere  is  tliis, 
that  these  persons  were  summoned  to  the  par- 
tiament,  and  departed  from  thence  without  the 
loLve  of  the  kii^  and  queen,  diouffh  it  was  pro- 
hibited by  them  that  any  should  depart :  Most 
of  them  submit  to  a  fine ;  and  if  it  nad  rested 
there,  it  m^g)it  hare  turned  to  tlie  prejudice  of 
the  Commons  as  an  example. 

But  Mr.  Plowden,  he  pleads  as  one  that  un- 
derstood himself,  and  the  power  of  parliaments, 
and  their  proceedings  very  well,  and  considers 
the  time  to  have  pleaded  m  :,  Says  he,  I  con- 
tJDued  in  the  paiuament  from  the  beginning  to 
the  end  of  the  parliament ;  but  he  relies  not 
there ;  but  he  bnngs  a^  traverse  full  of  preg- 
nancy ;  and  if  our  plea  be  faulty,  theirs  was  an 
hundred  times  as  faulty,  ahtque  hoc^  That  he, 
the  said  ^Edmund  Plowden,  the  said  day  and 
year  durmg  the  said  parliament,  without  uceuce 
of  the  said  kin^and  queen,  and  the  court  afore- 
said did  contemptuously  depart  in  contempt  of 
the  said  king  and  queen,  and  their  comroand- 
meot  and  iimibition,  and  to  the  great  detriment 
of  the  common- weal  and  state  of  thb  kingdom, 
Sec.  All  theses  things  he  pleads,  which  your  lord- 
ship knows  to  be  a  very  ill  traverse ;  and  yet  this 
case  continued  all  the  time  of  that  queen,  and' 
the  court  would  never,  give  judgment  in  it.  Hiis 
vas  in  primo  et  secundo ;  and  yet  it  appear- 
ing upon  the  face  of  the  information,  that  it 
was  a  case  that  concerned  the  Commons,  tlMs 
court  would  not  give  judgment  for  or  against 
the  Commons  as  long  as  the  king  and  queen 
lired. 

There  is  a  later  case,  and  that  is  Elliot's  case 
5  Car.*  There  is  an  information  agamst  niy 
lord  Hollis,  sir  John  Elliot,  and  many  more; 
and  there  is  a  plea  put  in  to  the  jurismction  of 
the  court ;  I  have  a  copy  of  my  lord  HoUis's 
plea,  and  it  is  in  a  manner  as  faulty  as  Plow- 
aen'splea:  hut  the  court  in  that  case  does  not 
g:o  upon  the  insufficiency  of  the  plea,  bu^  p^^ 
jad^ent  generally  that  this  conrt  had  a  juris- 
diction; tne  assault  happened  in  parliaiment, 
and  the  words  were  spoken  there;  and  upon 
the  demurrer,  they  gave  judgment  upon  the 
whole  matter.  What  became  of  that  judg- 
mei)it  ?  We  know  very  wdl  it  was  reversed,  19 

*  See  vol.  3,  p.  S94,  ixf  thk  CoUectbn. 
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of  this  king.  And  pray  observe  the  proceed-' 
iogs  in  the  reversal  of  that  judgment.  Judg 
ment  was  given  agamst  my  lora  Hollis  and  thf 
restofihe  gentlemen  of  the  House  of  Com- 
mons, though  there  was  no  pros])ect  of  a  par- 
liament, yet  they  were  obstinate,  and  would  not 
plead ;  for  they  thought  the  judgment  to  he  a 
very  hard  judgment ;  and  this  being  a  plea  in 
abatement,  judgment  was  given  for  want  of  a 
plea  over.  It  may  fallout  in  this  case,  tliat 
this  person  may  be  obstinate,  and  not  plea4 
over,  if  you  should  gite  your  judgment  against 
this  plea.  In  Elliot's  case  they,  were  ^ed  se- 
verely, and  they  continued  under  tliis  judgment 
in  |>nson,  and  in  execution  for  the  fine  a  great 
while :  and  they  were  delivered  by  what  I  can- 
not indeet)  justir^r  in  all  it's  proceedingB,  I  mean 
the  long-parliament ;  but  what  was  done  in  19 
of  this  lung,  I  think  is  good  authority,  which 
none  can  say  but  was  a  parliament  as  useful  t9 
the  kineand  khi£^dom  as  ever  could  be.  In 
that  parliament  tne  Commons  examined  this 
Judgment,  I  speak  because  I  have  it  in  my 
printed  book ;  it  is  in  Croke  Car.  I  confess,  A 
IS  not  in  the  first  impression ;  but  it  is  in  the  se- 
cond edition,  which  Thave,  and  these  ace  the 
expressions  in  it. 

X.  C.  J.  What  case  is  that? 

Mr.  Williams,  It  is  in  Croke  Car.  181,  60i» 
but  the  reversal  was  in  19  of  this  king. 

X.  C.  J.  Was  the  judgment  g:iven,  do  yon 
say,  19  of  this  king?  Can  a  case  of  that  tun# 
be  rei)orted  in  Croke  ? 

Mr.  Wilfiamt,  Idonot  i^ysoahsurdathing 
If  your  lordship  will  have  patience  to  hear  m«, 
I  will  tell  you  what  I  say.  My  book,  whidi 
is  the  2d  impression  of  Croke,  reflecting  upon 
that  case  in  5  Caroli,  does  publish  the  Votes  of 
the  House  of  Comhions  about,  and  the  reversal 
of  the  Judgment,  in  the  19th  of  this  kin^* 
There  the  proceeding  b  this ;  Informadon  is 
given  to  the  House  of  Commons,  that  there 
was  such  a  case  published,  which  did  derogate 
much  from  the  privilege  of  parliament,  invad^ 
ing  the  liberty  of  speech  y  and  the  House. of 
Commons  oonsidermg  the  consequence,  vor- 
dered  the  book  to  be  sent  for  iuid  .read,  and 
taken  into  consideration  and  debated ;  and  upon 
debate,  the  House  came  to  :this  resolution^ 
That  the  judgment  against  EUiot  and  others  is 
an  illegal  judgment,  and  against  the  freedom 
and  liwrty  of  speech;  and  this  Vote  they  send 
up  to  die  Lords,  where  it  is  confirmed  and 
resolved  in  agreement  with  the  Vote  of  tJie 
Commons :  and  by  the  way,  in  answer  to  a 
paper  that  is  commonly  spread  about  by  the 
name  of  *<  The  Observator  ;"  I  say,  the  Com- 
mons eame  to  a  Besolution,  and  pass  a  votei 
which  is  not  indeed  a  law ;  and  when  they  have 
done  that,  they  may  transmit  their  opinions  to 
the  Lords^  and  desire  them  to  concur :  then  the 
Ix>rds  and  Commons  have  a  Conference  upon^ 
it«  and  at  the  Conference  jthe  Commons  reasons 
are  delivered,  which  the  Lords  take  up  with 
them  to  Uieir  House,  and  d^ate  them.  Tliei^ 
they  come  to  a  resolutiou  to  agree  with  th^ 
Commons.    AfUrwwds,  upon  Qiis  xesolntiot 
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of  bodt  Booses,  they  go  regularly  to  Wodc,  by 
4^rif  of.  Error  to  rererse  the  judgment.  Aim 
if'  it  Bhoald  fall  out  in  this  case,  t&t  your  lord- 
'slup  should  give  judgment  against  the  plea, 
and  this  person  sbouw  be  obstinate,  imd  not 
plead  over,  and  thereupon  your  |ords))ip  give 
judgment  of  death  upon  him ;  it  may  come 
fo  be  a  very  hard  case,  if  a  Writ  of  Error  should 
be  brought  in  parliament,  to  reverse  this  judg- 
ment ;  and  it  should  be  reversed  when  the  party 
is  dead.  Therefore  it  will  be  of  great  conse- 
quence in  this  particular. 

My  lord,  I  will  mind'you  of  one  old  case,  it 
was  20  Ric.  2.  A  person  [Thomas  Hackse^^] 
there  presents  a  petition  to  the  Commons  in 
•parliament ;  and  it  seems  there  was  something 
suggested  in  the  Petition,  which  did  amount  to 
liigh-treason,  as  there  may  be  some  petition  or 
fMHne  complaint  a^nst  a  great  mmister  that 
may  contam  an  insmoation,  as  it  were,  of  high- 
treason;  he  was  indicted  out  of  parliament  for 
high-treason,  and  was  found  Guilty,  and  by 
the  grace  of  the  prince  he  was  pardoned :  but 
because  the  Commons  would  not  lie  under  that 


-precedent  of  an   invasion  of  their  privilege,  ,  sn  impeachment  is  depending  in  the  Ilonw  of 


vhouffh  he  was  a  person  without  doors  that  pre- 
Yiared  that  petition,  and  no  more  hurt  done  to 
nim  but  the  prosecution,  he  being  pardoned,  the 
judgment  was  voided. 
• '  Jl.  (J.  J.  Where  is  that  anthori^  ? 

Mr.  WiUiana,  20  Ric.  2,  Ro.  iWl.  13.  And 
yon  win  find  it  in  the  argument  of  Selden's 
case,  published  m  Rushworth's  ColleptioDs, 
Appendix  to  rol.  1,  ^ol.  47.  and  48. 

And  now,  my  lord,  I  have  done  with  the 
flubslance  of  the  case,  with  my  reasons  for  the 
tnattcT  and  for  the  form.  In  this  ease,  here  is 
the  life  of  a  person  befbre  yon ; .  here  is  the 
right  of  the  Commons  to  impeach  in  parlia* 
ment,  before  you  ;  here  is  tne  judicature  of  the 
Lords  to  determine  that  impeachment,  before 
yon  \  here  are  the  method  and  proceeding  of 
parinment  befbre  you  ;  and  how  far  you  will 
lay  your  hands  upon  this  case,  thus  drcum- 
trtantiated,  we  must  submit  to  yon  :  but  I  hope 
you  wiH  proceed  no  further  oq  the  indictment. 
^  X.  C.  7.  Pray,  gentlemen,  let  us  a  littk 
dbeol  yon  not  to  spend  our  time  about  that 
Irhieh  is  not  to  the  purpose,  or  that  is  not  in  the 
case :  here  is  nothiug  of  the  Commons  right 
to  impeach  in  parliament  before  us,  nor  of  the 
Ixirdsr  jurisdiction,  nor  the  methods  of  PvUa- 
ment  in  this  case :  they  are  things  qai^e  roreign 
to  the  case  and  the  matter  in  hand ;  which  is, 
whether  this  plea,  as  thus  pleaded,  be  suffi- 
oent  to  protect  the  prisoner  from  being  ques- 
tioned in  diis  Court,  for  the  treasonable  matter 
In  the  indictment  before  ns.  Therefore  you 
iMiffhtnot  to  spend  time  in  thin^  that  are  not 
beioreugto  be  considered,  being  out  of  the 
case ;  for  we  have  nothing  to  do  with  any  pri- 
vilege of  parliament,  or  oreither  of  the  fiuouses 
beite  at  this  time. 

JtHtioe  Jones,  And,  raitiemen,  there  is  no- 
flnog  at  all  here  of  any  net  done  in  parliament 
ftat  can  be  insisted  on  here ;  nor  is  there  any 
eompbuBtagafaatMr.  Fiizluurtlsfor  anything 


hefaathdopeinpariiameiit  AILMr..Wi|fiaiiM*8 
precedents  ran  to'  thit ;  but  th»  is  for  athing 
done  without  doors. 

jL.  C.  J.  We  speak  to  you  to  come  to  the 
point,  which  ia  the  duty  of  all  Courts  to  kpep 
counsel  to  the  pobts  befbre  them.  The  sole 
matter  befbre  us  is,  whether  this  be  a  good  plea 
to  ouste  thitf  Court  of  a  jurndiction,  which 
otherwise  unquestionsbly  we  have  of  this 
matter? 

Mr.  Williams.  It  is  a  hard  matter  Ibr  the 
bar  to  answer  the  bench,  my  lord. 

Sir  IV.  Winningtom.  My  lord,  I  shaD  puraotf 
your  direction  as  well  as  iby  imderstandniff 
will  grive  me  leave,  and  save  your  time  as  miMa 
as  I  can ;  but  the  Court  having  assigned  os  of 
counsel,  you  will  give  us  leave  to  use  our  dis- 
cretion, keeping  as  near  as  we  can  to  the  points 
of  the  case,  ami  to  the  pleadmff.  But  if  upon 
the  reasoning  of  this  case,  other  parliament- 
cases  fall  in,  I  hope  you  will  give  me  leave  to 
cite  them  for  maintaming  our  plea.  Thejrfea 
here  is  to  the  jurisdiction,  and  consists  of  two 
parts.    Fnrst,  matter  ef  record,  which  is,  that 
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Lords  (for  so  it  must  be  taken  upon  the  plead- 
ing, asl  shaU  manifestly  prove :)  the  second  is 
matter  in  pais  (viz.)  the  averment,  that  the  im- 
peachment and  indictment  are  for  one  and  the 
same  treason:  andthepleaismadeupof  these 
two  parts,  together  wim  anavennent  that  the 
person  is  the  same.  Tlie  king's  attorney 
nath  been  pleased  to  demur  eenerally  to  us, 
and  I  am  sure  that  if  our  plea  be  well  and  for- 
mally pleaded,  all  tfie  matter  of  &et  is  con- 
fessed by  the  demurrer.* 

Mr.  Attorney  did,  to  my  appr^ension,  make 
but  one  objection  the  odier  day,  and  he  still  in-, 
sists  upon  it  that  here  is  a  record  too  generally 
pleaded,  ana  they  compare  it  to  the  common 
case  of  an  '  auter  fbitz  acquit,  upon  another 
indictment ;  but  I  hope  to  make  it  evidently 
appear,  that  it  is  in  no  sort  a  parallel  case.  The 
matter  which  I  conceive  is  confessed  by  the 
demurrer,  is,  that  there  is  an  impeachment  by 
the  Commons  of  England  of  high>treason 
against  Fitzharris  lodgra  in  the  House  of  Lordfl^ 
*  secundum  legem  et  oonsuetndinem  pariia- 
'  menti :'  and  that  the  trenson  for  which  he 
was  impeached,  \A  the  same  treason  contained 
in  the  indictment,  to  which  the  prisoner  hath 
now  pleaded  Upon  this  matter  of  fitd,  so 
agreed,  the  general  questbn  is, 

Whether  an  impeachment  for  treason,  by 
the  House  of  Commons,  and  still  depeoding, 
be  a  sufficient  matter  to  ouste  the  Court  from 
proeeedinff  upon  an  indictment  ibr  the  same 
ofience.  My  method  will  be  shortly  to  ^leak 
to  these  things. 

X.  C.  J.  Fray  let  us  give  yon  somedireotMNi ; 
that  is  not  the  question,  nor  can  come  in  question 
in  the  case  m^ou  mistake  the  points  of  the  cases. 

Sir  Fr.  mnningtan.  Why,  my  lord? 

X.  C.  /.  The  question  ii,  whether  yoQ  hate 
pleaded  sufficient  matter  hare  to  ouste  oa  of  our 
jurisdiction  P  It  is  to  no  puipose  |o  put  q/m^ 
tioof  in  As  ai9^  tbvt  ^ifeootm  it 
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Sir  F.  Winntngton,    My  lord,  I  "know  the 
tsmis  rtry  nice  and  tender  on  all  sides,  and 
therefore  may  Tery  well  bear  au  interruption  ; 
howevec  I  express  myself,  my  meamnff  is 
the  same  with  your  lordship's.    The  metlittl 
that  I  shall  proceed  m,  wul  be  this :  I  wul 
suppose  the  case  before  you  had  been  of  au 
hnpeachmcnt,  containing  the  special  treason 
for  which  he  is  now  indicted.    I  will  shew  in 
the  next  place,  that  as  it  is  now  pleaded,  it  is  as 
avaikbie  as  if  the  impeachment  m  the  House  of 
Lords  had  meotionea  the  particular  treason.    I 
shall  then  give  some  reasons  why  it  is  so,  and 
mentiDn  one  or  two  precedents  that  have  not 
yet  been  cited. .  Two  of  the  kill's  counsel  did 
agree,  that  they  would  not  midce  a  doubt  of 
the  Mea,  if  there  had  been  a  particular  Im- 
petehment;  and  therefore  I  would,  by  con- 
ttderii]^  what  would  be  the  reason  of  that  case, 
anpty  it  particolarly  to  the  present  case.    The 
House  oSr  Lords  is  a  superior  court  to  this :  and 
it  ugned  to  be  the  highest  court  of  record  in 
the  kingdom,  Fhywdea  389.  Co.  Lit.  109,  1 10. 
9  Co.  lA  Proefat.    And  then  I  am  within  the 
common  rule  of  pleading^,  according  to  the  dif- 
ferences taken  in  Spaiie°s  Case  5  Co^  Gl,  and 
69.    That  a  suit  firet  comn^enc^d  in  an  inferior 
comt  cannot  stop  a  suit  in  a  superior  court, 
tlmus^h  subsequent ;  but  a  suit  in  a  superior  court 
may  he  pleaded,  to  stop  the  proceedmgs  of  one 
that  is  inferior.    And  though  it  may  be  oljected 
here,  that  tbe  parliament  is  determmed  and  dis- 
solved, and  flo  there  would  be  a  failure  of  justice ; 
yet  this  objection  is  of  no,  force :  for  if  once  the 
soit  be  well  commenced  in  the  superior  court 
it  cannot  after  go  down  to  the  inferior.     And 
what  is  beg'un  in  one  parliament  may  be  deter* 
mined  in  another ;  so  is  the  case  4  £dward  3. 
n.  l(}.  of  the  lord  Berkeley,  and  those  that  were 
accused  for  the  death  of  Edward  3.*     And 
though  it  was  objected  there,  as  hath  been  here, 
that  by  this  means  there  might  be  a  stop  of  jus- 
tice, by  the  dissolution  of  the  parliament ;  yet 
the  short  and  true  answer  is,  That  it  is  in  iaw 
to  be  presumed,  parliaments  will  be  called  fre- 
quently, to  consider  of  the  business  of  the  king- 
dom, and  redress  grievances,  according  to  the 
several  Statutes  made  for  that  purpose,  4  £d. 
3.  cap.  14.  36  £d.  3.  cap.  10.    I  shall  labour 
this  no  fiuther ;  but  taking  it  as  the  conunon 
rule  of  pleading,  that  a  record  in  a  superior 
court  may  be  pleaded  to  stop  a  proceedmg  in 
an  inferior ;  I  shall  come  to  prove  that  this  re- 
cord is  weQ  pleaded,  and  could  not  be  otherwise, 
unless  Mr.  Attorney  would  have  had  us  plead 
what  is  false,  thisheing  the  truth  of  the  case. 
For  the  Commons  did  impeach  Mr,  Fitzharris 
generally  of  tivaaon,  as  it  is  the  oomrse  of  par- 
baments  fyt  them  to  do ;   and  in  our  very  pletf 
we  aQedge,'  that  he  was  impeached  *  secundum 
legem  et  consuetudinem  parliament!;'  and  so 
Mr.  Attorney  hath  confessed  by  the  demurrer : 
and  if  they  may  prefer  an  Impeachment  in  ge- 
nenl,  according  to  the  law  and  custom  of  par- 
uameot ;  why  then  so  far  it  must  be  allowed| 
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that  we  have  pleaded  well  that  he  was  impeach- 
ed of  treason.  It  is  very  tru&  my  lord,  if  a 
man  will  plead  generally  that  he  Was  indicted 
of  High-Treason,  it  would  be  ill;  because  Uie 
court  cannot  take  it  otherwise  than  he  pleaded 
it ;  and  such  a  general  indictment  would  be  al- 
together void,  and  therefore  no  averment  coul4 
make  it  good)  or  supply  that  generality  and  un» 
certainty. 

But  an  impeachment  generally  for  treasoni 
is  good  and  warranted  by  the  law  and  course  of 
parliament,  and  so  confessed  by  the  demurrer. 
And  so  your  lordship  will  take  it  to  be,  and  will 
l^ve  credit,  that  all  is  regular  in  the  proceed* 
mgs  of  that  high  court.      You  will  presume, 
eveu  in  the  ecclesiastical  courts  (as  my  lord 
Coke  says  in  the  4th  report)  that  all  things  are 
rightly  done,  when  they  have  a  jurisdiction ; 
a  fortiori  you  will  believe  the  greatest  court 
in  the  kingdom  does  proceed  regularly.    My 
lord  Coke  m  the  4th  inst.  fol.  14,  and  15,  does 
say,  what  the  law  and  course  of  parliament  is, 
the  judges  wiO  never  intermeddle  with.    They 
always  leave  it  to  the  parliament,  who  are  the 
superior  judffes,  and  are  to  determine  the  mat- 
ters before  mem.    For  they  take  notice,  that 
the  course  of  a  court  is  the  mw  of  a  court,  as  it 
is  in  Lane's  case  in  the  9d  report  in  the  case  of 
the  Exchequer.    And  therefore,'  if*  a  general 
impeachment  is  *  secundum  legem  et  consue- 
tuoinem,'  which  is  confessed  by  the  demurrer 
in  this  case,  then  you  must  take  it  for  granted 
that  the  parliament  proceed  rightly,  and  that- 
such  a  general  impeachment  u  sufficient  in 
law.  '  There  is  a  famous  case  that  strei^^ena 
what  I  say,  11  Ric.  Sf.  di.  Rot.  ParL  par.  3. 
the  case  ofthe  Lords  appellants.  You  will  find 
it  also  cited  in  Roshworth's  Col.  part  1.  in  the 
appendix,  fol.  51.  Tresilian  and  others  were  ap-' 
pealed  against  for  treason,  and  both  the  judges 
ofthe  common  and  ofthe  civil  law  were  by  di- 
rection ofthe  king  called  to  advise  of  that  mat- 
ter.   And  they  did  all  declare,  that  the  pro- 
ceedings in  that  case  were  neither  agreeaUe 
to  common  law,  nor  civil  law.    But  the  Lords 
in  parliament  said,  it  did  notbek>ttg  to  the 
judges  of  the  common  law  or  civil  law  to  guid^ 
them  ;  but  that  they  ought  to  proceed  aocord« 
ing  to  the  course  and  law  of  parliaments  (whid» 
are  the  words  of  our  plea),  and  that  thereforo 
no  opinion  of  theirs  should  ouste  them  of  th^ 
jurisdiction,  or  alter  the  course  and  method  of 
their  proceeding.    My  lord,  this  case  is  very 
remarkable ;  but  I  will  go  a  httle  farther  i  the 
judges  iu  all  ages  have^  l^n  so  far  from  takiiMr 
upon  them  to  jud&;e  of  the  laws  and  customs  of 
parliament,  that  mey  have  det^ied  to  answer 
when  their  advice  has  been  demanded,  and  !&<•' 
sisted  u|)on  it,  that  they  were  not  proper  jui^gea 
of  such  matters,  as  in  31  Hen.  6.  Rot.  Far.  n. 
36.    For  there,  among  other  things,  the  ju^;mi 
were  lietiianded,  wb^er  the  Speaker  of  tiii| 
House,  during  the  aiyounuiient  of  parliamenl* 
might  be  arr^iked :  they  desired  to'  be  e^ccosedt 
from  giving  any  opinion :  for,  said  they,  in  OtA^ 
great  matter  thev  ought  not  to  iotmosqp  it 
Eeiog  a  matter  of  parliament* 
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In  &0  Sf'^^  council  primo  et  seeundo  Ja- 
eobi,  about  the  union  oi  l>oth  kiogdoms,  t]ie 
judges  refused  to  give  their  opinions  upon  seve- 
ral questions  put  to  them ;  desiring  to  be  ex-. 
cused,  for  that  such  things  did  not  belong  to 
them,  but  were  matters  tit  for  parliament  only. 
My  meaning  is,  to  infer  from  hence,  that  since 
it  u  pleadtBd  here  to  be  according  io  the  law  and 
eonrse  of  parliaments,  and  Mr.  Attorney  hath 
•cknowledfi^ed  it,  that  now  your  lonjship  is 
ibredosed  tfomfiirther  meddling  with  this  case, 
il  appearing  upon  record  to  be  a  matter  where- 
of you  cannot  judge. 

But  the  objection  is,  that  admit  the  impeach- 
ment should  be  taken  to  be  according  to  the 
OOUTse  of  paiiianoient,  yet  it  is  so  general,  that 
the  court  cannot  judge  upon  it :  I  answer,  that 
it  is  evident  the  impeachment  was  not  for  no- 
thing ;  it  is  most  certainly  to  be  presumed,  that 
•ucfa  a  body  of  men  as  the  House  of  Commons 
would  not  impeach  a  man  for  no  crime.  Fitz- 
hanis  avers  oy  his  plea,  that  it  was  for  ihe 
same  treason,  for  wtiich  the  jury  have  found 
this  bill  against  him.  Now  this  averment 
makes  the  matter  as  dear  to  the  court,  as  if  the 
impeachment  had  mentioned  the  particular 
treason. 

Every  day's  experience  shews,  that  aver- 
ments, which  are  consistent  with  the  record, 
are  good,  and  are  of  necessity  to  dear  the  fact 
to  the  court ;  so  that  the  judges  muy  give  a 
judgment  upon  it.  If  the  defendant  will  plead 
a  recovery  m  a  formal  action,  in  bar  to  an  ac- 
tion of  debt,  or  other  action ;  it  is  not  enough 
for  him  to  set  out  the  record ;  he  must  aver 
also,  that  the  causes  of  the  action  are  the  same, 
and  that  it  is  the  same  person  who  is  mentioned 
in  one  record,  and  in  the  other  cecords ;  and 
this  shews,  that  the  most  special  and  particular 
are  of  no  use  without  averments. 

|tly  lord,  there  is  a  case  that  I  find  directly 
to  this  purpose,  which  goes  fuiiher  than  the 
ease  I  did  but  now  put,  aiMi  that  is,  26  Asstz.  PL 
15.  It  is  also  mentioned  ui  Slamf.  Phi.  Cor. 
105,  where  a  man  was  indicted  for  the  murder 
of  J.  8.  and  he  pleads  a  record  of  acouittal, 
irhere  he  was  inoieted  for  the  murder  of  J.  N. 
Biit  he  avers,  that  J.  S.  in  this  indictment,  is 
the  same  person  with  J.  N.  in  the  otlier  indict- 
ment ;  and  that  was  adjudged  a  good  plea,  and 
the  par^  was  acquitted,  though  the  averment 
there  seemed  to  be  a  contradiction  to  the  re- 
oord.  This  makes  it  clear,  that  if  an  averment 
may  consist  with  the  record,  the  law  will  allow 
it  In  More's  Rep.  883,  PI.  1112,  the  king 
against  Howard,  it  is  said,  that  if  an  act  of  par- 
liament be  certified  into  Chancery,  no  aver- 
ment lies  to  say  this  is  no  act  of  parfiament,  be- 
canse  the  Commons  did  not  assent  to  it ;  but  if 
il  appears  m  ibe  body  of  the  act,  that  the  Com- 
mons did  not  assent,  as  if  it  was  ordained  by 
the  Ung  and  Lords,  and  without  mentioning 
any  ament  of  the  Commons :  there  it  may  be 
averred  to  be  no  act ;  for  this  being  a  matter 
consistent  with  the  record,  is  avelrab^:  And  so 
il  18  agteed  id  93  H.  §,  Ibl.  18,  PilUnton's 
Ca«e, 


Now  Mr.  Attorney  hatf  his  election  hete  (at 
it  is  in  all  such  cases)  either  to  plead  nuH  tieL 
Record,  and  tfien  we  must  have  piodaoed  it ; 
and  if  we  had  ftiiled,  it  had  bean  against  ns,  as 
ta  the  whole  plea.  Or  if  he  wwld  not  deny  the 
record  (as  indeed  he  eooUl  not)  he  might  have 
taken  issue  upon  our  averment,  that  it  was  not 
for  one  and  the  same  offence ;  buthehasde* 
murred,  and  thereby  confessed  there  is  such  a 
record,  and  confessed  the  averment  to  be  true, 
that  he  was  impeached  for  the  same  crime,  and 
that  he  is  the  same  person.  And  now  it  is  plain 
to  ^our  lordship,  thatl  stated  the  question  right 
at  brst. 

My  lord,  I  shall  dte  you  one  precedent  out 
of  Kast.  Ent  fol.  384  and  385,  where  a  man 
was  indicted  and  aojuitted  before  certain  jus- 
tices, and  being  indicted  de  nemo 

X.  C.  J.    It  is  title  Gaol-delii^ery ,  is  it  not  ? 

Sir  F.  Win,  Yes,  my  lord,  it  is.  And  he 
plesds  that  he  was  indicted  '  coram  aliis  justi- 
*  ciariis,'  for  the  same  fdony,  and  upon  tliis 
plea  the  entry  is  made, '  Quia  testatum  est  hie 
'  in  cur.  in  praefhtos  justidarios,'  that  the  said 
party  was  acquitted  of  the  felony,  in  mannor 
and  form,  as  he  had  aQedgui  in  his  pica. 
Therefore  it  is  adjudged,  that  he  should  be  dis- 
charged, and  go  without  dehiy.  My  lord,  I  do 
not  altogether  rely  upon  this  pi*ecedent  for  Jaw  % 
but  I  find  it  in  that  book. 

Now,  my  lord,  I  shall  offer  some  reasons  in 
general.  First,  that  when  once  the  Commons 
m  parliament,  in  the  name  of  themselves,  and 
of  all  the  Commons  of  England,  have  lodged 
an  impeachment  against  any  man,  it  seems  to 
me  against  natural  justice,  that  Jevcr  any  com- 
moners should  aflcrwazds  come  to  try  or  judge 
that  man  for  that  fact.  I  speak  this,  because 
every  man  in  Engiand  that  is  a  commoner,  is^ 
party  to  the  accusation ;  and  so  we  have  plead- 
ed by  such  an  impeachment,  a  man  is  sulgected 
to  another  sort  of  trial:  Magna  Charta  says. 
That  every  man  shall  be  triea  by  his  peers,  or 
by  the  law  of  the  land.  And  by  the  law  of  tho 
hmd,  there  are  several  sorts  of  tiial,  some  by 
juries,  others  not  by  juries.  This  is  one  of 
those  sorts  where  the  trial  is  by  the  law 
of  the  land,  but  not  by  his  peers :  for  it 
would  be  hard  that  any 'man  ahould  come 
to  try  or  give  judgment  upon  a  person  who 
hatli  been  his  accuser  before;  and  in  effbqt 
hath  ah-eady  g^iren  his  judgment  that  he  \% 
guilty  by  the  accusation  of  him,  and  so  stands 
not  indiderent.  By  this  means  the  trial  by 
jury  is  gone ;  and  the  Lords,  who  are  the  peeis 
of  the  lealm,  are  judges  m  point  of  fact,  as  wdl 
as  law.  Here  is  an  enormous  offence,  against 
which  all  file  nation  cries,  fbr  so  the^  no  in  the 
impeachment  Then,  says  the  law,  it  is  not  fit 
that  you  should  try  him,  who  are  parties  ;  but 
the  Lords  are  the  proper  judges,  tpey  shall  try 
him  per  /ftfei,  and  the  commoners  may  como 
in  as  witnesses,  but  not  as  judges 

My  lord,  anothor  reason  is  this,  that  ^  ^ 
appeal  of  death,  or  any  other  apnea!  were  do- 
pending  befhie  the  statute  of  3  H.  T.  cap. ;(; 
the  king  could  not  proceed  upon  ao  \w6tSoie9X 
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lor  the  mue  fact ;  because  the  loogy  as  the 
coniitton  pareQt,  does  only  take  care  that  such 
ofl^WrQ  should  not  go  away  with  impuuity  ; 
bAt^ltoJ ')|)i*efLTehce*was  given  to  the  person 
inpf^'lf^icuRiflJ  coucerued,  and  tlie  king^s  in- 
dtctitienft  mort  ^W^r-till  the  year  and  day  were 
Oirt,  to  see  whether  they  w^ll  jiroceed  m  tfieir 
mats.  And  so  say^  niv  loi-d  cluef  justice  Hales, 
in  his  Pleas  of  the  CVown,  24,  4?,  45.    Then 

*  a  niinori  ad  majus/  docs  t!ic  law  so  rc^rd  the 
interest  of  4he  wife  or  the  heir,  &c.  m  their 
suit,  and  has  it  no  regard  to  the  suit  of  all  the 
Cottamons  of  England  f  For  nianifch-tly,  an 
impeachment  is  the  suit  of  the  people,  and  not 
ihe  Ving^H  suit. 

I^at  IS  the  2d  reason  ;  another  reason  I  shaD 
urge,  is  that  which  was  touched  by  Mr.  Wil- 
iiams.  $upjK>se  this  man  should  he  tried  here, 
uid  be  ac4)uitted  ;  is  it  to  be  presumeil  that  he 
can  plead  this  acquittal  in  bar  to  the  impeach- 
Ihent  before  the  Lords  ?  My  lord,  I  oeliere 
tliere  is  no  considering  man  in  England,  that 
has  regard  either  to  the  jurisdiction  of  parlia- 
ment, or  to  the  nature  of  the  suit,  will  affirm, 
that  it  would  be  a  good  nlea ;  and  that  he  could 
Iwr  the  great  Court  of  tne  kin^fdoni  from  pro- 
'ceeding  against  him,  by  saymg  he  was  ac- 
<|uitted  by  a  jury  in  Westminster-Hall,  after  the 
imit  was  first  well  commenced  in  that  Court. 

My  lord,  I  say,  with  reverence  to  the  Court, 
HiU  should  you  proceed  in  this  trial,  it  may  iail 
'out,  that  contrary  to  a  fundamental  rule  of  law, 
a  num  shall  be  twice  put  in  danger  of  his  life 
for  one  offence,  which  by  the  law  he  cannot 
be;  and  therefore  I  urge  that  as  a  reason, 
why  you  cannot  proceed  here  on  this  mdict- 
ment 

My  lordy  I  will  now  mention  two-  or  tbro^ 
precedents,  which  will  prove  that  this  im- 
peachment b  according  to  the  courRe  and  la^- 
oTpariiaroents,  though  it  may  seem  needless, 
after  the  king's  learned  counsel  have  agi^eed 
to  it. 

My  lord,  I  shall  first  mention  the  case  of 
Michael  de  la  PooIe,  Rot.  Par.  18  or  98  H.  6, 
n.  18.  He  was  a  veir  great  man,  and  came 
to  the  House  of  homs  voluntarily,  and  said, 
there  was  a  nunour  that  he  was  guilty  of  hor- 
phTe  things. 

L.  C.  X  Where  did  you  take  this  case,  out 
of  Cotton  ?  It  is  mentioned  there  ;  but  I  have 
meen  a  copy  of  the  roll. 

®r  Ft,  Winnington.  Yes,  my  lord :  there- 
upon the  Commons  pray  he  may  be  committed 
upon  his  own  confession  ;  and  that  the  thing 
betofi^  debated  in  the  House,  tlie  Lords  said, 
We  iDiow  not  what  was  meant  by  those  words, 

*  iiorrihie  tilings ;'  it  may  import  only  misde- 
meanors :  if  it  had  been  said  treason,  we  had 
known  how  to  have  proceeded  thereu  oon :  and 
thereupon  within  a  tew  days  after,  tne  Com  - 
tnons  came  and  accused  huu  of  treason.  And 
there  it  is  said,  that  the  course  of  parliament  is 
to  find  out  the  truth  by  circumstances,  and  such 
decrees  as  the  nature  of  the  thin^  Hill  bear, 
fad  they  are  not  confined  to  the  stnct  rules  of 
«therQouil8.    Iwi)luol  dteaDYmoreaotieDt 


StMiset',  though  there  are  many  to  be  found  of 
general  impeachments :  ibr  we  are  not  disput- 
ing what  is  the  right  and  course  of  impeach- 
ments, which  is  confessed,  upon  the  pleading  i 
but  we  have  had  several  cases  of  late  ;  the  euk 
of  Clarendon  was  impeached  generally,  and 
the  Commons  took  tiuie  to  bring  in  their  arti- 
cles ;  and. I  have  had  the  expenence  in  three 
or  four  parliaments,  wherem  we  have  beea 
pretty  well  busied  with  unpeachments,  though 
we  have  had  no  great  success  in  them,  t£at 
though  the  Commons  mav»  if  they  pleitfie,  cairy 
up  particular  aiticles  at  nnst ;  yet  the  law  and 
course  is,  for  the  Lords  to  receive  ihe  general 
impeachment,  and  the  Commons  say»  that  in 
due  time  they  will  bring  in  their  articles.  So 
it  was  done  in  the  case  of  the  five  popish  Lords  ^ 
some  t>ailicu1ar  member  was  appomted  to  go 
up,  aud  impeach  them  of  high  treason  in  ge- 
neral ;  and  m  that  case,  though  the  ^NU'liament 
wad  dissolved  before  any  articles  were  sent  up, 
yetat|erwacd§,  in  the  next  parliament,  the  aru- 
I'le^  upon  the  former  impeachments  were  aent 
up,  and  received,  and  my  lord  Stafford  since exe« 
cuted,  upon  lus  conviction  upon  that  impeach- 
ment :  yet  indictments  were  exhibited  against 
them,  before  ever  any  impeachment  was  sent 
up  by  the  Commons,  and  preparations  wero 
made'  for  their  trials\  But  from  tnat  dayto  this, 
there  liath  been  no  attempt  to  try  them  upon 
their  indictments,  though  there  have  been  se-' 
veral  intervals  of  paiTiament 

Our  case  is  stronger  than  that  of  the  Lords: 
for  in  thcLcase  at  the  bar,  the  first  suit  was  in 
the  House  of  Lords  by  the  Commons,  whilst 
in  the  other  case  Ihe  m^  was  the  suit  of  the 
|^nfir»  ^y  indictment ;  and  yet  by  a  subsequent 
impeachment  that  was  stopped,  and  the  Lordi 
continue  vet  prisoners  in  the  Tower.  Our 
time  hath  hfien  so  short,  that  we  could  not  see- 
the copies  of  orders,  which  we  might  other- 
wise have  made  use  of,  ibr  maintaining  thi» 
plea:  we  sent  to  the  House  of  Lords,  but  the 
oificers  were  out  of  town,  and  we  coidd  come 
at  the  sight  of  nothmg  there.  We  hare  been 
told  the  opinion  of  the  judges  was  ddirered 
at  council  concerning  these  very  Lords,  thai 
the  impeachments  bemg  lodged  m  partiament^ 
no  other  prosecution  could  be  against  them,  tiU 
the  prosecution  of  the  Commons  was  deter* 
mined.  So  far  the  Courts  below  have  always 
been  from  meddling  with  the^jorisdiction  of  par- 
liament, that  even  many  times  in  questioM 
upon  acts  of  parliament,  they  have  gone  up  to 
the  pariiaraent,  to  know  what  was  meant  by  it. 
And  I  remember  it  was  said  by  the  Court  m 
that  case  of  my  lord  of  Shaftesbury,  where  i| 
was  agreed  by  all,  that  the  commitment  waft 
too  general,  tor  it  was  only  for  a  contempt^ 
whereas  the  crime  ought  particulavly  to  vpfnx 
in  the  warrant;  that  it  being  in  a  case  of 
commitment  by  the  parliament  (at  least  wfaik 
that  parUamcnt  was  continuing)  they  oid^^  not 
to  meddle  with  it,  nor  could  they  enqum  iirto 
the  formality  of  the  warrant.  v^ 

My  lord,  I  must  motion  one  tiling  toncUntf 
tha  case  of  my  lord  Hoflia^  which  «a»  dm 
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bjr  ttr.  Williams,  and  I  have  but  a  word  to  add : 
it  is  in  the  Appendix  to  the  first  part  of  Rush- 
worth's  Coll.  and  alaain  Croke,  Car.  fol.  181. 
}t  was  there  pleaded  to  the  juiiiidiction  of  this 
^ourt,  that  it  was  a  matter  done  in  parlia- 
ment :  in  our  case  it  is  [>)eaded  that  an  im- 
peachment is  depending,  in  parliament  ;•  that 
was  but  a  prosecution  for  a  misdemeanor,  this 
ha  case  othi<^h-treason.  It  fell  out  m  that 
case,  the  Court  here  did  adjudge,  that  the  in- 
formation did  lie. ;  but  upoo  a  Writ  of  Error  it 
was  offieed  by  the  Lonis  nnanimously,  that 
the  judgement  was  erroneous,  and  that  toe  par- 
ties should  be  restored  to  all  which  they  had 
lost,  by  reason  of  it :  hot  if  this  man  should 
Ibse  his  life  by  your  judgment,  what  help 
would  there  be  upon  a  Wnt  of  Error  ?  The 
danger  of  snch  a  thinfir  requires  great  consi- 
deration ;  and  it  would  be  of  fatal  consequence, 
if  the  liords  should  hereaiW  a^udge  that  this 
Court  had  no  jurisdiction. 

As  for  Mr.  Attorney's  objection  to  day,  that 
we  have  not  set  forth  actually,  that  there  ivas 
any  impeachment ;  I  do  confess  I  was  a  little 
startled  at  it ;  for  the  words  of  the  plea  are. 
That  Edward  Fitzbarris,  by  the  knights,  citi- 
zens and  burgesses,  was  impeached ;  which 
impeachment  is  in  force.  I  no  not  know  how 
in  the  world  we  could  have  thought  of  more 
express  words,  than  to  say,  he  was  impeached ; 
^td  that  that  impeachment  is  in  full  loroe,  as 
appears  by  the  record. 

For  the  other  objection,  the  other  day  (for 
we  would  mention  all,  how  little  soeirer  -they 
deserre  an  answer^  that  the  king  may  chuse 
in  what  Court  he  wiO  sue  ;  it  is  agreed,  when 
it  is,  at  his  own  suit :  but  this  is  not  so,  but  at 
the  Commons  snit,  and  can  be  no  where  else 
prosecuted,  than  whoe  it  now  depends.  This 
IS  the  method  and  course  of  parliaments  we 
sky  ;  and  that  the  method  and  course  of  par- 
liaments is  the  law  of  the  land,  your  lor&hip 
will  take  notice  that  it  is  so. 

To  conclude,  as  this  plea  now  stands,  the 
demurrer  oonfessinff  the  matter  of  it,  it  cannot 
be  over-ruled,  without  deciding  whether  the 
Lords  can  proceed  upon  such  general  impeach- 
ments, and  whether  the  Commons  can  impeach 
in  snch  a  general  way.  We  submit  the  whole 
to  your  juq^ent :  it  is  a  case  deserves  great 
cbnsideration,  as  being  of  great  weight  and 
moment ;  aad  highly  concerns  the  jurisdiction 
of  the  Lords,  the  pnvOeges  of  the  Commons, 
and  the  ng)^  of  aU  the  people  of  England. 

Mr.  Waltop.  May  it  please  ^onr  lordship, 
there  are  in  this  plea  three  principal  parts  upon 
which  it  tarns,  which  are  expressly  alledged. 
Fhst,  that  Fitzbarris  before  the  indictment  was 
according  to  the  law  and  cnstom  of  pariia- 
ment  impeached  of  high-treason,  and  this  I 
(thmbly  concelye  is  oontessed  by  Mr.  Attorney 
upon  rae  demurrer.  The  second  thing  is,  that 
tois  impeachment,  be  it  as  it  wiB,  general  or 
ptrdcaiari  does  remain  In  ftdl  force  and  virtue. 
This  isplaLaly  alledged  and  demurred  to,  and  so 
cmifessed  by  Mr.  AttoiHey ;  for  all  tidngs  well 
aSedgpid  and  ploaded}  are  wufcwicdtyttiede* 


mmrer.  Tlie  Aird  great  point  and  Ungt  upoi 
which  it  turns,  is  tbL,  that  the  lugli  treason, 
roeotioned  in  the  indictment,  hod  the  high 
treason  for  which  he  was  impeadied  hi^e 
House  of  Lords,  is  one  and  the  same  tKaaon. 
This  we  have  nlaioly  averred,  and  this  Mr. 
Attorney  hath  ukewise  by  his  demmrer  plainly 
confessed,  as  we  hnmUy  conceive. 

For  the  two  former  points  there  is  no  diffi- 
culty in  tiiem,  and  therefore  I  sludl  pass  them 
over.  It  is  the  third  matter  which  I  take  lobe 
the  only  point  m  the  case ;  aoad  tf  we  Imve 
well  aveircd  it,  and  can  by  law  be  let  into  sock 
an  averment ;  then  I  hope  your  hirdship  and 
this  Comt  will  not  prelmd  to  go  on  in  this 
case.  The^  object,  and  say,  because  he  is  im- 
peached of  high-treason  generally,  witboot 
naminff  an  v  particuhur  trsason,  that  cannot  ba 
averred  to  be  the  same,  and  a  demurrer  does 
never  confess  the  troth  of  diat  which  by  law 
cannot  be  said  ;  but  tf  it  may  be  saki,  and  b 
said  plamly,  then  the  demurrer  confeues  it. 

My  lord,  I  humbly  conoeive  this  matter  is 
well  averrable,  and  we  have  tiken  a  good  aver- 
ment.   Igrant  that  a  repugnant  and  an  impos- 
sible averment  cannot  be  taken,  as  to  aver  a 
horse  to  be  a  sheen,  which  is  apparently  repug' 
nant  and  impossible ;  and  in  that  case  a  donur- 
rer  can  never  co&fess  the  truth  of  Uiat  which 
appears  impossiUe  to  be^  true.     Bnt,  my  k)nlj 
ii  there  be  no  impossibility,  nor  repugnaiicV, 
nor  contradiction  in  the  averment  between  me 
matters  that  are  averred  to  be  the  same,  as  there 
is  not  between  that  which  is  hot  generally  ex- 
pressed, and  that  which  is  more  especially  al- 
ledged ;  where  all  may  .well  stand  together,  and 
the  one  includes  thB  otner  and  needs  only  SDme 
farther  explanation ;  it  is  not  only  allowable  to 
aver  it,  but  most  proper,  and  in  snch  case  duly 
necessary.  For,  *  quod  constat  dare  non  debet 
verifican,'  in  this  case  it  is  not  necessary  that  it 
should  appear  to  the  court  upon  Ibe  viewof  the 
indictment  and  impeachment,  that  the  matter 
contained  in  both,  is  the  same  ;  but  it  is  suffi* 
cient,  that  it  be  proveable  upon  an  issue  to  be 
taken.    And  so  much  is  admitted  by  the  iui^pte 
in  Sparry*s  case  Co.  5  Rep-  51.    That  ir  there 
be  convenient  certainty  which  may  be  put  in 
issue,  it  is  sufficient,  and.  consequently*  not  ne^ 
cessary  to  appear  at  the  first,  bnt  upon  the  frent 
of  the  issue  af^rwards  to  be  tried.    And  if  they 
intend  it.  otherwise,   I  confess  I  understana 
them  not    It  is  true,  it  must  i^pear  to  the 
court,  either  at  the  first,  opening,  or  upon  sii 
issue  subsequent  to  be  found.    And,  my  k»itl,  if 
this  matter  may  appear  at  first  or  at  last,  and 
the  thing  is  possible  to  be  proved,  then  we  ar^ 
weD  enough.    In  Corbet  and  Barneys  case,  in 
the  first  Croke,  foL  620,  a  batteiy  supposed  to 
be  in  London,  and  a  battery  supposed  to  be  in 
Herefordshire,  were  averred  to  pe  one  and  th6 
same  battery,  whicif  naturally  is  impossible  \ 
yet  being  transitory,  and  therefore  supposable 
to  be  done  in  any  county,  such  an  averment  i^ 
aAowaUe,  though  it  seemed  contradictor^,  and 
could  not  appear  to  the  court  by  comparuig  tb^ 
several  decMratioinr  to  be  any  Vay  tfae~naie« 
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Ai4te«beingademtuTer  ibr  that  cause  in 
tbfltoi^  tbe  tratii  of  the  averment  was  ruled 
toteiwe«wd  by  the  demurrer,  and*  so  here 

itha  demufver,  the  truth  of  the  saggestion, 
t  the  treason  iathe  impeachment,  and  the 
trwsooin  the  indictmeut,  is  one  and  the  same, 
is  confessed. 

By  takmg  this  averment,  we  oiftr  them  here 
a  fkir  issue,  an  issue  of  fact  triaUis  by  a  jury, 
wheremthe  attorney-general  might  have  joined 
whb  us,  if  he  bad  pleased  ;  but  refusing  that, 
and  having  depiurred,  and  thereby  confessed 
what  we  hare  aDedged,  it  must  be  takeii  to  be 
troe,  as  if  ll»aod  by  a  jury.    And,   my.  lord, 
tbit  this  matter  is  properly  averrable  and  tria- 
Ilk,  I  think  it  is  plain ;  it  behig  a  question  of 
ftct,  which  is  urdperly  triable  by  the  country: 
And  if  they  had  taJceo'issue  upon  that,  we  might 
havepme  toajnry,  where  the  matter  would 
have  been  easily  proved.    For  upon  evidence 
girea,  ^ jury  m^t  faiify  take  into  conside- 
ration the  readfaig  of  this  very  numerical  libel 
set  forth  in  the  indictment,  and  the  particular 
snd  special  debale  of  the  House  of  Commons 
tbereapon.    And  that  Jljpon  those  veir  debates 
the  House  voted  that  Fitzharris  shouid  be  im- 
peached for  matters  contained  in  that  libel. 
And  that  u|Mm  those  Totes  the  impeachment 
was  carried  up  to  the  Lords.    This  is  evidence 
sufficient,  that  the  House  of  Commons  did  in- 
tead  to  accuae  him  of  the  same  treason  con- 
tstned  in  the  indictment ;    which  proves  the 
isue,  that  is,  that  the  treason  contamed  in  the 
impeachmeat,  is  the  same  with  that  contained 
in  the  uidictinent.    Neither  is  this  to  put  the 
intuition  of  the  mind,  or  secret  thoughts  of 
tfie   heart   in   issue,    which   is   against   the 
rules  of    law:     but   to   put   tfaem   into   a 
way  of  proof,  which  well   stands  with  the 
nilcs  of  law,    which  upon  the   general,  or 
other  collateral  issue,  may  well  be  enquired 
of  by  the  jury.    As  in  an  action, '  ^ uare  canem, 
*  merdaoem  defend^is  scioiter  retmuit.'    Here 
'  scienter'  is  not  directly  issuable,  but  it  is  prov- 
a^e,  and  must  be  proved  upon  the  general  issue. 
So  in  the  present  case,  the  intehtion  of  the 
Commons  upon  the  issue  offered  by  us;  and 
refused  by  me  attorney- general,  nugfat,  and 
ought,  and  would  have  been  proved ;  and  with- 
out doidit,  found  by  the  jury.    Ndther  is  this 
general  impeachment  such  a  national  thing  as 
the  other  side  would  pretend ;  but  it  is  as  if 
they  should  say,  we  do  charge  him  to  have 
committed  certam  crimes  that  are  treason.  Now 
whether  the  crimes  they  say  he  had  committed, 
and  ^r  which  they  imneached  him,  are  the 
same  with  those  for  whicn  he  is  indicted,  is  a 
good  and  proper  issue.    And  if  it  appears  to 
the  court  to  be  the  same,  you  will  certamly 
yourselves  teke  off  your  hands  from  those  pro* 
ceedioga.    This  is  all  I  shall  say  as  to  the  aver- 
DMint    And  if  we  can  well  get  over  that,  I  take 
it,  all  the  rest  is  well  enough. 

But  again,  they  say,  the  Impeachment  is  too 
geheral,  and  no  man  shall  be  put  to  answer  to 
inch  a  general  accu^on. 
And  I  say  so  too,  neither  shall  Fitzharris  be 
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put  to  answer  to  it  wMioat  apecial  articles ;  yet 
he  cannot  quash  the  impeachment  for  this 
cause,  as  he  might  tfie  mdictment;  which 
shews  the  difference  betwixt  an  impeachment 
and  an  indictment,  which  always  contains  the 
special  matter,  and  without  which  it  miffht  be 
quashed  and  made  no  record.  But  here  5y  the 
law  of  parliament  soch  eeneral  impewchments 
vte  hera  good  ;  and  articles  are  usually  brought 
in  afterwards,  and  after  those  additional  artided 
which  cannot  be  in  the  course  mid  way  of 
indictment ;  and  therefore  we  must  take  the 
impeachment 'as  we  And  it ;  and  since  it  stands 
against  us  as  a  record,  though  it  is  genera),  we 
may,  and  must  plead  it  in  the  same  generality  $ 
having  no  way  to  make  it  on  record,  as  we  have 
in  case  of  sucti  a  jg;eneral  indictment. 

So  then  this  bemg  an  impeachment  accord- 
ing to  the  course  of  parliament ;  it  is  well  lodged 
in  the  House  of  Lotds,  where  it  only  ought  to 
be  tried,  and  we  must  plead  it  as  we  may,  and 
as  we  find  the  case  to  be.  And  bavin?  averred 
the  crimes  to  be  the  same,  we  have  £)newhat 
we.oould,  and  therefore  enough. 

And  that  a  geiieral  Impeacnment  without  ar* 
tides  is  a  bar  to  ais^  indictment  for  the  same 
matter,  wbs  resofvei  by  all  the  judges,  as  I  am 
informed,  in  the  case  of  the  Ix>rds  in  the 
Tower,  •  who  were  (^indicted  fSr  treason, 
either  in  the  King's  bencKor  before  commission- 
era  of  Oyer  and  Ternodxiar*  And  afterwards 
(5  Dec.  1678,)  generally  iriij^eached  before  the 
Lords  in  parliament;  and  no^itides  exhibited 
till  3  April  1679.  And  yet  in  the  mean  time  it 
was  resolved  at  the  Council  Table  by  aOthe 
Judges  there  attending,  that  after  the  general 
imp^cbment  before  artides,  they  could  not  be 
proceeded  against  upon  ftioee  indictments^ 
though  the  pariiament  wherein  they  vrere  im- 
peached was  dissolved. 

And  that  was  a  stronger  case  than  this  of 
Fit^arris :  foic  there  the  inferior  court  was  first 
possessed  of  the  cause,  and  yet  the  pfeneral  im- 

Eiacfament  closed  up  the  hands  of  the  court, 
utin  this  case,  the  superior  court,  thc^iariia- 
ment,  was  fii*st  possest  of  the  cause,  which 
cannot  be  taken  out  of  their  hands  by  ihe  in- 
ferior court. 

There  is  a  fietrther  difference  betwixt  an  im* 
peaichment  in  parliament,  and  an  indictment ; 
that  in  an  indictment  which  is  always  as  par- 
ticular as  artides  upon  an  impeachment,  you 
cannot  plead  auter  foitz  arraigned  ;  but  yoq 
must  plead  auter  foitz  convict  or  acquit,  as  ap- 
pears m  sir  William  Wishipde^case,  Chron.  U 
105.  But  in  an  impeachmerit  in  parlianientp 
the  other  side  will  acknowledge,  that  ailer 
tides  exhibited,  there  can  be  no  pi 
upon  an  indictment  for  the  same  offen< 
though  the  defendant  in  the  impeachment  be 
neither  convict,  nor  acquit.  Otherwise  you 
may  brmg  back  all  the  'lords  in  the  Tower  to 
the  Kinfi^^  Bench  to  be  tried,  which  Mr.  Attor- 
ney win  not,  I  suppose,  attempt. 

And  it  is  observanle  in  i\te  case  of  sir  William 

'"»••'  "^  »'     I  ■     ■III 

*  See  Toi.  r,  p.  1318»  of  Has  CoDedion; 
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Wishipoie,  That  to  avoid  tbe  doubt  that  the 
party  there  shoidd  not  be  questioned,  both  upoD 
the  Uorouer^s  luquest,  and  the  indictmeDt  of 
murder  ;  it  was  ruled  by  the  courts  that  the 
Urst  should  be  quashed  as  iusufficient :  So  care- 
ful were  the  judges  to  avoid  the  double  vexa- 
tion, in  a  case  compared  with  this,  of  no  great 
import. 

i  shall  say  no  more  to  the  case,  but  only  ob- 
nerve  how  scrupulous  the  jud^res  have  been  to 
•touch  upon  a  case,  where  they  had  the  least 
suspicion  of  jealousy  that  the  pai'liament  had, 
ur  pretended  to  have  ajurisdiction,  or  were  pos- 
jsessed  of  the  cause.  1  am  sure  I  could  never 
get  auy  thing  by  any  labours  of  mine  in  those 
cases.  But  u[M>n  all  such  motions  they  were 
so  aware  of  what  might  be  the  consequence, 
that  they  would  always  worship  afar  oif,  and 
would  never  come  near  the  mount,  they  would 
ever  retire  when  they  came  but  near  the  brink 
bfthisgulph. 

Now,  my  lord,  if  you  retain  this  cause,  in 
tfODsequence  you  chai^  yourselves  with  the 
blood  6f  this  man ;  wherem,  if  you  proceed 
regularly,  and  iooording  to 'the  law  all  is  well. 
But  however,  by  overruling  his  plea>  you  take 
upon  you  his  blood  one  way  or  otner ;  through 
whi6h  yon  must  wade  to  come  at  the  cause. 
And  whetto*  it  be  advisable  to  come  at  it  upon 
these  terms,  rieare  it  to  your  lordship's  wisdom 
'to  consider. 

Mr.  PQlltrftn,  'lAy  lord,  I  shaD  not  make 
an^  long  arguuiclM,  there  hath  been  k6  much 
told  before  mc.  But  I  would  fain  come  to  the 
question  if  I  could  ;  for  I  must  confess,  after 
all,  I  cannot  see  what  the  other  side  make  the 
question.  Mr.  Attorney  wa«  pleased  to  say, 
Ttiat  both  for  the  matter  and  form,  he  objected 
against  our  plea.  But  if  for  the  matter  it  be 
admitted  to  me,  that  an  impeachment  in  par- 
liament for  the  same  matter  will  out  tl^is  court 
of  jurisdiction ;  1  will  say  nothing  at  all  of 
it,  for  1  auprehend  that  is  not  then  in  question. 

L.  C  J.  No,  not  at  all. 

Mr.  PoiUxfen,  Tlien  the  matter  seems  to  be 
agreed,  and  only  the  manner  and  form  of  a 
plea  arcf  now  in  question.  And  for  the  manner, 
they  except  to  ifin  these  partic  idars.  First,  they 
0ay,  it  is  not  ailcdged  that  there  is  any  im)>cach- 
ment  upon  record  ;  now  I  confess,  form  is  a 
Bubtil  matter  in  itself,  and  it  is  easy  for  any  man 
that  reads  other  men's  words  and  vtTilings,  if  he 
will,  to  make  what  construetion  he  i^ill  of  thein, 
even  Nolumus  to  be  Volumus  ;  but  I  know  the 
frourt  will  not  do  so.  But  for  an  answer  to  the 
objection',  I  think ,  it  is  as  strongly  and  closely 
penned  as  I  can  tell  how  to  pen  any  thing,  he 
was  impeached, '  Clus  q uideki  Impotitio,  6cc.' 
\Vhat  can  that  *  qua  qiiidem*  signify,  but  the 
impeachment  that  was  just  mentioned  before  ? 
TJut  what  they  mean  by  this,  to  say,  this  is  not 
the  same  impeachment,  when  the  words  are 
positive  that  it  is  the  same,  I  must  confess  I 
Cannot  fathom. 

Mv  lord,  there  was  another  thing  spoken  the 
histday,  buttfaev  have  not  mentioned  it  now  : 
if  there  be  any  ihing  stii'red  in  it,  I  hope  your 
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lordship  will  be  pleased  to  hear  ns  before  you 
give  your  judgment  in  it.  That  it  was  not  said 
to  be  tubpedesi^UU ;  but  I  know  they  will  not 
insist  upon  it,  therefore  1  say  nothing  to 
that. 

But  the  great  question  now  is,  whether  or  do 
this  be  not  too  general,  the  alledging  that  he  was 
impeached  in  parliament,  and  not  saying  how 
or  for  what  crime  ;  though  there  be  an  aver- 
ment afWwards,  that  'it  is  for  the  said  crnne  ? 
Whether  this  be  not  so  general,  as  that  there- 
fore this  plea  should  be  naught  ? 

First,  For  this  of  the  averment,  I  take  it  nitfa 
submission,  let  the  crimes  be  never  so  parti- 
cularly specified  in  the  record  that  is  pleaded, 
and  in  that  upon  which  the  party  is  bronght 
in  judicature,  yet  always  there  must  be  an 
averment ;  and  that  averment  is  so  much  tbe 
substantial  part  of  the  plea,  that  kt  the  matter 
never  so  much  appear  to  be'the  same  without  an 
averment,  it  would  be  naught ;  and  it  must 
come  to  be  tried  ptr  paUy  whether  the  offence 
be  the  same  or  not :  For  if  a  man  plead  one 
indictment  for  the  murder  of  J.  S.  to  another 
indictment  for  the  ipurder  of  J.  S.  though  they 
bear  the  same  name,  he  must  aver  they  are  one 
and  the  same  person.  For  else  non  conttot  to 
the  court ;  but  there  may  be  twv  J.  S's.  There- 
fore  all  averments  are  sfSl  the  substance  of  the 
plea,  to  briisg  the  identity  of  the  matter  into 
judgment,  and  are  to  be  tned  by  the  country  ; 
So  uien  the  objection  to  the  generality  is  not  afi 
objection  to  the  substance,  Eut  rather  an  ob}ei> 
tion  to  the  form  on  their  side  ;  becfiuse  the  sub- 
stance is  alledged  in  the  plea,  that  it  is  for  thft 
same  treason :  Which  substance,  if  Mr.  At* 
tomey  had  thought  not  fit  to  have  demurred  to. 
but  taken  issue  on,  must  have  been  tried 
per  pmit. 

Having  thus  spoken  to  tbe  averment,  my 
lord,  let  me  speak  to  the  general  allegation  that 
he  was  impeached  for  tr^on,  and  not  sayii% 
particulariy  what  the  fact  was. 

My  lord,  if  they  admit  the  law,  that  an  im- 
peachment in  parliament  does  suspend  or  taki 
gLway  the  jurisdiction  of  this  court,  then  they 
have  admitted  great  part  of  the  fiict,  and  thea 
the  matter  in  question  will  be,  what  impeach- 
ment in  parliament  it  is  that  will  take  away  the 
jurisdiction  of  the  court,  and  there  can  be  but 
two  sorts ;  the  one  at  large,  whm  tbe  whole 
ofience  is  specified  ;  the  other  not  at  lar;^,  but 
only  in  general  words.  The  knights,  citizeDi» 
dliff  burgesses  in  parliament  assembled,  in  tbe 
name  of  themselves,  and  of  all  the  Conunoos  of 
England,  do  impeach  such  an  one  of  high- 
treason.  Itow,  my  lord,  if  so  be  such  im- 
peachment in  parliament  be  a  good  impeach* 
ment,  then  have  we,  I  think,  the  most  plain 
case  pleaded  that  can  be,  as  plain  as  the  fact 
that  this  is  an  impeachment  in  pariiamenl; 
and  then  this  court  is  outed  of  Its  juHhSC' 
tion. 

They  that  hafe  gone  before,  have  raid, 
which  1  must  pray  your  lordship  to  remembtf , 
that  the  court  and  we  are  to  take  notice  of  tlie 
proceedings  in  other  courts,  as  other  courts  vq 
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bound  to  take  notice  of  the  proceeding  of  tbis ; 
then  I  wooki  suppoee  in  otner  familiar  cases, 
there  is  geuend^  (as  it  is  true  in  ^any's  case) 
the  writ  or  declaration,  which  does  in  all  civil 
causes  set  forth  the  particularity  of  the  tbingin 
tiuestion,  yet  in  some  cases  we  are  sure  it  (foes 
not  do  so ;  but  the  course  and  practice  of 
some  courts  admit  general  proceedings*  Now 
whei'ever  that  is  so,  the  party  cannot  mend 
himadf  by  making  their  course  otherwise  than 
it  is :  For  he  must  not  say  it  is  more  particillar 
than  the  oourse  of  the  court  does  make  it 
Therefore  he  hath  no  other  way  by  the  law  to 
bring  his  matter  on,  and  help  himself,  butl^ 
an  averment  that  it  is  the  same.  I  will  sup- 
pose a  case  of  such  a  nature  as  this ;  a  man 
brings  an  account  in  London  upon  *  Concessit 
aolvere,'  and  he  does  not  particularize  in  the 
court  any  thing  what  or  how  bis  debt  did  arise; 
but  afVer  he  bnngs  another  account  or  delivery, 
a  special  declaration  in  an  account  of  debt : 
shall  not  I,  because  the  first  declaration  is  in 
general  words,  aver  that  this  is  the  same  mat- 
ter that  he  sued  for  by  the  *  Concessit  solvere,' 
which  he  now  sues  for  in  this  particular  decla- 
ration :  Or,  Suppose  a  man  in  this  court  does 
bring  an  account  for  divers  wares  and  mer- 
chandizes sold,  and  does  not  express  any  par- 
ticulars, but  that  he  was  indebted,  in  general 
words,  for  wares  sold ;  and  afterwards  becomes 
and  brings  another  account,  and  says,  it  is  for 
such  and  such  wares ;  so  much  for  doth,  so  much 
for  wine,  See.  though  his  first  declaration  be 
in  general,  not  expressing  what  the  wares  were, 
and  the  last  is  particular ;  shall  not  I  come  and 
pfead  in  abatement  to  the  second  declaration, 
that  the  first  and  second  were  for  one  and  the 
same  thing  ?  Suppose  again  an  indictment  of 
bairetry  be  found  against  a  man,  which  is  an 
oflf^Dce  that  is  only  general,  and  hath  no  par- 
^bulars  alledged  in  me  indictment ;  should  not 
a  man  that  is  the  second  time  inchcted,  come 
and  say,  this  is  one  and  the  same  ?  My  lord^ 
under  iavour,  in  all  these  and  such  like  cases, 
the  law  must  be  governed  by  its  own  proceed- 
ings, and  take  notice  of  the  nature  of  the  things 
depending  before  the  court.  And  if  so  be,  upon 
eonaideration  of  the  nature  of  the  thing,  there 
is  as  much  of  certainty  set  forth  as  the  casewill 
admit,  and  is  possible  to  be  had,  we  must  permit  ^ 
the  party  to  plead  as  he  can,  and  help  himself 
by  me  averment. 

Then,  my  lord,  the  question  is,  whether  an 
impeachment  generally  in  nariiament,  without 
partSculariy  setting  fortii  for  what,  be  a  good 
impeachment  tbereor  no  f  If  they  say  it  is  not, 
theo  the  bottom  of  the  plea  is  nadght,  and  all 
is  quite  gone ;  but  if  they  say  it  is,  then  I  have 
pleuled  my  matter  as  it  is.  For  I  cannot  say, 
niatthat  is  particular,  or  make  that  particubr 
that  is  not ;  and  I  have  done  all  that  is  possible 
for  me  to  do  in  my  case.  1  have  pleaded  what 
h  in  Uie  record ;  and  as  it  is  in  the  record, 
from  which  my  plea  must  not  vary,  and  I  have 
averred  it  is  tor  the  same  matter,  and  you  have 
eonftssed  it  by  the  demurrer. 

Bfykxcd,  I  would  not  intan^^  ^  qnestioii ; 


but  I  must  confess,  I  cannot  see  how  th^'  can 
extricate  themselves  out  of  this  dilemna,  if  they 
do  admit  a  general  impeachment  is  a  good  im- 
peachment. Then  thars  are  fresh  instances  of 
this  considerable  in  the  case,  aa  that  which  bath 
been  particularized  ofthelwds  in theTowvr,  an4 
of  the  opinion  in  February  of  the  judges  in  thslr 
case.  fx)r  in  the  b^g;innmg  of  I>Bcember  werd 
those  lords  indicted ;  and  afier  on  the  5th  of 
Dec.  the  House  of  Commons  taking  itjato  tbeir 
consideration,  that  there  was  a  coounission 
going  out  for  an  bij^-steward,  with  an  intent 
tcbirngthem  to  trial  before  the  peers;  they 

•  purposely  to  have  the  carriage  and  prosecution 
of  this  g^reat  and  horrid  treason,  and  take  pfi'  tbe 
prosecution  upod  the  hMfictment,  do  Impeach 
the  same  lotus,  and  there  the  impeachment  is 
just  the  same  as  this  in  our  plea  of  high-trea- 
son; but  not  of  any  particular  fact,  adding, 
only  of  other  crimes  and  misdemeanors,  which 
is  as  general  as  can  be.  Now,  my  lord,  the 
judges  did  take  so  much  notice  of  it,  diat 
though  the  parliament  was  dissolved  before  the 
particular  articles  were  carried  up  to  set  forth 
the  particular  ofifence ;  yet  in  February  follow- 
ing (some  of  the  jud^  are  here,  and  they  uill 
rectify  me,  if  1  be  mistaken)  their  opinions  be- 
ing asked  about  it  at  the  council-board,  upon 
the  petition  of  the  Lords,  to  be  either  bailed  or 
triea  ;  they  were  of  opinion,  that  this  impeach  • 
ment,  though  thus  genei-al,  was  so  depending 
in  parliament,  that  they  could  not  be  trud.  no 
that  I  think  the  proceedings  in  parliament  are 
of  that  nature,  that  if  vou  will  meddle  with* 
what  they  do,  you  vrili  take  notice  of  then: 
method  of  proceedings,  as  you  do  of  other 
courts. 

Whv  then,  my  lord,  if  this  be  so,  how  is  It 
possible  for  us  to  do  better  ?  We  have  pleaded 
as  our  fact  is  an  impeachment  of  high  treasoni 
what  would  they  have  us  to  do,  or  wherein  m 
our  fault  ?  What  would  they  have  had  us  said^ 
We  were  impeached  of  any  high^treason,  sa 
and  so  particiuarizing,  how  can  that  be  f  Thera 
is  no  such  thing.    TWn  they  would  have  said^ 

*  Nul.  Tiel.  llecord  ;^  and  we  must  hava  been 
condemned  for  failing  m  our  record :  Then  m» 
deed  we  had  been  where  they  would  have  had 
us.  But  having  done  accoramg  to  our  foct.  If 
that  fact  be  such  as  in  law  will  out  this  court  tf 
juris4|ction,  I  see  not  how  it  Is  possible  w^ 
shotdd  pl«ul  otherwise,  or  what  answer  they 
will  give  to  it. 

My  lord,  I  will  meddfe  asUttfe  as  I  can  viith 
what  hath  been  said,  they  have  raentionad  that 
it  is  a  case  of  an  high  nature,  and  this  im- 
peachment ui  pariiament  they  will  look  upon  it 
as  the  suit  of  all  the  people  of  England;  why 
then,  my  lord,  this  must  needs  be  agreed  io 
me,  if  this  impeachment  in  parliament  be  in  tha 
nature  of  an  appeal,  surely  an  appeal  does  sus* 
pendthe  proceedmgs  upon  an  indictment  fbr 
that  fiM^t :  Which  b  the  case  expressly  in  my 
lord  Dyer,  fol.  390.  Stanley  was  indicted  of 
murder,  and  convicted ;  afier  he  was  convicted, 
and  before  any  judgment,  the  wife  of  the  party 
murdered  brought  her  appeal :  then  «»am«  they 
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and  moved  for  judgment :  No,  said  the  court, 
hete  19  an  appeal  brongfat,  and  they  ooold  not 
£0  to  judgment  till  that  appeal  was  determined. 
§0  the  Btat.  of  3  Hen.  7,  cap.  1.  and  Vanx's 
€a»e,  4  lieport,  M,  39.  An  appeal  of  murder 
the  party  conii(!ted  before  judflnnentf  the  peti- 
tioner in  the  appeal  did  die.  Then  an  indict- 
ment brought,  and  this  oonviction  pleaded  in 
bar  of  that  indictment,  and  adjudged  to  be  a 

§^)od  plea ;  but  then  there  was  a  lamt  found  in 
le  appeal,  upon  which  the  couTictbn  on  the 
appeal  was  void  in  law,  and  they  went  on  upon 
the  in'iictraent.  This  is  to  shew,  that  if  this  be 
4>f  the  nature  of  an  appeal,  then  ought  this  suit 
first  to  hare  it's  coni'se  and  determination, 
befora  your  lordship  proceed  on  tliis  indict- 
tnent. 

But,  my  lord,  whether  it  be  of  this  nature 
or  no,  is  a  matter  we  know  were  under  great 
controrersy ;  and  whether  your  lordship  will 
interpose  in  that  great  iraestion,  or  whetner  it 
comes  in  j  idgment  under  ibis  ^estion,  you 
will  do  wA\  to  consider :  For  it  is  a  matter  of 
parliament,  and  determinable  among  them- 
srires,  not  in  the  courts  below,  nor  hare  ever 
inferior  courts  taken  upon  them  to  meddle  with 
the  actions  of  the  superior  courts,  but  leave 
them  to  proceerl  according  to  their  laws :  And 
if  that  be  dpne  in  any  case,  there  v^  be  as 
jnuch  regard  had  in  this  great  cause  to  the 
court  of  iNirJiament  as  in  otl^. 

Besides  the  authorities  cited  out  by  lord 
Coke  and  others,  1  would  cite  one  more,  and 
that  is  Cotton's  Records,  5  H.  4,  fol.  436,  the 
«arl  tf  Northuml>erland's  Case.  He  comes 
and  confesses  himself  to  be  ffuilty  of  an  offence 
against  his  all<^g;iance,  the  King  delivered  his 
petition  to  the  justices,  and  would  have  them 
to  consider  of  it ;  no,  said  the  parliament,  it  is 
matter  of  parltaiuent,  and  the  judees  have  no- 
thing to  do  with  it :  the  Lords  xaSie  a  protes- 
tation to  this  purpose,  and  then  they  went  on 
themseU-es,  and  adjudged  it.  to  be  no  treason. 
There  is  only  that  one  record  more  which  has 
bten  often  cited,  and  that  is.  Rot.  Pariiamenti, 
11  R.  2,  jmrs  1,  n.  6,  in  this  parliament  the 
Lords  spiritual  and  temporal  claimed  the  same 
privilege.  My  lord,  I  only  oflRer  these  ^ings, 
with  what  my  lord  Coke  says  hath  been  for- 
.merly  thought  prudence  in  tne  judges  to  do. — 
8o  that  I  hope,  tliat  if  the  matter  be  good,  die 
form  is  as  good  as  the  matter  can  be  put  into, 
and  therefore  we  hope  you  will  allow  us  tfie 
benefit  of  it. 

Aliorn^  GeneraL  May  it  pleeae  your  lord- 
ship, I  am  of  counsel  in  this  case  for  the  king, 
and  notwithstanding  what  bath  been  tiaid,  I 
take  it,  with  submisskmy  that  this  plea  ii  a 
naugldy  plea,  as  a  plea  to  yonr  jurisdiction, 
ftnd  there  is  no  matter  disclosed  therein  that 
we  can  take  a  good  issue  upon. 

The  great  substance  of^the  aignmenta  of 
^lese  gentlemen  assigned  of  counsel  for  the 
prisoner,  id  against  the  prisoner.  For  the  gr^t 
matter  of  their  arguments  was,  lest  this  gen- 
tleman should  escape  (which  aiigumeBts  in 


scyeralinrtMieeathqrhavemedtiiiupyitfas 
plea)  but  the  prisoner  pleads  tfaiaplea to  dw 
purpose  Aat  be  might  escaiie.  Therefore  if 
these  gcnttBancn  had  taken  matnictions  frwn 
him,  wimfy  they  wonkl  have  used  aigumenta 
to  Ae  same  purpoae  thsit  he  might  escape. 

My  lord,  they  object  we  have  admkted  hero 
that  there  is  an  impeachment  depending,  that 
we  have  admittei  it  is  for  the  same  matter,  and 
that  we  have  admitted  the  pariiament  to  be  m 
being;  but  no  fact  is  admitted  that  is  not  wdl 
pleaded.  Indeed  if  that  be  admitted  that  the 
parliament  is  still  in  bemg,  then  it  goes  rerv 
nard  with  us ;  and  if  not  so  admitted,  the  whole 
force  of  Mr.  Williams's  argument  falhi  to  the 
ground.  But  I  say,  my  loid,  with  submission, 
to  this  matter,  that  the  beginning,  continuance, 
prorogation,  adjoummenta,  and  di»okitioii 
pf  pariiaments,  are  of  public  cognizanee,  and 
the  court  ex  officio  will  take  notice  of  them,  so 
that  they  need  not  be  averred.  And  so  is  the 
41  of  the  queen,  the  bishop  of  Norwich's  Case. 
A  private  act  of  parliament  waa  pleaded,  and 
the  day  of  the  parliament  miataken;  tfaorewaa 
a  general  demurrer,  and  it  was  reaolvadthat  it 
was  naufi:ht,  and  judgment  given  against  the 
bishop,  uiough  no  exception  waa  taken  10  par- 
ticular, because  the  days  of  the  beginning  and 
ending  of  pariiaments  are  of  public  notice ;  and 
the  judges  take  notice,  when  a  pariiament  ia  in 
bdng,  and  when  not.  That  is  a  sufficient  an* 
swer  to  that  matter. 

Then  for  those  many  cautions  that  have  been 
given  you,  what  a  dimcult  thin^  it  is  for  two 
jurisdictions  to  interiere,  Mr.  Fit2barris  is  much 
concerned  in  that  matter,  who  hath  tbifeited 
his  life  to  the  law  as  a  most  notorious  offender 
that  certainly  deserves  nothing  bnt  pomsh- 
ment ;  yet  he  wouM  fain  live  a  little  longer, 
and  is  much  concerned  that  the  judicature  of 


parliament  should  be  presented.  If  it  he  net 
law,  he  shall  not  be  oppressed  in  it ;  bat  if  R 
be  law,  jSoX  Justiiia.  Certainly  no  ooBuden- 
tion  whatsoever  ought  to  put  courts  of  justice 
out  of  their  steady  course ;  but  they  ought  to 
proceed  according  to  the  laws  of  the  land. 

My  k>rd,  I  observe  it  is  an  unusual  ^lea, 
and  perhaps  they  had  some  reason  to  put  it  so. 
It  concludes,  '  si  curia  procedere  vuh,'  I  won- 
der they  did  not  put  in  uut  dehcat^  that  is  the 
usual  form  of  such  pleas ;  for  you  have  no  will 
but  the  law,  and  if  you  cannot  jg;ivejudgment» 
you  ou^  not  to  be  pressed  in  it ;  but  it  beiog 
according  to  law  that  great  offenders  and  male- 
factors  should  be  (Nroughtto  condign  pimish- 
ment,  ife  must  press  it,  whatsoever  the  conse- 
auences  are.  Ahd  if  we  did  not  take  it  to  be 
tne  interest  of  all  the  kingdom,  and  of  the 
Commons  too  as  well  as  of  the  lauig>  vcy  lord, 
I  should  not  press  it ;  but  it  is  all  their  interest 
that  so  notonous  a  malefactor  that  haih  cer- 
tainly been  gu>^  of  treason  in  the  highest  de- 
gree s  and  mat  mr  the  utmost  advancement  of 
tne  lata  Popish  Plot,  should  not  escape,  or  the 
troth  be  stifled,  but  brought  into  examination 
in  the  hat  of  the  mm,  that  dH  men  may  see 
what»yillaipoiis^thiii^  hath  been  att^pl^  to 
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laittiiplliewiMleldBgidoiii  ai^ainft  the  kuig : 
bat  they  say,  if  it  be  not  hyr^  you  will  not  pro- 
ceed, it  ties  your  handa,  Bui,  with  submis- 
noo,  thev  hare  not  given  jrou  one  instance  to 
Boake  good  what  they  tay.  Many  things  hare 
been,  tbal  a  |ilea  dependu^  in  a  lupeiior  court 
ii  pleadable  to  the  jurisdiction  of  an  bferior 
oourt:  tor,  my  lord,  that  is  it  we  put  upon 
ihem  to  shew :  if  it  had  been  pleaded  in  abate- 
meat,  it  would  have  had  its  weight,  and  been 
considered  of,  as  in  Sparry^  Case,  where  it  was 
DO  plea  to  the  jurisdiction. 

Pot  the  case  it  had  been  a  good  impeach- 
ment, auid  be  had  been  arraigned  upon  it  and 
acquitted ;  if  he  had  aAerwards  come  to  be  in- 
dicted in  this  rofia,  aud  the  piisoner  will  not 
plead  this  in  bar  hut  to  the  jurisdiction  of  the 
court,  it  would  not  ha?e  be«n  a  ffood  plea ; 
but  be  hstd  lost  his  adyantage  by  mispleading. 
If  tben  ao  arraignment,  aud  an  aoouittal,  or 
conviction  thereupon,  is  not  a  good  plea  to  the 
jurisdiction;  then  certainly  an  impeiichment 
depending  sins^ly  cannot  be  a  good  plea  to  the 
jimadiction.  This  court  hath  a  full  jurisdiction 
of  this  case,  and  of  this  person,  both  of  the 
oime  and  of  tlie  narty,  wbo  is  a  commoner ; 
ttd  not  only  to  find  the  indictment,'  but  to  pro- 
ceed to  justice;  and  thisyou  had  at  the  time 
of  the  tact  committed.  Yor  certainly,  we  need 
not  put  cases  tor  to  prove  that  the  King*s- 
bench,  especially  since  the  statute  for  trying 
treason  beyond  the  seas,  hath  an  udiveraS 
jurisdiction  of  all  persons  and  offences.  Pray 
thai  what  is  it  that  must  out  this  court  of  their 
jurisdiction  ?  For  aU  the  cases  that  have  been, 
or  can  be  pot  about  matters  whidi  are  not  ori- 
poaily  examinable  in  this  court,  nu^e  not  to 
the  matter  in  question :  there,  it  is  true,  the 
court  may  be  by  plea  outed  of  its  jurisdiction ; 
as  at  common  law,  where  a  fact  is  done  <soper 
'  altom  mare,'  and  so  pleaded,  that  puty  it  out 
of  the'  court's  jurisdicticm ;  aind  that  was  my 
knd  HoDis's  and  sir  J.  Elliot's  Case,*  and  so 
tliat  was  my  lord  Shaftesbury's  C^f  too,  tlie 
fact  was  done  out  of  their  jurisdiction,  and  that 
may  be  pleaded  to  the  jurisdiction,  because 
they  had  no  ori^al  jurisdiction  of  the  fact ; 
but  where  the  crime  and  the  person  were  ah- 
aolutely  withm  the  jnrisdietion  of  the  court, 
and  the  court  may  originally  take  cogoiaance 
of  tty 'as  this  court  had  cf  the  present  case,  I 
woul4  ^«o  Imow  what  can  out  that  jurisdiction 
len  than  an  jct  of  parliament:  I  will  I)$  bold 
tp  say,  the  king  hy^  his  great-seal  cannot  do  it ; 
nor  can  an  ^  of  either  Hoqse,  or  both  Houses 
together  withoul  the  kipg,  out  the  jurisdiction. 
To  say,  their  prooeedmg^  ought  to  be  a  bar, 
that  is  another  caw,  thje  mrty  hath  his  ad- 
vantage, and  m^y  plea^  it  m  abatement  or  bar, 
as  the  caoa  requires:  fpr  if  there  had  been  an 
aequittal  or  oonvictioiii  the  par^  could  not 
plead  it  tp4»ejnnsdiQtion«  ThfMNRi  fir  those 
cases  thej  not,  whea  yon  come  to  examine  the 
reasons  of  )he9||  yoMseahow  tboy  siand,  viz. 
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that  the  court  bad  no  original  ^urisdictioQ* 
My  k)rd  Shaftsbury  was  committed  by  the 
Lords  for  a  crime  in  tnat  House ;  a  contempt 
to  that  House,  be  is  brought  here,  and  it  appears 
to  beacommitmeot  in  execution.  My  lord, 
'  that  was  out  of  your  jurisdiction ;  and  if  you 
had  bailed  him,  what  would  you  hare  done  ? 
would  yon  have  haded  him  to  be  tried  here  P 
No,  you  could  not  do  it,  and  therefore  you  pro* 
eeeded  not  in  that  case.  And  so  in  the  other 
cases:  for  there  is  not  one  of  their  easel  that 
have  been  cited  of  the  other  nde,  but  where  it 
was  out  of  thejurisdictiou  of  theoourt  originally, 
and  not  at  all  within  it.  As  tbr.^e  case  of  the 
live  Lords  in  the  Tower,  because  they  say  it 
will  have  a  mighty  influenoe  upon  them,  and 
they  put  the  case,  that  there  was  in  December 
an  indictment,  and  atWwards  an  impeachment 
from  the  Commons ;  and  they  cite  some  opi- 
nion, given  at  the  Council- bom,  which  I  hope 
these  gentlemen  will  not  say  was  a  judicial  o^- 
nion,  or  any  way  affects  this  cause :  but  tor 
thi^  my  lord,  I  observe,  the  Lords  took  caiB 
that  these  indictments  should  be  all  removed 
into  the  Lords'  House ;  so  they  did  foresee  tlt^ 
the  kin^  might  bare  proceded  upon  the  indict- 
ments, if  they  had  not  been  removed  thither. 
But  our  case  now  is  quite  another  thing :  fosr 
tliose  Lords  were  not  fully  within  your  junsdic« 
tion.  You  caimot  try  a  peer  of  the  realm  for 
treason ;  and  besides,  die  Lords  have  pleaded 
in  full  parliament,  where,  by  the  law  ot  par- 
tiament,  all  the  peers  are  to  be  their  juntas  i 
and  so  yon  cannot  out  them  of  that  right.  Ang 
the  reason  in  plain,  because  thereby  you  mqst 
do  them  an  apparent  prejudice ;  they  have  plead- 
ed there,  all  tne  whole  (»eei^age  are  their  toieiji. 
But  upon  trial  before  commisstoners,  diey  mqif 
have  but  a  select  number  of  pewa  to  be  .|h§jr 
triers.  But  in  none  of  those  cases  l)^M|r 
judicial  opinion  been  given:  for  thecmforil 
R.  2.  first  cited  hy  sir  Fran.  lVinninj;ton,  J^l4 
then  by  Mr.  Pollexfen,  a  declaration  m  parUnr 
ment.  That  they  proceeded  accordipg  to  tl^ 
lawot'  parliament,  and  not  ^CQpfding  ^  thi> 
common  law,  nor  according  to  the  wrwctigp  j^f 
inferior  courts ;  and  that  will  beiiothiogtp  IW 
purpose  at  all,  that  was  in  c^  of  tl^  Lordi 
appellant^.  A  proceeding  contrary  to  Jd^pv^ 
Charta,  contrary  to  the  Statute  of  Ld^^.  9.  ^nd 
the  known  privUege  of  the  subject.  But  tboa» 
proceedings  h^  ^  countenance  in  f^rUanifnt ; 
for  th^re  wsis  an  oath  taken  by  all  thus  lrf>r4s  itt 
parliament,  th^t  they  would  stand  by  t}^  Lorda 
appeUant^.  Aqd  thereupon  tWy  would  be  o^ir 
trouled  by  none,  and  they  would  QOt  W  sdvi^d 
by  the  judges,  but  proee^  to  the  trying  of jPfiBRi 
and  comQiop^ra  acoordiug  to  their  own  viU  and 
pleasure,  ^^d  bet)vefQ  that  time  of  U  B.  9* 
and  1  H*  4.  see  what  havock  they  made  by 
those  illegal  proceedings ;  and  in  1  H.  4.  you 
will  see,  that  these  very  brds  were  sentenced, 
except  one  pr  two  of  them  who  were  pankmed ; 
and  then  it  iraa  eiq[iressly  resolvea  by  act  of 
paitiam^i  that  no  more  appeals  of  that  natura, 
nor  any  fq[»peals  whatsoever,  should  be  any  mona 
iapewt^eot  Aud  if  so,  these  gantleiBan  had 
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best  consider  (low  th€ry  make  an  impeachment 
like  an  appe^ :  for  in  tnai  statute,  it  is  said,  tbere 
shall  be  no  more  appeab.  And  the  petition  upon 
which  this  act  is  founded,  runs  tiius :  they  piiiy 
that  no  impeachment  or  appeal  may  be  in  narlia-. 
ment.  But  when  the  kmg  came  to  male  the 
grant,  he  grants  only  for  appeals,  and  principally 
to  out  those  I^rds  appellants  viho  were  condemn- 
Mby  that  very  parliament.  So  that  it  is  very 
pretty  matter  at  this  time  of  day  to  like  an  im- 
peachment to  an  appeal. 

But,  my  lord,  tne  other  great  point  is  this. 
There  is  nothing  at  all  certainly  disclosed  to 
you  by  this  plea ;  therefore  tbere  is  nothing 
confessed  by  us,  only  the  fact  that  is  well  plead- 
ed :  therefore  1  shall  come  to  consider  what  is 
said  by  them,  as  to  the  form  of  it.  lliey  say,  my 
lord,  that  they  have  pleaded  it  to  be  *  secun- 
dum legem  et  consuetudinem   parliamenti  ;* 
and  if  that  be  sufficient,  let  them  have  said  what 
diey  would,  that  would  have  healed'  all.    But 
I  say,  my  lord,  with  submission,  they  must 
disclose  to  you  what  is  the  law  and  custom  of 
|)arliament  in  such  case,  or  else  you  must  take 
It  upon  you  upon  your  own  knowledge,  or  you 
cannot  give  ludgment.    It  is  very  well  known 
what  this  '  Lex  et  consuetude  parliament'  is  ; 
no  person  versed  in  the  records,  but  knows  it, 
that  by  course  of  parliament  a  message  goes  up 
with  a  declaration  to  impeach  the  party  gene- 
rally ;  and  then  alter  there  are  articles  or  a 
bill  of  impeachment  produced.     Now  till  that 
be  produced,  sure  there  is  no  counsel  of  the 
ttther  side  will  say,  that  ever  the  party  can  be 
called  to  answer.  Aiid  because  these  gentlemen 
do  pretend  to  urge  their  knowledge  herein,  I 
would  observe  tbere  are  three  things  to  be  con- 
tkiered  of  the  pariiament ;  the  le^lative  part, 
the  matters  of  privilege,  and  the  judicial  part 
proper  to  this  case.     For  the  legislative  part, 
and  matters  ;of  privilec^e,  both  Houses  do  pro- 
ceed only  *  secundum  legem  et  consuetudinera 
parliamenti ;'    but  for  toe  judicial  part,  does 
any  man  question,  but  that  in  all  times,  they 
have  been  |fuided  and  directed  by  the  statutes 
and  laws  oi  the  land  ?  And  have  been  outed  of 
a  jurisdiction  in  several  cases,  as  by  the  statute 
or  4  Edw.  3.  and  1  H.  4.  And  the  Lords  in  all 
writs  of  error,  and  all  matters  of  judgment, 
proceed  '  secundum  legem  teme ;'  and  so  for 
me  and  death.     And  &ere  is  not  one  law  in 
Westminster- Hall,  as  to  matters  of  judgment, 
and  another  in  the  court  of  the  Lords  above. 
But  I  will  not  tsouble  your  lordship  any  luryier 
to  pursue  these  things.    But  it  is  not  suffici* 
enUy  disclosed  to  yoif,  that  there  is  any  such 
thing  as  an  impeachment  depending  there; 
it  is  only  alledgM,  that  he  was  impeached,  and 
so  mucn  the  news-book  told  us,  that  he  was 
impeached :  but  to  infer  from  thetace  tliat  there 
was  an  imoeachment  carried  up  and  lodged  for 
the  same  High  Treason,  is  no  consequence. 
And  then  it  is  alledged,  *  Qu«  quidem  impetitio/ 
when  no  impeachment  is  before  set  forth,  but 
onlv  that  lie  was  impeached  generally.    And 
as  I  observed  before,  a  person  might  go  up  with 
auesiagetoiiDpeadijiNit  tiiai^caiiDoi  Msaid 


to  be  an  impeachment  to  which  the  paity  n 
compelled  to  answer ;  it  must  be  an  impeach- 
ment on  record,  and  appearing  on  the  lace  of 
the  record  for  what  crime  it  is ;  and  so  they 
ought  to  have  set  it  forth. 

Now  that  this  is  too  general  ^t  is  aOedsed 
here,  I  take  it  the  books  are  very  fulL      ^VheB 
a  record  is  pleaded  m  bar  or  in  abatement,  the 
crimes  ougnt  to  be  set  out  to  appear  the  same, 
and  so,  my  loi^d,  are  all  the  precedents  of  Coke's 
Entries,  63^  Holdcroft's  and  Burc^h's  case,  and 
Watt's  and  Bray's  case  in  41  and  42  of  queen 
£liz.    Coke's  Hnt  59.     Wrott's  and  Wjgg's 
case,  4  R€».  45,  and  in  Lewes  and  Schdastica's 
case,  and  Dive's  and  Manning's  case.   The  re- 
cord must  be  set  out,  that  the  couri  majr  judge 
upon  it ;  and  the  record  must  not  be  tned  par  ' 
paisy  but  by  itBcJf.      But  for  what  they  say, 
plead  it  never  so  oevtainly,  there  must  be  an 
averment,  it  must  be  so  it  is  true ;   but  that  is 
for  another  purpose  than  they  urge  it.      The 
reason  is,  because  if  it  be  for  another  foct  that 
he  bath  committed,  he  may  be  indicted  ag^in, 
though  it  be  of  the  same  nature ;    but  whether 
of  the  same  nature,  or  not  of  the  same  nature, 
is  the  thing  must  appear  upon  the    record 
pleaded,  because  the  court  mustbeasoertainedy 
that  it  was  sufficient  for  the  party  to  answer  to 
it ;  for  if  it  were  insufficient,  be  may  be  again 
proceeded  aoainst :    As  if  an  indictment  be 
pleaded   which  was  insufficient,  though  the 
party  pleads  an  acquittal  or  conviction  upon  it, 
It  will  not  avafl  him ;  for  the  court  will  proceed 
on  the  other  indictment.    And  so  is  the  resolu- 
tion in  Vaux's   case,  and  in  Wigg's  case; 
diough  there  was  a  judgment  given  of  acquit- 
tal, yet  he  was  tried  again.     »>  that,  my  lord, 
that  is  one  great  reason  why  it  must  appear, 
that  the  court  may  judge  whether  it  be  suffi- 
cient for  the  party  to  answer.      And  yoUvhave 
now  that  here  before  you ;  if  this  be  such  an 
impeachment  as  they  have  pleaded  it,  as  this 
person  could  not  answer  to  hy  any  law  of  ^- 
liament  or  other  court ;  then  it  is  not  sufficient 
to  out  you  of  yeur  jurisdiction.  And  I  do  thiidc, 
that  by  no  law  they  are,  or  can  be  compdiable 
to  answer  to  a  general  impeachment  of  high 
treason.     And  to  give  you  anthority  in  that, 
there  are  many  might  be  cited,  as  the  easea  of 
my  kird  8Caffi)rd,  and  the  oUier  Lords  in  the 
Tower,  and  so  is  the  ancient  course  of  pariia- 
ment: with  submission,  I  will  be  bold  tony, 
the  impeadiments  are  all  so,  Aat  ever  I  met 
with.     And  it  appears  by  them,  that  they  aO 
conchide  <  contra  coronam  et  dignitMem  regis,* 
in  the  form  of  indictments,  laying  some  overt 
acts  and  the  spedal  particular  crimes  for  which 
the  perw)n  is  impeached,  as  overt  acts  for  txea- 
sonrequiredb^tbestatoteof  S5  Edw.S.   A|id 
I  hope  they  will  not  say,  tiiat  wHbotft  an  orczt* 
act  laid  in  the  impeaehnient,  the  inipeacbiocnt 
can  be  good.    Ifthendiis  be  so  general  that  it 
cannot  make  the  crime  ttipear  to  die  coiot,  ^nd 
is  so  insufficient,  that  the  oourt  cannet  giv« 
judgment,  I  take  it  you  will  go  on  upon  the  in- 
dictment, which  chargeth  him  with  a  paclica* 
lar  criflEie* 
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My  Ion],  Mr.  PoUexfen'does  |Nit  the  case  of 
baiTtfry  where  such  &vonneDt  is  allowable ; 
but  tbat  is  a  special,  oertatu,  and  particular 
ciiioe,  but  higik  treason  is  not  so ;  there  are 
abandonee  of  special  sorts  of  high  treason,  there 
is  but  one  fort  of  barretiy ,  and  tnere  are  no  sub- 
diiisions ;  tlierefore  there  is  nothinff  to  be 
averred  but  the  special  fact  that  nuuiLes  that 
barretiy. 

Then  there  was  another  anthori^r  out  of  the 
book  of  assizes  cited  by  sir  Fran.  Winnington, 
and  greatly  reKed  npon.    A  man  is  indictedlbr 
the  murder  of  J.  S.  and  afVerwards  for  the  mur- 
der of  J.  N.  the  former  was  pleaded  to  the  se- 
cond, with  an  averment  that  it  is  the  same  p^- 
sod;  that  is  but  according  to  the  coounon 
fbrm  of  arerments,  to  be  of  matter  of  fact.  For 
if  J.  8.  was  known,  as  well  by  Uie  ntme  of  J. 
N.  as  of  J.  S.  the  indictment  was  lor  the  mur- 
der of  the  same  person,  and  there  it  is  pure  fact 
a?erred.   But  where  it  is  essential,  as  this  case 
is,  thM  the  particular  treason  do  appear;  to  say, 
that  it  is  the  same  particular  treason,  and  to 
say,  thai  matter  of  fact  averred  shall  enlai^  a 
record,  I  think,  is  impossible  to  be  found  any 
where.     And  of  all  the  cases  that  I  have  seen 
or.  heard,  I  confess  none  of  the  instances  comes 
np  to  it:    for' the  case  in  Moor,  King  and 
Howanl,  cited  by  sir  Francis  Winnington,  that 
is  an  authority  as  expressly  against  nim,  that 
nothinff  can  be  more :  for  if  there  be  an  indict- 
ment forVelony  in  such  a  particular  act,  and 
then  he  is  indicted  again,  he  cannot  come  and 
plead  a  general  indictment  of  felony,  and  then 
aver  it  is  for  the  particular  fdony,  and  so  to 
make  the  fact  enlarge.the  record,  and  put  mat- 
ter of  record  to  be  tried  by  a  jury. 

Mr.  Wallop  was  of  opinion,  that  npon  this 
averment  the  jury  may  try  the  fact.  What  a 
pretty  ease  woui^  it  he,  that  a  iury  shouki 
judge  upon  the  whole  debates  of  the  House  of 
Commons,  whetlier  it  be  the  same  matter  or 
no-;  for  Uiose  debates  mi^  be  given  iii  evi- 
d<»cey  if  such  an  issue  be  tried.  I  did  demur 
with  an  the  care  that  I  could,  to  bring  nodiinff 
of  that  in  question ;  but  your  lordship  knows  if 
they  have  ever  so  much  in  particular  against  a 
man,  when  they  come  to  make  ^^ood  their  im- 
IMachmeat,  they  must  ascertain  it  to  a  particu- 
tar  crime ;  and  the  overt  acts  must  be  alledffed 
jui  the  impeachipent,  or  else  there  b  anomer 
^y  to  hanff  a  subject  than  what  is  the  king's 
highway  allover  England.  And  admit  there 
was  an  mtimation  of  a  purpose  to  impeach,  a 
message  sent  up,  and  any  judgment  given 
thereupon,  pray  consider  what  may  be  the 
consequence  as  to  the  government;  a  very 
great  matter  depends  upon  this :  if  there  be 
any  record  of  that  paniament,  then  is  the 
French  act  gone :  for  so  is  the  resolution  in  19 
Jacobi,  where  the  journal-book  was  full  of  pro- 
<^eedtng9  ;  yet  because  there  was  no  judg- 
ment }ia5i8ed,  uor  no  record  of  a  judgment 
in  a  writ  of  error,  they  adjudged  it  no  session ; 
but  if  any  judgtnent  haa  been  given,  then  it 
i^iui  been  eiherwise.  So  that  the  consequences 
of  these  things  are  not  eaisily  seen,  whan  men 
debate  upon  touchy  matters.  * 


But  that  which  is  before  your  lordship  is 
this  point  upon  the  pleading,  and  I  conceive  I 
have  answered  all  the  precedents  they  have 
cited  ;  therefore,  my  lord,  I  take  it,  with  sub- 
mission, there  is  nothing  of  tbat  matter  before 
you  concerning  an  impeachment  dependingf  be- 
ibre  the  pariiament ;  but  whatsoever  was  done, 
it  is  so  imperfectly  pleaded,  that  this  court  can- 
tiot  take  any  iiotico  of  it. 

Mr.  Solicitor  General,  My  lord,  I  shall  en- 
deavour to  be  short,  and  shall  confine  myself 
([because  I  am  tender  of  your  time)  to  the  point 
in  Question  ;  which  is,  whether  this  plea  be 
sufiicient  in  point  of  form  ?  There  have  been 
many  things  said  on  the  other  side,  which  I 
must  crave  leave  to  take  notice  of,  so  far  only 
as  to  shew  they  are  not  in  question  before  you. 
Those  are  what  rdate  to  the  matter  of  the  plea  ; 
for  they  argue  it  is  good  both  in  matter  and 
fbrm  :  and  from  the  matter  of  the  plea  tliey 
have  taken  occasion  to  debatej  whether  a  com- 
moner may  be  impeached  ?  Whether  this  Court 
hath  power  to  judge  of  the  urivilMnes  and 
course  of  parliament  ?  None  of^  which  ques- 
tions will  arise  upon  our  case  now.  Therefore 
I  will  not  now  debate,  whether  Magna  Charta, 
that  hath  ordained  that  every  man  shall  be 
tried  by  his  Peers,  and  the  statute  of  4  Edw.  3, 
which  says.  That  the  Lords  shall  not  be  com* 
pelled,  nor  shall  have  power  to  give  judgment 
upon  a  commoner,  ha^'e  sufficiently  secured  tha* 
liberty  of  the  subject  from  unpeachments. 
Not  is  it  the  question  before  your  lordship, 
whether  you  shall  judge  of  any  matter  that  is  a, 
ri^ht  or  privilege  of  parliament ;  here  is  no^ 
thing  be&«';^u  that  was  done  in  parliament  ; 
but  tills  is  an  indictment  for  high- treason,  com- 
mitted by  Fitsharris  in  this  county.  Now,  my 
lord,  as  that  is  not  the  question,  neither  will  it 
be  the  question,  whether  an  impeachment  de- 
pending in  the  House  of  Lords  against  a  com- 
moner, by  the  House  of  Conunons,  will  bar 
this  Court  of  jurisdiction  ?  For  though  they 
have  entered  upon  it,  and  debated  it  at  large» 
and  seemed  to  obviate  the  objectums  made  to 
tiiat  if  it  had  been  a  question  ;  as  by  iuying, 
that  the  king  hath  no  election,  because  this  is 
not  the  suit  of  the  king,  but  the  suit  of  the  sub- 
ject :  I  will  not  now  ex  iMiituto  argna  that 
point ;  hut  I  will  humbly  offer  a  few  things  to 
your  lordship's  oonsideratk>n,  and  I  shall  take 
my  hints  from  them.  They  say,  the  Hoi|se  of 
Commons  are  the  grand  inquest  of  the  nation, 
to  enquh'e  of  treasons  and  other  high  crimes,^ 
and  they  make  these  presentments  to  the  House 
of  Lords.  Now  when  such  a  presentment  ia'> 
made,  it  is  worthy  consideration,  whether  it  ba 
not  a  presentment  for  the  king';  for  an  im- 
peachment does  not  conclude  as  an  appeal 
does,  but  *  contra  ligeantis  suae  debitiim,  et 
'  ooronam  et  dignitatem  domini  regis ;'  so.- 
far  it  is  the  king's  suit  In  an  impeachment] 
the  witnesses  for  the  prisoner  are  not  sworn, 
the  prisoner  hath  not  counsel  for  his  lifa  u^ 
matter  of  fact,  as  in  cases  of  appeal,  at  tbe 
suit  of  the  subject,  he  hath.  The  king  may< 
pardon  part  of  tha  tcntenoe,  it  nas  dpnaao  m. 
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ndLtfi'^MHfliiii«;aaditWfl4d(mM  littijr 
ib^y  19rd StaflM'f  esse;  but  trite  h  lor  « 
idftlodM^  tbat  ft  lit  tfie  suit  of  the  people, 
Vet  tbtX  bBEtoaicK  preclade  the  kiii|t  from  his  siiiC 
biWm^  \  ibi*  st  odnitiKiii  law  bHofe  tiie  stilote 
#f  d  Hen.  ?^  wfiH«  a  mm  had  an  a|i|iea]  ihr 
mnrder,  the  kiilg  had  not  his  haiWIa  tied  up, 
Bot  to  ptooeed  ttpon  the  mdictnicnt  ?  it  had 
hMD  uMd  My  I  do  a^free,  and  io  it  is  i^ecttiid, 
tKitt  it  had  ten  used  fM>,  in  the  statute  of 
9  Hoi.  7,  hattkere  was  no  positive  hw  fhr  it, 
nor  eookl  k  hire  been  pleaded  in  baf  or  an  in- 
tfiettneoBk,  that  the  indicttnent  was  witliin  the 
T€af ,  hot  die  king^  used  to  stay  out  tifie  year  in 
flLTonr  of  that  smt  Bat  iidce  the  statote,  ^ 
use  is  otheiwiwft ;  mi  the  reason  why  diey 
proceed  immedhitely  ii^  because  now  an  ac- 
qidttal  or  an  attaiiMer  vpon  the  indietmcnt  is 
no  bar  to  the  appeal^  hnt  the  party  may  go  on 
in  hii  appeak  I  mtntion  Ais,  be(»ttae  the 
MiB^nenee  wliich  they  nij^aistudi  a  dismal 
one,  w3l  be  nothing ;  which  is,  what  if  he 
^hooM  be  acquitted  Em,  he  oonU  not  plead 
'  auter  fbits  acqnit,'  so  iwmdd  be  twice  broufffat 
id  jeopat^ihr  the  same  olftnoe.  Poritis the 
aamein  all  cases  of  appeals,  a  man  conies  in 
jeopardy  t#ide  if  he  be  indicted  withhi  the 
year,  aid  attainted  or  acouMed  withm  the  year, 
It  is  no  bar  to  the  appeal.  Bat  this  is  not  fike 
thdcase  of  an  appeal  for  mnrder  neither ;  for 
Ihottgfa  it  hath  been  lised  dSsoetionally  hi  ^e 
Court  to  s(a%  Ae  salt  of  the  king^,  and  to  prefer 
the  suitoftfaesufe$ect,,itwa8tlKnbecainethe 
aobject  had  tile  ihrst  itA  nearest  concern,  as 
the  son  in  tiie  death  of  his  fttiier,  and  it  did 
aaostfy  concern  him  to  proseculeit.  Thife  kmg 
if  eoncemed  as  the  fhontain  of  justice  only,  to 
nin^  offenders  to  condi^^  punishment ;  bot 
^e  nearest  dtaMffe,  and  the  fhrst  to  be  pie- 
fteMy  was  that  of  the  party  who  had  lost  his 
itiation.  Now  the  reason  of  that  tnnis  quite 
ooiftrary  here :  for  as  in  that  case  the  sabject 
had  the  ncat^est  concern  m  thetossof  hisfathet', 
and  sd  was  beift  iotitled  to  the  suit ;  so  m  thli^ 
dase  that  rery  reason  wiO  hare  the  king's  suit 
to  be  prsllmred :  for  there  is  no  treason  but 
against  theldny,  and  in  treason  agaiuM  himself, 
m  kfta^  has  the  nearest  concern,  and  the 
wttmc  IS  nnmarihr  and  Ofignnally  to  hhnself. 
Aibd  9ie  siujects  mmage  islrat  a  consequenoe 
of  tltet,  as  iO  hurt  to  the  king  most  nee()s 
litirt thepeople.  Sothe  king's  suit  is  to  be 
pr^dRfaVedhere,  as  theaubjecti was  in  the  other 


No^ Ibhthe objedion  that  has  been  made, 
Thai  if  yotifrr  this  toan,  upon  the  same  reason 
yon  "nAWf  &e  Loi^  in  the  Tower.  Th^r 
case  laWhM^  as  hith  been  already  obsenred 
bt  Wt.  Mmnty ;  aftd  th^t  which  has  been 
Anebytiie'  Lords  th  thatdse,  to  me  does 
rttflier^eem  Xq  imply,  thift  this  trial  may  be  m 
iMic^.  Tor  if  tM  Ixhi^i  after  an  Impeach- 
i^^^rcMifM  dp  against  the  fire  Lords  in  the 
Tswer,  Mdidtcr  m^  special  manner  in  the 
tfttfes  #hi<Si  does  ascertain  upon  what  tiiey 
4»prfoo0Od;  have  thou^i  fit  notwithstanding  to 
vMMft  tht  indidnait  bj  Certioiari  imo  par- 
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iiaaioirt' Vr#  w  h  yffMt  in  iIm) 

oMMHP'hHBM'  acT  ^MMIr  tlMHI|' 

tiiy  ikm^ikt  Hfaya'  ^ 
wfOioiit  w3a^99k 
'  Ply  lord,  1  WW  iMnwoti  m> 
Macier,  baa  nsaiv^n  lo  ypflr  sbffHMpW|i^ 
nderatiMit  ontastdtB^FitfVtwtlMipMa^ls^ 
eoncQVit, '  wMb  aubmisHOVi  ft  Hi  flot  a  nkUMl^ 
plea. 

We  know  here  of  no  form  of^^ileading  sft'ltf^ 
iMment,  bat  what  doea  set  fovlh  tfta  indfet- 
uieiit  paftMSidar  j  the  preeadenls^trdiW)  kfi  so* 
in  Taubes  case,  and  all  the  pi^eadents  tlHTl 
hate  seen  :  so  is  the  preoedeat  *kt  Rafet  BmJ 
wherein  aa  appeal  the deihidadi Wagid  bMdIa; 
die  pbintiir  replies  he  was  fomvH/  JUdii^d: 
he  sen  forth  the  indictflnent  pafttcalafly.  '  M 
the  precedents  are  so,  and  the  fafw-^bMHl  f^ 
soire  it  roust  be  so ;  n  Wt«tt  and  Wllg^ 
case,  where  the  detodant  in  an  sppeiT  df 
mnrder  by  the  wifo  pleads,  that  he  Wfla»t» 
dieted  for  manslaughter  before  tlie  emoner  tif 
the  ^ei<ge,  and  coroner  of  the  cunnfy,  for  Mhi^ 
the  hnsband  at  Sheppeiton,  tatM«dunr|^^ 
Middlesex,  and  had  his  clergy  with  referenArte 
the  record,  and  the  usual  arerm^ts ;  witti  this 
ftrther,  that  he  averred  that  flhe^lpi^lMi  iit  "tMI 
time  of  the  in£ctment  and  deatfi  was  ^Mw 
dierme.  To  which  the  plrintftf  deiniHtil^* 
and  judgment  for  the  jinifitin*  Ifo#  '%#|y 
things  are  resoWedby  thisjodgmcnt.      >1('*«' 

1.  TliatitisneoeaniytoBetforththife^^ftoll 
record  of  the  tndjctment,  or  odienHM^'UMp 
oiio;ht  rtot  to  hare  girtrtijodgmeutfer  ttae^buMu' 
tiflf,  by  reason  the  mdtctmentwas  soScinft/  ftl' 
it  was  pleaded,  in  that  it  tfid  not  say  '^uttfMSfi 
perton  was  within  the  verge,  wMch  'ffhd  otf 


to  entitle  the  coronCr  of  ttire  remjitov 
jurisdiction,  because  being  pleaded  witt'te- 
forencte  to  the  itscord  upon  Knl  iUi  ftttM 
pleaded,  and  the  record  tnereapon  broaght  hi, 
that  defect  might  have  been  cored. 

i.  That  no  averment  of  foct  can  snppl^  ftfl' 
#hich  should  app^*^  "P^^''  record,  thrretoeflf 
averment  that  Shepperton  was  within  the  trf|M^ 
did  not  mend  the  matter,  though  cottfttaet%y 
the  demurrer  as  much  as  it  is  m  Hds  casi^,  ftit 
it »  the  same  treasbd. 

Bnt&eysay,  there  is  a  diAerenoe  bit^#rt4 
this  case  and  those  which  I  hare  pot ;  for  that 
it  is  the  course  of  par^ment  (or  which  you)' 
lordsliips  must  take  notice),  to  impeach  ^<^beral*i 
so  they  could  not  have  pleaded  otherwise  thaar 
they  have  done,  unless  they  had  plertfcdit 
olh*erwise  than  the  cases  were  t  thii  iM(m 
holds  rather  the  other  way  :  for  If  m  any  caM^ 
such  a  general  way  of  pleadW  #iA  refer^loh^ 
to  the  r«;ord  weretbhe  admitted,  ft  were  in 
case  of  an  indictment,  because  the  €oart  kliowdr 
there  is  no  indictment  but  what  does'  pdriSeit» 
larly  set  forth  the  fekmy,  which  whi^  prod^icM; 
is  capable  of  being  amdied:  but  1^<^  Vj^ 
record  be  brought  in,  it  wfll  no  more  asCerftddr 
tfie  matter  of  tKe  Impeachment,  ftan^the 
doea  alrdMly.  And  whereas  th^  sa^ 
k>rdship  is  bound  to  take  notice  of  the  < 
of  parusment,  so  your  taiMUp  Mltfte 
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t«»,  Ibilll  19 nM  th»  epD«e  «F  |MfHiiiMit9  to 
ty3r«i^«Ma«|MD««ah  ^gMcniliinMobvwDi. 
I  MMHr  kiwrd  «f  lay  VWA  (I  vpttkKintkMb- 
ttinte  to  dMft  tlm  koow  better)  tb«t  im 
hrattgbt  to  plo^  N«i  0«il^  ii|ni»  »  geoeral 
inytiflbiMHt  of  W|{jb*trwMo;  tbui  ii>  upon 
tboCovimooi  boi«  tajriiig^,  we  49  i84pw4i  «uoh 
«»  1KI9  of .  iMek-lraiooB.  I  Jnov  oono  tbal 
orcrwiohrBa^ttoaii9werthat-gfiienl  locia- 


AiMlAOMr,  myVni^  m  tbo  pk».i9  iio«s^ 
r  ^91  aottnif  out  tho  reooni,  oo  js  tbo  over- 
.  with  JoknModt  inioftcioaii  too.  For 
tboagh  ho  <l909  tvor,  That  tbo  treiuHm  in  the 
mimmtait  and  the  troavon  for  whioh  he  woo 
JMipaarbaiU  ore  one  wid  the  oarao,  awi  noi 
4iiwofficaiaitivo^oiMinoi[atiTely;  votaatbio 
cafloia»heoii^tohaToaaid,Th«ttbo  tveaaon 
fir  which  he  lo  indictod,  and  tho  troaaoii  mon- 
lioneA  m  tho  impoaffhrnont,  ia  ooo  and  the 
aonoe  Forif  ho  waa  hnpeyhftd  yqaoraMy ^r 
h^fh-twii09n»  inthoot  mentiou  ot  paitioubini, 
HMbBpooMUeloherediioedtoaoortaiiity:  So 
kkoooTonBoa^of  afoot  oot  capable  to  bo 


Fhoi,  Bccaapcv  with  aid»tiiiasion  to  theao 
mttaanan  ^hat  hoTo  aaid  it,  thodohaleaoftbo 
Hooao  af  C^ommoiia  are  oot  to  bo  given  in  ovi* 
ijonoe*  and  m«)o  public  to  a  jury :  Nay,  they 
oNiMi  olwayo  poaaible  to  befoooood  to  a oer- 
taioly,  aatho.circiHnotaocea  may  be;  for  they 
dia  ttot  ohrm  particulady  toaolve  open  what 
prticnhwo  tb^  will  aocuoe  befbre  they  go  im, 
M  a  fooond  oDogaitioB  aorvea  tho  turn :  So 
4iai  oira  wrcnnoiit  ia  nol  triabW  per  pai$^  bo- 
49UUO  00  the  caae  nay  be,  it  may  not  bo  capa- 
hlo  of  ony  oartainty  fiom  the  dobotea  of  the 
JHooae.ofGoBimoQa. 

Aoodwr  leuon  ia,  becauae,  by  tbb  way  of 
alcildhig^  moooadingB  mnat  he  atoid  for  treason, 
uoogfa  aoMequent  to  the  impeachment,  which 
00  esan  yet  baa  pretended  to  flay :  Foranj^se 
oow  o  feoond  impoochroent  lodffod,  and  a 
traaaon  afWrwards  committed  bvthe  party,  I 
tfaioh  BO  man  will  soy » that  the  fiouae  of  Com- 
maiw,  when  tb^  bnng  up  their  apocia)  mat- 
ten;  cannot  make  oven  this  suboequent  traason 
an  ottide  anon  that  impeachment ;  neither  can 
it  be  aaid  that  such  aveiment  as  .this  is,  upon 
andb  pleo  pleaded  to  aa  indictment  here  below, 
wonU  bo  repuonant,  because  there  is  no  time 
at  all  laid  in  tne  impeachmeni  as  it  is  here 
pleaded,  nor  no  time  when  i!i\R  impeachment 
woabrou^tup;  so'thal  it  ctonot  appear  to 
thojoooil,  whether  the  treason  in  tlie  indict- 
mant  be  auhsei|aent  or  not  ?  The  oonsemience 
of  which  ia,  we  most  tiy  whether  the  House 
of  Commons,  upon  this  general  impeachment, 
did  intend  to  prooeod  to  try  him  for  afaci 
eowmitted  afWr  the  impeachment  carried  up. 
Bfy  lord,  this  woold  bo  to  affirm,  that  a  man 
Onae  iii4»oached  in  paiiiament  shall  never  be 
triad  far  any  f^muse  %  it  would  be  bke  that  Pri- 
ftakgium  cUrkuU  which  they  made  use  of  to 
exooopt  diemadvea  firom  punishment  ftr  all 
offi^ooa. 

fint,  jogr  lord,  wo  do  thinlc  i^poD-Hia  sMe 
VOL.  vin. 


matter,  without  eolering  npon  thedehato,  who** 
ther  a  particular  imp^chment  lodged  in  the 
House  of  Lords  does  preclude  the  King  frooa- 
his  proceedings,  wo  have  a  j^od  case  upon  thia 
plea;  for  that  ia  not  aquestion  necessary  to  bo 
^  resolved,  though  it  be  not  granted  by  the  kmf 
neither.  But  the  question  is,  Whether  tluo 
be  a  fi>rmal  plea,  and  whether  here  he  suffix 
cieot  matter  set  forth  upon  record  to  briug  that 
other  matter  uito  question,  and  tie  up  the  naoda 
ofthecowt? 

.  Sen.  JtfferifiM,  My  bird,  thcve  hi^th  boon; 
idr^aay  enough  spoken  in  this  cose,  I  shall  de- 
sire omy  to  offer  one  word  to  that  single  poiut, 
viz.  the  informality  of  the  plea ;  which  i  toko 
to  be  tho  8<de  question  in  \\v)&  case :  For  to 
Oigue,  whether  because  .there  was  no  hi!} 
passed,  or  decree  made  in  the  House  of  Lordo 
(though  tho  articles  had  been  carried  up,)  tho 
unpoachment  did  not  fall  to  the  ground  by 
the  diasolutionf  I  conceive  altogether  impro- 
|{er  {  for  I  think  it  does  not  oroot  the  ques** 
uon :  Though  I  desire  to  take  notice  that  sir 
Fr.  Winnipgton, .  Af r.  Willifuns,  and  Mr* 
Wallop  were  all  mistaken :  For  there  were  no 
such  concessions  made  by  any  of  the  king'p 
counsel  the  oUier  day,  as  tney  a)ledge ;  bor 
cause  we  did  qot  think  it  to  be  the  ques&n,  and 
therefore  ^Qoiade  no  discourses  about  it. 

'  But,  luy  lord,  Ideoire  first  to  take  notice  of 
a  caae  or  two  that  hath  been  cited  qn  the  other 
side ;  and  then  I  shall  9Sf^\y  myself  to  Aat 
whidi  is  the  question  before  you  at  this  timc^ 
Thov  cite  the  case  of  the  Lordsin  the  Tower  ap 
a  judgment  for  them,  which  seems  to  be  a  jiidg«- 
ment  against  them :  For  by  the  Lords  ^fronting 
a  Ccriiurari  to  remove  the  judgments  into  por<- 
Uament,  they  seem  to  be  of  opinion,  that  note 
withstanding  tliey  were  impeached  before  tho 
Lords,  yet  there  might  have  been  proceedingo 
below  upon  diose  mdicUnents,  b&d  they  not 
been  removed ;  and  there  they  remain  to  this 
day.  Nay  fiirther,  to  those  impeachmenta 
they  have  pleaded  to  issue,  which  is  read  for  n 
truu :  But  in  the  case  at  bar,  there  only  la 
an  accusotion,  without  any  further  procoedingo 
therenpon. 

And  as  to  the  case  of  my  lord  Shaflesbunr, 
that  makes  strongly  for  us  as  1  conceive.  Mr. 
Justice  Jones's  opinion  was  token  notice  of  br 
sir  F.  Winnington,  that  they  would  not  meddfe 
hy  any  means  with  matters  depending  in  par- 
liament :  But  I  must  remember,  he  then  gaie 
this  reason  finr  his  opinion,  bccatise  the  parlia- 
ment was  then  in  being.  And  I  must  humbW 
put  your  lordship  in  mind,  that  the  whm 
court  did  then  declare,  That  if  the^parliament 
bad  been  dissolved,  they  would  La^yfiai^  some- 
thing more  to  that  case.  I  do  ixot  say*,  that 
they  would  haTe  given  auoh  or  such  a  judg- 
ment ;  but  I  attenoed  at  the  bar  at  that  time, 
and  I  appeal  to  the  memory  of  tho  court,  if  tbo 
court  did  not  then  make  such  a  declaration. 

But  now  to  the  question  :  Without  all  par- 
advenlare,  the  cases  cited  by  BIr.  PoUexfen  are 
true.  If  I  faring  a  general  Lidebitatus  asnmp" 
sit  §0K  wwom*  aold  and  dchyoad,  jtnd  aftiir 

Y 
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ffwth  the Cfentmotisiii  fwrllatecHt'rtfliyutt^dicfr' 
or  not  impdich  a  yofhmoaer,'beA>re  the  Lordft' 
in  paritament,  brx^h^^e  tli^  LmAb  laav"  adtiiit 
or  not  admit  of  such  impcacTnAetiti  T  Thai'  is 
notiSiecaaeber^yml  htrnibly^  concdve,  'iior 
wltt  f  nie«Mf« "with  it:  I  shall  oiily  speaftrto  ik/e 
▼aUdity  of  the  )4ea  arcordhig  to  'hiw.    Now,  I 
sav,  that  this  ^lea  of  the  prisoner  as  thtis jpHnuI- 
e6f  cinnot  be  jrood  to  out  this  cenrt  ofjims- 
dicHon  :  For  first,  the  prisoner  cannot  be  ad* 
mhtl^tolmake  the  averment  in  <ltis*p1ea^  that 
the  treason  mentioned  in  the  in^meachment  id 
parliament,  and  that  contained  in  tnisindictmaBt 
IS  die  same;  for  if,  a^  the  ^tSfitien*  that  ar- 
gued on  the  oth^  side,  nrged,  tliat  trns  conrl 
must  take  notice  of  the  proteedingps  and  bi^  of 
parliament,  then  you'  trill  take  notice  that  no 
person  is  there  tried  upon  a  general  impeach« 
ment  of  treason.    Special  articles  are  alvrsva 
first  exhibited  :  In '  this  case  then'  ehh^  the 
House  of  Oomtnons  ha^^  carried  np  special  in* 
tides  against  the  prisoner  to  the  I^ords  in  par- 
liament or  not ;   if  the  Honae  hare  lilme  it, 
then  the  plea  might  hare  been  pleaded  better  hy 
setting  forth  the  airticl€s(^vhich  is  part  of  what 
they  say  on  the 'other  side,  that  H  €tPM'*h% 
pleaded  no.  better,^  f  .r  then  it  ^rouM  have  m- 
peared  plainly  whether  the  treason  were  tli^ 
same  or  not.     If  the  articles  are  not'  tarried  ti^ 
shall  it  lie  in  the  moulh  of*  any  particnlskr  per* 
son  to  say,  what  mlicles  the  Commons  in  nr- 
liament  wouM  hare  carried  up?  Shalt  any  sin- 
gle person  be  admitted  to  say,  what  the  Ilouse 
would  have  done,  before  the  Honse  itself"  srv* 
it  f  In  eases  of  impeachments  it  Hea  in  ih^  d8(« 
cretfiofi  and  judgmentoftlie  Commonstipon'tihp- 
bate  to  exhibit  \rhat  articles  they  in'^eir  wbdctoa 
shall  think  fit ;  and  sure  it  shall  nerdr  come,  fbat 
any  narticniar  person  shall  limit  thepi'to  thin 
or  tnat   particular  treason  befble-IiSnd  ;  'DP 
surety.  •     i  ■     . 

'  Now  suppose  in  soch  a  case  as*  this,  thm 
sach  a  nlea  pleaded,  the  Commons  npon  delfli^ 
ralfoti  sDouTd  carry  up  artides  quite  differtat ; 
such  a  plea  th^n  would  appear  to  he  a  stirk 'H|(*, 
and  the  nleadihg  and  allowing  of  it,  an  aj)i[id:rent 
deUy  or  justice.  So  that  I  iconc^re,  rity'  *teyd, 
tli^  pn^ner  shall  by  no  means  be  admitted"  (nor 
indeed  can  H  be,  to  arer  the  intentibn  6f  the 
.  House  of  Commoiis,  which  cannot  be  tried)  be- 
fore they  have  'declared  it  diemsdres:  and 
therefore!  conceit  the  'jAea  ib  t^  tiangiii  ^ 
that  reason.     , 

I>jt,mt  lord,  f  concdre'tlcit  the  ptsofe's 
plea  IS  31  for  Wnpt^er  reiison,' because  fik^  court 
m  this  case,  by  any  thing  ^n^lsed  in  thl^]4oa, 
cannot  discern  uor  iakc  notice  i^etber  it  be  the 
same  treason  or  not.  *     *       . ' 

Now  the  reason  whv  ^^^bord,'*4  ths  tee 
is,  mighttd  beallcd^  JsY^isiliv,  fe  becali^  the 
matter  con uihe«l  in  ft  iWy  j»fnmlr*ajipbar*to 
the  court,  and  then  by  VAoi  fciiiife  ^t^  cOnrt 
might  ind^e  '^hetlief  it  b^  tti^'sAltifcirt&sdh  Or 
'not.  Now  trea^n  ^(livemlljr  alled^ell  li^'llie 
inipeadim^'i%  tlie'n^e4iiis,,ifij^  ^Af  naitiWar 
treason  meiitlonecf  in  thp  indictment  l!?\inty  a 
spec&eSy  and  the  Aveho^t  tk  die  fiUk  tt;  that 


bring  a  portlcntar  in^tW((liJ$  aisrthnpui  tor  m(fh 
tfnd  pucn  vares,  naming  the  particulars,  tile 
party  may  come  and  plead  in  bar,  and  AVer  it  is 
lor  Uiesame  thing ;  and  it  is  a  good  avisrment, 
because  there  is  sufficient  matter  set  forth  in  the 
record  to  support  such  an  arernient :  For  the 
doubt  is  only,  whether  the  |)articular  goods  men- 
tioned in  the  second,  be  not  the  sam^  that  were 
intended  under  those  general  words  (goods  atid 
i^Aerchandlzis)  ill  the  first. 

But  suppose  there  had  been  only  iin  account 
broui^lit  and  no  declaration  put  rufcould  then 
the  defendant  have  pleaded'  such  a  plea  with 
such  an  averment,  when  there  was  not  suffici- 
ont  matter  of  record  set  forth  in  their  pleading, 
wherry  the  court  might  be  able  to  gi  Ve  a  judg- 
ment, or  put  it  into  a  way  of  trial,  whether  it 
was  for  the  same  or  not. 

-  And  is  it  not  foln  this  ease  f  ^ttiere  beiii^hut 
a  bare  accusation :  For  I  still  keep  to  the  infor- 
mality of  the  {i^ndii^,  and  I  take  it  not  to  be 
such' a  dangerous  case,  as  these  gentlemen  of 
the  other  side  do  pretend,  ^  you  to  determine 
it  For  I  s^  surys  it  will  he  .better  for  the  court 
tifaa^^,  if  ever  thoy  shall  be  required,  that 
they  have  potfonned  their  duty,  and  done  ius- 
tice  accoroingtb  their  consciences"  and  tlieir 
•aths,  than  ey^r  to  be^raid  of  any  threats  or 
bugbears  from  the  hkrl 

For  wonUl  not  ^ey,  by  thb  mamier  of  nlegfid- 
Ingt  pqt  upon  youi  lordships  a  difficulty  to 
jnogt;  without  any  thing  contained  in  the  im- 
peaclnient  to  gti;dev  youv  Judgment,  whether 
•the  prisoner  be  impeached  tor  the  same  thing 
for  fvhich  he  is  indicted  ?  May  not  the  trea- 
son ii^tended  in  this  impeaohment  be  for  dip- 
|Wie  or  coining,  of  money  t  for  it  is  generally 
void  to  be  only  for  High-tVeaison.  How  comes 
this  then  to  be  helpat,  so  ^  ^  be  any  w  ay  is- 
inahte,  and  be  tried  ?  Shall  it  be  by  that  way 
whi^h  Mr.  Waltep  laid  down,  that  if  Mr.  At- 
^timiey.  had  taken,  issued  the  jury  mnst  have 
Inedthequesiiop  by  having  th^  debates  of  the 
House  of  Commons  given  in  evidence  ?  Cer- 
tainly that  cannot  be,  my  k>rd.  If  there  were 
•butonesortof  treibon^  theup  ipight  be  some 

colour  fq^-  this  sori  of  pleading  ^  l^it  there  arc 
divers  kinds  of  treasons,  and  how  is  it  capable 

•  to  be  tried?  Who  can  prove  ihe  intentions  of 
'the  House  of  Commons,  before  they  .ju*e  come 
'  to  a  resolution  ?  and  therefore  cannot  he  given 
•in  evidence,  or  be  regularly  hrought  int^jodg- 

ment. 
Therefore  we  rely  upon  the  informality  and 

•  rniecrtaintv  of  the  pleading  only,  and  nieddle 
'  not  with  the  qilesdon,  wbeUier  an  impeachment 

in  the  House  of  Lorjs  supersedes  an  mdictment 

-  in  the  King's-hench,  ?  For  we  say,  they  have 
not  pleadod  it  so  suli^Uatially,  as  to  enable  the 

•  court  to  judge  lipon  the  aaestion  :  And  there- 
,  fore  we  pray  yonr  iordsnip's  judgment,  that 

•  the  pl^  may  1^  overruM. 

^ir  Frdn^.^^Uhu^  My  lord,  there  hasbeei^ 

-  ao  much  of  your  iime  alreaoy  taken  up  by 
these  gentleinen  that  haveaqgned  before  me, 

•  that  I  shall  be  very  short  in  what  I  Lave  tossy. 
1     The  question  is  not  at  this  time,  how  &t 


-    / 
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J^^ffW'^id  the  species  U.tlie  same^  whttsh 
waFaurd^mnl.if  allowcJ,  tenils  to  hpo^-Viuk 
aud  I4uid  the  court,  instead  of  luakiug  die  uaat- 
tq- pl^p  for  their  jijiUgaient. 

Pleas  o6ght  to  be  plain  auil  ccotoyi,  Bec^suMe 
th^,  l»ttil  upon  them,  aUcdged,  is  to  judge  either 
of  iuefi^s  eaitates  orlives  ;  apd  for  ik^i  reason 
the.  matter  ought  to  come  plainly  audtiiirly  be-. 
fbre  them,  that  wrong  may  be  done  to  netiher 
party  by-  reason  of  tl^  obscureoeas  ordoubtful- 
ne59  of^the  allegation :  If  therefore  the  hood-, 
wink  be  brought  instead  of  a  plea,  it  ought  not 
to  be  allowed.  And  therefore  tor  these  reasons 
(^r  what  T  have  farther  to  say,  has  been  already 
said  by  others)  (  conceive  it  ought  to  be  orer- 
ruled.    I  humbly  submit  it  to  me  court. 

X.  C»  J.  You  have  done  your  arguments, 
genUemeb,  on  all  sid^s  ? 

Counsel,  Yes,  ray  loi*d. 

X.  Cm  J.  Look  you,  gentlemen,  Pll  tell  you, 
Tou  hare  taken  up  a  great  part  of  our  time. 
We  never  intended,  when  we  assigned  four 
eouns^  to  Mr.  Fitzharris,  that  they  all  should 
liiake  formal  arguments  in  x)oe  day,  it  is  the 
firs^  time  that  ever  it  was  done  ;  but  because 
it  is  as  vou  press  it  m  a  case  of  blood,  we 
\ye^  wIUiBig  to  hear  all  you  could  say,  that 
y,QU  mi^ht  not  afterwards  say,  but  tbat  you 
\vcre  iuilv  heard  on  all  sides.  But  in  truth, 
I  uguist  tell  you,  you  have  stai'ted  a  great 
njiQ^v  tiling^  Uiat  are  not  in  tiic  case  at  all. 
Vyc  nave  nodiiog  to  dohci*e,  whether  the  Com- 
fxibns  Bouse  at  this  day  can  impeach  for  trea- 
son any  commoner  iu  tlie  Hou5e  of  Lords ; 
we  have  nothinjg   to,  do   with  this,  what  tlie 

^srds^  Jurisdiction  is,  nor  with  this  point,  whe- 
er  an   impeachment   in  the   Lords*  House 
(wheii  the  iLords  are  potisessed  fully  of  the  iin- 

Ehment)  does  Ixir  the  bringing  any  suit,  or 
cr  the  proceeding  in  an  iuierior  court: 
here  wo  have  a  case  that  rises  upon  tlie 
pleadings ;  whether  you  liavc  brought  here 
bun)nc  us  a  sufHcient  plea  to  take  away  tlve  iu< 
ri^diction  of  the  court,  as  you  have  pleaded  it, 
that  >vili.  he  the  sole  point  that  is  before  us: 
And  you  have  heard  wliat  exceptions  have  been 
made  to  the  ibrm,  and  to  the  matter  of  your 
pleaiUug.  Vi  c  do  ask  you  again,  Wbetlier  you 
jiiink  3^ou  are  able  to  meud  your  pleading  In 
any  thing,  for  the  court  will  not  catch  you, 
if  you  have. any  thing  wherein  you  can  amend 
it,  eithpr  in  matter  or  form  ?  *  If  you  will  let 
us  know  it,  w  c  shall  consider  of  it ;  but  if  you 
have  not,  if  you  abide  by  tliis  pica,  then  w*e 
.do  think  it  is  not  reasonable,  nor  will  be  ex- 
pected of  us  in  a  matter  of  this  consequence 
io  give  our  judgment  coucenmig  this  plea  pre- 
sently* All  the  ca^s  cited  concenung  nicts 
done  in  pariiament,  and  where  they  have  en- 
'deavoured  to  have  them  examined  here,  are 
HQtlilng  to  the  purpose  at  all.  For  ptainly,  we 
do  not  assume  to  oiurselves  a  jiH'L^diction  to  en- 
quire of  such  matters :  For  words  spoken,  or 
i'ucts  done  in  the  Commons  House,  or  in  the 
'  Lords,  we  call  iione  to  question  here,  nor  for 
anything  of  that  nature,  which  takes  off  most 
.of  4^e  ip^iDC€s  you  hare  given  ^  but  our  ques- 


tion is  hardy  upon  the  pleading  before  us,  WJie* 
ther  we  have  a  sutHcient  pleadliig  of  s^ch*  tok 
Imjieachmeut  as  can  I'oreolose  the  hands  of  tl)0 
court  ?    And  as  to  that,  we  shall'  take  some 
reasonable  ^ime  to  consider  of  it ;  wc^vill  not* 
precipitate  in  such  a  case,  but  deliberate  well^ 
upiHi  it  before  we  give  our  judgment    Take* 
back  your  prisoner. 

4^^  Gen,  Btfjrc  he  goes  away,   we  hope* 
you  will  set  a  reasonable  time,  as  shbrt  as  you 
can,  to  have  him  come  again,  for  your  judg-' 

ment. .  '  \    ^ 

L.  C  J.  IVfr.  Attorney,  we  can  serid  for  hira 
when,  we  please,  to  come  hither  by  rule  ;  yoa' 
see  this  business  has  come  on  in  the  busy  part 
of  a  term,  and  it  is  impossible  for  the  court  to* 
attend  nothing  hut  this,  we  will  take  some  rea- 
sonable time.  •  ' 

Then  Fitsharris  was  canted  hack  ta  tha 
Tower.   *  t 

On  Tuesday,  May  10,  Mr.  Attorney  morcd 
the  court  to  appoint  a  day  for  their  judgment  on 
the  plea,  and  for  Fitzharris  to  be  brought  up, 
which  tliey  appointed  to  be  the  next  niiirning. 

And  acconlmgly  on  Wednesday  Aiottiing^ 
May  It,  he  was  brought  from  th^  TmiW  to 
frestmmster.hall. 

An.  Gen.  My  16rd,lpray  that  fltzhardi 
may  be  brought  to  the  bar.     . 

i.  C.  /.   Where  is  the  Lieutenant  of  the  ' 
Tower  P    Bid  him  bring  Fitzharris  to  the  bar^ 
(which  w  as  done.) 

yj/^  Gen^'My  lord,  I  pray  yoorjudgmeoi 
on  the  pica. 

L.  C.  J.  Mr,  Fitzharris,  you  have  been  at*- 
raigned  here  for  High  Treason^  and  itisfqf 
endearonring  and  compassing  the  king's  deatb^ 
and  other  treasons,  s|)ecially  mentioned  in  thia 
indictment ;  you  have  pleaded  here  to  the  juris- 
dictionjof  this  court,  that  there  was  an  impeach- 
ment against  you  by  the  Commons  ot  Ens}; 
land  in  parliament,  before  the  Lords,  for  the 
crime  of  Iligh-troason ;  and  you  do  s:ay,  th^ft 
that  impeachment  is  yet  in  force  ;  and  you  dp 
sav,  by  way  of  averment,  that  thistreasoh 
whereof  you  are  now  indicited,  and  the  treason 
whereof  you  were  impeached  by  the  Commoaa 
of  England,  before  the  Lords,  are  one  and  th^ 
same  treason.  And  upon  this  the  Attorney 
General  for  the  king  hath  demurred,  and  you 
haye  joined  in  demurrer:  And  we  have  heard 
the  arguments  of  your  counsel,  whom  wc  as- 
signed to  argue  it  for  you  i  we  hav.e  heard  them 
at  lai^,  and  have  considered  of  vour  case  amon)^ 
ourselves ;  and  upon  full  consideration  and  deh> 
heratiqn  concerning  your  case,  and  all  that  hdh 
been  said  by  your  counsel,  and  uponconlerence 
tliat  we  have  had  with  some  other  of  the  judgis, 
we  are  three  of  us  of  opinion,  that  yourpT^ 
is  not  sufficient  to  bar  this  court  of  tl;  jurisdic- 
tion ;  ,my  brother  Jones,  my  brother  Raymond, 
and  myself,  are  of  opinion  that  ytraf  plea  19  in* 
suiiicient,  my  brother  Dolben  not  bebOg  resolved, 
butdoub^ng  concerning  it.  Aiid  Iherefbre  tf^e 
court  does  order  and  award.  That  you  shall i^- 
swer  over  to  this  treason. 


»n      sttert^miLkm^  enAnttk^m  iMi.-«4%^Miii|ri  iigUM      [sm 


Fiitk^rri¥.  Mf^lOrtf,  I  d«tt^  I  ttUBf  hnvcr 
liberty  to  advise  ^Hth  )toiy  «»tttiBel  bciAiV^lj^d. 

X.  C.  J.  Mr.  Fil!«fahm8y^lMl  3^  ^rofkMted 
adifficiidrjryoa  iMid  In  a  ifiatMl^  i>f1ftw,thife 
court  were  wilfiDg  to  assign  you  €iMb^  ;  b6- 
CRUM  it  is  known  yoa  canbot  be  iiHtingf  per- 
son to  adriseyourwif mne^nSiiigf  thetttw.  Bat 
«s  to  this,  we  cannot  assign  you  oMmM  ;  it  Is 
only  ft  matler  of  fact,  m^lk^thef  ycmlfe  gufi^or 
Boti^ilty.  Therefore  in  tliis  on*  y OB  camiot 
bare  counsel  ftllowed  to  advlM  yWl« 

Fit^h.  My  ford,  I  desire,  befotd  I  pteaid,  Of 
donylhingofthatnnitfire,  tlttft  1  may  make 
ftn  end  of  my  coafession  bdbre  your  lordsfaSp, 
and  some  of  the  priTy  doiMicll. 

X.  €.  J.  Look  you,  Sir,  for  thit  Vou  hdve 
trifled  with  MB  almdy  t  yanpratadedyoitliad 
aone  scruples  of  consdeoce,  and  that  «f  00  ware 
BOW  become  anotlMr  man,  and  would  nm«l 
4nd  disoeivsr  the  whok  of  this  design  and  Plot, 
that  you  are  said  to  be  guilty  6f  here :  but  you 
hikre  trifled  several  times  concerning  ft,  anil  we 
oao  say  nothing  conoerninff  thlit  now ;  wamust 
Imw  have  your  plea :  if  afterwards  yoa  hare 
a  mind  to  oonfess  and  h^  ingenuous,  vou  may 
do  it ;  but  now  yon  must  eiSier  plead,  or  nol 
plead. 

JllsA.  My  kvdv  I  have,  some  vritnesses  a 
ffreat  way  oflT,  and  1  desire  time  to  hare  them 
ready  tor  my  defence. 

CS^ffOr.  Sdwatd  Filahartis,  MA  up  thy 
Band  (which  ha  did)  ;  thou  hart  been  indicted 
of  high-treason;  upon  that  indictment  thou 
liast  haen  arraismed,  and  hasl  pleaded  to  the 
WrBdiction  of  mis  court.  To  which  Flea  his 
Buueify^  Attorney- General  hath  demurred, 
and  thoa  hast  j<Hned  therein :  and  upon  the 
whole  natter,  tfab  Court,  upon  mature  and. 
coosiderate  delSyemtion,  is  6f  opinton,  that  diou 
ttHglilast  ta  aaaver  over.  How  sayest  thou, 
art  thou  Guilty  of  the  high-treaaon  whereof 
l^ov  iiaafc  hseo  mdicled,  and  hatt  been  ar- 
raigned, or  Not  Guihy  ? 

JVteklMQaittir. 

CLrfCr.  Cal.  Piist  ke.  how  wih  thou  be 
fci^?    : 

Fifgk,  By  God  and  my  country. 

a,  of  Cr^  God  send  thee  a  gpod  deliverance. 

£.  C.  J.  Kow  if  you  have  any  thing  to  move, 
do  it  We  could  not  hear  yo^r  motion  tJII  you 
had  pleaded ;  loir  ihe  method  of  the  Court  must 

^  Pi^^Ttji>|e  some  witnesses  at  a  ffi^kanoe, 
piylSrd.^  '„      ;         ,  . 

L.Hjp*J,^Wh^Te  are  your  witnesses  ? 

lii$k^  I  hive  ane  vritnesa  in  HoHand,  a  very 
4Mtarial«iier^  that  I  am  much  ooncemad  to 

Justice  tfuuei.  What  is  his  name  ? 

£iMi.4imm^kn^  is  (Steward,  my  ford. 

JLiO.:AihoA  4q^  Mc  ^Azharos,  t  will 
Acft  fOC^cmas^iai&a  jkime.  is  ^allowed  to  all 
AM  tarstttkit  their  d^tanee  in  ;ihut  when  a 
una  ja  in  BoBand»  I  know  not  njiat  tine  ya« 


Aira  ttaii't0  Main  from  tlrtnoa  nthafi 

dL.a  /.t  ijoak  ton,-  Mr.  Attdm^,  Wttf 
slvMild  not  we  attaw  Mr.  ntashinfo  tiliMiat 
biattialtilltM^tMirP 

Ait.  Otn.  1  anftk  he  hath  intaffe^edittjr 
thte  to  MiOe  Ito  to  it  Hedothnelteft  «b» 
and  I  wodd  fidn  know  what  ^  vritneasei  wQI 
prove. 

Jtisliee  Bolfteii.  It  nay  ba,  Mr.  AiionKy,lit 
vfiH  oobIos  wftttl  it  is  fliat  wHneiB  <»B  piovaL 

Ait.  OfH,  (Wt^wMeptinf  ^aeaas  «f 
tf^fiasoo  nSBon'ovirsiQe. 

£.  C.  J.  CamteoblV,  wd  pfwrt^fhOe^^  doiii 
s6 ;  hut  thtt:e  ttavf  he  wmto  wifs  thai  th^ 
prisoner  may  give  m  evidence  for  hmuteif  tfait 
mi^  be  materni  fbr  Inii  ta  nngfie  IM-iui  ddboee. 

Fitxh,  My  ford,  Lknaw  not  wheiMr  It  bt 
safe  for  me  to  tell  what  he  can  say. 

Justice /onn.  TfaeA^oottserveitlrfarilyiii 
ymir  own  judgment  whathefe'hebto  B  «iaterial 
witness,  orno  ? 

JPiteA.  If  my  lord  ehief  jaatie^  piittfe**  I 
will  aoquamt  hua  ih  private  wMh  it. 

AiL  Otn,  I  ner^  saw  ^y  good  eftet  of 

.    If  Ibc  1 


uieae  private  prooeedmgs 
diing.to  ofier,  he  may  do  it  pnblidy^  iatlMi 
6u9e  of  instite :  and  thetefore  1  deauB  ha  vattt. 
be  tried  tiilB  term;  for  he  hath  bad  «  whutti 
termVt  notioe,  and  time  enough  16  eumito 
vhat  persons  are  material  witnesses  for  him.. 

Justice  Jonrt.  Unless  ha  d6  shew  gtmAaaasa 
to  tfife  ocmtnry,  he  must  be  tried  this  teiii. 

An.  Oen.  And,  my  ford,  where  ft  is  in  tii6 
sam^  c6uaty  whm  tne  foct  wai  oomniftad» 
therB  is  the  leas  reason  tostsf  4  txiaihiak  in 
high-tresfion,  the  foct  must  ha  plan  ami  ian^ 
d^ift  againM  thttn. 

jL»  C  /.  liook  y<M»Mr.  Attara^f  pnBdvali** 
ture  he  hath  been  made  to  depsBd  «pan  hi* 
plea,  and  ha^  been  advised  so  to  do.         i 

FUtft.  Ves,  my  loid,  and  hi^B  hecB  dasa 
prisoneri  tod  not  aUowad  to  speak  with  aay 

£.  C.  /.  If  so,  then  it  may  ba  a  rtnyiiisa 
upon  hinv 

tiish.  My  hn^,  Ihare been  alkiwBd Botfiii^ 
to  Mfiare  for  my  defence. 

SoUcU&t  General,  My  lord,  he  ought  to  ba 
provided  for  hif  trial  this  term.  I  do  not  fcavw^ 
my  lord,  what  BritneaaeB  ha  can  uiBleud  to 
liavB ;  the  foot  was  donb  in  Middfeanr  hesB, 
and  theproof  of  the  drcumstfinees  of  Ihsei  fed 
do  arise  here-;  and  I  do  not  know  vtet  sor« 
prise  he  can  complain  of.  As  tothe  witaMB  Jn 
USb  yott  of,  that  IS  hi  HoUaad,  he  Mb  not  Idft 
yoa  to  what  purpose  he  is  a  witness  %  ao  tliBI 

rot]  may  know  ivhether  it  be  tnatarial  t»  bqI. 
know  verjr  veil,  my  lord,  m  the  <1M  BsHc^ 
when  die  priests  did  urge  it,  that  Chs;y  fas^jmt* 
nesses  beyond  the  sea  in  other  6oanKriea,.tli^ 
irere  not  suffered  to  delay,  their  ttist.t^oti 
such  a  pretence.  We  mast  iabmit.  k  IB.  yoBr 
fordship's  discretion  :  but  we  suppoafr^  iinMaS 
not  be  a  precipitdos  proceedij^  hh^faaiioif 
notice  of  his  trial  all  this  lar|B.  •     .,- ..' 
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miPM  111  II  ■UipiUCUyflOQ  BBB  iMpaiQ6irB|iiiii 

tiBOfrto ftiflbv  mi  tttok  kreaiimibfe  tlfiaA  lie 
sli(etakL'.'lla«e  dilAfe  dBffr'tenni  oodtiretMill 
deier  h  till  Uien.    We  «reiA  (ir^6Hrit  ^fh^m^ 

him  Uk  have  whei  whoesieB  W  rfrat  pretend 

^ir.  Gin.  Mt  lord,  I  neftt*  desirad  iihlfab 
cMe»  ser  it  «D|r  odieri nor  ever  ihaR  d«,  tMat 
justKetepreoififaled.  1  Imow^  these  opemM- 
ftir tiisk  pncttd vHih etteh etjiaal  tMpetetU 
piitiefl,thstwef»eed  iMtb6  baity  ;  and  there' 
l«i«|  <f  tmr  teirdBhtj^  he  of  thM  opinion,  I  aiih- 
mittott,  leithn  tfa«  ftm  imk  of  the  next 
tttih. 

X*  4a  X  xiie  onC  uraek  it  eatinot  be* 

Att.  Oem.  WitUn  the  dm  aetm  dayg,  I 
flMan. 

X.  C.  J.  The  ihat  Thuvaday  In  the  term. 
And'tahfe  Botfeey  Mr*  RtAhaiiity  thai  &ifae  day 
appointed  for  jroar  trial. 

FtMk.l  dam  l&erty  to  aee my  wife,  and 
hate  m  aof  icilor  in  the  aaean  time. 

luC  J.  I  irillfaBjm, fer that,  Mr.  Fte- 
haniaf  thift  Oohrt  cvoiiuiiaver  deny  any  thinff 
of  that  nahtto  to  antr  one  in  yonr  condition  and 
<itmwnaiMicea ;  hatyoarwrnmaknian  iUnae 
olltelibi^  w^  Ipmted  l^r:  and  if  idle  do 
aaaiBn.anillmwofit,  then  tfieCo«tmiiat  iv- 
strain  her^  and  hold  their  handa  ofer  her.  If 
W  jnawe  wiMed  she  would  nae  the  hbexty 
hiwfBStff  and not.ahoie it'*  '  ■ 

FiiMM.  My  htfd,  I  am  anre  ahe  will  nae  it 
InvWIf  heMfter,  and  miJaiDoin  use  of  it. 

X.  C*  J*  liook  yoo.  upon  her  cood  umffe  of 
lt,if  «hatiia  fidiV  demean  hendf,  aiaTnot 
ahnae  it^igaitt,  we  are  wflling  to  take  off  the  last 
nde,  ami  she  ahafl  have  the  atfnre  Kberty  the 
had  beAnethotnae. 

M.  Gea.  MTjth  thk,  if  yoor  lordshtp  picaae, 
wcdam  there  may  be  aome  otber  judge  of 
bar  pmdenee  l^aidea  faenelf,  and  the  fientenant 
of  the  Tower  be  by. 

MtMk.  My  fcMd^  I  dmtre  1  may  have  a  atdi- 
dtor ;  for  be  was  never  allowed  to  oome  and 
^eflklomeytbDoghl  had  a  role  ftir  him. 

L,  C.  /.  Look  you,  na  to  year  canfimad  imiw, 
whidi  waatbeToain  mason  why  yon  prayed 
a  aaUeilor,  we  cannot  idiow  you  ^em  any 
move ;  ibrnow  we  are  come  to  a  maner  of  fhct 
oniy^  andwe  ednnot  by tbernlea  of  biw  alhm 
ymitamiml,  Tberefl>re  what  need  you  bare 
of  a  aalkkor,  1  cannot  tell ;  bis  boainem  before 
wbam-go  ftoravon  to  tbecoonad,  and  from 
tlmmm^fNi,  which  is  ceased  imw.  BnttMs, 
Mr.  Attomey,  if  be  bare  a  desire  to  see  papers 
and  wottid  send  for  uny  papers  that  concern  bis 
dekmsh^im^Xiify  contain  no  new  tteasonabk 
nmntmnndtontrwancGs,  he  oug^bt  sore  to  have 
Ihsm^.  mid  if  he  barepapers  at.bishoose,  or 
any  ivteffi  abey'which  he  desires  to  make  use 
nf  m  bii  nwn*d«femae,  bein^  inspected  by  the 
lBnUmant.lt^  seetbot  there  beno  matter  of  evil 
oimcalMdifn  them,  he  may  hare  mi»«o  do  that 
for  him  Without  aby  danger. 

8frt».1ClMuI«avoinifeiett,  mybndi  Irat 


I  ^teiifs  Ibnir  aft'0Nip^iMpbe-imi«liiiitifAsi 
be;  for  Ain  soiiotodr  of  Sui is  a hcw^Nii^imd 
wtiMtBaM  of  bnai  bn^/^nytMany-mnlBwnl 
for  hat'dsMSoei  immss^  ^gamiS• 

LfC.J.  ilr.dM«meyi|v««9e«diioftfoflrsilnr 
hfl«m  trlH  be  Ihm  wnys :  for  bfeia^nsiiospmii 
Wno  Bim.aMse* 

Mrsw  FMsfteff^.  I  hop*  bia  aslicitov  majr 
came  tohim^a  inia  laaemrtiiins  hswrt»asBdfo» 
falfc  trilnesiesk 

dnat  ^Mes.  Yott  ean  tell  how  to  da  thet, 
sma^,  without  a  seiiritiyr. 

L.C.J.  l«siaatlielast  rsAawaaflsi  thcT9 
be  aAoiher  Tofo  made  t  for  he  m«sl  Imre  all 
jnst  advantya  to  enable  him  fo^bJadrfpnes. 

FUMh.  I&pe  liliallhav«nf«lcofomvlt» 
make  my  witnessm  appear. 

JwtLboiUn.  That  yon  may  have  srithooln 

X.  C*.  X  We  win  giveiroM  any  thing  «hat 
wfl  enable  yon  to  mafie  a  fait  deMce* 

CI  ffthe  Cr,  Haaball  baromibpoenaa  for 
bis  tritaeases. 

L.C.J.  ThenyMr.Fimhafffia,yaniimstmi<« 
pect-no  other  nntiiae.  Y«m  mwafc  tabanaHsn 
now,  that  upon  ^fimtlWasdav^nth*  nait 
terai,yonareloi«oeiTeylRirtnalfacre.  Takr 
the  pnaoMT  back. 

Jti,  Gen,  In  order  to  his  trial,  I  desire  tim 
sheriff  may  bring  in  the. freehoUeminok  to  the 
clerktrf  the  crowtt,  to  atrikd  the  jury,  v 

X.  C.  X  Mr.  Attomey,  wowill  «waider  of 
that,  bow  for  caawedo  that,  and  tbdronrmef 
Ae oomt  sban  be  obaerved.  Bat  ideabefaow 
we  can. 

Alt.  Gem.  TbatistbepractioeinWialaatthi 
bat.  . 

X.  C.  X  In  ohrilcai|Ho,  but  aelhi  4aiama4 
that  1  hnowef. 

Alt.  Gem,  We  have  rsaaon  to  deaiiwitf  ^bec 
cauaawo  are  alraid  ef  aon 
cauae,  and  foar^hete  may  bei 
in  vbe  laimn  of- them. 

FitMh.  May  I  not  aea  my  wifo  baftari  gid 
hence P 

L.  C.  X  With  all  our  heaito(  ahb  amf'go 
toyoa,Midwitfiyon,  Sir,  if  you  pibaaec  Hre 
win  not  hinderyou  of  bercompany,  aoihO«mry 
bersdffoixlyi 

Then  the  lieutenant  took  back  bia  piaoncr . 


The  Trial  oT  SDWARD  FITZHAiaUDIi,  ai 
the  King's-Beuch,  for  Bigh-Treasm^ 
June  P,  1681.    Trio.  33  Cmablbs  IL 

ON  Thmaday  jane  O^MSl,  BdaaidMa* 
haiim  was  bren|^  to  om  %av  of  Ae'OiMit  of 
Ki^'s-bench ;  andtbeeomtbei^gampiooaoi^ 

eO  nMS  * 

Mr.  l%ampion.  My  knd,  I  monJyoa.lba 
ottierdaf,«atl>efore9lr.  Fiiidntris%4fiai^  he 
might  gifa«iMAi«vidaace  aaho  had'to  jhrn 
against  sir ^ohn  Arondd  mid^  AMaad  Mb* 
mg,  opBcanii^4he  *doafh  of  ah>  Wmoadfoarr 
Godfrey ,  before  he  be  ooDfietoi^rtoionm  I  «Mt 
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lifiiiinteitood  U|ftt  iiwift  Otf  4««e|ioD  o^tbi 
c^uit,  that  we  might  moYc  ii  this  «iof|iiii(f  b«- 
fQcoc(MivietMm«  Ua£tb«  nught  4ecWe  Hpoo  oath 
here  in  court  what  he  Jwowa  of  that  ukat^er 
a|[aiDat  those  geDtlem^ ;  fo  after  h^  ia  csoa- 
▼U^,  I  believe  it  will  bb  too  late  lor  Ma|p  tliink 
of  it.  Mr.  GoclfVey  hath  a  great  de4  of  roaaoo 
todeeire  what  1  now  more,  that  bn  brother's 
murderers  may  be  |iroeecuted ;  i^td  w^  bnfw 
all  the  &vour  thaicau  be  granted  in  fivcb  a 
case  will  be  granted  unto  us :  for  ibei^ 
bath  been  a  design  of  late  set  ou  footi  to  amke 
it  be  beCeved,  <bat  sir  KdiiiuiMU>ury  God- 
frey laiirdcred  himsell',  notwiihstaading  Uiot 
dear  e^idenoe  tltat  hnXli  been  alreudy  givi'o  of 
this  matter,  and  notwitUslandiitg  t|i:it  several 
persons  hare  been  convicted  and  attainted  upon 
thalevidence.  80  thai  these  geutleuMXi  tlunk 
themseUes  obliged  to  brosecute  the  matter 
as  far  as  they  ean^  and  beg  of  your  loixl&hip, 
that  what  can  be  done  lor  tbera  may.  And 
particularly,  that  he  may  perfect  bU  discovery 
against  the  tHo  named  at  nis  last  examination 
before  the  gpraad-jury  ;  and  that  Ids  examination 
about  them  ma,v  uolv.bc  taken  by  the  couit. 

L.  C»  J.  Look  you,  Mr.  TliouipMim  tiiat  Uiat 
yam  inove^  beforc»  had  seiue  reason  in  it^  that 
he  might  be  examined,  and  give  evi<k'uci'  to  a 
mnd-Jury,  and  we  toM  yen  he  should  ;  but  if 
there  be  never  a  grandnury  sworn  vet,  who  can 
be  give  evidence  (o?  Would  you  Lave  us  take 
bis  exsioination  and  aftei-wards  give  it  in  evi- 
daivoeto  the  grand-jury  f 

Mr.  Thotuji,  My  lurd,  I  only  say,  then  it  is 
our  hard  hap  that  he  is  not  examined  before 
a  grand -jury. 

JU  C.  J.  fiut  do  yon  think  it  is  fit  for  you  to 
move  this  now  ? 

Mr.  IJump.  My  lord«  I  understood  it  wis  per- 
BMUed  nso  by  the  cipurt  the  other  day,  to  move 
again ;  and  I  move  by  the  direction  oi'  my  cli- 
ent, and  1  submit  it  .to  >'our  todahip. 

X.  C  J.  You  knoMT  it  caaoot  be  granted. 
Go  ooi  and  amsai*  thsj^ry* 

Fiixk,  My  lord)  1  b^g  that  my  wife  and  soli- 
aHoR  loay  b^  by,  ^  help  an4i^s«»;t  my  memory. 

X..dv.  LotjfOOr  wife  he  ^y  you,  if  soe 
ploawi  and  if  you  thiu^  h  is  any  advantage  to 
^ou^.with  all  our  hearts;  if  she  will,  let  her  go 
4lown  to  you. 

C/.  qf'Crcun.  Cryer,  ma^auOycs:  IVho- 
«vcr  can  inform,  Sic, 

AU*  Gen.  Aly  lord,  I  know  not  whai  the  ef- 
fect of  this  may  be  :  H  his  wife  be  inytructed  to 
instnicthiinfthat  9Ughl  not  to  be  permitted, 
with  sobmissioA  :  Suppose  she  should  come  to 
prompt  him  .{and  lor  cfjtim  she  b  weU  docu- 
laaalised)  Jb^^HW  tards^p  woo'taufier. 

Seg.  JfjfferkM.  My  lord,  she  comes  prepared 
4ii^]i<aMMrs  4n  iliOTt^^'^'vl- 

Mn^itaAarrM.  I  won't  shew  them  without 

^t rC7v4f«^ Ving«  any  VV^  Uiat  are 
djr^^t^ljy  ^coupael,  prepared  for  Jiiiu,  .without 
doobt  It  M  not  tjp^  bOjOMOWied, 

Bitfu  ISii^^arrU,  No^oo}  kisoiily  my  own 
liUlf 


L,C^J»  Wbatmieriawiitti»bgr  Ifofhofi- 
band,  for  help  of  his  memory  in  n^atter  of  ftct, 
leibsfcdoit. 

FitsharrU*  My  lord,  1  huiably.h^  my .  so- 
licitor mav  be  by  me  too* 

L,C,  /•   We  allow  of  no  solieitors  m  cases . 
of  Higb-treasott. 

Ci.  i(f  Or.  Edward  Fit^harrlsf  hold  up  thy 
hand  (ivhiclr  he  did) :  Those  good  men  whicn' 
thou  slialt  hear   called,^  and  peraetially   a|i- 
pear,  ^c. 

l\UkairU.  yiy  lord,  I  desire  they  may  lia 
di^inctJy  uauu  d  as  they  are  in  the  panncl,  that 
I  may  kiiu.v  bow  to  make  my  cliaUentfea. 

5W.  Ocn,  >ly  luitl,  I  n^u»t  humb^  ofior  it 
to  your  lordship  s  coiisidoratiou,  for  tlie  prece* 
du tit's  sake,  ivnetbcr  any  person  can  assqt  the 
prisoner  as  (to  matter  of  ikct  ? 

X.  C.  J.  \  es,  and  it  is  always  done  to  take 
uosctt  lor  him  to  help  his  memory. 

Scr).  J»j€.nit.  iiut,  myloro,  I  would  ac<> 
qiialut  your  lordship  what  is  the  thing  we  find 
in  this  case ;  here  is  a  particular  note  given  in 
tu  the  prisoner  of  the  jury,  may  be  sure  to  chal- 
lenge such  and  such,  and  don^t  challenge  the 
rc^.  God  forbid  but  his  memory  should  bo 
helped  in  matteiv  of  fact,  as  is  usual  in  tho^ 
cases;  but  no  iustructioiis  ought  to  be  givxu 
him,  sure.  And,  my  kinl,  tlte  example  v^dl  |;o 
a  ^oat  way  ;  and  iliereforc  \vc  arc  in  ^  our  l^i^- 
sliip'bdireclioud  about  this  matter. 

Fttzitarrin,  31  y  lord,  1  hope  it  Is  butju^  for 
1  liave  Ind  all  the  disadvantages  in  the  wocld.  I 
have  beeu  kept  close  prisoner,  and  have  not  been 
permitted  to  nave  any  one  come  if/  u^e*  to  ^^ 
me  in  my  prepaiatioufor  my  trial. 

JlL  Oew.  My  lord,  l  pray  your  judgment  in 
point  of  law  ;  I  doubt  nut  you  will  do  the  king 
right,  as  well  as  tbe  priboucr  ;  1  could  not  get  a 
copy  of  the  pannel,  till  la^st  night  ahout  four 
oVlodL :  Hero  is  prepared  a  copy,  witli 


and  mark$  v.'ho  he  should  (-Imlknse,  and  who 
not ;  and  truly,  my  lord,  biiice  1  Lad  the  pau- 
ocl  upon  lookiuc  o\  cr  it,  I  do  fiud  the  sherifi* 
hath  returned  three  anabaptist  pceacbetrs^  and  I 
know  not  how  uiauy  faoaticii ;  Aud  hince  thero 
are  such  practices  as  we  find  in  this  case^  we 
doubt  tl)ere  may  be  more  i  aud  therefore  I  pray 
she  may  be  rcinorcd. 

MvH,  Fitzharris.  I  will  not  be  removed* 

Fuzknrr'u,  Is  it  fit  or  loasooable  ibriue,  that 
I  should  stand  here  u  iihout  an>  help  ? 

Att,  Gen,  In  case  ^  ou  be  guilty  of  this,  you 
descno  no  ^eat  labour. 

Mrs.  FiUkarrii.  Suro^y  the  court  w||l  novar 
suffer  the  king's  counsel  to  take  aw^  a  man*a 
liie  at  this  rate. 

L»  C.  J.  Mrs,  Fitzliorris,  you  must  givc^good 
words  :  And  if  you  1^  ill  Dot  po  modoiit  1^  civil 
i  pronuse  you  we  will  r^fwove  you  presently^ ' 

Mrs.  FiizharrU.  Kyoudo  xemoFo  me^' i^At 
is  the  worst  you  can  do  to  me:  What  sboulo  1 
come  heratbr,  without.!  may  he)pa\>'  h^frfwij^? 

L,  C.  /.  If  she  do  bring  him  instfuctjii^ipf  | An 
oaoept  i^s;ahwt  sack  .and  -such  dPn^^^^^if^he 
does  misoehave  heis^»  ftnd  must  W  nenyii^^ 
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DiM^,^^  gftM  uttny.      r*   '*'  '    i'  :•         "*   j  Bdv  ui^A  your  oa^  P 

ife;/.  Gen.  A  woman  hath  arery  gt«At  pAki*  ' 
lei^ttfiirQiaBtliefhtbfca^d^',  Mt  1  it^M*  yet, 


knew  that  she  had  liberty  tobri^gT him iiiftMc-^ 
tio«H*atfy drtiiHi.  '^    ''""  *  .    -V 

Mn.  IVxkarris,  My  lonl,  th^lady  tni&rehioi> 
nttavf  If  iDchester  did  assist  'ut'ih^  case  of  my 
lord  Stafford,  and  todi*  notes,  and  gave  Kkh 
what  papeni  aha 


X.  C.  J.  Sore  it  is  no  such  huge  matter  to 
let  a  mail's  wife  stand  by  him,  H'  she  will  de- 


hciratiriMkdsoinely  and  fairly. 

An,  Oepi,  It  b  noti  tf'tbat i;rCte  all ;  biit  when 
she  cQ^dt  WkH*  ftifttrv^  knltucted,  and  with 
parCknilaf  directions,  that  is  theassi^ing*  him 
.coanM  ib  pointof  ftct.- 

L.  €.  J.  Let  her  stand  by  her  husband  if  she 
beqniet:  Biitif  «hebe  troublesome,  we  s^aU 
soon  remore  heir. 

FiM.  Itisimj^iblelsliouldmakemy  de- 
ienee^rithout'  her. 

Heij.  Jeffrries,  1  see  it  is  a  perfect  formal  brief. 

Mrs.  Fitzh,  Must*  ho  have  nothing  to  help 
himseM7 

Fiixk\:  ia  short,  the  Mns's  counsel  would 
take  mr  life  aWay,  without  lettiBg  me  make 
niy  ijtenxice. 

'A  If:  Otn.  T  de^re  not  to  take  any  papers  from^ 
\aaii  it  they  be  such  as  are  pertnitted  by  law. 

Sol.  Gen.  My  Mrd,  his  innocency.  must  make 
bis  ^eKiicfe,  aiin  nothing  eke. 

8wj:'JqJ^nf«f.   BIy  lord,   we  are  in  your 
16fdsm]^8  jndgmeotj  whether  you  will  allow 
.thetf^popciv. 

£.  C.  J.  Let  Tis  see  thejmper. 
'Efir^*  JHy  lord,  1  witf  deliver  them  to  my 
WiW  a^, 

.    *|&.C.*/;  I^etitbeso.    . 
.     iiL  tf  Cr,  Call  sir  WilKam  Roberts  (who 
diil'hOt.app^  I  Sir  Michael  Hefi€»ge. 

'{%r  M»  Henfage.  My  lord,  laaisoiU,  I  ean- 
itbt  «ttehd  4)is[cause,  ■   -    •     . 

L,  C:  Xj  We  cannot  excuse  yon,  sir  Michael, 
if  t|terfe  be  bot  enough  besides,*  it  i»  not  m  our 
,  p(/«^' to  exbiise  yon. 

Sir  M.  JSencage,  I  must  suffer  dl  things  ra- 
.  ihc<f  Ihan'lMte  my  health. 

X.  C.J.  Well,  stand  by,  till  the  rest  are 
called.'    '  .  '  , 

^'OL  hfCr.  45if  William  Gulston,  Nicholas 
UaintOQ*  Chflries  Umphrevile  (they  did  not  tfp- 
|ie4r)  r  J(Aui  Wiklman. 

Ati.Gen.  My  lord.  I  desite he  may  be  asked 
hehte  ke  be  tidied  to  the  book,  whether  he  be  a 
.  n^eiholdh'in  MiddksseX'P 

Major  Wiidman,  I  am  a  promntor  of  this 
'  |f eis^  >  ibl^  *1  was  n  p^rliaAient^an  t  n  the-  last 
uoH^ent;  ^dl  dare  n^  appear,*  my  kml, 
fby.lB^of  ibieibp  ciiefttioned  Ihrbreaob  of  the 
)A^tf^^  bf 'the  dommonsi  - 

-'   ''}^.X}en/ '  M^  loird,  I  p«^y  hd  may  answer 
mifc  d^esli^  .%\hether  he  be  ^  fb^holder  in 

.  '^Mi(^f  tniU^dn.  I  ptvy  t6  be  t^itiuied,  noon 
.  ^y^^HdcM  t^easoo*:  I  was  one  of  ihoar  thst 


L.b:  J.  Look  yon;  major  WiMmatn,  yoia 
aN^rtttnmeduporiapaiinel  here,  your  hare  ap* 
peared,  and  your  appearance  is  recorded;  you 
iviost  tiHSw^r  such  questions  as  aie  put  to  you  ; 
itisriiot  in  Vour  power  to  deny. 

Mojor  WUdman.  I  be^r  the  eateuso  of  tho 
oomt,  I  "cannot  serve  upon  the  jury. 

X.  C  J.  If  you  be  no  free-holder  the  law  will 
eroose  you. 

Migor  Wiidman.  Perhaps  there  may  be  some 
estates  in  my  name  that  may  be  Iv^bolda ; 
pet^iaps  1  may  be  some  tmstee,  Or  thefike. 

Alt,  Gen,  Have  you  any  freehold  in  yonr 
own  T^ht  in  Middlesex  P 

Major  Witdmem.  I don'tknow  that  I  have ( 
if  it  be  m  the  right  of  another,  or  as  trustee, 
I  take  not  that  to  be  a  freehold.  - 

Ci,  rf  Cr.  Call  Tliomas  Minson. 

Mrs.  Titnh.  Let  him  besWom,  tliet«  is  no 
exception  againsthnn. 

X.  C  J,  Hold  yonr  peace,  or  you  go  out  of 
ooort  if  yon  talk  again. 

Mn.  Pitzh,  1  do  not  say  any  thing  that  is 
anyharm,  my  lord. 

Cl.ofCr,  Swear ThoiMaJohnsoiiryptt shall 
well  and  truly  try,  &o.' 

Fiizh,  Mylond,  I  pray  the  cleik  may  not 
skip  over  the  names  as  they  are  returned. 

C/.  tf  Cr,  Sir,  I  tadlevery  one  as  they,  aie 
inthenannel;  anddonUdome  wrong*.- 

L.  C,  J,  It  may  be  he  docs  noicut  them  aa 
they  are'nentimied  and  set  down  in  the  pannel, 
for  all  have  not  appeared ;  but  calls  tiieeo  whose 
appearance  is  recorded.  •     • 

Ci,  of  Cr.  I  have  called  Hiem  as  tbey>  are 
here  set  down. 

L.€:J.  Well  kt  diem  all  be  called  for; 
may  be  they  will  appear  MW  that  ^  ndt  ap^ar 
belore^  "•■•'•-■'•     •••"^      <• 

CI,  of  Cry  Maidmiliidi  Bea#d;  \     '     -  -  ' 

Mr.  Bedrd.  My  lottl,  1  dosire  to  be  ezcuMd, 
I  am  very  infirm  andi^rjf;  afMMrt.'  ffarOMoera 
and  fifteen  yeaiti  of  age,'^^  least  ^' 

L,  6\  J.  Why  did  the  sh^fi^yetdrti  y^f  If 
you  be  of  \ti$k  wge^  ytju '  sMiiM  *  beVvl^odt  of 
th#|i«ehehiei(i'book.  ^ut  MOy/yorNamhere 
impadni^edj  and^  have  iipp<$ar^il ;  if  there  bo 
enough,  we  ivill  excuse  you. 

Justice  JbA«*9:  Heoughttfibavetpjhiessesof 
his  age ;  and  if  he  would  not  have  appeared, 
he  fmghf  have  had  a-  u-rit  oif  prii  ilege  tbr^  his 
disohargvin  reettrdof  his  ag«.<     •    •  » 

L:  C:  J,  •Weil,-#e  ^11  sfetV^ilth'}  5P*Cre 
be  enough  be^^^,W«wilfaparehitfr:^'<'  " 

Ci.  ^fVr.  Isiejc  Hony^iv^'^  dfiV  hMaf). 
pear) :  Lucy  RtifiAtly  ^(^fHurStrOrtlJt'IfCli- 
ry  Baker.  ■    ■  -  -■ --   ■•'"  '=  v  •-        •  '\\a.  oj:3 

An.  Gen,  My  lord,  l'clh(»ib^  fiKHb(^tte 
klog«  •   '"    •*'  '  *    -^ti.**  .1  ..f.xf 

FittharrU.  My  lord,  yf^tfi'^m  ^^UA- 
4ttige  Mm  r  I-deaIre  tb4kttOif«fe  Mw}-  Whether 
the-  two  ftMmeii  -sbould  lioi  ^'^  didfoig^, 
and  not  the  court  or  thecoilHsd;  -^  ^^ 
•  Seg^.  ilfrjNf«r#.  If'the  kfttg^*cW4n^;  he 
h'ath  lime  to^qhcw  cause tS^pa^eJ bo  gooe 
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.)  vrmm 

dkere  mat  any  Maf^t  *•  Uaf 


.    Of.  WCV.  Mima  WiMM  (ww  swoni.) 
JV/fkarrif.  BIt  l«rdl,  wmtk  u$t  Wr,  AtlMey 

X.  C  J.  litok  y*Mi«  Mr.  VibdNVtift  cMho* 
Mo  flMy  take  thMr  Mweutiou  to  mnf  bmui  ; 
but  tlie  canteneed  not  be  shewn  tfl  llie  pttmel 
is  goae  teoogh,  or  the  rest  ^  dw  Mran  elud- 

C/t.  #^  ^^>  vOlMI  &eiN|  Or  ^wpBeT< 

Hr,  Ktfftf.  My  iBra,  I  vn  no  freelieMer. 

L,  C.  J.  Then  jwi  eaoBol  be  sfrotn  li€re 

mt  tto  jnry  t. 

Gf.  of  Cp.  J«ihn  Willmore. 

AtLOen,  We  challenge  him  Ibr^kfay. 

Ji/sAaf*m.    For  what  eMsef 

lieQ*  Jt^u  TT  e  wiH  anew  you  feaaons  neve* 
after. 

CL^'Or,  Alenndcr  Hos^  (was  awern:) 
QOca  Shute. 

An.  Vtn.   Are  yav  a  freeholder,  Sir  f 

Mr.  Skute,  No. 

<4M.  Om.  Mr.WliitakerisgoCiiearhim,  and 
be  tells  him  what  he  is  to  do,  my  lord. 

FittlL  Here  is  the  lieutenant  of  the  Tower 
between  ne  and  him. 

8eij.  Jrf  But  the  bar  is  no  lit  place  lor  Mr. 
Whitaker,  he  is  not  Yet  eaBed  to  the  bar. 

CLofCr,  Maitin  James. 

Aii»  €x€M,  Are  you  a  frcehoMtr,  ovT 

flSr.  Jwtttt,  Yes. 
'  Att^  Gem,   Then  swear  hian,  (whidi  was 
«Dne.) 

CL  (f  Cr.  Nalhanad  Gi»ntham< 

Ait.  Otn.  Are  yon  a  fVeeholder,  6if  f 

Mr.  Ofwtikmn,  I9o. 

C.  of  Cr.  Henry  BeOing. 

AU.'Gtn,  Are  yoa  a  freeholder,  (SirP 

Wfwt*  BatM^c%  Yes. 
'  WHtk,  Then  I  challeage  him. 

Cf.  ofCr.  Benjamm  Hennis. 
(    Att,  Oea.  Is  he  a  frceMidef  P 

Mr.  Pfniitff.  "Ho. 

Att,  Gea.  My  lord,  yim  see  what  praetiees 
wove  nrr,  nMSt  of  the  jmy  are  no  freeholders. 

CLjfCr.  John  PreJfeon,  fdid  not  afipear:) 
Jehn^^lner,  tff  WbKe  Chapt). 

Ait.  Gtn,  He  hath  ihtehed  tfiesi  from  al 
<x>meis  of  the  tswnhere,  yet  not  aH  of  thctn 
Ireeholders  neither. 

CLqf  Cr.  ^«^ear  Mr.  Viner,   (which  was 

*  **  Hens  tfia<%ief  Justice  did  net  shew  the 
<aine(hfonr  la  fPiUlhanii,nrhidi  be  afterwards 
shewed  to  comit  Coninsfsmark,  in  4iracliBf 
Mm  how  tn  maka  the  kiae  shesr  ^anse,  by 
diaUenging  aB  the  rest. "    Note  in  former  Bdt- 


liam  Cleare,  (awam :)  ThaasM 


[sac 
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t  **  fn  kNnI  SoMll's  Trial  *  no  freehold' was 
'•acaSawad  take  a  eead  challenge,  andaeve* 
lal,  thoogh  no  frsdaUers,  were  admitted- to 


be  jpmanaon  ^  jory.    The  like  inao).  flKda^'s 
Qm^"  JiM»4a  lanMr  fiditistta 


ilii.  Oca.  Aak  Was  if  ba  H  a  A^iMvr 

Mr.  Grasam.  Ka. 

Ci.0fCr.  Henry  Jonea. 

Att.G^m.  labaaftwbaldar? 

Mr.  ftmm,  Na*  * 

C/.s<^Cr.  JWpbFair. 

Ati.  Gem,  Adi  him  tbai 

Crkr.  AaejKMiafrasbolder,Mv? 
.  Mr.  Fmrr.  Tm! 

CI  ^Cr.    Thn 
daoa.)    Saawd  Fieabady. 

AU.  Gem.  Are  yen  a  fiMboMar,  ttrf 

Mr.  FreekoHw.  Yea. 

An.  Gem.  IWa  awcar  bn 
dene.) 

CLofCr.   GifteriUfwittor 
(did  not  appear.)    £dward  WatH,  af 


(i^Mb 


Ait.  Gem.   Are  joa  a 

ram.  Yas. 

Ati.  Qem.  Tbanwa  diailsnga  yon  ftr  tba 
king. 

CLofCr.  JobaBradshavof  Halban<did 
noiappaar :)  Isaac  Heath  af  Wapanir  ^ 
freeholder :)    Edward  Hutchins  af  Waalmia- 


Att. Geu.  We cbaDeans  bim  ibrtfaa 

a^Xr.  JobnLockiarofWastr  * 

Att.  Gem.  ArayoaafraaboUbrP 

hir.  Luckier.  Yea. 

An.  Gem.  Than  swear  him. 

CL  ef  Cr.  Count  theae.    ThoaM 

Cntr.  One»dcc 

The  namea  of  tba  twatraawoni,  aaalbeae: 
Thomas  Johnson,  Lucy  Knightky,  Bdwaail 
WOfbrd,  Alexander  Hasay,  Murtin  J«Dfla» 
John  Viner,  WiHiam  Witben,  WiUkm  Osava, 
Thomas  Gofie,  Ralfih  Farr,  «iaaMl  F^aa- 
badT>  and  John  liockicr. 

0/.  cT  Cr.  Edward  Fitshaim,  baU  up  tlav 
hand.  Gentlemen,  yon  tbal  are  sworn,  look 
upon  the  pvisoneryand  hearken  to  yourohar0a. 

Fitzh.  My  lord,  I  humUy  b^  pen*  w, 
and  paper. 

L.  V.  J.  Let  liim  have  pen,  ink,  and  paper. 

CLcfCr.  You  shall  hare  them  praaantly  ; 
(which  were  given  him.) 

••  He  stands  indicted  by  the  name  of  Edward 
Fitshsrni,  late  of  the  pwish  of  St.  MaHin'a  m 
the  Fields,  in  the  county  of  Middbaez,  gent,  ipr 
that  he  as  a  Mse  traitor  against  the  moat  iBuio 
trious,  and  most  exrelleat  prinoe,  oar  sovereign 
lord  Chariea  the  Heoond,  Ut  the  grace  of  Gad 
Idng  of  England,  Soolland,  Fraace,  and  Ire- 
land, his  natural  lord ;  not  haviag  the  fear  of 
God  ID  his  heart,  nor  weighing  die  dn^  of  bis 
alle^iaaoa,  but  beiag  aMNred  and  aednced  by  the 
instigation  of  the  deril ;  the  lore,  and  true  d«a 
and  natnsil  obedienoe,  wbi^  a  true  and  Ibith- 
ful  anl^ect  of  ■our  aaid  soaersign  lofd  the  king, 
towards  him  our  said  sovereign  lord  the  kav, 
abould,  and  of  ti^  osmM  to  bear,  wbaihr  with- 
drawing ;  and  vntb  alThia  augbt  macMng  the 
peace  a«daowMii%aafd%  wilbiMliiafivg- 
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fltir'npaodiBOTe;  and  the  iiofmumumi  <#  ipifcr 

dom  of  Engttikd,  to  wohwa% %   and  pmmi^no- 
venign  lord  die  kiar  Aon-'tit  tide,  hoalinr, 
•od  rq^  Mme  -^  tbt  ktm&M  oiowft  o^  bn 
Idngdom  of  Bo^aad  to  depoitttid  depihe; 
and  oar  nid  aovetvigii  ^onl  di^ldB|f  to  deikth 
and  fiad  Junmuiuu  to  bring  itad  piit,the8Sd 
day  of  FebMdb^yiiidioaardyiavoftlietagQ 
of  oar  aofweign  lord  Ciiarlaa  the  StaoDd^'liow 
Iteg^  fingMA^«Jln»Mid  dmn  other  days  and 
tiiiica,  aa  well  before, iM^M,  at  the'  pariah  of 
»L  Mlfllb'^-far^te  FieUb^  io  the  catmty  of 
Bliddleiex,  trailoroasly  did'conpass,  knaffSne, 
and  ttlM4ihe  kMxif^  idaath,  and  ftnal  do&iio. 
tioD  of  our  said  aovereign  lovd  the  king,  and'llie 
awidaat  gw^mtneM  of  tbia  faSa  kingdonr  to 
i4iaM|tif  md)  al«er,  aad  whoUy  to  aabvert,  and 
him  ourfiaid  sofereign  lard  die  king',  that  bow 
ja,  ihMiAetftia^lMMidiir,aBd  regal  name  of  the 
imparial  crown  of  liia  kingdom  of  England  to 
da^Ma  and  diwlae,  and  war  and  rebellion 
agahiat  onr  aaid  aovereign  lord  die  king,  to  sdr 
m  a»Mary  whhhi  this  kingdem  of  figland. 
AdbMa^aidd  wicked  treaaona  and  tnutarooa 
hliag(tiaiioaa,and  purpoaeaafore' 
aaid  to  f aFfl  and  peHect,  he  the  said  Edward 
FitMhtiWrfaa4iyaBt»aator,logedierwith  one 
KilUhiidBiawayd;  a  aol^edt  of  our  aaid  aove- 
reign kfd  dMMajt^*  did'tben  and  there  traitor- 
•oaly  aaaemlde  himself,  meet  and  consult,  and 
the  same  hia  treasalif  and  tratterona  compaas- 
ngv; '  iiaigtoiyddDa.  and  pnrpoaes,  then  and 
thaie  to  the  said  Edmond  Evenird,  in  the  bear- 
mg  of  dfremodier  strifjeota  of  our  aaid  so?  e- 
ffaSfn  lord  the  kmg,  oipMiy,  maheioasly,  tral- 
IbmmIj,  and  adfiwdly  speaking,  dkl  poUish 
nndddtlint  And  to  persuade  and  induce  the 
aad^EdrtMli-Eveiaad,  to  bo  aiding  Wid  asaiat- 
ng  in  his  said  traitevooa  compaasitigs^  imagi- 
ndtuHlt  and^pui^pMea,  he  die  said  Edward  Fiu- 
iciria^  wr^  Mleti«ltor,  maHdously,  advisedly, 
aHl<«paiMi>0CiiMr  to  the  said  Edmond  Evemrd  a 
^raat  i«Wttd  thdn  and  there  did  offer,  and  pro- 
BDOle  to  procure.     And  tor  the  foither  com- 
ptaMig  •(  hia  trsaaohfl  afoieaaid,  and  to  incite 
die^eMttjeolaof  cor  said  soveieign  lord  the  king, 
as  one  man,  to  rise,  and  open  reheUkm  and  in- 
tfrneedtfu  within  diis  kingdom  of  England  to 
iftiscr,  agmnat  ditr  said  aovereign  lord  the  king, 
acind*  our  daM  softirtga  lord  tSe  king'from  the 
W^i  Umioar;  and  regal  name  of  tho-  iasperial 
drawn  df  Ms  Unffdetwof  Eoglaad  to  eaat  down 
and  depoa^  he* die  scad  Edward  Fftsharris,  as 
«  AUe  trailer,  a'certam  most  wicAoed  and  trsi^ 
tttwm  libel,4ltedlle  of  which  is  in  thoM  English 
wordi  iUlllwiilg,><'Th»trgfeBagiishiaati  speak- 
in^  l^lain  Bnf^h,'*  tMtamnily,  imdiaiouBly, 
and  -aiRrfaedly,  iNi  writing  to  be  made  and  eac- 
prcdrtd,  did  Jhen*  and  there  cause,  procwpeand 
paMlsh ;  In'  wliidi  said  HbH  the  said  most 
siMed  IMMkOHV  and  tntttsroaa  coflspaasian, 
iMstti^aditaaaMd'purpBaaB  aibnMid,«f  him  die 
rtitfawwilift  PiiaHnrris,  to  eseiia  and  pcvsuade 
ti»'<umh<i  isfiar  ailtf>aa^€9igmloid4he  hiaf^ 
you  yiiu 


of  diia^kiMiom  nfjE^glaaa,  against  ^ur.smd 

SOTiir^g|»lopdthe<k^g-toTiseaiidi«beU  IMM^ 
our  said  sovereign  lord  the  kingf  IVqaUlis  #jrj|^ 
honour,  and  re^  name  of  the  impeciid  tffown 
of  this  his  }jb$^fiptiii,^t  £i^;land  to  dqviveomd 
depp9eKii>:.V9F|tin^  arorejipmsse^  aaa  decb^ 
ftqHWit  Q^ier^lhia^  as  tblloweth : ."  If  Jamea 
(meaning  James  duke  of  York,  the. brother  of 
4iN9i.aaidafiKeimgn  -Isrd  the  long)  be  consctoua 
and  gi|ilty ,.  ij hs».  (moiff ing  Chariaa  s?,  now  king 
•of  .jEnigbind)  i»  aa  too,  believe  me  (meanioe 
hi#ad|;i^.a«M  SAvmf^  Fitzhanas)  bodi  diese 
(meamng  onr  aaid  sovereign  lord  tbe  king^aad 
the  said  Jyneadnho  oi*  York)  arebrefren  in 
ittiqniljft,  tbev.  (meaning  «iur  said  soveusi^  lord 
the  kmg  and  .daaMs  duke  of  Yoric)  are  m  eon* 
federacy  with  Pope  and  Frenoli  to  in>ryduc> 
Ijopenr  and  arbitrary  gawrniDeat,  as  their«o* 
dona  nneaaiog  the  actiona  of  our  said  sovereign 
kml  the  king,  and  Jameaduke-ef  York)  demon- 
atrate.  The  pariisimnt%  Magna  Charta  and 
Liberty  of  the  Subject  are  aa  heavy  yoissa 
they'd  aa  wilhngly  oastoS;  te  to  make  tfaam* 
aelves  (meaning  our  aaid  aovereign  lord  the 
kinp,  and  the  said  duke  o^  York)  as  ahsolttte  aa 
theur  brodier  of  Fi-anoe. .  Ai«d  if  4hia  can  be 
proved  to  be  their  aim  (meaning  our  said^save*' 
reign  lord  the  kiag^  and  the  uoresaid  duke  of 
York)  and  main  endeavour,  why  should  not 
every  true  Briton  be  a  Quaker  thus  fftr^and  let 
the  English  spirit  be  up  and  move  us,  (oiaan- 
ing  the  subjects' of  our  said  sovereign  lord  the 
king  of  this  kingdom  of  Englandf  all  as  one 
man  to  self-defence?  Nay,  uid  if  need  be,  ta 
opeii  action,  and  fling  oif  those  intolecable 
ndeia?"  (Meaninff  our  said  aovereign  lord  the 
king,  and  the  said  duke  of  York.)  £id  in  ano«> 
ther  pkoe  in  the  said  most  wicked  tr^itennia  hbel 
are  eoatsiaed,  amangst  other  things,  these  fidae^ 
seditious,  and  ttaiteroua  'Sentencea  in  these 
English  wordsfoUowiag.  >*  J.  and  C.  (meaning 
th^  said  Charlea  attr-  ^veincioa  lord  the  Idng^ 
and  his  said  brother  Jamea  dw&.of  York)  bodi 
brethren  in  inii^ty,  ooirupt  boUb  in  aoot.  and 
brandi,  aa  you  (mganiog  ihaspbjeots  of 'our 
said  sovereign  .lord'.th0*ldng)  l]mve8een,tiief 
(meaning  our  said  sovereign  lord  theJiiug^nd 
tha»8aad  dukaof  York)  atiidy  hat  tojtmdavi^you 

eining  the  aulgects  oi  our  said  sosmign 
the  lung)  to  a.  Romish,  and  French-liKe 
yoke.  Is  it  not  plain  ?  Have  you  (meamng  the 
sul^acts  «f  our  wid^ovaieigalord  thekio^  not 
e^es,'  senses  or  ie^iing  ?.  Where  is  that  old 
kugtish  noble  sfjirit  ?  Are.  yea  (meaning  die 
sulgects  of  our  saidsovflrei^lard  the  kin^  be- 
come French  asses,  to  sufie£ai]y:b>ad  to  be  laid 
i^n-you?  And  11'  yo^  (oif^Miiii'gcl^e  subjects 
ot  our  said  soifpraigurlovdah^ju^j^xuupgei  nn 
remedy  irom  tlfeia«extpariiaf|^ei^  ^  OQfM»i4f 
you.  (meaning  a^jain  the  seliiyiii«[  of  louf  ^nlsa- 
vetieign  k>rd  die  king)  will  nat?>  y djjMji'e  ^• 
(meaning  our  said  sovereign  loratne  Riagr  ^tat 
now  is)  i«peutanot,4;empSaai^f^4)MiDa^^ 
yiof^  then  up  all  ((neaoii^  tfaa  ^qje^.of  .oar 
soverewn  locd  die  king),<aa  one>man»^0:l)r&ve 
^finglishmenl  I^>ok.tQ  yona  ovvii^ci^wx:  '^reit 
be  too  late,  roiya  aftynngspirfas.^^ 
Z 
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ther  place  in  the  said  most  wicked  and  traito- 
rous libel  are  contained,  amongst  other  things, 
these  false,  seditious,  and  traiteroos  sentences 
in  these  English  words  following ;  to  wit,**  I 
(meaning  himself  the  said  EdwimI  Fitzharns) 
will  only  add,  that  as  it  is  the  undoubted  ri^^ 
of  parliaments  to  make  a  law  against  a  popish 
successor,  who  would  prove  destructive  to  oiv 
Taws  and  liberties ;  so  it  is  their  undoubted  right 
to  dethrone  any  possessor  that  follows  evil 
counsellors  to  the  destruction  of  our  govern- 
ment,'' Troeaning  the  govemmeni  of  this  king- 
dom of  Lngland.)  And  in  another  place  in  the 
said  tnuterous  libd,  are  contained  these  English 
words  following :  **  Then  let  all  (meaning  the 
subjects  of  our  said  sovereign  lord  the  king  that 
now  is)  be  ready ;  then  let  the  city  of  Limidon 
stand  by  the  parliament  with  offers  of  any  mo- 
ney for  the  maintaining  of  their  liberties  and 
reugion  in  any  extreme  wavt  if  parliamentarr 
courses  be  not  complied  with  by  the  king ;'' 
(meaning  our  said  sovereign  lord  the  king) 
against  me  duty  of  their  allegiance,  and  against 
tlie  peace  of  our  said  sovereign  lord  the  king, 
Ids  crown  and  dignity,  C^c.  and  against  the 
form  of  die  statute  in  this  case  made  and  pro- 
vided." 

Vfbti  this  Indictment  he  hath  been  arraign- 
ed, and  thereunto  hath  pleaded,  Not  Guilty  ; 
and  for  his  trial  hath  put  himself  upon  God 
and  his  country,  which  counti'y  you  ai'e,  &c. 

Crier,  Madce  proclamation.  O  yes,  if  any 
one  will  give  evidence,  &c. 

Mr.  Heath.  May  it  please  your  lordship, 
and  you  gentlemen  of  the  Jury,  this  is  an  in- 
dictment of  high" treason  against  EdwanI  Fitz- 
harris,  the  prisoner  at  the  bar ;  and  the  indict- 
ment setsi  forth,  tliat  the  2l8t  of  February,  in 
the  33d  year  of  the  king,  at  8t.  Martin%'»in- 
the-Fields,  he  did  compass  and  imagine  the 
death  of  the  king,.andto  raise  war  aM  rebel- 
lion within  this  kingdom.  And  the  indictment 
does  set  forth,  that  for  the  accomplishment  of 
this,  he  did  meet  and  Assemble  with  one  Ed- 
mond  Everard,  and  several  others,  and  did  dis- 
cover this  his  traiierouB  purpose  to  the  said 
Everard,  and  di<l  persuade  him  to  aid  and 
fliasisi  therein  *,  and 'offered  him  great  rewarda 
if  he  would  do  so.  It  further  sets  forth.  That 
for  the  further  perfecting  of  this  treasonable 
ima^ation  of  the  said  Edward  Fitzharns,  he 
did  trame  and  make  a  treasonable  libel,  and  the 
title  of  the  libel  is,  <  The  true  Englidunan 
'  speaking  plain  English  V  and  in  that  treason- 
able libel,  are  these  treasonable  words  con-' 
tained,  *  If  James  be  guilty'  (meaning  the 
duke  of  York)  *  Charles'  (meaning  the  king) 
'  is  so  too,'  (Sec.  And  the  several  words  U»t 
have  been  read  to  you  in  this  indictment,  are 
contained  in  the  said  libel,  which  I  shall  not 
repeat.  To  this  indictment  he  hath  pleaded, 
^oi  Guilty;  if  we  prove  it  upon  htm,  you  are 
to  find  him  guilty. 

Serj.  MaynartL  May  it  please  your  lord- 
ship, truly  It  is  a  sad  thing  to  consider  how 
many  haT«  been  foimd  gniltj  of  pkming  against 


the  king,  but  none.have  gone  so  finr  aa  the  firi* 
soner  at  the  bar:  ftr  they  designed  only  his 
death ;  but  this  person  would  have  eanied  on 
hn  treason  by  a  means  to  slander  him  whOe  he 
was  alive,  aoid  therdiy  to  excite  the  people  te 
swib  a  rebeUion  aa  yon  have  beard.  1  aMI 
add'no  farther  words ;  the  thing  is  not  aggra- 
vatahie,  it  is  so  great  an  offence  it  itself ;  but 
we  will  call  our  witoeases,  and  go  to  our  proof* 
Att,  Gen.  My  Lord,  yesterday  yoQ  had 
here  the  primate  of  Ireland,  who  was  found 
guil^fora  notable  high-treason  in  Ireland: 
you  nave  now  this  day  before  yoa  one  of  hia 
emissaries,  who  is  come  over  into  England, 
and  who  has  here  committed  one  of  the  most 
execrable  treasons  that  ever  was  brought  into 
a  court  of  justice ;  I  must  needs  say,  that  it 
will  appear  to  all  the  auditors  this  diay^  that 
here  is  the  highest  improvement  of  the  Popisb 
Pk)t,  and  aggravated  with  such  circumalanees, 
as  shew  they  have  ont-done  themselves  in  it* 
Hitherto  those  cases  that  have  been  br(kight 
into  judgment  before  you,  have  been  the  at- 
tempts upon  the  Ufe  of  the  king,  in  inatanrfB  of 
either  shooting,  stabbing,  or  poisoning :  I  say, 
hitherto  they  have  gone  no  further  than  to 
practise  these  things,  and  that  by  popish  hands, 
they  have  kept  the  plot  atnongst  tfaemselves  $ 
but  now  they  have  g^ne  one  step  fixrther,  that 
is,  by  attempting  to  poison  all  the  Protestants 
of  England  as'mnch  as  in  them  lies,  that  they 
shouldby  their  own  hands  destroy  one  anotlier, 
and  their  lavi^ul  prince ;  tliat  la  the  treason 
now  before  you ;  and  I  take  it,  with  submis* 
sion,  they  can  go  no  further.  For  it  is  im- 
possible to  arise  to  a  higher  piece  of  malioe 
and  vilhuny  than  to  set  the  people's  hearts 
against  their  prince,  and  to  set  tbm  togedier 
by  the  ears  one  against  anothei*.  This  we  shall 
prove,  in  the  course  of  our  evidence,  to  be  the 
design  of  tiie  prisoner  at  the  bar.  The  geoeml 
design  hath  l^en  opened  to  you  out  €»f  the  in- 
dictment to  kill  and  destroy  the  king,  and  to 
depose  hiui  from  his  government ;  and  we  shall 
charge  him  with  all  those  several  overt-acts» 
which  I  simll  open  to  you  :  First,  sereral 
meetings  to  consult  about  this  matter  at  Gray 'a 
Inn  and  several  other  places ;  which,,  my  lord, 
I  think  there  is  no  question  to  be  made,  but  is 
an  overt-act  to  make  high  treason.  We  afaall 
go  further,  and  shew  that  these  designa  he  had 
to  depose  the  king,  and  raise  his  people  against 
liim,  he  does  deoare  openly  to  Mr.  Everard  ; 
which  is  another  overt-act  widiin  the  new  ;sta- 
tote.  We  shall,  my  lord,  go  further  yet,  and 
pi'ove  the  great  rewards  he  hath  offered  to  Mr» 
Everard  for  joining  with  him,  and  being  aa&st- 
ing  to  him  in  this  ailair,  part  in  ready  money, 
and  part  in  annual  pensios.  And  there  your 
lordship,  will  find  wheia  the  aprtog  is,  tirom 
whence  all  these  mischiefs  arise,  some  foreign 
power ;  but  the  Papists,  the  priests  aie«t  the 
bottom  o^*  it,  they  are  the  persons  that  set 
him  <m,  and  these  must  draw  m^i  giea|  necsoi» 
beyond  sea,  who  nmat  reward  this  g«)tt»»aa 
for  being  a  partner  in  this  plot.  And  we  shall 
prove  some  numey  paid  in  hand*    ^ui  iSiau^ 
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mj  \wd,  that  whidi  was  thfr  effect  of  this  cod- 
milt,  19  Hie  frftiYiingr  this  pernicioaii  libel ;  for  so 
gire  me  leave  to  call  it. 

My  lord,  theindictmentisiiiodest,  but  when 
Tou  oome  to  hear  the  libd  itself  lead,  yon  will 
nnO  it  so ;  'and  it  was  not  prudence,  that  so  vile 
a  thing  shoald  appear  upon  record.  And  truly, 
I  beltere  in  a  Protestant-kingdoin  it  is  the  first 
attempt  o!"  this  nature  that  c?e»  was :  For,  mj 
lord,  It  is  to  deftoe  the  whole  royal  family,  it 
is  to  stain  their  blood,  and  to  make  them  vile 
in  the  sight  of  the  whole  kingdom,  and  of  all 
posterity.  My  lord,  this  libel  in  its  particnlars 
chaigcth  that  most  excellent  and  innocent  per- 
son, our  late  and  ne%'er  to  be  forgotten  sovereign 
kinsr  Cbailes  1,  to  be  the  author  of  the  Irish 
rebellion ;  it  cbarffes  onr  present  prince  with 
the  exercise  of  arbitrary  government,  to  be  a 
Papist,  to  be  a  person  tliat  deprives  his  sub- 
jects of  all  manner  of  Iberty,  and  property ; 
in  express  terms,  it  charges  him  with  tliis,  than 
which  nothmg  can  be  more  false:  for  there  is 
none  of  his  subjects,  I  think,  but  most  say, 
that  our  most  gracious  prince,  for  the  time  he 
hath  reigned,  may  vie  wth  the  best  80  years 
of  any  orhif  predecessors,  for  the  preservmg 
the  liWrty  and  property  of  the  people,  for  giv- 
Mg  US  peace  and  plenty  all  our  time,  for  the 
permitbDg  and  securing  to  them  the  free  cur- 
rent of  the  law,  and  tor  securing  their  civil 
and  religious  rights. 

My  lord,  when, we  have  gone  through  the 
evidenca  about  the  contexture,  and  tbislibel  is 
read  and  produced,  we  shall  prove  the  design 
of  it,  and  how  it  was  framed,  and  the  eyes 
«f  the  world  will  be  opened,  and  you  will  see 
that  this  was  no  intention,  no  engine  framed  to 
trepan,  er  ensnare  any  private  person,  or  as  it 
was  secretly  bruited  abroad,  to  be  put  in  such 
men's  pockets ;  but  a  piec-e  of  the  greatest 
Machiavellian  poKcy  that  e%-er  was  invented 
snd  prepared  for  a  public  press,  as  a  catholic 
poison  to  infect  all  ttie  king's  subjects,  and  ex- 
cite thein  one  against  another. 

And  we  shall  prove  that  ttiis  person,  in  the 
•everal  methods  that  I  have  opened,  hath  pro- 
ceeded to  accomplish  his  traiterous  designs  of 
dethrobmg  the  king :  nay,  he  hath  said,  it  is 
resolved  among  them,  now  that  nothing  else 
^1  do  it  but  the  ooisoning  the  hearts  of  the 
people  with  hatred  to  their  king,  and  malice 

rnst  one  another.  And  when  we  hyr©  proved 
matter  fuUy,  through  all  the  jxuts,  we 
iDust  leave  it  to  the  jury,  who,  I  <[uestion  not, 
will  do  themselves,  and  all  other  Protesttfnts 
right,  as  well  as  their  prince.  We  shall  now 
go  to  our  evidence,  «nd  first  we  will  call  Mr. 
Everard ;  hut,  my  lord,  I  would  only  first  ob- 
■etve  to  yen,  that  this  gentleman^  Mr.  Fitz- 
harris,  and  Mr.  Everard,  werebo^  em[rfoyed 
in  the  French  king's  service,  and  there  ac- 
quainted together.  Mr.  Everard  came  eaT<y 
off,  and  became  a  Protestant,  leaving  the 
French  king's  service,  because  he  found  their 
several  plotB  and  deslgna  upon  England.  Then 
i*«mes  Mr.  Pitzharris  to  him,  and  because  he 
fefrkcdopon  Mr.  £ii%fard  not  tobeiewarded 
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according  to  his  merits,  invites  him  over,  with 
telling  him  those  thin^  that  thr  wimess  him- 
self will  tell  you,  back  again  to  the  French 
interest. 

Then  Air.  Everard  was  sworn. 

Fitzharrit.  Look  me  in  the  face,  Mr.  Eve- 
rard. 

Eterard.    I  will.  Sir. 

Att.  Oen*  Will  you  acquaint  my  lord,  and 
the  jury,  how  you  came  first  acquainted 'with 
the  prisoner,  and  then  tell  the  several  passages 
between  you. 

SoL  Utn,  Tdl  your  whole  knowledge  of 
this  matter. 

Everard,  My  lord,  I  came  acquainted  with 
Mr.  Fitzharris  beyond  seas,  when  we  were 
both  in  the  French  king's  service,  and  on  con- 
feree with  him  of  late,  especially  about  the 
beginning  of  February  last,  he  renewed  his  ac- 
quaintance, though  at  several  times  before  we 
had  several  discourses  whereof  I  did  not  take 
much  nodce,  but  in  those  meetings  in  February 
last,  and  in  those  visits  he  paid  me  then,*  we 
had  sereral  discourses  tending  to  represent  the 
disadvantages  and  sufferings  I  sustained,  for 
adhering  to  the  protcstantand  English  interest ; 
and  besides  comparing  in  the  other  balance, 
whatadvantages  I  might  expect  if  1  would  re- 
ingratiate  mysdf  into  their  interest. 

L.  C.  J.  What  interest  ? 

Everard.  The  French  and  the  popish  inte- 
rest. And  there  "was  an  opportunity  in  my 
hands,  wherein  I  might  be  servicealne  to  my-' 
self  and  others  ;  and  he  told  me  there  were  se- 
veral persons,  among  whom  were  some  par- 
liament men,  that  did  adhere  to  the  French 
interest,  and  gave  an  account  to  the  French 
ambassador  of  every  day's  proceedings :  And  as 
I  was  looked  upon  to  be  the  author  of  a  kind 
of  pamphlet,  that  was  called,  *■  An  Answer  to 

*  the  King's  Declaration,  concerning  the  I>uk8 

*  of  Monmouth ;'  therefore  I  shoiud  be  fit  to 
serve  them,  especially  to  make  such  another 
pamphlet  to  reflect  upon  the  king,  and  alienate 
him  fmm  his  people,  and  his  peo^e  from  liim 
Whereupon  I  told  him  I  would  do  any  thing 
that  was  for  my  true  interest,  but  I  did  con- 
ceive with  myself,  that  that  was  "none  of  it. 
He  appointed  a  time  vrhen  we  shouldf  meet 
again  ;  but  I  sent  him  a  note,  I  could  not  meet 
possibly  that  day,  which  was  Monday,  as  I 
remeniber  the  9lBt  of  February :  However  h« 
was  impatient,  and  came  tome,  and  told  me  he 
would  gfive  me  heads  and  instructions  tending 
to  that  pamphlet  I  was  to  write,  to  scandalize 
tlie  king,  and  raise  n  rebellion,  and  alienate  the 
hearts  of  the  kingdom,  and  ^rt  the  people  to- 
•yether  by  the  ears,  fjpon  thiaJie  gaveme  some 
heads  by  word  of  month  :  As  soon  as  I  narted 
lirom  him,  I  met  wth  one  Mr.  Savtle  or  Lin- 
coln's«»Inn,  and  as  soon  as  1  met  with  him»  ^ 
I  acquainted  him  with  what  was  passed,  and' 
told  him  I  wished  rather  than  10/.'  I  had  met 
him  sooner,  half  an  hour  before.  Why,  what 
is  the  occasion,  says  he  ?  Why,  said  I,  there  is 
a  person  that  buftth  bad 8«ch andsttch  discourse 
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vntik  me,  And  out  of  his  Qwa 
otbera,  is  for  lae  to  write  a 
reflectiDg  open  his  majesty  and  tbesovtm- 
meiit.    And  upon  this  1  said,  Mr.  «mfei  I 
shall  not  ooofer  with  him  any  fbrtbery  vaX/en 
I  hare  somebody  by  to  witness  what  he  says ; 
he  speaks  most  commonly  French,  and  Sone^ 
times  English,  and  therefore  it  mos(be«B0 
who  understands  both  the  ton^oes  wdL    8o  we 
went  into  the  city.t<M^etber  that  alVemoon  to 
one  Mr.  Crowds,  who  is  a  sillanan  in  QnesD 
Street ;  said  we,  Sir,  yoa  ave  a  moderate  im- 
partial  man,  and  i^identand  French,  we  desire 
you  will  be  present  to  over  hear  mme  pioposals 
that  are  maoe  to  me  tending  to  set  our  country 
together  by   the  eaiSf  and  he  ootnes  from  a 
po|»ish  party.    Mr.  Crow  sidd,  h«  would  he 
willing  to  vndertaisB  any  thine  to  serve  the  pro- 
t^staut  English  interest,  but  he  would  not  an- 
dertakatospeak  Freochsowell  as  to  beaUe 
to  understand  all   nioa  passages   and  words 
tjiat  might  be  nropoasd.    And  then  Mr.  §|ivile 
and  I  went  to  %lr.  Smith  a  Durham  gentleman, 
and  Qfiade  him  the  same  proposal  1  had  made 
Mr.  Crow,  desiring  him  th^.he  would  oome 
and  overbear  our  mscourse,  and  I  would  place 
him  in  a  fit  place.     Mr.  Smith  assented  to  the 
proposiiioDS  and  said  he  would.  Mr.  Smith  asked 
mc  what  day  and  time  we  were  to  meet ;  I  told 
him,  to-morrow  at  six  or  seven  O'clock  at  night  at 
my  chamber  in  Grays- Inn :  ButfurUier,  he  said, 
we  must  have  other  witnesses,  for  one  witness 
would  not  b^  sufficient ;  so  we  went  to  the  Ex- 
change Coffee-house,  and  there  we  met  with  sir 
William  Waller,  to   whom  we  made  the  same 
proposal,  that  since  vre  roust  have  some  that  nn- 
aetstood  French,  and  keep  the    thing  secret, 
€Si  it  were  time  to  have  it  some  out,  he  would 
please  4o    undertake  it.    Sir  William  Waller 
promised  to  o^me,  but  £uled  the  first  meeting, 
which  was  to  be  on  th&  Tuesday  ;  then  we 
ifrent  to  another  French  merchant,  who  was 
nropofi^by  Mr.  SavUe,  but  be  was  not  within : 
So  then  we  must  rely  on  one  witness  for  that 
meeting.      Mr.  Fitzharris  was   ta  meet  me 
a]^out  two  o'clock  at  juy  chamber  in  Gray's- 
Inn,  where  Mr.  Smith  and  Mr.  Savile  were  to 
meet  Fdcewise,  and  they  came  first  to  the  tavern 
just  at'  the  oomer  of  Fuller's- Rents,  which 
liath   a  promect  into  the  court:   And  from 
thence  I  saw  Mr.  Fitzharris  in  the  court  point- 
ing to  anothergentlenian  that  was  with  hua,  up 
tgmy  chamber,  and  he  was  walking  suspioiMisly 
i|p  and  down.    Then  I  went  out  of  the  tavern, 
and  came  up  to  my  chamber,  and  ailer  a  little 
while  calptam  Fitznarnscame  up  to  my  rsom  ; 
X  placed  nim  in  another  room,  where  my  wife 
was,  and  shut  the  door  to,  whilst  I  sent  word  to 
Mr.  Smith  to  come  into  the  outer  room  and 
shut    himself   into  my  closet.    There   was 
Mc.  Smith  in  the  closet,  jsod  theic  vrasan  hole 
or  two  for  the  purpose  made  through  both  the 
plankf  of  the  boards  and  hancpn^  hvt  the 
hangings  hung  oyer  the  hole  that  it  might  not 
bedocamedby  Mr.  Fitdiarnsj  aodhecoald 
raise  it,  and  tlnm  see  who  was  in  the  room,  and 
hear  their  Wbrds^  finrlflaoed  my  chair  towipds 


thedam^  wlHcii.had«B«MiB*oiift«v«rd8,  «b4 
nowaidthMiIdUalaadwaMt  the  hole^Mid 
now  and  then  sat,  t»  givalb.  Sopith  advaBti0S^ 
andtoginreMr.FitodMviisiiosaspifiioD.    Wben 
we  were  so  nlawwi,  Mr.  Fitahanis  a^cd  an 
what   I  had  doae  as  t»  the  thing  btsms- 
ed,th»  libel  that  Iwaa  to^wup;  laaid,! 
«aabttay,aad  had  nol  beenaUelo  finiskit; 
but  here  awp  Sony  heads  of  it,  aid  I,aad  shewed 
him  half  a  dpcen  lines  drawn  cytnystWr  ;  and 
when  I  bad  read  them.  Sir,  said  I,  is  this 
your  bumI  ?  Yes,  said  be,  but  I  amst  add 
moch  more  than  this  is  to  it.    Then  Mr.  Fitai- 
hanis  proceeded  to  give  me   fivtber  instroo- 
tioDs;    and    so    repeated  what  inslructiona 
he  had  given  me  before,  that  the  king  and  all 
the  royal  family  must  be  traduced  to  be  po* 
pishly  and>arbinnarilv  inclined  from  the  begin- 
ning,  that  king  Charles  1  especially  had  an 
<hand  in  the  Irish  rebellioii,  and  that  likefwise 
king  Charles  ^,  that  now  is,  did  counteoaDoe 
the  sasK,  as  did  appear  by  lus  promoting  those 
very  officers  that  were  in  the  Irish  lebellion, 
Fitz-Gerald,  Pitz-Patrick,  and  Mo^-Garrat, 
wluch  shoukl  be  named  in*  the  libel.    Besides 
that,  the  act  made  at  the  king's  coming  in,  for* 
bidding  any  to  caO  the  king  papist,  was  merely 
to  stop  peck's  mouths,  &at  they  should  not 
call  bun  a  papist,  when  he  should  incline  to 
further  popery,  and  did  intend  by  his  actiens  so 
to  do.    And  besides  his  adhering  so  dosely  to 
the  duke  of  York's  interest,  was  to  be  another 
argument  of  it,  his  hindering  the  doka  of  York 
from  ooonnff  to  his  trial,  imd  to  bo  psooeeded  > 
against  by  the  parliament,  and  hiadermg  tlia 
officers  that  were  put  in  by  the  duka  ofiork 
from  being  cast  out.    Another  argiMMBt  was, 
because  those  privy  oonnsdhMS  and  jnstioes  of 
the  peace,  that  did  adhere  to  die  Prflicslaiit  in- 
terest, were  turned  out  of  all  plaoeaof  tnistr; 
and  besides,  he  said,  it  did  appear  to  the  people 
consequently,  that  the  long  was  conacioua  to 
himself,  that  he  was  as  guiitv  as  his  hroUief 
and  was  as  much  a  papist  as  nis  brother,  and  it 
was  in  the  people's  power  as  wdl  to  d^oae  a 
present  popish  possessor,  as  a  pnpinh  suciTawir  ; 
and  that  the  people  must  be  stimd  up  against 
him,  and  encouraged  to  blow  the  trumpet,  and 
especially  that  the  city  and  eommon  oonndl 
must  be  enooura^ped  to  stand  by  the  parliament ; 
and  seeiiig  the  knur  wassueh,  that  no  hopes 
was  to  be.had  of  the  parliament  at  Ognm,  tiwy 
were  bound  to  provide  for  thcmaelvea  and  to 
advance  some  hundreds  or  thousanda.of  pounds 
to  the  pariiansent  to  settle  the  Pratwfant  reli- 
giou  without  the  long,  if '  parliamentny  warn 
would  not  suooeed.    These  wansooMof  nie 
instnietioiis. 

Ait,  Oem.   Did  he  my  any  thing  thatd^ 
about  a  reward  ymnduinTd  have? 


Everard.  He  qpak*- in  the  geaanL 
reward,  but  he  spoke  more  tuUy  to  that  tha 
day  after ;  he  did  not  then  eome  so  miioh  tn 
particulais :  then  some  paitof  thoaainstMa^ 
tions  I  wiit  in  my  table-book,  whkh  ia  pf»* 
duoed  here^  and  othexs  of  then  in  animr 
scfoU  of piyat.    Hothesdwndto  kBOv.oC 
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ly  wbm  the  imfctme  of  this  tliii^  hhmM  te 
r«idy  f  nid  I,  you  majr  oonM  U^morrmr ;  I 
witt«Mjtiie,eMBeidHNitnxor  sereii  oVslock 
in  tbeevMUiiff,  In  tbe  riten  time  I  writ  » 
letter  to  air  Wiltiam  WeDer  ie  French,  whioh 
I  fleptby^A  porter,  and  tlieieiD  I  sM^  Sir,  you 
bvreinaased  a  great  opportunity  of  renderiiig  a 
great  service  to  the  knig,'by  not  eoming  to  aoe 
me  when  you  w«ne  expected ;  for  the  perMD, 
the  FreoclijBniissary  whom  I  epoke  of  to  yon, 
hath  proposed  rc^y  ncandalous  aeditioos  thinga 
to  be  wnltan,  and  therefore  I  desire  yoo  nf»t  to 
HuJ,  as  you  tender  the  king's  intere^  to  come 
to  my  chamber  at  six  o'ck>ck  at  night.  Sir  Wil- 
liam Waller  received  my  letter,  and  came  thi- 
ther accordingly ;  I  plaood  sir  WilHam  Waller 
in  another  room,  and  I  planed  my  own  chair 
at  a  narrow  table  near  the  pkioe  where  sir  Wil- 
liam Waller  was,  and  tliere  through  the  wains- 
cot and  hangiogs  we  made  a  slit,  whereby  sir 
WiULam  W^er  might  see  into  the  next  room 
where  Mr.  Fitzhams  and  1  sat :  but  before  1 
fdaced  him  there,  I  shewed  sir  William  Waller 
two  copies  of  the  instractions  for  the  libel  drawn 
Qp.  Sakl  I,  Sir,  here  are  two  €»pies  which  are 
[^hoth^e  same,  and  Itlesireyou  to  counter- 
mat^  them,  that  you  may  know  them  again, 
and  thereby  see  what  alteration  will  be  made  ; 
for  here  are  no  blots  now,  and  by  that  you  will 
find  the  alteration.  Sir  W^illiam  Waller,  while 
liiy  back  was  turned,  counterrmariced  those 
oopics.  I  went  into  Uie  next  room,  and  I  had 
not  been  long  there,  but  Mr.  Fitzharris  came 
in;<  I  plaoed  ttie  table  near  the  alcove,  where, 
air  William  Waller  was,  within  his  hearing 
and  seeing.  Mr.  Fitzbarris  asked  me  what  I 
liad  done  in  the  business  ?  Sir,  said  I,  here 
sure  two  copies  of  it,  pray,  will  you  see  how 
you  like  it?  So  be  took  one,  and  I  took  the 

Seij.  JefirUi.  My  lord,  I  must  interrupt  this 
geutieman,  for  I  see  they  continue  to  give  the 
prisoner  papers. 

Fitzkurra,  It  is  only  a  paper  of  tho  names 
of  my  witnesses. 

L,  C.J»  Go  on.  Sir. 

EwerprtL  My  toid,  captain  Fitxharris  did 
Toad  e^a  copy  of  tiiis  pamphlet,  and  did  amend 
it ;  he  did  add  some  thmgs,  and  struck  out 
other  things :  then  aakl  I,  Is  dus,  sir,  according 
to  your  lifii^  ?  YeS|  says  he,  but  I  must  add 
•smethiotf ,  for  it  is  not  yet  foil  enough ;  but 
aaym  he,  Urn  most  be  fair  copied  out ;  for  it  is 
liot  the  French  embassador's  confessor  to  reni, 
who  should  prcsMit  it  la  the  emibassador.  Upott 
this  I  told  bmi  it  shoold  bo  done  agahisl  the 
nextday ;  botin  the  mean  time  I  told  him, 
8ir,  these  are  very  treaoenable  tliing«,  and  tiiis 
a  veiy  treasonabM  protect*  01^  said  he,  the 
mote  treaaonaMe  tba^MWHsr,  nnd  that  will  do 
the efibct better.  Whai  is  tbaSShr,  said  I? 
Thaiis,  says  he,  to  set  then  people  together 

a4he  earn,  and  keep  them  ehshmg,  and  whilst 
lyaco^so  in  dashing,  and  mistrusting  one 
snmex,  the  French  wall  gain  Piandem,  and 
thfefef^aaid  he,  We  shall  make  no  bones  to  gain 
gnghmd  >o»    Anttiiry  laidli  yw  •poke  of 
t 


veeomMcefor  me,  what  sh&U  I  have  for 
Tontmig^his  ?  Why,  savshe^  after  thishbel 
is  deHrered  up,  and  that  bath  gotten  you  their 
ooofideiiee  that  yon  are  trustjr,  then  I  will  gain 
the  French  oinilessor,  who  is  very  thy,  and 
may  so  weU  be,  because  one  of  the  confessors 
of  an  embassador  hath  been  already  trejianned 
upon  snch  an  oeeasion.    Therefore  he  is  very 
wary,  but  he  mast  have  an  assurance  under 
your  hand,  which  he  shall  have  by  this  Ubd  ; 
and  then  in  a  few  davs  yon  shatt  have  fbft  v 
guineas,  and  a  monthly  pension,  which  shsH 
be  some  thousands  of  crowns  ;  for  my  master 
the  French  king  is  not  a  niggard  as  to  Uiese 
things.    The  ^anish  emburador  is  so  very 
mgl^tfdly  and  pemuious  a  man,4hat  he  cannot 
keep  a  tnfe|  botsaid  h^  yon  shall  be  wdl  t^ 
waided  by  the  Freneh  king ;  and  be  not  dit- 
coumged  by  the  danger,  for'  I  am  in  as  great 
danger  as  you.    After  seme  such  instructions, 
and  encoursgements,  that  Mr.  Fiteharris  gave 
to  gQ  on  in  the  work,  he  departed;  and  I  cannot 
weU  call  any  thing  to  mind  of  more  particulars ; 
but  upon  questions  asked  me,  perliaps  1  may. 
But  then  at  thattime,  or  the  tiext  time,  captain 
Fitzharris  gave  me  half  a  sheet  of  paper ;  for 
I  told  him  I  may  chance  to  forget  nart  of  your 
instruction  therefore  pray  vrrite  wnat  is  your 
mind  ;  and  in  tliat  paper  be  writ  down,  that  it 
was  in  the  people's  power  to  depose  a  popisdi 
possessor,  as  it  was  to  oppose  a  popish  snc« 
cessor,  and  certain  other  treasonabfe  heads: 
the  half  sheet  of  paper  is  to  be  produced  in  the 
Comrt,  under  his  own  hand,  which  he  hath 
confessed,  l^des  othertreasonable  instructione, 
that  he  f^ve  me  by  word  of  mouth*    But  he 
at  that  tune  departed,  and  came  the  next  day 
to  have  a  copy  of  the  treasonable  libel  writ  oat 
fair,  and  promised  me  to  meet  at  the  Boarded- 
House,  where  yre  usifally  met  in  Uolbom  at 
Mr.  Fashion'o  ;  and  I  did  there  come  and  de> 
liver  him  a  copy  of  this  treusonabie  libel,  and 
hesaid  1  should  bear  in  afow  days  from  him, 
and  diouki  have  a  recompenee,  and  this  ahoidd 
be  but  as  an  entrance-business  ;  fbr  1  should 
be  brought  into  the  cabal,  where  several  Pro- 
testants and  parikment-^men  came  to  give  an 
account  to  the  embassador,  how  things  were 
transacted  :  but  to-morrow,  said  he,  I  cannot 
go  to  receive  the  libel  back  i^sin,  for  I  am  to 
go  to  Knkrht's-bridge. 

FUtk.  Where  there  f 

Ev&r^rd,  To  my  lord  HowardVi ;  for,  s^d 
he,  yOB  have  seen  nia  son  o4ien  with  me.  My 
hird  Howard  is  veryctvil  to  mo,  ho  was  my 
ftsher's  lawyer. 

AU.  Gen.  Will  you  ask  him  any  questions, 
Mr.  Fitzharris  ? 

FitMh,  Did  yon  write  this  fibel  f 

JEvermrd,  Yea,  by  jowr  instructaooa,  I  dkl. 

FitMh.  Do  you  faieheve  I  had  any  traateroor 
intention  in  it  ? 

Eterard.  Yea. 

Seirj.  Jefferiet.  Yon  said,  the  more  toeam. 
the  better,  Mr.  l^tshariris. 

FUmM.  Weijeyoii  put  upon  this  to  trepan 
f 


Ait.  Gen,  It  is  no  trcpanniiig  to  ask  them 
to  come,  and  hear  you  give  biu)  those  instruc- 
tkms,  sure. 

Filth.  But  I  ask  him  this  question,  Mr.  At- 
toniey ;  was  he  put  upon  it  to  trepan  otheis  ? 

Everard.  Can  you  mention  any  person  that 
I  was  to  trenan  ? 

Fitzh.  Were  yob  mit  upon  it  to  trepan  the 
Fhrtestant  Lords,  and  the  House  of  Commons  ? 

Everard.  No,  I  was  not. 

Fitzh,  Is  this  the  same  Ubel  that  was  read 
in  the  House  of  Commons,  upon  which  I  was 
impeached? 

Everard.  Yes,  I  believe,  Mr.  Fitzharris,  it 


Ati.  Gen.  Mr.  Ereniiil;  becaiise  he  puts 
you  upon  it,  and  to  satisfy  all  the  woHd,  I  ask 
you  upon  your  oath,  did  any  person  whatsoever 
put  yon  upon  Mn  to  trepan  other  persons,  or 
Co  pot  it  intotheir  pookets,  as  it  isreported  ? 

Everard.  I  was  put  upon  it  by  none  hot  Mr. 
FitBha[rris,  of  whom  I  asked,  what  will  be  the 
use  of  this  ?  Said  he,  we  shall  disperse  them, 
we  kn-iiw  how. 

Att.  Genx  Did  he  tell  you  in  what  manner  ? 

Everard.  No,  he  did  not  tell  how. 

Att,  Gen.  To  whom  was  it  to  be  delivered  P 

Everard.  1  was  to  deliver  it  to  Fitzharris, 
who  was  to  deliver  it  to  the  French  confessor, 
and  it  was  to  be  drawn  in  the  name  of*  the  Non- 
<M>nformists,  and  put  upon  them. 

Serj.  Jefferies.  What  religion  is  Mr.  Fitz- 
harris off 

Everard.  He  was  always  looked  upon  to  be 

Fitah,  When  did  yon  see  me  at  mass  ? 

Ait.  Gen.  Hath  he  not  owned  himself  so  ? 

Everard.  He  hath  owned  himself  at  several 
times  to  be  a  papist. 

Soi.  Gen.  What  did  he  say  to  you  about 
vour  being  a  Protestant,  and  what  cause  you 
bad  to  turn  to  the  Popish  nstigion  ? 

E'terard.  He  said,  I  was  under  great  disad- 
vantages, and  had  much  loss  by  leaving  them, 
I  had  oetter  have  adhered  to  their  interest  still. 
He  had  this  disooume  with  me  at  several 
meetingB,  and  gave  me  several  visits,  some  at 
ny  chamber,  some  at  GrayVInn  walks,  some* 
tames  at  the  house  with  bmck  posts  in 
where  we  talked  of  several  things. 

Mrs.  Fitzh,  I  am  sorry  he  kept  such  a  rogue 
MB  you  are  company. 

L.  C.  X  Officers,  take  her  away,  if  she  can't 
hold  her  tongue,  and  give  better  language. 

Fiigh.  She  will  sp^  no  more,  my  lord. 

X.  C.  J.  Itend  sbll  then,  and  be  quiet. 
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brought  by  the  woman  that  carries  paper  books 
abooi,  and  out  of  that,  to  make  short  work,  and 
out  of  The  Charteter  of  a  Polish  SCicoesBor,  in 
which  he  said  were  manythra^  material,  he 
would  have  some  of  the  expressions  of  this  libel 
taken :  so  I  copied  some  ot  the  queries  out  of 
that  paper,  whieh  ^ras  said  to  be  a  letter  inter- 
cepted to  Roger  L'Estrange,  and  that  day  that 
I  was  under  etanfination  before  Mr.  Secretary 
Jenldiis,  that  libel  hy  before  him  upon  his  table. 
He  asked  me  if  I  had  seen  that,  I  told  him  yes, 
for  I  had  copied  in  that  paper  that  was  the  libel 
those  queries ;  and  then,  said  he,  here  is  a  war- 
rant to  be  given  out  against  Curtis  for  it. 

Serj.  Jefieriei.  After  such  time  that  you  had 
carried  him  the  copy  that  sir  William  had 
mark^,  and  he  amended  it,  did  you  shew  it 
sir  William  Waller  presently  ? 

Everard.  Yes,  immediately ;  and  I  asked 
him,  %,  myn  I,  is  there  any  alteration  ?  Yes, 
said  he,  I  see  alterations,  and  shewed  them  one. 
Do  yon  know  the  difference  of  hands,  said  I  ? 
Yes,  said  he,  I  do,  and  suppose  wiU  give  you  an 
account  of  it. 

Mr.  JohnMon.  My  lord,  I  huraWy  beg  Mr. 
Everard  may  be  asked,  who  those  parliament- ' 
men  were  that  were  to  concur  with  the  French 
ambassador  in  this  desiini  ? 

L.  C.  J.  Did  he  name  anyparHament-men  ? 

Everard.  No,  he  did  not,  he  said,  I  should 
know  them  hereafter.  ' 

L.  C.  J.  Then  he  did  not  name  any  T 

Everard.  No,  he  did  not, 

Ati.  Gen.  Then  swear  Mr.  Smith.  (Which 
was  done.)  Pray,  sir,  will  you  look'  about,  and 
gire  an  account  what  yon  know. 

Mr.  Smith.  Will  you  have  an  account  how  ft' 
came  first  to  my  knowledge  ? 

Att.  Gen.  Yes,  the  whole,  from  the  bottom' 
to  the  top,  from  the  begining  to  the  end. 

Mr.  Smit^.  I  remember,  about  the  2«d  or 
the  21st  of  Feb.  either  one  or  the  other,  Mr. 
Evertkrd  and  one  Mr.  Savile  came  to  my  cham- 
bers, and  told  me  the  same  design  that  Mr. 
Everard  hath  repeated  before,  and  that  theiie 
was  an  Irish  gent,  an  officer  of  the  French  king's 
army  that  was  to  manage  the  thing ;  he  was 
one  that  could  speak  French  very  wdl,  and  they 
desired  me  to  be  concemedin  it,  because  I  under- 
stood French.  Upon  this  I  told  him,  I  would 
willingly  undertake  such  a  business,  if  I  thought 
there  were  any  conTcnient  place  in  the  room 
where  I  miglit  hear,  and  see,  undiscovered. 
After  he  had  told  me,  as  he  has  before  told  your 
lordship,  that  it  was  to  make  a  diflerence  between 
the  king  and  his  people,and  to  misrepresent  the 


Att.  Gtn.  What  was  your  discourse  at  the    king,  as  I  shall  inform  you  by  and  by.    T  went 
ale-bouse.  to  his  chamber  after  we  Kad  spoke  to  Mr. 

£v«ranf.  To  give  instructions  to  set  the  peo-  Crow,  who  would  not  undertake  to  speak^ 
pie  together  by  the  ears;  and  one  most  effec-  |  French  sowell  as  to  he  capable  of  understanding 
tnai  means  was  bv  scandalizing  and  libeUing  the    all ;  but  at'  last  we  met'  sir  WHIiam  Waller, 


government,  anJ  especially  the  king. 

Mr.  Jones.  Did  any  body  dse  assist  you  iu 
drawring  the  libel, 

Everard.  There  is  at  the  latter  end  of  the 
libel  a  paragraph  that  was  taken  out  of  another  |  I  went  into  the  closet  myself  till  Fitzharris  came 
hook ;  there  wa»  a  scandalous  libel  that  1M»  j  according  to  the  appoiBtment    When  Fitz*, 


who  undertook  the  matter.  I  walked  imme- 
diately after  dinner  to  the  chamber,  and  saw  the 
conveniences,  and  the  next  night  we  exj^cted 
sir  W.  Waller ;  hut  he  not  coming  that  night 
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hanis  came,  there  were  two  eha^  set,  one 
chair  next  the  cfcieet  where  I  ttood,  and  another 
opposite  aifoinst  me ;  that  opposite  against 
'me,  was  that  where  Mr.  Fitzharris^  sat,  and 
.Mr.  £verard  was  next  close  to  me,  and  I 
looked  out  through  the  hole,  and  I  heard 
there  some  httle  discourses  about  the  bu- 
siness in  hand.  At  last  Mr.  Everard  stands 
4]ji,  and  goes  to  the  side-board,  and  brin^  a 
pteoe  of  paper,  about  half  a  alieet,  as  I  thmk, 
with  him  ;  and  he  read  it,  which  was  a  sediti- 
ous kind  of  paper,  which  1  shall  tell  you  of  by 
and  by :  and  be  asked  him  in  French,  whether 
this  were  ajfreeable  or  no ;  to  which  the  gent, 
answered,  it  was  well,  but  something  must  be 
added  to  it.  Upon  tliis,  Mr.  Everard  took  out 
his  nole-book,  and  read  some  things  therein, 
and  then  Mr.  Everard  desired  him  to  instance 
what  beads  he  would  have  more  than  were 
there.  To  which  Fitzharris  replied,  that  be 
would  have  him  to  represent  the  kine  as  a  pa- 
pist, which,  might  be  demonstrated  by  sereral 
reasons:  first,  his  adhering  to  the  dql^e  of 
York,  and  peremptorily  n^olvuig  to  espouse 
that  interest.  The  second  reason  was,  the  pre- 
ferru^sucb  as  were  the  duke's  creatures,  both 
at  sea  and  land,  and  keeping  in  office  those  that 
were  preferred  by  the  duke,  known  ^papists ; 
and  tnis  was  also  another  reason  to  prove  that 
head  of  the  instructions,  that  the  king  after  his 
restoration  procured  an  act  to  be  made  that  it 
should  be  treason  for  any  to  call  him  papist ;  and 
this  was  only  that  he  might  the  better,  and  witli 
more  ease,  introduce  popery  into  England.  He 
f^harged  likewise  king  Charles  1,  to  be  a  pro- 
moter of  the  lull h  reoellion,  and  that  Charles  9 
furthered  and  approved  it ;  that  is  another  in- 
stance. That  the  parliament  at  Oxford  was 
only  a  sham  to  ddode  the  people,  and  that  such 
a  kmg  was  not  to  be  trusted  with  such  a  people, 
neither  as  to  their  lives,  liberties,  or  religion; 
but  that  the  people  must  provide  for  themselves 
in  time,  and  blow  Uie  trumpet  boldly.  Ano- 
ther instance  was,  as  it  was  the  undoubted  right 
of  the  people  to  make  laws  against,  and  to  op- 
pose a  popish  successor,  so  ibey  might  depose 
a  popisn  possessor.  To  this  effect  was  Uie 
substance  of  what  was  said. 

A(L  G<n,  Did  he  name  a  reward  that  Mr. 
Everard  was  to  have  ? 

Smith.  There  was  a  reward  mentioned,  but  I 
don't  remember  any  particulars. 

Ati.  Gen,  Did  be  tell  who  set  him  on  work  ? 

Smith.  He  said,  if  the  v  did  but  set  England 
together  by  the  ears,  tiie  French  would  get 
F&nders,  and  at  length  prevail  here,  and  Mr. 
Everard  should  get  an  interest  in  the  common- 
council,  and  make  it  his  business  that  they 
should  make  a  kind  of  an  address  to  the  par- 
liament, and  promise  to  stand  by  them  with 
their  lives  and  fortunes  in  op}>osing  popery ,  and 
arbitrary  government,  and  if  paniament-wavs 
failed,  to  assist  in  anoUier  way ;  and  if  the 
king  hindered  the  duke  of  York  to  come  to 
n  legal  trial,  that  then  they  should  take  other 
courses. 

Atu  Gfin.  ^Vhat  did  he  desiie  trom  Mf. 


Everard,  when  he  seemed  to  boggle  at  his  in- 
structions ? 

Smith,-  Mr.  Everard  said,  he  would  do  these 
things,  yet  he  was  in  great  danger ;  why,  says 
Air.  FitzhArris,  so  am  1,  and  a  great  many 
more.  What  other  conference  was  between 
them,  I  know  not,  for  1  never  saw  them  toge- 
ther afler. 

Serj.  Jeffkrici.  Look  you,  Sir,  is  this  the  same 
person  f 

Smith,  Yes,  I  did  know  him  to  be  the  same 
person  Chat  night  he  was  taken . 

L,  C.  J.  You  could  see  him  where  you 
were? 

Smth,  My  lord,  I  saw  him  clear  enough, 
there  were  three  candles  Ughted,  and  I  was  as 
near  to  him  as  I  am  to  your  lordship. 

L.  C,  J,  You  were  not  in  the  room  P 

Smith,  I  was  in  a  Kttle  dpset  dose  by. 

Att,  Gen,  You  know  nothing  ol*  the  paper  of 
instructional 

Smith,  I  remember  he  tokl  me  of  snch  «i 
one,  but  I  was  not  there  the  second  night. 

Sir  F.  Wilhint,  Mr.  £verard  said  they  wer» 
treasonable  thin^pB,  what  then  said  Fitzharris  f 

Smith,  He  said  the  moretceason  was  in  them 
the  better. 

Serj,  Jefferiei,  And  the  particulars  were  to  set 
the  people  together  by  the  ears,  and  to  bring  hi 
the  French  king. 

Stnith,  It  is  dl  one  in  terms. 

Hei^,  Jeffhrici,  How  was  it  P 

Smith,  That  the  king  and  the  people  should 
be  set  at  variance,  then  the  Freneii  king  would 
fall  upon  Fkinders  and  Holland,  and  afterwards 
would  take  England  in  his  way,  and  make  no 
bones  of  it. 

Sen.  Jefferiei,  Will  you  ask  him  anyqnestions, 
Mr.  Fitzharris  ? 

litzh.  Do  you  believe  that  I  did  it  with  a 
treasonable  intention  ? 

Smith,  Sir,  I  am  not  to  judge  of  that,  I  am 
not  of  your  jury,  nor  to  answer  any  such  thing. 

ruzh.  What do^von think, Sir, pray? 

Smith.  You  could  have  no  good  design  to 
bring  about  by  any  such  matter  (I  thi£)  ai 
this  paper  is. 

FUzh,  Is  this  the  same  paper  thai  was  rend 
in  the  House  of  Commons  f 

Smith.  Sir,  1  was  not  of  the  House  of  Com- 
mons, I  don't  know  what  was  read  there. 

Mr.  Johnson.  Mr.  Everard  did  seem  to  hint  atn 
desi^  amongst  some  protestant  Lords,  and 
parliainent-men,  and  otbersf  dissenteri  from  the 
church  of  England }  I  desire  to  know  whalMr 
Mr.  Smith  heScd  those  words  f 

L,  C.  J.  That  was  not  the  first  night 

Sfnith.  I  did  not  hear  it. 

L,  C.  J,  Look  you,  Mr.  Johnson,  Mr.  Smith 
was  not  present  at  the  seoond  meeting,  then  sir 
WiJliam  Waller  was  there,  it  was  only  the  flrat 
ni§^t  Mr.  Smith  was  there,  and  he  apeaks  to 
tfaAt.  Therefore  as  to  the  alteration  of  the  copy 
and  some  other  things,  he  telb  jtou  that  vraa 
done  the  second  night,  and  then  was  the  dis- 
ooorae  eoDoeming  the  Freooh  confessor,  and 
thi9M  9th«r  things  whid»  you  mentioo. 
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'AH.  GmVJ  !)eK^e  tbe  jttry  -tqisappreliend 
Mr.  Evenrd  in  that  fbo. 

£.  C.  X  It \vd.s  only  wliat Fitzhanis  told tiim. 

^f ^  Gen.  But  I  siee  tbe  thing  sticks  with 
the  jury ;  thereibre,  I  would  fitin  ask  Mr.  Erer- 
llfd  this  question,  did  vou  decl^  aoy  such 
tWng,  or  was  it  Mr  Fitzliarris  that  told  you? 

mt.  Everard.  Mr.  Fitzharris  told  me,"  that 
•cveral  parliament- nien  were  joined  ^^th  the 
Frencli  ambassador  to  grie  hira  an  account  of 
Mnig^,  but  lie  told  me  besides,  thai  it  must  be 
drawn  up  as  M  were  in  the  name  of  the  Non- 
C(tofbnnists,  to  father  it  upon  them  ;  yet  when 
there  was  one  word  in  it.  Thou,  as  if  it  were 
in  the  Quakers  name ;  no,  says  he,  it  must 
not  be  so,  but  it  must  be  under  the  name  of  all 
the  Non-Contbrmi^,  that  it  may  be  common 
to  all  tlie  discontented  party. 

X.  C.  /.  fert  yon  must  take  the  sense  of  this 
right,  gentlemen.  It  is  not,  Bfr.  Everard  tells 
you,  some  parliament-men  and  lords  were  en- 
gaged in  this  bushiess,  biit  Mr.  Fitzhanns's  de- 
sign was  to  engasfe  Ererard,  and  he  urged 
what  he  could  to  encourage  him  to  it.  So  niat 
tiie  arguments  he  used  were,  that  some  lords 
mod  parlkunent-men  were  engaged  in  thb,  to 
encourage  him  to  go  on. 

Mr.  Johnson '  It  is  tnie,  my  loril,  bo  that 
here  does  appear  there  was  some  other  Interest 
than  the  French  interest  in  this  matter,  if  what 
Mr.  Fitzharris  said  wiis  true. 

Ati,  Gen.  Fitzharris  said  so,  to  engage  him. 

L.  C.  J.  I^ok  yoti,  Mr.  Johnson,  we  do  all 
t'erily  beliere  and  hope,  there  was  no  such 
thhiffif  as  tha"t  any  lord,  or  any  of  the  Ciimmons 
of  England  were  so  engaged  ;  it  was  his  in- 
terest, as  Mr.  Fitzharris  took  it,  to  mention  it 
so,  to  eng^igse  this  gentleman. 

J'lverard.    1  did  not  say  lords. 

L:  C.  /.    What  did  ymi  say  then  ? 

Everard.    Parliamrnt-men  in  general. 

Att.  Gen.  *11>en  swear  sir  Wflllam  WaDer, 
(which  was  d<*ne.) 

HxK  ¥r(m.  Withinn. '  Frarj^,  sir  William,  will 
you  give  an  account  of  what  yoa  know  of  this 
nsMter. 

Sir  Tf/ff.  Waller.  My  lord,  the  last  tJme  I 
iras  hc^e  in  this  court,  being  sammoned  to  give 
in  my  evidence,  I  did  make  some  difficulty  of 
k,  «ipoh  the  account  that  thisporsen  was  im- 
peached by  the  Commons  of  England  in  Par- 
liament \  but  Mr.  Justice  Jnnes  having  declared 
thp  law  require  me  in  such  a  case  to  gire  in 
my  evidence,  I  un  now  ready  to  give  it  m,  and 

•  riudi  do  it  as  brieflv  as  I  can. 

L.  C.  J.    Well,  Sir,  pray  go  on. 

Sir  t¥m.  Waller.    My  lor  J,  upon  the  92d  or 

--     S3d  of  Feb.  last,  Mr.  Everanl  met  me  in  the 

city,'  and  told  me.  he  had  a  business  of  rery 

great  concemnieiit  to  discover  to  me ;  where- 

•  upon,  my  lord,  we  went  into  a  plaee  where  we 
niigfat  conveniently  discourse  together;  and 
he  told  me,  in  short,  that  Mr.  Edw.  Fitzharris, 
that  unfortunate  gentleman  at  the  bar,  had 
been  with  him  several  times,  and  endeavoured 
to<«agage  him  in  a  business,  which  w<mld  in 
efiectttun  all  into  cantttsioii  in  Bogiaod,  and 
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Rti4er  tbe  kbg  rerf  odioi»  in  the  sight  of  kk 
8uh|eets.  Xla&y  things  he  did  there  tdl  me, 
noa  earnestly  m  eased  me  to  join  in  thb  AaAgn^ 
to  endeavour  me  discovery  of  it.  I  was  indeed 
at  the  first  shy  of  meddling  with  il,'' being  no 
way  in  the  commission  of  the  peace,  aiM  so 
not  liable  to  engage  in  a  business  of  that  na^ 
ture  ;  bnt  I  was  afiraid  to  discourage  Mr.  Smithy 
who  voltmtarily  and  ingeniously  offered  him- 
self  for  tbe  service  of  liiSs  king  and  country: 
but  I  did  not  go  that  afWrnooo,  being  willing 
to  hear  whether  the  business  went  on,  and  was 
likely  to  ootne  to  any  thing.  '  llie  next  mom- 
iag  Sir.  Everard  writ  to  me  this  letter  (phicking 
out  a  paper.) 

Just.  Do/6eii.   Read  it,  Sir. 

Sir  Wnt^Waiitt.  ^MyhaA,  m  ctfcoli^waa 
for  to  let  HMi  know,  Ifr.  flmi^  halhbcanwMi 
him  the  night  before,  and  that  nrrnrding  aa 
they  bad  laid  their  business,  Mr.  Fitaharmdid 
indeed  come,  and  had  some  discourse  in  the 
hearing  of  Mr.  Smith,  several  things  beyond 
whatthey  had  aojuainted  mo  with.  Ifainga  of 
the  highest  nature  imaginable ;  and  tber«fere 
he  caroestly  pressed  me,  as  I  tendered  the  wel* 
fiire  of  my  kmg  and  country,  that  I  wofdn  not 
fail  tooome  diat  afternoon  to  be  an  ear-witnesi 
of  the  treasonable  practices  that  were  in  hand. 
I  kniked  upon  myself  ^en  obliged  to  go,  and 
did,  acooroing  to  the  directions  be  gave  me,  go 
about  three  o'clock  in  the  afternoon  to  a  tavern 
at  the  k>wer  end  of  Fuller's  •Rents  near  Gnay 'a 
Inn,  and  there  we  were  lo  disooorse  further  «vf 
the  business.     1  had  not  been  th«^  kmg,  bnt 
I  looked  out  of  a  hack  whidow,  and  spied  Mr. 
Fitzharns  with  another  jfentleaoaa  in  a  brown- 
coloured  suit,  walking  just  before  Gray*s- Inn 
door.    1  do  not  know  the  name  of  the  court, 
bat  there  I  saw  them  waUung,  but  in  theiir 
going  he  fraqoently  looked  iip  at  Mr,  Evetard'a 
chamber,  aud  pointed  at  it.    When  ho  was 
gone,  I  told  hira,  it  may  be  Mr.  Fitzharris  ttaj 
come  sooner  than  the  hour  appointed^  there* 
fhre  I  thhdc  it  wUI  not  be  anuss  to  go  viidiout 
further  delay  to  yoinr  chamber,  and  see  what 
conveniency  there  may  be  to  lie  secret,  where 
I  may  be  both  an  eye  and  an  ear-witneaa.  *  I 
went  to  his  chambor,  and  when  I  came  into 
the  room,  there  was  a  little  doael,  which  I 
thought  not  so  convenient  far  me,  and  I  rather 
chose  to  look  about  if  I  could  find  aaoAer 
place  more  convenient    In  short,  in  the  neal 
room  I  found  by  my  cane  there  was  a  door» 
and  hangings  oVer  it.    I  torned  up  the  baag- 
ings  there,  and  in  the  door  there  was  a  crevfoci 
which  I  opened  a  Httte  with  my  knife,  and 
ripped  a  hole  in  the  hangings  which  looked 
into  the  room  where  the  ^^tleman  was  to  be. 
And  before  Mr.  Fitzhams  came,  Mr.  Everard 
had  given  me  a  large  aocount,  much  after  tbe 
same  manner  that  he  hath  given  in  his  testi- 
mony here,  and  lie  shewed  me  two  papers.    I 
took  the  two  papeits,  and  gate  them  a  private 
mark,  that  I  might  knewr  thetai  agaib ;  an^ 
withal  we  idaceff  a  tdUe  aad  a  ofaifa-  read/ 
against  Mr.  Fitzharria's  coming  hii  and  agneed 
mat  he  should  be  plaoed  ao,  aa  th«t  Ifafoagh 
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the  hole  I  mi^  ha^ea  fiill  ught  of  him :  hut 
lesl  by  an  acadent  he  should  be  r^ored  from 
thdice,  I  dedred  Mr.  Everatd  to  a«k  him  three 
questions:  The  Ist  wap,  If  hether.  he  had  not 
morriec^a  daofihter  of  ooe  captain  Finch,  whose 
filth  er  Was  IdOed  in  his  majesty's  service  P  The 
8d  was,  Whether,  aa  he  read  over  the  paper, 
it  was  drawn  up  according  to  his  in^tpictioiis  f 
*  And  the  3d  was,  Who  was  the  per^n.thal 
should  recpQipence  Mr.  ^verard  fqr  running  so 
{peat  an  hazard  ?  According  to  these  instruc- 
Uoos,  the  ^ble  being  placed,  and  every  thing 
in  order,  about  seven  o'clock,  or  between  six 
and  aeven,  Mr.  Fitzharris  came  in,  and  bdng 
iat  down,  he  began  to  ask  some  questions; 
amongst  others 

[ThsD  some  eompUdnt  was  made  by  the 
king's  eouiwel,  of  pcpen  giren  to  Mr.  Fitz- 
haitw.] 

'  Fiizharrit.  Pray»  my  lord,  I  beg  that 
pi^r  may  be  given  to  my  wife  again. 

Ait,  Gen.  f  pray  it  may  be  given  to  the 
Gpurt. 

Sen.  Maynard,    I  pray  it  may  be  read. 

Solf  den.  It  is  not  the  duty  of  a  solicitor  to 
bring  papers,  he  was  only  appointed  by  the 
court  to  run  of  errands  ;  he  was  not  to  advise 
or  furnish  with  matter  of  defence. 

Serj.  Jefcries,  My  lord,  tbts  is  an  oflTenee 
committeaiu  the  face  of  the  court,  tlutfefore 
we  pray  the  person  that  hath  done  it  may  be 
committed. 

Just.  Dolben.  It  is  nothing  but  the  resolu- 
tions of  the  House  of  Commons ;  give  it  him 
agiun. 

X.  C.  X  If  Mr.  ^Vhitaker  lies  there  to  trou- 
ble the  court,  we  shall  find  another  place  for 
him. 

Sol.  Gen.  My  lord,  Mr.  Wliitaker  hath  done 
his  di^ty  now,  and  what  service  your  lordship 
appoin&a  him ;  so  I  think  he  may  be  seat 
away,  for-here  is  no.  more  business  for  him. 

Sir  Wm.  Waller,  Mr.  Fitzharris  came  in,  I 
think  it  was  between  six  or  seven  o'clock,  and 
coming  there,  he  sat  himself  down  in  the  chair 
jkrepared  for  him ;  and  Mr.  Everard,  according 
to  the  instructions  I  had  given  him,  did  ask 
hira  Several  questions ;  but  Mr.  Fitzharris  did 
ask  him  firsdt,  Whether  he  had  finished  the 
paper  accor^ng  to  some  instructions  he  had 

S'v^  him  ?  ^.  Everard  produced  two  papers, 
e  one  was  the  copy  of  the  other,  as  I  counted. 
Mr.  Fitzharris  had  one  ffiven  into  bis  hand, 
.  and  the  other  Mr.  Everard  had.  Mr.  Everard, 
ailer  he  had  read  a  little  in  it,  did  ask,  whether 
this  was  drawn  u]^  according  to  the  instruc- 
tions Mr.  Fitzhaiiris  had  given  ?  He  answered, 
It  was  exactly,  according  to  the  instructions 
he  had  given  nim.  After  he  had  read  a  little 
further,  says  Mr.  Evex'ard  to  him.  This  is  a 
lousiness  of  a  very  daneerous  consequence,  what 
reward  shall  I  have  ror  running  so  great  a  ha- 
zard? JRLe  told  him^\gain  .thus :  Sir,  says  he, 
X  thii4^  I  run  an  equal  hazard  with  you ;  for 
Jrou  Jiave  a  paner  under  my  hand,  wnich  wiB 
tender  me  uable  to  danger.   AjoA  then  he  went 
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on  and  read  furQier;  and  if  Mr.  Attomey  ifill 
please  to  let  me  seethe  naper,  there  Is  one  par- 
ticular clause  in.  it  that  I  took  special  notice  of. 

Alt,  Gen,  Would  you  have  tLe  libel,  or  the 
paper,  sir  William  ? 

Sir  W.  Waller.  The  libel.  Sir ;  (whkh  was 

F'ven  him,)  There  was  one  jiassage  kit  which 
remember,  and  it  was  this  (q)«ddng  of  that 
king's  preferring  persoiis  that  were  engaged  in 
the  hkte  Irish  rebellion)  the  pafier  was  fix^ 
(prefers)  but  says  Mr.  Fitzhams,  in  French,  it 
must  be  (has  promoted :)  aeveral  pawsges  of 
thisnature  I  heai'd  him  alter,  and  I  aaw  him 
alter  with  his  p^.  For  after  such  time  aa  Blr. 
Fitzharris  was  gone  out  of  the  room,  I  went 
unmediatdy  into  the  room  where  Air.  Everard 
waa,  and  took  notice  of  the  paper,  and  the  ink 
upon  the  paper  was  hardly  dr^. 

Alt.  Gen,  Look  i^ppn  that,  that  is  the  o*i* 
ginal,  and  the  other  tae  counter-part. 

Sirft^.lTa/ler.  Here  isthe  mark  (then  point- 
ing to  the  bottom  of  the  paper.)  These  two 
papers  I  marked  both  together,  and  this  is  the 
paper.  Sir,  was  mended.  I  do  remember  it 
more  particuladv,  for  tliis  paper  I  had  in  my 
own  custody,  and  signed  it  afterwards. 

X.  C.  J.  Well,  go  on. 

Sir  IF.  Wnller.  He  was  askintf  him,  pray, 
Sb,  said  he,  what  reward  shall  I  nave  P  Why^ 
says  Mr.  Fitzharris,  you  shall  be  very  weU 
paid,  you  shall  not  need  to  fear,  yon  shall  have 
all  manner  of  encouragement.  This  business 
will  bring  a  oonsiderabk  advantage  to  you,  and 
you  shaUbe  otherwise  preferred  than  what  yoa 
were  in  the  French  lung's  ^service.  Sayshe^ 
You  cannot  but  know  how  you  have  been 
alighted  and  neglected,  notwithstanding  the 
service  you  have  done  ;  and  the  French  am* 
baasador  is  the  person  that  is  to  recompence 
you  for  your  pains ;  and  he  Bp<>ke  of  forty,  but 
truly  I  did  not  hear  whether  it  were  gumeasy 
or  what  it  was,  that  he  should  have  for  present 
payment ;  and  I  heard  him  speak  something 
of  a  pension,  he  named  3000  crowns,  but  whe- 
ther annually,  or  how,  I  cannot  tdl.  PrajL 
Sir,  said  he,  what  shaM  I  do  tn  this  case,  for  I 
do  not  know,  I  am  but  in  a  tow  condition,  and 
have  occasion  for  money  ?  Why,  ^py%  he,  the 
French  ambassador  wiu  supply  you,  and  yon 
shall  certainly,  as  soon  as  the  paper  is  ner* 
fected,  have  your  reward ;  and,  sajfvhe,  there 
are  a  great  many  more  that  we  have  emplcn^ed 
in  businesses  of  this  nature,  to  create  misunder- 
standing between  the  long  and  his  people,  by 
which  means  the  French  wiU  easily  over-run 
Flanders  and  the  Low-Coantries^  and  then 
Eofflsnd  will  become  an  easy  morsel.  And  this 
is  the  substance  of  what  I  rememb^. 

Fitzh,  Do  youheUeve  I  had  any  such  design 
as  treason  in  it  .^  ' 

S^  W,  Waller,  J  cannot  say  any  thing  toi 
that,  I  only  speEik  to  matter  of  fact. 

Att,  Gem.  tXA  he  declare  he  had  many  mom 
employed  in  the  service  ? 

Sir  IT.  WalUr.  Yes,  he  did  si^y  so.  And 
said  he,  there  are  two  paihammt-men  that 
frequent  iny  lord  Shaftesbury 's,  who  i^y  lord 
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ttr  W.  Wmller,  A  Roman  €«tbolic. 
Fitih,  I  am  net  bound  to  continue  so  alwaya. 
Mr.  JimeK  Shevr  youro^nvamm. 
AU,G^n.  mray  let  the  libd  lie  read. 

'  [Then  tbe  Paper  was  produced.] 

AU,  Gem,  Sir  W.  Waller,  and  Mr.  Ervnnlt 
18  tint  the  p^Jper  ? 

Everard.  This  is  the'paper. 

Alt,  Gen,  Is  it  -mtenined  widi.  his  owd' 
bandP 

Everard,  Yes,  for  there  are  the  words  (har€ 
promoted)  thirt  I  said  before,  be  stared. 
.  X.  C.  J.  Gentlemen,  pray  mark  this  new, 
yon  will  hear  the  ohmsea  ooBtmned  in  the  in-* 
dictment  read,  and  yon  shal)  hear  this  pkper 
read,  and  then  yourselves  ahaiU  he  jndgas» 
whether  it  does  contain  them,  yea,  or  no. 

Mr.  Johnson,  We  desire  to  see  it  at  the  bar. 
-    Att.  Gen.  Here  is  a  copy  of  these  dauaes, 
you  may  exanune  it  by  that. 

Seij.  Maynord,  It  is  not  the  whole  libel)  but 
only  some  clauses  of  it  he  is  indicted  for. 

L,  C.  J.  Yes,  brother :  but  what  they  desira 
is  only  to  see  whether  so  much  as  is  contained 
in  the  indictment,  is  also  in  the  libel. 

Att.  Gen,  Pniy  swear  Mr.  Aatrey,  then ; 
(which  was  done.) 

L,  C.  J,  Look  ^on,  gentlemen,  this  is  one 
that  is  intrusted  with  the  affairs  of  tbe  crown ; 
he  is  now  sworn,  and  I  ask  him  this  question 
for  your  satisfaction:  Mr.  Astrey,  are  the  Eng- 
lish sentences  that  arc  in  the  indictment  also 
comprized  in  the  libel  ? 

Mr.  Attreff,  My  tord,  I  did  examine  this  in- 
dictment with  the  libel  at  Mr,  Attorney  Ge- 
nerars  chamber  as  well  as  I  conld,  and  they  aia 
m  ierminu  the  same  ;  the  words  in  &e  indict- 
ment, and  the  words  in  the  libel. 

Mr.  Joknton,  BIy  lord,  if  aU  be  not  in  the 
indictmeot that  ism  the  libd,  then  peiiiaps 
there  may  be  some  connection  with  what  is 
antecedent,  something  lo  explain  thoae  daosea 
the  indictment  mentions,  so  tnat  they  may  bear 
another  construction.  Therefore  we  would 
hare  all  read. 

6erj.  Maynard,  It  must  be  all  read  to  them. 

X.  C.J.  Yes,  brother,  it  shall  be  wholly  reitd 
them,  thougrh  it  need  not  be  easpressed  de  verbo 
in  verhtm  in  the  indiotment ;  yet  ibr  dieir  aa- 
tisfiu^on  it  shall  be  wholly  read  to  them. 

SoL  Gtn,  These  gentlemen  are  very  can- 
tious,  I  pereeiTe. 

L.  C.  /.  \miAl  you,  centlemen,  if  you  will 
attend  the  Court,  we  w£u  give  you  what  satis- 
faction we  can ;  pray,  Mr.  Solicitor,  gtvetltem 
leave  to  speak  to  the  Court :  what  you  desire* 
gentlemen,  is  reasonable  enough,  that  you  may 
hear  ^e  libd,  to  see  wteelher  these  are  not 
dauaes  taken  out  of  a  papor,  which  tnay  have 
another  import  in  the-paner  than  Ibey  hav« 
when  they  are  taken  out ;  thatttyovr  mfftmng^ 

Mr.  JoAfifOfi.  Yes,  Biyloffd« 

L,C.  J.  To  thai  intent  van  aWi' hear  te 
libel  read  distinctly ;  yon  abaQ  have  te  ntfy 
clauses  of  the  indictment  hy  yno,  4hnt  yoKway 
looktipon«di€in. 
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(toes  hot  anspeet,  ftat  do  coine  8nd«rand  him, 
^'d  fheh  go  atid  a^uaint  the  French  embas- 
aidor  with  alVth^y  can  discover. 

Ttt^L  Is.this  the  same  paper,  by  Ae  oath 
ycu  have  taken,  for  which  1  was  impeadied  "hy 
the  Comrnons  in  parliament?  - 

Sir  W.  WrtUfT,  Yes,  it  is  a  copy  of  the  same 
paper,  and  that  paper  I  did  read  in  the  Hoose. 

Atf,  Gen.  It  IS  the  original. 

Mr.  Johnton.  My  lord,  I  desire  to  i^^r  W. 
Waller  one  question :  Sir,  you  have  heard  the 
indictment  read,  ften  pray  tell  us  whether  this 
very  libd  be  e^^pressed  in  the  indictment  ac- 
cording to  what  was  delivered  in  the  House  of 
Commons  ? 

Ati,  Gen.  You  shall  hear  that  by  and  by 
yourselves  :  for  you  shall  hear  the  paper  read 
to  you  with  the  mdictment. 

•&r  IT.  Waller.  This  is  a  cony  of  that  paper. 

Mr.  JoAwwn.  (Foreman  of  the  Jury.)  Does 
Mr.  Pitzharris  stand  impeached  by  the  House 
of  Commons  upon  the  same  treasons  mentioned 
in  the  indictment?' 

Sir  W.  WalUr.  Yes,  sir. 

Att,  Gen.  Upon  the  same  treasons  ? 

I%r  W.,  Waller.  Upon  this  treasonable  paper 
he  does.  For  as  soon*  as  ever  I  bad  conrmuni- 
cated  this  paper  to  the  House,  and  1  had  made 
my  report  of' the  treasonable  transactions  of 
Mr.  Fnzharris,  die  House  immediately  pro- 
ceeded to  the  impeachment. 

SoL  Gen.  Does  the  impeachment  mention 
tiiat  paper  ;  or  what  particular  treason  he  was 
{mpeacned  upon  ? 

Sh*  W.  Waller,  f  know  nothing  of  that.  But 
unon  this  paper  that  impeachroent  was  ground- 
en,  that  is  aR  I  can  say. 

Sbl.  Gen.  1%at  this  libel  was  spoken  of  in 
the  House  of  Commons,  is  true ;  but  it  does 
n<H  appear  upon  the  impeachment^  that  he  was 
impeachment  for  that  libd. 

2^.  C  X  Have  yon  any  more  witnessBs  ? 
.    Alt,  Gen.  Yes,  we  have  to  other  matters. 
But  we  desire  to  let  them  akme  till  the  libd  be 
read. 

Mr.  Johmon.  Mj,  lord,  we  beg  we  may  have 
the  comparison  of  tne  libel  with  the  indictment. 
'^  Fitrh.  1  would  ask  sir  W.  Waller  one  ques- 
tion more  upon  his  oath,  whether  he  had  any 
diwign  of  trepanning  me,  or  any  body  else  in 
this  thing? 

Sol.  tren.  Had  yon  any  design  to  trepan  the 
-prisoner,  or  aiy  bo*v  ? 

Sir  W,  Waller,  No,  Mr.  Fitsharris,  indeed 
itotl. 

Fittfk,  I  lodked  tipon  you  always  as  a  persoii 
fbat  was  itty  enen^. 

Att.  Gen.  What,beean8eyou  were  a  papist  ? 

i?r«f .  yo,  it  #as  upon  nrmther  account,  I 
Appeal  to  Mr.  Justice  Dolben. 

^Vi0ce  Dolben,  What  do  yon  appea)  to  me 
fyr? 

069.  JeffMet,  Uttfe  yoir  known  Mr.  Fitz- 
harr&befdre,  sirWifiiainf 

Sir  W.  Waller,  Yes,  many  years. 

Seij.  Jr|^erfif.  WhatreligiDnwa»he«epnted 
tabe«f?' 
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Mi.  atn,  1%0  cfOiitt  fan  of  Um 
do  it       ' 

X.  C.y.  Prfty,  Mr.  Attani«f,  donot  dtt«ot 
me;  they  shall  have  the  ImUotSMt  whilst  Mr. 
lolrey  reads  the  ]ii»el,  that  they' may  see  the 
import  of  the  words.  You  do  not  apprebead  it 
avigfhl :  Mr.  Jdhosoii  does-  not  desire  to  see, 
whether  Mr.  Artroy  read  right,  but  whether 
those  clauses  in  the  Isidiotaient  are  of  the  same 
import  in  the  Indictment,  tlMt  they  are  of  in  tlie 
libel ;  therefore  they  must  have  a  copy  of  the 
IndictmeDt  whilst  Mr.  Astrey  reads  the  Ubel ; 
And  Mr.  Aetrey,  pray  mark  those  daiises, 
vhen  yoQ  oome  to  tnemy  tor  you  will  find  they 
are  disponed  np  and  down  the  •libel. 

Mr.  Astrejf.  I  do  not  swear  to  tliat  vei*y 
Ijmr;  but  I  believe  you  will  find  they  are 
ri^^tly  tBkeD4>at  of  the  Ubel  in  the  Indictment. 

Mi.  Gtm,  Thik  is  the  copy  of  the  Indict- 
ment dauses. 

C/.  e^C'^.  reads,  "«  Piiend,.  I  thank  thee  for 
the  chiraoter  of  thfe  Popish  sueoeasor'         ■  " 

Then  one  of  the  Jury,  having'  the  copy  in  his 
hand,  add  not  finding  it  -  exact,  desired  a  true 
copy. 

Sir  W,  W4iiier.  Here  is  a  true  copy  of  it, 
which  I  took  myself,  and  read  in  tlio  House. 

Tfien  the  Libel  was  read  through,  which  was 
as  tbflows :  .  • 

•'THE  TRUE  ENGLISHMAN  speaking 
Plain  English,  in  a  Letter  from  a  Friend 
to  a  Friend. 

'*  I^umk  you  for  the  diaracter  of  a  Popish 
mooeasorwliich  you  sent  me,  wherein  our  just 
feaiSt  and  the  grounds  of  them,  are  jiutly  set 
0ttt.  But  I  am  in  greater  fear  of  the  present 
possessor;  why  do  we  frighten  oorwives  about 
Hie  evil  that  is  tp  oome,  not  looking  to  that 
wbtoh  is  at  hand  ?  We  would  cut  off  the  bud- 
ding weeds,  and  let  the  poisonous  root  he  stiU  ; 
we  would  stop  the  channel  of  our  evib,  and  let 
the  fountain  still  run :  My  meaning  is  this ; 
can  Pylades  know  and  act  all  these  bloody  con-^ 
sniraaies,  and  not  impart  them  to  his  dear 
Orestes  P  If  James  be  conscious  and  gUihy, 
Charles  is  so  too:  Believe  me,  these  two 
fambren  in  iniouity,  they  are  in  confederacy 
with  Pope  and  French,  to  introduce  I^>|>ery  and 
arbitrary  government,  as  aH  their  actions  de- 
monstrate. The  Parliament,  Magna  Charta, 
and  Liberty  of  the  Subjects,  are  as  heavy  yokes 
which  they  would  oast  off  to  be  as  absolute  as 
their  brother  of  France;  and  if  this  can  be 
pvoved  to  be  their  only  aim  and  endeavour, 
why  should  not  every  true  Briton  be  a  Uuaker 
thus  iar?  Let  the  English  rise,  and  move  as 
one  man  to  self-defence,  to  open  action,  and 
fling  off  their  inloferable  riders.  Blow  the 
trumpet,  stand  on*  your  gmurd,  and  withstand 
them  as  bears  and  tigers.  And  since  there  can 
be  no  trust  given  to  this  goodly  couple  of  Popish 
brethren,  nor  no  relief  eicpected  from  a  parba- 
meat;  trastlayoiir  swords  in  defence  of  your 
lives,  laws,  rehgion,  aad  properties,  like  the 


Hmt  eaci  of  obL  who.  tqldU  kip^)^  iC.he 
G^pld  not  be  defended  |?y  Ma|p)^Aa^  ^ 
would  be  relieved  by  jLongft  Sp^^u 

^  Yet  to  convinoe  the  woridx  thatrdiis  Scot- 
tish m«e  is  corrupt,  root  ami  branch,  and  Pojil^h 
(rom  the  very  beginning,  be  pleased  to  consider 
^^seieaspna  Mowing:  > 

**  T^e  grandfather  of  these  men,  James  the 
Scot,  was  of  no  religion  at  the  bottom,  but  en- 
tered by.  a  pretence  of  a  sham  plot  of  thePa- 
piplts  against  his  life,  whilst  really  he  collogued 
with  the  f^opish  party  under-hand ;  bis  inother, 
his  kindi-ed  and  companions  were  Freiiyh,  and 
Papi^^s;  when  come  into  Euglandyh^  \>rute  id 
the  Pope  with  great  submission,  yet  ui'terwaids 
thinking  it  for  his  purposfe  to  ctjyole  the  parlia- 
ment, and  write  against  the  Pope.and  cardinals, 
he  sends  a  Scots  bird  to  bhnd  the  eyes  «f  thi: 
Vatican  keeper  with  monpy,  and  lo  steal  Jiia 
letters  from  off  the  Ro^ian.  file^  and  then  he 
crows  as  boldly  as  an  uninspected  harlot  lor  the 
Pfotestant  rehgion  and  interest 


''  That  man^i  son,  Chai-Ies  the  First,  held  a 
secret  correspondency  with  the  Pope,  odJing 
liim  his  dear  and  holy  fiuher,  aa  is  to  be  seen  in 
his  letters  reooixled  in  Rushworth's  Collections^ 
Were  not  his  wile  and  courtiers  Papists  ?  Did 
he  not  countenance  and  promote  the  rebellioB 
in  Ireland  ?  As  the  Irish  grandees  and  his  very 
commissions  tiestity  and  declare,  was  there  not 
a  Popish  Plot,  and  an  uoireraal  consphacy  ot' 
the  Papists  difioovored  to  him  and  bis  confessor 
Laud,  and  did  they  not  piously  atifle  it,  lest  they 
should  have  discovered  the  nakedness  of  tlieir 
another  church  ?  whils^  that  goodly  Ptooteetant 
prince  pretended  to  leUeve  the  poor  besieged 
Protestants  at  Rochel  by  his  oonfidem  Biudcing* 
ham,  did  he  not  hold  cormspoadency  with  tha 
French  cardinal  how  to  betray  them  for  a  sum 
of  money  ?  (which  his  obstiaacy  with  his  par* 
liament  uude  him  stand  in  need  o£)  But  they 
who  so  ill  approved  themselves  to  be  heads  of 
the  Protestant  church,  Chavks  and  Laud,  did 
they  not  lose  their  own  heads  by  a  manlftst 
judgment  of  God  ?  And  was  not  the  false  heart 
of  their  emissary  Buckingham,  foond  ant  lyy 
an  afwassin's  knile?      ^    ' 

**  But  to  come  nearer  to  our  purpose,  these 
two  goodly  imps  of  our  days  are  stark  •oav^ht, 
arrived  at  the  height  of  wickedness,  and  of  pro- 
fessed arbitrariness  and  Popery. 

'^  As  for  James  he  was  a  Papist  whilst  he 
had  a  regiment  in  the  French,  and  afterwards 
in  the  Spanish  aervice  beyond  seas.  And  as  for 
Charies,  he  was  reported,  ere  he  came  into 
England,  to  have  been  reconciled  to  the  church 
of  Rome  in  one  of  tlie  French  king's  countiy-f 
houses;  and  since  they  came  in,  how  have 
they  wheedled  and  play^  fast  and  looee  intheu^ 
profession  of  religion,  as  occasioa  and  their 
affairs  required  ?  Have  they  not  all  along 
maintained  secret  correspondency  with  France 
and  Rome?  As  Coleman's  letters  may  suffi- 
ciently instruct  such  who  have  not  seen  more 


^'  But  let  us  oome  to  examine  their  actions, 
which  are  a  better  proof  of  thebrhearti:  Were 
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not  the  dake^s  sommts  and  cooUeBts  all  pa- 
oisto  ?  Witness  bis  Talbots,  Patricb,  aqd  other 
Irish  teagues.    Were-  not  the  duke  and  aach  of 
bis  creatures  as  were  known  papists,  promot- 
^  to  all  pnUic  offices  of  trust,  bodi  at  sea  and 
land?  Witness  BeDaais,  now  a  traitor  in  the 
Tower.    Did  not  Jamea,  by  Coleman,  Throg- 
morton,  and  others  hold  open  correapondency 
with  the  pope  and  cardlinala  r  And  could  Charies 
beimnrantof  all  this?  Nay,  he  liked  all  so 
well,  that  he  hardly  employed  any  about  him 
.but  papists,  as  Clitford,  whom  he  made  trea- 
aurer  $  or  employed  any  abroad  but  persons  of 
the  same  stamp.    Witoess  Goddphin,  whom 
be  sent  ambassador  into  Spain,  as  he  did  others 
elsewhere;   what   more   obvious   than  that, 
though  the  duke's  treachery  agaiqst  tiie  king- 
dom and  protestant  region  be  fully  made  out, 
and  the  Mople  and  parliament  sedctobnng 
him  to  a  Iml  trial,  yet  Gharlea  obatmcta  jus- 
lioe,  andwOl  notaiifferit?  How  can  this  be, 
but  that  he  is  ioined  hi  will  and  in  deed  in  alt 
the  duke's  ▼iihimes,  and  that  he  is  afraid  to 
be  discovered  and  found  out  to  bea  papist,  and 
a  betraya-  of  his  people  and  the  pnitestent  re- 
ligion f    If  he  was  heartily  eonoen&ed  for  our 
rdigion,  would  he  not  oppose  a  popish  aucoes- 
aor,  who  would  mfidlibly  orerthrow  it ;    Can 
diere  be  aav  thing  more  evident,  than  that  he 
ooDtinuea  tne  duke'a  adherents,  and  thoae  who 
were  advanced  by  hhn  m  all  officea  of  trust  ? 
And  hath  he  not  turned  out  of  his  oounad  the 
Bloat  zealous  protestants,  such  as  ShaHesbury, 
^ssex,  and  others,  and  introduced  in  their  rooms 
.other  Hiere  tools,  or  those  that  are  popishly  and 
urbitrsrily  affected  ?  Hath  he  not  modelled  all 
theshenfla  and  justices  throughout  England, 
IB  anbaervieney  to  a  popish  design  ?  Vfim  not 
air  William  Waller,  imd  Dr.  Chamberfain,  and 
divers  others  turned  out  of  tilie  commlasian  in 
and  about  London,  menlylYir  beiiur  zealous 
mosecotors  of  priests  and  pApists  ?i)oth  not 
Chailea  all  he  can  to  hiiuler  the  fbrther  de- 
tection of  the  popish  pkit?    And  doth  he  not 
to  his  utmost  discountenance  th^  discoverers  of 
It,  and  suffer  them  to  want  bread  ?    And  doth 
he  not  in  the  mean  time  pl^tifuDy  encourage 
and  reiwvrd  Fitzgerald  and  all  the  aham  plot- 
ters ?    Whereas  Dangerfidd  had  8/.  a  week 
whilst  a  foKcer  of  plots  against  the  protestants, 
he  is  cast  off  with  scorn,  and  in  Aiager  of  his 
life,  since  he  laid  open  the  popish  aogineers. 
Is  not  Charies  so  much  in  love  with  his  popish 
Irish  rebels,  (therein  treading  in  hia  fatfier'a 
stens)  that  he  promotea  Mongarret,  Carting- 
ford,  FitS'Pstnck,  and  others,  who  were  &e 
heads  of  the  rebdlion,  to  honours  and  prefer- 
ment ;  though  Charlea  took  the  covenant  and 
ooraaatioB  oath  to  preserve  the  protestant  reh- 

fi<m«  yet  hath  be  not  palpably  broken  them  ? 
le.  made  large  promises  and  proieatatioiis  at 
Breda  for  the  allowiMr  a  perpetnal  liberty  of 
conasienoe  to  noQ-oonronmng  protestants,  but 
he  aooo  foigot  them  all :  IV)  what  end  waa'the 
act,  which  was  made  soon  a^  hia  realoration^ 
prohibitiBg  any  to  eafl  him  Mist,  or  to  aay  he 
was  fopiSUy  JDdinedy  and  render  nicb  aa 


ahocdd  oflted,  guBty  of  »frBia»fllr»;  hmto 
stop  the  peopb'a  laoutha  whenever  (le  nbotJa 
act  anytUngin  fkrourof  popery,  iahewaa 
then  rnolved  to  do  ? 

•<  la  it  not  manifest  therefore  that  Scotdi 
oaths,  Breda  promises,  protestant  profeSsMMiy 
Kber^  of  consctenoe,  war  with  France,  saving 
of  Fhmders,  is  all  m  jest  to  delude  proteatant 
sul>|ect8  ?    Is  it  not  apparent  that  breaking  of 
leagues,   Dutch  war,  Smyrna  fleet,  Frwcb 
measures  to  favour  their  congests,  loss  of 
ships,  war  in  Christendom,  btood  of  Proles* 
tantB,  reprieving  of  Popish  traitors,  is  all  in 
earnest,  and  done  in  favour  of  popery  ?    And 
are  not  his  fair  speeches,  bis  true  prctestanti 
love  to  parliaments,  just  rights,  and  English 
liberties,  his  pretended  ignorance  of  the  plot, 
and  his  hanging  of  traitors  to  serve  a  turn  bat 
in  mAe  jest  ?    Are  not  his  great  debaucheriea, 
his  whoring  courtiers,  popish  councila,  cheat'* 
ing  rogues,  hcUiah  pfottbgs,  bis  saving  of 
trnlors,  hia  Freneh  pensbners,  bis  nests  of 
whorea,  and  swarms  of  bastarda,  his  Mad», 
hm  cut-Uiroats,   bis.  horrid   muxderers,    hia 
burning  of  London  and  the  provost's  boose  too, 
his  sham  plotting,   bis  suborned  villains,  bis 
popish  officers  by  sea  and  hmd,  hia  struggbngs 
for  a  popish  successor,  his  ^agreements  with 
France,  his  frequent  dissolutions  of  parliaments, 
his  buying  of  vmces,  his  ftlse  Vetums,  aQ  of 
them  designs  to  ruin  us  in  good  earnest,  and  in 
favour  of  arbitrary  government  ?    And  is  it  not 
in  order  to  this  blessed  end  that  vou  see  none 
countenanced    by   Charies   and   James,  but 
church  papists,  betraying  bishops,  tantivy  ah- 
horrera,  barldng  touzera,  papidi  soribblera  to 
deceive  the  people,  and  fix  the  popish  suooea' 
sor's  illegal  title?    Are  not  Jesuits  counsels, 
Frendi  assistance  to  conaoer  Ireland,  subdue 
Scodand,  wm  Ftenders,  beat  Ihe  Dutch,  get 
their shmping,  be  masteiaof  the  seas?    And 
are  not  lacfaig  arebdikm,  lettfaig  the  plot  gb  on, 
the  endeavouring  to  retrieve  tm  popish  canse 
by  getting  a  popish  peasioiiary,  abhorring  par* 
bamcnts,  who  shall  betray  tbebr  country,  en- 
slave posterity,  and  destroy  tbemselvea  at  last, 
means  only  to  savea  popish  traitnroiD  sncceamr, 
and  a  preaent  popish  possessor  ?    Jamea  and 
Charlea  are  brethren  in  inioniiy,  eoirupt  both 
in  root  and  branch,  an^  wlio amdy  toensheve 
England  to  a  Frendi  and  Romirii  yoke,  is  hot 
allude  ^nn?  Have  yon  not eyea,  sense,  iMrfM- 
ii^?    Where  b  die  old  English  noble  spirit  ? 
Are  you  become  French  aasea,  to  suffer  any 
k)ad  to  be  laid  upon  yon?    And  theiefi>re*if 
you  can  get  no  remedy  from  this  nest  patiia* 
ment,  (as  certainly  vou  will  net)  and  if  C%arleB 
doth  not  repent  and  com^  wiui  it,  then  np  all 
aa  one  man.    Obimve  ESngbsfaRien,  look  t» 
your  own  deience  ere  it  be  too  kle;  rooae  np 
your  sfurits,  remember  your  predecessors,  re*' 
member  how  that  the  aaaerting  of  their  bbev* 
tiea,  justified  both  by  saoccas  and  law,  the  war 
of  die  barons  against  wicked  oounsettoi»  \dio 
misled  the  fdng.    And  will  you  now  let  thatgo 
whkjh  oost  them  so  dear  ?  Bowmanyc^i 
ing  kings  bate  i^eca  dapoead  ir  '^      ' 
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ikppesra  in  recmtl^  referred  unto  in  Ibat  wortliy 
pmofs  hifltofT  of  tBe  ^uccessldh;  weretiot 
Riehard  9,  and  Henry  6,  both  fadd  aside,  hot 
td  mention  o&ers,  and  was  there  erer  sueH  a 
Idngf  as  tills  of  oars  ?  Was  not  kmg  John  de- 
poM  for  going*  abont  to  emhratie  the  IMTa- 
Aometaa  renjcfion,  and  ftt  entering  into  a 
league  with  ttie  Idnff  of -Morocco  to  that  par- 
pose?  Though  Muiometanism  and  the  king 
of  Motoeco  wer«  ho  such  enemies  to  oar  rigM 
and  liberties,  as  popery  and  the  French  are. 
Is  H  not  time  then  that  aH  shbuld  be  leady  ? 
liel  the  city  \yf  London  stand  by  the  pariiament, 
Ibr  ^e  noamtaining  of  their  liberties  and  reli- 
gion in  an  extreme  Way,  if  parliamentary 
ways  be  not  consented  nnto  by  tiie  king,  let 
the  counties  be  ready  to  enter  mto  an  assoda- 
tion,  as  the  t^unty  of  York  did  in  Henry  the 
6&'stime.*' 

X.  C.  X  Gentlemen^  now  you  have  heard  it 
read,  and  you  may  observe  there  is  nothing  ia 
tibia  paper  can  extenoate  or  mitigate  the  clauses, 
but  abundance  to  make  them  more  horrid  and 
oxoeedinjriy  aomTated. 

Ait.  GiH.  ^ihm  call  Mr.  SairiUe,  who  waa 
the  jpersoo  Mr.  Evefard  did  meet  widi,  and  ac- 
qHuimtirith  this  business  (but  he  did  not  ap- 
Mar.)  Then  call  air  Fhdip  Uayd  and  Mr. 
Bndgemaiy.  IHylord,  the  next  piece  of  evi* 
dence  we  ^aU  give,  ia  this ;  sir  William 
Waller  and  Mr.  Eyerard  do  both  aay,  that  he 

Sve  part  of  fau  instructionB   nnd^  his  own 
nd  ;  we  shall  produce  the  paper,  and  prave 
be  acknowledged  it  to  be  hia  own  hand. 

[Then  the  Paper  was  produced.] 

4/^  Gen.  Wl^o  wiit  that,  Sir  f  * 

EfveranL  Mr.  Fitzharris. 

Ati.  Qen.  Are  those  the  inatractioiis  he  gave 
yO^tofraine  thia  libel? 

J&oerard,  Diesearepartof  the  inslniclwna, 
my  lord ;  the  other  part  1  took  in  my  table* 
book  before  Mr.  £bnith. 

Ati,  Gtn*  We  wiU  prove  it  by  other  wit- 
aeasesy  sir  Philip  Uoyd,  and  Mr.  BridgemaB. 

Mr.  ^ri^tnuiu  sworn. 

Ait,  Gen.  Did  theprisoner  acknowledge  that 
to  be  all  his  own  hana-writing  ? 

•  Bridgeman,  Yes,  mv  lora,  Mr.  Fitaharris 
did  adoBOwledge  itto  be  all  writ  with  his  own 

Sir  Phil^  Uo^  awoni. 

Sir  F.  WtMliif .  Look  upon  that  paper.  Sir, 
(which  he^d.)  Bid  Mr.  Fitzharris  acKnowledge 
it  was  his  hand  writing  ? 

Sh*  P.  Lto^d,  Yes  he  did  ;  and  that  I  might 
bear  testimony  of  it-the  better,  I  writ  with  my 
own  haiM  on  the  bade  of  it,  that  he  did  so. 

Alt.  Gen.  Read  it. 

CV.  tfCr.^  reads,  **  Aflerthis  sham  meeting 
of  the  parliament  at  Oxon,   wUch    nobody  * 
esepects  any  good  of,    H  wiQ  be  necessary 
Ac." 

M.  Qen,  TTieie  ^orda  ane  likewise  in  ihe' 
IiMDCtment* 


I.  C.  J.  When  was  thkt  ^#eh  to  ytm,  Mr, 
Bverard  ?  for— Mr.  Fitzhams  it  setuus  owned 
it  beJbre  the  lords  iii  the  council,  but  Mr.  Ever- 
aiQ  sWears  of  the  delivery  of  it ;  what  time 
WasftP 

Everard,  It  was  either  Monday  or  Tuesday. 

X.  C,  J.  In  Februaiy,  was  it  not  ? 

Ewsrard.  Yes,  and  I  asked  captain  Fita- 
hairis,  according  to  sirWilliam'  Waller's  queries^ 
Whether iie  had  given  instructions  according  to 
wlMU  he  would  have  contained  in  the  thing  f 
Yea,  said  he  ;  but  have  you  not  enough  under 
my  own  hand  to  do  h  by? 

Sefj.  Maynard.  My  ford,  we  have  done  olit 
evidence^  we  Will  leave  ft  now  to  hear  what  the 
prisoner  wiU  say  for  his  defimce. 

X.  C.  /.  Mr.  Fitebarrk,  if  you  have  any 
thing  to  say  for  your  defence,  this  is  your  thne 
ta  do  it. 

Fifzh,  Yes,  my  lord,  Dr.  Gates,  I  desire, 
may  be  called. 

'  Ait.  Gtn,  If  you  have  any  witnesses,  name 
them. 

Mrs.  Fkzh,  Yes,  yes,  Dr.  Oatea  ?  and 
ari:  him  whet  he  heard  Mr.  Everard  say. 

X.  C.  J.  What  say  you  to  Dr.  Gates  f  here 
he  is. 

FiiMh.  Pray,  Doctor,  what  have  you  heard 
Mr.  Ev^mrd  say  about  this  ISM  mmx  I  was 
takenf 

Dr,  Oet€$,  My  lord,  after  this  busmess  was 
taHced  of  abroad  havhiff  heard  that  sir  William 
Waller  and  Everard  had  made  the  discovery,  I 
did  diaoourse  Mr.  Everard  about  the  busineaa, 
and  about  the  fibel.  He  told  mc  he  wrote  tiie 
Mbel,  and  when  I  would  not  believe  it,  the  man 
was  a  little  anffry  that  1  would  not  believe 
it:  AttdthenI  Alahimhewasamanveiyim- 
feitanateinspeaking;  for  hespi^  but  badly. 
He  said,  though  he  was  untortunate  in  hii 
tongue,  yet  he  was  as  fortunate  in  his  pen,  and 
diat  he  took  a  great  deal  out  of  the  intercepted 
letter^o  Roger  L'Esfrange  :  and  I  then  aaked 
him  what  the  design  ofit  was,  he  told  me,  it  was 
to  be  printed,  and  to  bes^t  about  hy  the  penny 
postto  die  protesting  lords,  and  the  leadingine& 
m  the  House  of  Commons,  and  they  w)»e  to  be 
taken  up  as  soon  as  they  had  it,andtobe 
searched,  and  to  have  it  found  about  them.  I 
then  asked  him  if  there  were  any  other  peraona 
concerned  in  it,  besides  those  publicly  tidked  of  i 

hetoM  me  the  court  bad  a  hand  in  tt,  and  the  king 
had  ffiven  Fitsharris  money  already,  and  would 
give  him  more  if  it  had  success.  ThishetoU 
me  at  Osribrd,  and  before  he  went  thither,  and 
after. 

FUiA.  Mr.  Sheriff  Cromish,  I  do  beg  you 
say  what  his  mijesty  toldyou,  when  you  came 
to  him  from  me,  when  I  was  in  Newgale. 

Sheriff,  I  do  not  know  what^'ou  call  me  for* 
Mr.  Pit2hah4s. 

Fagh.  I  deshre  yofi  to  acquaint  the  oaoK 
whatlhe  kmg  said  to  you  when  you  came  to 
him  from  Newgate  fit>m  me. 

Sheriff.  My  lord,  I  shall  desire  your  lord- 
ship's  opinion  in  this  matter,  whemerfit  be 
seemly  *o1r  decent  ibr  a 'subject  to  declare  what 
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difcomse  bis  piinoe  is  pleased  to  hare  with 
him? 

Z.  C.  J.  Look  ybu,  Sir,  'if  yon  gire  any 
evideooe,  ffire  it.  We  are  not  to  direct  any 
witness  whether  they  shall  give  their  efidenee, 
or  not. 

Att.  Gen.  Mr.  Sheriff,  you  ought  to  do  it 
openly,  if  you  give  any ;  therefore  pray  let  us 
bear  you. 

Sliriff,  My  lord,  I  cannot  remember  what 
was  said  relating  to  this  particular  matter. 
There  was  a  g^r^  deal  his  majesty  was  pleased 
to  discourse  with  me  conoeming  thu^  of 
several  kinds  and  natures  ;  my  memory  may 
€ul  i(ie ;  but  if  Mri  Pitzhanris  please  to  ask  as 
to  any  particular  matler. 

Fitzh,  What  the  king  said  when  you  came 
from  Newgate  to  him,  to  acquaint  bun  that  I 
would  make  a  diaooyery :  did  he  say  I  was  em- 
ployed by  him,  andreoeiyed  any  money,"  and 
what  for  r 

Sher^,  My  lord,  I  do  remember  something 
of  that  kind.  When  I  was  giving  his  msjesty 
an  account  that  I  found  the  prisoner  at  tlie  bar 
in  a  disposition  to  make  a  discovery,  his  majes- 
ty was  pleased  to  tell  me,  he  had  often  had  him 
before  nim  and  bis  secretaries  upon  examina- 
tion, and  could' mabe  nothing  at  tdl  of  what  he 
did  say  or  discover  to  them ;  and  his  majesty 
was  pleased  likewise  to  say,' that  he  bad  for  near 
three  months  before  acquainted  bim,  that  he 
was  in  pursuit  of  a  plot,  a  matter  that  related 
much  to  hb  majesty's  person  and  government : 
and  the  king  did  say*  in  as  much  as  be  made 
sreat  protestations  orhis  zeal  for  his  service,  he 
did  countenance  and  give  him  some  money.  I 
know  nothingmore. 

Att,  Geii.  i>id  the  lung  evsr  declare  that  he 
saw  Fitzhanis  in  his  life,  or  that  he  ever  was  in 
his  presence  P — Sheriff,  Yes. 

Att.  Gen.  Ay,  bui  befwe  his  appearing  at 
the  council- table,  did  the  king  ever  say  he  saw 
him,  or  before  he  was  arrested  for  this  fact  ? 

Sheriff,  Yes,  his  msijesty  was  pleased  to  say 
about  mree  months  before,  he  came  to  him, 
and  he  pretended  he  would  discover  a  great 
plot  to  lum. 

X.  C.  J.  Have  you  any  other  questions  to 
ask  Mr.  SheiiA? 

Fiizh.  No.    Where  is  colonel  Mansel  ? 

Oates.  My  lord,  1  desire  that  if  Uie  prisoner 
have  any  more  questions  to  ask  me,  he  may  do 
it ;  because  the  croud  is  great ;  and  I  would 
go  out. 

Fitsh.  Sir,  I  have  many  more  questions  to 
ask  you,  I  desire  you  would  please  to  stay. 

X.  C.  J.  You  must  stay  if  he  have  any  more 
questions  to  ask  you.  Here  is  Col.  Mansel, 
what  say  you  to  nim  P 

Fitxh,  Colonel,  what  did  you  hear  sir  Wil> 
fiam  Waller  say,  sufter  this  discovery  viras  made  P 

Col.  Mantel.  That  which  I  beard  sir  W. 
Waller  say,  was  this :  I  had  occasion  to  speak 
with  sir  James  Hayes,  and  enquiring  for  bim 
I  found  he  was  at  tbe  Dog-Tavern ;  so  I  went 
1^,  and  found  in  the  company  sir  W.  Waller, 
and  another  gentleman,  one  Mr.  Hoaty  and 
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some  more.  Afler  the  rest  of  dip  eompany 
were  gone,  and  only  sir  James  Ilayes^  Mr. 
Hunt,  myself,  and  sir  W.  Walter  left,  sir  Wil- 
liam was  giving  an  account  of  this  bosiness, 
and  said  the  king,  when  I  bad  acquainted  him 
with  it,  told  me  I  had  done  him  the  greatest 
piece  of  service  that  ever  I  bad  dene  him  in  my 
life,  and  gave  me  a  great  many  thanks :  but  I 
was  no  sooner  gone  from  thence,  but  two  wor* 
thy  gentlemen  gave  me  an  account,  that  the  kii^ 
said,  I  had  broken  all  hi»  measures^  and  be 
would  have  me  taken  off  one  way  or  another.  • 

Fifth,  Hid  he  say  any  thinjr,  that  it  was  a 
design  to  put  the  libel  upon  the  Protestant  Lords 
and  the  House  of  Commons  ? 

Col.  Mau$ei.  There  was  that  said. 

L.  C.  J.  What  was  said?  Don't  come  with. 
year  imperfect  discourses  here ;  but  if  you  give 
evidence,  tell  what  was  said. 

Col.  Mansel,  ^  W.  Waller  said,  that  tlie 
design  was  against  the  Protestant  I^rds,  and 
the  Protestant  party. 

Seij.  Mai^nari.  I  do-  not  doubt  that  it  was 
against  the  protestant  pai*ty. 

Alt,  Gen,  Recollect  yourself :  was  it  against 
the  Protestant  Lonls,  or  the  Protestant  party. 

Col.  Mnntei,  He  said,  the  Prdlestant  party. 

Alt.  Gen,  So  say  we. 

Fitxh.  Did  he  not  say  it  was  another  sham 
plot.  Sir,  against  thefanaticks,  and  the  House 
of  Commons.^  Where  is  Mr.  Hunt  P 

[Mr.  Hunt  appeared.] 

Hunt.  What  would  you  hare  with  me,  A>fr. 
FitzharrisP  I  never  had  any  conversation  widi 
you  in  my  life. 

Fitxh,  No,  Sir ;  but  what  have  you  heard 
sir  WiUiam  Waller  say  concerning  my  bosi- 
nessP 

Hunti  My  lord,  I  would  rather  I  had  lost  my 
hearing  for  that  time,  than  have  heard  it  to  re- 
peat it.  Sir  W.  Walter  did  tell  me,  at  the  D<^. 
tavern,  where  was  sir  James  Hayes,  and  colo- 
nel Mansel  by,  after  he  had  read  over  tbe  fibel 
to  us,  there  was  a  great  deal  of  company  more ; 
but  he  only  gave  us  the  curiosity  to  see  what 
the  libel  was :  And  when  he  had  read  it,  be  did 
tell  us,  that  tlie  king  gave  bim  particular  thanks 
for  that  good  BSrvioe  he  bad  donehim  in  detect- 
ing Fitzharris ;  but  be  said  he  was  told  by  two 
gentlemen  that  had  heard  the  king  speak  it, 
who  were  of  undoubted  credit,  that  the  kin? 
was  in  an  extreme  passion,  bestowed  many  bara 
nunes  onhim.  and  said,  he  vtoM  gtri  any 
thii^  in  the  world  to  take  him  out  ot*  tbe  world ; 
that  he  was  an  insufforable  vexation  to  him.^ 
and  that  he  had  broken  all  his  measures.  And 
he  said  the  same  things  again,  in  the  presence 
of  sir  Philip  Harcourt,  and  my  lord  Kadnor's 
son  Mr.  Hoberts,  at  capt.  Hall's  ch^unber,  in 
Pembrdce-coHcs^  in  Oxon. 
•  Att.  Gen.  What  did  he  say  about  tbe  pri- 
soner. 

Hunt.  This  was  about  the  libel  of  Fitzharris 
that  the  king  gave  him  particular  thanks  about 
that  business  :  And  afterwards  tbe  king  .did  ex- 
press great  passion,  in  some  shoit  time  after 
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he  vimMigwie :  Awl  Iw  didiay  he  wm  iofinrmed 
by  Iwo  witnesses,  ifaot  heiffd  tlie  Icing  ray  it^  be 
loeir  not' wfaet  lod»  wilb  bim,  be  broke  sU  bis 


RiMh,  Did  be  mat  ray,  tbis  %ras  a  desiga 
igrinit  tbe  pralrataiite  ? 

ilaiii^  Uedidra]^  iiwraadangn  to  e«ii* 
trire  tbese  papm  into  tbe  bands  of  peoptey 
m  mike  tbauefideiMra  of  rebellion ;  and  tiuil 
was  ilia  affrobenaion  of  tbe  tbing.  And  be 
saidfurtber  (for  I  am  a  mritnera  bere,  and  must 
■neak  all  any  kaonMge)  tbal  be  had  anotber 
Plot  wbicb  be  bad  traced  .Del^r  to  a  full  dis- 
very,  a  unosl  horrid  Plot  than  this  or  Banger- 
fielclla  ;  for  be  said,  this  was  the  .counterpart  of 
paqfperfieU^s  Plot.  I  hope  be  will  not  deny 
it.  it  be  be  asked,  here  be  is,  and  upon  his 
oath  ;  I  am  not,  and  I  deaire  not  to  take  credit 
unsworn,  bat  am  willing  to  give  my  testimony 
on  oath. 

FiM.  Where  is  Dr.  Cary  ? 

Mr.  &h.  Cornuk,  Dr.  Cary  k  not  well,  my 
iord,  and  can't  come. 

Fitgh.  Tlicn  Mr.  Sheriff  BetbeU. 

OaUs,  My  lord,  1  piay  I  may  bedisehaiged. 

X.  C.*J.'  uootor,  we  have  nothing  to  say  to 
you  but  the  prisoner  hath  more  questions  to  ask 
you.  It  is  not  we  that  detain  you,  but  you  stay 
iipou  the  prisoner's  account.  * 

lifaA.  Mr.  Sheriflf*  Belbell,  I  desire  to  know 
whar  you  can  say  concerning  Mr.  Everard. 

Mr.  tih.  Betktll.  My 'lord,  I  know  nothing 
of  Mr.  Everard  as  to  tiis  business,  save  that  he 
taid  me^  be  writthe  libel  himself.  Ami  I  eon- 
fan,  my  lord,  further,  that  before  ever  he  knew 
my  laoe,  or  before  ever  be  heard  me  speak  a 
vraid'in  his  days,  he  put  in  an  infermation  of 
treason  against  me,  at  the  instigation  of  one 
tbatislniown  to  be  my  mortal  enemy:  And 
it  wsM  so  gMMndlesB,  that  thoagh  it  was 
three  years  ago  given  in,  yet  1  never  beard  a 
word  of  it  till  Fnday  kst,  1  can  bring  witneases 
of  Ibis,  persons  that  rant  the*  notice  of  it  to  me. 

FUxh,  Pray  call  Mrs.  Wall,  (who  came 
down  from  bar  seat  .> 

Fitzh,  Mrs.  Wall,  pray,  will  you  tell  tbe 
coott,  have  not  1  conveyed  some  libels  anil 
iwasooable  papers  to  tbe  king  by  your  means, 
and  received  money  upon  that  aecount  P 

Mrs.  WalL  Not  as  1  know  of. 

FUtk.  Did  not  irou  rsceive  wma  of  them 
trom  ne  togive  to  the  king  ? 

Mrs.  WaU.   No  indeed,  not  I. 

FiliA.  Istbe  footman  bei«  that  was  by,  when 
yofi  pdkid  me  tbe  money. 

Mrs.  WalL  Yes,  and  the  porter'  too,  though 
yon  have  not  snbpoena'd  them. 
.  FiM.  How  along  ago  is  that? 

Mra.  T9W/.  To  years  ago. 

.  Fkah,  Wra  it  not  about  Christimas  bst 
was  twelve-month  I  gave  you  the  libel  about, 
thakingand  your  lady ;  and  tbe  kin^  thanked 
me  extremely,  and  I  had  950/.  given  me  ? 
Coine  Mm*  Wall,  don't  think  to  triofc  me  out  of 
mybfe  in  the  ease,  for  I  will  not  be  Indeed  so. 
F^  tell  the  oonit*  Can  you  deny  that  I  had 
the  (fdO^  ^aak»  Mn.  Wail,  bad  1960/ ? 
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Mrs.  WalL  That  wwnalihe  qarstisp  y«a 
asked  me  at  first. 

FiUh.  Butmak,hadIH? 
Mn.  WuU.  There  wra  960/.  I  think  itwra 
900  or  150,  950/. 

FU$h.  What  use  was  it  for  ?  and  upon  what 
account? 

Mm.  WalL  You  do  know  it  was  not  for 
any  HbeL 

F^Uk.  If  you  ,bare  any  mind,  tdl  it. 
Mn.  WaU,  There  it  is:  (Dtllvering  in  a 
paper  to  be  read.) 

C/.  of  Cr.  Tbe  humble  petition  of  Edwaid 
Fitzham. 

Mm.  Wall.  I  really  took  bim  for  ra  honett  a 
man  as  ever  I  knew  in  mv  life ;  and  bad  it 
been  in  my  power  to  have  uooe  him  a  kindness, 
I  sboukl  not  have  foiled  to  have  done  it. 

AU.  Gtn,  Was  he  vour  countryman,  madam  P 

Mrs.  WalL  Yes,  he  is,  and  my  relation  too. 
I  knew  bim  to  be  the  son  of  a  very  suifering, 
loyal  fomily ;  and  while  bis  malner  was  m 
town,  he  oame  often  to  our  house ;  and  when 
she  went  away,  he  left  visiting  the  house  a 
great  while.  'And  you,  Mr.  ritsharris,  did 
once  tell  me,  you  could  bring  in  people  to  the 
king's  interest,  that  were  very  considerable. 
So  I  spoke  to  the  secretary  of  state  about  you, 
that  there  was  one  that  had  been  with  me,  and 
told  me,  that  he  could  bring  in  thora  to  tha 
king  and  duke^s  interest  that  were  very  consi- 
derable. Tbe  secretary  of  state  desired  of  me 
to  know  who  they  were  ;  and  then  he  named 
tomeoneTltomas  Merrey«  and  another  perran^ 
who  I  desire  to  be  excuseci  Irom  naming*  Tha 
other  party  be  did  name  was  thought  consi- 
derable, both  for  quali^  and  undaStandinjg  ; 
and  tbe  seerelary  desired  me  to  get  bim  in,  if  I 
could. 

Ati,  Gen.  Pray,  madam,  who  was  it  ? 

Mm.  WalL  I  desire  Mr.  Fitsbarris  may  tell 
you. 

FUmH.  No,  Mrs.  Wall,  pray  do  you  tell  it, 
since  you  have  spoke  of  it. 

Mm.  Waii  I  ray  nothing  but  what  I  will 
take  my  oath  of. 

FUzn,  Then  you  will  never  swear  that  which 
is  true.    Pray,  Mrs.  WaU,  speak,  who  was  it  ? 

Mrs.  Wait',  I  desire  I  may  not  name  bun  ; 
but  he  may. 

An.  Gen,  HewiUnot. 

Mra.  Wall.  Truly  I  do  not  think  it  conve- 
nientfor  me  to  name  such  persons  u  these  arei 
upon  such  accounts. 

Fitzh.  Pray,  Mrs.  Wall,  name  the  persoD 
that  I  woukl  have  brought  into  tbe  king's  ser- 
vice. 

Mrs.  WalL  If  the  Court  eommanda  me,  I, 
will ;  otherwise  I  will  not. 
•  Fitzh.  Did  you  ever,  upon  nay  such  aoDonnt 
as  tbia,  receive  any  money  for  ma  ?  Speak  tba 
truth. 

Mn.  WalL  God  forbid  your  Uaod  shouU  Ke 
at  my  door ;  I  aasure  you,  I  sboold  be  sorry 
for  it.  He  lokl  me,  these  pcfiona  ware  consi- 
derable ftrtbe  king's  interest,  and  could  do  bim 
god  satviee.    8o,  ra  i  mid,  7 
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q|ioketolkft  seontof  of  state;  awihe  irmdd 
know  who  they  were.  And  when  he  was  loU 
who  they  were,  as  ihr  one  of  them,  Thomas 
Meirr^,  he  was  nol  thoofffat  wocth  the  tookuig' 
after,  for  he  was  thought  an  uoootiderable 
laseiJ;  hot  as  for  the  other  eentlemaii,  he  was 
thought  a  roan  of  worth,  ana  a  person,  that,  if 
he  irauld,  could  really  serve  we  long.  Upon 
this,  when  yon  first  came,  I  was  never  at  rest 
for  3rou ;  and  thecefinre,  after  ft  while,  befbre 
3rou  came  again,  I  gare  the  porter  order  to  teU 
you,  I  was  not  at  home;  and  I  desire  the 
aotter  may  beasked  the  question.  But  when 
I  next  saw  the  secretary,  I  desired  that  he 
would  give  thero  a  positive  answer,  one  way  or 
the  other ;  and  the  next  time  I  saw  ymi^  this 
was  your  busuiess,  and  I  told  ike  secretary  of 
state  of  it.  Yon  pLve  me  this  paper,  and  de« 
ibed  me  to  solicit  for  your  qoit>rent  in  Iie- 
hmd,  for  yon  were  in  great  misery,  and  had 
been  a  great  sufferer.  80  I  spoke  to  the 
4utches8  of  Portsmouth,  and  rfie  spoke  to  the 
secretary  of  state ;  that  if  this  man  be  so  con- 
siderahle  a  soflTeier,  it  is  convenient  to  give  him 
something  for  his  encouragement :  aro  if  yon 
willgivenim  something,  said  I,  give  it  bim 
Quickly.  I  was  fimr,  if  not  ax  months,  a-geUing 
tnis  money. 

Ji^zh.  but  will  you  say  it  was  upon  that 
account  P  When  was  that  money  paid  ? 

Mrs.  Wall.  I  never  thought  I  shonkl  be 
brought  in  for  a  witness ;  or  that  you  would 
have  abused  me  thus  for  my^  kindness. 

Fitzh,  When  were  those  papers .  given  you 
that  you  produced  t 

Mrs.  Well,  I  wish  I  may  never  see  the  face 
of  God,  if  I  know  any  more  than  what  I  gave 
evidence  ;  .there  arc  the  pa)>er8,  they  wiH  tell 
you  tlie  time. 

Ftt2h,  Did  I  give  Uiem  you  ? 

l^Irs.  Wali.  You  or  your  wife  did ;  and  I 
suppose  your  wife's  condition  was  yours. ' 

FUzh.  Waid  not  the  m<jney  received  befine 
those  papers  ever  were  given  you  ? 

Mm.  Wall.  Niy,  BIr.  Fhzharris,  I  wiO  teD 
ou  more ;  send  to  Mr.  Henry  Gu}',  and  let 
im  tell  you  when  he  paid  it  you. 

Fitzh,  Gall 'the  porter,  and  the  fikotman  if 
he  be  here. 

L,  C.  J.  Ifypu  would  ask  any  more  ques* 
tions  of  Mrs.  tvall,  do. 

.  Fitsh.  Did  not  I  come  to  yon  the  Wednes- 
day before  I  was  taken,  and  told  you,  I  desired 
to  speak  with  the  king,  and  that  1  had  a  hbel  to 
pcesentttfhimP 

Mrs.  Wall.  No,  so  far  from  that,  that  it  was 
the  Tliursday  before  you  were  taken,  you  came 
about  nine  o'doek  at  night  to  our  lodgings,'  and 
sent  up  to  my  chamber  ;  and  I  sent  word  that 
DIr.  Cowling. was  there,  fori  did  not  care  to 
fee  you :  bat  you  sent  word  qp,  yon  had 
something  of  consequence  to  tell  me.  80  I 
cam^  down,  and  vou  desired  me  to  bring  you 
to  the  speech  of  tne  long,  which  was  a  tiung 
you  dianever  desire  before :  and  you  said  thus, 
if  you  did  but  see  the  king,  vou  believed  vou 
couldsay  something  to  him  that  might  donim 
service. 
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'.  Didnptlsasr.hMiathcliMlfafttl 
come  to  deliver  to  the  kmg  now  ? 

Mxa.Wdl.  No,  as  I  have  a  aool  to  be  saved. 

FiUk.  Mrs.  Wall,  I  did,  and  tfaia  was  what 
you  said  at  the  same  time:  that  sinoe  my  lord 
Sunderland  was  sone,  you  oonki  have  no  secret 
service,  i  did  desbe  to  speak  with  tiie  kmsr 
privalelyi  those  were  the  words ;  andyoatoU 
me,  you  qouU  not  so  easily  do  hosincsB  with 
the  lutf,  since  my  knd  Strnderkod's  time. 

X.  CTJ,  We  must  nut  let  you  hold  a  dia- 
higue  between  yomsdves,  you  most  apeak  that 
the  Court  mayjiear. 

AIL  Gen.  Was  not  he  a  Ronun  CathelicP 

Mrs.  Wall.  Yes,  we  looked  vqion  him  so, 
and  upou  that  account  we  said  tt  was  daager- 
ous  for  him  to  ipo  near  the  king. 

Jtt.  Gen.  Did  not  you  know  that  ever  he 
was  admitted  to  the  Idn^  ? 

Mrs.  WaU.  Never;  but  he  hath  been  taHdog 
with  me  in  a  room  as  the  Idi^  paseed  by. 

Ait.  Got.  Did  the  king  ever  take  any  «»tice 
of  him,  speak  to  him  P 

Mrs.  WalL  The  king  never  look  notice  of 
him,  nor  spoke  with  him  by  my  means,  nor 
gave  him  money,  other  than  whiiri  apeak  of, 
nor  the  duchess  of^Portsmouth. 

L.  C.  J.  Look  you,  Mrs.  WaU*  I  think  you 
do  say,  that  there  was  some  msoey  paid  to  Mr. 
Fitzharris ;  pray  speak  plain,  upon  wlut  ac- 
count was  it  paid  P 

Mrs.  WalL  Mykrd,  it  wasfor  thebrii^ing 
in  of  my  lord  Howard  of  Escridc,  trho  is  tliere ; 
since  you  press meto it,  I  must  t^ ;  I  think 
my  k>nl  wdl  not  deny  it 

Lard  Hanard.  I  will  never  deny  the  truth. 

Fitzh.  Where  was  my  lord  Howard  of 
BscrickP 

Mrs.  WaU.  He  was  not  ao  much  for  the 
king's  interest,  or  that  which  they  call  the 
kii^s  interest. 

Fitzh.  How  kmg  is  this  since  P 

Mrs.  Wall.  Two  years  ofp  since  he  came 
firfit  to  me ;  but  whether  it  be  a  year  and  a 
half  since  my  lord  met  with  theldi^,  I  oanntii 

ten. 

Fiizh.  When  my  lord  was  admitted  in  to' the 
king,  I  did  wait  on  him  to  that  piupose,  to  being 
in  my  lord  Howard. 

Mrs.  WaU.  I  desire  that  my  lord  Howard 
may  be  asked,  wheUier  he  do  not  remember, 
when  the  king  was  coming,  Mr.  Fitzharris  was 
put  out  of  the  room  first. 

Fitzh.  You  say,  I  never  shewed  any  libel 'to 
the  king. 

Mn.  WalL  |  tell  you  what  I  said  since  io 
this  gentleman  tfiat  is  here  ;  1  wish  yon  had 
shewn  tiie  libel  unto  me,  that  1  might  have 
been  in  a  capacity  of  saving  your  lif^. 

FUih.  You  said,  that  1  had  the  SSO/.  for 
bniffiiiigin  my  lord  Howard. 

Mrs.  Wall.  I  say,  it  wa»  upon  promive  V^ 
bring  in  persoQs  that  wmdd  be  useful  and  s^* 
vioeable  to  the  king. 

L.  C.  J.  She  is  your  own  witness,  and  ahe 
telb  you,  two  persons  yon  did  utidertake  fo 
bring  jD,  loid  fm  that  yeu  had  this  mqaey. 
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Itn.  WM  It  w«i  Ilk  poTcrty  «lid  thk  to- 
gether. 

Smi,  J^jMfti,  M n.  Wall,  I  emoeive  he 
tterw  dwcoycred  thh  Mhd  untoyoa  ;  holpnv, 
did  brevet  diiecwne  with  joq  about  Bfcmnl  P 
Am^whak  chtnderdid  hegivehiniP 

Mrs.  WmiL  Onoehe  did,  and  hO  fwd  he  iw 
an  honest  inan ;  and  ai&ed  me  if  I  wenld  be 
nrqnrinladwitfihBBP  I  toMUmno,fiirhehad 
a  hnaviah  itt|niialien  ;  hewaaaniidbnaeryand 
1  ctfed  fyt  no  nrfbnneni. 

lUMk.  Mia.  Watt,  to  let  the  worM  aeehoir 
youahn^  about  me,  when  did 'the  faing'aee 
my  hitdileweid  fitst,  when  I  hroueht  him  P 

Mra*  WaiL  I  don't  know,  aSk  my  lord 
Hoiiraid. 

Fiigk.  Did  not  I  speak  to  the  king  in  the 
mitttiooar?  and  did  net  you  get  me  to  make  a 
stand  there? 

Mv.  WaiL  Mr.  Fitzhanis,  don't  make  me 
tell  that  thing. 

FUMh,    Pray  speak  the  truth,  Mts.  Wall. 

BIrs;  Wall,  I  defy  von  and  all  mankind,  to 
say  I  do  otherwise.  You  did  denre  me  to  tdl 
the  dake,  that  yon  would  first  bring  nry  lord  to 
him,  and  then  to  the  long;  and  I  spoke  to  the 
duke,  and  he  said,  yod  were  a  rascal,  and  he 
would*  not  meddle  wiui  yon :  This  you  know. 

JVljrik.  Did  not  my  lady  Portsmouth  tell  me, 
the  duke  was  angry,  &c. 

Mrs.  Wnll.  Blr.  Fitzharris,  when  yon  came 
to  ine  upon  such  an  errand,  was  it  reasonable 
thai  1  sooold  brin^  you,  unon  every  trifle,  to 
the  speech  of  the  kmg,  and  I  should  not  brihg 
you  then  P  it  is  wkhout  sense  aitd  reason. 

X.  C  /.  You  must  not  ask  questions,  but 
answer.  And  Mr.  Fitzharris,  do  you  des^ 
to  detect  Mrs.  Wall  Of  falsehood  ?  she  is  j^ 
own  Witness,  you  consider  not  you  can  get  no- 
thing by  that. 

Fttth.  My  lord,  when  you  see  ^e  pikers 
produced,'  you  will  find  it  is  upon  another  ac- 
count. 

Mrs.  Wall.  Is  this  your  hand,  Mr.  l^its- 
hsnis  ?  -  (shewing  him  a  paper.) 

FitMk,  But  is  not  this  upon  the  account  of  a 
pension  granted  in  Irdand  P  Pray  let  the  gen- 
tiemen  ot  the  jury  see,  this  is  of  another  dif- 
ferent nature ;  I  appeal  to  my  lord  Howard  of 
Eaeriok,  whether  he  did  not  speak  to  my  lady 
about  it. 

Lord  Ham^rd,  I  did  so. 

Mrs.  Wotl.  My  lord  did  second  my  lady,  to 
get  you  some  charity. 

Irttzh.  8o  that  the  money  received  here  was 
plainly  upon  another  account. 

L.  C.  J.  Look  you,  if  you  will  have  any  pa- 
pers read,  they  slmU  be  read.  But  the  gentle- 
men of  the  jury  must  not  see  any  papers  but 
what  are  read. 

Then  the  Petition  of  BIrs.  Fitzharris,  and  the 
king's  letter  to  the  duke  of  Ormond,  was  read, 
about  a  pension  in  Ireland. 

FUnh,  My  lord,  if  you  please,  I  have  some- 
Aing  to^er  to  say  to  Mrs.  WalL  But  I  de- 
sire to  ask  Mr«  Cowling  a  questioD,  and  that  is, 

YOU  VIII. 


r,  what  Mrs.  Wall  said  to  you  about  niy  ba«> 


Mr.  Cowlmg,  Wy  tod,  I  thmk,  the  day  after 

is  nun  was  esnmined  in  the  oonndl«  I  came 
to  Mrs.  Wall,  and  she  toM  me,  that  the  second 
or  thi|d  night  befiire  ha  was  t^en,  he  came  to 
her  to  bring  him  to  the  king;  but  she  sent  dowii 
stairs,  that  Ae  wonki  not  iet  him  come  up» 
But  asked  him,  why  he  did  not  go  to  one  of 
the  secretaries  of  stste  P  No,  sakl  he,  1  cant 
so  thither,  wi^owt  being  taken  notice  of ;  but 
rUrtell  yau  my  business.  No,  said  she,  if  you 
will  wnla  down  your  bunness,  and  give  it  mo 
in  a  paper,  I  wiU  carry  it  to  the  king ;  and  if 
the  king  have  a  mind  to  speak  with  you,  yoa 
shall  be  sent  for.  Nss  said  he,  I  wdl  not  dn 
that.  Then,  said  she,  I  must  beg  your  paidcHly 
if  I  don't  brinff  you  to  the  king.  And  Mrs. 
Wall  said  further  to  me,  truly  her  blood  did 
chin  when  she  said  so,  for  site  was  afraid  bn 
was  come  to  do  the  king  a  mischief. 

Ati.  Gen.  This  was  three  or  Ibur  nights  b»^ 
fore  he  was  taken. 

FUzh,  Is  sir  Robert  Thomas  hereP  (He  did 
not  appear.)  Then  I  desire  my  k>rd  Howard  to 
stand  up. 

Lord  Uomard.  Have  you  any  tl|iag  to  say 
to  me,  Mr.  Fitzharris  P 

FUlh.  Yes,  my  lord,  if  von  please.  Mylord, 
I  desire  your  lordship  will  please  to  tell,  what 
my  lady  Portsmouth  did  ezpress  to  you  oon- 
oeming  me,  at  your  coming  thither ;  and  whe- 
ther I  did  not  introduce  your  lordship ;  and  how 
civil  she  was  to  me  upon  that  account;  and  how 
she  undertook  to  get  the  quit  rent  for  me. 

Lord  Howard,  Sb*,  I  shall  Answer  ss  pai^ 
ticolariy  as  I  can  all  your  quesdons ;  but  it 
will  be  necessary  to  introduce  my  evidence 
with  therelation  of  the  wlnde  transaction.  YoU 
know,  about  October  last,  about  the  beginning 
of  the  month  ;  Ibrit  was,  as  I  take  it,  ten  daya, 
or  a  fortnight,  before  the  sittuoo^  down  of  ttw 
pariiameut ;  yon  did  make  appGcations  io  me, 
m  the  name  of  the  king,  whether  with  or  with- 
out his  privity,  I  cannot  say ;  but  you  did  OMke 
several  mvitations  to  me,  of  putting  mvself  into 
the  possessiob  of  an  honour  1  was  sitoffether 
unwnrthy  of,  of  waiting  upon  the  king.  I  gave 
you  my  reasons  why  I  tnought  myself  unfit 
ror  that  honour,  because  I  was  not  in  any  cap*^* 
city  of  domg  Uie  king  any  service :  and  I  loosed 
upon  the  ung  as  a  person  too  sacred,  and 
whose  time  was  too  precious  to  be  trifled  awi^ 
upon  one  that  had  nothing  to  offer  to  him,  and 
therefore  I  refused  it.  But  notwithstandin|r. 
this  was  remforoed  by  you :  and  when  I  smi 

Persisted  in  the  denial  of  that  which  was  au 
onour  1  ought  rather  to  have  sought,  but  only 
because  I  thought  myself  uncapable  of  desenr* 
ing  it ;  afler  several  applications,  I  did  at  last 
teO  you,  besides  the  impertinency  of  it,  I  did 
also  apprehend  it  might  be  the  occasion  of  soma 
indecency :  fbr  perhaps  I  might  thereby  put 
mytelf  upon  dedarine  myself  in  some  of  my 
sentimente,  very  rnucn  differing  from  those  of 
his  miyesty.  And  for  me  to  seek  an  oppor- 
tunity to  egress  my  oontiariaty  to  his  iqa* 


hmDUy  to  Idas  mj  kdy  dvcMs's  hand,  and 
neeireliereomiiiaDds.  Bnl  when  I  eame  there, 
1  waeeomiwd  with  a^^iealer  booovroffiodipg* 
tfaekin^tliefe,  and  I  thiokk  was  an  opportunity 
wheraio  my  time  waanotiU  spent  as  to  myaeir 
hot  I  am  afraid  this  250/.  if  it  w<re  Kiven  lor 
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asty's  tbMighta,  will  be  both  rudeness  and  im- 
prodeoflse ;  and  Uiei«fore  I  did  then  uhimately 
aoBwer'yod^  I  woiiM  by  no  means  he  prerailed 
with.  Then  you  did  lower  it,  and  said,  it  shouM 
Mttffioe,  if  I  would  wait  upon  the  duchess  of 
Portomouth.  Truly,  I  told  yon,  as  to  that 
loo^  you  did  me  a  great  honour,  and  greater 
than  I  could  expect,  for  I  had  nothing  (I  was 
•I'rsid)  worthy  her  trouble;  and  thwefore  I 
desirsd  to  Imow  what  it  might  mean.  In 
short,  you  did  resoive  it  into  this,  That  you 
did  find  the  king  under  great  apprehension, 
that  there  was  something  deep  ia  the  hearts 
<€  some,  that  stood  at  a  distsace  from  his 
majesty,  and  opposite  to  his  interest;  and 
that  the  partiameat  stood  st  an  irrecoMcilaMe 
.diHerenoe  with  the  kinff.  Truly,  said  I,  I  am 
a  person  not  fit  to  spesk  in  the  naase  of  a  par- 
lnttcnt»  fiir  in  a  little  time  they  wiU  ^peak  for 
:lhemse|ves;  but  if  I.  were  to  speak,  or  shouU 
presume  tospeak  in  ih»  name  of  the  parhameat 
•^the  whtdeiialioB,Ishouhl  say,  I  behoFedthe 
kine  would  find  hw  parfiament  meeting  him 
with  as  pnst  afiection,  duty,  and  loyaEy,  as 
.any^parliament  ever  met  any  long  of  England. 
You  said,  then  you  were  confident,  ana  you 
dted  her  grace,  tne  duchess  of  Portsmouth  for 
it,  that  the  kutf  came  to  meet  them  with  indi- 
BStftonatogra^  than  in  any  thin^  they  could 
desire.  Itaimid  I,  towhatendneedl  oome 
there,  for  the  paribment  will  speak  its  own 
•sttse  speedily  ?  Pray  do  me  that  kindness,  as 
toffoaad  attasfythe  duchem  of  Portsmouth, 
and  to  let  her  know  she  may  now  have  an  op- 
portunity of  dedariiv^  hfiw  wiUingshe  is  to  be 
agood  mstvumcBt  between  the  kingand  his 
people.  Ssid  you,  I  can  assure  you,  that  she 
IS  al^^ether  ftr  the  same  interest  that  you  kMik 
loirards;  for  you  are  rery  mudt  mistaken 
if  yon  think  she  is  a  friend  to  the  duke  of  York. 
Mykrd,  in  short,  aiWr  much  mtreaty,!  did 
give  myself  that  haonur,  which  I  hare  no  cause 
to  repent  or  be  ssfaamed  of,  to  go  to  Whitdial], 


given 
the  bringing  me  thither,  his  nuyesty  doth  not 
think  he  hath  deserved  it  at  this  time. 
FUmA,  Yourkwdship  came  there  in  October 


Ld.  Hm^rd.  Beeanse  I  will  do  you  all  the 
rwht  I  can,  it  wss,  as  I  take  it,  the  beginning 
af  October,  and  about  the  10th,  because  the 
pariiameot  sat  down  the  93d,  and  as  I  re- 
member, it  was  a  fortnight  before.  This  was 
the  first  time  that  I  owe  yon  thanks  for  the 
honour  of  seeing  the  king.  Ailar  that,  a  mat- 
ter of  ten  days,  - 1  had  a  second  oppoituuily 
and  by  your  means  also.  This  was  the  last 
time  1  had  the  honour  to  see  the  king,  but  in 
public.  After  this,  I  mnst  confess,  f(£en  tho 
pariiuDCDt  was  ended,  I  did  then  willin^y 
enough,  invite  n^rself  ^  the  honour  of  waituv 
i^pim  the  dwshesB,  and  give^  her  thanks  and  t£ 
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her,  I  was  sensible  she  had  endeav^mred,  as 
much  as  in  her  Uy,  to  penuade  the  king  into 
a  good  opinion  of  the  .pariiamsiit,  and  to  give 
them  time  of  sitting,  and  thereby  to  give  jthem 
opportunity  of  explaining  their  intentions  for 
liis  service  and  advantage.  This  was  also  tho 
last  tiine  1  had  the  hoM>ur  of  seeing  her.  At 
last,  parting  finom  her,  I  did  make  it  my 
humble  recpiest  to  her,  that  she  would  be  pleased 
to  represent  your  condition  to  the  king,  since 
by  your  mesns  I  bad  tho  honour  to  be  shewed 
the  way  to  her  grace's  lodgings. 

FUsL  My  l^rd,  did  not  I  come  to  you  with 
amesBSgethe  night  before  my.  lordStafiord 
was  condemned  ? 

Ld.  Hammrd,  You  say  right,  and  it  was  im 
my  thoughts,  and  yet  I  thought  it  too  tapider  n 
thmg  to  speak  of;  and  thermnp  1  thoi^t  it 
so,  wcause,  I  must  confiKs,  at  thst  time,  (yoa 
must  excuse  me)  I  did  bdieve  you.  did  not  come 
with  that  authority  you  pretended  to  make  use 
of.  After  the  time  that  unfortunate  lord  had 
had  his  trial,  and  the  House  were  prepsring 
their  thoughts  for  the  sentence,  Ivras  imiis- 
pooed,  and  came  not  to  the  House  that  day» 
which  provoked  the  House  so  much,  thai  they 
were  near  committii^  me  to  the  Tower ;  birt 
truly,  I  was  so  ill  in  body,  and  bad  so  little  a  mind 
to  liave  my  vote  mixed  with  his  Mood,  that  per- 
haps I  should  have  rpn  the  hsaard  of  going  to 
the  Tower  about  it,  it*  that  had  been  s&.  But 
the  night  before  you  came  to  me,  and  told  ma 
as  agreatsoCTet,  That  you  did  brineitaathe 
desire  of  th&Jung,  and  as  that  which  lie  would 
take  as  a  grmt  instance  of  my  retigna- 
tion  to  his  wfll  and  pleasure,  and  that  for  which 
I  might  promise  myself  all  the  greatest  kind* 
nesses  possible  for  a  prince  to  slww  to  his  suIh 
jects,  ir  I  would  go  next  day.  and  give  my  vote 
for  my  kwd  Sta&rd.  Sir,  ssid  I,  I  hare  all 
the  obligations  of  nature  and  blood  to  dispose 
me,  as  much  as  can  be,  to  favour  my  lord  Staf- 
ford, as  for  as  can  consist  vrith  the  integrity 
and  sinooityof  ajudgn:  but  though  iwas 
waveringinmy  own  thoughts  the  day  before, 
now  by  Uie  grace  of  God  I  will  j(o,  though  I  be 
carried  on  men's  becks  to  the  House ;  now  I 
see  there  is  so  great  an  account  put  upon  it, 
for  \  see  it  is  the  concerns,  i^  only  of  my  load 
Stafibrd,  but  the  protestant  cause ;  and  then, 
fiaid  I;  if  all  the  relations  I  have  vrere  ODelted 
down  into  my  lord  Stafford,  if  I  had  hut  breath 
enough  to  pronounce  his  doom,  he^iaUdie. 

Ait.  Gem,  My  lord  says,  he  did  not 
you  came  from  the  king,  when  you  came 
that  message. 
.  Ld.  HomoriL  Sir,  can  I  doany  more servieeP 
I  shall  be  willing  to  do  it  if  I  can.  I  camot 
deny,  but  I  had  by  your  m^uis,  the  bonoup  of 
waiting  upon  theliug  and  the  duchess ;  but  I 
had  so  little  reason  to  value,  my  own  woith, 
that  I  cannot  imagine  how  it  should  turn  to  the 
king's  service. 

Otttts,  My  lord,  I  deare  to  have  liberty  of. 
goinsf  anay,  the  crowd  is  so  gvsst  I  cannot 
stand,  and  the  prisoner  hath  aiiwiog  to  say  to*' 
me. 
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Ait,Oen,  My  Lonl,thatra«ybepntof  tiM 
popabplot^tDkeepDr.  Oilcs  here,  to  IdU  him 
IB  the  crowd. 

Fifth,  Have  vmiiiotHNiiethiiig  more  to wy, 
Doefeor?  Tnily  1  fbrgel,  my  memory  k  eo  die- 
traded* 

Oafet.  I  know  not,  if  yoa  hare  any  questknii 
to  ask  me,  I  will  speaktruth.  (Bui  he  had  none, 
io  the  Doetor  wentawi^.) 

Bfra.  F%M.  Gall  Mf".  Fanahaw ;  (who  did 
not  appear. ) 

FtiMk.  My  lady  dueheie  of  Portsmouth. 

Mn.  WaU.  She  ■  not  come, 'because  the 
oourC  n  rery  foil ;  bat  if  the  court. wiU  send  for 
her,  she  wiO  come  presently. 

FUsk,  Mylofd,  I  beg^thatmy  lady  duchess 
ef  Fbttsmoorii  may  be  sent  for. 

Mrs.  Wall,  She  gave  me  a  commissioa  to 
say,  if  ttie  ooort  wrald  have  her  to  come,  she 
wonM  so  do. 

X*.  €.  J.  We  cannot  send  for  her,  if  she  please 
to  oone,  ao;  we  have  no  occasion  lo  send  for 
ber. 

Mn.  Wall,  I  presume  he  can  ask  her  no 
qneitioBabat  what  I  can  anawer. 

L.C,J..  We  will  not  prfjudioe  the  prisoner 
in  hb^uestioDs,  nor  send  for  her  unless  she  will 


Fiish.  Will  you  send  one  of  your  footmen, 
MnkWaH?  lam  a  pnaoner,  and  have  no- 
body to  send.  In  the  mean  time,  where  is  the 
porter.^ 

Mn.  Wall.  Here  he  is. 

Fttih,  How  kmg  is  it  since  yon  paid  the 
money  to  me,  from  my  lady  Portsmouth  ? 

Porter.    1  cannot  tell  mdeed,  it  ia  so  long 

FiUk  Let  him  have  hia  oath. 
L.  C,  J.  No,  tint  he  cannot  have. 
FUsk.   Was  it  not  Chiiotmas  last  was  18 
■sooths? 
Forter,  I  cannot  indeed  tell  what  time  it 


FiiMk,  You  dare  not  speak  the  tratfa. 
Jnstioe  Dotban,    You  disparage  your  own 


Se^yeant  J^^Mff .  He  hath  no  witnesses  can 
say  any  thine'  for  him,  and  therefore  he  most 
find  ftttlt  with  what  they  say. 

L.  C.  /.  Have  yeu  any  other  witnesses,  Mr. 


Fitsh,  Yes,  my  lord,  my  lord  of  Arran. 

L»  C.  J.  What  say  you  lo  my  lord? 

FUmK  Did  not  my  wife  shew  you  this  libel 
the  Sunday  that  1  was  taken  ? 

£.  of  Jrran.  I  do  not  remember  I  ever  heard 
it,  till  I  heard  it  read  in  tiie  House. 

Fitsk.  Did  yon  not  reed  it,  my  lord  ? 

£.  €^  Arran,  No,  not  that  I  rsmember. 

FUmM.  Did  net  1  tell  you,  I  waacairying  it 
to  thekiiup.? 

B,idArrtm,  Noi  that  I  know  of. 

FUsk,  Was  it  not  a  dispute,  whether  this 
treaaonor  not? 

£.  of  idrrsA.  Yoo  did  shew  me  a  libel,  but 

t^p,  or  Bo^  I  caimoi  aay,  perhaps  it 

tbii«    I  Mk  him  for  an  .homiit  man, 


my  lord;  I  have  known  him  ilve  years, 
and  knew  his  fomily'to  be  a  good  fomily; 
I  happened  to  be  at  dinner  with  him 
tiie  day  he  was  taken.  *After  dinner  there' 
were  aome  papers  he  pulled  out,  and  I  threw 
tiiem  awm^,  I  toM  ^ our  you  would  do  yourself 
a  mischief,  some  time  or  other,  in  ineddKng 
with  such  papers.  There  we  drank  a  bottle  or 
two  of  wfaie.  together,  ami  then  we  parted.  Arf 
soon  as  I. came  home,  I  heard  thi^  gentleman 
was  seized  on,  and  taken,  which  surnruied  roe 
much.  And  this  is  all  the  account  1  can  give 
of  the  matter.  - 
FiUh,  Then  your  kMrdship  dad  not  r^ad  the 

£.  of  ilrran.  No  indeed,  not  I: 

FiUh.  Did  not  I  tell  you,  I  had  a  psomise 
of  a  quit  rent  for  secret  service. 

£.  of  Arran,  I  do  not  know  partioailarly 
what  he  told  me  of  the  quit* rent;  but  I  was 
willing  to  do  him  all  the  good  I  could,  about  a 
reversion  of  a  pension  that  he  had  in  tbeiiflht 
of  his  wife ;  that  was  part  of  my  bosinem  diat 
day,  thinking  he  veiy  wdl  deserved  it.  lam 
very  aorry  to  see  that  hia  fother's  son,  aa  the 
phrase  is  in  Ireland,  should  be  aoeosed  of  such 
a  crime. 

Mt,  Gen.  My  lord,  before  yon  go,  I  desira 
to  ask  yon  one  question :  Did  you  uLaoiveevar 
that  he  waa  employed  by  the  *French  king,  or 
the  French  ambassador^  oonfossor. 

E.  of  Arran.  No,  my  lord,  never,a8 1  heard 
of.  He  used  to  apeak  as  honestly  as  any  man  ; 
I  thou^  him  of  the  best  and  loyalest  princi- 
ples oft  any  of  his  religion. 

Serj.  Jejferies.  What  religion  did  you  take 
him  to  he  of? 

£.  of  Arran.  He  alwaya  owned  himo^  a 
papist,  and  he  and  1  have  had  some  disputea 
about  it. 

FUzh.  Mr.  Sec.  Jenkiiu^  I  deairetoknow 
of  your  honour,  what  the  king  said  of  me  ? 

Sec.  JenJkinf .  I  remember  the  king  did  con- 
jure him,  to  declare  who  the  author  of  the  Mbal 


Fiiih.  Yon  are  a  man  of  honour.  Sir ;  did 
not  the  kioG^  own  he  had  empk»yed  me  ? 

Sec  Jcnkin$.  I  never  rememiberthe  long  did 
own  he  made  use  of  him,  by  Mra.  ^all'a 
means,  or  otherwise. 

FUxh.  My  lord  Conway,  don't  you  romem« 
herit? 

£.ofCofiway.  No,  not  upon  my  honour 
But  I  have  heard  him  say,  he  did  formedy  cm-- 
ploy  you  in  some  trifling  things. 

PumM.  Did  not  the  lung  declare  in  couociU 
that  I  had  gotten  money  of  him? 

£.of  Conawy.  That  was  for  my  k>rd  Howard 
of  Escrick's  business. 

Serj.  Jefferiei.  Now  your  lordship  is  hare,  t 
wo  id  adi  you ;  Did  you  ever  hear  the  kkg 
declare  when  he  first  spoke  with  the  kiiujf  ? 

£.  of  Canw^.  The  king  never  apoCe  witb- 
him  till  after  be  was  taken ;  he  wtis  taken  tha- 
srth  of  February,  and  the  kiitf  never « spoke 
with  him  tOl  the  SSth,  the  d^yailer.  i 

FUfk.  Did  not  you  tell  me^  if  the  kiog 
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ptft^mmM  open  AepuliuBcot,  they  wo«U 
«w  him  as  bis  iithflr  WM  used  ? 

MxB.  WtU,  I  never  toM  yoa  aoy  euch  thing. 
Yoo  ppomiifd  me  to  bitng  in  my  lord  H«winl 
of  £ecrick  |  bnt  they  ibond  theme^lves  migh- 
tily mietnken  in  what  was  promised  he  would 
<b  when  he  came  in. 

JU.  C.  J,  Why,  BIr.  FitshanriSf  yon  cast  any 
thing  at  any  body,  to  make  a  noise. 

^Mh.  WJiere  is  Mr.  Peacock  P 

Mrs.  Fitgk.  I  woublknow  of  her,  what  Mr. 
Bulslzode  said. 

X.  C.  /.  That  eveiy  body  may  see  yon  are 
fitfriy  4aalt  with,  yon  shall  bare  all  the  liberty 
that  can  be  given.  Yon  must  not  ask  what 
another  said,  but  call  them  themselves  to  say 
what  they  know.  Here  is  Mr.  Bolstrode  him- 
self. 

-i/*'**'  •**'*  B«>«trode,  then,  what  message 
did  you  bring  from  the  king  to  my  wife  ? 

J^'-^i'frode.  No  messsge  at  all ;  but  1 
ml  ten  yon  what  I  know.    Mrs.  Pitzharris, 
Mn  aite  her  husband  came  to  be  close  con- 
fiocd,  dchTered  a  petition  to  the  king  in  the 
pork  5  and  the  king  was  pleased  to  give  it  to 
ne,  as  he  freqnently  does.    Mrs.  Pitzharris 
came  tome,  to  tell  her  what  the  king  said  to 
**•    ®»*1 1»  the  king  hath  given  me  no  oom- 
niHids  at  all  in  it,  bnt  this,  carry  it  to  the  se- 
f^^  ^^  "^^^  ft*  I  cannot  say  any  thing  to 
U.     For  the  king  generally  tells  me  what  he 
WiU  have  done  with  such  ajMtition.    But  she 
WM  so  very  importunate,  I  asked  the  king 
•g«ii:   Sir,  ^d  I,  Mrs.  Pitzharris  is  very 
importunate,  what  is  your  majesty's  pleasure 
m  It?  S^dthe  king,  If  she  have  a  mind  to 
petition  the  council,  she  may,  I  will  neither 
neddle  nor  make  with  it.    Afterwards  I  met 
bar  several  timoff,  and  she  said,  her  husband 
was  very  severely  and  hardly  used,  and  she 
JM   denied  the  Uberty  of  coming  to  him. 
wud  I,  I  hear  he  is  guilty  of  a  very  foul  thing, 
nud  there  is  no  way  to  help  him,  but  by  dis- 
oovenngthe  author  ofthatvilhiinous  libel.  Por 
•he  asked  me,  what  I  thought  of  ber  husband ; 
w  she  toM  me,  ^e  intended  to  try  what  she 
could  do  for  him.    I  said,  there  was  no  way 
to  do  any  good,  but  to  make  a  full  discovery  of 
toe  author.    Then  said  she,  if  the  king  woald 
but  let  me  speak  with  bim,  1  am  sure  I  cooM 
40  hun  servme,  and  prevail  with  him  to  discover 
the  author.    So  I  tokl  the  king  of  it ;  and  the 
ftmgsaid,  if  she  will  come  and  be  examined, 
wim  all  my  heart.    And  as  soon  as  evw  I  heeni 
■he  was  come  to  town,  I  told  her  what  the  king 
■aid  :  and  she  told  me,  she  would  willingly 
come ;  and  if  the  king  would  ;sive  her  leave  to 
*pe«k  with  her  hu^Kind,  she  did  not  doubt  to 
prevail  with  him.    That  night,  about  mi*. 
Jbght,  after  I    was  in    bed,  and  had  been  in 
bed  two  hours,  she  came  to  my  door  and 
knocked  me  up.    So  I  rose,   and  put  on  my 
aigbt-gown,  and  went  down,  and  I  beat^  a 
vnice  which  I  thoi^t  was  hers.    So  she  came 
•ut  of  the  coach  to  roe,  and  toM  me,  said  she, 
4  am  cQpne  to  you  to  beg  of 'you,  that  you 
#Qiil4  be  secset;  and  not  to  let  tiie  Ocurt*  know 


that  I  wna  to  consa  to  bsva  any  ca^fawttti 
with  Toa  I  for  if  yoo  do^  I  am  ondone  and 
rained;  foir  there  are  some  persons,  my  friemW, 
thai  wiU  not  kiak  upan  me  if  tfiey  henr  any 
such  thing.  The  next  morning  I  went  to  her, 
andtoM  her,  the  lung  had  directed  she  shonhl 
be  eaEammad  in  the  aftenoon,  uid  she  ahovld 
cone  down  to  be  enflainad:  which  aha  did; 
|%nd  as  soon  as  the  couooil  ^^aa  up,  I  told  his 
miyesty  she  waa  betow.  So  he  ivdered  aoine 
to  examine  her ;  but  when  I  told  bar  of  it,  said 
she,  if  the  king  will  not  sp^ak  alone  with  me,  I 
will  not  speak'  a  word,  nor  he  examined.  This 
is  the  truth  of  it,  I  aanire  you,  my  lord,  upon 
my  salivation. 

FUzH.  Whei«  is  BIr.  IVaoock? 

Mrs.  Fiizh,  What  did  Mr.  Buktroda  say  to 
meP 

X.  C.  /.  Look  yon,  Mrs.  Fitsharris,  and 
you  gentlewoman,  you  must  not  be  heard  to 
talk  of  discourses  among  yourselves,  and  to  ex- 
amine what  diaoourse  passed  between  pemon* 
and  person,  up  and  down  ;  that  is  rot  to  be  per- 
mitted in  a  Court;  the  witneds  is  here,  aal^ 
him  himself.  What  hath  beensaki  to  har,  will  > 
be  no  evidence. 

Mn.FUzh,  What  offer  did  yon  make  me? 

Mr.  Bulitrodt.  None ;  I  told  you  this  wonU 
be  the  way  to  ruin  your  husband. 

FitMh,  Aly  lord,  1  beg  of  you,  may  not  I  aak 
what  he  dad  say  ? 

X.  C.  J.  No,  it  is  no  evidence. 

FiUh,  Then  call  Mr.  Henry  Kflligrew. 
(But  he  not  appearing,  the  priaoner  would  have 
asked  what  hehad  been  heard  to  say,  but  it  was 
notnermitted.) 

Mrs.  WalL  Here  is  the  footman  Richavd 
Perrot. 

Fiizk,  How  long  ago  is  it  since  yon  brought 
the  money  to  me  from  my  lady  PortsmoiUh  ? 

Ftrmi,  I  never  brought  any. 

Fitzk.  Was  it  not  he  brought  th^money? 

Mrs.  Wall  Ask  him. 

Filzh,  Waa  my  lord  Howard  ever  at  your 
honae  before  October  last  f 

Perrot.  1  do  not  know. 

L.  C.  J.  What  use  do  you  make  of  that  f 

Fitzk.  Pray,  my  lord,  when  did  yon  ga  to 
my  lady  dutchenSP  Was  it  before  October 
last? 

Lord  Howard,  I  think  not,  I  take  it  as  near' 
as  I  can,  it  was  just  before  ^e  session  of  par- 
liament. 

Fiizk,  It  was  ten  days  before  the  sessioD. 

Then  my  lady  duchess  of  Portsmouth  ap- 
peared, and  a  diair  was  set  for  heir. 

Fifzh.  1  am  sorry  to  see  your  grace  come 
liere  upon  any  such  account ;  but  1  hope  your 
grace  wiO  excuse  me,  it  is  for  my  lifo.  j  desiro 
to  know  of  your  grace,  whether  I  was  not  ctai-  * 
ployed  to  brmg  several  papers  to  the  king,  and 
among  the  re^  the  Impmshment  against  your 
grace  ;  and  thereupon  your  grace  was  pleased 
to  tell  roe.  That  it  was  a  great  piece  of  sorica 
to  bring  those  sort  of  papers ;  and  if  1  ooald ' 
find  out  mcD  aei^iccaUe  for  that  pue^mm,  I' 
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thoidd  4o  Um  kingf  sood  wiTiee.  I  told  your 
0r»oe,  1  knew  one  Mr.  Eferwrd,  who  knew  all 
weintiuni9,  and  all  ^  dobs  in  the  city,  and 
ODUkiteU  aU  the  designs  of  my  lord  of  Shaiies- 
bury,  and  att  that  party.  And  your  grace  did 
soeouinge  me  to  go  on,  and  I  did,  by  ytmr 
graee's  dieeetion,*«aid  by  yoor  means  I  came  to 
speak  with  the  king  about  it. 

Ltt^Dwhtu,  When  must  I  speak  ? 

Sir  G.  JefftrUs,  Now,  madam ;  and  will 
yoor  grace  now  be  pleased  to  stand  up  ? 

Liiiy  Dudkst^  I  have  nothing  at  all  to  say 
to  Mr.  FitsharriS)  nor  was  concerned  in  any 
sort  of  bujiness  with  him.  All  I  have  to  say, 
is,  he  desired  me  to  give  a  Petition  to  the  king 
to  get  his  estate  in  Ireland  ;  and  I  did  three  or 
mr  times  speak  to  the  king  about  it.  But  I 
have  notany  thing  dee  to  say  to  him ;  I  never 
spcdEe  to  him  about  any  thing  else. 

FUMk.  Does  not  your  grace  remember  what 
4inotioos  I  recesred  about  mv  lord  Howard  ? 

iMifyDucheu^  I  know  nothing  of  that,  I  sent 
yon  not  to  my  lord  Howard. 

L,  C.  J.  If  you  will  ask  any  questions  of  my 
hjy,  do ;  hut  do  not  make  any  kmg  dis- 


FUxh.  My  lord,  my  lady  may  forget. 
Madam,  does  not  your  grace  remember  you 
undertook,  upon  the  account  of  those  papers  I 
convejred,  that  you  would  procure  me  my 
«piit-rentP 

LadyDuchaM,  I  never  had  any  papers. 

FilMk.  Not  that  paper  of  the  impeachment 
against  your  grace  r 

Liufy  Ducheu.  No. 

FUmM,  Upon  what  account  then  had  I  the 
money  I  received  ? 

Lady  Ducheu,  For  diarity. 

FUmH.  I  am  sorry  your  grace  is  so  much 
under  Mrs.  Wail's  tnaiience. 

JLa^  Ducheu,  1  come  not  here  to  wrangle 
with  yon,  Mr.  Fitaharris,  I  am  con^e  here  to 
say  what  1  know,  and  will  not  say  one  bit 
more. 

FiiMk.  Have  I  had  any  money  of  your  grace 
nnoe  you  knewmy  lord  Howard  ? 

Lady  Duehesi.  Vou  never  had  but  that  for 
charity. 

FUsk,  When  did  your  graoe  ask  it  for  me  ? 

Xa^  Ducheu,  I  do  not  remember  the  time. 
Mr.  FHsharris,  if  I  had  any  thing  in  the  world 
to  do  you  good,  1  woidd  do  it ;  but  1  have 
it  not,  and  so  Cannot  see  that  I  am  any  ways 
mon  ^useful  here.  (Then  her  grace  went 
away.) 

X.  C  J.  Mr.  Fitzharris,  have  you  any  more 
witnesses  that  you  would  bare  called  ? 

Fitzh.  No,  my  kird. 

Sery.  MatfHard,  Will  you  apply  them  you 
have  called? 

L,  C,  J.  WeU,  have  you  any  thing  further 
tosay? 

Rtxh.  Yes,  my  l«ird,  I  hasre  something  fur* 
tbertoofierformjvdf:  Iwilltdlyon  what  I 
know,  sinoemy  witnesses  will  not  do  me  jus> 
tiise.  G^ntleinen  of  the  jury,  yon  are  my  judges 
in  pdni.oi  tawasweU  ap  fiict|.  and  my  hload 


win  be  requred  at  vomr  hands,  if  mi  do  not 
do  me  right.  My  l<Mrd,  I  cannot  fwbear  com- 
plaining to  the  court  of  the  h«rd  usage  I  le- 
cetved  m  prison,  contrary  to  the  statute  of  tha 
31st  <]€  his  migesty's  reign ;  greater  (mmmm 
hath  been  done  to  me  than  to  any  before.  My 
lord  Stafford,  sir  Thomas  Gasooign,  andotherSr 
had  all  the  liberty  they  could  desire,  to  eaahk 
them  to  make  their  defence  against  their  trial ; 
which  I  have  had  denied  me.  But  my  de« 
fence  consists  of  two  heads,  and  I  ahalT  nAy 
UDon  the  consdences  of  the  jury  for  the  issue.* 
Tnoughmylady  Portsmouth,  and  Mrs.  Wall, 
and.tbere^  are  pleased  to  say,  that  I  was  not 
employed  nor  recdved  money  for  secret  ser* 
vices ;  yet  it  is  very  well  known  I  did  so.  Aa 
to  Mr.  £verard,  when  I  met  with  him,  thooffh 
now  he  hath  made  a  French  story,  yet  if  hfl 
would  tell  the  truth,  he  knows  that  it  was 
otherwise*  He  told  me  he  was  wdl  '^^"niiitflit 
with  my  lord  of  Shaftesbury  andmy  lord  How* 
ard,  and  in  several  duba  of  the  dtv  he  Knew 
all  thdr  intrigues ;  and  that  ipeeon  that  went 
by  the  name  of  my  lord  Shaftesbury's,  myt 
lord  gave  it  him  before  it  was  printed,  and  \m 
had  several  other  thinffs  of  that  kind.  So  then 
I  told  him  it  was  a  business  of  the  greatest, 
consequence  Uiat  could  be,  if  he  woiua  con- 
tinue those  discoveries.  And  whereas  he  says 
1  would  betray  the  people  to  the  French  in^ 
terest,  it  is  very  wdl  known  I  was  alway  a  an  eBe-> 
my  to  the  French  interest ;  but  I  homouroA 
him  in  his  discourse,  and  discoursed  him  to  re*  - 
dace  the  paper  that  he  accuses  me  of  undaa 
someheaos:  and  that  paper  I  no  sooner  had« 
but  I  came  to  Whiterhall  with  it :  and  though 
he  said,  he  was  to  have  forty  guineas,  and  so 
said  sir  William  Waller  too,  yet  it  was  onfy 
forty  shillings  that  he  desired,  for  hb  poverty, 
I  would  lend  him.  And  as  to  what  h^  talks  oC 
three  thousand  crowns  pension,  it  is  a  venr  un» 
likdy  budness.  When  I  came  to  Whitenall,  I 
was  advised  to  go  to  my  ](ml  Chirendon,  or 
Mr.  Hyde.  Accordiogly.  I  did  shew  it  to  n 
gentleman  who  was  to.  give  it  to  my  lord  Cla- 
rendon, but  before  he  could  get  to  nim,  I  was 
taken.  Now,  my  lord,  I  ho^  what  I  did  was 
virith  a  design  to  serve  the  long,  in  discovering 
what  was  dedgned  asainst  hii^  according  asT 
was  employed,  though  both  the  secretaries  are  w9 
unkind  as  notto  declare  it :  When.  I  know  I 
am  in  the  right  I  am  not.  ashamed  to  speak  it* 
though  my  ufe  be  losed  upon  it;  and  1  refef 
it  to  the  gentlemen  of  the  jury.  I  was  taken 
before  I  could  come  to  the  speech  of  my  lord 
Clarendon.  Next,  1  hone,  gentlemen  of  thn 
jury,  Tou  will  coDsi<ler  tnese  are  great  persona 
that  i  have  to  do  with  ;  and  where  great  state 
mattors  are  at  the  bottom,  it  is  hard  to  mak^ 
them  tdl  any  thing  but  %vhat  is  for  tlieir  ndn 
vantage :  And  so  L  am  left  in  a  sad  .condition^ 
But,  my  lord,  in  the  next  place,  1  think  it  ii| 
impossible  for  any  jury  to  find  me  guilty,  with- 
out prgndging  of  those  laws  which  are  not  ta 
be  judged  by  any  juiT  or  inferior  court;  for  if 
they  judge  roe  an^  bring  me  in  guibv,  i(  in  \ 
muyrafvitt  them  i  and  .kt  Ac  bond^  toU  thm 
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what  they  wiD,  it  b  of  tfitt  dangerous  come- 
quence«  that  it  overthrows  the  goremment. 
IK  lord,  here  is  the  impeachment  of  the  Houm 
Of  Commons,  and  here  is  a  copy  of  the  TOtes 
of  the  Commons  thereupon  ;  and  though  they 
be  not  laws,  yet  they  are  such  dddarmtiona  of 
the  parliament,  as  that  afterwanfa  no  other 
court  ought  to  meddle  with  that  matter;  and 
the  inferior  courts  do  not  use  to  meddle  with 
parltament-matters ;  And  so,  gentlemen,  you 
wilt  lay  at  your  own  doors  what  would  lie  at 
theirs,  if  you  meddle  not.  For  though  the 
court  have  over-ruled  my  plea,  yet  the  matter 
b  plain  before  ^on  now  who  are  my  judges, 
and  my  Ucoi  will  lie  at  your  doors,  and  you 
must  answer  it  if  you  do  me  not  justice.  And 
there  is  no  insufficiency  of  a  plea  as  to  mattter  of 
law  will  excuse  you  in  ooint  of  fact ;  and  you 
are  obliged,  as  you  will  answer  the  contrary 
to  God  and  your  consciences,  to  do  me  right 
And^  hope  your  lordship  and  the  jury  will 
take  particular  notice  of  tnis.  1  have  neen  a 
close  prisoner,  and  had  no  manner  of  help,  no- 
thing at  all  allowed  me  to  reftesh  my  memory ; 
which  if  I  had  had  means  to  doas  I  ought,  I  could 
say  a  greatdeal  more.  But  this  I  insist  upon, 
if  Uie  gentlemen  of  the  jury  do  bring  roe  in  guilty 
and  convict  me,  they  do  shed  my  blood,  and 
overthrow  the  law  and  course  of  parliaments. 
Whereas,  if  they  bring  me  in  not  entity,  my 
impeachment  stands  gSoA  still,  and  I  am  liable 
to  answer  that  impeachment  before  the  parlia- 
ment :  And  I  hope  you  will  consider  the  per- 
aotts  I  have  had  to  deal  witli ;  and  that  it  can- 
not be  made  so  plain,  as  in  matters  wherein  we 
deal  with  common  persons.  I  submit  to  what 
you  shall  think  fit. 

X.  C.  J.  You  haviedone,  Mr.  Fitxharris  ? 

FUth.  My  h>rd,  I  have  done  ;  only  I  would 
examine  one  gentleman  if  he  were  htte,  but 
he  does  not  appear.  But  here's  a  copy  of  the 
impeachment  and  votas  of  the  House  of  Com- 
mons, I  desire  I  may  deliver  them  to  the  jury . 

X.  C.  /•  No,  no  ;  that  can't  be. 

Fitgh.  Bar  William  Waller  do«  declare 
upon  oath,  that  for  this  very  thing  I  was  im- 
peached by  the  House  of  Conraions,  and  that  I 
desire  them  to  take  notice  of. 

Befj,  Jefferiet,  TTiereforeyouarenotguihy: 
Is  thiU  the  consequence  ? 

Sol.  Gen,  May  it  please  your  Lordships, 
and  yoD  Cfentleinen  ot'  the  Jury,  you  have 
lieard  our  evidence,  and  vrhat  die  prisoner  hath 
said.  The  crime,  for  which  he  is  accused,  that 
is  Iriffh-treeaon,  and  it  is  treason  in  oonspirbg 
the  Seath  of  the  king,  ^n  endeavouring  to  raise 
^  rebellioD  here ;  wSi  that  in  order  to  destroy 
Ihe  icing  and  the  liberty  of  all  the  people,  to 
bring  them  under  dio  navery  of  the  kmg  of 
FhAce.  This  is  the  treason  that  he  was  in- 
&tedfor;  andtheproofof  this  treason  is  very 
Ml :  It  is  proved  to  you  by  three  positive  wit- 
nesses, and  all  men  of  cradit,  of  wiiom  yoa 
leannot  have  the  least  sospicioo.  They  prove 
to  you,  tliat  Mr.  Fitxiiarris  is  the  man  ^poiky 
#f  tnis  treason ;  he  was  the  contriver  of  it,  lie 
tr«8  the  mover  of  ft  first  to  Mr.  Evcrard,  and 


he  gave  him  thooe  mstmetioiia  to  pursue  diose 
norpoees  of  raianig  a  rebellion  here,  in  order  to 
oetiroy  the  king,  by  contriving  a  seditioaa 
pamphlet  to  set  the  people  tocher  by  the 
ears ;  and  he  came  to  him  in  order  to  per* 
feet  this  libel.  This  is  proved  by  Evcrard,  who 
upon  the  first  motion  of  it  to  him,  did  aoeuaint 
Mr.  Smith  immediately,  and  sir  Wm.  Waller^ 
that  such  a  design  was  on  loot,  and  desired 
them  to  come  and  be  witnesses  of  it.    They 
both  came,  and  heard  the  communication  be-: 
tween  the  prisoner  and  Mr.  Evennd,  to  con- 
trive such  a  libel  as  hath  been  ooened  to  you, ' 
and  they  swear  it  positively.    Now  what  de» 
fence  does  the  prisoner  nudte  to  it  ?  IVuly  I 
cannot  say,  whether  it  hath  more  of  folly  or 
impudence  in  it ;  for  it  is  a  defonoeof  a  strange 
nature;  for  it  is  inconsislent vrith  itself,  and 
shews  what  a  make  he  is  of :  and  die  latter 
part  is  a  pursuing  the  same  treason  he  stands 
mdided  lor,  which  is  the  rendering  the  king 
odious  to  his  people,  by  those  inamuations,  tliat 
he  did  this  by  the  king's  order.    The  first  part' 
of  his  defence  is,  I  am  not  guilty,  finr  Mr.  Eve- 
rard  is  the  i|ian  that  did  contrive  it*  and  be  in 
the  author,  and  it  moves  from  him.  Now  pray » 
consider  tlie  parts  of  your  evidence,  and  see  tf 
there  be  any  |)ossibility  for  you  to  be  induced 
to  believe  any  thing  like  it.    1%  is  proved  by 
Mr.  Everard  positively,  that  he  came  to  iiim 
first;  and  when  you  consider  this  Objecdsa 
that  is  made  by  Mr.  Fitzharris,  and  consider 
on  the  other  aae  who  were  the  witnesses,  snd 
who  is  the  man  that  makes  tlie  objection,  you- 
will  then  see  no  cause  in  the  world  for  you  to 
give  any  credit  to  it.    The  prisoner  says  he 
was  trepanned  into  it:  for  that,  pray  consider: 
he  is  an  Irish  Papist,  one  that  hatn  all  akmgf 
made  it  his  business  to  defame  the  proceedings 
about  the  Popish  Plot,  to  ridieule  it,  to  deny- 
that  there  was  ever  any  such  a  thing,  and  to 
laugh  at  the  justice  that  was  executed  unoa 
the  Popish  offenders  who  died  for  the  Hot. 
The  witnesses  that  prove  it  against  him  have 
been  zealous  prosecutors  of  the  Plot,  men  that 
have  discovered  many  of  thooe  who  were  gnihy 
of  it,  and  brought  tliem  to  justice;  men  dwt 
have  been  materisl  evidences  upon  the  difr-- 
coveiT.    Mr.  8mith  is  a  taan  that  snoke  ma- 
terially in  the  trial  of  my  lord  StaflurJ,  and  for 
which  service,  I  believe,  the  Plapistfc,  and  Mr. 
Fitzharris  himself,  owe  him  litde  thanks.    As 
for  sir  Wilham  Waller,  all  men  know  hmv  bnay 
and  active  he  hath  been  to  briog  in  men  that 
were  guilty  of  the  Plot,  and  he  hath  sufiered 
for  it.    Now  if  you'can  believe  that  Mr.  Smith 
and  sir  William  Waller  should  be  guilty  of  n 
trepan  that  was  to  be  put  upon  Fitzharns^  a 
man  of  that  persnarion  yon  near  of,  (and  jon 
must  believe  that,  or  you  cannot  believe  tb* 
defence  the  piiaonar  makes)  I  leave  it  to  you. 
Mr.  Everard  coukl  do  nothing  alone;  vrliy* 
then  sir  WUhaB  Waller  mokt  &  guilty  of  dm 
contrivance,  and  of  aotUng  Fitzharris  on  woric- 
and  Eveiard  too.    But  this  is  so  nnliicelya 
story ,  dmt  if  there  were  any  to  aaaori  any  aiiab 
a  thug*  jDo  could  not  fOMUy  gipaanyandil 
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to  it.  Bat  when  you  consider  what  hath  been 
prored,  and  what  nath  been  shewed  you  under 
the  hand  of  Cltzhams  himself,  tlieu  {here  is  no 
foap  I  am  sure  to  doubt.  The^  do  positively 
swear,  both  Smitli  and  sir  ^Viliiam  Waller, 
they  heard  hun  own  that  he  had  ^Ten  mstnic* 
tions  to  Everard.  They  prove  to  yon  that  he 
mended  this  hbel  in  several  plaoes,  they  not 
comizi^  up  to  the  instructions  he  had  before 
given.  Tliey  prove  part  of  the  Ubel  written 
with  his  own  hand,  and  that  is  treason  enough : 
fbr  that  is  ccrtadnly  treason,  that  it  is  the  un- 
doubtetl  right  of  people  to  dethrone  the  king. 
I  never  heard  of  thai  doctrine  any  where  but 
among  the  Papists,  and  it  is  a  Papist  that 
preaches  that  doctrine  to  you  now.  As  this  is 
an  evidence  in  a  matter  beyond  any  contradic- 
tion in  the  world,  his  own  hand- wrning  of  part, 
jand  his  owning  the  giving  the  instructions ;  so 
there  is  no  room  in  the  world  for  you  to  believe 
that  ever  he  was  di*awn  into  this  by  Everard ; 
or  that  he  was  the  man  that  was  the  original 
contriver  of  it,  and  trepanned  him  into  it.  But 
it  appears  phunly  upon  the  proof,  that  it  moved 
originally  from  Fitznarris ;  that  it  was  the  ma- 
lice of  his  lieart  that  promoted  it ;  and  that  the 
eontrivance  was  how  to  raise  a  rebellion  here. 
For  when  be  had  read  part  of  the  libel,  and 
Everard  told  him  that  it  was  treason,  why,  said 
he,  I  meant  it  so ;  and  the  more  treason,  the 
better;  the  more  odious  you  make  the  kin^  to 
be,  the  more  likely  it  is  to  raise  the  people  mto 
a  rebellion ;  and  toe  sooner  you  raise  tne  peo- 
ple into  a  rebellion,  the  more  like  you  are  to 
accomplish  the  design  of  bringing  the  people 
into  slaTcry  to.  the  Freltch  king,  and  so  at  once 
to  destroy  all  liberty  and  property,  and  all  that 
is  sacred.  Nobody  can  believe  hut  Mr.  Fitz- 
harris  is  guihir  of  this  libel  and  contrivance  to 
dethrone  the  Icing,  and  raise  a  rebellion  here, 
.as  the  witnesses  have  sworn.  Now  as  you 
cannot  po^ibly  doubt  but  this  moves  from  Mr. 
Titzharris,  so  then  consider  the  inconsistency 
of  the  second  part  of  his  defence,  and  the  im- 
pudency  of  it  too.  For  as  before  he  pretended 
ne  was  drawn  into  it  by  Mr.  Everard,  so  now 
.he  would  make  you  beneve  he  did  not  do  it  out 
of  a  traiterous  design,  for  that  he  was  employed 
about  these  affairs ;  and  this  comes  under  the 
title  of  secret  service :  and  he  would  iain  have 
it  that  you  should  believe  the  king  should  hire 
Jiim  to  raise  a  nebeHion  against  hmiself,  to  de- 
fiune  himself,  and  to  incense  the  minds  of  the 
'people  against  him.  And  this  must  he  the  ser- 
vice that  he  is  put  upon ;  he  had  no  traiterous 
intent  in  himself,  but  he  was  to  trepan  all  the 
lords  that  stood  zealously  up  for  the  Protestant 
religion  and  pn^ierty,  and  that  by^direction 
From  fiw  ■ 


froib  whom  ?  From  the  long*,  whom  Fitzharris 
would  hav^  aD  people  to  beheve  to  be  a  (^apist ; 
and  he  would  have  people  believe  that  he  is  an 
innocent  man,  that  he  was  only  employed  upon 
such  a  special  piece  of  service ;  that  the  king 
should  b^  at  great  jMuns  to  em^oy  Mr.  Fitz- 
harris to  destroy  himsielf  and  the  whole  nation, 
find  to  stain  his  whole  family :  and  upon  what 
tauSfloB  would  ha  liav«  jou  to  believe  Itf  As 


iirst,  you  observed  how  inconriiteDt  it  is 
the  former  part  of  his  defence,  that  he  was 
trepanned  into  it ;  now  he  did  not  do  it  firoia 
Mr.  Everard,  nor  ivith  a  treasonable  inten- 
tion. .But  certainly  this  b  a  treason  that 
nothing  can  be  said  to  palliate  or  excuse, 
and  I  am  sure  he  hath  said  nothing  will  do  it. 
Yet  all  the  defence  he  hath  made  has  tended 
that  way.  Fordiough  he  hath  not  arrived  td 
the  confidence  to  say  such  a  thing  is,  yet  he 
hath  insinnated,  by  the  method  of  nis  proceed- 
ings, that  he  would  fain  have  such  a  tning  be^ 
lieved  ;  and  ^at  the  man  had  no  traiterous  de- 
sign in  it.  Now  what  evidence  hath  he  pro- 
duced fbr  it  P  He  hath  produced  to  you  evi- 
dence that  he  hatli  had  money  from  tne  king, 
and  hath  been  sometimes  at  the  dutchess  of 
Portsmouth's.  That  he  had  money  from  the 
king  is  true,  but  it  little  became  him  to  men- 
tion it ;  for  it  was  charity  to  reliere  a  man  m 
necessity,  that  was  ready  to  starve,  and  was 
forced  to  go  all  the  ways  he  could  to  work  to 
raise  compassion  ;  he  urged  the  sofierings  of 
his  wife's  father  ;  you  heard  the  petition  read 
as  a  ground  for  supply  ;  and  he  ham  so  fiir  pre- 
vailed upon  the  king's  charity  (which  he  hath 
abused)  as  to  have  a  sum  of  money  given  hinu 
and  he  hath  had  the  benefit  of  it :  But  he  hath 
made  a  very  iH  return  for  it ;  for  the  thanks  he 
hath  ^ven  to  the  king  for  this  his  charity,  is 
to  fly  m  the  face  of  Imn,  Ids  family,  and  the 
government.  He  hath  endeaydured  to  raise  a 
Tebellion  ;  and  when  he  is  brought  to  hia  trial, 
he  continues  to  defame  the  king,  which  is  Itu 
aggravation  of  his  treason,  if  possible.  And 
now  having  no  proof  in  the  world  for  these  nm- 
liciou^  insinuatipns ;  and  all  the  witnesses  that 
he  hath  called  to  make  out  what  he  would 
fain  have  believed,  and  dares  hot  mention,  ^not 
proving  any  such  thing)  you  will  have  httle 
reason,  gentlemen,  to  helieve  any  thing  tliat 
comes  from  hun,  especially  if  yon  consicTer  the 
nature  of  the  libel  itself,  it  is  impossible  this 
man  should  ever  be  set  on  work  to  contrlye 
su^h  a  thing  as  this,  to  defame  the  king  and 
all  his  ramily,  to  raise  a  rebellion,  to  overthrow 
all  religion,libei-ty  and  the  king  hims^;  it  is 
impossible  to  be  believed.  But  I  fear  J  presa 
too  much  upon  yoii,  as  if  I  aid  suspect  there 
could  be  men  in  this  kinc^oiti  so  bad  as  to  he^ 
lieve  such  a  malicious  insinuation.  Gentlemen, 
I  lea^e  it  to  you  ;  you  b^ftT  ^hat  our  evidence 
is,  three  witnesses  that  positively  swear  this 
treasop  against  the  prisoner.  Now  as  you 
have  this  positive  evidence  on  the  one  side,  so 
you  have  no  colour  of  evidence  on  the  contiiinr ; 
and  it  is  impossible  for  you  to  find  him  Not 
Guilty.  It  is  to  deny  the  light  of  the  day  i 
and  jtis  athipg  of  that  consequence,  that  all  agea 
when  they  hear  of  it,  vvill  say,  that  there  is  ne 
justice  to  be  bad,  if  an  English  jury  do  not 
find  ayerdict  according  to  their  evidence :  for 
what  se<;urily  hath  a  man  fbr  his  life  and  estate^ 
if  twelve  auostan^al  men  of  a  jury  shall  dare 
to  go  against  pliun  and  full  evidence  ?  It  is 
all  the  security  an  Englishman  has  for  all  he 
enjoysithalheistopa^  throuj^h  th/e,hand$  of 


389)         StATE  TRIALS,  3d  Charlbs  Tt.  \6si^Pr4feeeihg8  agmmii        {sH 


hmive  honest  men  of  his  own  oonntr^.  And 
if  it  be  pos^k  for  a  Jarv  to  go  against  evi- 
dence 80  plain  as  this  la,  I  sa^,  no  man  is  nib 
in  his  life  or  estate. 

Serj.  Jefferies.  Gentlemen,  I  desire  to  take 
tiotice  of  what  Mr.  Fitzharris  was  pleased  to 
oondude  withal.  He  says,  his  blood  is  to  be  re- 
ouiredatyonr  hands,  and  therefore  be  would 
nun  by  that  means  insinuate  you  out  of  your 
consciences.  But  I  think,  if  you  consider  the 
drcnmstances  that  have  been  ffiven,  and  all  tbe 
evidence,  it  wiD  be  impossible  for  men  that 
have  any  respect  to  their  credit  and  their  coo- 
fdenceSfto  acquit  this  gentleman.  In  the  first 
place,  it  is  known,  and  it  hath  been  given  in 
proof  to  induce  the  probability  of  the  matter 
evidenced  against  the  prisoner  at  the  bar^  that 
he  is  a  known  Roman  catholic ;  they  are  all 
protestants,  and  fpod  protestants,  and  you  are 
all  protestants  too.  And  then  die  case  goes 
thus  fi&r  further :  Yon  that  are  protestants  must 
lake  it  npen  your  oaths,  that  these  gentlemen 
have  swoni  false,  and  convict  them  of  wilful 
perjury  ;  and  if  you  do  convict  them,  it  must 
be  upon  the  bare  allegation  of  a  papist :  And  I 
hope  never  to  live  to  see  the  day  that  men  that 
are  of  j^ood  credit,  and  protestants,  shall  by  an 
allegalaon.  (though  never  so  confidently  af- 
firmed at  the  bar)  be  presumed  to  be  guilty  of 
peignry.  So  that  I  say,  my  lord,  besides  the 
oasenesa  «nd  venom  of  this  impudent  libel, 
which  certainly  no  honest  man  in  the  world  will 
give  the  least  countenance  to,  here  is  evidence 
enongh  from  Imnsetf.  And  you  cannot  believe 
it  pr&eeds  firom  aOy  direction  from  the  crown, 
(as  this  man  would  insmuate)  and  therefore  he 
hath  given  us  the  greatest  evidence  by  his  libel- 
ling at  the  W.  £id  he  hath  not  only  libelled 
die  crown,  but  he  hath  called  up  some  witnesses 
on  purpose  to  libel  the  rest  of  his  own. 
And  thcai  I  hope  you  will  take  notice  how  he 
did  insinuate  wiHi  Mr.  Everard  at  the  begin- 
ning :  When  you  Were  in  the  French  king's 
aervioe,  said  he,  and  have  been  neglected  ever 
ihice  you  left  it ;  if  you  will  come  tad  join 
with  me,  without  peradventure  you  may  get 
enobaragement  fitter  than  that  poor  and  mean 
way  that  you  are  reduced  to  by  embracing  the 
nrotestaoft  interest  He  gives  him  a  method 
tikewisa  to  walk  by:  He  thought  him  the 
psnon  that  had  wnt  some  pamphlet  before, 
and  therefore  was  fit  lor  nis  purpose,  and 
ought  to  be  encouraged.  And  he  does  tell  you 
the  words  not  only  against  the  present  govern- 
ment, bnt  that  which  eveiy  good  protestant 
most  needs  abhor  and  tremble  at ;  he  bids  him 
take  care  to  libel  the  whole  family.  He  tells 
him  withal,  you  must  be  sure  to  say,  that  the 
late  king,  of  blessed  memory,  was  concerned 
even  in  me  Irish  rebdiion ;  and  that  this  king 
hath  promoted  those  persons  that  his  father 
had  countenanced  for  that  action ;  and  he  tells 
him  the  names  of  those  persons  that  were  so 
mmoted.  After  this  is  done,  what  does  Mr. 
£verard  do  r  be  goes  and  makes  a  diacovei*y  ; 
he  teOs  the  circumstances  and  Ae  persons,  to 
Whom  and  when :  And  the  peraona  he  made 


that  •  discovery  to,  do  in  every  oreonistaiiod 
a^reewidi  time,  place  and  all.  The  first  night 
this^appointment  was,  I  hope  yon  will  lemem* 
ber,tfiat  when  Mr.  Everard  had  so  placed  that 
gentleman,  against  whom  there  is  not  the  least 
Word  said  or  imagined  to  find  fault  widi  himi 
he  takes  notice  m  the  insttuctXHis ;  owns  itak 
he  had  given  him  inatraotions ;  and  takes  par- 
ticiilar  notice  of  one  passage,  that  when  Mr. 
Everard  said.  But  there  may  be  danger  in 
them,  is  not  this  treason  ?  The  prisoner  made 
answer,  the  more  treason  the  better.  Ay,  but 
then  this  is  dangerous,  how  shall  I  venture 
upon  such  matters  ?  Why  have  you  not  my 
hand  in  it  ?  I  am  as  guifiy  as  you,  and  in  as 
much  danger.  What  then  was  the  reward  t 
there  was  to  be  at  present  40  guineas,  and  aa 
annual  poision.  But  to  whom  was  Bfr.  Fitz- 
harris to  discover  this  ?  not  to  die  king,  but  to 
the  French  ambassador,  and  the  confessor  waa 
to  be  the  man  that  was  to  give  the  reward. 
Flanders  was  first  to  be  subdued,  and  the  parts 
beyond  the  seas,  and  then  England  would  be  but 
a  morsel  for  them,  they  contd  take  that  in  the 
way.  All  this  was  done,  which  is  plainly  sword 
by  a  witness  that  had  a  place  made  on  pur- 
pose for  him  to  overbear  all  that  passed. 
And,  my  lord,  for  the  next  witaess  there  is  air 
William  Waller ;  there  is  this,  besides  what  is 
sworn,  agreeing  in  circumstance  :  he  tells  yon 
both,  to  their  very  money,  that  it  was  forty 
somewhat,  but  he  cannot  say  guineas ;  and  h^ 
tells  you  something  of  the  pension,  a  great 
many  thoijsand  crowns :  and  ne  tells  yon  par- 
ticularly of  that  circumstance  of  the  French 
confessor,  and  the  French  ambassador.  Be- 
sides all  this,  does  not  snr  William  Waller  t^ 
you  this  very  thing.  That  he  espied  him  with 
a  pen  and  ink,  that  he  ^ve  a  note  of  the  hbel 
itself,  and  he  heard  him  give  the  direction^  ? 
and  when  lie  came  into  the  room,  he  saw  the 
ink  fresh  upon  the  paper ;  uid  when  he  heard 
him  grive  directions  for  the  alteration  of  particu- 
lar words,  he  said,  Yon  have  not  worded  it  ac- 
cording to  my  mind  in  such  and  such  particu- 
lar places.  But,  my  lord,  there  is  this  venom 
in  it  further  to  be  taken  notice  of^  that  he  gava 
his  instructions  to  draw  it  so,  as  diat  it  nught 
best  take  effect,  according  to  his  intention :  For 
when  Mr.  Everard  thought  it  might  do  well  to 
n^ake  it  with  thou  and  thee,  as  though  it  should 
be  the  design  of  the  Quakers,  he  said,  No,  by 
no  means ;  bnt  put  it  in  changing  the  phrase, 
as  if  it  was  the  ilesignof  all  the  Prattstant  Dis- 
senters, and  BO  by  that  means  would  draw  the 
odium  upon  them,  and  brin^  them  in  danger  aa 
well  as  others.  And  this  is  confirmed  too  by 
sir  William  Waller :  so  that  in  every  circum- 
stance he  hath  shewed  the  venom  of  his  desiffn. 
But  in  the  last  place,  which  surely  the  gentte- 
men  of  the  jury  wiU  not  forget  what  sir  Wil- 
liam Waller  said,  that  Fitzharris  did  say,  I  have 
taken  care  already  to  disperse  abundance  of  li- 
bels amongst  our  party.  And  when  Everard 
told  him  of  a  libel  uat  was  some  while  before, 
he  said  he  had  seen  that  a  fveat  while  ago,  and 
thnre  might  be  somewhat  m  it  to  the  pinpom. 
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Attdlirtlie  ftmrer  that  luith  bcengirea  to  it^ 
)D^  lonlfl  think  it  dooB  not  bear  any  sort  of  re- 
Jauoo  to  the  cbafge  that  is  upon  him  \  for  what- 
0oev«r  diaoourse,  or  whatsoever  he  bath  urged, 
in  M»t  much  to  hia  purpose.    He  hath  brouf^ht 
beie  a  nobleinan ;  but  ailer  all,  1  wouM  put  him 
in  mind  of  one  thins;  that  nobleman  said,  he  did 
Ibelieva  he  came  toTiim  in  the  name  of  one  that 
WBt  him  not :  and  so  will  every  body  say  that 
hath  )>eard  the  evidence  ;   foi*  all  his  witiiesscs 
ik>  noaitively  deny  that  .the^'  ever  knew  of  any 
audi  flatters  as  ne  speaks  of.     And  now,  my 
lord,  I  could  ltd  ir&ry  glad  if  this  gentleman  (in- 
stead of  saying  as  he  hath  said)  would  have 
oome  as  soon  as  he  had  this  libel  from  £  verard« 
and  discovered  it  in'kinediately  to  some  body 
liimself  before  he  bad  carried  it  on,  as  Evcrard 
did  before  the  thingr  was  perfected.     And  so, 
ffentlemen,  we  do  think  upon  this  evidence,  we 
Save  left  you  without  all  manner  of  excuse :  it 
being  impossible,  upon  such  a  proof  as  this  is, 
and  coBS4derinff  the  nature  anu  venom  of  the 
^ihel  itaelf^  the  base,  venomous,  malicious  insti- 
gations he  made  use  of  to  effect  it,  and  the  ends 
jor  which  it  wasLdone,  to  bring  in  the  French 
to  set  08  together  by  the  ears,  to  render  the 
kin^  odious  to  his  people ;  and  the  person  it  is 
acted  by,  a  known  Irisn  Papist;  I  cannot  doubt 
of  the  issue.     And  I  do  hope  ^hen  I  see  so 
many  honest  gentlemen  and  Protestants  at  the 
bar,  they  will  be  loih  to  forfeit  their  own  souls 
to  eternal  damnation,  to  save  a  man  that  is  guilty 
of  such  a  treason  as  this. 

X.  C  /.    Have  you  done,  gentlemen  ? 

*  Sir  G.  Jeffcriei,     Yes.  • 

L.  C  Jr  Then  look  you,  gentlemen  of  the 
jury,  here  is  Mr.  Fitzbarris  indicted  for  titason 
against  the  king,  and  it  is  for  endeavouring  to 
tmte  away  his  life,  to  make  him  odious  to  his 
subjects,  to  incite  tliem  to  a  rebellion,  and  to 
raise  arms  here  in  this  kingdom  against  our 
kipu;,  our  sovereign.  And  by  the  indictment 
it  is  said,  that  he  Iiath  declared  these  eudea- 
>-ours  and  these  inteutioas,  by  causing  a  scan- 
dalous and  evil  pailinhlet  or  libel  to  bo  MTitten, 
with  an  intent  to  be  dispersed  Uirough  the  king- 
dom. The  words  of  the  libel  you  have  heai'd 
particularly  read ;  some  of  them  are  taken  out 
aad  mentioned  in  this  indictment.  Mr.  Fitz- 
harris  bath  been  arraigned,  and  hath  pleaded 
Not  Guilty ;  and  you  are  to  tiy  the  single  mat- 
ter before  you,  whellier  3Ir.  Fitzliarris  be  sfuilty 
of  this  treason.  Tliat  this  is  treiison,  and  con- 
tains a  treasonable  matter,  gentlemen,  is  so 
plain,  as  no  body  living  can  doubt  it :  but  it  is  a 
treason  of  as  high  a  nature  as  pcradventure  ever  | 
was  in  the  kingdom  of  England,  and  tends  as  I 
much  to  that  which  woulo  be  the  destruction  ' 
hoth^of  the  kin^  and  kingdom.  The  king^s  iiic,  1 
all  our  lives,  aliive  have  that  is  dear  to  us,  or  of 
any  advantage  or  avail  in  the  world,  are  con- 
cerned in  this :  for  what  does  it  tend  to  ?  It 
tends  to  a  popular  insurrection,  to  raise  the  peo- 
pie  up  in  arms,  that  like  a  deluge  would  over- 

*  Sir  RichaiHl  Bulstrode  gives  in  his  Me- 
rnoirsy  p.  316,  an  abrid|;^ent  of  this  Charge. 
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mm  and  nmfeo  away  al).    It  is  to  undo  the  go- 
vernment and  all  order  in  the  kingrlora,  and  to 
destroy  the  life  and  being  of  all  that  is  good 
amongst  us.     A  more  virulent  and  vlllaiuoas 
book  certainly  was  never  written  ;    nor  any 
thing  that  tended  more  to  sedition,  or  to  incite 
the  people  to  a  rebellion :  such  a  book  as  perad- 
venttire  no  well  governed  kingdom  ever  heard 
of  the  like.    It  tends  to  defame  the  king  and  all 
his  ancestors,  and  to  blast  all  that  shall  come 
after  him,  to  raise  us  into  a  tumult.    And  what 
is  all  this  to  do  ?  To  settle  the  Roman  CathoUc 
religion  amongst  us.     And  this  is  such  a  piece 
of  the  art  of  the  *  jusuits,  which  peradventirre 
hath  outgone  all  they  have  done  before.     It 
seems  to  be  then*  hand  directly,  and  we  are  all 
concerned  as  Englislunen  to  take  care  of  such 
villainies.    This  is  the  nature  of  the  treason 
that  is  comprised  in  this  book.     Whether  3Ir. 
Fitzharris  was  the  author,  or  director,  or  con- 
triver of  this  book,  is  the  question  before  you : 
(For  plainly,  without  any  suppose,  the  book 
contains  in  it  as  high  treason  as  ever  was.) 
And  as  to  that,  gentlemen,  you  must  consider 
that  this  appears  evidently  to  be  a  design  of  the 
Roman  Catnolic  party ;  it  is  a  Jesuitical  design: 
For  this  is  that  tliey  aim  at,  to  confound  all 
things,  that  they  may  fish  in  troubled  watei  g. 
And  you  see  they  have  found'out  an  lipt  instru- 
ment, an  Irish  papist,  one  that  hath  beim  all 
along  continually  concerned  witli  them,  and 
intermeddled  in  several  of  the<-:e  plots  and  pa- 
pers.   Gentlemen,  the  evidence  that  is  given 
Iiere  against  him  is  by  three  persons,  a;id  there 
is  great  evidence  from  the  matter  that  is  pro- 
duced, besides  those  persons'    There  is  Mr. 
FiVerard  do*  declare  to  you  the  whole  of  this, 
anil  Mr.  Fitzharris's  api  lication  to  hira  to  write 
this  book.     He  tells  you  the  intention  of  it,  and 
he  gives  you  the  very  grounds  upon  which*  this 
was  to  be  wiitten ;  that  is,  to  raise  a  sedition/  i 
that  was  the  first  instruction ;  to  raise  seflitioa* 
in  the  kinqfdora,  and  this  was  to  busy  ns  at 
home,  tlmtthe  French  king  might  get  Flan- 
ders and  the  T^w   Countries,  while  we  are 
confounded  at  home :  And  then  the  catholics 
have  their  game  to  play,  and  caiTy  all  before 
them.     Look  you,  gentlemen,  Mr.'Everard  is 
so  cautious,  that  he  walks  not  alone  in  the  <»8e, 
but  with  a  great  deal  of  prudence  declares  it  to     ^ 
others,  that  they  may  be  witnesses  in  the  case 
for  him.     Mr.  Smith   does  ngrec  in  all  things 
for  the  first  night  that  Mr.  Everarcl  hath  de- 
clared, how  that  he  heard  the  directions  own«l    • 
as  mveii  by  Mr.  Fitzharris,  for  the  Wyiting  this 
beok,  and  he  heard  the  design  of  it,  he  heJ^rd 
there  was  a  reward  promised  to  hun  for  the 
doing  of.it,  and  he  tells  you  s»)me  of  the  in- 
structions.   The  next  nij^ht  sir  Wiltiim  Waller 
was  [ires'int  -,  and  he  tells  you  all  the  instnic* 
tions  of  that  night,  and  tluit  Fitzharris  owned 
them,  that  he  gave  those  instructions  In  tha 
private  consult.     But  that  that  is  not  to  be  an- 
swered, gentlemen,  is  his  o.vn  instmctions  in 
wiitinff ;  what  can  be  §aid  to  that  ?  If  you  were 
doubtnd  of  the  credit  of  these  gentlemen,  yet 
Mr.  Fitzharris's  .own  iuiitructions  in  'Wrilraif 
2C 
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tinder  his  hancT,  are  ati  eridence  lieyoiu!  all 
rontroal  in  tlie  world  that  he  gare  those  direc- 
tions ;  and'  these  art  treason,  that  is  plain. 
And  therefore  it  does  setnn  to  be  as  strong;  an 
e\'idence  si{(ainst  Mr.  l^itzharris  of  this  treason, 
as  peradventurc  ever  was  given  against  a  trai- 
tor.  There  is  not  any  one  witness  that  stands 
single,  but  there  are  two  to  eachni^ht ;  and  his 
own  instructions  written  i>;  himself  do  not  stand 
tipon  the  evidence  of  a  sinflfle  witness,  for  he 
owned  it  in  the  prewrace  of  three  witnesses :  So 

Sien  a  stronger  e%'idence  cannot  be  given  that 
e  was  the  author  and  director  of  this  book.    • 
Tf'befi,  gentlemen,  you  must  consider  what 
ne  says  for  himself  in  excuse  of  this  horrid 
treason  tha?  these  witnesses  seem  to  Ax  so  fully 

.upon  him.  The  (irst  witness  he  brinp  is  Dr. 
(hites ;  and  lie  does  tell  you,  that  having  some 
discourse  with  Everard,  Evei-ard  should  say, 
this  was  a  design  of  the  court,  and  was  to  be 
p«l  into  some  lords,  and  I  think  into  some 
parliament- mcn*s  pockets ;  and  then  they  were 
to  be  apprehended,  f  think  this  is  Dr.  Oates's 
testimony.  Mr.  Everard  is  here  upon  his  oath, 
and  be  testifies  no  such  thing  in  the  world :  It 
IS  easy  for  one  to  come  and  say,  I  heard  a  man 
say  so ;  perhaps  he  said  it  by  way  of  conjec- 

,  ture ;  hut  this  JB  no  answer  to  clirect  proof. 
Mr.  Sheriff  Cornish  is  the  next  witness,  and 
he  says,  he  had  some  discourse  with  the  king, 
and  the  king  should  say,  hethoooht  IJr.  Fita- 
hfuri^  had  been  an  honest  man,  and  had  given 
him  some  money. 

Mr.  Sh,Oirni$h,  No,  my  lord,  the  king  said, 
he  to«k  him  to  be  an  ill  man. 

L.  C.  J,  Tlien  it  seems  I  was  mistaken ;  his 
majesty  did  not  tell  biin  be  took  Fitzharrbs  to 
he  an  honest  man,  l^ut  an  ill  man.  But  that  he 
had  formerly  ^some  money  of  the  king,  upop 
^-.  prince  of  ddmg  him  some  service ;  now  Aat 
^  brings  it  out  what  the  king's  meaning  was  : 
For  it  seems  tfiere  had  been  begged  some 
money  for  him,  and  the  king,  at  my  lady 
Portsmoutli's  desire,  by  way  of  charity,  gave 
him  some  little  matter  of  money ;  he  boasting 
and  telling  the  king  he  could  do  him  some  ser- 
vice. You  see  what  manner  of  service  it  is  he 
would  have  done  him  and  the  kingdom.  Then 
as  to  the  rest  of  his  evidence,  there  is  Mrs. 
nail,  and  my  lady  duchess  of  Portsmouth; 
and  he  hath  examined  them  concerning  the 
money  he  hath  received,  and  they^  both  declare 
upon  what  ground  the  money  w*as  given :  It 
was  given,  they  tell  you,  for  a  gratuity  from 
the  king  to  him :  and  upon  his  boasting,  says 
Mrs.  Wall,  that  he  could  do  the  king  service, 
and  bring  over  persons  to  his  interest.  I  think 
there  is  no  other  wilness  very  material :  For  as 
for  Mr.  Bulstrode's  evidence,  j|  signifies  n»- 
thhiff  at  all ;  it  is  not  materia]  for  him  or  against 
him liY  tlie  case :  A  discourse  about  delivering 

.a  petition  to  the  king  from  his  wife.  Now, 
Gentlemen,  tou  must  consider  what  iU  use  this 
gentleman  designs  to  vake  of  the  king's 
charity  and  favour  to'  him ;  he  gave  him 
some  money  to  relieve  his  wants,  and  now 
wenld  he  interpret  this,  and  insinuate  thb  to 


be  given  fhr  ill  pmposea,  for  to  make  bim  tre* 
p«n  hrs  suijects :  Which  is  another  piece  of 
virulencT  that  these  papists  alwayti  exercise 
against  the  king ;  they  always  make  an  Ul  me 
of  his  best  actions,  and  an  ul  interpretation  of 
them.  For,  gentlemen,  can^  it  be  believed,  that 
the  king  would  ever  design  such  a  thing  as  this 
is,  to  blacken  his  family  for  ever,  to  stir  up  aU 
his  subjects  against  him,  to  endanger  his  crown 
and  kingdom,  and  all  that  he  has  m  the  world  f 
And  all  this  to  what  purpose  ?  No  colourable 
design  can  be  made  of  it.  This  is  such  a  thing, 
to  excuse  such  a  villainy,  as  ne^er  was  heard 
of,  by  wresting  the  king's  chari^  and  genero- 
sity to  such  ill  purposes ;  but  that  some  men 
have  the  confidence  to  do  any  thing.  I  jnufi 
leave  it  to  yon.  Here  nre  three  witness  his  own 
hand  to  tnese  mstmctioss,  and  his  making  a 
declaration  that  it  was  not  treasonable  enough, 
nor  virulent  enoo^h.  All  these  things  are 
stmng  evidences  m  the  case.  And  if  yon 
believe  these  ^vitnesses  and  his  own  hand* 
writing,  it  is  a  plara  case,  you  must  find  him 
guilty. 

Fitzfinrris.  May  I  have  liberty  to  sneak  one 
wonl?^  ^        * 

L.  C.  J.  Gentlemen,  I  had  forgot  one  thing. 
For  fear  it  make  an  impression  in  you,  because 
I  see  he  hath  inculcated  it  often  and  often,  and 
that  is,  the  impeachment  that  was  by  the  Com- 
mons House  of  uea.ooti  against  Mr.  Fitzharrisin 
the  Lords  House :  I  must  tell  you,  gentk^men, 
that  is  not  before  you  at  all ;  the  matter  of 
that  was  by  way  o)^  abatement  pleaded  to  the 
jurisdiction  of  this  tourt,  and  tliat  is  now  over. 
You  must  have  no  consideration,  nor  can  have 
any  consideration,  of  that  now.  Your  question 
is  not  whether  we  have  authority  to  try  this 
cause ;  but  you  are  impannelled  and  sworn  to 
one  point,  and  that  is,  whether  Fitzharris  be 
guilty  of  this  treason  or  not.  Whether  the  court 
have  authority  to  do  it,  is  another  question  proper 
for  our  determination,  and  we  have  determined 
it;  but  there  is  nothing  of  that  lies  before  you 
in  this  case.  Therefore  you  roust  not  be  mis- 
led with  any  thing  that  he  talks  so  fondly  of 
concerning  the  impeachment,  or  concerning 
his  blood  iyitig  at  your  doors,  that  surely  will 
signify  notlung  to  men  of  understanding  at  all. 

Mr.  Jofinson,  My  lord,  it  is  our  happiness 
to  come  before  you  under  these  circumstance^. 
.  We  have  understood  there  is  a  vote  of  the  Com- 
mons of  England  in  pariiameipt,  that  says  thli 
man  shall  not  be  tried  in  an  inferior  court;  now 
we  take  ourselves  to  be  the  judges  of  this  man 
in  part  under  your  lordsliip's  directions. 

Seij.  Muynard,  You  are  not  judges  of  it,  you 
are  only  to  try  the  fact. 

Mr.  Johnson.  I  only  offiar  my  sense,  and  if 
the  other  gentlemen  think  othervrise,  they  will 
speak  it.  I  think  the  ofBce  of  a  juror  is  'anch, 
that  it  is  within  his  power  to  acquit  or  condemn 
according  to  the  evidence,  as  it  lies  within  his 
own  conscience.  Now  if  we  should  acquit 
this  man  (we  have  no  assurance  we  shall  aciatiit 
him,  only 'suppose  it)  then  there  is  nothing 
against  lum  but  what  lies  in  a  parhame&tanr 
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tny,  and  we  thaUforgadi^th^  cause.  There 

fore  I  aay ,  1  do  not  know  how  &r  b^^  Uw  we  are 

oempeQaWe.to  give  a  verdict  in  Hm  case  upon 
him, 

L,  CnJ.  Look  you,  gentlemen,  we  would 
coBsiilt  your  satisuiction  as  much  as  we  can 
ia  all  tluoflB ;  and  it  is  reasonable  that  if  you 
have  any  doubts  you  should  propose  them  to  us, 
and  to  that  purpose  wo  are  to  ^ve  you  satis- 
faction, and  will  in  all  things.  I  must  tell  you 
as  to  the  jurisdiction  ot'tlie  court,  that  it  is  not 
al  all  belbre  you :  and  as  to  the  vote  of  the 
House  of  Commons,  alledged  by  him,  if  any 
such  there  boy  that  cannot  alter  the  laws  of  the 
land,  nor  justify  any  of  us  in  departiutr  from 
our  duties,  no  more  than  if  a  letter  or  mandate 
should  be  gained  from  the  prince  or  chief  ma- 
gistrate of  this  kmgdpm,  to  any  of  us  in  dero- 
elion  of  justice  (as  it  is  possiue  by  surprise  to 
)  we  are  lo  take  notice  of  the  one,  no  more 
than  the  other.  We  are  upon  our  oatlis  to  do  jus- 
tice according  ^  the  law  of  the  land:  you  likewise 
are  upon  your'oaths,  and  sworn  to  do  justice  in 
your  sphere  ;  and  your  oath  is,  that  you  shall 
enouire  truly  whether  he  be  guilty  or  not; 
ana  if  he^be  guilty  in  your  judgments,  you  can 
no  more  spare  him,  than  you  can  condemn  an 
innocent  person.  It  never  was  pretended  by 
any  man,  nor  will  it  be  asserted  by  any  man 
that  understands  himself  or  the  constitution  of 
the  government  of  this  kingdom,  that  a  vote  of 
the  House  of  Commons  can  change  the  law  of 
the  land.  It  cmnnot  excuse  us,  if  we  deny  to 
try  a  man  that  is  brought  before  us ;  nor  will  it 
excuse  you,  bemg  under  an  oath,  justly  to  try 
him.  If  you  should  (because  the  Commons 
House  have  voted  that  he  shall  not  be  tried)  de- 
clare that  man  innocent,  who  in  your  omi  judg- 
ment you  beheve  to  be  not  innocent ;  you  nor  we 
are  not  to  consider  what  will  be  the  consequence 
of  this  if  this,  man  be  acquitted  or  condemned ; 
that  is  not  b^ore  us.  You  and  we  too  are  tied 
precisely  to  the  laws  of  the  land,  and  by  that 
law  must  this  man  be  judged.  As  to  our  parts 
we  must  do  it  as  to  the  law  ,^  and  you  as  to  the 
fiust  But  I*U  tell  you  further,  gentlemen,  this 
doubt  was  moved  to  us  by  the  grand  jury,  be- 
fyre  thebiU  was  found ;  we  had  an  intimation  that 
they  would  move  such  a  doubt  to  us  as  seems 
to  be  your  doubt  now.  Therefore  for  their  sa- 
tisfaction, and  the  takinfi^  away  any  scruple  that 
might  be  in  the  case,  au  the  judges  of  Kngland 
ilid  meet  together,  and  seriously  debate  the  mat- 
ter and  substance  of  all  this ;  and  it  was  not  our 
opinion  of  this  court  (^nly,  but  the  opinion  of  all 
toe  jud^^  of  England,  That  we  had  a  jurisdic- 
tion to  try  this  man.  This  we  have  told  you, 
because  we  would  satisfy  ail  men  to  go  on 
fairly  in  the  things  that  are  before  them.  There" 
fore,  that  being  putout  of  the  case,  you  must  con 
aider  of  your  venlict,  and  give  it  in  upon  this  trial. 

-  Mr.  Johfuoa.  We  do  not  doubt,  my  lord, 
but  your  opinion  in  this  case  will  indemnify  us 
Irom  an^luture  charge  by  the  Commons  of 
EngianJ^ISut  it  lies  before  us  to  consider  what 
we  are  bound  to  do  in  the  case. 
Jost  Jones.  Gentlemen,  1  suppose  you  do  not 


doubt  but  we  are  all  of  the  same  opinion,  it  i^ 
no  marvel  indeed  to  hear  a  man  tliat  stands  in 
Fitzharris's  placet  to  object  any  thing  that 
may  cast  a  mist-  before  your  eyes.  And  yet 
it  cannot  bul,  be  wondered  at  too,  that  when 
three  protestant  witnesses  ha%eswern  precisely, 
he  should  have  the  confidence  to  urge  any  thing 
of  tins  nature.  He  who  appeart:  by  the  ludict- 
menit  itself,  and  the  proofs  made  upon  the  in- 
dictment, to  have  endeavoui'ed  to  destroy  all 
the  laws  of  England,  all  Magna  Charta,  aU 
our  liberty  and  our  religion,  and  to  inslavc  as 
to  the  king  of  France :  For  that  appears  plainly 
the  design,  kt'  you  have  any  credit  to  the  wit- 
nesses that  are  produced:  He  that  wou  d  hav4i 
pulled  down  all  that  is  sacred  amongst  us,  is 
so  zealous  for  the  authority  of  the  Hoiise>  of 
Commons.  We  have  all  of  us  a  gical  re- 
verence for  tlie  House  of  Commons,  and  for 
their  opinions  ;  but  as  my  lord  hath  told  you, 
so  I  tell  you  my  opinion,  that  a  vote  of  the 
House  of  Commons  does  not  in  tile  least  sort 
alter  the  kw  :  For,  indeed  if  it  did,  it  were  to 
give  a  legislative  power  t6  the  Commons,  whiclr 
does  only  belong  to  the  King,  the  House  of 
Lords,  and  tlie  Commons  together.  And,  gen-' 
tlemen,  though  Mr.  Fitzharris  says,  if  he  be 
acouitted  here  by  you,  yet  he  should  remain 
to  be  questioned  again  in  parliament ;  there  is 
no  man  in  the  world  can  doubt,  if  he  were  a^ 
quitted  here,  and  were  questioned  in  par- 
liament, but  be  would  say,  he  hath  been 
upon  his  legal  trial  by  his  nccrs,  and  that 
he  hath  been  acquitted  by  nis  peers  Upon 
solemn  evidence.  But,  gentlemen,  you  are 
to  consider  what  is  your  business :  Your 
oliice  is  to  be  jurors,  not  to  be  judges ;  you 
are  not  to  take  upon  you  any  such  atttlio-" 
rity.  Your  commission  is  your  oath,  and  by 
that  oath  you  are  sworn  to  inquire  whe- 
ther the  prisoner  be  guilty,  as  he  is  indicted^ 
or  not :  If  you,  as  Englishmen,  can  say  he  is 
not  gvihy,  let  it  lie  n|Km  your  consciences, 
and  the  danger  of  the  long's  blood  and  life  bo 
upon  you. 

Just.  Dolben.  Gentlemen,  I  desire  to  speak 
one  word  to  you,  to  let  you  know,  I  am  of 
the  same  opinion  witli  my  lord,  and  with  my 
brother ;  and  1  cannot  but  wonder  at  you  for 
making  this  scruple :  For  if  there  were  any 
thin«^in  what  you  have  said,  it  concerns  ^is  that 
are  judges,  and  not  you  at  all ;  for  it  is  a  mat-  ^ 
ter  of  jurisdiction:  And  whether  we  have  a. 
jurisdiction  or  not,  we  must  satisfy  ourselves 
that  we  have  a  conftnission  to  do  it ;  it  con- 
cerns not  you.  Do  yon  but  consider  the  oath 
you  have  taken,  that  you  will  well  and  truly 
try,  and  true  deliverance  mvke  betwixt  our  so- ' 
vereign  lord  the  king,  ami  the  prisoner  at  the 
bar,  according  to  yolir  evidence :  And  you 
have  sworn  a  troe  verdicf  to  give  upon  it,  and 
do  yon  now  scruple  whether  you  should  give 
any  verdict  or  no,  when  but  even  now  yoa 
have  sworn  you  wiH  give  a  verdict  ?  If  any 
such  thing  as  this  had  been  in  your  heads,  (for 
it  might  M  then  in  your  heads,  as  well  as  now) 
why  did  not  you  speak  of  it  before  yx)u  took 
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Stlence  procIaiiDed  daring^  judl^cnt. 

Ct.  o^  €r.  Edward  Fitashairo,  fa^ld  i^  H^  ' 
hand.    Tboa  hast  beeo  iodicted  and  arrai^Bed  - 
of  Uig^h-treaaon,  and  bast  thiereunto  plaaded, ' 
Not  guUty,  and  for  thy  trial  put  thyidf  «poii* 
God  and  thy  country,  and  thy  cotuitry  hav* 
found  thee  gmlty  :  What  oaosi  tboo  aay  for 
thyself,  why  judgment  of  death  ali^iild  iMt  be 
given  againat  th^,  and  eaecutioa  awmrded  ac* 
cording-  to  Uiw  ? 

iiUk.  My  lord,  I  think  it  will  be  pMudiciai 
to  the  king's  servioe,  that  Sentence  aboiild  pan 
before  I  hare  nade  an  end  of  the  evideooe  I 
have  given  in  against  jny  lord  Howard. 

L,  C'  J.  Mr.  Pitzharria,  we  ean  take  ao  no*  * 
tioe  of  any  thing  of  Uiat  natiu«.  When  yao 
are  asked,  what  you  can  :alky  why  judgment 
should  not  pass  against  you;  it  is,  what  legal 
matter  you  iiave,  what  matter  in  lew  to  excuse 
yourseif'  firom  that  judgment  ?  For  this  ia  no- 
thing, the  sajring  you  are  to  give  evideaea  ; 
we  know  no&mg  of  that,  it  will  not  delay 
judpfment  a  minute.  And  for  what  you  say,  it 
will  be  prejudicial  to  the  king's  servioe,  it  is  the 
king  that  prays  judgment,  against  you  by  his 
attorney. 

FUzh,  I  beg  the  king's  mercy  fortrmospar- 
tation,  my  lord. 

L,  C.  J.  We  can  do  nothing  in  tiiat. 

Ftiih.  Nor  to  give  me  time  before  my  exa^ 
cntion  ?  I  can  say  no  more,  my  lord. 

X.  C.  J.  Look  you,  Mr.  Fitzharris,  yoa 
have  been  here  in<hcted  tor  a  very  great  and 
heinous  treason,  a  treason  that  is  in  truth  of 
the  first  magnitude ;  for  it  is  a  treason  that 
tends  to  the  rooting  up  the  whole  govemnft#nt 
of  this  kingdom,  and  the  destroying  of  us  all ; 
plainly,  both  of  the  king  and  of  all  bis  sulyfecia. 

It  does  not  only  destroy  the  peace  and  i|Otel; 
but  it  tends  in  truth  to  the  utter  destructaon  of 
die  whole  kingdom,  ami  to  bring  us  into  a 
confusion  and  msorder,  never  to  be  avoided  or 
retrieved,  if  your  designs  should  have  taken 
effect.  You  have  been  here  airaigned,  and 
put  yourself  upon  the  country,  and  (hey  have 
fomid  you  guilty  of  this  treason  t  it  is  a  thing 
you  should  well  consider ;  for  certainly,  yoe 
navecontracted  toyourselfa  m^^y  guilt  in  such 
a  thing  as  this  is.  You  have  endeavomnsd  the 
destruction  of  the  king,- and  in  such  a  v»ay,  aft 
must  have  in  truth,  destroyed  all  his  good  sut^ 
.jects  together  with  him.  Your  d^ign  hath 
been  to  excite  the  people  to  a  rebdiion,  and  a 
popular  insurrection,  tliat  would  have  sw^ 
away  all  like  a  deluge,  if  it  had  taken  efiect. 
In  truth,  it  is  a  treason  against  all  meBkind, 
the  stirring  up  of  the  people  is ;  it  is  of  evil  c»- 
ample  to  all  mankiiuf,  the  stii*ring  np  of  the 
people  against  their  natural  lord,  to  whom  w% 
ovie  all  allegiance  and  obedience.  But  your 
design  in  this  way  was  by  setting  the  people  of 
England  tos^ether  by  the  ears,  to  briiig  in  the 
Roman  Ca&cAiored^IMn  Upon  sn^bttLOS  shouM 
be  left.  It  seems  you  are  an  lri£f»pist,  and 
sucked  in  very  ill  prmoiples  where  jo»  ba#e 
lived}  and  you  have  lM»e  cndeavotaed  »>  da  ^s 
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year  oolh  ?  You  new  lie  mtder  the  ebNgatkm  I 
of  an  oath  to  give  a  verdict  according  to  your 
evidence,  and  would  you  acqait  him  against 
such  an  evidence  as  hath  been  given  ?  For,  be- 
sides what  sir  ^VDliam  Wauer,  Smith,  and 
Everard  have  deposed,  the  very  note  sworn  by 
sir  Philip  Lloyd  and  Mr.  Bridgman,  to  be  owned 
by  Fitzharris  as  his  hand,  contains  ^rea- 
son enough  in  it  if  there  were  no  more :  There  • 
fore  there  must  be  something  more  in  it,  than 
ibr  the  sake  of  such  an  unreasonable  scruple. 

Just.  Raymond.  1  am  of  the  same  opinion, 
truly. 

Mr.  Jokmon.  My  lord,  I  took  the  liberty  to 
speak  it  now ;  I  could  not  speak  it  before :  For 
I  was  not  then  to  enquire  what  i  was  to  be  sworn 
to,  nor  could  I  know  what  would  be  the  matter 
that  would  come  before  as,  till  we  were  sworn. 
Tlierelbre  I  humbly  beg  yoiur  pardon,  that  I 
made  the  motion. 

L.  C.  /.  We  are  not  at  all  troubled  at  any 
thing  yon  have  said :  do  not  misUike  us,  we 
do  not  take  it  ill  from  you,  that  you  acquaint  us 
with  your  scruples  :  We  are  ready  to  g^vc^ll 
satisfaction  we  can,  to  any  that  are  concerned 
l>ef ore  us ;  therefore  we  are  no  way  troubled 
that  you  made  any  sach  scruple,  but  have 
given  you  a  fair  answer  to  it. 

Mr.  Johnion.  My  lord,  I  desire  a  note  of  the 
narne^  of  the  jury. 

L.  C.  J.  Give  it  him,  Mr.  Astrey,  or  else 
the  crowd  is  so^^at  he  may  not  know  them. 

[Then  the  Jury  withdrew  for  half  an  hour, 
and  at  their  return  being  e<dled  over  and  ap- 
pearing, the  clerk  took  me  verdict.] 

CL-f/.  Cr,  £dward Fitzharris,  holdup  thy 
hand  :  (Which  he  did,)  kMk  upon  the  prisoner, 
hmr  say  you,  is  he  Giqhy  of^ the  high-treason 
whereof  he  stands  indicted,  or  Not  Gudty  f 

Foreman.  Guilty,  ^c. 

L.  C.  J.  I  tliink  you  have  found  a  veiy  good 
verdict,  and  upon  veiy  AiU  and  strong  evi- 
dt^nce. 

Sot.  Gen.  Will  your  lordship  please  to  give 
judgment  P 

X.  C.  J.  We  will  take  time  for  that. 
•    Sol.  Gen*  Will  you  give  a  rule  to  have  him 
brought  up  to-morrow  P 

L.  C.  J.  Move  us  another  day  for  it 

FUzh,  My  lord,  I  hope  I  oiay  liave  the  li- 
berty of  my  wife,  and  some  friends  now  to 
come  tome. 

L.  C.  /.  Any  firiend  I  think  may  come  to 
yoo :  Bot,  Mr.  PItsharris,  you  must  be  modest 
m  the  using  that  liberty  we  give  you.  You 
have  heretofore  abused  your  liberty :  I  do  not 
love  to  exasperate  things  to  one  m  jrour  cir- 
cumstances, but  you  most  be  prudent  and  care- 
ful, knowing  your  own  couditiua,  that  you » do 
notlxing  pr^uuicial  to  the  king  or  kingilom. 

Upon  Wednesday  June  15,  1681,  Edward 
Fitzmirris  was  brought  to  the  Bar  of  the<Jourt 
of  King's-bench,  to  receive  tus  Sentence. 

Ait.  Gen.  My  lord,  I  humbly  pray  ymsr 
Jndgment  against  Mr.  Fitzhtffis,  who  is  oon* 
viefedof  Ifyi-trfosswg 


VSkmrSdhlS,  si  Coables  ll.  lG%i,M-^H^d]/UsJimtti$, 


S9»} 

moth  niaehierin  Um8  kingvlom,  by  tliattrea- 
flomikle  book)  9s  lies  in  any  one  man's  power 
peiiiaps  to  do.  •  It  is  «  mror  ami  a  happincM, 
that  it  hath  pleased  God  in  ma  prondeace  to 
deUver  us  out  of  your  hands  ;  lor  this  was 
yoor  deogiiy  if  yoa  coiiid  have  brought  it 
about :  but  it  hath  pleased  God  now  to  bring 
vou  to  justice  for  it,  and  the  judnDent  of  the 
law  rauat  naaa  upon  you.  Now  that  judgment 
is  thb :  *  Vou  must  return  to  the  Tower,  from 

*  whence  you  came,  and  from  thence  you  must 

*  badrawn  through  the  streets  of  Uie  city  of 
'LoDdoB  to  Tyburn;  there  you  shaH  be 
'  haagsdby  theneck,  hut  cut  down  b^re  you 
'  are  dead;  your  bowels  shall  be  taken  out  and 

*  buaU  before  your  laoe,  your  head  cut  olf,  and 

*  your  body  dirided  into  four  quarters,  to  be 

*  disposed  as  shaOphftae  the  king ;  and  I  pray 

*  G<n1  to  have  mercy  upon  your  soul,  to  give 
'  you  a  sight  of  your  sin,  and  repentance  for 

Fiigh.  My  lord,  I  hope  I  may  have  the  li- 
berty of  my  wife  to  come  to  me,  and  any 
iriend. 

X.  C.  /.  Yon  have  that  liberty  already. 

HiMk,  NO)  not  withbut  the  presence  of  a 
warder. 

JL  C,  J,  We  win  not  rertrain  them  as  to  that, 
let  them  come  to  you. 
O^er,  There  lano  role  of  court  for  it,  my 

X*  C.  J,  We  will  not  restrain  any  thing  of 
vour  wife's  coming,  there  is  no  rule  to  restrain 
ner;  but  let  liimnave  that  liberty  ^Uiat  other 
|«uoifersin  his  condition  usually  have  had  in 
the  Tow«r,  his  wife  to  come  to  him,  9r  any 
other  iriend  or  Protestant  minister  whatsoever. 

Qfic0r.  nray  let  it  be  put  into  the  rule  of 
Cooit,  my  lord. 

JL  C.  Jr.  Wemake  no  nrie,  there  does  not 
need  may.  Look  you,  Mr.  Fitzharris,  we  lay 
noreatramt  upon  your  wife,  or  any  other  Iriend ; 
bttt  if  ymn'  wife  be  in  anbtber  condition,  that 
she  cannot  come  to  you.  we  cannot  meddle 
with  that.  * 

Jostioe  /oner.  We  are  not  to  deliver  her  out 
of  prison. 

L.  C.  J,  No,  we  make  no  rule,  but  take  off 
the  hands  of  ^e  Court  from  restraining  any 
me  to  come  to  you. 

Then  the  prisoner  was  takep  away,  and  in 
pursuance  of  this  Sentence,  the  last  day  of  the 
said  Trinity-tenn,  being  the  3  2d  of  June,  168 1, 
a  writ  issued  out  of  the  Court  of  fUng's-bench 
directed  to  the  lieutenant  of  the  Tower  qf 
London,  reciting  the  jod^n^Q^ot,  and  cpmnuMid- 
io^  liiiu  to  deliver  the  prisoner  to  the  sheriff  of 
Jkllddlesay,  upon  Friday  the  first  day  of  July 
oe^i^t  following  to  he  eyofsuted  acpoithng  to  jthe 
sentence.  Which  writ  followeth  in  these  wofds. 

*  Cardns  Secundus  Dei  gral^ift  ^f^-  Soot. 

*  Wnnc,  et  Hibem.  Rex,  ndei  defensor,  ^. 
'  Loc.  tenen.  Turris  noatroe  London,  salutem. 

*  Cum  nos  in  Cur.  nostra  corem  nobis  consi- 

*  deraverimuB  quod  Edwardus  Fitzhanris  nuper 

*  de  Pttrocfasa  bu  Martad  in  (?ampis  ia  Com. 
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Midd.  Gan.  pio  nwbwadam  aMa  pfoditfaoifan^ 
wido  ipse  eoaam  nobis  iadictat.  aat,  et^wtfptK^ 
iade  per  qusndssa  Jmrsiim  PMriseindot  Miv. 
aos  et  prsKfat.  £dwardum  capt.  convict-  et 
attinct.  existit,  ac  Turr.  nostra  Loudoo*  per. 
medium  Civitatis  nostree  London,  pnrd.  usq  ^ 
ad  Furcas  de  Tybome  trahatur,  et  su})er  Fur* 
cas  iUua  ibidem  suspendatur,  et  vivens  a4 
terram  proatematur,  ac  interiora  sua  extra' 
ventrem  suum  capiuntur*  ipsoquo  vivent« 
coitiburentur ;  Et  quod  Caput  ejus  amputeturi 

3uodq;  Corpus  ejus  in  quatuor  partes  divi- 
atur,  et  quod  Caput  et  Quarter,  m.  pouaotur 
ubi  nos  ea  assignare  vduerimus  :  ideo  tibi 
prttcipimus  firmit.  injungeod*  quod  die  Ve- 
neris primo  die  Julii  prox.  tiitur.  apud  Towar* 
Hill  com  Vic.  Midd.  eonTeniaay  et  arsd.  Sd- 
wardum  Fitzhanris  eidem  Vic.  Midd.  delihe# 
raii  facias,  ut  idem  Vic.  executionem  de  ea 
in  forma  pned.  fieri  faciat,  prout  inde  nobia 
respondere  volaeris.  Teste  Francisco  Pem» 
baton  apod  Westm.  xxii  die  Junii,  Anno 
Regni  nostri  xxxiii.  ^  Par  Cur.  Asrav** 


And  another  wri$  at  the  same  time  was  isaued 
oat  of  the  same  Court,  directed  to  •theahartf 
of  Middlesex,  to  receive  the  prisoaer  from  Iha 
lieutenant  of  the  Tower  at  the  time  appoinlad^ 
and  to  execute  him  according  to  the  aeataooa. 
Which  writ  was  in  these  woras : 

*  CaroluB  Secundus  Dei  gratia  Angl.  Soot* 
Franc,  et  Hibem.  Rex,  fidei  Defensor,  &^ 
Vic.  Midd.  salutem.  Cum  nos  in  Cur.  nostra 
coram  nobis  oonsideraverimusquod  Edwardua 
Fitzhanris  nuper  de  Parochia  13.  Martini  in 
Campis  in  Com.  Blidd.  Gea*  pro  quibusdam 
altia  pisoditionibua  node  ipse  coram  nohia  iur 
dictat.  est,  et  supeiindc  per  quandam  Jur, 
Patriie  inde  inter  naa-et  pwfiit.  Edwarduq^ 
capt.  iwnvict.  ct  attinct*  existit,  ae  Turr.  imw^ 
tra  London*,  per  ip^um  Civitatis  poster 
LondoQ,  prsd.  uaq;  ad  Furcaa  de  Tyboxi^ 
trahatur,  et  super  Fwoas  illas  ibidem  auspeor 
datur,  et  vivens  ad  terrapn  proj^tamiitur  nc 
interiora  sua  extrarentrem  suum  cafiantux^ 
i]isoq;  vivente  combtiroDtur ;  lit  quod  Caput 
ejus  amputetur,  quodq;  Corpps  eius  in  qua* 
tuor  partes  dividatj^r  ot  Quanber.  lU  ^^mmlw 
ubi  no$  ea  assignare  vohioriiAUli :  idfo  tJU 
pmcipimus  firmOer  iDJuogen.  quod  cma  hf^ 
tenen.  IVr.  nostne  Lwdoo*  frwd.  die  V^ 
aeris  primo  di^  Julii  prox.  futur.  apud  Tow^ 
Hill  oonveoiaa,  et.  ipaum  Edwardam  Fit^ 
harriii  de  preefat.  Loc.  tenepr  ropij^  et  £j^ 
ecutionem  de  eo  in  fiwma  mBd.  ijaciaa  proot 
deoet.  Teste  fnaciao^  riiptb^rtoo  apu^ 
Westm.  xxjL  dio  ^unii  Aimo  Bcmi  vifi4^ 
luottu.  fer.  Cur,  4OT»n' 


Upon  die  day  appmnted,  via.  My  1,  Ed««i€ 
Fitanarris  was,near  the  Tower-^aie  an  Towar* 
Hill,  deitvered  into  the  eastody  of  the  ph«^ 
<^  London  and  Middleaex,  viz.  €UiDg8hy  9eth0l 
and  Henry  Coreiah,  eoqoir^  ;  who  upep  ^ 
piaoeaigned  a diaelurge 4br  hii|i  tothfejieot^. 
naat  of  the  Tower.  Than  he  'W^fi  vat  ^  a 
v^gvi  apu  wMimw  coov^aB  WBVgB  vna  any 
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of  Loiri«  to  Nmrgite,  wlief«  he  •riartook  Olirar 
flonket,  who  WM  jiHt  before  on  aiMtlicr  sM^ 
pMUDg  to  the  Mine  pkoe  of  execotioo. 

Where  bdlig  come  (soon  after  Plimket's  pri- 
vate pravers,  &c.)  Fit^harris  asked  capt.  Rich- 
ardson, whether  the  sheriflTs  had  a  warrant  for 
the  disposal  of  his  body  ?  Capt.  Richardson 
answered,  Yes.  Then  he  desired  Dr.  Hawkins's 
assistance,  which  the  sherifb  readily  granted, 
and  called  for  him  to  go  to  him  on  tne  sledge  ; 
which  the  doctor  did,  and  on  his  knees  em- 
braced him,  and  continued  a  private  discourse 
with  him  for  some  time. 

Sheriff  £c<A)Bi  asked  Mr.  Fitzhams,  what 
have  yoQ  to  say? 

Mr.  FUsh,  antwcrad  the  Doctor  of  the  Tower 
wookl  answer  lor  him,  he  baring  left  his  mind 
with  him. 

.    Mr.  Sheriff  Bethel.  You  will  do  wdl  to  dis- 
charge your  conscience. 

Fitzh.  1  have  left  it  all  with  the  Doctor  in 
writing  under  my  hand,  who  will  communicate 
it  with  witness,  to  the  world. 

Doctor  Martin^  of  Woodstreet,  bein^  at  the 
flame  time  in  the  presence  of  the  sheriffs,  de- 
sired Mr.  Fitzharris  to  decbre,  whether  he 
died  a  Protestant  or  a  Papist.  He  answered, 
having  left  his  mind  fuilv  with  Dr.  Hawkins, 
he  honed  it  misht  be  tatistactoi^.  The  Doctor 
replied,  it  would  be  more  satisnctory  to^leclare 
himself  there,  and  that  it  was  no  shame  to  die  a 
Protestant.  To  which  Mr.  Fitzharris  replied 
as  before. 

-  Then  Mr.  FitzharrU  said,  Good  People,  this 
hiikmoas  kind  of  death  is  much  more  irksome 
to  me  than  death  itself:  such  judgments  as 
these  my  sins  against  God  may  justly  bring 
upon  me,  and  1  do  moji  humbly  submit  unto 
it.  But  as  to  the  crimes  which  1  now  die  for, 
I  take  God  to  witnezts,  I  was  no  further  con- 
cerned in  the  Libel,  tlian  to  discover  to  the 
king  what  practices  of  that  kind  were  against 
him,  being  employed  to  that  end  ;  though 
those  that  employed  me,  refused  to  do  me 
justice  at  my  tnaL  And  I  call  God  to  witness, 
I  never  had  a  fttrthing  of  money  of  the  kin^  in 
tny  life,  but  6n  the  account  of  the  like  service. 
And  as  to  the  witnesses  that  have  sworn  against 
me,  I  do  here  solemnly  declare  now  at  my 
>death,  that  I  have  not  seen  the  French  ambas- 
sador since  the  beginning  of  the  breaking  out 
\)f  the  Plot,  neither  have  I  had  any  acquaint- 
ance with  him.  And  as  to  his  confessor,  1 
never  spoke  with  him  in  ray  life  ;  neitUfr  had  I 
any  dealing,  either  directly.  Or  indirectly,  in 
my  life  with  them,  though  sur  William  nailer 
and  the  rest  swore  most  falsly  to  the  contrary. 
And  how  like  is  it  that  the  French  ambassador 
would  give  thre4  thousand  orowns  for  writing 
Ihat  libel,  I  leave  the  world  to  judge.  What  I 
may  further  declare,  I  have  lefl  with  Dr. 
wwkins.  I  forgive  all  the  world,  and  do  hope 
thftt  God  will  foTvive  me.  I  beg  the  prayers 
cf  all  good  oeo}^  for  a  happy  passage  into 
the  other  world. 

Mr.  nidiiarias  desired  to  know  of  the  sheri  A, 
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whstharhis  body  might  not  heal  the  dismal 
of  his  wifo,  without  quartering.  Upon  which 
the  sheriff  read  him  the  Warrant. 

8oon  after  wh^  he  was  executed. 

The  PAPER*  referred  to  was  as  follows : 

*'  I  £dward  Fitzharris,  haviiy  been  indicted 
of  hiffh-treason,  for  eodeavounog  to  dethrone 
the  King,  was  thinmipon  found  Guilty,  and 
sentence  of  death  passed  on  me.  1  the  afore- 
said £dward  Fitzharris  do  voluntarily  and 
freely,  without  any  hopes  to  save  my  Ute,  but  a 
dying  man,  and  to  disebaige  my  conscience 
towairds  Cod,  and  for  the  better  satis&<^on  of 
the  world,  niake  this  declaration  following,  in 
the  oresence  of  God,  and  unto  Dr.  Francis 
Hawkins,  chaplain  of  the  Tower  of  London. 

'*  I  do  profess  and  declare  my  religion  in  the 
general  to  be  that  which  hath  been  truly  and 
anciently  delivered  in  the  first  four  general 
councils ;  and  in  particular,  nay  belief  is  that 
true  foith  of  a  Christian,  briefly  contained  in 
(hose  three  Creeds,  commonly  called  the  A|io«- 
tks  Creed,  St  Athanasius's,  and  the  Nicene 
Creeds :  and  I  die  a  member,  and  in  the  com- 
munion of  Christ^s  holy  CathoUc  church >  hop- 
ing for  mercy,  through  the  alone  merits  of  tlie 
Fusion  of  our  Lord  and  Saviour  Je^us  Christ 

y  I  do  also  confess  and  declare,  as  to  the 
crimes  which  I  die  for,  1  was  no  further  con- 
cerned in  the  libel,  than  as  employed  .to  give 
the  king  notice  of  what  libels  or  other  accusa- 
tions, there  were  against  him  ;  and  to  this  in- 
tent, and  no  other,  I  endeavoured  to  get  this  li- 
bel: which  at  len^rth  I  did  from  Mr.  Everard, 
all  written  under  his  own  hand,  and  carried  it  to 
Mrs.  Wall,  by  whose  means  I  conveyed  all 
matters  of  this,  or  the  like  nature,  to  the  king. 
I  told  her  I  had  a  business  of  great  consequence 

*  "  This  Paper  contains  many  notorious  ial- 
sities,  which  were  impossible  to  be  true  ;  and 
carries  with  it  gross  marks  of  artiOce  and  con- 
trivance practi:^  on*  him,  while  he  was  en- 
tirely under  the  management  of  Dr.  Hawkins, 
minister  of  the  Tower,  who  soon  afW  was 
made  Dean  of  Chichester.  Fitzharris's  wife 
was  not  then  admitted  to  him  ;  but  he  wrote 
several  Letters  to  her,  one  the  very  morning 
on  which  he  suffered,  informiiMr  her,  how  he 
was  practised  on  with  hopes  of  nfe,  if  he  would 
accuse  the  eari  of  Shatisbury  and  lord  Howard 
of  the  libel  :  he  declared,  that  they  were  inno- 
cent, and  that  what  he  had  deoosed  against  the 
Panists  was  true ; .  he  charged  tier  by  no  means 
to  oe  prevailed  on  to  swear  falsly  against  any. 
These  Letters  had  such  a  tendency  to  destroy 
the  credit  of  Hawkins's  Paper,  that  the  Court 
got  her  to  deliver  them  upon  the  promise  of  a 
pension.*'    Note  to  former  edition. 

This  Paper  was  published  under  the  title  of 
'  The  Confesfion  of  Edward  Fitzharris;  esq. 

*  Written  with  his  own  hand,  and  defiverod^to 

*  Dr.  Hawkins  Minister  of  the  Tower,  July  1, 
'  168t.  Beinjp  the  day  of  his  Executiait 
<  London:  Phnted  for  8.  Cair,  1Q81.' 
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to  auiaaint  the  kins^  with':  hat  she  answered 
tne.  That  my  lonl  Siin<1erland  heing  out,  there 
would  be  no  money  had  for  secret  senice,  and 
adnsed  me  to  go  to  the  lord  Clarendon  or  Hyde ; 
but  before  I  could  do  tliis,  I  was  taken.  As  for 
that  part  of  the  libel  which  I  left  with  Everard, 
as  a  pled^,  to  assure  him  I  would  not  betray 
him,  I  received  it  of  the  lord  Howard :  and  the 
money  I  recdred  from  the  kin^,  was  ibr  brinsf- 
tngr  aVibcl  called,  *'  The  King  unveOed,  and  the 
Lady  Portsmouth's  Articles."  I  call  God  to 
tritness,  I  never  had  a  farthing  charity  irom  the 
king. 

'<  T  do  further  confess  and  declare,  that  the 
lord  Howard  told  me  of  a  design  to  seize  upon 
the  king's  person,  and  to  carry  him  into  the 
city,  and  there  detain  him  till  he  had  conde- 
■tended  to  their  desires.  Heyns  and  myself 
were  privy  to  tlds  design,  and  had  several  meet- 
ings with*  the  lotd  Howard  ;  and  as  an  encou- 
ragement, the  lord  Howard  assured  us  of  break- 
ing the  settlement  of  Ireland,  taking  off  the 
additional  revenue  of  the  bishops,  forty-nine 
men,  and  grantees,  whose  estates  were  to  be 
shared  amongst  the  party. 

^'  I  do  confess  ana  declare,  That  wliile  I  was 
in  Newgate,  the  sheriflsf  Bethel  and  Cornish, 
raroe  to  me,  with  a  token  from  the  lord  Howard, 
which  I  knew  to  be  true,  and  brought  heads 
with  them  from  Everard,  wherein  he  accused 
roe  of  being  a  coiut  emissary,  or  Yorkist,  put 
on  by  the  king  to  put  the  libel  into  Protestant 
houses  to  trepan  them.  But  I  declare  upon  my 
death  I  bad  no  such  intent,  nor  do  know  any 
such  thing.  The  sheriffs  likewige  told  me,  1 
was  to  be  tried  within  three  or  four  days,  that 
the  people  would  prosecute  me,  and  the  parlia- 
ment would  impeach  me,  and  that  nothing 
would  save  my  life  but  discovering  the  Popish 
Plot ;  and  then  the  sherifis  aforesaid,  gave  me 
greai  encouragement  from  my  lord  Howard, 
that  if  I  would  declare  that  I  believed  so  much 
of  the  Plot  as  amounted  to  the  introducing  the 
R.  C.  or  if  I  could  6nd  out  any  that  could  cri- 
oninate  the  queen,  R.  H.  or  make  so  much  as  a 
plausible  story  to  confirm  the  Plot,  that  the 
parliament  would  restore  me  to  my  father's 
estate,  with  the  profits  thereof,  since  his  ma- 
jesty's restoration.  I  finding  myself  in  the 
fsondition  I  was,  in  Newgate,  fettered,  money- 
less and  friendless,  my  ynfe  ready  to  lie  in, 
without  any  subsistence,  my  children  m  a  mi- 
■erahle  conditioD,  and  must  needs  be  in  a  worse 
by  nnr  death,  and  I  could  see  no  other  refuge 
for  1ife»  but  complying  with  them  ;  so  not  with 
aiiibitk>u8  intent,  but  to  save  my  life,  I  did  com- 
ity. The  sheriffs  brought  instructions,  which 
they  said  came  from  the  Lords  and  Commons 
who  met  that  day  in  order  to  address  the  king 
in  my  behalf  (if  1  should  confirm  the  instruc- 
tions) and  they  made  use  of  my  lord  Shaftes- 
bury's name,  and  others,  what  advantiupre  r 
miw  kme  thereby.  At  the  first  I  made  a  for- 
JBU  story  concerning  the  Plot,  which  was  not 
prejudicial  to  any  oody,  but  most  relating  to 
ff«neral  beads  known  publicly;  upon  which 
M/.  Cornish  told  in*  these  war*  things  cri«d 


about  the  iftreets  two  years  ago  r  I  replied,  I 
could  say  no  more.  Mr.  Sheriff  said,  be  was 
sorry  for  me  with  all  his  heart,  but  thoogfat  I 
could  say  more  if  I  would,  and  pressed  naehuil 
to  speak  to  several  heads ;  unto  which,  unless 
I  spoke,  he  said,  there  was  no  hope  of  Ike;  the 
heads  I  was  to  speak  to,  is  what  the  examina« 
tion  taken  by  sir  Robert  Clayton,  and  sir 
Geoige  Treby  contains,  and  a  gre^t  deal  mora 
that  I  did  not  say  then,  rehiting  to  the  queen 
R.  H.  earl  of  Danby,  decbiing  French  pen- 
sioners, lord  Halifax,  Hyde,  CUirendon,  Fe« 
versham,  S^mer,  and  others ;  the  bumiBg 
the  Fleet,  F'orts  and  Governments  in  PopS 
hands,  Meal-Tub  Plot,  Prentices  Plot,  tlia 
Contrivance  of  the  Libel  on  the  lady  Ports- 
mouth, being  a  French  design  to  destroy  Pro- 
testants. These  and  many  other  haaos  were 
brought  to  me  by  the  sheriffs. 

'<  I  do  further  confess  and  deelare,  that  sir 
Robert  Clayton,  and  sir  George  Treby,  coming 
to  me  to  examine  me j  shr  Rol^  Clayton  aakra 
me  what  I  could  say  concerning  Godfrey's 
murder  ?  I  answered  something.  He  replied. 
It  may  be  I  was  in  a  confusion ;  recollect  your- 
self. And  what  I  said  con^^ming  Father  I^- 
trick,  was  forced  out  of  me,  and  what  I  said 
concerning  him  is  not  true.  ^  Sir  Geoige  Treby 
was  with  me  three  hours,  or  thered^nts,  and 
pressed  me  to  say  something  concemiog-  God- 
frey's death  :  and  said.  Unless  I  could  speak  to 
that  murder,  I  could  say  nothing ;  whereupon 
I  said  something  I  had  from  others.  He  asked 
me  if  I  could  say  no  more  ?  I  replied,  is  not 
this  enough  to  save  my  life  ?  Am  not  I  rogue 
enough  ?  The  Recorder  hereupon  swore, 
Zounds,  what  were  you  ever  but  a  rogue? 
Then  the  Recorder  entered  upon  the  heads  of 
the  examination ;  which  being  done,  he  told 
me,  All  this  would  not  save  my  life,  untessl 
would  speak  to  the  libel,  which  was  a  court 
trick ;  and  it  was  not  for  nothing  that  I  have 
hoen  so  oflen  seen  at  the  lady  Portsmouth's. 
The  lord  Shaftebury  said,  You  know  more  of 
these  matters  than  any  man.  Sir  George  would 
have  me  speak  to  the  consult ;  that  the  duke 
was  at  it,  the  lords  Bellasis,  Arundel,  and 
Powis,  were  at  it ;  you  have  seen  them  go.  to 
it  at  St.  James's,  without  doubt  they  were 
there  ;  do  jou  but  say  it,  we  have  those  that 
will  swear  it. .  , 

"  I  do  further  declare  and  confess,  that  what 
T  said  against  the  queen  and  the  duke,  I  was 
put  u^n,  in  the  matter  of  sir  Edmundbury 
Godfrey's  murder;  and  do  further  declare. 
That  wnat  1  swore  against  the  earl  of  Danby ; 
the  threatening  words  that  were  uttered,  I  did 
(to  the  best  of  my  remembrance)  hear,  but 
whom  they  concerned  I  could  not  well  loiow, 
by  what  my  lord  himself  said.  And  what  de 
Piiis  told  me  concerning  my  lord  of  Danby,  I 
do  believe  was  spoken  out  of  ill-will ;  and  what 
I  said  against  him  was  to  stave  off  my  trial  till 
a  parliament ;  and.they  were  the  more  d^rous 
to,  accuse  the  lord  Daiiby  of  G<>dfr^y^muider, 
because  the  crime  of  murder  is  not  idscrted  in 
htt  pardon.     I  am  sorry  for  what  I  hare  said 
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Idas  finedy,  and  of  my  own  lohutary  aooonl, 

without  auy  manner  of  promise  made,  or  hop^ 

'ven  me  by  him  from  the  king  of  saving  my 

e  by  this  oonfession,  I  having  given  him  to 


^ ,      iy  him  royal  highnw,  and  the 

•aii  of  Dai^HT ;  I  desire  God  to  forgive  me  the 
wvsng  I  dM  them,  and  do  beartiiy  beg  their 
fwdoD. 

'« I  do  ftmher  declare  and  protest.  That  this 
psafsMien  and  declaration  of  mine  I  own  sin- 
cercsly,  as  a  d  ving  man,  and  not  to  save  my 
life  3  and  I  call  God^and  his  angels  to  witness 
ihe  tmth  of  it ;  and  I  renounce  mercy  at  the 
hands  of  God  Almighty,  if  this  be  not  tnie. 

'*  And  I  do  further  declare  and  protest,  as  a 
dying  OMUi,  unto  James  Wafanesly,  Edward 
And,  and  Mary  lYalmealy,  That  I  have  made 
Ibis  oenftesien  and  decfaunUioB  tmlo  Dr.  Haw* 


Ee 

understand  beforehand  they  were  matters  of 
consequence,  and  such  ascliiefly  concerned  the 
good  of  the  king  and  kingdom. 

<'  I  give  the  doctor  my  hearty  thanks  for-aO 
his  prayers,  counsel,  and  charitable  offices  be 
hath  done  me.  and  I  prav  God  to  bless  him  for 
ever  for  it.  i  foigive  all  the  world,  and  desire 
all  the  world  to  foigive  me;  and  the  Lord 
have  mercy  on  my  soul. 


In  the  same  Year,  1681,  and  we  way  suppose  shortly  after  the  Exe- 
cution of  Fitzharris  or  Fitz-Harysj  the  Jttlhwing  Articles  were 
pubUshtd:  viz. 

A  Narrative,   being  a  true  Relation  of  wJ^at  Discourse  passed 

between  Dr.  Hawkins  and  Edward  Fitzharys,  esq.  late 

Prisoner  in  the  Tower;  with  the  Manner  of  taking  his  Con* 

FESSioN.     Published  b)^  Authority,     London:  Printed  for  Sa- 

jiluel  Carr,  1()8K 


T«  iHB  reader. 

THERE  will  need  no  other  apology  Ibr  the 
expoaing  of  th^e  Papers,  than  the  command 
and  warrant  of  the  foHowins^  Order  of  Comicil 
ihr  tiietr  potKcation : 

•  At  the  e«ut  at^WUtehall,  this  fid  day  of  July 
*•  1681.  •  By  the  kinff*B  moat  excellent  ma- 


*  jcaty,  and  the  Lords  o^his  miyesty*8  most 
<'hoBOHnUe  privy  oouneO. 

•  It  wasthis  day  ordered  by  fats  majesty  in 
«  comioil,  That  the  confession  of  Edward  Rtz- 

<  hanis,  ^ms  dav  delivered  by  Dr.  Hawkins  to 
« the  board  and  nerercad,  be,  and  it  is  haeby  or- 
« dered  to  be  forthwith  orinted  and  pnbliahed. 

<  And  die  said  Dr.  Haindna  is  desired  to  take 
«cnre  to  see  the  same  done:  And  likewise  to 
*  causa  to  be  printed  and  puhHshed  a  nairalive 
<<  ef  wl«t  enmmanication  he  bad  widi  the  said 

upon  that  subject.     Phil.  IjOYO.' 


Now,  as  I  did  not  at  the  first  intermeddle 
-inthSIr.  Pitxharrishut  bv  order,  so  .neither 
have  1  done^uiy  thinff  in  tne  business  conoem- 
Inrhim  witlaoutA  su^cknt  authority  for  what 
I  did.  Audit  will  appear  likewise  that  I  have 
jnit  it  offns  lona  as  1  could,  tiU  now  at  len^tb 
tbe^mreaaonabie  damoncs  and  calumnies  of  i  I 
IpnilH  men  have  rendered  it  absolutely  neoes- 
larjry  «swnUfor  the  vindication  of  common  jos- 
4iiie,  as  of  sty  particular  duty. 

Asto  the  truth  of  what  fnow  deliver,  and 
.  the  iraHf<^iiian  of  Mr.  Fitcharris,  formerly  pub- 
liAed,  I  do  solemnly  here  dedare  unto  the 
we^  upon  the  word  of  a  mioisler  of  the  gospel, 
that  it  i^niondid  impartial  ^port  of  what  I  oad 


from  his  own  tong^  and  pen  j  as  his  own  volon  • 
tary  act,  without  any  art  or  inducement  of 
mine  directly,  or  indirectly,  to  draw  it  from 
bim. 

And  as  I  have  made  a  conscience  of  keeping 
myself  exactly  to  the  truth  in  this  relation^ 
without  an  V  injury  to  the  memory  of  the  dead, 
so  I  have  done  all  I  could,  on  the  other  side,  to 
spare  the  names  of  the  living,  separating  the 
net  froni  the  persons  reflected  upon  in  the 
story ;  my  business  beine  only  to  communi- 
cate the  substance  of  the  mscourscs  I  had  with 
Mr.  Fitzharris.  But  as  I  have,  upon  a  point 
of  tenderness,  left  only  spaces  for,  insteadof 
mentioninif  several  names  conccnicd  in  this 
Narrative,  I  shall  be  ready  to  dischargfe  myself 
upon  my  oath  in  that  particular  also,  whenever 
reqnirea  by  a  lawful  authority  so  to  do. 

A  True  Relation  of  the  occasion  of  Dr.  Haw- 
kins's goinflr  to  Mr.  FiUftbarris,  late  priso- 
ner in  the  Tower,  sentenced  to  die,  and 
siaoe  exeouted  at  Tyburn  ;  of  the  maamw 
of  taking  his  Coniessioii,  and  of  all  thnt 
passed  between  Fitzhairrisand  him. 

Upon  Friday  tlie  17th  of  June,  about  fbor 
o'clock  in  the  afternoon,  I  received  orders  ftona 
captain  Cheek  tieutenaiit  of  the  TWer,  to  go 
to  Mr.  Fitzharris,  who  ^as  Mr.  Lieutenant  of 
die  Tower  had  before  informed  me)  seemed  to 
he  disturbed  in  his  mind,  and  was  very  trouble- 
some to  his  warders  and  those  about  nim.*  As 
I  entered  his  room,  he  sahited  me,  and  said,  I 
was  welcome  to  a  poor  prisoner,  and  if  f  ^voutd 
come  and  see  bim  now  and  then,  it  would  be  a 
great  cojDfi>rt  to  him  in  his  sad  condition.   Sir| 
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(«aidI),l8liAnl)ei«ftdy  to  do  all  that  becnnnes 
me^  and  niH  do  ynm  aB  the  serrice   I  can. 
Tkea  Mr.  Fitxharhs  began  to  complain  of  aome 
hftrd  us^e,  in  that  hia  wife  and  friends  were  not 
permitteo  to  oome  to  him ;    whereas  it  was, 
(lie  said)  the  only  farour  he  begged  of  the  conn 
after  sentence  was  paased>  tliat  his  wife  and 
friends  ntiiGrht  hare  liberUr  to  see  him ;   but, 
(jiaiA  he^  l  hear  my  wife  is  in  custody,  and 
not  one  friend  of  mine  can  come  near  me :  this 
troitbles  me  extremely,  and  makes  me  restless 
in  my  mind,  and  so  uneasy  to  my  keepera. 
Idesured  him  to  ba?e  patience,  and  said,  I 
dnrst  assure  him,  the  Lieutenant  of  the  Tower 
woqkl  not  deny  him  any  faronr  the  court  had 
granted  him.    Then  he  desired  we  might  be 
akme  ;  but  I  told  htm,  I  had  no  orders  to  be  in 
private  with  him.     He  spoke  to  one  of  the 
warders  to  ^  to  the  Lieutenant  of  the  Tower  to 
know  his  mmd  in  it ;  add  the  messenger  retnm- 
preseotlv  with  leave  for  us  to  be  as  private  as 
we  would,  BO  Itie  keepers  witlidrew. 

Then  I  laid  heM^  him  the  danger  of  his 
condition,  and  the  indispensable  necessity  of 
doing  id}  that  lay  in  his  power  to  make  his 

Seace  with  God  ;  that  he  must  needs  dischargee 
ts  eonsdence,  and  give  the  worid  satisfaction 
before  he  died.    He  answered,  he  had  already 
done  all  that  he  could  ;  he  was  heartily  sorry 
for  all  the  sins  he  had  committed,  and  he 
bo|ied  God  would  have  mercy  upon  him.     I 
told  htm,  I    would  pray  for  him,   and    was 
come  to  profer  him  my  assistance.  He  thanked 
me,  and  desired  me  to  assist  him  with  my  pray- 
ers.    Then  he  began  to  relate  how  he  came  to 
fall  into  that  great  misfortune  he  was  in ;  he 
told  me  how  he  had  lived  abi'oad,    and  his 
fortune  being  small,  after  his  return  into  Eng- 
land, he  took  upon  him  an  employment  which 
(he  said)  was  much  against  nis  inclinations, 
but  be  must  do  something  to  live ;  his  father 
lost  bis  estate  in  Ireland,  which  was  the  ruin 
of  thetr  fkmily ;  and  he  most  unfortunately  took 
upon  him  to  find  out  libellers  against  the  king, 
uniicb  led  him  into  the  company  of  ill  men,  and 
had  brought  him  U>  that  condition.  Would  yon 
(say  T)  hazard  your  Ufe,  only  to  live  ?  You  should 
have  brought  down  your  mind  to  your  fortune, 
and  endeavoured  to  nave  been  content  with  your 
condition,    for    nothing    runneth    gentlemen 
into  ill  oonrsee  like  a  mind  above  their  con- 
condition.   I  need  not  ask  your  religion,  I  sup- 
poce  TOO  are  a  Papist,     ite  answM«d  he  was 
broQgbt  up  in  the  Reman  Catholic  Religion, 
yet  never  had  a  good  opinion  of  the  Jesuits,  for 
they  are,  said  be)  an  order  of  men,  who,  for 
their  meddling  with  government,  are  ill  thought 
of  in  all  oarts  of  the  wodd.    Their  principles, 
(said  I)  do  strangely  influence  their  minds  to  be 
tampering  with  government ;  the  pope's  au- 
premacy  lof  which  they  are  the  great  upholders) 


reii^ontbat  encourages  the  subject  to  attenlftf 
against  his  prince's,  cither  person  or  govern^ 
ment,  ts  fake  and  antichristian.  He  went  on 
fUMi  said;  he  ever  held  the  bond  of  allegiance 
indissoluble,  and  had  subscrilied  that  position, 
that  no  power,  either  spiritual  and  temporal^ 
could  dispense  with  the  duty  of  allegiance.  I 
asked  him,  whether  he  had  ever  taken  the 
oaths ;  and  he  answered,  he  quitted  a  lieu'«-- 
nant's  commission,  because  he  refused  to  tidce 
them. 

Tet  Hie  said,)  he  was  in  a  good  measure  sa- 
tiafied.,  be  might  lawfully  take  them,  for  he  had 
theo|>inion  of  some  learned  men  about  Uiem> 
and  particularly  of  an  acquaintance  of  his,  a  doc- 
tor of  Sorbon,  and  canon  of  St.  Bennets  in  Pa- 
ris, wlio  told  him,  the  oath  of  sapremacym%bt 
lawfully  be  taken  by  all  tiie  catholic  su^ects  tfi 
the  king  of  England ;  it  was  no  more  than  what 
the  catholic  church  of' England  had  done,  befora 
they  were  forbidden  by  the  pope's  order ;  which 
order,  bemg  but  a  private  oitler  of  the  pope'a 
and  not  of  a  general  council,  was  not  accoruing 
to  the  canon,  and  therefore  of  no  force. 

Why  did  you  not,  said   I,   take  the  oaths^ 
seeing; you  i^-as  so  well  satisfied  about  them  f 
He  replied,  it  was  the   test  that   went  mora 
against  him  than  the  oadis  ;  beside,  I  was  ad« 
vised,  -said  he,  by  a  person  of  qusdity,  n'it  to 
take  the  oatlis ;  and  he  gave  me  this  reason 
for  his  advice  :  That   so    long   as    I  waa  not 
obliged  to  the  king  by  oath,  I  might  act  against 
him  with  the  more  freedom.    That,  said  1^ 
was  a  special  friend  to  the   government :  But 
yon  say,  it  was  the  test  went  against  you.    He 
said,  he  \^ould  not   be    compiled  by  an  act  of 
])arliamcnt  to  declare  bis  opinion  of  the  Sacra* 
ment  of  the  body  and  blood  of  Christ.     Point* 
in  reli^on,  he  caid,  were  not  to  be  determined 
in  parluunent.    3Iy  answer  to  this,  was.  That 
when  the  bishops   and  those  of  the  der^  of 
the  convocation,    commanded    by  the  king'a 
writ,  have  met,  and  consulted,  and  are  agmd 
in  a  point  in  religion,  it  is  afierwai'ds  brought 
into  parliament  to  receive  a  civil  sanctionT    If 
I  coiud,  said  be,  be  satisfied  about  the  real  pre-* 
sence,  I  dould  oome  up  to  all  things  else  in  thd 
church  of  England  ;  as  for  the  wocd  transul^ 
stantiation,  I  do  confess,  I  never  understood  it. 
Sir,  said,  1  this  is  not  a  time  for  you  to  pnaiie 
yourself  about  difficulties  in  religion,  your  boM 
siness  is  reuentance  ;  yet  for  your  better  sa- 
tisfaction, I  will  turn  you  to  a  short  answer  m 
our  church  catechism :   Where  the  question 
bein^  asked.  What  is  the  inward  part,  or  thiiy 
signified  by  the  outward  elemental  Answer  m 
made,  The  bodv  and  blood  of  Chrbt,  which  ii| 
verily  and   indeed  taken  and  received  byth# 
faithful.    Endeavour  to  understand  these  word^ 
in  their  proper  sense,  and  you  needtroubJe  your-r 
self  no   further.    As  you  cannot,     witho«i 


must  needs  interf^  with  the  power  or  the  civd  j  ofiering  violence  to  both  your  reason  ai&dyoa» 
magiattate ;  a^d  to  keep  up  the  authority  of '  senses,  believe  the  dements  upoa  the  words  of 
tbeir  diurcb,  they  will  ever  be  lessening  the'  consecration,  to  be  turned  into  the  natural  bod^ 


power  of  princes,  but  while  they  so  contend  for 
kmitKfiMt^ofe^Viup,  they  bring  a  disparage. 
upon  their  refigion ;;  for  any  opinion  in 
XQU  Vt«* 


and  blood  of  Christ    So  not  to  bdieve  Christ 
tube  present  in  that  Sacrament  in  a  monsaat^* 
pecsal  maniier  tli|iai  many  do,  that  talk  of  iyni« 
2I> 
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bols  and  figares,  naked  elements,  is  a  mean 
epinton,  and  unvrortliy  the  greatest  mvstery  in 
thtt  Cltristian  relicrion :  The  body  an4f  Mood  of 
Christ  in  vefily  and  hideed  taken  and  receired 
bv  ^>«  ftLithfiil.  You  and  I  will  not  dispttte 
tlie  nsatiner  of  it  at  t^^is  time.  I  enquire  no 
finthcr,  siiid  be,  I  will  receive  the  Sacrament 
of  you  before  I  die,  and  the  Lord  fit  me  ibr  it. 
Amen  (said  I  ;)  and  since  you  have  made  this 
resolution  of  your  own  acconl,  vou  must  mre 
me  leare  to  mind  you  of  it.  (le  said,  there 
was  nothinif  hindered  him  from  receiving,  bat 
the  disturbance  he  was  in,  for  the  absence  af 
his  wife  and  friends  ;  he  could  give  no  direc- 
tioDS  concerning  his  poor  ^^ife  and  chihlren, 
and  until  he  had  seen  his  wife,  and  disjiosed  the 
aflairs  of  his  family,  and  tliereby  settled  his  mind, 
he  durst  not  receive.  I  told  him,  he  must  not 
discompose  himself;  the  seeing  Bis  wife  was 
not  his  qfreat  ooneera,  h#  must  prepare  to  die, 
ffiid  if  he  y^ete  not  fit  to  receive  the  sacrament, 
he  was  not  tit  to  die  :  Wherefore,  said  I,  you 
must  needs  lay  aside  alt  thousflus  of  tikis  world, 
and  pr^Y^are  Cot  another ;  you  must  examine 
yoiirself,and  set  your  aiiis  in  order,  and  lament 
tlie  follies  of  your  past  life  ;  the  work  you 
have  to  do  is  grrat,  and  your  time  is  but  short, 
and  yon  stand  upon  the  v«ry  brink  of  eternity  ; 
and  if  j'od  neglect,  or  tie  not  sincere  and 
hearty  in  what  you  do  now,  }ou  are  lost  and 
undone  for  ever.* 

Here  Mr.  Pit)&harris  began  to  be  very  mm  h 
moved,  ami  fc^ii  a  weepings  and  said,  he  would 
deal  ingencmtsly  wi^i  mc ;  he  thanked  me  for 
my  ailmonitions,  and  fallin<;  upon  his  knees 
begged  of  me  to  hear  him  ;  fur  he  was  resolved, 
he  said,  to  give  the  world  satisfaction.  I  lifted 
him  u(>,  and' desired  him  to  keep  his  chair. 
Sir  ^saiil  he)  you  are  a  stranger  to  me,  and  to 
my  knowledge,  I  never  saw  you  before  in  all 
my  fife  ;  yFtthc'  good  opinion  I  havt*  of  you, 
that  you  deal  faithfully  by  me,  shall  oblii;^  me 
6>  say  that  to  you,  whicli  I  have  refused  to  say 
to  others;  1  will  declare  to  you  all  that  I 
know  of  public  matters.  Mr.  Fitzliarris,  said  I, 
I  have  no  orders  to  hear  you  in  those  matters  ; 
I  come  to  you  as  a  diviiK*.  as  a  guide  to  yotnr 
soul,  to  help  yoiu*  demotions,  and  to  complete 
ynur  repentance  ;  I  am  not  a  fit  person  to  wliom 
you  shoidd  declare  yourself  intmngs  of  state  ; 
you  have  bad  sour  of  the  greatest  ministers  of 
state  with  you,  %vbo  come  to  you  on  purpose  to 
have  yott  dechre  your  mind ;  they  wei*  the 
fittest  persons  to  wliom  you  should  have  done  it ; 
t)iey  could  have  served  you,  I  cannot ;  I  can 
give  you  no  hopes  of  life,  whatever  you  de- 
clare :  Let  me  desire  yon  to  send  fbr  them 
•gain,  J  will  go  to  them  from  yoo,  and  ac- 
l|uaint  them,  tnat  you  desire  they  would  come 
lo  you  once'  more,  and  you  will  speak  your 
mind.  No,'  said  he,  th^y  are  great  men,  and 
I  care  not  tospenk  before  them  i  beside,  what 
I  shaU  declltre,  is  for  the  discharging  of  my 
eonseieaoe,  and>  not  out  of  hopes  to  save  my 
lile  by  it  ^  1  do  not  believe  the  king  will  par- 
don me ;  and  those  assurances  that  have  bseu 
gireo  ae  fton  others  have  made  me  obstmate ; 
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Ifaave  been  made  bdiev^  all  fthmg  tfiall 
should  be  brought  off;  but  I  see,  now  it  is  toa 
late,  that  I  have  been  deluded  ;  snd  to  dedars 
to  the  king's  ministers  would  be  to  no  purpose, 
I  shall  not  save  my  life  by  it ;  yet,  if  you  will 
hear  me,  1  will  declare  the  trutii,  and  you  may 
acquaint  the  king  with  it ;  for  they  are  things 
of  consequence,  i^d  such  as  coocem  the  good 
of  the  king  and  kingdom.  Well,  said  I,  if  yo«r 
are  resolved  to  declare,  I  am  obliged  to  hear 
yoD,  and  if  they  be  tilings  of  moment,  I  can 
do  no  less  than  let  the  king,  or  some  lords  of 
the  privy  council  know,  what  yon  declare  ;  but 
as  fbr  any  hopes  to  save  your  life,  I  can  give 
you  none :  U  is  -towards  eveniiw;«  snd  I  nave 
neither  pen,  nor  in^,  nor  paper  ;  IwiU  take  my 
leave  of  you  for  to  night,  and  will  be  with  yoi» 
(God wilting)  again  ui  the  morning;  a  good 
nifflit  to  you,  and  I  pray  God  be  your  comfort. 
Satuniay  June  the  18th,  about  10  o'clock 
in  the  momine,  I  went  up  to  Mr.  Fit/.harri* 
again ;  and  alter  some  disoourae  concsnuag 
his  h'opes  of  af  better  Hfe  after  death,  be  be^:ma 
to  declare,  how  he  had  been  employed  to  tmd 
out  libclM  and  things  of  that  nature  against  the 
king ;  as  you  have  it  iu  his  confession  ;  and  he 
further  declared  how  Mr.  Everard  methodized 
and  put  the  libel  for  which  he  suffered,  into 
form,  and  writ  it  fair ;  and  when  he  came  i» 
Mr.  Everard  for  the  libel,  he  scrupled  deliver- 
ing it,  unless  he  could  be  securea,  Mr.  Fitz- 
barns  would  not  betray  him  t  8o  Mr.  Fitz- 
harris  left  part  of  the  libel  (mentioning  those 
eight  heads,  he  said,  he  had  of  ). 

with  Everard  as  a  pawn  fbr  Iiis  fidelity :  then 
Everard  gave  him  the  libel,  perfected,  and 
fair  written  with  his  own:  hand;  aud  Fitzharris 
liaid,  he  went  presently  to  court  with  the  libel,- 
but  couki  uot  deliver  ittliat  night :  In  the  mean 
time  sir  William  Waller,  wTiom  Everanl  had 
made  pri%  y  to  the  secret  of  the  libel,  %nth  aiv 
intent  to  discover  Fitzliarris,  goes  to  a  secre- 
tary of  state,  and  informs  against  him,  as  the 
author  of  the  hbel,  who  is  Uiereupon  ordered 
to  be  taken  into  custody,  and  being  brought 
before  a  secretary  of  state,  and  examined;- 
after  some  interrogatories,  he  took  sir  WiUiam 
Waller  aside,  in  the  secretaries  chamber  and 
told  him,  that  if  he  designed  he  should  accuse 

the he  was  mistaken,  he  would  run  any 

hazard  before  he  would  betray  friendship.  Tbis- 
I  took  in  short  notes,  as  he  spoke  it,  and  then 
repeated  it  to  him,. and  asked  him,  ulietlier  I 
understood  him  rigbt,  *and  charged  him  to  say 
the  truth,  as  he  would  answer  it  to  God,  and. 
he  protested  it  was  true,  and  I  have  it  under 
his  hand.    What  be  declarefl  next,  was  the- 
design  to  seize  the  king ;  of  this  he  spoke  of^, 
and  said,  when  they  fthe  party  he  always  odl* 
ed  thcmi  bad  seized  tiie  king,  they  would  have* 
obliged  nim  to  call  a  parliament,  which  should* 
sit  until  the  bill  of  exclusion  against  the  duke 
was  passed ;  all  evil  counsellors  removed ;  and 
men  of  their  chusing  put  into  places  of  trust ;. 
the  militia  settled,  and  the  navy  put  into  good 
hands ;  all  griei-ances  redressed,  and  all  thuiga 
ordered  to  tbetr  own  liking :  And  had  this  £• 
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i^tacoeededy  beuid,  thefauhoptandodMra 
ot  the  cleivy  would  have  suffered  seTerdv. 
The  party  tw  were  engaged  in  this  design,  ne 
said,  were  men  of  interoit,  and  had  60,000 
inen  at  pommand,  at  rety  short  wailiin^ :  Be- 
sid^  the  encouragement  mentioned  in  h»  con- 
fession, he  told  me,  that  himself  was  to  hare 
bad  a  company  of  foot,  Heyns  a  company, 
and  one  John  D'Nail  a  company ;  and  a  person 
whose  name  he  purposely  concealed,  was  to 
have  had  the  command  of  a  man  of  war.  This 
1  likewise  writ  down,  and  repeated,  as  before ; 
and  this  way  I  took  in  all  that  he  declared  unto 
me ;  .and  then  1  demanded  of  him  to  sp«ak  as  a 
dying  man  whether  this  that  he  had  deqiared, 
concerning  the  design  to  seize  the  king,  were 
true,  and  ne  called  Uod  to  witness^  that  it  was 
crery  word  true. 

Tnenhe  went  on,  and  declared  wlv^  bappeor  , 
cd  to  him  while  he  was  in  Newgate,  how  the 
secretaries  of  state  came  to  him  to  eA'amine 
him  i  and  how  he  was  cairicd  to  Whitehall  to 
Ve  examined  before  the  king  about  the  hbel : 
He  told  me  likewise  all  that  passed  between 

3Ir.  yr —  and  himself;  thM  Mr. brought 

him  instructions,  first,  by  word  of  mouth,  and 
alVerwards  in  writing,  from  uersons  m  bom  he 
named ;  and  that  he  pressed  nim  hard  to  con- 
firm the  instructions :  fie  said  moreover,  what 
encouragement  he  gave  him,  if  he  would  con- 
firm them  ;  that  certain  lords  and  commoners, 
about  40  in  number,  met  that  day  at  a  club  in 
thedty,  in  order  to  the  drawing  up  an  addi*e«$ 
unto  tne  kin^  on  bis  behalf;  aodtba^  they 
would  use  theur  ixiterest  when  the  parliament 
sat,  to  get  him  restored  to  all  his  father's  es- 
tate in  Ireland,  with  the  profits  thereof  since 
his  mi^^y's  restoration;  1^  said  he,  consider- 
ing the  condition  I  was  in,  m  Newgale,  fetter- 
ed, moneyless  and  frieqdless^  apd  could  see  no 
refuge  for  life,  but  by  complying  with  them, 
desin^  to  be  jex^ipined  again  by  the  secretaries 
of  stat^  but  1  -was  still  toath  to  say  any  thing 
that  might  be  prgudicial  to  any  man :  Af\er 
this,  he  was  examined  a  third  time  by  the  se- 
cretaries of  state,  at  which  third  examination, 
be  said,  be  sp<^e  seven4  things  which  he  bad 
from  others;  as  what  father  Gougb,  father 
Parrey, '  and  the  marouis  Honticyculi  said, 
oonoemioff  the  king's  oeing  t^  be  destroyed, 
and  thelioman  Catholic  religion  to  be  esta- 
blished in  England;  Pt^  the  marquis^  he  suid, 
did  not  impose  any  oath  of  secrecy  upon  him, 
nor  did  he  engage  to  kill  the  king ;  but  he 
spoke  very  unworthily  of  the  king,  and  said, 
it  were  no  matter  if  the  king  were  made  off. 

Then  he  told  me,  hoM'  Mr. came  to  him, 

with  a  token  from  »  and  the  token  was 

this,  Tdl  Fitzharris,  that  I, to  Mr. 

8po3ed  a  certain  lord's  ffoiog  into  the  withdraw- 
ing^ room  at  Whitehall,  by  saying,  he  spoke 
against  the  queen ;  1  forbear  to  mention  the 
lord's  name,  out  of  respect  to  his  lordship. 
Xbe  use  of  this  tokien  was  to  assure  Fitzhams, 

that and  Mr. were  acquainted,  and 

fhat  the  instructioDs  be  brought  him  came 
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After  this,  he  declared,  how  sur  • 
came  to  him  to  examine  him 


sur 
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and  sir 
-,  he 


said,  did  not  stay  long;  he  only  asked  him  a 
few^(}uestions,  and  bid  him  recollect  himself; 

but  sir was  with  bim  about  three  hours, 

and  was  earnest  with'  him  to  speak  to  several 
heads,  chiefly  to  the  murder  of  sir  Edmund - 
bury  Godfrey  ;  and  when  he  came  to  that  of 
sir swearing  at  him,  I  said,  surely  the 


would  not  swear :  But  he  answered,  that 

he  did  swear  those  rery  vropls  mentioned  in  his 
confession  ;  and  he  vowed  it  so  amazed  bim,  to 
b^  hectored  to  speak  against  his  conscience, 
that  be  wished  himself  dead  ratlier  than  live  to 
be  so  used.  When  I  had  taken  this  in  writing, 
I  read  it  to  him,  and  he  affirmed  it  to  be  true, 
falling  down  upon  bis  knees,  and  wishing 
he  might  never  see  the  face  of  God,  if  an 
jthis  that  he  had  declared  to  me  were  n^t 
true. 

He  declared  several  times,  that  he  wasscnj 
with  all  his  heart  for  what  he  bad  said  against 
the  queen  and  tlie  duke,  and  sworn  iSgaiust  tlie 
earl  of  Danby  ;  what  be  deposed  against  tlw 
earl  of  Danby,  he  said,  he  was  put  upon  it,  and 
it  was  purposely  designed  to  stave  off  his  trial 
until  a  parliament ;  and  he  desired  me  when  ( 
saw  the  earl  of  Danby  next,  to  tell  his  lordship, 
he  humbly  bec^d  his  lordship's  pardon  fi>r  the 
wrong  he  had  done  him.  I  complied  at  the 
first,  said  he,  with  them  merely  to  save  my 
life,  and  not  being  then  upon  my  oath,  I  did 
comply;  but  withal  considered,  that  before 
they  could  make  use  of  me  as  a,wi^ess,  |bey 
must  procuse  my  liberty,  which  so  soon  as  tbey 
had  oone,  I  was  resolved  to  have  made  my 
escape  beyond  sea,  and  to  have  sent  over  ft 
niU>Uc  deciaratirn,  that  all  that  I  had  declared 
in  that  examination  (which  was  published  as 
my  act,  when  nothing  was  more  against  my 
conscience)  was  purposely  to  save  my  life: 
And  he  said,  he  would  have  retracted  publicly 
what  he  had  Kiid  a^nst  the  queen,  ^d  tli^ 
duke,  and  sworn  against  the  oarl  of  Danb^. 

Then  I  toojc  my  leave  of  him  for  that  time-; 
and  tbe  same  day  June  the  18th,  I  went  to 
Windsor  to  actiuaint  the  kuiK  or  some  of  the 
lords  of  the  privy  council  with  what  Fitzharris 
had  deelarea  to  me ;  and  at  my  lord  Conway's 
lodcrings,  I  relateil  to  his  brdship,  to  my 
lord  Hyde,  to  Mr.  Seymour,  a^d  Mr.  Secretary 
Jeuldns,  all  that  be  bad  declared  ;  and  the  next 
day  June  the  19th,  I  related  the  same  again, 
to  the  king :  Before  1  was  dismissetl,  I  hum- 
bly dcsir^  directions  what  1  should  do ;  The 
king  was  pleased  to  say,  he  would  give  no  di- 
rections in  s^ch  a  ca.se  ;  but  Mr.  Secretaries, 
advised  me  to  assist  Mr.  Fitzharris,  asadivinCj 
and  if  be  said  any  thing  more,  to  take  notioe 
of  it,  and  acquaint  them  with  ft.  So  on  Mon- 
day June  the  ^Oth  I  returned  to  the  TowoTj 
and  as  soon  as  conveniently  I  could,  I  went  up 
to  Mr.  Fitzharris,  who  had  sent  for  ipe  ofteii 
in  my  absence.  I  asked  bim  how  he  did,  and 
prayed  God  be  his  comfort ;  and  gave  him  am 
account  of  my  journey  to  Windsor. 

Upon  Tuesday  the  31st  of  June,  in  ^e  a^ 
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-temomi,  Fitzfaams  writ  the  substance  of  what 
lie  had  declared  under  bis  own  hand,  which 
iMScasiooed  my  going  to  Windsor  a  second  time, 
to  deliver  that  paper  to  tlie  king ;  in  the  close 
of  that  writing,  Fitzbarris  be^ed  mercy  of 
the  icing,  but  with&l  said,  while  m  was  writing, 
that  he  did  not  do  it  widi  hopes  of  having  his 

i Petition  granted,  for  he  it  a^  sure,  be  said,  the 
cin^  would  not  forgive  him,  yet  be  would  not 
omit  to  ask  pardon.  His  majesty  rejected  the 
fietition ;  and  so  I  returned  June  the  23d,  and 
let  Fitzhairis  know  what  I  had  dene  in  this 
matter.  When  he  undei^tood  the  king's  an- 
swer to  bis  petition,  he  said,  he  hoped  God 
would  fomve  mm  ;  God's  will  be  done,  he  was 
not  afraid  to  die. 

Then  we  discoursed  of  things  of  another  na- 
ture, and  such  as  concerned  his  soul,  and  we 
went  to  pray^ers ;  and  from  day  to  day,  I  was 
with  him  twice  or  thrice  in  a  day,  sometimes 
an  hour  and  sometimes  two  at  a  tmie,  and  some 
days,  I  scarce  went  from  liiui,  from  morning 
until  night.  In  bis  repentance  he  was  free  and 
open  hearted  to  tell  roe  the  sins  of  his  consti- 
•  totion,  and  such  as  by  bis  nature  be  was  most 
prone  to  ;  he  shed  an  abundance  of  tears  daily ; 
and  in  his  devotions  he  was  very  earnest ;  he 
made  oflen  confessions  of  bis  sins  to  Ciod,  and 
was  conttmially  turning  the  penitential  Psabns 
into  confessions.  There  was  one  thing  undone, 
and  which,  I  desired  by  all  means,  he  would 
do,  and  that  was  to  receive  the  sacrament ;  I 
frequently  minded  him  of  it,  and  he  would  say, 
there  was  nothing  he  desired  more,  but  he  must 
dispose  of  the  business  of  his  family  first  i  and 
ever  when  I  put  him  in  mind  of  receiving,  he 
made  me  this  answer ;  and  his  vri^  not  coming 
to  him,  but  once  ^and  then  she  staid  not  long, 
and  in  company  of  the  warders)  until  the  night 
before  be  was  executed,  he  did  not  receive  af 
^all ;  on  the  morning  of  his  t^xecntion,  he  said, 
he  hoped  God  woiud  accept  the  will  for  the 
deed,  for  his  desire  all  alon^  was  '•?  receive. 

One  day  as  we  were  sitting  and  talking  to- 
gether of  the  matters  contained  in  bis  con- 
fesmon  (for  be  talked  daily  of  them)  he  desired 
me  to  give  him  a  piece  of  paper,  on  which  he 
wriftlns  passage.  'Hiat  capta'm  Cheek  told 
him  before  Dr.  Burnet,  that  he  would  appear 

a  witness  agninst  him,  on  the  behalf  of ; 

that  be  told  him  in  the  boat,  that  he  could  say 

nothing  against as  to  the  :ibel,  butcoukl 

«ufficietttly  in  other  matters ;  I  cannot,  says 
he,  charge  my  memory,  that  I  said  such  a 
thing ;  but  suppose  1  did,  I  did  not  design  >t9 
impart  my  nund  to  him,  neither  did  f  under- 
stand the  libel  and  tlie  heads  —  gave  me,  to 
be  the  same  thing. 

Upon  Friday,  June  24,  he  was  saymg,  how 
tiie  queen,  K.  H.  and  the  earl  of  Danby  were 
•the  persons  chiefly  aimetl  at ;  and,  said  he^ 

"Mr. told  me,  that  prince  Don  Mario  Pluti, 

a  prisoner  in  the  Fleet,  would  appear  a  witness 
ajfainst  the  doke.  And  Fitzharns  said,  that  to 
(|lts  knowled^  Heyns  Was  tampered  with  to 
^me  in  against  the  queen,  the  nuke,  and  the 
igUrl  of  Danby.    And  be  told  me,  bow  a  .con- 


mderabl6  person  of  his  acijaaiiitanee,  wliofte 
name  he  mentioned,  said  to  him,  1  priAee  Fitz*' 
harris  -find  me  out  men  that  win  swear  the 
murder  of  Godfrey  agcunst  thedtdce;  and,  8aid 
he,  to  comply  with  hts  humour,  I  answered, 
there  are  men  if  there  wem  money ;  the  per- 
son replied,  find  mc  the  men,  and  the  money 
shall  not  be  wanting. 

And  at  another  time,  the  same  person  de- 
chured  to  Fitzharris,  in  the  presence  of  two 
other  persons,  that  he  would  not  stay  a  day 
longer  in  England,  than  he  could  fire  a  pistm 
at  toe  duke,  if  be  were  sure  the  duke  were  to 
come  to  the  crown.  This  Fitzharris  told  me 
the  same  day  June  24. 

He  told  uie  mrfteover,  tltat  a  Paper  of  in- 
structions was  put  into  his  pocket  in  West- 
minster-hall, wherein  he  vras  bid  to  speak 
boldly  and  not  to  s^iare  the  greatest  (meaning 
the  king)  if  be  were  present ;  and  if  be  did  not 
speak  against  the  queen,  R.  H.  the  lord  Powis 
and  his  lady,  lord  Arundel,  lord  BeBasis,  lord 
Peters,  lord  Danby  and  tbe  lord  Peterborouglii 
all  his  friends  would  forsake  him  :  This  paper, 
he  said,  wad^  under- writ  by  his  ^ife,  with  these 
words :  My  dear,  these  instructions  come  from 
your  solicitor :  and,  he  said,  he  belieVed,  they 
^re  written  with  his  .hand.  Upon  Sunday, 
June  S6,  in  tbe  evening,  Mrs.  Fitzharris  and 
her  maid  came  to  see  him,  and  I  was  with  him 
at  tbe  same'  time ;  when  I  asked  Mrs.  Fitz- 
harris where  that  paper  of  hmtruetions  was  ? 
And  she  toM  me,  she  knew  where  the  paper 
was,  and  could  produce  it ;  I  desired  bar  to 
take  care  the  paper  were  not  k>ct,  but  might 
be  forthcoming  when  there  might  be  occasion 
for  it. 

Upon  Monday,  June  27th,  he  told  me,  that 
while  his  We  was  with  him  overnight,  she  had 
whispered*  hfaa,  how  a  certam  person  ^whose 
name  he  gave  me)  had  been 'with  her,  from  a 
great  lord  (whose  name,  also  he  mentioned)  to 
desire  her,  to  persuade  him,  to  say  nothing 
when  he  came  to  die,  and  they  did  tiot  value 
what  he  had  said  to  me  elsewhere ;  and  if  she 
could  persuade  him  not  to  declare  any  thing 
against  them  when  be  came  16  be  execute^ 
they  (the  party)  bad  promised  to  eontSnue  their 
allowance  to  her  of  three  guineas  a  week,  and 
to  make  her  the  same  present  of  three  hun- 
dred guineas  (thst  was  tbe  sum  he  tnention^d 
to  me)  on  the  day  of  his  execution,  -which 
should  have  been  made  him  on  the  day  of  fa^ 
trial,  had  he  been  aoqiiitted.  Mr.  I'itzharris 
desired  me  to  acquaint  Mr.  HecretaiV  Jenldna 
with  this,  which  |  did,  and  to  move  Mr.  Secre* 
tary,  tliat  tbe  place  of  execution  tnight  tfe  ap- 
pumted  somewiiere  near  the  Tower,  for  he  it'as 
loth  to  be  put  into  the  bands  of  the  sherifb,  and 
^d,  he  fi^ued,  they  would  endeavour  to  make 
him  unsay  all  Ihat  he  had  said  to  tne  ;  hot  he 
would  never  do  it,  yet  he  did  not  care,  Ub  said, 
to  be  tempted  ta  it  oy  them. 

Upon  Wednesday,  June  29,  he  desired  me 
to  let  him  write  a  letter  to  his  wife,  which  ha 
would  leave  with  me,  seaing  he  ifid  ooC  expect 
to  see  her  any^nyrc  i  fo  I  ramiahadli&a  vtdl 
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A  riieet  off  paoer,  and  he  writ  a  Uma  letter  of 
directioas  to  his  wife;  how  be  woald  bsT^  her 
dispose  of  herself  and  faet*  chiMrpn  *,  the  letter 
begins  thns :  My  dear,  having  no  hopes  to  see 
you,  which  you  may  be  sare  makes  my  con- 
dition distracted  enough,  I  sttbmtt  ib  God  8 
Will,  be  knoTi's  wliat  is  best,  and  so  forth. 
About  the  niiddie  of  the  letter^  be  writes ;  I 
thought  you  might  hare  obtasned  that  my 
body  might  not  hare  been  broken,  but  now  I 
have  no  hopes  thereof.  Aq^  in  a  Postscript, 
"he  te\bi  her,  diat  the  doctor^  meaning  myself, 
and  Walmesley,  one  of  his  warders,  were  to 
go  with  him  to  execution ;  and  he  desires  her, 
not  to  fet  his  poor  dear  mother  know  that  he 
earae  to  such  an  inihmous  end  ;  and  he  begs 
his  father's  and  his  mother's  blesshig.  This 
letter,  I  desired  Mrs.  fltzharris,  that  I  might 
keep  it  to  compare  hands  with  his  confession, 
if  there  sbouM  be  occasion. 

Upon  the  Same  day,  J  one  29,  and  not  before, 
he  writ  his  last  confession,  in  the  form  and 
words  in  which  it  is  published;  an<t  that  is  the 
true,  whole,  and  only  confession,  written  wi<h 
his  own  hand,  that  he  left  with  me  at  his 
death.  When  he  had  writ  it,  1  fmmd  he  had 
omitted  several  things  which  he  had  before  de- 
clared tmto  me ;  I  woukl  not  prompt  him,  nor 
urould  I  ask  him  to  aher,  or  pot  in  a  word  into 
the  whole  confession ;  he  would  of^  say  to 
me,  his  confession  would  injure  his  poor  wife 
and  chiMren ;  her  allowanfre,  he  said,  would 
be  withdrawn,  and  she  would  losfe  those  who 
Were  now  her  best  friends. 

The  same  day,  in  the  evening,  he  sent  fof 
me,  almost  as  soon  as  I  was  ffone  from  him, 
and  when  I  came  to  him,  bis  business  was  to 
tcH  me,  he  heard  there  was  a  new  prisoner 
oome  into  the  Tower,  whose  aampbwas  Rouse ; 
he  said,  he  did  not  know  the  miHi.  tot  his  wife 
had  sometimes  spoke  of  him,  that  she  had  re- 
ceived money  of^him,  both  finr  her  own,  and 
for  Ulna's  use. 

Upon  Thursday,  June  SO,  I  was  with  him 
most  part  of  the  Jay,  which  we  spent  in  pray- 
ers, and  discourse  concerning  another  and  an 
ctettml  state  ;  in  the  evening  his  wife  and  his 
moid  caaie  to  him  from  Hampton  Ck>nr^  and 
toU  him  how  unsuccessful  they  had  been  in  all 
then*  endea^-ours  to  save  bis  life ;  the  111  news 
nade  him  weep  at  the  first  hearing,  bnV  he 
soon  cleared  up  again,  and  said,  God's  wUl  he 
done. 

Jal}r.  1.  The  day  of  his  execution,  I  was 
vs'uh  mm  early,  ana  we  went  to  prayers,  and 
he  prayed  earnestly,  and  wept  extremely,  and 
earnestly  desbed  me  to  giv^  nim  the  absolution 
of  the  Church  of  Eng.and,  which  I  did ;  and 
afterwards  we  talked  together,  of  the  manner 
of  his  death ;  I  enconragedhiin  to  go  to  his 
exccntioki,  both  like  a  man,  and  a  good  Chris- 
tian. 

'  Between  the  hours  of  seven  and  eight  in  the 
morning  I  proposed  to  him  the  sigUmg  his 
ConfesBAn,  and  said,  Mr:  Fitasharris,  we  are 
about  t6  caO  In  witnefises  to yotirboiifession ; 
'Bdwewa  do  it,  I  do-charge  ^itt  yobfluist 


snddenfy  answer  It  to  God,  that  yon  tell  me 
ivhether  the  matters  in  your  cdfffeSskm  bcf  true, 
or  whether  you  have  invented  them  with  a  de^ 
sign  to '  save  your  life ;  if  ihty  be  things 
which  you  have  thought  of  merely  to  .save 
your  ule ;  instead  of  calling  in  witnesses 
to  the  truth  of*  your  confession,  I  desire  they 
may  be  called  in  to  bear  yon  retract  h, 
and  do  you  declare  before  them,  that  what 
you  have  said  to  me,  and  ^ith  whidi  I  have 
acquainted  the  king,  were  things  inveiited  to 
save  your  life ;  but  if  they  be  true,  then  let 
the  witnesses  bear  yon  own  the  truth  of  them. 
He  was  a  little  concerned  that  I  should  ijnestioa 
the  truth  of  what  he  had  declared,  and  said,  Sure 
yon  do  not  take  me  for  so  great  a  villain,  that 
1  would  tell  lies  just  as  I  am  going  out  of  the 
worid.  I  must  confess,  nature  doth  inchne  me 
to  wish  I  might  have  tived,  yet  whether  I  were 
to  live  or  die  it  h  all  one  ;  my  confession  is 
true  in  the  words  of  a  dying  mau  }  and  this  I 
protest  in  the  presence  of  Alnvighty  God,  fkO-» 
m^  upon  his  knees.  Then  I  calledin  the  three 
witnesses,  which  attest  his  confession  ;  and  he 
protested  and  declared  before  them,  That  he 
nadmade  his  confession  freely,  without  any 
promise  made,  or  hopes  given  him  to  save  hut 
life ;  he  also  signed  his  confession  and  delivered 
it  to  me  as  his  act,  in  the  presence  of  the  said 
witnesses,  as  appears  by  their  oath  since  mad^ 
before  the  lieutenant  of  the  Tower. 

*■  Memorandum,  that  the  1  ith  day  of  July, 
in  the.  three  and  thirtieth  year  of  the  reign  of 
our  sovereign  lord  king  Charles  the  9iid,  &c. 
1681.  James  Walinestey,  and  £dward  Pattle 
two  of  the -yeoman  warders  of  his  miyesty'a 
Tower  of  London,  and  Maiy  the  wife  of  the 
said  James  Wahnesley,  came  before  me  Tho^ 
mas  Cheek,  esq.  Lieutenant  of  the  said 
Tower  of  London,  and  one  of  his  majesty'ai 
justices  of  the  peace  of  the  county  of  Middle- 
sex, and  made  voluntary  oath,  as.  followeth, 
viz.  That  Edward  Fitzharris,  esq.  late  pri- 
soner in  the  said  Tower,  on  Friday  the  fh^t  of 
July  instant,  between  the  hours  of  seven  and 
eignt  in  the  morning,  did  in  the  presence  of 
these  deponents  make  this  protestation'foHow- 
iog.  I  £dward  Fjtzhams  do  de^lare^and 
protest  unto  James  Wahnesley,  Edward  Pattle^ 
and  Mrs.  Mary,  that  I  have  made  this  my 
confession  folding  it  in  his  hand)  unto  Dr. 
Hawkins  freely  and  of  my  own  voluntary 
accord,  without  any  promise  made  or  hopes 

S' vea  me  by  him  ih>m  the  long,  of  saving  my 
e  by  this  confession.  And  then  he  stgned 
^8  confession,  and  delivered  itio  die  said  Dr. 
Hawkins,aa  his  own  act.    Ana  mere  say  not, 

•  Tho.  Cheek.^ 
*  Memorandum,  Tltat  the  day  and  year 
*  flrM  above  ii^ittenj  the  said  James 
'  Walmesley,  Edward  Pattle,  and 
S  Mary  Wahnesley  took  the  albre- 
« said  oath,  in  the  presence  of  us, 

«  T.  HaWlet,  O.  RiTW>ii)s.» 
When  he  had  made  this  Dedaration  and 
signed  his  Confession  before  these  witae^KS^  h% 
calledforaglasBof  whie;  am  drottk-oae  gkafc 
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to  me  and  to  the  wttaetset,  and  laid,  I  tbaak 
you  for  all  your  kiiidoen  ;  I  liavo  nothing 
more  to  do,  but  to  die. 

About  half  an  hour  after  came  his  wife  and  his 
maid,  and  he  told  thera  he  had  signed  his  con- 
fession, and  that  I  would  give  them  a  copy  of 
it,  if  they  desired  it.  His  wife  answered,  <  My 
dear,  what  shouldest  thou  trouble  thyself  about 
confesaionB,  thou  art  basely  betrayea  ;  thy  life 
is  taken  away  ;  I  have  done  all  that  I  could  to 
•ave  thy  life,  but  to  no  purpose.* 

Something  ailer  nine  o'clock,  he  was  guarded 
out  of  the'n»wer,  and  delivered  to  the  sheriA 
of  London  and  IVIiddlesex  at  the  bars  on  Tower- 
hill.  I  accompanied  him  thither,  and  offered 
to  go  with  him  on  the  sledge ;  he  said,  it  was 
enough  that  I  would  meet  nim  at  the  plaee  of 
execution,  which  I  did  ;  and  when  he  called  for 
me,  I  stepped  on  the  dedge  to  him,  and  said 
a  prayer  for  him  ;  then  we  vent  up  into  the 
cart  together,  where  he  kneeled  down,  and  de- 
sired me  to  giTje  him  the  absolution  of  the 
chureh  of  England. 

Then  the  sheriffs  spoke  to  him  to  declare  bis 
mind  before  he  died  ;  He  answered,  that  what 
he  had  to  say,  he  had  left  with  me  :  They  pres- 
sed him  again  to  speak  there  at  his  death,  for 
they  knew  not,  they  said,  what  he  had  XetX  with 
me.  Then  he  began  to  say  how  he  had  been 
employed  to  find  out  libels  aninst  the  king, 
and  was  at  a  stand,  and  referred  the  sherifis  for 
the  rest,  to  what  he  had  lef^  with  me.  Tliis 
moved  the  sherifEi  a  third  time  to  desire  him  to 
speak  ;  Mr.  Fitzharris  asked  me  whether  I 
had  his  short  speech  about  me  ?  I  produced  the 
meech  and  he  read  it,  and  gave  jtco  me  again  ; 
The  sheritTs  said  the  speech  was  Aeirs,  it  be- 
lonffed  to  them  ;  I  answered,  Mr.  Fitzharrris 
hi.  of  given  it  tome;  and  he  seconded  me,  and 
^d,  he  had  given  his  speech  to  me,  and  they 
nk^ht  have  a  copy  of  it ;  which  they  had  be- 
fore I  came  away.    And  because  Fitzharris 


had  IB  the  dose  of  hissp^h,  refinrsd  the  p6o> 
pie  to  something  more  which  be  had  lefi  with 
me  ;  the  sheriffs  were  earnest  to  know  what  it 
was  and  where  ?  I  told  them,  they  were  papers 
which  probably  wertt,not  in  my  power  to  nro- 
duce.  I  had  them  not  about  me,  but  tney 
should  be  delivered  to  whom  thcv  did  pio|>eriy 
belong ;  and  for  that  Fitzharris  had  mentioned 
hiti  Confession  lef\  with  me  ;  and  I  having  no- 
tice More  of  the  design  to  stifle  his  confession 
by  his  not  owning  it  at  his  death,  desired  him 
to  declare  wbKher  all  that  he  had  left  with  me 
were  true  ?  The  sheriffs  seemed  to  be  much 
concerned,  that  I  should  put  this  question  to 
Fitzliarris,  and  said,  I  hacl  nothing  to  do  to  [»ut 

auestions  there,  nor  should  I.  I  uiged  again, 
tiall  I  not  bid  the  dying  speak  Uie  tmth  ? 
Mr.  Fitzharris  turned  to  me  and  said,  Yes,  it  is 
true.  Then  I  took  him  by  the  hand  and  recom- 
mended his  soul  to  God,  and  so  took  my  leave 
of  him  ;  I  went  down  from  the  cart  and  stooJ 
close  by  it :  When  Mr.  Bethel  said,  Mr.  Fitz- 
haris  you  dedaied  when  you  were  in  Newgate, 
that  you  knew  more  of  the  Popish-Plot  than 
any  man,  you  ought  to  say  what  you  know  be- 
fore yr>u  die.  He  refcri'e!!  the  sheriff  to  what 
he  had  lelt  with  me.  Then  Mr.  Cornish  spoke 
to  him  and  said,  Mr.  Fitzharris,  if  you  know 
any  thing  that  may  save  innocent  blood,  you 
ought  to  declare  it  He  referred  Mr.  Cornish 
likewise  to  what  he  hail  left  with  me.  Then 
Dr.  Martin  asked  him  if  be  died  a  Protestant, 
and  bid  him  declare  his  n  Ugion.  He  referred 
the  doctor  also  to  what  In  had  lefl  with  me.  He 
asked  whether  his  bod>  were  to  be  broken. 
Mr.  Cornish  read  the'^^arraut.  Mr.  Fltz* 
haiTis  desired  me  to  take  care  of  his  body ; 
1  answered  the  employment  was  very  unbecom- 
ing me,  th^re  were  others  appoint^  to  do  it 
He  prayed  -*^—  to  continue  their  kindness  to 
his  poor  wife  and  chiklren  i  his  last  words  were, 
I  desire  your  prayers  fin*  fn  happy  passage. 


TftDTH  Vindicated  :  or  a  Detection  of  the  Aspersions  and  Scandals 
cast  upon  Sir  Robert  Clayton  and  Sir  George  Treby,  Justices: 


^  fession  of  Edward  Fitzharris,  esq.*  &c.  The  Copy  of  which 
JPaper  is  herewith  printed  for  the  Reader's  clearer  Judgment  in 
the  Case.    London :  Printed  for  Rich.  Baldwin,  1681. 


OUT  of  a  just  care  that  the  Protestant  ReU- 
|rion  and  interest  may  not  suffer,  nor  our  own 
reputations  be  blasted  by  the  most  odious  scan- 
dfus  cau^eleKly  cast  upon  us  in  the  execution  of 
our  sereral  offices,  we  are  constrained  to  make 
known  nnto  the  world  the  abominable  false- 
hoods and  fictions  of  that  pretended  Confeswm 
of  Fitzharris,  published  by  Dr.  Frands  Haw- 
Jdns,  minister  of  the  Tower. 


We  could  not  indeed  suddenly  resolre  whe- 
ther it  were  needful  to  open  the  villany  of  tha^t 
paper,  in  regard  it  carries  in  its  own  forehead  so 
mlmy  evident  marks  of  malice  and  fidsehood  to 
every  observing  man  that  knows  what  hap- 
pened about  Fitzharris. 

But  having  heard  that  some  have  been  de- 
ceived by  that  paper,  and  induced  to  believe 
that  it  waa  written  by  Fitzhanris,  6on«  Jidej 
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from  some  oompanction  of  conscience  or  sense 
oifoUkfationtoreTeai  the  truth  at  bis  death, 
we  hold  it  our  duty  to  discover  the  Popish 
practice  aind'  eontrivance  in  the  forimng*  and 
publisbtog  thai  pretended  Confession. 

The  pooi^  ddfuded,  timorous  wretch  con- 
senting perhaos  to  the  wickedness,  whilst  he 
was  persuaded  it  should  save  him  from  the 
pfallows,  though  he  was  conscious  to  himself, 
that  the  matters  pretended  to  be  confessed  were 
a  parcel  offtdsmoods  invented  to  serve  base 
designs ;  the  whole  paper  having  no  face  or 
appearance  of  a  dying  criminaL's  open-hearted 
coniesaion  of  his  sins,  nor  any  expressions  of 
remorse  of  conscience  for  them.  No  more 
notice  is  taken  of  any  of  those  (too  welt  known) 
debaucheries  and  wickedness  of  his  life,  than  if 
he  had  lived  like  a  saint  or  angel,  no  acknow- 
ledgment or  mention  is  made  of  those  odious 
repeated  penuries  to  the  secretaries  of  state,  to 
air  Robert  Cflayton,  &c.  and  to  the  judges  of 
the  Kin^'s-Bench,  of  which  he  must  have 
known  himself  to  be  guilty,  if  he  had  thought 
this  |iretended  Coniession  to  he  true.  There  is 
adthiDg  in  it  that  looks  plain,  clear  and  natural, 
Is  seriously  intended  to  discharge  his  consci- 
ence, and  satisfy  the  world  about  the  matters 
formerly  sworn  oy  him,  and  pnbliahed  by  au- 
thority. If  any  such  purpose  had  been  really 
in  his  heart,  like  a  true  penitent  sinner,  he 
most  naturally  have  descended  to  the  particu- 
lars of  what  he  had  sworn,  and  have  declared  to 
the  world,  whether  his  ghostly  father^  Gou?h, 
did  r^edly  tell  him  in  the  year  1672  (as  he  had 
deposed)  "  of  the  Papists  designs  to  bring  ^e 
duke  of  York  to  be  king,  to  restore  popery, 
and  of  killing  the  king  to  make  way  for  it." 
He  could  not  but  have  confirmed  or  denied  the 
truth  of  bis  oath.  That  his  other  ghostly  father 
Parry,  (the  Portuguese  embassador's  confessor) 
told  biin  in  1678,  '*  That  a  council  of  Roman 
Catholics  had  resolved,  that  seeing  the  king 
&tled  in  the  expectations  they  had  from  him, 
he  should  be  desti*oyed,  and  that  the  business 
was  near,  and  he  slmuld  soon  see  it  done."  If 
!iisoon8cience,had  been  to  be  imburdened  in 
this  confession,  he  could  not  have  forbom  to 
lay  clearly,  that  he  deposed  truly  or  falsly, 
**  That  the  marquis  Montecuculi  in  1679,  sw -re 
him  first  to  secrecy,  and  then  offered  him 
13,000/.  to  kill  the  king  either  in  his  own 
person^  or  by  any  other.'* 

And  if  this  uretended  Confesskm  were  con- 
icientioudy  taken  by  Dr.  Hawkins,  as  fh>m  a 
penitent  smner  wliom  he  absolved  fitHn  bis 
aios  (as  be  says)  he  could  not  be  so  n^ligent 
<ir  ignorant  in  his  priestly  offioe,  or  so  ndse  to 
the  king  and  the  religion  he  professes,  as  not  to 
exhorttbe  sinner  when  he  seemed  to  retract 
what  he  had  sworn  before,  to  confess  the  truth 
in  mattefs  of  such  concern  lo  the  life  of  the 
long,  and  the  being  t£  the  Protestant  religion, 
aoiTthe  (public  justice  of  the  kincdom,  knowing 
that  hi».0«nfession  about  those  Uiings  had  been 
poblL^ed  to  the  whole  world. 

Hut  this  Paper  shews  itself,  when  duly  exa- 
mioed^to  be  a  studied  artifiaal  oontriraooa  to 


cover  the  Popish  treasons,  without  an  impudent 
du«ct  forswearing  the  particuhuv  that  havo 
been  evidently  proved,  and  a  design  by  eauivo- 
catiMis  and  sly  insinuations  mixed  with  down- 
right falshoods  and  fictions,  to  persuade  the 
world  that  there  are  amongst  the  Protestants 
abominable  practices  of  subornation  of  perjuries 
against  the  Papists,  wicked  conspiracies  against, 
the  king,  queen  and  duke  of  York,  and  vile 
designs  against  the  Lords  of  the  council.  W* 
dou&  not  but  time  will  discover  bow,  and  by 
whom  this  pretended  Confession  was  modelled 
and  put  together,  and  how  long  it  was  upon  the 
anvil  to  fashion  it,  and  how  tlie  miserable  man 
was  prevailed  upon  to  give  a  seeming  consent 
to  it,  against  the  dictates  of  his  conscience, 
with  hopes  to  save  his  life  by  serving  such  de» 
signsy  tliough  he  was  seemingly  to  renounce 
those  hopes,  to  make  (limself  the  better  to  be 
believed. 

For  the  present,  let  it  suffice  tliat  we  anato- 
mize this  Mock  Confession,  and  shew  its  shame- 
ful falshood  out  of  its  own  matter  and  form. 

It  is  to  be  observed,  how  he  begins  his  Con- 
fession ;  not  like  a  man  that  had  before  con- 
fessed upon  his  oath  many  Popish  treasons  and 
designs  against  the  Pi-o^estants,  then:  religion 
and  lives  ;  and  from  whom  (being  now  at- 
tainted of  treason)  was  to  be  expected  a  clear 
account  of  all  the  Popish  intrigaes  be  knew  ? 
but  without  apology  or  preambfe,  he  tells  the 
worid,  believe  it  who  can,  *'  That  the  treason 
of  the  libel  whereof  he  was  convicted,  came 
from  a  Protestant,  viz.  the  lord  Howard ;  and 
that  he  was  no  furtlier  concerned  in  it,  than  a# 
he  was  employed  to  give  the  king  notice  of 
such  libds,  which  he  was  wont  to  do  by  Mrs. 
WaH,  the  lady  Portsmouth's  woman." 

But  the  conscience  of  tliis  poor  wretch  oouM 
not  but  witness  within  bun,  that  he  had  oflen 
protested  before  God,  that  the  lord  Howard 
knew  nothing  of  the  hbel,  and  that  he  had  bit- 
terly complamed  sometime  to  sberiff  Cornish, 
att«J  sometime  to  sheriff  Bethel  in  Newgate, 
that  he  was  pressed  with  the  powerful  argu- 
ment of  ssvmg  his  life,  to  accuse  my  ford 
Howard  and  my  ford  of  ShaiVesbury  t>f  the 
libel ;  and  that  he  was  so  importuned  thereunto, 
that  he  was  forced  to  down  of  his  knees,  and. 
beg  that  he  might   not  be   further  pressed 
therein,  the  lord  Howard  being  iimooent  of  it, 
and  die  lord  Shaftesbury  being  such  a  stranger 
to  him,  as  he  had  scarce  ever  spoke  to  him  : 
adding  with  great  asseverations,  that  if  it  were 
to  save  hb  Iro,  he  ooold  not  be  guilty  of  so 
base  a  villany  ;  but  would  rather  die  than  ac- 
cuse the  innocent.      What  large  oflers  ware 
also  made  to  some  of  his  fiiends,  to  penniada 
him  to  accpse  the  lord  Howard,  may  hereafier 
be  proved.     He  also  knew  (as  maay  thoosmda . 
do)  that  the  evidence   given  at  me  Kiag's- 
bench,  noon  his  trial,  was  full  and  clear,  fhal 
he  provided  and  furnished  all  the  matter  oflhm. 
libel,  and  dictated  .other  parts  of  it,. and  that  Hi 
was  drawn  into  form  at  his  request,  and  Ibr 
him.    And  himself  confessed  he  ahefved  th% 
papiraofthtUbaltotbakirdArraa.    Butparw. 


I 


415]  STATE  TRIALS,  93  Cii  A b  lbs  II.  1 68 1  .--Procetimgs  Mg^inMi         [Alfi 

hapa  the  miserable  man  was  dekuM  to  think 
ki9  life  might  be  sareH,  by  accusinqr  the  Pro- 
tettants,  and  excuaing  himielf  an  a  spy  upoo 
tbem.  Therefore  he  next  proeteda  (in  his 
aham  Confe^ion)  to' a  IVotefllant  Plot,  m. 
*«  That  the  lord  Howard  told  him  of  a  desi^ 
to  seiae  upon  the  king^s  pensen,  to  canr  hm» 
into  the  uty,  atid  there  detain  hira  till  be  had 
oondeiicended  to  their  desires  ;  and  thai  him- 
self and  Ueyns  were  priTj  to  the  desis^n." 

Here  is  a  wonderful  tale  of  a  Pirotostsiit 
PUft  between  two  Irish  papists  and  a  Protestant 
ktfd ;  ooe  Englnh  sheep  in  coujnnctioB  with 
two  Irish  wolfes,  to  hunt  and  pursue  the  same 

C:ey,  and  this  is  toM,  to  be  believed  and  swal- 
wed  like  the  articles  of  the  l^tpisb  &ith,  with- 
out chewinff  or  asking  question  about  the  parti« 
cuburs,  or  the  probability  or  possibility  of  the 
thing. 

Doubtless,  if  those  words  hare  .?ny  nesnse  in 
them»  viz.  ^*  by  detaining  the  king  until  he 
hath  condescended  to  their  desires,"  it  must  be 
meant,  until  he  hath  passed  acts  of  parlia- 
ment, or  laic's  suitable  to  ths  Protestant  desires^ 

Surely  the  inventer  fA'  this,  never  considered 
that  mco  a  design  was  of  a  thing  impossible, 
unless  Ihe  parliament  did  concur  and  art  in 


auch  a  treason,  and  prc^pare  and  frame  thehr 
desires  into  bills  tor  that  purpose ;  and  unless 
the  iporernmetit,  and  aUo  tbe  force  of  the  city 
did  join  with  the  parliament  to  detain  the  king 
in  custody  for  the  same  ends ;  and  doobtless  If 
was  an  absolute  impossibility  to  know  the  mind 
and  sense  of  a  (;arlianient  beroreit  had  a  being ; 
and  another,  to  ua'terstand  the  resolutions  of 
the  .fast  body  of  the  city  in  a  matter  never  pro- 
poised  to  any  of  theu*assemUiM.  Yet  this 
sham  Confession  hath  the  confideace  to  say, 
lihat  Heyncs  and  Fitzbarris  were  privy  to  tliis 
design,  and  had  several  meetings  nidi  the  lord 
Howard,  and  particnlarizeth  tlu*  revocation  of 
tlieaot  for  tbe  settlement  of  Ireland,  as  one  of 
tjiie  acts  that  was  to  be  passed  in  the  execution 
of  thi9  design. 

Yet  there  is  nolhinff  of  circnmstanoe,  or 
particalar,  prelendedlv  fuscovei-ed  to. induce  the 
weakest  ot'  men  to  believe  it.  If  this  oounieiv 
ftfit  confessor  wero^pmy  toinseh  a  design,  and 
met  to  consult  it,  he  must  certainly  have  kQ<ywn 
what  forces  were  thought  of.  to  master  the 
I^n^^a  Guards,  and  wlio  was  to  conunaml 
thnm,  and  out  of  what  ground  thpy  were  to 
flpnng  up  in  a  night,  IDce  mushrooms,  and 
which  or  those  newborn  regiments  were  to 
carry  the  king  prisoner  to  l^mdoa ;  he  most 
hm»  also  faeani  who  were  Urpcepsse  and  pii»* 
vnl  with  the  members  of  parliamc»t  to  pursue 
tkftadeiign^  Fitzharri^  and  Hcytics,  twx»  Irish 
pa^isti^  and  neither  of  quality^,  parts,  estates^  or 
VHkBBKatMf  were  doubdess  weU  clio«ett  itismi-^ 
mc^.  Id  (Uiply  to  the  members  of  parhamenti 
tn^BM^Qka  the  settlement  of  IrelaBd,  and  were 
likdfio  he  admitted  into  secrecy  with  them 
•bont  this  design  and  treason. 
..  W«aBkj»ardon  that  we  cannot  speoh  more 
grtrdy  </ this  mailer,  this  fei0Md  discovery 
^m  Profe«taBt  J1oeMiigiBowtiiioal««f  1i^ 


tbe  birth  of  die  mountains ;  and  ifar  that 
reason,  we  think  it  needless  to  rattle  the  firew 
<|Qent  protestatiotts  made  by  Fitahaois,  that  hm 
knew  nothing  of  any  desigitof  the  Mrd  Howard 
Against  the  kinr  or  govennnent:  this  very 
(Smfession  ksetf,  when  ennnined,  bring  the 
clearest  evidence  of  its  own  wickedness  and 
folly. 

Now  this  Mock  ConftsMs  hmof  toM  dun 
vain  story  of  a  desi^^  a^ninstthe  king  by  the 
Protestants,  hr  applies  htinself  in  the  next  pafpn, 
by  ftke  inaiBnalMns,  to  |)ersttade  the  woiW. 
m eaecl>  that  there  wasna  Panish  Pbl,  aad 
that  the  Protestant  ettcera  ana  magiabateo 
havn  wickedly  endeavooradtaaubom  biro,  to 
make  a  Conlasion  that  might  confirm  a  Poptili 
Plot. 

He  decterps,  dmt  in  Ncwnie,  the  sberifh 
Dethell  and  Cnmisli,  came  to  him  with  a  tofceii 
Irom  the  lord  Howwd,  whkh  he  knew  to  bn 
true,  and  tfdd  him  notfaiag  would  save  his  Ulh> 
bat  discovering  the  PO)iish  Plot,  and  nnva  hini 
ffrcot  enooorasrcments  from  the  lord  Howanl, 
dutt  i£  he  wooid  declare  that  he  believed  89 
mach  of  the  Plot  as  amtmnted  lo  the  introduc- 
ing tbe  Roman  Catholics;  or  if  he  wonid  ftml 
I  out  any  that  wonId  criminate  liie  queen,  roval 
I  highum,  or   make  so   much   as  a  planailile 
I  story  to  confirm  the  Plot,  that  the  parliamont 
would  restore  biro  to  hb»  fatlibr^s  estMe,  with 
t«ie  profits  thereof  since  Lis  mnjesty's  restara- 
tiou. 

We  hare  no  wiy  le(^  us  in  nalore  ta  evinon 
the  talsliood  o^' this  whole  story,  but  bycirenm* 
stances,  or  the  testimony  of  such  as  were  pre*' 
sent  when  the  sherifis  were  severally  widt 
him,  or  their  own  averments  npon  oath,  whidi 
they  are  ready  to  girc,  that  all  those  particu* 
lars  nrcfolscand  groundless  inventions. 

It  is  so  far  firimthe  least  appearance  of 
truth,  that  tlie  sheritffii  went  to  him  mith  a  token 
'  from  the  lord  HowartI,  that  thev  will  servrolly 
I  defiose,  that  they  never  saw  or  (leard  from  tkie 
'  lonl  Howard  in  any  kind,  whilst  Fitaharris  wa» 
I  iu.  Newgate ;  and  eapt.   Richardson  and  the 
ke(?i}er8  can  witness  that  they  iicver  came  to- 
gether to  Fitzbarris,  or  discotursed  him  toM- 
ther,  ur  w^o  in  Newgate  at  the  same  tune* 
whilst   he  ti^as  there,  saie  only  that  sherifiT 
Betheil  on  the  10th  of  March  was  coming  out 
from  Fitzbarris,  when  sir  Robert  Ciavton  and 
sir  GeoT^gfe  Treby,  wth  slieriff  Cornish  wera 
coming  m  to  examine  biro  ;  but  sherifi*  Belbell 
made  then  na  stay,  but  let\  them  forthwith  ; 
nor  did  he  ever  see  Fitzhams  in  his  liib,  nntil 
Wednesday  the  9th  of  March  last,  which  wan 
fonr  days  altR*  he  had  made  his  first  eonfeaaion' 
of  the  Pofnah  treasaua  to  the  secretaries  <^ 
state,  tbe  same  in  substance  with  that,  printed' 
b^ 'Order  of  the  Commons  in  parliametvt ;  and 
sMiff  Bethatt  had  not  then  come  to  Filv^« 
luwris,  it*  ha  had  not  sentto  him  the  day  befere 
to  dcsiio  to  speak  wiA  him. 

ShorilF  Cornish  likewise  never  aaw  Fits* 
barris,  until  Sunday  the  6th  of  March,  wbiebi' 
waaaAertfan  Heerelarlas  ot^  Stile's  first  exami^ 
QgUm  ^^  ]^^  ^n^  ^  thtii'diNOimed 
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only  m  ihm  prwcDoe  of  captain  Biohardaon, 
wfaio  canlcstdy  tlie  fi^aeliootl  <^' those  soimes- 
tionS|  that  he  praten4e4  to  oome  from  the  lord 
Hovwd  with  a  tolMn,*  te.  And  can  prove 
Ihat  sheriff  Cornish  chiefly  advised  him  to  make 
an  honest  troe  oonfenion  about  the  libd,  and 
its  aodiofB  and  abettors ;  but'  Fitzharris  of  bis 
own  accord  and  motion,  told  hims,  that  he  had 
.  known  the  prooeedings  of  the  Popish  Plot  for 
seven  or  eight  years,  and  that  he  could  mak^ 
ymt  and  conaiderabie  discoveries,  wherein  his 
majesty's  life  was  still  in  danger,  for  that  the 
grand  riot  (so  he  called  it)  was  still  carryiog 
on.  And  further  said,  that  he  couM  discover 
considerable  things  about  the  Popish  Plot,  and 
Oodfrey's  murder,  not  yet  discovered.  Then 
he  desu«d  sheriff  Cornish  to  take  his  examina- 
tion, who  told  him,  he  could  not,  for  he  was 
not  in  the  commission  of  the  peace :  th^i  Fitz- 
lianis  prayed  him  to  send  a  justice  of  the  peace 
to  him,  but  sheriff  ComaBh  forthwi^i  applied 
bioMpelf  to  his  miyes^,  and  acquainted  him 
with  the  -discourse  herein  related ;  and  there- 
apm,  Monday  Marcli  the  7lh,  the  Hecretaries 
ot  l^tiste  and  toe  king's  Attorney,  came  and  ez- 
amiued  him  a  second  time,  and  tiie  next  day  a 
third  time,  hefore  sir  Robert  Clayton  and  sir 
George  Treby  ever  saw  his  face,  their  exami* 
nation  of  him  being  taken  on  Thursday  March 
the  10th  ;  60  that  neither  of  the  sheriffs,  or  the 
city  justices  ever  spake  word  in  private  with 
Fitsharris  until  he  had  been  folly  examined  at 
three  several  times  by  the  Secretaries  of  State, 
and  before,thero  sworn  to  the  substance  of  all 
hisprinted  examination. 

We  hope  irmn  these  matters  of  £Mt  which  are 
here  truly  related,  it  will  appear  to  be  a  wicked 
device  in  the  mock  confession,  to  insinuate 
most  falsly  to  the  world,  a  consultation  and 
oonfederacy  between  the  lord  Howard  and  the 
sheriffs  (who  never  saw  nor  heard  from  his 
kndship  in  the  ntase)  to  suborn  Fitzharris  with 
promi&es  of  rewards,  mixed  with  threats,  to 
oon&sa  the  Fk>pish  Pk>t,  or  to  put  him  upon 
charging  the  queen,  his  royal  highness,  or  any 
naan-elBe,  as  is  suggested. 

Bot  the  stupid  foUyof  this  talse  tale,  if  oon- 
aidsred,  may  be  alone  sufitctent  to  render  it 
worthy  of  no  credit,  in  that  it  makes  the  she- 
riflb  so  void  of  understanding,  as  to  have 
Iboiwht  a  declaration  from  such  a  wretch  as 
FitKharns,  of  his  beliel  of  the  Popish  Plot  to 
have  been  of  great  value,  and  that  it  was  worth 
A  hi^h  reward  for  him  to  have  invented  a 
pftamUe  Bloty  to  confirm  the  Plot,  after  the 
viliany  of  it  hath  been  decbured  in  so  many 
Proclamations  of  hk  majesty's,  the  votes  of. 
foor  snooessive  pariiaroents,  and  sentences  of 
death  given  agamstr  the  Popish  Plotters  in  all 
the  highest  judicatures  of  the  kingdom. 

WIm  bot  l>r.  Hawkins  could  have  had  faith 
enough  in  such  a  story,  to  suffer  his  pretended 
-penboit  (as  he  did)  to  renounce  before  him,  aU 
the  mercies  of  Ood  Almi|^ty,  if  it  were  not 

trtwi? 

With  the  tike  falsehood  in  the  same  para* 
gnph,  tho  aham  ovafiMmn  chargeth  the  sbe- 

vou  Vlifc 


to  have  brought  heads  with.fkem  from* 
Everard,  to  have  accused  Fitzharris  for  a 
Yoridst,  pot  on  by  the  king  to  put  the  libel  into 
Protestants'  houses  to  trepan  them ;  and  Fitz- 
harris denies  that  he  knew  of  any  such  thing. 

We  could  not  have  easily  thought  Uie  heart 
of  any  roan  so  vile,  to  have  formed  oat  of  no« 
thing  this  horrible  skmder ;  but  the  wicked  in- 
tent lierdn  is  not  hard  to  be  discerned. 

If  the  king  can  be  induced  to  believe  it,  the 

Eopisb  ends  are  compassed ;  he  must  needs  bo 
ighly  incensed  against  the  sherifis :  and  if  he 
should  think  (as  it  is  insinuated)  that  they  dkl 
it  by  consent  with  otlier  Protestants,  his  royal 
heart  must  pass  severe  censures  upon  them,*«nd 
be  jealous  of  base  desi»is  against  him.  And  if 
any  artifice  can  prevail  upon  his  majesty  to  dis- 
trust the  loyalty  of  any  number  of  nis  Protest- 
ant subjects,  It  is  matter  of  triumph  to  the 
Popish  party  and  their  adherents. 

Other  wicked  uses  of  tliis  slander,  might  be 
to  blunt  the  edge  of  the  evidence  given  upon 
Fitzharris's  trial,  about  a  trepanning  use  in- 
tended to  be  made  of  the  libel,  and  to  make  die 
world  believe,  that  he  ^vas  a  wretched  counter- 
feit, when  he  desired  the  sheriffs,  as  they  came 
severally  to  him  (with  seeming  uprightness  and 
sincerity)  to  advise  my  lord  Sbaftsbury,  and 
other  members  of  parhament  from  Fitzharris 
himself,  to  take  heed  to  their  pockets,  for  that 
there  was  a  design  to  slip  tn^asonable  papers 
into  them,  and  then  seize  them,  whilst  they 
had  them  about  their  persons. 

.  The  next  business  of  the  Mock  Confession  is, 
to  persuade  such  as  will  be  deceived,  that  the 
confessions  he  made  about  the  Popish  Plots, 
and  Godfrey's  murder,  were  altc^etlier  folse, 
and  forced  from  him  by  the  sho-i^.  **  1" 
(saith  the  Paper)  **  finding  myself  in  Newcate, 
fettered,  moneyless,  fiiendless,  and  I  could  see 
no  other  refuge  for  life,  but  complying  with 
them'?  (i.  e.  the  sherifis)  '<  so  to  save  my  life  I 
did  comply." 

This  looks  something  like  the  practice  of  that 
infamous  Popish  midwife,  Mrs.  Celier,  who  at* 
tempted  to  cozen  the  world  into  a  belief.  That 
the  Protestants,  upon  folse  accnsations,  cast 
some  innocent  papists  into  Newgate,  and  there 
tormented  them  in  irons,  and  otherwise,  to  ex- 
tort fobc  confessions  from  them  of  a  POfush 
Plot. 

But  the  truth  will  he  aUested  by  many  wit- 
nesses, that  Fitzhwrris  was  never  fettered,  or 
put  into  irons,  or  harshly  used  whilst  in  the 
sheriffs'  custody ;  but  on  the  contrary,  treated 
with  all  the  civiKty  his  case  would  permit,  and 
so  he  declared  at  tlie  gallows ;  and  thanked  the 
sheriffs  even  with  bi^  dying  breath,  when  he 
ought  to  have  expressed  just  indignation  ac^nst 
them,  (and  a  dyine*,  repentant  smner  could  not 
have  foriwm  it)  if  hie  had  thought  (as  this  sham 
confession  says)  that  they  had  farced  or  per- 
suaded him  to  defile  his  conscience  with  as 
many  perjuries,  and  to  blot  the  names  of  his 
ghostly  fothen,  and  whole  pqpiah  ^arty,  and 
many  great  persona  with  so  many  blaot  treasons 
AnA  nthor  fnmiHi 
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And  it#SU  be  as  enAcDt  from  ciiWBtwiincM, 
Ihat  theie  w«friiD  more  ferae  put  19011  Fkihar* 
m*s  mind  by  the  shenf^  to  procuia  bis  cm- 
fession,  timo  was  upon  his  bodbf  • 

The  sheriffs  jointly  (as  is  flaid  beiHre)  Mf«r 
discoursed  him,  and  neither  of  than  took  any 
oanfesnon  upon  oath  from  him,  or  pretended  to 
any  power  so  to  ezam&e  him,  nor  had  it  in 
their  power  to  reward  or  punish  him.  What* 
aoever  this  moek  oonfeasioii  saith,  Fitahanis 
could  not  think  the  tdieriffii  a  refuge  to  save  his 
life,  whom  he  knew  not  to  hare  power  to  ssre 
a  heir  of  h»  head. 

There  is  another  mTentkm  in  this  sham  eon- 
Jesaon  as  &toe  and  as  ridieohNis  as  any  of  the 
Ibrmer,  never  dreamt  of  by  the  sherifia,  nor  per- 
haps by  angr  body  dse,  save  the  inventors  of  it, 
lilf  that  vfle  paper  came  forth,  viz.  That  the 
sheriAi  brought  iastnietion  from  the  Lords  and 
Commons  ^as  they  said)  who  met  thacday  in 
arlier  to  addteas  to  the  king  in  his  behalf,  if  he 
shsold  eonftrm  the  instruotioDS :  which  must 
be  intcwled  surely,  if  he  should  swear  as  they 
wouU  have  hnn,  that  is,  es  the  mock  confes- 
skm  exj^ns  it,  to  the  heads,  which  the  eza- 
tfHP^±^ip  taken  by  sb  Robert  Clayton  and  sir 
Geofge  Treby  eontains ;  and  a  great  deal  more 
^dating  to.the  queen,  lus  reyal  highness,  and 
Ihe  eaB  of  Danby  ;  iledaring  Freroh  pension- 
ers, lords  Haliiiur,  Hyde,  Clarendon,  Ferer- 
shaan,  Seymor  and  others ;  the  bunung  the 
Fleet,  Forts  ^nA  Government  in  Finish  hands, 
Itteal-Tub  Plot,  Apprentices  Plot,  and  tiiese 
and  many  other  hcaids  FitKharris  is  made  to 
say,  were  brought  him  b;^  the  aherifi. 

Surdythia  was  contrived  to  persuade  the 
erednlous  papists  in  foreign  countries,  that  the 
liords  and  Commons  were  then  sitting  in  par« 
liament;  and  that,  the  sherilis  consoltedand 
confederated  with  thmn  to  suborn  Fitsharris  to 
be  a  witness  of  the  popish  plots  end  nractices, 
which  they  had  deoarad  to  the  wond  ;  or  at 
least  that  some  Lords  and  Commons  were  privy 
and  parties  to  the  subornation  of  Fitsshanis  by 
the  sherifls,  to  swear  as  they  should  instruct 
him;  nnd  that  those  Lords  and  Conunononin^ 
tended  to  use  their  interest  with  his  m^esty  for 
hispardon,  to  make  hhn,  though iidee,  their 
kfal  witness. 

But  as  in  truth  there  was  nopailiamaitnt* 
tiiy  whilst  Fitzharris  was  in  the  sheriffs  cus* 
toiijr,nor  in  ten  days  after,  and  thepheeof 
their  sittinjus  well  known  was  to  be  at  Oxford, 
and  not  at  London;  so  there  were  no  instmc* 
tioas  for  him  to  confirm^  or  swear  to,  either 
fromLorde or  Commonerf,  none  of  the  beads 
nseiitioned^  nor  any  others  broughtto  him  by 
the  sheriffii,  or  either  of  them;  maddressfor 
hie  pardon  iaoagined,  or  thought  of  by 
either  Lords  or  Commons,  nor  mentioned  fay 
te  sheiiflb  or  either  of  theW;  no  meetingfor 
^^  such  intent,  no  disooune  between  the  she- 
^miandeanraMmormili  under  the  sun,  about 
wh  an  addreas  ;  evety  eireumstacp  of  this 
Ij4iah  tale  eoning  ootof  the|big«ef  fhefi^ 

Yft jtm^  be  lUi  1W  thi^ghl  afthopdfiii 


of  ill  the 


inveMMMktfttakeoiFfrtBn  Ae 
evidence  given  in  oonrta  irf 
all  the  poviih  dwyis  ann 
heads  and  iUatructioBS  ;  and  indeed  it  neens  to 
beacraftyway,  to  thvowdirt  atattthosana* 
knmdeolsMtaoQsmndein  paitancnt  cenoem* 
ing  the  abettors  of  theee  popish  and  French 
designs,  and  the  adharenls  to  thcai,  b^  whoan 
Qountcnance  all  their  pkMa  hare  been  BMnamlt 
that  haveaoendimgered  the  king  and  Icingmn. 
And  tiiougb  this  false  poisonoiiatonjpuoaeaat 
to  spit  its  venom  dirscdy  at  thesheriA*  yceit 
endeavours  to  do  the  greateat  miachief  to  the 
and  the  parliament,  and  to  defome  to  the 


whole  world  all  the  lato  prooeediugs  of  nar- 
Uamenta  against  tfie  popish  pkntets,  and  mh 
fovouvenu 

Themockoonfe8siongees<m  liiithar  todn* 
fome(if  hb  tongue  be  a  slander)  ar  Robert 
Clayton,  and  sur  George  Treby,  juslaoea  of  the 
peace  for  the  city,  darkly  insinuating  that  they 
would  iMve  induced  him  to  soy  more  than  wne 
true,  and  plainly  saying  that  what  he  dqioacd 
before  them  ooneeming  Father  Pattiak,  waa 
forced  ont  of  him,  and  waa  not  true;  and  ha 
aorepresento  sir  Geoige  IVeby's  eairiage  in 
taking  his  whole  examination,  that  he  woaM 
have  the  whole  thought  to  be  of  no  validity. 

But  doubtlem  Mr.  Fiteharris  did  not»  nor 
could  he  poasiUy  have  believed  himself,  if  ha 
consented  to  hanre  it  written,  that  sir  Robert 
Clayton, and  sir  Geoige  Treby  deakunfeiily 
with  him,  or  forded  ont  of  him  either  what 
he  swore  ooneeming  Father  Petricky  or  tmy 
thim^  else  of  his  cotfcseion. 

I&knewveiy  wdl  that  they  eame  to  take 
bis  confession,  not  oflkaously,  but  i^mbi  hiaewn 
earnest  reiterated  intreaty,  at  severe!  tiineB,to 
eadi  of  the  iheriffii  apart,  that  aomejustioeaef 
the  peace  might  be  sent  to  him,  to  wkom  he 
mignt  make  afull  disoofrerr  of  matten  not  he* 
fore  discovered  in  the  Grand  Popish  Ptot»  ^aa  he 
called  it)  He  knew  dso  that  they  came  not 
till  Thursday  in  the  afternoon,  thelO&ef 
March,  and  that  he  had  been  thnee  numinsd 
by  the  secretsries  of  state,  lord  Conway,  sir  L. 
Jenldns,  and  the  Attorn^  General,  before  sir 
Robert  Clayton,  and  ar  Oeoipe  Trelnr,  ever 
saw  him ;  and  he  waa  conaeuma  to  nimaalf 
that  he  had  first  sworn  befwe  the  seeretonea  all 
that  he  would  now  retraot  concerning  Father 
Petrick,  as  forced  out  of  him  by  .air  Robert 
Clayton,  and  sir  George  Treby,  m.  thaortMsr 
matlen  also  in  substance,  thst  are  ewtfsifd  in 
his  printed  emmioation,  by  sir  Robtgt  Claytan, 
and  sir  Geoi^ IVeby,  aoept  that  onepsasoge 
initaboutI>ePii^;and  the  whole  Honseof 
Commons  at  Oodord  are  witnesses  hereiii*  That 
when  nr  George  IVefay  readFitzhanis*a  £nam^ 
nation  to  the  House,  ffr.  Seeretary  Jenkins  de* 
cbred.  That  he  had  before  eonfeased  the  same 
bsttfaslaneetotba  lord  Conway ,  the  Attorney 
General,  and  himself,  escept  tfaet  ahnalDe 
Btty«  Yet  for  what  reason  we  know  nat,  the 
oontriven  of  tins  sham 

to  retnot  or  esDonse  hi^ 


rifis  of  state, 


sfarptaled)  amI  soaree  way  fynignm^  wnt 
mray  EngliriinieB  did  kamr  tliil  ritslumri* 
IttMilWMBWonitotbeMunttoonfeMHMi  intub- 
■■■■■B  bflfew  the  tecwtiito  of  gtate,  wlikhlit 
M'tin  fourth  time  before  nr  Bohefi  Cbiyleii. 
«Ad  eir  Qeoive  Tk«by. 

BeadeSfit  beittaevvcred  the  detifrn  of  Ihto 
iteaieoafonMMi,  lo  odMeel  the  tot  fixuMiiift* 
tiew  M  mvch  ea.coald  be*  awlto  rafvreeem  it  u 
Iheworld,  as  if  nr  Robert  Clajtpn,  and  sir 
Oeargie  wiby,  had  foroed  out  of  him  the  odd- 
iMOD  of  aH  thoae  pojiiih  ti«asoiia  mentkned  ia 
Idaminlad  cramjaarion,  asit  waa  icporttd  to  the 
fatfiaaMot  There  ia  a  njal  of  ahill  alao  for 
tfw  flme  pnrpoae  aa  thia  mock  eonfoaaioii  to 
wreat  aomo  of  air  Robert  Claytoa'a,  aad  air 
fiaaiyt  TVeby'a  wotda  from  tfaleirhoDcataenae 
^ilMraia  ^ey  were  apofcea,  aad  to  aepanie 
them  fromtheir  other  wonb,  property  joined 
mkik  Ihero  (aa  tho^evil  need  the  Scriptare)  that 
liiagr  laight  aeem  to  imply  a  wickea  iatant,  to 
dlravr  FMiarria  to  aay  what  waa  not  true. 

When  it  Waa  lata  ia  the  Bight,  aad  Fitahanw 
twmndaiiwul  he  waa  tired,  haTiisg  been-  aboot 
thraehoma  npoa  aiamfaatiop,  and  waa  aafaad 
ivhat  heooidd  aay  oonoeroiag  Gedfre^'a  aaar- 
der ;  and^  anaweted  m  general  onfy  faome- 
*  *     '     ^      '  sharm- 
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out  from  the  eoaault,  aadtiie  aoodaat  he  then 
had  from  De  Pay,  of  the  teaoliAiDs  taken  fo# 
thatmarder. 

And  this  waa  in  the  term,  after  thai  the  par« 
liameat  at  Oxford  waa  disaolred,  and  above  sia 
weeke  after  his  moat  doae  iropiiBoniiient  ia  the 
Tower,  where  the  Gity-aherinB»  or  oiftgiatrataa^ 
or  any  from  them,  were  neirer  admitted  to  see 
him.  lodeed  the  conoterfoit  coofeiaion  (to 
avoid  a  phua  oenTiction  of  ita  faiafaood)  doret 
not  aay  by  whom  Fitehanria  waa  pat  upon  flay- 
iflff  that  hedkl.  ofthe  queen  aad  eafl  of  Dianby 
alraat  Godfrey^a  marder« 

Bat  aa  tfiemalteia  9re  eOnneoted,  it  is  ^rong' 
ly  implied  to  hare  been  by  the  city-magistratea, 
aene  other  being  aamedor.retiBrred  unto. 

And  to  perauade  the  world,  that  the  vileac 
wickedneea  may  justly  be  bdieted  of  them 
(via.)  the  city-offioers,  the  impudence  of  hell  ia 
amomed  to  brin^  in  air  George  TM>y»  deaifiua 
or  Wiffine  him  to  aceuse  the  earl  of  mnby  ana 
the  Pojaah  Lords  in  tiie  Tawer,  thna  spoikmg 
(aaiftheworatofderila  had  spoke  in  him)  m 
hat  yoa  aay  it,  we  have  thoae  that  will  awear  it« 
IfauchaaknownMairGeoige  IMrr  can  be- 
lieve him  to  be  00  vileawretch*  asheisreil'* 
•dered,  and  could  ah»  thhik  mr  Robert  Claytott 
ooaM  have  been  rnSty  ofthe  same  widcemieM 
m  oonaentiag  to  it,  or  aileBtly  conmving  at  it, 
to  which  a  thoaaand  worMa  oonM  not  have 
hnned  him :  yet  when  they  ahaU  hear  of  aif 
Geor^  IVeby'a  profession  ofthe  law,  his  re* 
jmlatwn  and  plaoe,  anrely  it  ia  imposaible  for 
them  to  bdieve  ium  to  have  been  ao  exceeding 
ailly,  aa  to  diacorer  to  an  Irfah  Papist,  whom 
he  nad  never  seen  bdbre,  such  a  straoffe  fojn" 
tery  and  aeerrt  of  darkneaa  aroongat  die  PrO" 
teatams,  and  dty-magiatratea,  via.  That  they 
had  apadcofknishtB  ofthe  peat,  fodleas  per- 
jufoas  wrrtches,  mreadfeicaa  to  swear  what- 
aoever  they  wonl^  have  them. 

If  they  had  been  ao  provided  with  fidae  wit^ 
neaaea  agahiat  Ae  dnke  and  fliaPopiah  Lordaf 
aa  thu  connteHeit  confoaaion  auggeito,  and  if 
theve  had  been  a  wicked  deaig;ii  against  them, 
there  waa  no  need  of  Fitshams  his  saying  any 
tiiincr aboot tiiem;  nobo^  can  thioKthat  he 
wubetter  ahle  than  air Georse Treby  to in- 
stmet  a  false  witnem  against  theuii  esj^eciallly 
whentite  aham^coafeanon  icpitmaita  himfM 
inatracthif  FitkhaiTis,  what  he  ahould  nky 
affabat  the  didte  and  Iiord%  that  then  the  aona 
of  Belial  naght  oemie  from  their  hirkittg-plauea, 
aoo  awear  m  nia  woroa. 

Airtly  ithadbeen  the  wiser,  thesaftr.and 
the  ahorter  vmy  for  air  Georse  Treby,  to 
have  given  hyaweifere  (If  dierebaabeen  such) 
their  leaaona  hnmediately,  Whhout  destiing' 
Filatnrria  (aa  is  vaialy  aoggeated^  linU  to  say 
it  over  after  hhn,  that  then  the  witnesses  might 
swear  it« 

Nekherttae  fidse  anggertkma  Mr  the  peij^ 
riaa  ooald  havMained  any  weighttr  credit  from 
the  aiithonty  of  Fitiharna,  by  hii  ttjmg  what 
ikm9  w«re  to  awela'« 

nifiae,  tiiey  mast  deaire  lo  be  ^soiened,  flat 
W^Hbuttaaai  la  balaaveao  bh^k,  ao  vain^aw 


ia|f  •)  Coald  any  thing'  be  rephed  morel 
leasly  W  sir  Robert  Chiyton,  than  to  wish  him 
toraoorieothhnaeif  agaiaat  the  next  day,  when 
il  waa  inteaded  to  examme  Mm  ftiitiicr,  it*  he 
Imd  notbeen  removed  oat  of  their  power  f  Yet 
eveD^heaeworda  of  air  Robert  Clayton'aare 
iMilad,  aaif  Aey  implied  aoaae  ill  practice  by 
:Un  qfon  the  eaanunaat,  or  at  leaat  aomeai- 
■iflcr  imant  of  hia  in  that  matter. 

jfbeaham  eonfeaaion  fhrther  eraftOy  umi- 
■iiii8h«  (thoogh  it  doth  not  ezpreaaly  aay  It), 
iint  thia  wrmiedmaa'adepaartiona  aboot  the 
'•aaBMlB  held  at  St.  Jamea'a  and  Windsor  oon- 
eetnia^  Godfrey'a  murder,  were  taken  by  air 
Robert  CaaytOB,  and  air  George  Treby  (which 
a  attsriy  nAse) ;  Ihea  the  confoaaion  dedarea 
llmt'ha  waa  put  upon  what  he  said  aninrt  the 
^UMB  and  the  earl  of  Danby  about  fhm  aaar- 
«er;  and  thai  ah*  George  TVeby  wouM^ve 
had  him  say  that  the  d&e,  the  lord  BeOaaia, 
Aivideiand  Powia,  were  at  tiieconst^and 
tte  he  had  aeen  them  eo  to  it  at  St.  Jamea'iB. 
Sorely  theae  riiam  oonfoaaions  are  thua  metiio- 
diaadaadpatto^^ether,  in  hopetoabuaeor  de- 
aaivethe  world  mto  a  bdief,  or  opinion,  that 
•ivlMlmever  thia  Pitahania  depoaed  first,  and 
kat^  aboot  the  nopiah  plot,  and  Godftey'smar- 
lierwaidoae  by  the  praotea,  force  aad  in- 
Amemanta  ofthe  dly  aheriib  and  the juatieca 
af  the  peace.  ^ 

Whareaa  Hia  moat  notarioinly  known,  that 
ft  waa  upon  Fitdnnia'a  own  motion  to  the 
jaalgafr  of  the  King>»4»ench,  that  lys  depeaitioBa 
weaa  taken  beforothat  oourt,  about  Godftev'a 
awarder,  aad  that  then,  aad  not  before,  hema- 
•aatutd  the  eoaMb  held  at  8t  Jaatiea'a  and 
Wudaor  about  Godfrey  >a  mm^teraadthepar- 
aoneemed  and  preaent  ^oain  ;  and  the 
^ha  kem^-fraaa  ihaaari  ^Bnahy  amlan 
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«oHkely>  and  so  ibolbb  ft  Bkader  of  nr  Robert 
Qlayton  and  t&r  Georc(o  Tfcby,  only  upon  Dr. 
Hawkins's  saying,  (tf  he  hath  said  tnie)  that 
1m  bad  the  words  <rf;*  Fitzbarrb  for  it ;  who 
hath  conyicted  himself  of  forty  peijiuiea,  if  the 
prvtended  conf«s«ion  to  Dr.  itawkuis  had  been 
ktfitajide  made  by  him. 

But  this  pretended  confession  having  loaded 
with  infamy  llie  sheriffs  and  justices  of  peace 
employed  ui  Fitsharris's  examination,  takes 
wonderful  care  mith  ail  the  art  and  dull  the 
eon^rers  had,  that  the  earl  of  Danby  might  be 
wiped  clean  from  (jodfrey 's  mnrder,  for  which 
he  was  indicted  by  the  occasion  of  Fitxharris*s 
oath. 

For  that  purpose  the  words  of  this  oonfessioo 
are  so  framed,  that  the  worid  may  think,  that 
.the  sberiis  or  justices  of  the  city,  were  the 
practisers  with  bun  in  that  deposition,  the  paper 
^^y^St  '*  They  were  the  more  desirous  to  ac- 
cuse the  lord  Uanby  of  Godfrey's  murder,  be- 
cause the  crime  of  murder  is  not  inserted  in  his 
pardon.*' 

The  word  ''  they"  will  be  miderstood  to  re- 
late to  sir  Robert  Clayton  and  sir  George Treby, 
who  only  were  mentioned  before,  or  the  she- 
ri^  though'  Fitzharris  was  nerer  examined 
about  the  lord  Danby  by  any  of  them,  nor  bad 
any  of  them  ^rer  heaid  the  least  of  the  matters 
sworn  by  him  against  the  kwd  Danl^,  about 
tiiait  murder,  until  they  were  pubtic  at  the 
King's-bench-bar,  which  was  six  wedu  after 
Fitzharris'ii  removal  fram  the  shenfls  custody 
lo  be  dose  piisoner  in  the  Tower. 

And  if  he  knew  before  his  oath  against  tbe 
lord  Danby,  that  murder  was  not  innia  pardon 
(which  we  do  not  believe)  he  was  better  inform- 
ed than  sir  Rob.  Ckiyton -or  the  sheriflTs,  and 
the  mo&t  men  of  Enffland .  But  it  seems  strange 
that  this  mock-confeshion  did  not,  for  the  h^lp 
oT  this  Po|>isb  Plot,  absolutely  retract  the  whole 
evidence  given  by  Fiuhams  at  tlie  King's- 
beach  court;  wlita-eas  those  parts  of  it  are  now 
lef\  OS  true,  that  deposed  the  councils  held 
at  tSt.  James's  and  Windsor,  and  tbitt  the  lord 
Danby  coming  out  of  one  of  theui,  brrathed 
out  the  threatening  words,  (as  Fitzharris  remem- 
bers) and  that  De  Puy,  that  was  then  in  hear- 
ing of  the  council,  presently  told  liim,   that 
.  Godfrey's  murder  was  then  resolved  upon,  -^c. 
but  a  fine,  thin  excuse  is  invented  since  his  oath 
that  he  believes  De  Puy  sooke  out  of  ill-will 
to  the  lord  Danby.  Yet  nothing  is  said  to  hhew, 
Low  he  now  comes  ko  to  believe,  more  than 
'  when  he  was  sworn  in  the  court  to  speak  the 
whole  truth,  and  nothing  but  the  truth. 

We  hdpc  we  have  said  enough  to  convince 
every  impartial  reader,  of  tlie  impiety,  fraud, 
and  mockery  of  the  pretended  oonfessiion  ;  yet 
we  should  ni>t  have  taken  this^  trouble,  if  we 
could  have  suffused  w  iiU  patience,  that  all  tbe 
.  popish  treasons  and  u  ickednesses  lately  dioo- 
vered,  against  our  religion,  tlie  king  and  king- 
dom, should  be  represented  to  the  world,  as 
the  devices  and  nractiocs  of  the  Protestants 
tlieir  ofiicers  aniJ  magistrates  against  the  pa- 
yist|  and  ilial  a  t^cemiug  cousoisntioua  ouxiks- 


akm  of  ftdying  man  should  be  died  of  by  th« 
papists,  at  borne  and  in  IbreigirooiiBftnea,  M  ft 
ground  to  hav«  it  so  believed. 

We  have  reason  to  fear,  that  the  sttfferingt 
of  the  Protestants  beyond  the  seas,  are  omii 
this  oooasioo  alreadv  encreased,  our  Englisb 
papists  there  daily  decrying  the  popish  Plol| 
and  catching  at  oocasioMi  lo  scandalize  all  Pro- 
testanta  in  authority  that  opnose  them,  and  to 
stir  up  comity  and  rage  thereoy  against  the  op« 
pressed  Protestants. 

We  must  acknowledge  tliat  we  were  rar* 
prived  with  astonishment,  when  we  first  saw 
this  mock-oonlession  of  Fitzharris  published  ; 
and  the  more,  that  it  should  be  dmie  by  a  Doelor 
of  the  English  church,  either  Fr.  Hawkins^  or 
Hawkesworth,  (whiofa  name  he  wttl  own,  we 
cannot  yet  learn)  but  that  a  Doctor  of  our  churob 
should,  upon  pretence  of  his  private  confereoon 
with  a  papist,  attainted  of  treason,  publish  m 
print  to  the  whole  world  for  truth,  that  two 
justices  of  tbe  peace,  and  two  ministers  of  jus- 
tice, higb-riienfliiof  the  city  of  London,  baw 
combined  with  certain  Lonb  and  Commons  of 
the  Parliaroent,  in  a  horrid  ooai«piracy  against 
the  queen,  duke  of  York,  and  many  privy* 
oounselk>n,  and  in  wicketl  practices  agaittat 
thepapistst,  and  endeavoured  to  prevail  with 
Fitznarris  to  perjure  himself,  by  forming  a 
plausible  story  to  dmllrm  the  popish  Plot. 

We  say  again,  llmt  a  Doctor  of  our  church 
should  cause  to  be  sent  into  all  kingdoms  and 
oountriea  such  Mack  scandab  of  so  many  pcnona 
of  quality  and  authority  in  our  kinflrdoin,  to  ran* 
der  them  (as  ranch  as  in  him  is)  moreinfiunoiiB 
and  odious,  than  words  can  exm-ess ;  at  thin 
we  were  struck  with  horror ;  ano  so  much  tbe 
more,  when  we  consider,  that  tlio  doctor  was 
not  ignorant,  that   these  pretended  words  cr 
confessions  of  Fitzharris,  w^ere  contrary  to  his 
most  solemn  oaths,  sworn  liefbre  the  king's  mi- 
nisters, as  well  as  before  those  justices ;  and 
that  all  the  Commons  of  England  in  parlia- 
ment, luul  by  order  caused  what  he  had  so 
■worn  to  be  published  :  And  the  doctor  ooold 
not  be  ignorant,  tliat  the  whole  scope  of  that 
mock  confession,  was  to  throw  the  odium  of  a 
plot  again:9t  the  king's  person  upon  some  Pro- 
testants, and  to  discmlit  and  prevent  the  prose* 
cution  of  the  popish  Pk>t. 

The  doctor  also  might  w  ith  very  little  pains 
have  satisfied  himself  by  undoubted  evidence  of 
the  fabhood  of  several  of  the  matters  of  fad 
in  the  confession  ;  and  surely  his  function  as  a 
divine,  his  duty  as  a  neigiibour,  and  much 
more  as  a  ohrisdan,  requiretl  that  he  should  m 
some  kind  bft^e  heard,  at  least,  some  of  tha 
parties  accused,  in  their  own  behalf,  (to  whom 
ne  mi|^t  have  had  easy  aocem)  bcdbre  he  had 
proclaimed  them  to  the  world,  to  be  guilty  of 
such  infamous  crimes :  He  cannot  excuse  bim- 
selt[  for  want  of  time,  this  modt  confession  vras 
taking  and  fanning,  as  we  can  prove,  a  week  at 
least  before  Fitsbtfcis'B  death:  And  we  have 
reason  to  think,  that  the  miserable  deluded  man 
understood  many  things  in  it,  as  they  vrere 
ilHiidelled,  as  little  as h« dfd  tlie  doctrineof  tke 


•I- 


425]  STATE  TRIALS^  99  Charu^  II.  \6ui. -^Edward  FUzkarrU.         [426 


four  fgitn^ni  oamcilfl,  whioh  he  omied  fw  his 
fiutfa,  whotoe?  er  put  it  upoa  bim. 

Bui  the  doetor  tiMik  cue  that  none  of  the 
putke  accused  miffht  lee  die  anows  uitended 
lo  wound  them,  tul  their  gtiod  names  should 
fed  them,  and  therefore  ki^  his  confession  in 
secret  until  the  poor  wretch  was  dead  and  cold, 
that  would  perhaps  have  shewed  the  fraud  with 
his  last  brsalh,  it  he  had  been  absolutely  cer* 
tain  jthat  it  was  to  be  his  last;  but  that  the  doc- 
tor assured  him  of  the  oontnry  even  very  near 
his  last  hours,  in  due  time  will  be  proved. 

The  sheriffs  at  the  gallows  remembered  Fitz* 
harris  of  his  promiae  made  to  each  of  them  in 
Newgate,  **  That  if  they  did  put  him  to  death, 
before  he  could  discover  to  the  parliament  what 
was  yyH  undiscovered  of  the  Popish  Plot,  which 
he  said  he  reserved  for  them,  he  would  leave  it 
behind  him  in  writing'."  He  answered  them, 
Uttt  he  had  left  it  with  Dr.  Hawkins. 

Hie  sheriffs  demanded  of  the  doctor  that  it 
m^t  be  read  to  the  {leople,  whilst  the  man  was 
livmg  to  own  it ;  but  the  doctor  only  refused  it, 
not  toe  roan,  (how  he  was  awed  we  know  not), 
then  the  sheriffs  demanded  a  copy  of  it  from 
the  doctor  as  their  due,  as  what  belonged  to 
Fitshanis ;  but  after  some  shuflUng  answers 
that  he  had  it  notabout  him,  and  that  a  great 
man  had  it,- b^  promised  them  a  copy;  but 
either  bethought  he  was  not  bound  by  ^s  pro- 
mise, or  dse  he  made  no  conscienoe  ot  break- 
ing the  bond. 

We  doubt  not  but  time  will  bring  to  light  the 
whole  contrivance  of  obtruding  upon  the  world 
this  mock-confession,  and  muce  it  appear  that 


Dr.  Hawkins,  or  Hawksworth,  knew  that  Fitz* 
harris  nev^  intended  it  should  pass  for  a  true 
and  real  confession,  if  he  died  for  the  treason. 

And  perhaps  for  that  reason  there  was  noona 
person  of  quality  or  authority  about  the  Tower, 
or  any  other  of  eroinency  and  integrity  eaUed 
in  all  the  days  of  its  contrivance,  before  whom 
Fit^harris  might  own  any  article  of  the  confes- 
sion, though  doubtless  if  there  had  been  only 
fair  dealing,  the  doctor  must  needs  baye  de- 
sired it  for  his  own  safety  and  canedit,  nor  is  H 
accountable  why  it  was  done  ;  it  may  be  also 
those  two  obscure  men,  and  the  womsin,  whose 
names  are  set  to  the  printed  p^per  as  witnesses, 
knew  no  more  what  the  confession  and  decla- 
ration was,  which  Fitaharris  protested  to  ttlem 
he  had  made  to  Drl  Hawkins  freely,  than  tha 
sherifis  knew  what  the  further  discovery  was  of 
the  popish  plot,  which  he  also  told  them  with 
his  dying  breath,  he  had  leftwidi  Dr.  Haw- 
kins, no  shadow  of  any  such  discovery  having 
yet  been  produced  by  him;  but  on  the  con« 
trary  this  odious  sham  confession  to  perswada 
the  world,  that  the  noise  of  popish  Plots  hath 
been  from  the  wicked  practices  of  some  Protes- 
tants. 

We  have  only  left  to  pray,  That  the  God  of 
truth  may  bring  to  light  alfthe  hidden  works  of 
dariuiess,  that  no  w^ed  device  formed  against 
the  Protestant  religion,  his  majesty  and  tha 
kingdom,  may  ever  prosper ;  and  let  every  good 
man  say.  Amen. 

Here  followed  the  Paper  printed  in  the  text, 
at  p.  S:^6. 


Remarks  on  Fitzhakris's  Trial,  by  Sir  John  Hawles,  Solicitor 

General  to  King  William  the  Third. 

Ship- Money,  and  other  taxes  in  the  nation,  but 
more  especially  Ship-Money ;  which  at  first 
was  light  and  eas^,  but  in  progress  of  time  was 
increased,  acoordm?  as  it  was  found  the  nation 
would  bear  it.  And  at  length  it  was  feared,  as 
there  was  just  reason  so  to  do,  that  it  would 
become  as  burthensome  as  what  is  now  imposed 
on  the  French  natipn  by  the  French  king ;  and 
yet,  when  the  war  broke  out,  if  the  history  of 
those  times,  or  the  persons  who  lived  about  tnosa 
times,  are  to  be  believed,  the  m^ority  of  the  na- 
tion took  part  with  the  king.  There  were 
therefore  some  other  reasons  for  the  disaffec- 
tion of  the  natk>n  to  the  late  c[ovemment,  and 
they  may  be  ranked  under  these  six  heads : 

£xorbitant  Fines ;  cruel  and  ille^  Prose- 
cutions ;  outrageous  Damages ;  seizing  the 
Charters ;  dispensingwith  the  Test  and  Penal 
Laws ;  and  undue  r^osccutions  in  criminal^ 
but  more  especially  in  canital  matters. 

For  the  First,  I  shall  only  observe,  thai 
when  tlie  House  of  Commons,  in  the  parlia- 
ment 1680,  took  that  matter  into  consideration, 
and  intended  to  impeach  several  persons  for  the 
same,  the  faigfaett  rine,  at  that  tune  oomplaiBad 


John  Hawles,  who  was  Solicitor  General 
to  King  William  the  Third,  pubbshed, 

*'  REMARKS  on  the  Trials  of  £ow.  Frrz- 
<*  HARRIS,  Stephen  Colledge,  Count  Co- 
"  NiNGSMARK,  the  Lord  HussEL,  Colonel 
,  '<  Sidney,  Henry  Cornish,  and  Charles 
**  Bateman  ;  as  also  on  the  Earl  of  Shafts- 
"  bury's  Grand  Jury,  Wilmer's  Honiine 
"  Replegiando,  and  the  Award  of  Exccu- 
**  tion  against  Sir  Thomas  Armstrong :" 
with  the  following  lutrodoctlon : 


THB  strange  Revolution  which  hath  of  late 
happened  in  our  nation,  naturally  leads  one 
into  the  consideration  of  the  causes  of  it.  The 
danger  of  subverting  the  established  religion, 
and  mvadingf  property,  alone  could  not  be  the 
causes.  For  if  it  be  true,  that  the  same  causes 
have  generally  the  same  effect ;  it  is  plain,  that 
in  thereijni  of  a  precedent  monarch,  the  sub- 
▼crsion  or  the  established  reKjfion  was  as  much 
designed,  or  at  least  was  believed  to  be  so,  as 
«f  late;  and  it  is  not  material  whether  what 
suspected  was  true,  or  not ;  and  property 
•a  much  invaded  as  of  late,  by  tmpoaing 
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of;  WM  but  1,000(.  miy^miem'mm^ihBt 
VCK  UgfalOMd  to  XOfiOOi,  iOfiOoL  so,oool. 
■od40»00(W. 

For  tbe  Seoond,  tho  pattMhraaH  of  Oit«8» 
ShnfcrMdj  aod  Bfr.  Jobnwn ;  ondtheokNO' 
impoMiimeDt  of  Mr.  Hampdeii,  vr  Swiwd 
Bwnar^Bloiiy  lad  of  seTcrmf  other  pcnooa,  m 
thmy  were  ■geiaet  the  hiw,  to  they  were  with- 
wil  preoede&t. 

For  the  Third,  thoosh  the  ]>BnMg«e  gifm 
«»  Bolswvrth  irarethe  mt  outnifeoiis  d^ma§;ee 
firen,  which  weie  taken  notice  of,  aad  itt  truth 
wtn  mnA ;  yet  in  little  tine  dmagcefor  omC* 
ten  ef  like  "kiBd  were  qoiddy  inprervd  le 
10,000/.  90,000/.  40/NX)/.  nay  100,000/.  dM 
trvlh  ef  which  ngreet  oun^  bnng  witaeeeei, 
to  their  oorrew,  can  teilify. 

For  the  Foitflh,  the  aeiaiag  the  Ci^f  and 
other  ChartefB,  apon  the  pi'daaem  on  which 
they  weM  ^eertionud,  wae  withovt  example. 

Fertfae Fifth,  the dispeMbf  wilh  theTeit 
and  Fnai  i<awi  waa  as  niaohieroiii  aa  it  was 
iflagal;  it  makmop pecaons  ca|iaMe,  who  were 
iiRapacitaAedhy  kwof  being  m  plaoca,  of  ex* 
enMbf  ofieea,  for  whoa  the  pereesa  who  had 
power  to  eonfer  or  bealow  the  nine,  had  more 
aitoion,  diaa  for  the  penona  who  at  that  Dre- 
amt ei^ieyed  them :  Tbe  oonae^neneea  of  wbieh 
were  quickly  aeen,  in  tniaing  out  the  preMsnt 
poaiiamiii,  to  nM^roon  for  others;  which 
waa  the  lUof  ,  which,  aa  a  Beoich  huhap  said 
of  another  matter,  *  set  the  kiln  m-fiie.' 


Of  these  fire  portacolars  something  hereafter 
nay  be  said ;  at  present,  tins  treatise  is  only  to 
ooosider  bow  for  ^  proceedings  in  capital 
matters,  of  late  years,  hare  been  regular  or  ir- 

S^lar:  and  as  to  that,  I  shall  not  at  all  con- 
er  how  for  tbe  persons  hereafter  mentioned 
were  gvihy  of  the  crfanes  of  which  they  were 
accused,  but  how  for  the  ETidenee  against  them 
was  convincing  to  prove  them  guiltv,  and 
what  crimes  the  facta  proved  agamst  toem  in 
liwwere. 


Rbmabhi  m  FrrsBjouus's  Taial. 

Thb  first  permn  I  shall  begin  withal  shall  be 
Fitaharris ;  and  that  it  may  not  be  wondered, 
that  the  truU  and  condemnation  of  a  permn, 
who  was  confoesedly  an  Irish  Papist,  should 
beeomolainedof;  and  one  whoae  crimes  were 
apch,  that  if  thekw  declared  had  net  made 
iapital,  it  had  been  just,  in  reject  of  the  male- 
focton  for  the  legisfaUiTe  power  to  have  enact- 
ed, lliat  he  should  sufier  the  serereat  punish- 
ment usually  inflicted  for  tbe  highest  crime : 
vet,  in  respect  of  the  common  sood,  it  had 
Been  iuft  and  fit  to  have  nardbnea  him,  if  he 
would  have  confossed  who  were  hisopmpi- 
ratOTB  and.setters-on  ;  l|r  I  am  apt  to  think, 
that  if  that  mnttsr  had  bom  tfaonM^hly  looked 
into,  some  persons,  afterwards  witnesses  m  the 
Iotdltussal*s,  ookMial  Sidney's,  and  Mr.Hamp- 
den's  Trials,  had  either  never  been  prodnoad, 
iar  hfd  not  hagn  ciaditBd  if  prodnoed ;  nsr  wouM 
i%y  lotd^  B<tfT?s  >throat  bngnhmtt  «it  s  and 


my  bid  ftmailaMloaloBallMlMy  mMthiiNi 
worn  their  heads  on  thalr  ahs«Mef*  tottMB  day<^ 
An wiM agree,  that thmnwasagrsat strag- 


gle betnecn  the  Whigs  and  Tom,  ns  Mw 
wan  theneaUed;  for  hangmg er  safteg  Ihaf 
man:  Belh agreed  he  desnrvad  la  be  Im|^ 
edi  the  fin*  theodit  it  ihair  adfaataffo  tn 


ed;  the  fin*  theaght  it  ibair  adfaatage  tn 
save  him  if  he  would  leufow,  the  leal 
thought  it  waa  it  to  hang  Um-for  ftar 
he  wooM  CQafoaa.  And  to  explain  the  mat- 
tSTt  itnfittoaealitlle higher;  Iteemet  bnt 
be  remembered,  that  hafoie  the  hwakmg  e«t 
ef  the  pQMh  plot,  Ifr.Clmrpole  waa  imprmMd 
m  the  Tower  for  designing  to  Mil  the  Ueg,  in 
such  place  and  meaner  aaOaies  aftaiwtnia 
discovered  tike  panista  faijended  to  do  it.  In 
Tnnity  tenn,  Mft,  he  had  anJiaheas  Cemoa 
to  the  Kieg's-bBBch,  andwim  braughtthMMr 
in  osder  to  be  baded,  and  predneed  persoM  el* 
worth  to  bail  him ;  but  the  penalty  of  the  bail 
set  by  the  ceert  waa  so  high,  aedtheeemitse 
agginvaled  theeme  for  which  he  waeeaHH 
m&Bd,  and  the  likelifaood  ef  the  troth  of  it^ 
that  the  bail  refimed  to  Btsnd,  and  CUypole  wae 
Mmanded  to  the  Tower.  But  the  term  ail«v 
when  the  maltsr,  of  whieh  he  waa  aeenaed, 
appeared  barefoeed  to  be  tbe  design  of  other 
people,  he  waa  let  go,  for  fear  the  enammetwn 
itf'it  should  go  fiirther  in  pm>iing  the  popish 
plot  than  any  thmg  at  tmt  time  diseo^'ered'. 
And  if  it  were  uewdiaeeveMd,  upon  whose  end 
what  evidence  he  was  committed,  h  wsnid  gO 
a  great  way  in  diseotnring  the  truth  ef  many 
•»«*»,  «  yet  in  dMi;£(k  (bal  tta«MM 


before  it  took  efiect ;  and  yet  a  like  design  wee 
still  carried  on,  and  many  of  the  tktrgy  of  tbe 
church  of  Ensland  had  been  prevailea  with  to 
cry  the  popish  up  as  a  fonatic  plot),  tlie 
M^ista  and  the  d«gy  of  the  cfaneh  of  Bb#- 
land  being  in  die  late  timea  e^piatty  snfieroa, 
and  oppressed  by  the  fonatieB,  they  naturally 
mw  to  have  a  kindness  for  eeeh  ether,  end 
both  joined  in  haling  the  foonliea;  andtheMfoiv 
pretended,. at  least,  that  they  did  ndbdieve 
any  thing  of  the  Popish  ntot,  hut  that  renort 
was  given  out  by  the  nnaties,  whilst  t^MSf 
themselves  were  denning  sometiiing  against 
the  church  of  Eitfland.  The  jMnists  bavis^ 
ao  grmt  a  part  of  the  deq^y  of  tne- church  of 
England,  ready  to  bdieve  any  thing  ef  a  fona- 
tic plot,  which  they  should  fime,  and  obsenr- 
ing  that  that  which  gave  credit  to  the  ^Dj^sb 
plot,  was  writinga  concurring  with  oral  tes- 
timony, whkdi  it  did ;  for  veij  little  ef  the 
bruth  of  the  Popish  plot  depended  en  the  cnib 
of  Gates,  Bedlew,  er  any  ether  peraon,  most 
of  tbe  foots  of  thst  design,  when  dieeereied, 
peovingthemsdvee:  Toinslanoeinene;Oetee 
dieooveeed  Colemitt  hsd  inleHigewDe  with  La 
Chaiee  of  a  design  en  England,  andtiwtCelB- 
man  bed  papers  tsstifoing  aa  mnch;  tsfasik 
those  papers  were  seiead,  and  owned  by  Oole* 
man,  and  the  putfpeit  of  them 
said  thify  were,  it  waa  not  nu 
Oeteewaanmeneftrnlh  or  not;  the 
witfrnni  OMt^  tether  mM 
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FHriianisi  wlmdi  ma  feocifed ;  lAar  irhkh 
the  Hooae  of  Lmrdfl  made  en  order,  that  Fitz* 
beiris  mi^  or  sboukl  bo  tried  in  ti»  KiiM[%. 
bench  for  the  eeme  trcaiOD ;  enddenlY  mr 
wMchthelpeiiaoiiaitwasdiaoolfed.  Whether 
Fluherrie'e  buniees  wee  the  fareek-neok  ef 
thetperhiment,  I  know  not,  bat  it  wasehrewid* 
fysuepectedtt  wis. 

There  wee  «t  th«t  time  o  Chief  Jottioe  in 
the  King'o«bench,  (sir  Williem  Scrooge,)  who 
WW  hiaiedf  under  en  impeachment  of  high- 
treeeott,  and  had  not,  for  tiiatreaeon,  sativ 
court  for  eome  terms  preceding ;  and  the  trial 
of  Fitzhanw  bong  generally  loohed  upon  to 
be  as  illegal  ee  it  was  odious,  it  was  thought 
oonrenient  to' cany  it  on  by  a  person  of  b£er 
credit ;  whereupeo  one  who  had  been  a  puisne 


t  I  a«y»  the  papists  hafmg 
obasned  whal  the«Yidenoe  wee  which  gate 
Oradillothatpkit,  resolved  to  Daraoe  the  saoM 
jUapS)  and  thereiore  DaM(ecAeM  was  made  use 
is  10  leoTepa^ni  oeLMaasel's  kdgm,  who 
wag  ea  aesuamtanen  of  ny  Wed  flhaftshuiy'e, 
importing  a  plotj*  but  that  was  solbolisldy 
eanied  oa»  and  me  the  toea  Attorney-General 
^  Creswel  hmmt^  who  had  the  etamination 
of  thet  matter,  not  being  qualified  with  the  as- 
omaneehia  suooesaorimdto  carry  onathi^g 
Ihsit^dpeiiheresoeeuorhoneBlyinit,  made 
eaehaaenrfynTortof  4m  matter  to  the  kmg 
and  oeuncil,  that  they  were  cntbeoed  to  vole 
llaiiseluiBOoestv  I>angeiUd  fuilty,  and  that 
it  wasadesign  of  the  papists  toky  a  plot  to  the 
disasBlers  cfiagge,  anl  a  fmtber  proof  of  the 
Popisbplet.  But  that  Attorney. General  being 
eemoved  to  a  place  of  more  honour,  though  m 
lesspofit,  and  another  (sir  Robert  Sawyer)  put 
ia  hie  pIsHpe,  the  pspists  lesolTed  to  cuiy  on 
the  same  design  i  and  no  person  a  fitter  ioatni- 
menl  than  Fitxharris,  in  respect  of  his  religion 
and  his  eoqudmlance ;  but  belbre  his  d«e^ 
came  to  penection,  itwasdiaeorered. 

He  wes  first  imprisoned  in  Newgale,  where 
aoae  persons  ^amongst  whom  Mr.  Oniiish,  as 
I  remeoiber,  mm  meriff,  wan  bdieved  to  be 
ene»  and  it  was  not  the  least  of  hia  crime  that 
he  evdearoured  to  look  into  diat  Arcanum) 
went  to  examine  him  aa  to  the  particuhirg  of  that 
deaigu;  ^Hiich  waa  quickly  taken  notice  of, 
and  the  prisoner,  in  bieaeh  of  the  Habeas  Oor* 
pus  act,  remofred  fiura  thence  to  the  Towte, 
wheiehe  waa  kept  dose  prisoner. 

The  parliameut  at  Oxford  meetmg  aoan 
after  Fitshovris's  apprehensiett,  and  the  House 
of  Oomnmns  being  infimned  of  as  much  of 
his  dengue  as  was  then  disoorered,  they 
thought  themselfes  highly  eonoemed  to  ex- 
amine  him;  but  how  to  doitdMy  knew  not: 
only  they  resolved  ^opon  a  r^rt  which  one 
of  their  oKmbers  nude  them  of  one  Hubert, 
who  confessed  himstf  guihy  of  firing  the 
City  efLondonvt'apon  wnichltwaa  resolTed 
ta/uanune  him  in  the  HocMe  of  Commons  the 
nest  memfing,  but  before  the  Honae  eat,  Hu- 
bert waa  haii^)  that  Fiteharria  should  not  be 
hanged  without  their  knowledge  and  conaant ; 
and  to  eflbct  it,  th^  rememhmd  a  deaignto 
tij  tito  fire  popish  lords  in  the  Tuwer  upon 
iMietmenta ;  wnereupon,  if  they  shouM  be 
aei|ttitted,  it  waa  thoi^t  that  theae  acquittals 
might  he  ^eedable  to  iaroeacfanienti.  To  pre- 
vent which,  the  House  had  cnhftited  general 
impearhmpnfs  of  high-trsasoo  against  Siem  in 
the  Houmof  IjNds ;  which  had  such  success, 
tiiatthe  leidB  were  never,  and  the  judgm  gave 
their  opinion  that  they  cedd  not  be,  tried  on 
Ae  inmctmenig,  aa  long  m  the  impeechmeots 
wareinbefaig;  for  which  rseson  the  House  of 
Ceoamoas  saduhifeed  a  general  impeachment  of 
faigb-tmeaon  in  the  Henaeof  Lordi  againt 


•^mtma^t 


*  fieethe  note  la  CeUicr'a  Cmo,  flu^  vuL  7, 
n.llM6. 
t  flaavid.  a^ p.  fior,  ^iftiM  ColieoldaB. 


judge  of  that  court,  (air  Frauds  Pemberton) 
ana  had  behaved  himself  very  plaunbly,  ana 
had  eained  credit  by  being  tamed  out,watf 
thou^ttobe  the  fittest  person  to  uodertdce 
it,  and  aocenhngiy  the  then  present  Chief 
Justice  was  removed,  and  the  o&er  was  pre- 
ferred to  his  place. 

It  being  resolved  that  Fitzharrw  fchould  be 
tried,  the  businem  waa,  how  to  get  Witaessca 
to  give  evidence  to  a  jury,  and  how  to  ^et  ju- 
ries to  find  the  bill,  and  to  convict  the  prisoner, 
which  were  difficult  pieUminaries. 

A  person  (sir  Wiliam  Waller,)  who  had  been 
one  of  the  House  of  Conunons  which  had  ex- 
hibiled  the  Impeachment,  was  a  prindpal  wit- 
nem ;  hut  if  he  shodd  give  evidence  en  the  m- 
didment,  he  knew  not  how  far  he  might  be 
hereafter  questionable  and  punishable  rar  it* 
when  a  parliament  should  sit  again ;  hot  at 
last  that  person  was  prevailed  upon  to  give  evi«' 
deiice,  \nA  by  what  ineana  is  best  known  to 
himadf.  Ana  asfor  the  juries,  mndan^pottv, 
they  were  satisfied  with  the  mrection  of  tne 
court,  that  they  not  only  m^t,  butought  to  find 
the  bill  and  verdict,  aooordmg  to  their  evidence. 
And  I  think  the  court  was  so  fiv  in  the  rigfatr 

That  matter  being  adjusted,  a  Bill  of  High- 
Treason  was  found  against  the  prisoner;  where- 
upon he  was  preaently  arraigned,  and  after 
mndi  conlest,  and  declaration  of  the  court, 
that  they  oould  hear  nothing  till  he  had  pleaded 
in  dnef  (which  if  he  hod  done,  the  plea  he  af- 
terwards pleaded  which  was  the  iurisdiction  of 
the  court,  had  come  too  late),  he  had  leavts 
Ipifen  bim  to  plead  the  special  matter  of  the 
impeadimenl;  and  aooordinffly  counsel  vrere 
asai^ed  him  to  draw  up  and  argue  his  Flea 
put  in  to  the  jurisdiction  of  the  court:  which 
was,  «<  That  he  was  impeached  in  a  superior 
court  fbr^  same  treason." 

.  Great  endeavours  wei-e  used  te  have  the  fiett 
over-ruM,  without  so  much  ai  hearing  the  pri- 
soner's counsd  for  the  naaintaintnp  it.  I*he  pre* 
tencea  were,  that  the  prisoner  on  his  plea  ought 
to  have  produced  the  record  of  his  impeoch- 
ment,  and  that  the  plea  of  the  impeachment 
lor  High-Treason  in  general  was  naught,  with- 
out specifying  what  the  High-Treason  wse  for 
whtcn  he  was  impeached ;  for  an  impeaeh- 
ersB^ivdmoBtof  Jiigh-Treasoii  in  ge 
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nenl  was  naught ;  that  the  king'  had  power  to 
proceed  on  an  imacMchment  or  indictment  Ibr 
the  same  thinflrffit  nis  dection :  That  the  alle- 
^Ipatioo,  *^  that  Fitzharris  waA  impeached,  which 
impeachment  stood  in  full  force,"  not  ha? ing 
mentioned  an  impeachment  before,  was  naught. 
But  afterunrds  the  Attorney  General  demurred, 
and  the  prisoner  joined  in  the  demurrer.  And 
then  a  day  was  given  to  argue  the  plea  till  Sa- 
turday the  7th  of  May,  at  which  time  the  At- 
torney added  to  tlie  exceptions  he  took  to  the 
plea.  Whether  a  suit  in  a  superior  court  ctin 
take  away  the  junadiction  ot  another  inferior 
court,  who  had  an  original  jurisdiction  of  the 
cause,  of  the  person,  and  of  the  fact,  at  tlie  time 
of  the  fact  committed  ? 

To  maintain  die  plea,  the  counsel  for  the 
prisoner  alledged,  that  an  impeachment  diflered 
from  an  indictment ;  the  6rst  was  at  the  suit  of 
the  Commons  of  England,  and  was  like  an  ap- 
peal, or  rather  an  appeal  resembled  an  impeach- 
ment; that  the  proceeding  were  different  in 
the  trials :  in  the  first,  the  trial  is  by  the  House 
of  Lords;  ip  the  last,  of  a  commoner,  by  a 
jury  of  Commons.  In  the  last,  but  Itltle  time 
was  allowed  for  giving  or  considering  of  die 
evidence ;  in  the  first,  a  much  longer  time. 
That  this  matter  was  never  practised  before ; 
that  the  king  may  pardon  a  criminal  prosecuted 
by  an  indictment^  out  not  by  an  impeachment 
no  more  than  if  prosecuted  by  an  appeal.  If 
he  should  be  acquitted  on  tne  inoictment  it 
might  be  a  questkin,  whether  that  may  be 
ptoded  in  bar  to  the  impeachment ;  and  if  not, 
the  prisoner  should  be  brought  twice  in  jeopardy 
ofhis  life  for  the  same  crime  contrary  to  the 
rule  of  law. 

To  the  objection.  That  the  Plea  was  not  certain ; 
it  being  pleaded  as  an  impeachment  of  High- 
Treason,  not  setting  forth  the  High-Treason  in 
particular ;  it  was  answered,  that  an  impeach- 
ment dififered  from  an  indictment :  for  oy  the 
custom  of  Parliament,  which  is  the  law  of  the. 
land,  such  a  general  impeachment  is  j^ood ;  but 
by  the  law,  a  general  mdictmentof  High-Trea- 
ton,  without  specifying  what,  when,  where,  or 
)ioW,  is  not  good ;  and  therefore  the  plea  of  an 
indictment  uid  an  impeachment  is  variant. 

To  the  objection.  That  there  was  no  impeach- 
ment mentioned  before  the  averment  of  ^lur 
quitUm  impetUio,  it  was  frivolous ;  for  it  was 
before  mentioned  that  he  was  impeached,  and 
then  by  a  necessary  consequence  there  was  an 
impeachment. 

As  to  the  objection.  That  the  king  might,  in 
which  court  he  would,  prosecute  for  High- 
Treason,  it  was  little  to  the  purpose ;  for  the 
ease  did  not  come, up  to  it,  the  impeachment 
being  die  suit  of  the  Commons,  and  not  of  the 
king;  andthatthe  courts  of  Westnoinster- Hall 
had  lefnsed  to  meddle  with  matters  relating  to 
the  parliament.  That  though  the  impeach- 
ment was  general,  yet  it  was  made  certain  by 
the  aveiment ;  that  it  was  for  the  same  crime 
for  which  the  indictment  was:  Thai  the  At- 
toraey-General  might  have  taken  issue,  that 
there  wat  no  wich  impeachment  as  was  pludrd, 


or  else  he  mignt  have  said,  that  the  tn^peach* 
ment  was  not  for  the  same  treason  for  whidi* 
be  iva$:  indicted  ;  but  having  demurred,  he  ha4 
confessed  both  to  be  true.  That  at  common 
law,  if  an  appeal  of  murder  had  been  brought, 
the  king  could  not  proceed  on  the  indictmenty 
till  the  appeal  ^-as  determined ;  "that  the  iud^es, 
whereof  some  were  then  in  court,  had  given 
their  opinions  to  the  king  and  council  concern- 
ing the  five  Popish  Lords,  that  they  couM  not 
be  tried  upon  indictments,  so  lon^  aa  general 
impeachments  were  depending  for  the  sama 
treason  :  and  yet  their  cases  and  this  deferred ; 
there  the  indit'tments  were  found  before  the  im- 
peachments preferred,  and  here,  after  the  im- 
peachment. 

'  In  the  reply  to  vitiate  the  Plea,  it  was  insist- 
ed, That  it  did  not  conclude  *  si  ouriaprooedere 
*  debeat'  as  well  as  *  vult,'  as  was  usual  for 
Pleas  of  that  nature  to  do ;  that  perhaps  this 
matter,  if  the  prisoner  had  been  acquitted  np«m 
the  Impeachment,  might  have  been  pleaded  in 
bar  to  the  Indictment,  but  it  was  not  pleadable 
to  the  jurisdiction  of  the  court ;  that  in  the  casa 
of  the  Five  Lords,  the  Indwtments  were  re- 
moved into  the  House  of  Lords ;  that  appeals 
in  treasons  are  taken  away  by  the  first  of  Ucnrr 
the  4th ;  that  in>the  Plea'it  ou^t  to  be  aTcneJ, 
what  Lex  et  Consuetudo  Pariiamenti  are;  that 
till  Articles  carried  up,  no  man  impeached  is 
obliged  to  answer ;  that  in  all  cases  of  Appeak^ 
a  man  is  put  ti%ice  in  jeopard^r  of  his  lifo,  if  he 
be  tried  upon  an  indictment  within  a  year. 

To  take  a  short  review  of  what  hatn  been  re- 
cited, it  was  thought  the  king's  counsel  run  the 
court  upon  a  rock,  and  it  was  hard  for  them  to 
^et  off.  The  court  had  advised  them  to  tain 
time  to  consider  what  course  diey  would  take ; 
but  the  king's  counsel  were  hasty,  as  th^  al- 
ways were,  when  they  were  resolved  to  vnry 
a  matter  right  or  wrong;  and  having  three  Kayd 
ways,  they  chose  the  worst. 

If  they  had  taken  issue  on  the  record,  or  the 
averment,  that  the .  impeachment  and  indict- 
ment were  not  for  the  same  treason,  they  might 
have  pretended  that  the  Journal  of  the  House 
of  Lords  was  not  a  record,  or  that  the  ]>ebatet 
in  the  House'of  Commons  were  not  cnod  evi- 
dence ;  or  if  they  had  replied,  the  order  of  tha 
konse  of  Lords  for  trying  the  prjboner  in  th« 
King*s-Bench,  to  the  plea,  they  m^ht  have  in- 
sist^ on  the  po\ver  of  the  House  so  to  do;  hot 
having  demurred,  they  confessed  the  troth  of 
all  the  matter  of  the  plea,  and  waved  the  benefit 
of  that  order,  and  stood  upon  points  of  hw, 
either  conceded  by  the  court,  or  resohred  by  tha 
judges  before,  or  such  necessary  inforencci 
from  them  as  were  impossible  to  be  denied. 

It  oonld  not  be  denied,  but  a  general  hn« 
peachment  of  higli  treason,  by  the  cnstom 
of  parliament,  was  good  ;  it  oooM  not 
be  denied,  but,  bv  the  i^solution  of  the  judges 
in  the  case  of  tke  Lords  in  the  Tower,  a  ge- 
neral impeachment  of  high  treason  stopped 
prooeediags  upon  an  indictment  for  the  sama 
matter.  It  did  not  difler  the  case,  that  the  in«> 
dictaanta  In  thn  Ko^Beiicik  Pgnntt  the 
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Lardi  were  i«nio?ed  into  tbe  Hoiae  of  Lonb ; 
fyx  eroiy  one  knows  Detr  indictnents  might 
hftTO  been  picfinred  against  them  for  tbe  same 
crimeL  .  And  if  that  ud  been  the  reason  of  the 
judges  resolation,  wb^  did  not  the  jadgea  then 
in  ooorty  aDy  or  motft  pai-tof  whom  were  jac^es 
at  the  giving  that  opinion,  deny  the  opinion,  or 
the  reason  alledged  P  which  they  did  not  It 
^«ia  not  a  moon  10  disallow  the  plea,  because 
particular  articles  use  to  toUow  general  iin* 
pMchments,  and  the  impeached  are  not  bound 
to  answer  tiU  the  particular  articles  were  exhi- 
bited, wlkich  is  true  ;  for  by  the  same  reason,  a 
detendoat  cannot  jdead  an  action  depending 
against  him  for  the  same  matter  in  a  soperior 
ooart,  unless  the  plaintiff  hath  decfaned  against 
him  in  the  superior  court,  which  ia  not  true.  It 
ma  not  a  reason  that  all  records  in  inforior 
courts  must  be  pleaded  particaiarly,  as  mdict- 
meats,  and  the  nice;  beonse  such  records  must 
be  oeitain  and  particnlar,  or  else  they  are  erro- 
neovs,  and  cannot  be  pleaded ;  but  an  impeach- 
ment may  be  generaL 

Whero  the  matter  of  a  plea  is  naught,  no 
fbm  can  make  it  good;  though  where  the  mat* 
ter  of  a  plea  is  i^od,  aa  ill  form  may  spoil  it. 
If  therefore  a  general  indictment  or  record  is 
nnght,  aa  in  all  the  cases  died  against  the 
pfea,  it  was  no  special  averment  to  reduce  it  to 
•  oertainly,  or  any  form  can  make  it  a  good 
pim :  but  a  general  impeachment  is  good,  and 
thereforeitmay  and  must  be  pleaded  generally ; 
and  pleading  it  specially  wotikt  make  it  false,  if 
there  were  no  subsequent  articles,  as  m  this 
case  there  were  not,  to  asoertain  it.         *. 

It  is  to  no  purpose  to  run  threughp  all  (he 
rafloMe  of  the  counsel  or  court  against  the  plea, 
when  they  all  said  the  matter  <»  the  plea  was 
BOt  in  question,  but  the  form ;  and  yet  when  so 
often  asked,  in  what  of  the  form  it  was  defec- 
tive,  liiey  were  not  aMe  to  answer.  If  it  be 
agreed  tnat  the  matter  of  a  pfea  is  good,  but  it 
in  dcfoetire  in  form,  they  always  she^  how  it 
ought  or  might  have  beoi  mended ;  which  in 
tbie  case  was  never  done :  and  as  thia  case  was 
new  in  sereral  pAitietthirs,  so  it  is  hx  this,  that 
ia  reading  all  the  arguments  of  this  plea,  no 
iMan  knows,  by  what  was  discoursed,  what  was 
tiM?  point  in  question. 

'  After  the  arguments,  the  chief  justice,  in 
akiow  at  least,  very  favourably  offers  the  prt- 
soner's  comsel  Uberty  to  amend  the  plea,  if 
tl^y  oould ;  which  they  (apprehending  as  tliey 
liadf  reason,  for  I  think  none  ein  shew  how  it 
might  hare  been  mended,  rather  a  cateh  tha^  a 
ikvoar)  refused  to  do;  wherenpon  the  court 
task  time  to  consider  of  it,  and  on  tbe  11th  of 
may,  there  being  a  greet  auditoiy,  rather  tA 
be«r  how  du^  judges  would  ferinr  themselves 
0^,  than  to  knowwhat  the  kw  efihe  plea  was, 
tbe  chief justioe,  without  any  refsons,  (Jkslivered 
the  opinion  of  the  cocrtt,  upon  confcfenotf  had 
with  other  judges,  that  his  brothers,  Jonas, 
Raymond,  and  nimsalf,  were  of  o]Hnion  that  the 
l^.was  insufBcient>  his  brother  Dolben  not 
resolved,  hut  doubting  concerning  it,  and  there*- 
fore  awarded  the  piuonw  iMA  plettd  to  the 
vou  YIII. 


indietroent,  ^vWch  be  did,  Not  Guilty ;  and  Li) 
trial  ordered  to  be  the  next  term. 

I  think  it  would  puzzle  any  person  to  shew, 
^  if  ever  a  court  of  nestminster-Hall  thought  a 
*  matter  to  be  of  such  diliicuhy  as  fit  to  be  ar- 
gued, that  they  gave  their  judgments  lider* 
warda  without  the  reasons  :  it  is  true,  that  the 
eourts  of  civil  law  allo^  debates  amongst  the 
judges  to  be  private  among  themselves ;  but 
the  proceedings  at  common  faiw  always  were, 
and  ought  to  oe,  m  apirta  curia.^  Had  thin 
practice  taken  phice  heretofore,f  as  it  hath  of 
late  (but  all  stnce  this  precedeat),  no  maa 
could  have  knowa  what  the  law  c^  England 
was,  for- the  year-books  and  reports  are  uflihintf 
but  a  reblk)n  of  what  is  sain  by  the  counsa 
and  judges  in  giving  judgment,  and  contain  the 
reasons  of  tiie  judgment,  which,  are  rarely  ex- 
pressed in  thereoord  of  the  judgment ;  and  it 
IS  as  much  the  duty  of  a  judge  to  give  the 
reasons  why  he  donbts,  as  it  is  of  him  who  ia 
satisfied  in  the  judgment.  Men  sometiraee 
will  be  ashamed  to  oner  thoee  reasons  in  public, 
which  they  may  pretend,  satisfy  them,  if  con«* 
eealed  ;  besides,  we  have  a  auurira  in  law  un* 
deniable,  and  of  great  use,  that  any  person 
whatever  may  rectify  or  inform  a  Oourt  o^ 
jud^  publicly  or  privately,  as  Aimcoa  Curiief 
a  fhend  to  the  Court,  or  a  friend  to  justice  I 
but  can  that  be  done,  if  the  standers-by  know 
not  the  reason  upon  which  the  Court  jnonoonce 
their  judgment  P  Had  the  three  judjfcs,.  vrho 
were  dear  in  their  opinion,  given  theur  reasons 
of  that  opinioB,  perliapa  some  of  the  standers* 

S:  might  have  shewed  reasons  untheught  of  by 
em,  to  have  made  them  stagger  in,  :if  not 
•alter  that  opinion  ;  or  if  justice  Dolbca  had 
given  the  reaaoa  of  his  doubt,  perhaps  a 
stander-by  might  have  sKewn  him  a  reason 
nnthought  of  by  hits,  which  would  bnve  made 
him  positire  that  the  plea  was  or  was  not  a 
good  plea. 

if  a  man  BWcers  what  is  true,  not  knowing  it 
to  he  true,  though  it  be  logically  a  truth  as  it  ia 
dntniguished,  yet  it  is  morally  a  lye  ;  and  if  a 
judge  gire  judgment  accoraiiig  to  law,  not 
knowing  it  to  be  so^  as  if  he  did  not  know  the 
reason  of  it  at  that  time,  hut  bethought  himself 
of  a  reason  for  it  afWwards,  thoug^  the  iudg" 
meat  be  legal;  yet  the  proneundng  of  it  is 
unjust. 

Jud^  ou^ht  to  be  bound  xn  by  the  reasons 
given  in  public,  and  not  satisiy  or  fnake  good 
their  judgi^ent  hj  aiter-thoi^t  of  reesons* 
How  very  ill  did  it  become  the  chief  justice 
Pophton,  a  person  of  learning  and  pafts,  in  the 
attainting  sir  Wialter  Rbleigh,  of  which  trial 
all  since  that  time  Have  <^iiiplaindl  ?  when  he 
gave  hi»  opmioo,  that  the  affidavit  of  the  lord 

-  J ■   ■  •  -  -       ^    ■»■« 

«  2  Co.  Inst.  103. 

t  Of  old  time  before  Bdw.  3,  the  reasoim 
used  te  be  entered  on  record  in  <sm^  of  difflu 
eolty ;  .  but  ever  afterwards  #l!re  4XMistandy 
piosooncqd  by  the  Court,  that  they  might  M 
published  m  the  Books  of  Catsv  end  Beportr^ 
4  Co.Iafl^.  4% 
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CoUmwi,  taken  in  tbe  abtenceof  nr  Walter, ; 
might  be  grireo  in  endenoe  against  him,  without 
urwlaci^g  the  lord  Cobham  faoa  to  face  to  sir 
naiter  (which  was  desired  by  him  although 
the  lord  Cobham  was  then  fiHthoomin^). 
When  he  summed  up  the  evidence,  he  said, 
*  Just  then  it  came  mto  his  mind,  why  the 
accuser  should  not  oome  face  to  ftcetothe 
peifioner,  because  he  mifriit  retract  his  evi- 
dence ;  and  when  he  shoidd  see  himself  must 
die,  he  would  think  it  best  that  his  feUow 
should  live  to  commit  the  like  treason;  and 
so  in  some  sort  seek  revenge.**  Which,  be- 
sides that  it  is  against  tbe  coamon  law,  and 
reason,  it  is  againat  the  express  rtatute  of 
fedw.  6,  which  takes  care,  that  in  treason  tlie 
witness  shall  be  brought  face  to  face  of  the 
person  accused. 

Did  it  become  a  just  man  to  give  his  opinion, 
and  bethink  himself  of  a  reason  afterwards? 
And  I  am  mistaken  if  it  will  not  herein  appear, 
that  many  pemons  complained  of,  have  not 
^^^iToiity^  the  same  weakness  orimustice, 
aall  h  wliieh  you  will ;  so  foolish  are  tne  best 
lawyers  uaA  plausible  speakers,  when  they  re- 
volve to  carry  a-  point,  whether  just  or  not : 
however  thev  may  deceive  tbe  ignorant,  yet 
they  talk  and  argue  rery  absucdiy  to  the  ap- 
prraeami  of  the .  m^fority  of  manJcind.  And 
ihey  had  been  sooner  discovered,  but  that  the 
discoverers  werequieklv  suppressed  and  crush- 
ed, as  srandaKsers  of  the  justice  of  the  nation. 
And  IthmkthismaybelustlycBUedthe  first 
mute  judgment  given  in  Westminster-Hall. 

But  to  return  to  Fitahanris*s  trial,  which 
•ameoatbe  0th  of  June;  and  then  the  king's 
counsel  made  use  of  their  arts  in  managing  the 
jury.  And  first,  there  were  a  great  many  per- 
aoas  Ibr  jurors  to  whom  Mr.  Attorney  had  no 
stomach  ;  some  chidlenged  for  cause,  for  that 
Ihey  were  no  FreehoUers,  as  John  Kent,  Gilte 
fihute,  Nathaniel  Grantham,  and  several  others ; 
and  the  challenge  allowed  to  be  a  good  chal- 
len|^  by  all  the  Court ;  for  though  the  chief 
justice  only  spoke,  yet  all  the  Court  assent  to 
whatonejudge  says,  if  they  do  not  shew  their 
dissent  I  do  not  take  notice  of  this,  as  com- 
plaining of  it,  fiw  I  think  it  is  a  flood  cause  of 
cballenga  in  treason  ;  but  then  1  cannot  but 
wonder  at  the  assurance  of  the  same  king^s 
counsel,  who  denied  it  to  be  a  good  cause  of 
•halleagein  theiord  Russel's  triaL  It  is  true, 
that  was  a  trial  in  the  city,  but  that  matter  bad 
nocoasidetatiQn  in  the  judgment;  fbrsAerthe 
h»d  Russel's  oounsd  umI  oeen  heard,  all  the 

i'udges  delivered  their  opipions,  that  at  common 
aw^  No  Freehold  was  no  challenge  in  treason ; 
and  that  the  1  and  9  Phil,  et  Mar.  had  re- 
stored the  trial  in  treason  to  be  what  it  was  at 
oommon  law  :  of  which  number  of  judges,  sir 
Francis  Pemberton  and  sir  Thomas  Jones  were 
two;  n^,  air  Francis  Pemberton  asked  Mr. 
PoUexfen,  \fhether  he  found  any  resolution -at 
common  law,  that  no  freehold  was  a  challenge 
in  treason.    And  that  judgment  is  ailerwaras 
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cited  in  cohmd  Sidney's  trial,  as  the  opinion  of. 
all  the  judges  of  En^and,  That  no  freehoki 
was  no  chuleoge  to  a  luror  in  treason  at  com- 
mon law  ;  ana  ookmd  Sidney's  trial  was  in  a 
county  at  large. 

But  if  it  was  not  a  chaDenga  at  common 
law,  I  would  know  how  it  came  to  be  a  chal- 
lenge in  Fitzharris's  case  ?  There  was  no  in- 
tervening act  of  parliament  lo  alter  the  law  be* 
tween  tne  two  trials,  that  I  know  of.    '^ 

Another  art  used,  was  to  challenge  for  the 
king  without  cause,  where  no  cause  could  ba 
shewn,  such  jurors  as  they  did  nut  like. 

-The  prisoner  was  trouUed  at  this,  and  qi* 
peals  to  the  Court,  whether  ^  Attoniey-Ga* 
neral  was  not  obliged  to  shew  hH  cause  of 
challenge;  but  is  answered  by  the  Court, 
that  he  need  not  till  all  the  pannel  was  gone 
through,  or  the  rest  of  the  jurors  challei^pedy 
which  is  true  ^  but  had  the  prisoner  been  ad* 
vised  to  challeiige  the  rest  of  thf  jury,  as  he 
wouM  have  been  if  he  had  had  counsel,  the 
attoniey  must  ha^^e  waved  his  challenge,  or. 
put  off  the  trial.  And  since  he  was  not  allowed 
counsel,  why  should  not  the  Court,  aocordinff 
to  their  duty,  as  they  have  said  it  is,  advised 
him  so  to  do  ?*  1  am  sure,  in  count  Conii)g<- 
smark's  tnal,t  when  sir  Francb  Wianingtoo 
challenged  a  juror  without  cause  for  the  king^ 
the  Court  preseutly  asked  the  cause;  and 
such  answer  was  made  by  the  prosecutor's 
counsel  as  was  made  to  Fitsharris :  where* 
upon  the  Coini  told  the  count,  that  the  way  to 
make  them  shew  their  cause  of  challeiige.  was 
to  challenge  all  the  rest  of  the  jury ;  sm  tnere* 
upon  the  challeDge  ivas  wav^.  They  were 
ddTerent  practices,  tending  to  different  ends  ; 
and  accordingly  it  sucoeeoed  ;  Fitsharris  was 
convicted,  and  the  count  acquitted. 

Upon  the  trial  the  evidence  was  this ;  Fits* 
hams  was,  the  21st  dav  of  February  i£%i^ 
with  Everard,  and  gave  him  heads  by  word  of 
mouth,  to  write  the  pamphlet  in  the  indict- 
ment mentioned,  to  scandalise  ^  king,  raise 
rebdiion,  alienate  the  hearts  of  the  people,  and 
set  them  together  by  the  ears;  thelibawasto 
be  presented  to  the  French  ambassador's  con- 
fessor, and  he  was  to  present  it  to  the  French 
ambassador ;  and  it  was  to  set  these  peojple 
together  by  the  ears,  and  keep  them  clashing 
and  mistrusting  one  aQotber,  whilst  the  Fren^ 
should  gain  Flanders,  and  then  they  would 
make  no  bones  of  England :  for  which  libel 
Everard  was  to  have  forty  guineas,  and  a 
monthly  pensjon,  which  should  be  some  thou- 
sands of  pounds.  Everard  was  to  be  brought 
into  the  cabal,  where  several  Protestanta  and 
parliament-men  came,  to  give  an  account  to 
the  ambassador  how  things  were  transacted. 
ETerard  asked  w^  woula  be  the  use  of  the 
libels  ?  Fitzharriasaid,  we  sbaO  disperse  them 
we  know  how  ;  they  were  to  be  drawn  in  the 

*  See  the  Note  to  the  Case  of  Don  PanU- 
leon  So,  vol.  5,  p.  466,  and  that  to  Twynls 
Case,  vol.  6,  p.  516,  of  this  CoUectwiw 

t  Se^  the  Trial,  iVra. 
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fkthertd  npon  them.    This  was  the  sum  of 

ETerard's  evidence. 

Mr.  Smith  proved  Fitsharrb's  givine  in- 
ftnictiona  to  Everard ;  and  sfa-  William  ^YalJer 
and  others  fmwed  the  libd,  and  the  discomve 
about  gainmg  Flanders  and  England :  other 
witnesses  were  examined  to  prove  Fitzharris's 
hand.  For  the  prisoner,  Dr.  Oales  said,  Eve- 
rard  toM  him  the  libel  was  to  be  printed,  and 
td  be  sent  aboat  by  the  penny-post  to  the  pro- 
testing lords,  and  leading  men  of  the  House  of 
Ckimmons,^who  were  to  be  taken  up  as  soon  as 
fli^y  had  It,*  and  searched,  and  to  have  it  found 
about  them.  -He  said  the  Court  bad  a  hand 
in  it,  and  the  king  had  nven  Fitzharri^^ntaey 
Ibr  it  already,  and  womd  give  him  more  if  tt 
had  success. 

Mr.  Cornish  said,  when  he  came  from  New* 
gate  to  the  king,  to  give  him  an  account  in 
what  disposition  he  found  the  prisoncKto  make 
m  discovery  ;  the  Idnsr  said,  he  had  had  him 
often  before  him  and  nis  secretaries,  and  could 
make  nothing  of  what  he  did  diteover  ;  that  he 
had  for  near  three  months  acquainted  the  king 
he  was  in  pursuit  of  «  Plot,  of  a  matter  that 
rdated  much  to  his  person .  and  government, 
and  that  in  as  much  as  he  made  protestations  of 
seal  ibr  his  service,  he  did  countenance  and 
give  him  some  money ;  that  the  king  said  he 
came  to  him  three  months  before  he  appeared  at 
the  councfl-table. 

Colonel  Mansel  said,  thatsir  William  WaDer 
gave  him  an  account  of  the  business  in  die 
presence  of  Mr.  Hunt,  and  several  others ; 
and  said,  that  when  he  had  acquainted  the  king 
with  it,  the  kin^  said  he  had  done  him  the 
ereatest  piece  ofservice  that  ever  he  had  done 
Eim  in  nis  life,  and  gave  him  a  great  many 
thanks :  but  he  was  no  sooner  gone,  but  two 
gentlemen  told  him,  the  kinff  said  he  had 
muken  all  his  measures,  and  Uie  king  would 
liave  taken  him  off  one  way  or  other :  and  said 
that  the  design  was  against  the  Protestant 
Lords,  and  Protestant  Party.  Mr.  Hunt  con- 
firmed the  same  thing ;  and  added,  that  he 
said  the  desif^  was  to  contrive  those  |MipeM  into 
the  hands  ot  the  people,  and  make  them  evi- 
dences of  rebellion  ;  and  appealed  to  sir  Wil- 
fiam  Waller,  who  was  present,  whether  what 
he  said  was  not  true  ?  Mr.  Bethel  said,  Eve- 
rard,  before  he  had  'seen  Bethel,  or  heard  him 
speak  a  word,  put  in  an  information  of  treason 
against  him,  at  the  jnsjdgation  of  Bethel's 
mortal  enemy;  which  ipibrmation  was  so 
mundless,  mat  though  it  wSs  three  years 
Sefore,  yet  he  never  h^rd  a  word  of  it  till  the 
Friday  Wol^. 

Bin.  Wall  said,  Fitzharris  had  850/.  200/.  or 
tSOL  torbriiiffinff  in  the  lord  Howard  of  Es- 
criek ;  shea/Med,  that  Fitzharris  was  looked 
upon  to  be  a  Roman  CathoUc,  and  upon  that 
acooontit  was  said  to  be  dangerous  to  let  him 
go  near  ^e  king  ;  that  he  never  was  admitted 
to  the  king. 

The  fora  Conway  sud,  that  the  king  had 
daolved  ia  comiGil,  thai  Fitzhaon  had  been 
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employed  bv  him  m  some  triflmg  bnshiesses, 
anu  that  he  had  got  money  of  him ;  but  added, 
as  of  his  own  knowledge,  that  the  king  never 
spoke  with  him  till  after  he  was  taken,  which 
was  the  iSth  Fdiauary  last. 

AH  the  Evidence  bemg  over,  it  was  summed 
up  by  the  counsel,  That  upon  all  the  circum- 
stances of  it,  Fitzbairis  was  the  contriver  and 
director  of  the  libel ;  that  it  was  a  treasonable 
libel,  and  a  Jesuitical  desifin  ;  that  the  excuse 
he  made,  as  if  Everard  drew  him  into  it,  or 
trepanned  him  into  it,  was  in  vain,  nodiing  of 
that  being  proved.    That  •  Everard  could  do 
nothing  alone,  and  therefore  sir  William  Waller 
must  he  in  the  contrivance  ;  but  that  was  un* 
likeKr :  thyvt  the  prisoner  wouki  insinuate  that 
the  king  lured  him  <to  do  it,  bocause  the  king 
gave  him  money,  but  that  was  out  of  chari^ ; 
and  therefore  concluded,  with  a  great  many 
words,  that  an  English  Protestant  iuy  of  1< 
substantial  men  could  not  but  find  tne  prisoner 
GuiHy. 

The  Court  added,  that  thoag^  Dr.  Gates 
said.  Everard  said  it  was  a  design  of  the  Court, 
and  was  to  be  put  on  some  Lords,  and  into 
some  parliament-men's  pockets  ;  yet  Everard 
was  tnere  upon  oath,  and  testified  no  such 
thinff  in  the  worid  ;  and  for  the  Impeacbmeot 
in  the  liords  House,  they  were  not  to  ifhb 
notice  of  it. 

After  which  the  jury  informed  ^e  Courts 
that  they  heard  there*  was  a  vote  in  the  Bonsa 
of  Commons,  that  the  prisoner  should  not  be 
tried  in  any  inferior  .Court :  to  which  the  chief 
justice  said,  that  that  vote  could  not  alter  tha 
law,  and  that  the  judges  of  that  Court  had  con- 
forenoe  with  all  me  other  judses  concerning 
that  matter ;  and  it  was  the  opinion  of  all  tha 
jud^  of  Englandi  that  that  Court  had  a  juris* 
diction  to  try  that  man.  After  which,  justice 
Jones  was  of  opinion,  that'if  he  were  aci|nitted 
on  that  indictment,  it  might  be  'fileaded  m  bar 
to  the  impeachment ;  and  justice  Raymoni 
delivered  his  opinion  to  the  same  pvopose.  It 
is  strange  that  all  the  judges  should  heof  thai 
opinion  ;  yet  before  it  was  said,  justice  Dolbea 
doubted.  It  is  more  Strang,  that  if  justice 
Ddben  was  not  of  that  opimon,  he  woaM  hear 
it  said  he  was,  and  not  contradict  it  It  is 
most  strange,  that  if  the  Judges  «f  ^at  Court 
were  of  that  opinion,  they  had  not  declared  so, 
in  the  arguing  or  giving  judgment  «n  the  Plea  ; 
for  that  was  tne  matter  of  it,  being  pleaded  to 
the  jurisdictk>n  of  the  Court,  that  tb<By  .had  .not 
power  ao  try  the  prisoner  for4hat  crime,  ao 
cireumslanced. 

If  the  Plea  had  been  over-ruled  as  to  the 
matter,  none  wouU  have  been  so  inmertinent 
as  to  go  about  to  maintain  the  form  of  it. 

Now,  tossy  truth  in  behalf  of  the  j^ubKe^ 
and  not  on  behalf  of  Fitzharris,  the  evidence 
was  unfiuriy  summed  up ;  for  Fitzharris  never 
pretended  Everard  drew  him  in,  or  was  to 
trepan  him  :  it  is  true,  he  asked  Everard  what 
the  design  of  th^  pamphlet  was,  and  whether 
he  was  or  not  put  upon  it  to  trepan  others? 
Who  answered^  be  wa»  not,    But  afterwarda 
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nfenl,  1»  said,  FitEharris  told  bha  the  nee  of 
the  Kbeb  ireieto  dispone  them  he  kneir  bow ; 
tUftt  they  were!  to  be  drawn  in  the  name  of  the 
Nonconformists,  and  put  upon  them.  Aad, 
Oates  aaid,  ETeimid'Sasd  the  hbds  were  to  be' 
printed,  and  tent  abroad  by  the  peany^poat  to 
the  pEOtestin^  I^ords,  and  leading  men  of  the 
House  of  Commons,  and  ^e  persona  seised 
with  them  in  their  pocfcels  ;  which  is  aHatloiif 
aiideuoe  that  the  libel  waa  designed  to  trepan 
4itlierB;  andthot  was  oU  along  the  ianport  of 
Fitadiarris's  4|uestioiis,  though  eonpiBgly  not 
aDswesed  by  some. oif  the  witnesses,  and  as 
4ainningly  omitted  in  SMmmingc  up  the  e^idenee. 
It  is  true,  the  chief  justice  saifl,  Evewrd 
said  no  audi  thag  as  Oates  had  sssd  ;  but  why 
was  not  Ererardf  who  was;  Ifaenmaent,  aaked, 

whedier  he  said  fhai  Oatea  hud  given  in  en- 
denceP 

There  cannot  be  ahewaany  preoedent  where 
a  witness  contradicts,  or  says  more  or  less  than 
jt  witoesB  that  want  bcfbre  hun,  by  the  hear- 
/MTof  thatwiUMaa;  bat  the  fint  witness  m 
.«dced,  what  he  aaya  toit?  Why  wasnot  air 
William  Waller,  who  was  also  praaent,  uaked 
»&atha  aaid  totbe  eiidettce  of  Mr.  Mansel 
Bud  JMr.  Hunt?  And  who  it  waa  that  in- 
ionnad  air  Williai9  wbjit  the  king  said  f  It 
was  no  way  in  proof,  nor  pretended  by  Piu- 
Jiarris,  that  any  person  was  ooncenied  in  that 
flatter,  but  Everard  and  Fitsharris,  thoiurfa  it 
'waaahoewdiy  suspected  by  the  House' of  0>m- 
'mfloa ;  and  no  man  thatreads  the  trial,  but 
Mierea  there  were  many  move  oonomied  not 
yrt  diaooTered :  but  the  counsel  might  have 
-bitt^t  in  any  judge  of  the  CouK  by  the  bead 
and  shmildors  to  be  a  confedenito,  ar  well  as 
air  William  Waller,  who  traa  a  Jadc-a-lent  of 
^eir  QWR  settiBg  up,  in  order  to  knock  him 
nma  again. 

It  waa  not  pretended  by  Fitaharris  that  the 
long  save  bias  any-money  to  frame  liiat,  or  any 
«tber  lib^l ;  tbara  was  ^denoe,  that  he  hti 
«ot  money  of  the  kmg  fbr  sosm  Uttle  matter 
J?  7*!.  «»ploy«J  in,  pefhapa  for  bringing  m 
lib^  dispeiWabroad,  or  dianyvenng  ^lote. 

Uaon  the  wlioie  evidence,  it  was  plahi  dial 
Fitzbams  was  an  Irish  papist  j  it  was  plam 
aa  was  the  only  visible  contnver  of  the  libel ; 
who  werabehind  the  curtain  ianoi  plain,  and 
$•  know  theto,  wm  the  design  of  the  impeach. 
iBent  * 

^1*5?  ***"  tt  was  a  devilish  Jesuitical  design, 
«etboCouH«od«M>iiMel,  in  summing  up  the 
evid^ce,  agreed  it  to  be ;  it  was  plain,  that 
the  kbd  was  such,  tbat  if  dispersed  with  inten- 
*eo  to  stir  np  the  king's  subjects  against  him, 
It  hadbeeo  bigh-treaaon  within  the  statute  of 
Ae  latb  of  tbe  king :  but  wbat  ttie  mtention  of 
'Ifce  oontriving  of  the  Bbel  vras,  ww  not  very 
iMftoin  ;  andlherefol^,  conaequcnay,  what  the 
crime  of  K  waa,  was  uncertam. 

To  take  the  avidenca  an  the  ways,  as  to  the 
detfga  of  the  contriving  of  the  libel,  it  is  ea- 
ipable  of  being  iuterprc^sd ;  the  easiest  con- 
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tMtian  to  paftead  to  the  kiag,  thai  he  had  in- 
torcepted  a  libel  privately  dispetaed ;  and  to 
make  it  more  likely,  it  ahoMid  be  framed  in  the 
Noneonfbrmists  naaiea,  to  make  his  report  the 
more  credible  (for  of  papiste  or  ^urch-men  it 
could  not  be  believed),  to  gijt  more  mone^  of 
the  king  ;  and  that  matter,  by  all  hia  questioaia 
to  the  witnesses,  he  most  drove  at :  and  thai 
would  at  most  be  but  a  cheat. 

A  more  criminal,  but  kas  credible  oonstrBC^ 
tion,  is  to  believe  he  designed  to  dispevaetbem^ 
to  eicite  and  prevail  upon  the  disoontieated  to 
take  up  arms. 

For  what  efiect  bad  that  pamphrdt,  when  it 
waa  (for  it  waa  afterwards)  msparsed,  upon  the 
minw  of  the  people  ?  Or  what  ^ect  could  auv 
man  of  sense  tliink  it  could  have  ?  For  thougb 
it  was  a  virulent,  ^et  it  waa  as  foolish  a  con^* 
trived  libel  as  ever  was  writ ;  yet  I  own,  if  it 
had  been  wtii  and  dispersed  with  that  desigD) 
it  had  been  high-treaaon  within  the  statute  of 
£dw.3. 

But  the  most  natural  construction  of  tha 
worst  design  of  it,  waa  to  trepan  -the  pariia* 
meot-men,  and  maike  the  libels  evidences  of  a 
rebellions  oonspnacy :  this  Everard  cofkfosaea 
Fitzharris  told  him  f^aa  the  use  to  be  amde  of 
them ;  and  Everard  could  not  know  the  dSesign 
of  them,  but  by  what  Fitzhairis  Udd  him.  And 
Oates  well  explains  wbat  Everard  meant  by 
the  words,  in  his  evidence,  '  put  the  kbel  on 
*  the  Nonconformists,'  by  what  Everard  tokft 
him. 

But  y«t  even,  that,  thou|^h  in  itself  the  high- 
est crime  a  man  can  beguiky  of,  next  potting 
itine3cecution,isbutacoBSDU'acy ;  which  waa 
mildly  punished  in  Lane  ana  Kiio;e  their  case^ 
though  thia  exceeded  that;  that  being  a  deaiga 
oidy  againat  one  person,  thiaagainat  ma«y. 

Yet  though  this  was  of  no  higher  crime  bjr 
tiie  law,  aa  now  established,  than  a  misdC' 
meanoc,  it  waa  fit  for  the  legislative  power  to 
have  punished  it  in  the  manner  it  waa  punished ; 
which  yet  the  Iq^jialative  ]^wer  ought  to  reaeat 
aa  an  injury,  for  an  inferior  €!ourt's  snatrfuag 
the  exercise  of  that  power  out  of  their  hands^ 
which  only  befengs  to'  the  supreme  authoritjr* 
That  this  crime,  upon  construction  of  the  en^ 
■dence  taken  in  the  beat  aenae,  is  no  traaaon  ; 
though  the  hbel  should  in  all  pcobabdity  ineito 
the  subject  to  levy  war,  which  it  was  not  likely, 
to  do,  or  if  in  lact  it  had  been  the  cauae  of  a 
rpbelhon,  yet  if  it  was  not  designed  by  the  con<« 
trcver  to  that  purpose,  it  was  not  treason  by 
the  statute  of  Edward  3,  or  Chariea  9,  ibr  in 
tbe  last  stotuto;  it  is  designing  to  levy  war,  and 
in  the  slatoto  of  Edward  .H,  it  ia  a  attained  ooii^ 
struction,  to  make  designing  to  levy  vrar,  trea^ 
MNi  ;-yet  none  ever  pretraded  to  sthuo  the  sense 
of  that  atatnte  farther  than  deswaing  to  do  tL 

If  the  ill  elfeoto  the  hbel  «d,  or  mishtpia* 
dttoe,  made  it  traaaon,  ^ea  sir  fiaam^  jlaaay 
wlio  read  it  in  court  at  tho  trial,  and  tlto  jwriatef 
that  aAerwards  priated  and  |>nblished  it,  aad 
sir  William  Waller  who  read  it  to  Mr.  Mant, 
and  others,  were  gu^  of  l^aaaoa}  Ibrthe 
HbH  oanicd  at  vaaom  or  cfaana  with  iilto 
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more,  for  facing-fraroed  by  Fitiharm  orEveiardf^ 
pr  finr  beioff  published  by  «itber  of  them,  than  il* 
poblbhed  %  another  pen^n. 

The  difierence  is,  Astrey  read  it  aloud,  as  hia 
duty ;  the  prhiter  fMinted  and  publiahed  it  for 
gain ;  sir  WiUiam  Wallor  pubUahed  it  as  a  no* 
vel^$  and  it' Fitsharris  oontrived  it,  to  put  it 
upon  the  noucooiomiist,  or  parUamant-Rien, 
^nd  not  to  stir  up  a  rebellion,  ttiou^  it  ttfided 
to  all  the  ill  cgoaequences  menUcned  in  his 
iailictineBt,  yet  it  was  not  treason. 

But  it  wij  be  ura«d,  how  shall  Fitzharris's 
intentions  be  proyedF  it  was  a  question  which 
made  a  mi|^ty  sputter  in  argukig  the  plea» 
Uow  shall  it  be  proved,  that  tl^  •impeachment 
iras  for  the  same  treason  for  which  the  indiot* 
mentwas  ?  fiut  in  the  trial  of  Fitzharris,  that 
question  was  folly  cleared  ;  for  it  was  proved 
tliere,  that  the  very  libel  then  produced  in  court, 
was  the  same  libel  read  in  die  House  of  Com- 
IDons,  upon  which  the  impeachment  was  voted. 

And  to  say  troth  nothing  can  be  put  in  issue, 
hut  is  capabiie  of  trial :  quo  animo  a  tninfl^  is  done 
io  aU  jovert  acts  of  a  deai^,  is  one  of  Uie  main 
questioBs  ;*  or  to  speak  m  law  phrase,  whether 
ioue  proditarU  or  not,  an  adverb  of  great  use 
and  sense,  theiiffh  heretofore  slighted ;  and 
under  which,  1  beheve,  a  great  many  persons 
will  be  enforced  to  shelter  themselves  firom  be- 
ing nunished  by  tlie  biw  established. 
.  X o  msn  will  pretend  that  libel  did  any  man 
mischief  but  the  contriver;  nor  in  probability 
could  have  done,  if  not  used  to  the  purpose 
Everard  said  to  Oates.  Yet  other  persons  have 
been  guilty  of  as  illegal  acts,  of  worse  conse- 
quences in  prospect,  and  much  worse  in  effect, 
audit  did  not  amount  to  treason.  I  dare  say, 
the  alle^tion,  that  they  distuibed  the  kingdom 
by  then*  acts,  and  war  caused,  to  be  moved 
a^^nst  the  king,  is  true  of  *them,  and  they  are 
l^lty  of  all  the  aggravations  used  in  indict- 
nents  of  treason. 

To  instanoe  in  aoroe  of  many ;  did  it  not 
inake  a  migh^  heart-burning  in  the  city 
ffgainst  the  govenuuent,  and  raised  great  jea- 
WuMes  between  the  king  and  people,  when  the 
ffaeritfs.  North  and  Rich,  were  imposed  on  the 
city  i  I>id  not  the  taking  away  tiie  city's  right 
pfeipcting  sherifb,  and  the  suspicions  for  i^t 
end  it  was  don^,  beskkv  the  ill^^ities  that  fol- 
feved  ;  if  what  sir  Edward  U^iert  says  in  bis 
late  ViadicatioB,  fol.  16.  be  law,  as  it  hath  an 
aspect  as  if  it  were,  that  grand  juries  returned 
bysuahasare  sherifis  in  tact,  bat  not  in  right, 
aw  illegal,  and-  convictions  on  thttr  preaent- 
iB«ta  are  illegal  and  void,  givst.  great  distur- 
kance:  and  4!at  opinion  seems  to  be  cennte- 
■anoed  by  say  l6rd  Coke'athird  iiistit  fol.  39. 
m  his  oamnient  on  tiie  llth  of  Hsniy  4.  and 
ooBsaqncDlly  my  lord  Rassel's,  and  other  at- 
taindors  wid?  Did  it  not  add  to  theheart- 
taniag,  the  punishing  those  cilizeBS  as  rioters 
who  ware  at  GaiMhsIl,  innoeeBtly  cstpsting 
lUrxigbtitfciacling?  Was  it  not  an  incnase 
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I  of  the  mischief,  thebriogintf  the  Quo  Warranto 
against  the  6Xy^  wherd)yUie  credit  of  the  oily 
was  lost,and  many  orphans  9tarved,and  niore  im  - 
poverished,  beyond  Uie  possibility  of  recovery  ^ 
And  It  was  yet  heightened  by  the  judgment 
given  in  the  lughest  case  that  ever  came  into 
Westuinster-hiw,  by  two  judges  only,  and  that 
without  one  word  of  reason  ^ven,  at  th^  pn>- 
nouncing,  according  to  the  pattern  of  Fitz- 
harris's  case,  and  was  the  second  mute  jucjg- 
raent.  Did  it  not  fright  all  honest  men  froui 
being  on  criminal  juries,  when  Wihner  was  so 
illegally  prosecuted  for  not  giving  a  verdict 
against  hiy  conscience,  by  an  AMsiae  repiegianth 
and  information  ?  And  did  not  that  make  all 
merchants,  who  had  transactions  beyond  sea» 
afraid  to  3end  their  servants  thither,  for  fear 
they  might  be  laid  fay  the  heels  till  thmr  fetched 
them  back  i^g;ain  ?  Did  it  not  startle  me  Lofdf 
and  the  leading  men  of  the  House  of  Commons, 
mentioned  so  often  in  Fitzharris's  trial,  when 
the  earl  of  Essex,  lord  Russel,  colonel  Sidney^ 
Mr.  Hampden  and  several  others,  were  clap- 
ped up  close  prisoners  in  the  Tower ?  Didit 
not  deter  an  honest  man  ih>m  ap[leariDg  to  wit- 
ness the  truth,  when  sir  Patience  Ward  waa 
convicted  of  perjm'y ;  Did  it  not  provoke  two 
great  and  noble  fomilics,  when  the  lord  Russel 
and  colonel  Sidney  were  so  illegally  and  un- 
handsomely dealt  withal,  as  shall  be  hereafter 
declared  P  Did  it  not  provoke  all  the  nation^ 
except  the  clergy  and  soldiery,  wbeii  all  the 
charters  of  England  were  seized,  and  not  re- 

£  anted,  but  at  excessive  rates,  to  the  staiTing 
e  poor,  who  should  have  been  fed  with  the 
money  which  went  to  purchase  the  new  char* 
ters,  and  reserving  tne  disposition  of  all  tlie 
places  of  profit  and  uower,  witliin  the  new 
corporations,  to  the  long,  but  which  indeed 
the  confederates  sharetl  among  themselves?  y 
Nay,  the  very  election  of  burgesses,  the  free- 
oess  of  which  is  the  great  fundamental  of  the 
government,  was  monopolized,  and  put  into  a 
few  hands.  Did  not  the  unreasonable  tines  and 
cruel  punishments  inflicted,  onpress  many, 
terrify  all,  and  consequently  mooe  the  govern- 
ment odious  to  the  suhjent  f  Did  not  tlie  cruel- 
ties acted  in  'the  West,  enrage  above  a  third 
part  of  the  nation  ?  Did  not  tlie  tnmiog  out 
4nany  of  the  soldiery  and  det^y,  without  any 
reason ;  and  for  that  purpose  erecting  arbitrary 
courts,  and  granting  dispensations  to  persons 
by  law  disabled,  to  enable  them  to  have  and 
enjoy  the  places  and  offices  of  such  as  were  il« 
Irgally  tamed  out,  and  of  all  who  should  be  in 
like  manner  turned  out  ?  And  was  it  not  seen 
what  the  consequences  of  tliose  things  would 
be,  1^  all  who  did  not  wink  their  eyes,  or 
who  vrere  not  blinded  by  the  profit  they 
made  of  such  illegal  and  cruel  acts  P  Was 
not  the  king  at  hist  aensible,  that  the  coose* 
quenoe  of  what  isbefofe  recited  would  be  what 
afterwards  happened  ?  And  did  he  not  in  lesa 
than  a  month's  time,  when  too  lata,  throw 
down  all  that  Babel  of  coofasion  which  had 
been  so  long  a-buihUagf  and  did  aQ  in  his 
pawttr,  and  would  havedsna  nora  if  be  ^uld| 
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to  hare  set  Uiings  as  right  as  they  were  before 
the  imriiainent  m  Oxon  P  for  from  thence  the 
extravafi^ancies  may  be  dated.  But  alas !  more 
miscbl^can  be,  and  was  done  by  weak  brains, 
than  the  best  wits  can  retrieve;  those  that 
y^re  dead  could  not  be  bronght  to  life ;  the 
restitution  of  the  city's  charters  was  but  in  shew 
a  relief.  H  ow  shall  all  those  defend  themselves 
who  have  acted  under  all  the  illegal  sheriffs 
constituted,  and  not  elected  ?  How  shaH  those 
defend  themselves,  who  have  acted  under  offi- 
cers appointed  by  the  new  charter^,  which  by 
the  restitution  are  gone  as  if  they  never  had 
heen  ?  How  shidl  sherifis,  gaolers,  and  other 
officers,  who  have  had,  or  now  have  custody  of 
prisoners,  and  having  not  taken  the  test,  trust 
to  the  validity  of  a ,  dispense,  behave  them- 
selves? Shall  they  continue  to  keep  their  pri- 
soners in  custody,  or  let  them  go?  If  the  Ituit, 
they  are  subject  to  actions  of  escape ;  if  the 
fint,  they  are  liable  to  false  imprisonment. 
These,  and  a  mat  many  more  mischiefs,  not 
yet  seen,  are  ue  natural  results  of  these  illegal 
actions. 

I  never  reflect  on  these  things,  but  I  remem- 
ber TuHy,  in  his  Offices,  lays  down  as  a  role, 
that  nothing  is  profitable  but  what  is  honest, 
and  gives  many  reasons  for  it ;  but  nothing  so 
oonvmcin^,  as  the  examples  he  brines  in  pub- 
lic and  pnvate  matters.  And  though  the  em- 
nire  was  vast,  and  he  bore  a  great  figure 
m  it,  and  was  very  knowing,  and  was 
well  read  in  the  Greek  and  Roman  histories, 
yet  he  was  not  able  to  bring  a  hundredth  part  of 
examples,  to  prove  his  position,  as  have  been 
in  this  little  island  in  the  space  of  eight  years. 
And  the  persons,  by  whose  advice  these  things 
were  transacted,  are  the  more  inexcusable,  if 
it  be  true  what  a  certain  nobleman  (who  bore 
a  considerable  character  in  the  two  late  kings 
council)  once  said  to  me  was  true.  He  was 
complaining  that  the  king  was  misled  by  the 
advice  of  his  lawyers.  I  asked  him  whether 
the  ling  put  his  judges  and  counsel  upon  doinsf 
what  was  done,  without  considering  whether  it 
was  legal,  as  the  common  vogue  was  he  did  ; 
or  that  his  lawyers  €rst  advised  what  to  be 
done,  was  law?  He  answered  me,  on  his  ho- 
nour, the  king's  counsel  at  law  first  advised, 
the  king  might  do  by  law  what  he  would  have 
done,  wfore  he  commanded  them  to  do  it. 

Yet  I  agree,  none  of  the  matters,  though  so 
inoohvenient  and  grievous,  are  treason  by  the 
Statutes  of  Ed.  3.  or  Car.  9. 

For  profit  in  some  cases,  revenge  in  others, 
the  endeavouring  means  to  escape  pnnishment, 
and  a  natural  propensity  to  cruelty  in  manr, 
were  ^e  true  ends  driven  at;  and  not  me 
hringinff  thdr  prince  into  the  hatred  of  his  sub- 
jects, tnouffh  that  was  a  necessary  consequent 
cf  au  recitra,  and  of  many  more  matters  omit- 
ted. And  let  l^tzharris's  crime,  and  those  re- 
cited, be  bat  examined,  his  was  but  a  pecca- 
diifotothe  lesst  of  those;  tfasugh  thn  was 
acted  by  an  Irish  papist,  and  these  by  Engtish 
nrotestanlSy  sons  of  the  ehurch  of  J^gknd  as 
|j  law  cstthUMd,  as  tfa^  caM  themadres ; 


thotiffh  I  doubt,  not  sincere  protestants,  as  my 
j  lord  Kossel  said,  words  which  were  matter  of 
laughter  to  those  who  brought  him  to  the 
block. 

But  though  neither  Fitzharris's  crime,  taken 
in  the  last  sense,  nor  the  above  crimes,  were 
high-treason  by  any  statute ;  and  the  judges 
have  not  power  to  punish  any  other  treasons : 
yet  in  all  times  the  parliaments  hare  practised, 
and  it  is  necessarily  incident  to  all  supreme 
powers,  in  all  governments,  to  enact  or  declare 
extravagant  crimes  to  be  greater  than  by  the 
established  law  they  ^re  declared  to  be,  not  by 
virtue  of  the  clause  m  the  stattite  of  Edward  the 
third,  wherd>y  some  have  by  mistake  thought 
that  a  power  was  reserved  to  the  parliament  U» 
declare  other  matters  treasoif  than   what  is 
therein  expressed :  For  admit  that  dause  bad 
been  admitted,  there  are  none  can  doubt,  but 
in  point  of  power,  the  parliament  could  (how 
fiir  m  justice  they  ought,  is  .another  question) 
have  declared  any  other  matter  to  be  treason  ; 
and    the  words    of  that    clause    are    very 
improper  expressions,  either  to  rest  or  serve 
a  power  in  the   parliament ;   for  the  words 
are    only  prohibitory  to  the  judges  to   ad- 
judge any  other  matters  treason  than  those 
expressed  in  the  act,  though  they 'were  some- 
what  like   those   expre^ed;    and   therefore 
might  be  supposed  treasons ;  and  it  is  a  von  of 
monition  to  offenders,  that  they  should  not 
presume  to  be  guilty  of  enormous  crimes,  upon 
presumption  that  they  were  not  treasons  within 
that  act.  For  in  the  preamble  it  is  said,  because 
many  other  like  cases  of  treason  (which  in  sense 
are  cases  like  treason  declared  in  that  act)  may 
happen  m  time  to  come,  which  could  not  be 
thought  of  or  declared  at  that  present ;  there- 
fore if  any  such  should  happen  before  any 
justice,  the  justice  should  tarry,  and  not  pro- 
ceed to  give  iudflfinent  of  .treason  on  it,  tdl  it 
should  M  judged  in  pariiament  treason  or  fe- 
lony.   How  well  the  jndges,  in  late  days,  have 
observed  this  prohibitory  law,  let  the  world 
judge;  and  most  certainly  the  parliament  migiit 
have  decbred  in  Fitzbarris's  case,  as  they  may 
in  those  other,  that  the  crimes  were  treason, 
felony,  misprision  of  treason,  trespass,  or  what 
other  crime  known  in  the  law,  and  inflict  what 
punishment  they  thooght  fit :  and  it  is  no  in- 
justice for  the  supreme  power  to  punish  a  fiiel 
m  a  higher  manner  than  by  law  established,  if 
the  &ct  in  its  nature  is  a  crime,  and  the  cir- 
cumstances DEiake  it  much  more  heinous  than 
ordinarily  such  crimes  are.  It  was  not  iniostioe 
in  the  pariiassent  of  the  seoond  and  third  of 
Philip  and  Mary  to  enact,   that  Snaitfa  aAd 
others,  who  were  supposed  to  be  goil^,  as 
sceessaries  to  a  baiharooa  murder,  and  were 
equally,  if  not  more  guilty  than  the  principal, 
to  enact,  as  they  did,  that  if  they  snonM  be 
fonnd  guiUr  as  accessaries,  they  should  not . 
have  tMir  detgies,  which  at  the  time  of  com- 
mittittgthe  fiu^  accessaries  tamurder  were  al- 
lowed to  hare.    It  is  true,  to  declare  or  enact 
a  &ct,  afier  it  is  committed,  to .  be  f  cridie, 
which  whcD  committed  was  in  itself  none,  audi 
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as  tnosportiiig  wool  bejond  sea,  and  the  like, 
would  be  high  injustice. 

It  has  already  (in  a  Note  to  p.  236)  been  inti- 
mated, that  ibis  Case  of  Fiizharria  nreaents  ano- 
ther proof  of  the  unsetdedness  and  irregularity 
of  the  *  Lex  et  Consuetudo  Parfiamenti.'  -  In 
the  dispute  which  occurred  iu  the  vear  167 1» 
eooceminff  the  right  of  the  Lords  to  alter 
Money -Buls,  they  required  to  see  the  *'  charter 
or  contract  by  which  they  had  divested  them- 
selves of  that  righf ,  and  appropriated  it  to  the 
Commons  with  an  exclusion  of  themselves ;" 
to  which  requisition  tlie  Commons  prayed  they 
miffht  <*  answer  by  another  question,  Where 
is  uat  record  or  contract  by  which  die  Com- 
mons submitted  that  Judicati|re  should  be  ap- 
propriated to  the  Lords  in  exclusi<m  of  them- 
adies?  Wherever  your  lordships  find  the  last 
record,  they  will  shew  the  first  indorsed  upon 
the  bade  or  the  same  RoU,"  It  may  be  Ques- 
tioned whether  this  conceit  was  worthy  of  in- 
troduction into  a  solemn  debate  between  two 
great  legislative  bodies  concemiog  some  of 
meir  most  important  rights :  and,  atler  all,  tlie 
jest  possessed  not  the  indispensible  requisite, 
novelty :  it  was  merely  a  repetition  of  the  old 
jocular  call  upon  the  Pope  to  produce  Con- 
stantine's  Grant  of  the  Papal  Pammony.  Mr. 
Ilatsell's  four  volumes  (but  especially  the 
^d  and  3rd)  of*'  Precedents"  abound  in  proofs 
of  the  unsettledness  and  irregularity  of  this 
'  Lex  et  Consuetudo,'  swith  respect  even  to 
matten  of  most  essential  import,  such,  for  in- 
stances, as  whether  and  to  what  extent  the 
House  of  Commons  is  a  Court  of  Becord  (see 
vol.  3,  c.  4),  whether  the  House  of  Commons 
can  administer  an  oath  (see  vol.  2,  c.  10).  His 
cbservations  upon  this  last  sul^t,  he  con- 
chides  with  a  very  salutary  and  memorable  re- 
flection :  *<  I  trust,''  says  be,  "  that  the  House 
of  Commons  having  desisted  now  tor  so  great 
a  length  of  time  from  taking  any  even  the  most 
solemn  examinatious  upon  oatn,  it  will  never 
be  proposed  to  recur  to  that  measure  a^;ain,  as 
it  is  highly  essential  in  this,  as  vrell  as  m  every 
other  part  of  their  conduct,  that  the  House  of 
Commons  should  not  appear  desirous  of  ex- 
ceeding the  limits  of  their  acknowledged  au- 
thority ;  or  of  going  beyond  those  bounds  which 
are  set  to  their  power  by  the  law  and  consti- 
tution of  the  country." 

file  first  earl  of  Chatham  very  indignantly 
melled  the  doctrine  of  the  indefiniteness  of 
what  is  caUed  Privflese  of  Parliament.  In  re- 
paying io  a  Speech  ot  the  first  eari  of  Mans- 
fidd,  he  said  : 

"  Tlie  principles  of  the  English  la^vs  are 
sufficiently  dear :  they  are  founded  in  reason, 
and  are  the  master- piece  of  the  human  under- 
standing ;  but  it  is  in  the  text  that  I  would  look 
hr  a  di^cdon  to  my  judgment,  not  in  the  com- 
mentaries of  modem  professors.  Tlte  noble 
lord  assures  us,  that  ne  knows  not  m  what 
code  the  law  of  parliament  is  to  be  found ;  that 
tbf  Houte  of  ComnjoDs^.  when  they  act  as 


judges,  have  no  law  to  direct  them  but  their 
own  wisdom ;  that  their  decision  is  law ;  and 
if  they  determine  wrong  the  subject  has  no  ap- 
peal but  to  Heaven.  What  then,  my  loitte, 
are  all  the  generous  efforts  of  our  ancestors, 
are  all  those  glorious  contentions,  by  which 
they  meant  to  secure  to  themselves,  and  to 
transmit  to  tlieir  posterity,  a  known  law,  a 
certain  rule  of  livmg,  reduced  to  this  conclu- 
sion, *  that  instead  of  the  arbitrary  power  of  a 
^  king,  Ve  must  submit  to  the  arbitrary  power 
*  of  an  House  of  Commons?'  If  this  be  true, 
what  benefit  do  we  derive  from  the  exchange  ? 
Tyranny,  my  lords,  is  detestable  in  every 
shape ;  but  in  none  so  formidable  as  when  it  is 
assumed  and  exercised  by  a  number  of  tyrants. 
But,  my  lords,  this  is  not  the  fact,  this  is  not 
the  constitution  ;  we  have  a  law  of  parliament^ 
we  have  a  code  in  which  every  honest  man 
may  find  it.  We  have  Magna  Chana,  we 
have  the  Statute  Book,  and  the  Bill  of  Rights. 
If  a  case  should  arise,  unknown  to  these  great 
authorities,  we  have  still  that  plain  English 
reason  left,  which  is  the  fi>undation  of  all  our- 
English  jurisprudence.  That  reason  tells  us, 
that  every  judidal  court,  and  every  political 
society,  must  be  vested  with  those  powers  and 
privileges  which  are  necessary  for  perfi>nning 
the  office  to  wliich  they  are  appointed,  it 
tells  us  also,  4hat  no  court  of  justice  can  have 
a  power  inconsistent  with  or  paramount  to,  the 
known  laws  of  the  land :  that  the  people,  when 
they  choose  their  representatives,  never  mean 
to  convey  to  them  a  power  of  invading  tho 
rights,  or  trampling  upon  the  liberties  of  those 
whom  they  represent.  What  security  would 
they  have  ror  their  righta,  if  once  they  admitted 
that  a  court  of  judicature  mi^ht  determine 
every  question  that  came  before  it,  not  by  any 
known,  positive  law,  but  by  the  vague,  unde- 
terminate,  arbitrary  hile,  of  what  the  noble 
lord  is  pleased  to  call  the  vrisdom  of  the  court? 
With  respect  to  the  decision  of  the  courts  of 
justice,  lam  far  from  deujing  them  their  due 
weight  and  authority ;  yet  placing  them  in  the 
most  respectable  view,  I  still  consider  them, 
not  as  law,  but  as  an  evidence  of  the  law,  and 
before  they  can  arrive  even  at  that  d^^ree  of 
authority,  it  must  appear,  that  they  are  toundcMi 
in,  and  confirmed  oy  reason:  tnat  they  are 
supported  by  precedents  taken  from  good  and 
moderate  times ;  that  they  do  not  contradict 
any  positive  law ;  that  they  are  submitted  to 
without  reluctance,  by  the  j^eople;  that  they 
are  unquestioned  by  tne  legislature  (which  is 
equivalent  to  a  tacit  confirmation) ;  and  what, 
in  my  judgment,  is  by  fiur  the  most  important, 
that  they  do  not  viokte  the  spirit  of  the  con- 
stitution. My  lords,  this  is  not  a  vague  or 
loose  expression :  we  all  know  what  the  con- 
stitutiou  is ;  we  all  know,  that  the  first  prin- 
ciple of  it  is,  ^at  the  sulject  shall  not  be  gp^ 
veraed  by  the  arbitrium  of  any  one  man,  or 
body  of  men  (leas  than  the  whde  legisUtur^,. 
but  oy  certain  kiws,  to  which  he  has  vurtuady 
given  his  consent,  which  are  open  to  him  to  exi- 
mii&e,  Mid  not  beyond  his  ability  to  understand." 
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278.  The  Trial*  of  Dr.  Oliver  Plunket,!  Titular  Primate  of  Ire- 
land, at  the  KingVBencli,  for  High  Treason :  33  Chahles  II. 

A.  D.   1681. 


The  3rd  of  May,  1681,  in  Easter,  33  Car. 
Br.  Oliver  Plunket  was  arraigroed  at  the  King's 
Bench  bar  for  hiffb*treaso»,  for  endeavounng 
find  coDipaKsing  Uie  king's  deatli,  and  to  lc?y 
vrar  in  Ireland,  and  to  alter  the  true  reKgion 
there,  and  to  introduce  a  foreign  power :  and 
at  his  arraignment,  bt'fbre  his  plea  he  urged 
ibr  himsdf,  that  he  was  indicted  of  the  same 
high'treaaon  in  Ireland  and  arraigned,  and  at 
.ihe  day  for, his  trial,  the  witnesses  against  him 
did  mit  appear;  and  tberefhre  he  desired  to 
know  if  be  coald  be  tried  here  for  the  same 
fact.    The  Caui-t  tuld  him,  that  by  a  statute 

^       _    -  -  -    - 

*  M  do  appoint  Fnuicis  Tyton  and  Hiomas 
«« Basset  to  print  the  Triab  of  Edward  Fitz- 
*  Harris  and  Oliver  Plunket,  and  tliat  no  others 
*'  piresume  to  print  the  same.     F.  Pbmbcrton.' 

t  **  Plunk^  the  Popish  Primate  of  Armagh, 
was  at  this  time  brought  to  his  trial.  Scmie 
lewd  Irish  priests,  and  othei-s  of  that  nation, 
hearing  that  England  was  at  that  time  disposed 
toheanren  to  good  swearers,  thought  tlicm- 
•elves well  qmdified  for  Ae  employment:  so 
lliey  eame  over  to  swear,  that  there  was  a 
great  ploC  hi  Ireland,  to  bring  over  a  French 
army,  and  to  massacre  all  the  English.  The 
witnesses  were  brutal  and  profligate  men :  yet 
the  earl  of  Shafbbury  dierisfa^  them  much : 
they  were  examine^  bythe  pariiament  at  West- 
minster: and  what  they  said  was  believed. 
Upon  that  encouragement  it  was  reckoned  tliat 
we  should  have  witnesses  come  over  in  whole 
companies.  Lord  Essex  told  me,  that  this 
Plunket  was  a  wise  and  sober  man,  who  was 
alwa3rs  m  a  different  interest  from  the  two  f  aJ- 
bots ;  the  one  of  these  being  the  titular  arch- 
bishop of  Dublin,  and  the  other  raised  after- 
wards to  be  duke  of  Tiroonnell.  These  u^ere 
peddling  and  fkctious  men ;  whereas  Plunket 
was  for  their  living  quietly,  and  in  due  sub- 
mission to  the  ^vemment,  without  enga^ng 
into  tntrignes  of  state.  Home  of  these  pnests 
had  been  censured  by  him  fbr  their  lewdness : 
and  they  drew  others  to  swear  as  they  directed 
them.  They  had  appeared  the  winter  before 
npon  a  bill  offered  to  the  grand  jury :  but  as 
the  foreman  of  the  inry,  who  was  a  zealous 
l^otestant,  told  me,  tber  contradicted  one  ano- 
ther so  evidently,  that  they  would  not  fhid  ^e 
Intl.  But  now  they  laid- their  story  better  to- 
gether; and  swore  against  Plunket,  that  he 
Sad  got  a  great  bank  of  money  to  be  prepared, 
tfnd  uiat  he  had  an  army  listed,  and  was  in  a 
correspondence  with  France  to  bring  over  a 
fleet  from  thence.  He  had  nothing  to  say  in 
his  own  deftnee,  but  to  deny  all :  so  he  was 
oondemned;  and  suffered  very  decently,  ex- 
pressing himself  in  many  particulftrs  as4!ocame 
a  bishop.  He  died  denying  every  thing  thai 
had  beni  swore  agajntt  faim.^' .  Bmnet,  502. 


made  in  this  kingdom,  he  might  be  triecl  in  the 
court  of  KingV  Bench,  or  by  Commission  of 
Oyer  sMl  Terminer  in  any  part  of  Eng^Land,  fbr 
facts  arising  in  Ireland ;  and  that  this  arraign* 
ment  there  (he  being  never  tried  upon  it)  was 
not  sufficient  to  exempt  him  from  oeing  tried 
here ;  because  till  a  trial  be  passed,  and  thera 
be  a  conviction  or  acquittal  thereiipon,  an  ar- 
raignmettt,  barely,  is  no  pica :  for  in  such  cases 
the  party  is  put  twice  m  danger  of  his  life, 
which  only  is  the  thing  the  hiw  in  such  cases 
looks  afler  to  prevent.*  He  then  desired  tiitae 
fbr  his  witnesses,  which  they  told  him  he  could 
not  do  till  alter  plea  pleaded ;  whereupon  he 
pleaded  Not  Guilty,  and  put  himself  upon  the 
country  fbr  his  tnai.  And  after  some  consi* 
deration  had  about  time  to  be  allowed  him  to 
bring  his  witnesses  from  Ireland,  the  oonrt  ap- 
(Minted  the  day  for  his  trial,  to  be  the  first 
H'i*diiesday  in  next  (enn,  which  was  fuH  five 
weeks  time. 

And  accordingly  on  Wednesday  the  8th  of 
June,  in  Trinity-Term,  he  was  brought  to  his 
trial ;  and  proclamation,  as  in  such  cases,  s 
usual,  being  made,  it  proceeded  thus : 

CL  of  Cr,  Olif^r  Plunket,  hold  up  thj 
hand,  those  good  men  wliich  thou  sbalt  hear^ 
called,  and  personally  appear,  are  to  pass  be- 
tween,8cc. 

Piunket,  Mav  k  please  your  lordship,  I 
have  been  kept  close  prisoner  for  a  long  tunei 
a  year  and  an  half  in  prison:  when  I  came 
from  Ireland  hither,  I  was  told  by  persons  of 
good  repute,  and  a  counsellor  at  law,  that  I 
coidd  not  be  tried .  here ;  and  the  reasons  they 
gave  me  were,  that  first  the  statute  of  Henry  8» 
amfall  other  statutes  made  here  were  not  re- 
ceived in  Ireland,  unless  they  were  an  express 
mention  made  of  Irdand  in  them :  so  that  none 
were  received*tbere  but  such  as  were  before 
Poyning's  act.  So  I  came  with  that  persua  - 
sion  that  I  could  not  be  tried  here,  till  at  my 
arraignment  your  loitMips  told  me  it  was  not 
so,  and  that  I  must  be  tried  here,  though  there 
was  no  express  mentioamade  of  Ireland.  Now, 
my  lord,  u{.on  that,  whereas  my  witnesses 
wane  in  Ireland,  and  I  knew  nothing  of  it,  and 
the  Records  upon  which  I  veiy  much  rely 
were  in  Ireland,  your  lordship  was  pleased  to 
iQve  me  time  from  the  4th  of  the  last  month  to 
this  day ;  and  in  the  mean  time,  as  your  lord- 
ship had  th^  affidavit. here  yesterday,  and  as 
captain  Richardson  can  testify,  I  have  not  du- 
patched  only  onc^  but  two  to  Ireland,  into  the 
counties  of  Armagh,  Dublin,  (Sec.  and  where - 
there  vrere  records  very  material  to  my  de- 
fence ;  but  the  clerk  of  the  croun  would  not 
give  me  any  copy  of  any  record  at  aH,  unless 

•  See  the  Case  of  Whiteforflikl  and  others  itt 
this  GoUedxcm,  voL  7^  pp.  79>  311. 
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he  ImmI  some  express  order  from  yoiir  lordship. 
So  that  whether  it  were  that  they  were  mis- 
taken, or  wilfully  refused,  I  could  not  get  the 
i^ecords,  which.were  very  material  for  roe.  For 
in  some  of  those  record  some  of  those  that 
accuse  me  were  convicted  of  high  crimes,  and 
others  were  out-lawed  and  imprisoned,  and 
farol^  piison ;  and  there  were  other  records  also 
of  excommunication  against  some  of  them,  and 
I  could  not  get  the  records,  unless  your  lord- 
ship would  instruct  me  in  some  way  or  other, 
how  I  can  get  over  them  that  are  most  mate- 
rial for  my  defence.  The  servants  that  I  sent 
hence,  and  took  shipping  for  Irdand,  were  two 
dftys  at  sea,  and  cast  hack  again,  and  from 
thence  were  forced  to  go  to  Holy- Head,  and 
firom  Holy- Head  in  going  to  Dublin  they  were 
13  or  J  4  days,  the  wintut  were  so  contrary  ; 
and  then  mv  servant  went  about  to  go  into  the 
county  of  Irmagh  and  Deny,  that  were  100 
■ailes  from  Dublin  and  Meath,  and  other  places : 
so  that  in  so  short  a  time,  my  Iprd,  it  was 
morally  impossible  for  them  to  hare  brought 
the  witnesses  over ;  and  those  that  were  ready 
to  have  come,  woidd  not  stir  at  all,  unless  they 
bad  a  «iS8  from  hence,  because  some  of  them 
weie  Koroan  Catholics,  and  they  had  heard 
that  here  some  were  taken  prisoners  that  were 
Roman  Catholics,  and  that  none  ought  to  come 
without  a  pass;  and  they  being  witnesses 
against  the  kinff,  they  might  be  clapped  up 
fiere,  and  brou^t  into  very  ill  condition ;  so 
they  sent  one  over,  that  made  affidavit. 

L,  C.  J.  (sir  Francis  Pemberton),  It  was 
the  affidavit  that  was  read  here  yesterday. 

Plunket.  So  that,  my  lord,  I  conceive  your 
lordship  will  think  I  did  it  not  out  of  any  in- 
tent to  put  off  my  trial ;  for  captain  Richard- 
son is  here,  who  knows  that  I  writ  by  the  post 
and  desired  them  to  come  widkthepacquet-boat, 
and  they  writ  over  to  the  captara^after  they 
were. landed;  so  that  I  depended  upon  the 
wind  and  the  weather  for  my  witnesses,  and 
wanted  your  lordship's  order  for  the  records  to 
be  brought  over,  an(|.  that  their  examination 
might  be  brought  into  court,  and  their  own  ori- 
ginal exaroipation  here  might  be  compared 
with  it.  So  I  humbly  beg  your  lordship's  fa- 
rour,  the  case  is  rare,  and  scarcely  happens  in 
6re  hundred  years,  that  one  should  be  in  my 
cnrcumstanccs.  I  am  come  here  where  no 
jury  knows  me,  nor  the  quality  <if  my  adversa- 
ries :  If  I  had  been  in  Ireland,  I  would  have 
put  myself  upon  my  trial  to-morrow,  with- 
out any  witnesses,  before  any  Protestant  jury 
thst  knew  them  and  me.  And  when  the  orders 
went  oTer  th^t  I  should  be  tried  in  Ireland,  and 
that  no  Roman  catholic  should  be  upon  the 
jury,  and  so  it  was  in  both  the  grand  and  other 
jnry ;  yet  then  when  I  came  to  my  trial,  after 
I  was  arraigned,  not  one  appeared.  This  is 
snaoiiest  upon  the  record  and  can  be  proved. 

L,  C.  J.  There  was  no  prosecution  of  you 
there. 

Plunkef,  But,  my  lord,  here  is  no  jury  that 
knows  me,  or  the  quality  of  my  adversaries  : 
ijpr  they  are  not  a  jury  of  the  neighbourhood 


that  know  them,  and  therefore  my  case  is  no. 
the  same  with  oUier  cases.  Though  I  cauno 
harbour,  nor  do  not,  nor  will  not,  nor  ought  not» 
the  least  conceit  of  hard  measure  and  injus- 
tice ;  yet  if  I  have  not  full  time  to  bring  my 
reconis  and  witnesses  all  toeether,  I  cannot 
make  nay  defence.  Some  where  there  then, 
some  afar  off,  so'  that  it  was  a  miracle  that  in 
six  or  seven  counties  they  coukl  do  so  inuch  as 
they  did:  But  they  got  m  seven  or  ^ght  of 
them,  yet  there  were  live  or  six  wanting.  There- 
fore I  beseech  your  lordship,  that  I  may  haye 
time  to  bring  my  records  and  witnesses,  and 
then  I  will  defy  all  that  is  upon  the  earth,  and 
under  the  earthy  to  say  any'tning  against  me. 

X.  C  /.  Look  you,  Mr.  Plunket,  it  is  in 
▼ain  for  you  to  talk  and  make  this  discourse 
here  now ;  you  must  know  that  by  the  laws  of 
this  kingdonf,  when  a  man  is  indicted  and  ar- 
raigned of  treason  and  felony^  it  is  not  usual  to 
give  such  time ;  it  is  rare  that  any  man  hath 
had  such  time  as  you  have  had,  ftve  weeks 
time  to  provide  your  vritoesses :  If  your  wit- 
nesses are  so  cautious,  and  are  sucn  persons 
that  they  dare  not,  or  wDl  not  venture  for  foar 
of  being  apnrehended,  or  will  not  come  into 
England  witiioutsuch  and  such  cautbns,  we 
cannot  tell  how  to  help  it ;  we  csin't  furnish 
you  with  witnesses,  you  must  look  to  get  your 
witnesses  yourself:  If  we  should  stay  till  your 
witnesses  will  come, » perhaps  they  will  never 
come  here,  and  so  you  will  escape  out  of  the 
hands  of  justice.  Uo  not  be  cuscouraged  in 
this,  the  jury  are  strangers  to  you  perad  ven- 
ture, but  they  are  hen^  gentlemen,  and  you 
shall  have  no  other  upon  your  jmy;  snd 
yon  may  be '  confident  that  if  there  be  not 
some  fact  proved  against  you,  that  may 
amount  to  treason,  you  shall  be  discharg- 
ed ;  there  are  persona  thai  understand  so 
mnch,  and  we  wul  direct  them  so  much. -You 
shall  have  as  fair  a  trial  as  if  you  were  in  Ire- 
land ;**  but  for  us  to  stay  for  your  witnesses,  or 
send  you  back  to  Ireland,  wcu  cannot  do  it : 
Therefore  you  must  submit  to  your  trial.  We 
heard  your  aflidarit  yesterday,  and  we  did  then 
tell  the  gentleman  that  moved  it,  as  much  aa 
we  tell  you.  You  are  here  to  be  tried,  look  to 
the  jury  as  they  are  called,  and  except  against 
them  if  you  wUl. 

Pluniut,  My  lord,  I  desire  only  to  have 
the  favour  of  some  time,  some  time 'this  tenn^ 

X.  C.J.  We  can't  do  it. 

CL  of  Cr,  Swear  sir  John  Roberts. 

Plunket,  I  humbly  present  this  to  your  lord- 
ship, I  am  then  in  imminent  danger  of  my 
life,  if  I  cannot  get  ten  days  to  have  my  wit- 
nesses over :  I  desire  I  may  have  but  to  the 
21st  of  this  month,  and  then  if  they  do  not 
come,  you  may  go  on. 

L,  C  J.  We  cannot  do  it,  you  have  had  ^j^ 
weeks  time  already. 

Plunket.  I  desu^  but  a  few  days. 

Clerk.  Sir  John  Roberts,  taike  the  book, 
look  upon  the  prisoner  ;  You  shall  well  and 
truly  toy,  &c, 

Plunktt.  My  lord,  I  desire  to  kxiQw,  vihe- 
2G 
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ther  they  have  been  of  the  janes  of  Lang- 
horn,  or  the  fire  Jesuits,  or  any  that  were  con- 
demned. 

Im  C.  X  What  if  they  have  ?  That  is  no 
exonition. 

Then  the  jnry  was  sworn,  whose  names  fol- 
low. Sir  John  Roberts,  Thomas  Harriot,  Henry 
Ashhnrst,  Ralph  Bocknall,  Richard  Gowre, 
Richard  Pagett,  Thomas  Earshy*  John  Haync, 
Thomas  Hc^gkins,  JAnes  Partherich,  Samuel 
Baker,  William  Hardy. 

C/.  of  Cr.  Oliver  Plunket,  hold  up  your 
hand.  You  of  the  iury  look  upon  the  pri- 
soner, and  hearken  to  his  charge. 

*<  He  stands  indicted  by  the  name  of  Ohver 
Plunket,  late  of  Westminster,  in  the  county  of 
Middlesex,  doctor  in  divinity,  for  that  he  is  a 
false  traitor  against  the  most  illustrious  and 
most  excellent  prince  oursovereic^  lord  ChaHes 
8,  by  the  grace  of  God,  of  Enfifland,  Scotland, 
France,  and  Ireland,  king,  and  nis  natural  lord, 
the  fear  of  God  in  bis  heart  not  havinff,  nor 
weighing  the  duty  of  his  allegiance,  but  oeing 
moved  and  sieduced  by  the  instigation  of  the 
devil,  the  cordial  love,  and  true  and  due  natural 
obedience,  which  true  and  faithful  suljects  of 
our  said  sovereign  lord  the  king,  towards  him 
our  said  sovereign  lord  the  king  do  and  of  right 
oii^ht  to  bear,  utterly  withdnwing,  and  con- 
triving, and  with  all  nis  might  intendins^  the 
peace  and  common  tranqniOity  within  tlie  King- 
dom of  Ireland,  as  also  of  this  kingdom  of  Eng- 
land, to  distorb,  and  war  and  reK^ion  against 
our  said  sovereign  lord  the  king  in  the  kingdom 
of  Irehuid,  then  beine  the  dominion  of  our  said 
sovere^  lord  the  aing,  in  parts  beyond  the 
seas,  to  stir  up  and  move,  ana  the  fl;ovemment 
of  our  said  severe /gn  lord  the  Jdng  there  to  sub- 
vert; and  our  said  sovereign  lordthekine  from 
his  regsil  power  and  government  there  to  depose 
and  deprive;  and  our  smd  sovereign  lord  the 
king,  that  now  is,  to  death  and  finid  destruction 
to  bnng  and  put ;  and  the  true  worship  of  God 
within  the  said  kingdom  of  Ireland,  by  law  es- 
tabfished  a^nd  used,  to  alter  to  the  superstition 
of  tlie  Romish  church :  The  tirst  day  of  De- 
cember, in  the  year  of  the  reign  of  our  sove- 
reiffn  lord  Charles  the  Second  now  king  of  Eng- 
and  &c.  the  two  and  thirtieth,  and  divers  other 
days  and  times,  as  well  before  as  after,  at  Dub- 
lin in  the  kingdom  of  Ireland,  in  parts  beyond 
Uie  seas,  wiui  divers  other  false  traitors  un- 
known, traiterously  did  compass,  imagine,  and 
intend  the  killing,  death,  and  final  destruction 
of  our  said  sovereign  lord  the  king,  and  the  an- 
cient government  of  his  said  kingdom  of  Ire- 
knd  ubresaid  to  change,  alter,  and  wholly  to 
subvert ;  and  him  our  said  sovereign  lord  the 
king,  that  now  is,  from  the  crown  and  govern- 
ment of  his  kingdom  of  Ireland  aforesaid  to  de- 
and  deprive,  and  the  true  Protestant  re- 
jion  to  extirpate,  and  war  and  rebellion  against 
le  said  sovereign  lord  the  king  there  to  move 
fend  levy.  And  to  fulfil  and  accomplish  his  said 
|nq$t  wicked  treasons,  and  traiterous  compass- 
ings,  imaginations,  and  purposes  aforesaid,  he 


the  s^ud  Oliver  Flonket,  the  said  fint  day  of* 
December,  in  the  abovcsaid  two  and  tiurneth 
year  (Mf  the  reign  of  our  said  sovereign  lord  th*' 
Kinfi^',  that  now  is,. with  force  and  arms,  dee.  at 
DuUin,  in  the  kingdom  of  Ireland,  then  behig 
the  dominion  of  our  said  soverei^  lord  the  king 
in  parts  beyond  the  seas,  maliaoualy,  devilish'* 
ly,  and  traiterously  did  assemble  and  gather  to- 
gether himself,  with  divers  other  traitors  un- 
known, and  then  and  there  devilishly,  advisedly, 
maliciously,  subtlely,  and  traiterously  did  con- 
sult and  agree  our  said  sovereign  lord  the  king, 
that  now  is,  to  death  and  fitud  destruction  lo 
bring,  and  from  his  crown  and  government 
aforesaid  to  depose  and  deprive,  and  the  reli- 
gion of  the  Romish  church  into  the  kingdom 
of  Ireland  aforesaid,  to  introduce  and  establish. 
And  the  sooner  to  fulfil  and  perfect  his  said 
most  wicked  treasons,  and  traiterous  imagina- 
tions and  purposes,  he.the  said  Oliver  Plunket, 
with  divers  other  false  traitors  unknown,  then 
and  there  adxisedly,  maliciously,  and  traitor- 
ously, did  further  consult  and  agree  lo  contri- 
bute, pay,  and  expend  divers  great  sums  of 
money  to  divers  sui^ects  of  our  said  sovereign 
lord  the  king,  and  other  persons  unknown,  to 
procure  them  the  said  persons  unknown,  our 
said  sovereign  lord  the  king,  that  now  is,  trai- 
terously to  kill,  and  the  Romish  reli^on  into 
the  said  kingdom  of  Ireland,  to  introouce  and 
establish .  And  that  he  the  said  Oliver  Plunket, 
and  other  traitors  unknown,  Afterwards,  to  wit, 
tiie  said  first  day  of  December,  in  the  two  and 
thirtieth  year  of  the  reign  of  our  said  severely 
lord  the  king  abovesaid,  at  Dublin  aforesaid,  u 
the  kingdom  of  Ireland  aforesaid,  within  the 
dominion  of  our  said  sovereign  lord  the  king, 
with  force  and  arms^&c.  unlawfiiUy,  malicious- 
ly, devilishly,  and  )^terously  did  receive,  col- 
lect, pay,  and  expeiid  divers  great  sums  of  mo- 
ney to  (nvers  persons  unknown,  to  persuade  and 
inouce  divers  other  persons  also  unknown,  thCi 
said  false  traitors  in  their  said  treasons  to  help 
and  maintain,  against  the  duty  of  his  allegiance, 
and  against  tlie  peace  of  our  said  sovereign  lortf 
the  lun^,  that  now  is,  liis  crown  and  dignity, 
and  against  the  fbrm  of  the  statutes  in  that  case 
made  and  provided.*' 

To  this  Indictment  he  hath  pleaded^  Not 
GuJhy. 

Mr.  Heath*  May  it  please  your  lordship* 
and  you  gentlemen  of  the^jury,  this  is  aA  in- 
dictment of  high  treason  against  Dr.  .Ohver 
Plunket,  the  prisoner  at  the  bar ;  and  it  sets 
fi)rth,  That  the  two  and  thirtieth  year  of  ftitf 
king,  at  Dublin  in  the  kinedom  of  Ireland,  ht 
did  compass  and  imagine  &e  death  of  ^e  king, 
and  to  deprive  the  kmg  of  his  kingdom  Of  Ire- 
land, and  to  vajse  war  to  extirpate  the  Protest* 
ant  religion  in  the  kingdom  or  Ireland,  and  to 
establish  the  Romish  religion  there.  And  it 
sets  forth  further ;  that  for  the  accomplishment 
of  these  treasons,  the  defendant,  with  several 
others,  did  meet  together  at  several  places  at 
Dublin  in  the  kingdom  of  Ireland,  Snd  else* 
where,  and  at  these  severd  meetings  ^  coa- 
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•ult  Mid  agree  to  put  the  king  to  death,  to  raise 
war,  to  extirpate  the  Protestaiit  relififion,  aod 
aet  up  tbe  Romish  relififion.  And  the  indict- 
ment  further  sets  forth,  that  to  accomptish  tb&se, 
treasons,  the  defendant  did  raise  great  suras  of 
money  in  the  king^oni  of  Ireland,  and  did  get 
se?eFai  persons  to  contribute  several  sums  for 
these  tnasons,  and  that  the  defendant  with 
others  did  disburse  several  sums  of  money  to  se- 
veral persons,  to  persuade  them  and  entice  them 
to  be  aiding  and  assisting  in  these  treasons,  and 
to  recbmpence  them  for  them.  To  this  indict- 
teeat  the  defendant  hath  pleaded,  Not  Guilty. 
If  we  prove  these  things,  you  are  to  find  him 
Guilty. 

Serf.  Maynard.  My  lord,  we  will  quickly 
come  to  the  evidence :  But  in  short,  you  have 
)ie^  his  charge  Is  as  high  as  can  be  against 
the  king,  and  agaipst  the  nation,  and  against  all 
that  is  good.  The  design  and  endeavour  of  this 
gentleman  was  the  death  of  the  king,  and  the 
destruction  of  the  Protestant  religion  m  Jrebmd, 
aod  the  raising  of  war :  and  to  accomplish  tliis, 
we  chai;ge  him,  that  there  was  a  confederacy 
jDBade,as8eB^blie8  and  consultations  had  to  these 
ends,  and  raising  money  to  accomplish  it.  Gen- 
tlemen, Dr.  Plunket  was  viade,  as  we  shall 
prove  to  you,  as  they  there  call  him,  primate 
of  Irelana ;  and  he  got  that  dignity  from  the 
pope  upon  thta  very  design.  He  did  by  virtue 
of  that  power,  whjch  he  thought  he  bad  got- 
ten, make  out  warrants,  significations,  I  know 
not  what  they  call  them,  to  know  how  many 
men  In  Ireland  could  bear  arms  from  sixte^  to 
forty ;  he  raises  taxes  upon  the  pec^l^  and  the 
cleivy  there.  But,  my  loid,  the  particulars 
will  l!est  fall  from  the  witnessea  that  we  shall 
call  and  prove  it  by,  and  we  need  not  i^ake  any 
aggravation ;  for  such  a  thing  as  this  cannot 
be  more  aggravated  than  it  is. 

Attorney  General,  (Sk  Robert  Sawyer.) 
Alay  it  please  your  lordsnip,  and  you  gentlmen 
of  the  jury,  the  character  this  gentleman  bears, 
as  primate  under  a  forei^  and  usurped  juris- 
diciioa,  will  be  a  great  inducement  to  you  to 
me  credit  to  that  evidence  we  sbiJl  produce 
before  you.  We  shall  prove  that  this  very  pre- 
ferment was  conferred  upon  him  upon  a  con- 
tract, that  he  should  raise  ao,000  men  in  Ire- 
land, for  the  pope*s  service,  to  settle  popery 
there,  and  to  subvert  the  government  The 
evidence  that  we  shalLo^ve  you,  will  prove  how 
it  leads  to  destroy  the  king  ;  and  I  take  it  ac- 
oording  to  the  resolutions  that  have  been,  to 
raise  war  in  the  kingdom,  and  to  introduce  a 
iqidgn  power,  will  m  certainly  evidence  of  an 
attempt  and  machination  to  destroy  the  Idng. 
As  soon  as  he  was  in  possession  of  bis  primacy, 
he  goes  about  his  wo*k.  There  are  two  great 
jiecessariea  to  be  provided,  men  and  money : 
ftr  men,  having  this  great  spiritual  jurisdiction, 
who^y,  indera,  all  that  are  undei*  it  are  be- 
CMne  aiavea,  he  issues  out  his  warrants  to  all 
the  deigy  of  Ireland,  to  give  an  account,  and 
make  return  from  the  several  parishes,  and 
all  the  men  in  them  above  fourteen,  and  under 
ux^n    Aod  returns  were  accordingly  made  by 


them,  that  he  might  acc(»dingly  take  a  mea- 
sure what  men  to  pick  out  for  the  service.  The 
next  thins  was  money,  my  lord ;  and  your 
lordship  takes  notice,  that  when  the  mind  is  en- 
sbved,  the  purse,  nay  all  the  body  bows  to  it. 
He  issues  out  his  warrants  to  his  clergy  to 
make  a  collection  of  money  ;  in  all  parts  great 
sums  were  levied,  and  when  they  were  levied, 
we  shall  give  you  an  account  by  our  proofs, 
tliat  several  sums  were  issued  out,  and  sent 
into  France  to  further  the  business.    There 
was  also  provision  made  of  great  ■ammunition 
and  anus ;  and  we  shall  prove  in  particular, 
several  detivered  out  by  this  gentleman's  order, 
to  carry  on  this  thing  j  and  to  go  thi*ough 
stitch  with  tliis  business,  he  takes  a  view  of  all 
the  several  ports  and  places  in  Ireland,  M'here 
it  would  be  convenient  to  land  ;  for  they  were 
to  have  from  France  an  ausiliary  force,  and 
upon  his  view  he  pitched  upon  (Jarlingford  as 
the  place.    We  snail  prove  the  severalcorres* 
pondencies  between  Home  and  him,  and  France 
and  him,  and  several  messengers  employed, 
and  monies  issued  out  from  time  to  tune  for 
their  maintenance.    This  will  be  the  course  of 
our  evidence;   and  we  will  begin  first  with 
some  that  do  not  siieak  so  particularly  to  tliis 
Doctor,  but  prove  there  was  a  general  desurn  in 
an  parts  of  the  kingdom  of  Ireland,  to  bring 
in  the  kin^  of  France,  and  exturpate  the  Protes- 
tant religion.    And  then  we  shall  call  the  par*- 
ticular  persons  to  the  particular  facts  against 
him.    First,  we  call  Florence  Wyer,  (Who 
was  sworn.) 

SqL  Gen,  Are  you  sworn,  SSr  ? 

Wyer.  Yes,  Sir. 

Soi.  Gen,  Pray  g^v€  the  Court  and  the  jury 
an  account  of  what  you  know  of  any  Plot  in 
Ireland,  to  introduce  ue  Uomish  religion,  or  tp 
bring  in  the  French  king. 

IVyer,  Yes,  I  know  there  was  a  Plot,  both  . 
before  Plunket's  time,  and  in  his  time ;  for  it 
was  working  in  the  years  1665  and  1666,  but  it 
was  brought  to  full  maturity  in  the  year  1667. 
For  then  col.  Miles  Rely  and  col.  Bourne  weiy 
sent  to  Ireland  from  the  king  of  France,  with 
a  commission  to  muster  as  many  men  as  he 
could,  promising  to  send  an  army  of  40,000 
men  with  a  <iommission,  upon  St.  Lewis's  day 
in  August  next  following  to  land  at  Callingford, 
to  destroy  all  the  true  subjects,  to  destroy  th« 
religion  as  it  was  estahhshed  there,  and  to  set 
up  me  French  king's  authority  and  the  Roman 
Catholic  Relijgion.  And  one  Edmund  Angle, 
that  was  a  justice  of  peace,  and  clerk  of  tlM 
crown,  sent  for  all  the  rebels  abroad  in  the 
North  to  come  up  into  the  county  of  Longford, 
and  they  march«l  into  the  head-town  (3*  the 
county,  and  fired  the  town ;  the  inhabitanta 
fled  into  the  castle  :  then  they  came  up  to  ^e 
gaol,  thinking  to  break  it  open,  and  bv  setting 
3ie  prisoners  free,  to  join  them  with  them ; 
but  then  Angle  was  shot,  reodved^  deadly 
wound,  and  dropt  off  of  his  horte,  and  they  fle^. 
So  then  when  tney  were  witliout  the  town,  one 
Charies  Mac -Canal  alighted,  and  took  away  all 
the  papeiv  out  of  his  pocket ;  which  if  tbey^ 
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bad  been  foond,  would  have  difoorered  all. 
Hiis  occasioned  col.  Bourne  to  be  tmspected  ; 
and  being  so  suspected,  he  was  taken  prisoner, 
and  turaed  to  New^p^  in  Dublin.    Then  col. 
Rely  fled  away  agttn  to  France,  and  the  Plot 
lay  under  a  doud  during  the  life  of  primate 
Raley  the  prisoner's  pre&cessor.  This  primate 
Raley  dieo  beyond  sea.    Then  many  of  tbe 
popisu  religion  would  have  had  the  primacy 
oonferred  upon  one  Duffy  ;  but  the  prisoner  at 
the  bar  put  in  for  it ;  which  might  iiaTe  been 
opposed,  if  the  prisoner  had  not  engaged  and 
promised  that  ne   would  so  manage  affairs, 
thai  before  the  present  ffovemment  were  aware, 
he  would  sarprise  the  kbgdom  ;  provided  the 
pope  and  kii^  of  France  would  send  a  com- 
petent army  to  join  with  theirs  for  the  effecting 
of  it.    So  the  first  year  of  his  coming  over  1 
was  in  the  friery  at  Armagh ;  I  was  an  acquaint- 
ance of  the  Fnen,  and  they  invited  me ;  and 
one  Quine  told  the  prisoner,  that  they  thought 
Duffy  would  have  been  primate.    Said  he,  it  is 
better  as' it  is  ;  for  Du^  hath  not  the  wit  to 
do  diooe  things  that  1  hare  undertaken  to  do  $ 
meaning  that  he  did  undertake  to  supplant  the 
Protestant  religion,  to  bring  in  popery,  and  put 
the  kingdom  under  subjection  to  the  king  of 
France. 

Sol,  Gen.  How  do  you  know  that  ? 
Wyer.    Those   were  the   words,   and   tbe 
meaning  Iknew  before,  because  f  had  heard  it 
talked^. 

X.  C.  /.  Who  WIS  the  first  of  these  pirhnates 
you  speak.of  P 

Wycr,  Edmund  Raley  ;  he  set  this  business 
on  foot  first. 
L.  C.  J.  About  what  ? 
Wyer,  About  calling  Uie  rdiiels  together  out 
of  the  Noiidi  when  they  came  to  Loi^ord. 
X.  C.  J.  What  year  was  that  ? 
Wyer,  It  was  in  1667. 
X.  C.  J.  When  died  he  P 
Wyer,  He  died  a  little  while  afVerwards. 
X.  C.  J.   Then  Duffy  would  have  it  con- 
fisrred  upon  bim  P 

Wyer,  Yes,  after  Raley's  decease  he  would 
have  had  it  conferred  upon  him  ;  and  there 
was  a  contention  between  him  and  the  prisoner, 
who  did  engage  he  would  bring  things  to  that 
ftill  maturity,  th^  before  the  present  govern- 
ment were  aware  he  would  do  the  work. 
X.  C.  J.  How  do  you  know  this  P 
Wyet,  I  know  this,  because  I  had  an  ac- 
count f^  it  from  certain  school-fellovi^  that 
were  with  me  in  Ireland,  then  studying  in 
Rome ;  they  wrote  this  to  me,  desiring  me  I 
would  take  a  good  heart  with  the  rest  of  my 
countrymen,  and  assuredly  in  a  short  time  the 
kingdom  wonld  be  relieved,  and  the  Irish  re- 
stored to  their  former  patrimonies. 

X.  C.  J.  This  you  speak  of  their  information. 
What  do  you  know  of  your  own  knowledge  ? 

Wyer*,  Ail  that  I  know  is,  he  coming  into 
the  niery  of  Armagh 


X.  C.:J,  About  what  time  P 
Wyer.  It  is  cither  10  or  11  years  ago,  and 
there  wasa fiol  there, imd  I  was  invited  by  tbe 


Friers,  being  their  aeonaintanoe  ;  one  Qoine^ 
one  of  the  ^ers,  told  niin^*— 
X.  Q.  J.  Told  whom  P 
Wuer.    The  prisoner,  that  he  did   expecC 
Duf^  should  have  been  primate  ;  hot  the  pri- 
soner made  answer,  it  is  better  as  it  is ;  for 
Duffy  had  not  the  wit  to  manage  the  tluogs 
that!  have  undertaken  for  the  generahgood  of 
our  rdigion. 

L,  C.  J.  Now  tell  me  this :  what  things 
were  those  he'  had  undertaken  P  Did  he  ex- 
plain himself? 

Wyer.  No  farther  than  those  words :  but  I 
did  conceive  this  was  his  meaning ;  because 
I  knew  partly  of  it  myself,  knowing  of  the 
former  Plot 

X.  C.  J.  I  ask  you  only  what  words  came 
from  him  ;  and  you  say  tnc^  were  that  Dnfiy 
had  not  the  vrit  to  manage  wnat  he  had  under- 
taken for  the  general  good  of  their  rdigion. 

Wyer.  Yes,  and  then  again  in  his  assembly, 
kept  by  him,  he  charged  bis  inferiors  to  collect 
such  several  sums  of  money  as  he  thought  fit« 
according  to  the  several  parishes  and  dignities, 
to  assist  and  supply  tbe  French  forces  when 
they  can^e  over. 

L.  C.  J.  How  know  you  that  P 
Wyer,  I  have  seen  the  money  collected; 
and  I  have  seen  his  warrant,  '  sub  pcroa  sus- 
*  pensionis,'  to  bring  it  in,  to  redeem  their  reli* 
gion  from  the  power  of  the  Englisb  Govern- 
ment.   Again,  there  were  those  rebds  Chat 

went  to  Longford 

X.  C,  J.  What  time  were  those  ei41ections  P 
Wyer.  From  time  to  time  since  he-  came 
into  Ireland. 
X.  C.  X  About  what  time  ? 
Wyer»  Nine  years,  eight  years,  seven  years 
ago,  and  tbe  last  year  of  all. 

X.  C.  J.  Then  it  was  several  times,  jtm  say  P 
Wyer.  Yes,  and  he  procuied  the  Maodonels 
a  piece  of  money  out  of  tbe  Exchequer,  pre- 
tending iko  do  good  service  to  his  majesty  ;  bat 
he  sent  them  for  France,  meaning  they  should 
improve  themselves,  and  bring  thems^ves  into 
favour  with  the  king  of  France,  and  come  over 
with  the  French  king  to  surprise  Ireland. 
This  one  of  the  rebeb  told  me.  Ho  I  have  seen 
the  prisoner's  letter  directed  to  the  grand  Tory 
Flemming,  desiring  that  they,  ^ould  go  to 
France,  uid  be  woiDd  see  them,  in  spite  of  all 
their  enemies  in  Ireland,  safe  ashore:  and 
Flemming  should  return  again  a  colond  to  his 
own  glory,  and  the  good  of  his  country. 
Mt.  Oen.  Do  you  know  bis  hand  P 
Wyer.  Yes,  I  do,  as  well  as  my  own.  I  have 
seen  capt.  O'Neal,  son  of  general  O'Neal, 
coming  every  year  into  IrelamI,  and  carrying 
three  r^ments  to  die  French  kihg  into 
France  ;  and  he  used  to  come  over  to  Ireland 
every  year  to  get  a  recruit ;  and  he  did  get  my 
brotner  to  go  with  him,  and  so  much  impor- 
portuned  me,  that  I  could  bardly  withstand 
bim ;  but  I  did  not  yield  to  his  ilesire.  He 
told  me,  it  was  to  improve  me  for  my  good,  to 
improve  myself  in  military  discipbne ;  and 
then  I  should  return  for  Irefauid  a  eaptaki 
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under  the  French  kio^,  to  surprise  the  king*- 
dom  and  settle  the  popish  rehgion  ;  and  then  I 
shonM  be  restored  to  my  estate. 

X.  C.  J.  Who  tnW  you  this  ? 

Wyer,  Captain  O'Neal.  And  in  the  mean 
while,  says  he,  I  hear  Dr.  Plunket  is  the  only 
man  intrusted  in  Ireland  to  make  these  prepa- 
rations, and  get  things  ready  against  the 
French  king's  commg,  Who  is  to  land  at  Car* 
lingfbrd. 

Aii.  Oen,  How  often  were  yon  in  the 
Doctor's  company  ? — Wyer,  Not  very  often. 

Piunket,  1  never  saw  him  with  my  eyes 
before  in  my  life. 

Wyer.  1  have  seen  him  hi  the  priory  the 
first  year  that  he  came  over  to  Irenmd ;  and 
YOU  know  the  meetings  held  at  Geonre  Blvke's 
bouse  in  the  Fives,  and  1  have  seen-faim  m  his 
own  house. . 

Justice  Dolben,  How  came  3rou  to  know 
theprisoner's  hand  ? 

Wyer.  Because  I  was  well  aamamted  with 
bis  band,  seeing  his*  hand  among  me  priests. 

Justice  Dol^n.  Did  you  ever  see  him  write  ? 

H^r.  Yes,  in  the  prioiy,  and  in  his  own 
house.  ^ 

Justice  Bolhen,  How  oftan  ?^ 

Wyer,  Not  often. 

Justice  D!ri26tn.  How  often? 

Wytr,  Ten  or  a  dozen  times.  I  should 
know  bis  hand  ftrom  all  the  writing  in  London, 
if  it  were  among  never  so  many.  Let  me  but 
aeeit,  I  wiUknowit. 

Xn  C  J.  Have  you  ever  heard  him  own 
himself  primate? 

Wyer;  Yes,  my  lord  he  writes  himself 
*•  Oliverus  Armicanus,  Pitmas  et  MetropoU- 
tanns  totius  Hibemis,"  that  is  his  stile. 

L.  C.  /.  W  ho  did  he  say  made  him  primate  ? 

Wytr,  The  pope,  my  lord. 

L.  C.  J.  Have  you  beard  him  say  so  ? 

Wyer,  Yes,  I  heard  Inm  discourse  of  it  in 
the  priorv. 

Att.  Cren,  He  was  a  public  officer,  and  they 
might  well  know  his  hand. 

•X.  C  J.  I  believe  any  body  that  hath  seen 
vi^  write  but  a  Kttle,  would  soon  know  our 
bands. 

Wyer.  His  band  is  as  well  known  over  Ire- 
land, as  miue  is  among  my  acquaintance. 

L,C.J.  WeD,ffo&. 

Wyer.'  During  the  time  of  bis  imprisonment, 
I  l|aveseen  his  commands  to  some  of  his  in- 
ferior dignitaries,  -  commanding  them,  '  sub 
*  ptpna  suspensionis,*  to  bring  iu  the  monies 
assessed  lor  bringing  in  the  French  army  ;  and 
that  thefe  was.no  better  time  than  the  time  of 
his  impriwnment  to  bring  it-in. 

L.  C.  J.  Who  were  they,  you  say,  that  were 
eommanded  *  sub  pcena  suspensionis  ? 

Wyer.  Since  bis  taknig,  I  have  seen  in  the 
time  of  bis  imprisonment  his  commands  to  bis 
inlerior  dignitaries,  not  to  be  forgetful  of  the 
monies  that  were  assessed  towards  the  supply- 
ing'^^ French  army;  and  that  there  w&s  no 
better  time  to  bring  m  tlie  French,  than  when 
-he  was  in  prison. 


X.  C.  J.  Howkmgago  wastimt? 

Wytr.  The  1st  of  February,  1679.  The 
3nd  and  lastof  itwasin  July  and  November  la#t«« 

X.  C.  J'  And  this  was  to  bring  in  the  money  ? 

Wytr.  Yes,  to  supply  the  French  army^ 
And  that  there  was  no  beCter  time  than  during 
bis  imprisonment,  and  they  should  not  be  so 
much  suspected. 

X.  C.  /  And  these  mandates  you  have  seea 
under  his  band. 

Wyer.  Yes,  I  bare,  my  lord. 

Att.  Gen.  What  do  you  know  of  his  sum- 
monmg  or  issuing  out  these  warrants  for  fista 
of  men  ?  •*  *     -     - 

Wyer.  1  have  not  seen  any  of  the  vrarrants  ; 
but  the  priests  have  toM  me  Ibey  were  com«> 
manded  by  bis  warrants  to  kt  lum  know  how 
many  there  were  in  all'tfaeir  parishes  firom  six- 
teen to  sisrty. 

Att.  Gen.  You  say  you  never  saw  the  BlaU- 
dates? 
•  Wyer.  No,  I  did  not. 

8(»rj.  Jefferie$.  What  do  you  know  about  the 
prisoner's  viewing  the  ports  P 

Wyer.  I  bare  seen  him  going  about  ftnm 
port  to  port,  to  Derry,  to  Carricfergus,  Caidiy" 
Down,  and  Carlini?tord,  and  all  about. 

Seij.  Jefferiet.  When  he  went  to  take  a  view 
of  thooe  ports,  can  you  tell  to  what  purpose  he 
did  it? 

Wuer.  Yes,  I  heard  it  among  the  church, 
that  ne  went  on  purpose  to  view  the  sea  ports, 
to  know  the  strength  of  all  the  garrisons,  and 
to  see  which  was  the  most  convenient  way  to 
bring  in  the  French  army. 

Serj.  Jefferiet.  Did  you  ever  speak  with  the 
prisoner  at  the  bar  about  his  going  ? 

Wyer.  No. 

8^.  Jtfferies.  What  place  did  be  pitch  on  as 
most  convenient? 

Wyer.  CarGngford. 

Att.  Gen.  Were  you  in  the  prisoner's  com- 
pany when  he  viewed  the  ports  ? 

Wyer.  1  have  seen  him  solo  and  fro  ;  1  did 
notgro  all  the  circuit  round  with  him. 

Plunket.  Did  you  ever  see  me  at  Carling- 
ford? 

Wyer.  No. 

Plunket.  Did  you  ever  see  me  at  any  other 
of  the  ports  ?    . 

Wyer.  1  have  seen  you  at  Hamilton's 
coming  back  from  Derty.  Do  you  not  remem- 
ber that  you  lodged  at  at  sir  Geo. 

Plunket.  I  never  lodged  there  in  my  life.  . 

Sir  iVo.  ITi/Ainf.'  Have  yomny  thing  more 
to  say  concerning  the  plot  in  general  ? 

Wyer.  No,  in  general  I  have  not. 

Seirj.  Jefferiet.  He  hath  not  only  given  an  ac- 
count of  the  general,  but  fixed  it  upon  the  pri- 
soner. 

Att.  Gen.  Dr.  Plunket,  will  you  ask  him 
any  questions  ? 

.  Plunket,  You  say  you  remember  you  saw 
me  at  my  first  coming  as  primate  ten  yeara 
ago,  and  that  you  were  at  tue  priory  when  I 
was  there  ? 

Wyer.  Yes. 
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Flunket,  Yoo  were  invisiUe  to  me. 
X.  C  /.  If  yott  .viU  ask  any  ^uestioD,  th ; 
^  do  not  make  these  kind  of  obeemUioiut. 

Flunket.  TeO  me  thisy  why  did  you  notac- 
qoali^  eome  justice  of  the  peace  then  with 
what  you  Jknew,  |hai  which  you  had  beard 
seven  years  a^P 

Wytr.  When  I  first  knew  it,  I  was  as  wiO* 
mg  to  have  it  concealed  as  they. 

L.  C,J.  What  is  your  question,  Dr,  Flun- 
ket? Pray  teUitns. 

Flunket,  He  says,  m^  lord,  that  ten  vears 
.aco  I  had  such  a  desig^o  in  hand,  and  he  knew 
tte  money  was  colDeeted  for  these  xery  ends, 
and  he  knew  of  the  design  from  that  swrne 
captain  O'Neal,  whom  I  em^oyed  and  sent 
abroad  ;  and  that  1  had  a  desigo  to  bring  in 
the  French  atCadlingibrd,  and  went  about  to 
all  the  ports  in  Ireland,  and  pitched  upon  that 
as  the  meet  oonreaient ;  and  yet  it  is  so  incon- 
venient for  the  bringing  in  a  foreign  force,  that 
any  one  that  knows  any  thing  of  the  maps  of 
the  world,  will  easily  conclude  it  otherwise. 
But,  1  say,  my  lord,  why  did  not  he  tell  some 
justice  of  peace  that  I  was  upon  such  a  design, 
Imt  let  me  live  in  Ireland  ten  years  after,  and 
never  speak  of  it  till  now? 
X.  C.  J.  What  say  jron  to  the  question  ? 
Flunked  When  he  saw  me  all  the  time,  and 
to  the/time  of  my  taking  prisoner,  and  never 
said  one  vrord ;  fori  was  aprisoner  six  months 
only  for  my  rdigion,  not  one  word  (^'  treason 
spoLen  of  against  me  for  so  many  years ;  why 
did  not  he  acquaint  some  justice  of  the  peace 
with  it  before? 

X.  C.  /.  What  religion  were  yon  of  then  ? 
Wy€r,  I  was  a  Roman  cathcMic. 
Flunket.  And  are  you  not.so  now  ? 
Wyer.  Yes,  I  am  so. 

Just.  Dolben.  Therefore  it  will  be  no  won- 
der that  vou  did  not  discover  it. 

Sei^.  Jefferiee.  But  I  ask  you,  why  did  not 
yon  discover  it  all  this  time? 

Wyer.  Because  I  was  a  papist  myself:  The 
first  that  did  discover  it,  he  audi  did  consult 
about  it,  I  had  charged  him  so  to  do,  and  fset 
him  on  work  ;  but  he  was  ill  paid  fgr  having 
discovened:  You  got  him  to  be  tvepanaed,  that 
lie  hath  gone  in  duiger  of  his  life  tor  it. 
FUinhet.  Who  is  the  man  ? 
Wyer,  Mqrer. 

1&  Fra.  Wit  funs.  Call  Henry  O'Neal,  (who 
was  sworn.)  What  know  you  or  any  design  in 
Ireland  to  introduce  the  popish  religion  ? 

(yNeml.  lit  August  1678,  hisnop  Tyrrel 
came  with  40  odd  horsemen  to  vicar  general 
Brady's  house,  and  alighted  at  the  door;  and 
he  ^ve  them  there  an  oath,  which  they  took 
wilmuiy  andireelv  from  hand  to  hand,  to  for- 
ward the  popish  plot  against  the  Protestant  reli- 
gion, to  nndce  an  end  ofthem  all  in  one  hour  from 
end  to  end  in  Ireland ;  and,  said  he,  I  will  come 
within  two  days  with  an  order  from  the  k>rd 
Oliver  Flunket;  and  you  need  not  be  afraid, 
for  the  lord  Oliver  Flunket  and  I  have  sent  some 
gold  and  money  Jnto  France  to  get  men  and 
bring  them  from  France  over  sea ;   And  do 


not  fear,  this  will  go  on  in  one  honr  through  all 
Ireland  from  end  to  end.  In  September  1678, 
ahttlewhile  after,  the  same  meeting  was  in  a 
place  which  they  call  Viigiuia,  in  the  county  of 
Uonnaught,  where  they  took  a  priest,  he  is 
here,  andhe  was  with  me,  and  desired  me  to 
come  up  to  Dublin  and  discover  this;  and 
there  I  did  discover  it  to  sir  John  Davis ;  which 
b  all  that  I  can  say.  Fortius  Flunket  I  never 
saw  him  in  my  lira. 

Mr.  Jontt,  You  were  a  papist  then  f 

O'NenL  Yes,  I  was. 

Mr.  Jonei,  Are  you  a  Roman  catholic  stiil  ? 

G'JVetti.  Yes,  I  am. 

Mr.  Jones,  And  were  you  acquainted  with  all 
these  orders  ? 

0»^<fl/.  Yes. 

X.  C.  J.  How  came  you  to  know  of  thin 
oatfi? 

O'Neal.  I  was  in  the  house  with  them;  I 
was  one  concerned  to  take  my  oath  with  them» 
and  I  durst  not  but  take  the  oath. 

X.  C.  J.  Had  you  the  oath  of  secrecy  given 
you? 

O'Neal,  Yes,  and  so  this  priest  command^ 
me  to  g^  along  to  Dublin  and  discover  it. 

Serj.  Jcffkrut,^  What  is  his  name? 

O'SeaL  JohnMacLegh. 

Sir  Fra.  WUhint,  Do  you  know  any  other 
transactions  about  the  nlot  r 

O'Neal,  No,  1  will  not  swear  for  all  ih» 
world  more  than  I  know. 

Sir  F,  WUhint,  Then  caU  N^e  O'Neal, 
Twho  was  sworn).  What  do  you  know  of  any 
aesign  carrying  on  in  Ire&na  against  the  go- 
vernment and  me  Frotestant  reliffion  ? 

N,  CyNeaU  I  wi|l  teU  you  all  I  know :  I  was 
at  Ticar  Brady's  house  tne  'ilst  of  August 

L.C.J.    What  year? 

N,  CfNeal,  1678.  And  bishop  lyrrel  came 
with  40  horse-men  to  the  house,  and  went  into 
the  house,  and  discoursed  a  tittle  while;  and 
they  took  their  oaths,  every  one  round,  to  keep 
secret  the  plot  to  destroy  the  Frotestant  reh- 
gion  and  the  Frotestants,  that  they  might  have 
their  estates  again.  And  he  said  they  did  not 
need  to  fear :  tor,  said  he,  you  have  a  very  oaod 
man  to  assist  you,  and  that  is  the  k>rd  Ouver 
Flunket,  and  you  need  not  foar  but  it  will  go 
through  aU  Ireland.  ' 

Att,  Gen.  WUl  you  ask  him  any  questions  ? 

Flunktt,  Why  did  you  not  discover  it  be- 
fore? 

Serj.  Jtgeriet,  Were  you  a  Roman  Catholic 
at  that  time  ? 

N.  O^Neal.    Yes,  and  am  so  still. 

Mr.  Faf^ety  (Jury-man).  I  desire  he  may 
be  asked  how  he  came  to  be  there. 

X.  C.  J.  You  say,  I  think,  this  was  at  vicar 
general  Brad v's ;  now  came  you  to  be  there? 

N,  0*Neal,  I  was  there  several  times  before 
that ;  for  m^  nurse  or  my  foster-mother  (I  do 
not  know  which  vou  may  understand  best)  was 
house-keeper  to  him. 

X.  C.  J,    Were  you  required  to  take  the 
oath? 
N,  O'Neal'  No,  my  lord,  I  was  acquainted  in 


46l] 


STATE  TRIALSi  3S  Chaei«  IL  l6ai.-^>6r  HighTf'MML  (4ftl 


thebmise,  1  had  been  there  two  or  three  weeks 

before. 

Plunket,   Why  did  not  yon  tell  H  to  some 
justice  of  tfaepeace ? 

L,C.J,  He  was  a  Pkpist,  and  so  he  is  now. 

N.  (XNeaL   There  were  many  there  thiLt 
were  wieer  tbAH  1}  that  did  not  discover  it. 

L,  C.  /.    How  old  are  yon  ? 

^T.  (fSeaL    I  hehere  about  39  years  old. 

L.  C.  X    And  this  was  bat  in  1678. 

An,  Gen.  Swear  Owen  Aforfey,  (which  was 
done).    Come,  what  say  you  ? 

•U-  Murfey.  Mr.  Edmund  Murfey  disco- 
vered die  Plot ;  he  went  to  one  lieutenant  Baker 
and  did  discover  the  plot  to  him,  that  there 
was  a  design  to  brings  in  the  French. 

L,  C.  /.  ^peak  out  aloud,  I  cannot  hear  you. 

O.  Murfey.  All  I  know  is  from  Mr.  J&dm. 
Muifcy 

L.  C.  J.  What  do  you  know  of  any,  of  your 
own  knowledge? 

O.  Murfey.  Mr.  Lieutenant  Baker  told  me, 
that  be  did  hear  of  the  French 

L.  C.  J.   Speak  what  you  know  yourselfr 

O.  Murfey.  If  it  please  your  hnmhip,  this 
is  more:  I  saw  that  evidence  that  Edmund 
Murfey  did  prodnce  in  Ireland,  when  he  was 
sent  to  the  gaol  there ;  bnt  without  trial  or  any 
thing. 

AU.  Gen.  Then  swear  Hugh  Duffy;  (which 
was  done).  Speak  load,  and  tell  my  lord  what 
you  know  of  this  plot  and  the  prisoner :  you 
know  the  prisoner,  do  not  you  ? 

Duffy.  1  know  him!  yes,  I  know  him  well 
enough. 

X.  C.  J.  •  What  say  you  more  of  him  ? 

Dujg^.  My  lord,  I  say  I  have  seen  this  Dr. 
Oliver  ramket  raising  several  siuas  of  money 
to  carry  on  this  ptot ;  sometimes  lOi.  per  ann. 
sometimes  90f . 

Sol.  Gen.  Of  whom  ? 

Duffy.  Of  all  the  priests  in  Ireland ;  of  every 
nriest  according  to  Ins  pension  and  parish. 

L.C.J.   Inalllrdand? 

Dufy.   Yes. 

X.'C.  J.  And  towaids  tiitf  proeeedings  of 
tbenlot? 

Duffy,  It  was  to  j?ive  to  hb  a^ent  which 
vras  at  Rome,  and  mr  the  carrymg  on  the 
business. 

Alt.  Gen.   How  eame  you  to  know  this  ? 

Duffy,  I  was  servant  to  Dr.  DufTy.  who 
was  in&itdy  beloved  by  this  man,  lie  vras 
Father  Confessor  to  the  ^een  of  Spain.  There 
was  nothing  that  happened  between  them,  but 

I  was  bjrw  the  time- 

X.  C.  J.   Were  you  ohaplain  to  him  ? 

Duffy.   Yes. 

X.  C  J.   You  are  a  Fafdst  then  P 

Duffy,    1  es. 

Att.  Gen,   This  man  is  a  Friar,  my  brd. 

X.  C.  J.  Were  you  in  the  company  with 
oiem  r 

Duffy.    Yes,  I  was. 

L.(f.J,   What  did  pass  there? 

Duffy.  About  the  plot ;  how  they  could 
oottfirm  the  plot:  and  this  man  Plantel  Md^ 

4 


he  coukl  prevail  with  the  king  of  France,  and 
theother  with  tha  king  of  Spain. 

Att.  Gen.  Pray  acquaint  m^  lord  particu* 
larly  when  this  was,  and  in  what  plaee,  and 
what  they  said  ? 

Dvffy,  It  was  in  1673,  r4,  and  75,  at  his 
own  house ;  and  at  he  kept 

three  or  four  Jesuits  .there,  and  a  matter  of  a 
hundredpriests. 
Att.  Gen,   What  pasM  in  the  company  f 
X.  C.  J,   Who  els^  was  there? 
Duffy.  The  discourse,  my  lord,  was  always, 
about  toe  plot,,  how  they  could  contrive  tM 
matter  between  them ;  and  so  they  did  con- 
clude afterwards  to  raise  so  Inudt  money  upon 
several  priests,  all  the  priests  in  Irdand,  some- 
times 20i.  sometimes  40f. 

X.  C  J.   A-pieoe,  do  you  niean  } 
Duffy,   Yes. 

Ati,  Gen,  What  disoourae  had  fhqr  about 
the  French  at  any  time  ? 

Duffy.  Yes,  a  hundred  times;  he  talked: 
several  times,  that  he  did  not  ouestion  bnt  he 
should  prevat)  with  the  king  or  France  not  to 
invade  ^ain:  and  I  have  seen  his  letter  to 
cardinal  Bouillon,  to  ekpostukte  with  him. 
about  the  king  of  France,  why  he  should  wage 
war  with  mldng  of  S)[Nun,  who  Was  a  Catho- 
fic,  bnt  rather  should  come  and  redeem  Ireland 
out  of  its  heretical  jurisdSctkm. 
Ait.  Gen,  Did  you  see  the  letter? 
Duffy,   Yes. 

Att.  Gen.  Whr,  do  you  know  his  hand  ? 
Duffy,  Yes,  I  know  it  as  weQ  as  I  know  myi 
own;  I  know  it  if  there  were  a  thousand  pa- 
pers together. 
Att,  Gen,   And  what  was  the  import  of  it, 

pray? 

Duffy.  That  cardinal  Bomllon  should  pre- 
vail with  the  king  of  France  not  to  invade 
Spain ;  and'the  contents  of  the  rest  of  the  letter 
were,  That  he  did  admire  he  should  not  ikther 
wage  vrar  with  the  king  of  England,  who  hath 
been  an  apostate,  and  help  tiieir  poor  country 
that  was  daily  tormented  with  heretical  juris- 
diction. 

Att,  Gen.  How  came  you  to  be  in  Franoe? 
Were  you  employed  ? 

Duffy.  I  went  to  France  to  live  there  inift 
convtnt. 

Piunket.  Did  Cardinal  Boi^oo  sh«r  yon 
niy  letter? 

DaJ^.  Yea. 

Ptunket.  Whjktycar? 

Duffy.  1677. 

Att,  Gen.  Play,  sir,  yon  were  speddng  of 
rusing  of  money 

Dkfj^.  Yea. 

Att.  Gen.  Did  you  see  any  precept  ^bo«t  it  r 

Duffy,  Yes,  1  have  seen  aeveral  preoBptaj 
I  was  Curate  to  one  Father  Mnrfvf  $  ima 
while  that  man  vras  with  Dr.  Oliver  PluidGet, 
and  o^er  Jesuits,  I  did  officiate  in  his  place, 
and  he.  sent  his  letters  to  ma  to  taiaa  40i. 
205.  a  time,  several  tiines. 

L.  C.  J.  Yon  yonrseif  ? 

Dt^.  Yes. 
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Att.  Gen.  WfasC  fer  P 

Dii^.  ItwMtoteodtoDn 
wu  at  Rome. 

JM.  Oe«.  Did  you  Modany  ■MMjtetywi 
lowwof?— Dv^.  Yes. 

Ati,  Otn,  Tdlwliwl  time  you  gav«  the  bm- 
neyyooraelff 

Dujfy.  In  1673, 74,  75. 

Att.  Gem.  Where  ? 

Dij^.  At  hta  ofwn  diHlhiff  pfaMse  at 

/art.  Joaet.  Of  whrt  qoaTity  w«i  the  pri- 
■oaer  amoDgrt  yoa  r 

•  Da^.  He  ifas  primate  of  all  Ifdaiid. 
Jort.  Janet.  Unoer  whom  ? 

•  Dufy.  Under  whom?  under  die  Pope. 
JiMPt.  jMMff.  Howdovoaknowhewaaaof 
Dufy.  We  had  it  in  his  writingfs. 
L.1c.J.  Didheitile  himaelfaD  mhia  let- 


ten? 

'  DMjfy.  Yee,if  he  writ  but  totheleartman 
in  the  country,  he  wonM  write,  *'  OhYcnu  Ar- 
micaans,  Printas  toliv  HibemiBB." 

L.C,J.  Andaoyoaalwayamidenloodhim? 

Dufy,  Yea. 

Ait.  Gtn.  Were  yoo  preanit  at  any  of  the 
general  eomniltationa  or  meetinga  P 

Dai^  Yea,  I  was. 

Att,  Gtn.  What  number  might  meet  at  that 
time? 

Dufy.  Five  hundred  men  and  women. 

Att.  Gem.  Where  was  this  ? 

Duffif.  At  Clouds. 

Att.  Gen.  What  was  the  occasion  and  de- 
sign of  that  meieting? 

Dufy.   Confirmation  from  the  bishop. 

Att.  Gen.  And  what  was  done  there  besides  ? 
.  Dujffif.  The  second  thii^Br  was,  that  the  rai- 
tlemen  of  the  three  counties  should  oondude 
tf^lpether  about  this  malter. 

JLC.J.  About  what? 

Dnfi/.  About  joining  the  French  and  Spa- 
nish i^fether. 

Justice  Doiben,  Where  was  that  meeting  ? 

Dujfjf.  In  the  county  of  Monagfaan. 

•  Just.  Dfilben.  Was  the  prisoner  there  ? 
Duffu,  Yes,  he  was  the  chief  man. 

.L.C.J.  When  was  thia? 

Dujfy,  In  1671,  to  the  bert  of  my  know- 
ledge. 
Just  Doiben.  Were  you  there  yourself  ? 

•  Dnfy.  Yes. 

Att.  Gen.  What  was  the  traaaaotion  of  that 
day,  besides  the  Sacrament  ofconftimation? 

I>iij^.  It  was  agr(>ed  that  the  gentry  of  Ar- 
magh, Monaghan,  and  Connaught,  ahould  join 
together ;  and  then  thev  went  into  a  private 
council  to  get  a  lirt  of  all  the  officers  that  were 
in  the  last  rebellion,  and  those  that  kwt  their 
states. 

t  Att.Gen^  How  do  yon  know  that  P  Did  you 
go  into  the  consnh  ? 

Dufy,  Yes,  I  was  in  the  same  oonaah  my- 
self, and  was  as  willing  to  proceed  in  the  matter 
as. any  oneinthe  wodd. 

L.C.J.  Where  was  this  P 

Dujfy,  Within  two  miles  of  Ckiuds,  atone 
Father  house. 


L.  C  J.  Was  that  at  the  time  when  there 
were  an  auny  peraons  met  ?  Pray  speak  again 
what  waa  done  there  besides  confirmation  ? 

Dufy.  Why  they  were  withdrawn  aside 
into  a  gardenj  some  stood  up,  and  some  sat 
down :  and  Oliver  Plunkel  stood  in'the  middle 
of  th^m  all  as  a  prelate,  and  every  one  kneeled 
down  before  him  .and  Uaaed  his  hand. 

Ait.  Got.  What  waa  then  said  P 

Dufy.  Then  th^did  consuhand  gave  spe- 
cial order  to  some  oTthero  to  get  a  lirt  of  all  the 
officer^  in  the  late  rebdiion,  and  that  lort  their 
estates,  and  that  they  should  be  more  forward 
than  others  toproceed  in  that  wicked  design. 

J:.C.J.  wUt  was  that  dc^P 

DuJfy.  Todertroy  all  the  Protestants  toge- 

Att.  Gca.  Was  it  to  nangle  the  Irish,  and 
Spanish,  and  French  army  together? 

Ih^.  Yes,  it  was. 

Att.  Gen.  Did  you  hear  the  prisoner  speak 
about  it? 

Duff}/.  Yes,  and  he  made  a  speech  befbm 
them  conoomiog  our  own  faith  and  religion. 

Att.  Gen.  Wim  there  any  mention  ofmoney 
at  that  time. 

Duff^.  It  was,  that  every  man  of  them  that 
could  dispose  ofmoney  should  provide  aoam  for 
those  gentlemen  that  would  soon  come  into  Ire- 
land. 

Heg^.  Mmpard.  Who  were  those  eendemen? 

DMjfy,  The  French  army  and  dieSpaniah 
army  together. 

Att.  Uen,  Were  you  at  any  other  n>eeting  ? 

Duffy.  No. 

Att.  Gef.  After  he  was  taken,  do  yon  know 
of  any  order  he  seat  out  lo  gather  money  ? 

Duffy.  Yes,  at  the  nmZm  <£  Dalkeith^  I 
think  i|  is  June  two  yeari  ago  he  was  appre- 
hended—-— 

Att.  Gen.  indeed  he  was  first  apprdiended 
as  a  very  busy  papirt. 

Duijfy.  I  have  seen  two  er  three  sevenl  orders 
to  raise  money,  for  the  same  purpose ;  aqd  that 
it  waa  the  only  time  to  bring  the  matter  to -an 
end  when  he  lay  m  gaol  hnnelf. 

Att.  Gen.  Was  that  the  effect  of  the  letter? 

i>ii^.  Yes ;  and  that  the  French  and  ^- 
nish  bags  should  take  the  advantage  that  now 
was  ofimd  whflrt  he  was  in  prison. 

Just  J4NMI.  Yon  say  sobm  money  was  sent 
to  Dr.  Cray  ? 

Duffy.  Yes. 

Jurt.  Jcne$.  To  what  end?      ' 

Dujfy,  To  comply  with  this  design. 

Just  Joaer.  Where  was  that  Dr.  Cray  ? 

Duffy,  He  wai  at  Bome,  he  was  made  a 
bishop  diere. 

Att.  Gen.  Who  employed  him  there  P 

Duffy.  This  man  employed  him  rfways, 

L.C.J,  What  was  his  name? 

J^fy>  Cray. 

Justice  Joari .  You  say  soma  of  the  priests 
paid  20,  some  40? 

Dufy.  Yes. 

Jnstioa  Stma*  Did  the  tuy-gentry. agree  to 
pay  nothing  P 
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DuCf.  IdontlmowAvtliegiwIiy. 
jft^JJ*  Ji  E«i  I  think  jrou  jwid  fomelluBir 
younelf? 

JDnflfy.  Yes,  I  p«ad  for  Ivo  or  three  years 


L,  C.  /.  And  that  wa»  ior  the  design  ? 

Dai^.   Yes,  for  the  French  ns3i  Spanbh 
Hiwy,  and  ^  the  jNi]|K)ie8  together. 
.  Ml*  Gen,  Whatd^youkao^vofanyiw^oept 
to  he|;ife&  in  of  all  sorts  of  persons  or  such  an 
mf 

ptifu.  I  gave  a  lirt  of  the  age  of  ev-eiy 
penwninnn  16  to  60. 

^X.  Gen.  By  whose  order  ? 

t)ufiy.  Bj  his  order, 

Stty  Jtg>  To  whom  did  yon  give  it  P 

Pufflf,  iTo  Dr.  Plunket 
.  &o./{^  Thatis,tothe|Mri89nerP 

2>w/^.  Yes,  ont  of  my  own  precinct. 

Ah,  Gen.  Had  you  had  any  order  fitom 
him? 

Dvjfy-  Yes,  it  was  directed  to  the  paiish 
fdMSit;  and  I,  heing  curate  in  bis  |dace,  receiv- 
ed the  order. 

Sir  F.  WUhens,  To  what  purpose  was  it? 

JPU/jfy,  To  know  what  men  in  Ireland  were 
ahk  to  bear  arms. 

Jnstioe  Jtmrs.  What  was  the  number  opn- 
tained  in  your  list  P^Dj^*  950. 

Jiiitioe  JiMet.  Wbat,  in  one  parish  ? 
Dufi.  Yes. 

•  ma^.JeJf.  What  was  the  parish's  name  P 

J^yffjf'  Coghan. 

Att,  Gen.  Do  yeo  know  any  thing  of  bis 
gmg  to  view  the  ports  P 

Intfy.  I  accompanied  him  to  CarUttgford. 

AU.Gem.  DidyoM? 

Duffy,  Yes,  in  person  1  did. 

Sbg.  Jeff.  What  did  he  say  ? 
.  ^ijl^.  He  went  ronud  about  the  place  where 
oomeorthecaston-shipscomein;  there wasa 
great  oaide  there  near  the  sea,  and  he  went  to 
WW  tbepteoe,  but  couM  not  ^  a  boat :  And 
Ifaere  was  a  mat  tslk  of  Cailingford  to  be  one 
ef  dio  hestrhavens  in  Irehmd ;  there  was  no 
great  garrison  at  the  place,  and  any  ship  might 
cnve  ta^he-gates-of  the  town,  and  surprize  it, 
bsiqg  a  little  town. 

.  Ati.  Gem*    What  did  he  oonclode   upon 
ttttt? 

Duffy,  That  he  might  get  the  Frendi  aimy 
to  land  safdy  there. 

Ali,  Gen,  What  4o  you  know  of  delivering 
aavMHDunition  and  acms  P 

4)aify.  Hedid  send  aemeof  thismoney  to  ^ 
•mmnnitipn  into  Ireland. 

fhmkMt,  You  say  you  were  Nurfey's  cu- 
kHip;  Can  you  shew  oe  euch  Institotion  as 
j^u  any  oa^ae  to  vou  to  raise  n»oney  P 

DuSy,  1  could  have  brought  them,  bat 
tkiitfpb  itAMUoM. 

FJunket^  Can  ^ou  name  any  other  persen  I 

wmmA  foomy  toom  ? 

Dtt^    I  haw  seen  your  paper  of  tbe4kMint^ 
oflfonagl«n. 
Pkmka,  HaM^  yw  jsaefnwqrofUiemiwy 

wiy  money  P 


Dufy.  Yea,  I  ba^i^  awAQof  ^^m  W 
mon^. 

Justice  Dolbee.  Why,  you  are  «mMltei 
with  this  man.  are  yoii  not,  JSf,  PluntotP 

Flunket.  My  lord,  I  believe  I  hw0  9Mp| 
him. 

Justice  Dolben,  Don't  you  know  b^  w^$ 
chaplain  to  bishop  Dui^  P 

I*iunket:   No,  I  never  was  in  his  oompany. 

Sep.  Jeff.  Pray  tell  him  wiiat  time  of  tM 
year  it  was  that  yon  were  «^  CfMiing^ord  f 

Du^.  It  was  at  the  and  of  1677,  and  iVf 
beginnuMT  of  1678. 

Att.  Uen,  IVa^,  if  you  can  pKipolleet,  was 
you  once,  or  twice,  or  twenty  tifom  if^  jbif 
company  ? 

Duffy.  As  I  am  a  christian,  I  have  been  «p 
hundred  times  in  his  eompmy .  And  when  yoa 
were  creating  priests,  yon  would  always  s^nd 
for  me  to  be  piefent ;  and  I  wonder  how  the 
man  shouki  fi>rffet  biinself. 

Fiunket,  I  oo  not  say  I  have  not  ;seefi  him, 
or  that  I  am  a  strmrar  to  tb^  man ;  but  in  the 
company  of  bishc^  Dufiy  I  never  saw  lum,  jasr 
I  never  sent  him  orders  ti^pay  aj^y  moneys 
and  if  he  did  pay  any  money,  &  mig^t  shew 
the  order. 

Serj.  Jeff,  If  he  did  pay  any  money,  you  did 
^  to  take  It. 

Ati,  Geu,  Pray  let  }un»  bare  fair  play  to  ask 
any  questions. 

SoL  Gen,  Tell  how  you  came  to  remember 
that  you  saw  bim  at  Sir  Niqb.  Plunket>. 

Duffif,  Dr.  Dufiy  did  send  me  to  sir  Ijiricbo< 
h»  Plunkefs,  and  I  met  Pr.  Plunket  as  I  was 
coming  out  of  the  city.  I  had  been  half  a  year 
at  the  Spanish  ambassador's,  and  he  sent  mo 
for  Ireland  a^pain,  and  then  I  lived  at  the  ^^jwir 
vent  in  Dubbn ;  and  thei^  when  I  knew  tb^ 
he  Would  come  to  town,  I  went  to  Ring^s-end, 
where  the  shins  came  in,  to  meet  him. 

Flunket,  You  say  you  were  with  bim  jat  «iy 
house  P 

Duffy,  Y«. 

PlusJcet.  If  yottwece,  you  were  inviHU^: 
But  I  ask  you.  Why  did  not  yofi  tell  this  to 
some  justice  of  the  peace  P 

Just.  Dolben,  Good  Mr.  Plunket,  he  tells 
you,  he  was  as  willing  to  forward  it  then  as 
you. 

L  C,J.  How  came  you  now  to  change  your 
mind?    . 

Dtffy,  I  went  into  France  in  1677,  and  I 
was  not  there  a  vear  altogether ;  but  whep  I 
have  seen  bow  the  poor  people  were  brought 
into  such  shivery  by  tbe  French  king,  I  thought 
of  it,  and  had  rather  the  devil  sbould  reign  over 
us,  than  the  Freiicbman. 

Just.  DoHfcn.  He  gives  you  a  very  gyod 
rational  account  why. 

Duffy,  I  have  been  at  sir  Niehol;is  Plunket's 
and  Dr.  Patrick  Plunket's,  wliere  lliere  ^1 
some  variance  about  souiethinjo:  this  man  h^ 
done  to  Father  Du0y .  9»iys  bishop  Datly,  i 
might  have  had  you  drawn  and  c|uartered,  if  | 
were  as  ill  a  man  as  you ;  and  I  might  have  been 
primate  of  Ireland,  if  I  would  HaFe  undartakBp 

2H 
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diose  (iiiiigs  that  Toa  undertook.  Upon  that, 
iays  sir  Nicholas  Flunket,  What  is  that?  Why 
it  was  sai'^  it  was  to  raise  60,000  men  in  Ireland 
at  any  time  whenever  the  French  or  the  Spa- 
nish kiu^  should  wage  war  with  England,  Soot- 
land,  or  Ireland.  And  this  man  did  confess 
before  my  face  to  Father  Duflfy,  tl»at  it  was 
not  only  to  exah  himself,  but  au  the  Komish 
derg}','  and  all  the  gentry  that  had  lost  ili«r 


Plunket.  Mr.  Duflly,  one  word  with  you : 
Is  not  this  out  of  mahce  to  me,  ibr  correcting 
some  of  the  clerary  ?   . 

Duffy.  You  had  nothmg  to  do  with  me,  for 
t  was  a  iriar. 

Att.  Gen.  Swear  Edmund  Murfey  (which 
was  done.)  TeU  yoor  whole  knowledge  of  Dr. 
Phmket  and  the  Irish  Plot. 

Mnrfry.  May  it  please  you,  my  lord,  I  was 
one  of  tfie  first  discoverers  of  this  plot ;  but  of 
nine  witnesses,  I  have  but  one  in  town. 

L.  C.  J,  Well,  tell  your  own  knowledge. 

Murfty.  Now  I  beg  your  lordship,  asjQ  Dr* 
Phmket,  that  yon  will  respite  it  till  next  term  ; 
I  could  bring  ten  witnesses. 

Au.  Gen.  Do  YOU  speak  your  own  evidence? 

Murfey,  I  refer  it  to  the  king  and  council, 
what  eridence  I  have  given. 

L.  C.  J.  Do  not  trouble  yourself,  be  directed 
a  little :  You  are  here  now  to  speak  what  you 
know  oonceming  any  treasons,  or  any  other 
matters  agamst  ue  king,  done  by  Dr.  Plunket; 
speak  your  awn  knowledge,  for  as  to  other  wit- 
nesses we  do  not  call  you. 

Murfiff.  If  1  be  called  in  question  for  this 
evidence 

Ait.  Geti.  ComCf  sir,  you  have  been  at  the 
Spanish  ambassador's  lately,  answer  my  ques- 
tion ;  hare  you  ever  been  with  Plunket  in  Ire- 
hmd  ?— ^iir/fjf.  Yes,  Sir. 

Att.  Gen.  Have  you  ever  heard  him  own 
himsflf  Primate  of  Ireland  ? 

Murfn.  Yes,  Titular  Primate.       ' 

Att.  Uen.  Under  whom  did  he  ckxim  that 
authority  ?  under  the  king,  or  under  tlie  pope? 

Murfey.  I  think  he  could  not  be  under  the 
king  at  all. 

Ait.  Gen.  Under  whom  then  ?     • 

Murfey.    It  must  be  either  the  long  or  the 

PoPf-       , 

L.  C.  J.  Answer  roe  directly,  did  he  claim  to 

be  titular  primate  under  the  pope? 

Murfey.    I  suppose  he  did. 

L.  C.  J.  Was  ne  reputed  generally  so  to  be? 

Murfey.  Yes,  my  lord. 

Alt.  Uen.  Mr.  Murfey,  remember  what  you 
«*vore  before  the  grand  jury :  pray  reooflect 
yourself  whether  that  be  true,  and  teil  all. 

L.  C.  J.  You  are  upon  your  oath,  you  must 
speak  the  truth,  and  the  whole  truth ;  you  must 
not  mince  or  conceal  any  thing. 
•  Serj.  Jeff.  Were  you  sworn  before  the  grand 

Murfey.  I  was  sworn  before  the  kuig  and 
parliament 

Berj.  Jeff,  Did  you  give  in  any  evidence  to 
tiie  grand  jury? 


Murfey.  Yes,  I  did. 

Serj.  Jeff.  Was  that  you  swore  before  <h« 
grand  jur}'  true,  upon  your  oath  ?   . 

Murfey.  I  can't  say  but  it  was. 

Serj.  Jeff.  Repeat  it ;  tell  my  lord  and  thtf 
jury  what  it  was,  and  tell  the  truth. 

Slurfiy.  I  hate  forgot  it. 

Att.  Gen.  Why  then,  I  would  as&  you  a  lit- 
tle ;  you  remember  I  was  by,  and  it  is  no  laugh- 
ing matter,  Mr.  Murfey,  you  will  fttiA  it  so. 
What  do  yon  know  of  any  orders  vsued  out 
by  Mr.  Phmket  to  raise  money  from  the 
priests  ? 

Murfey.  I  know  there  were  oi*ders,  and  I 
took  the  orders  myself  in  my  hand. 

A  ti.  Gen .  From  whom  had  you  those  ovders? 

Murfey.  Prom  another,  and  not  firom  him. 

Att.  Gen.  Under  ^vhose  hand  were  those 
orders  ? 

Murfey^  ''^S  ^^^  ^™"*  ^^^  Primate. 

Att.  Gen.  Did  you  see  any  order  under 
Plunkct^s  hand  for  raising  of  money  ? 

Murfey.  No^  but  under  the  Vicar  Genenl's, 
by  his  authority,  as  I  suppose. 

Att.  Gen.  Upon  your  oath,  did  you  not  stcear 
before  the  Grand  Jtu^,  that  you  saw  the  orders 
under  his  hand  P  X 

Murfey.  No,  I  did  not,  or  I  wns  mistaken, 
for  it  was  only  by  his  direction. 

Att.  Gen.  Pray  had  you  any  convene  with 
Oliver  Plunket  al>out  the  raising  of  money  ? 

Murfey.  Olrver  Plunket  about  the  raismg  of 
money? 

Att.  Gen.  Yes,  that  i$  a  plain  question. 

Murfey.  It  was  about  other  matters  I  con- 
versed with  him. 

Att.  Gen.  But  did  you  converse  with  him 
about  money  ? 

Murfey.  r»o,  not  about  the  money. 

Alt.  Gen.  Upon  your  oath,  did  you  coUfCHie 
with  him  about  bringing  in  the  French  ? 

Serj.  J^'.  Declare  the  truth,  come. 

L.  C.  J.  Come,*  donH  trifle ;  what  diaooarse 
have  yon  had  witli  the  prisoner  about  raising  of 
money,  or  bringing  in  the  French  ?  Either  of 
them,  Sir? 

Murfey.  I  know  this,  if  the  dnke  of  York 
and  duke  of  Omiond  had  proceeded  according 
to  their  intentions,  it  was  a  general  expectation 
at  the  same  time,  that  all  the  French  and  Irish 
would  come  and  fall  upon  the  English  nation, 
as  I  understood. 

L.C.  J.  Pray  answer  the  question  dnectly : 
You  must  not  come  and  think  to  trifle  with  the 


court,  you  must  speak  the  truth,  you  are  sworn 
to  it ;  you  must  not  come  to  quibble  and  run 
about  to  this,  and  that,  and  t'otiier,  but  answer 
directly,  have  you  had  any  discourse  with  the 
prisoner  about  orders  for  raising  of  money  in 
Ireland? 

Murfey.   Yes,  I  have  seen  orders  from  his 
Vicar  Geseral  for  the  rassii^  of  money. 

L.  C.  J.   Uadi  he ownedthem  to  oe by  hv 
direction  ? 

Mwfef.  Not  befove  me,  but  others  he  has. ' 

Ait.  Gtn*  Have  yen  seen  any  money  pud  to 
himP 
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Murfy.  To- whom? 

Ait.  Qm.  To  Plunket. 

Marfey.  To  the  Vicar  General  I  have. 
.  X.  dX  Bat  to  Plunket? 

Jdlurfey,  None  to  Plunket. 

X.  C  J.  Have  you  had  any  discourse  Avith 
him  at  any  time  about  the  raising  of  money 
which  the  Vicar  General  gave  order  for  ? 

Murfgy.  I  have  had  discourse  with  the  Vicar 
Qfncral. 

L.  C.  J.  Sir,  don't  trifle  ;  have  you  had  any 
with  him? 
,  M^rfeu.  With  him  ? 

X.  C.  J.  Yes,  with  hira. 

Murfty.  Yes,  1  have  had  some  discourse 
with  him. 

X.  C.  X  Tell  me  what  discourse  this  was  ? 

Murfcy,  I  think  it  was  about  this :  If  the 
duke  of  I  ovk  and  the  duke  of  Monmouth  fell 
out  together,  that  he  had  some  men  to  nuse 
about  toe  matter,  and  if  the  duke  of  Monmouth 
wpuk)  raise  the  Protestant  religion 

Att.  Gen.   You  see  he  hath  becu  in  Spanish 
hands. 
.  JLC.J.  Were  you  a  Protestant,  Sir  ? 

Mutffy.  No,  I  am  a  priest. 

9^.  Jeff.  He  is  to  seek  yet. 
'  Murfey.    I  am  indifferent  whether  I  be  a 
Protestant  or  priest. 

Att.  Gen,  JWy  lord,  he  is  a  piiest  in  orders, 
and  so  hath  acknowledged  himself. 
'.  Murfey.  Yes,  I  am  a  priest,  but  it  makes  me 
forget  myself  to  see  so  many  evidences  to  come 
in,  that  never  kuew  Plunket. 

X-  C.  J.  Sir,  you  refuse  to  answer  those 
questions  that  we  put  to  you  here. 

Murfey.  What!  said  before  the  Parliament, 
1  aaswcr  uuuctuaUy. 

X.  C.  J.  You  are  asked  questions  here,  and 
produced  as  a  witness,  wiD  you  answer  direct- 
I3',  or  not  ? 

Murfey.  Yes,  I  will. 

X.  C.  J.  Then  let  me  hear  what  discourse 
yoti  had  with  the  Primate  Plunket  concerning 
•ny'inooey  raised  by  him  or  his  Vicar  General. 
Murfey.  May  it  please  your  lojrdship,  first  of 
an,  I  <lid  not  impeach  Primate  Plunket,  but  the 
officers  and  justices  of  the  peace. 

Just.  Jonet.  Had  you  any  discourse  with 
him,  yea  or  no? 

Murfey.  That  he  should  find  so  many  Ca- 
tfaoTics  in  Ireland,  if  the  duke  of  York  and  the 
4oke  of  Monmouth  fell  out. 

Just.  Jones.  Why,  it  plainly  appears  what 
you  drove  at  at  first,  to  put  off  this  tjial  if  you 
could. 

X.  C.  J.  The  papbts  in  England  have  hecn 

ttt  work  with  you. 

Serj.  Jeffwtei.  I  perceived  this  gentleman 
was  very  busy,  looking  upon  his  hat,  I  desire 
he  may  he  searched,  if  he  have  no  paperodiout 
him. 

Att.  Gen.  Mr  Solicitor  and  myself  heard  the 
fviileuce  he  gave  to  the  grand-jury. 

Theii  he  went  out  of  the  court,  and  would 
iKaroo  be  persuaded  u>  come  haek  again. 


Att,  Gen.  We  both  heard  him,  and  he  gave 
the  fullest  evidence,  much  fuller  to  all  instances 
and  particulars  of  this  Hi^rh-Troason,  much 
fuller  than  Duffy,  to  the  grand-jury.  After- 
wards, about  three  weeks  a^o,  the  tnal  coming 
on,  he  ran  away  and  lay  hid  ;  I  took  a  great 
deal  of  pains  to'find  him  out,  and  sent  messcn-' 
sers  about ;  at  last  I  heard  he  was  got  to  tl^ 
Spanish  ambassador's,  I  sent,  and  tney  spied 
hun  in  the  chapel ;  but  the  Spanish  ambassa- 
dor's servant  fell  upon  the  messengers  and 
beat  them,  the  ambassador  was  first  sent  to 
abuiit  it^  and  his  excellency  promised  that  he 
should  be  hrought,  and  vfh^n  he  was  found 
he  told  me  but  the  last  night,  that  all  he  liail 
sworn  before  the  grand  jur}'  was  true,  and  h« 
was  ready  to«make  it  out  again. 

X.  C.  X  And  now  he  says,  he  knows  not 
what  he  said  then  ;  pray  take  notice  of  that. 

Murfey,  I  told  the  g^iand  jul-y  this,  that  my 
lord  Plunket  had  a  design  to  get  60  or  70,000 
men  in  Ireland,  if  tbeduke  of  Vork  and  the 
duke  of  Monmouth  should  fall  out. 

Att.  Gen.  Did  you  tcU  a  word  of  that  to  ih% 
grand -jury  ? 

Murfey.  Yes,  sir,  or  I  was  mistaleB.    - 

Att.  Gen.  Not  one  word  of  that  did  he  theo 
say. 

X.  C.  X  Do  you  own  this  man.  Dr.  Plunkct| 
to  be  of  your  religion  ? 

Serj.  jefferies.  Do  you  know  this  Seeker  ? 

Flunket.  He  says  himself  he  is  indifi*erent  to 
be  a  protestant  or  a  papist. 

Serj.  Jefferies.  1  will  only  ti*y  you  hy  on© 
question  more,  for  you  are  sought  out,  and  it 
may  be  you  may  be  found :  do  you  know  how 
many  men  he  was  to  raise  in  Ireland  ?  remem* 
ber  what  you  said  to  the  gi-and  jury.  . 

Murfey.  70,000  men. 

X.  C.  J.  What  wei-e  they  to  do  ?  - 

Murfey.  For  establishing  if  occasion  should 


be 


Seij.  Jefferies.  Establishing,  establishing^ 
what  ? 

Murfey,  Of  the  Romish  religion. 

Seij .'  Jefferies,  Well,  so  far  we  Iia\^  got  70,000 
men  to  establish  the  Romish  religion :  What, 
was  Plunket  to  do  this  ? 

Murfey.  As  far  as  I  understood. 

Just  Jones.  And  yoii  understood  it  t>y  him- 
self.'* 

Murfey.  I  received  letters  from  tlie  vicar- 
general  to  get  so  much  money  collected,  and 
.OS  soon  as  1  g-ot  the  letters  to  my  hands,  I  sent 
them  to  a  pnvy  counsellor. 

X.  C.  J.  Do  you  not  know  that  he  was  en- 
gaged to  assist  the  French  army  ? 

Murfey.  I  do  not  know  tliatT>y  him,  hut  by. 
others. 

Just.  Dolben.  Did  you  ever  discourse  with 
him  about  it  .^ 

Murfey.  I  did  discoiurse  with  bun  about  MN 
veral  matters. 

-  Just.  Dolben.  About  the  French  army  ? 

Murfey.  Yes. 

L.  C  X  Do  you  know  that  he  did  eodeavoor 
to  bring  them  into  Ireland  ? 
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Murfky.  IhiA  ttonm^noMnot  in  Frtfioe 
At  the  ttmetiine— 

i.  Ci  J.  With  wiMmi  r 

iimrfty.  With  one  Mfto  Gtfty. 

L.C.J.  Aiid<ibyaa  know  that  h«  had  cor- 
MSooiideiioe  in  Pranoe  P 

Murfey.  Yea,  I  know  that 

Just.  Volhen,  With  whom  had  Plunkel  cor- 
MnoiidGuc6  in  France  P 

Mntfiy.  He  had  correspondeDce  widi  Dr 
Cray  and  otfaerain  France,  aa  1  understood  by 
Mhera. 

Joat.  Ddhen.  Waa  the  end  of  that  eorrea- 
poodeooeto  britt^  men  from  France  into  Ire- 

Mmfty.  Yes,  so  fkr  as  1  Understand. 

Just.  Dolhen.  Yon  understood  the  letters 
Hrhen  yon  read  them,  did  you  not  P 

Mutfey,  I  know  not  how  these  people  come 
to  swear  this  business,  whether  they  had  not 
malice  aninst  him — 

Att,  Uen,  Well,  sir,  |fray  {five  yqa  your 
cridenoe,  we  will  take  care  or  the  rest. 

Just,  boiben,  I  reckon  this  man  hath  given 
the  best  evidence  that  can  be. 

L,  C.  'J.  Yes,  it  is  evidence  that  the  catholics 
have  been  tamperinc^  with  him. 

Serj.  Jtjtriei,  I  desire  he  may  be  committed, 
my  lord,  because  he  liath  fenced  from  the  be- 
ginning (Which  was  done  accordingly.) 

AU.  Oeu,  Swear  John  Mac  Legh.  (Which 
trasdone.) 

Sir  J*.  iVitkeni.  Tell  m^  lord  and  the  jury 
^hat  yon  know  of  any  phit  in  Ireland  to  bring 
hi  tfie  French. 

ilfoc  LegA.  I  was  a  parish  priest  In  Ireland, 
in  the  county  of  Bfonaghan,  and  Dr.  Oliver 
PInnket  received  several  sums  of  money  in 
Irdand,  and  especially  in  the  diocese  where  1 
am.  I  raised  some  of  it,  and  paid  him  40s.  at 
4ise  time,  and  30t.  another  time,  in  1674  I  paid 
him  40f .  in~  1675,  I  paid  him  50f.  and  it  was 
•bout  July,  and  it  was  for  the  better  advance- 
ment of  the  French  coming  in. 

Mr.  Jonet.  Did  he  tell  you  that  the  money 
Was  to  be  employed  that  way  P 

Mtte  Legh.  Yes,  that  tne  money  was  to  be 
kept  for  arms,  and  ammunition  for  the  Ro- 
man catholics  in  Ireland. 

X.  C.  J.  Before  yon  paid  it,  did  you  recttve 
•ny  order  from  him  P 

mdc  Legh,  Yes,  I  received  tua  order  <  sub 
pmnasnapensionis,'  and  there  was  a  public  order 
throughout  Ireland,  or  we  would  not  pay  it ; 
nay,  several  would  not  pay  it,  and  they  Were 
tone  suspended. 

Flunket.  Can  you  Aew  any  of  the  orders 
under  my  hand? 

Mac  i^h.  Yes,  I  can  shew  them,  but  only 
Ibey  are  am  off,  I  did  not  expect  to  have  them 
asked  for. 

Plunket,  Raw  yon  no  superiooi  of  your 
o|m? 

Mac  Legh.  Yes,  but  yon  being  ford  pri- 
mate, you  could  suspend  bishops  and  inferior 
ckrgy  together. 

FkMket.  Wlieo  was  this  P 


Mme  Ltgk.  In  1674  airf  MfS. 

FUnket.  What  is  the  reason  ymi  kept  h  w 

ci^  all  this  wUlef 

MaeLegk.  In  thejrear  1677,  I  did  db- 
cover  it  to  one  Mr.  (KNeal,  whom  I  asm  to 
Dublin  to  discover  this  plot.  1  was  in  F^mwa 
myself,  my  lord 

PUnket.  How  many  years  is  it  snioe  yod 
retunied  fVom  France  P 

Mae  Legh.  In  May  in  the  year  1678. 

PiunkeC,  Why  did  yon  not  speak  all  tfiis 
while  till  now  P 

Mac  Legh.  I  did  s^nd  one  Mr.  Henry 
O'Neal  to  Dublin,  for  I  durst  not  gjb,  lest  1 
should  have  bean  suspended  and  caoommuni- 
cated. 

Att.  Oen.  This  is  tiie  priest  that  Henry 
0*Neal  spmks  of 

L.  C.  J.  Is  not  this  a  very  good  i*^uKm  P  If 
he  had  come  to  Dublin  to  discover,  you  would 
have  suspenderl  him.  ^ 

Plunkci.  But,  my  loni,  then  he  might  h*t* 
shewn  my  suspension,  and  brought  ae  into  m 
priemunire. 

Serj.  Jtfferiei.  If  you  please.  Doctor,  lc«  ua 
who  are  for  the  king  have  done  with  him  flnt« 
I  would  ask  you  another  question,  ah*,  weveybu 
at  one  ricar  firady *s  house  P 

Mac  Legh.  Yes,  I  was. 

An.  Gen.  TeH  what  was  done  there. 

MaeLtgh.  There  was  bishop  Tyrrd  eam# 
there  with  40  horsemen  well  mounted  and 
armed,  he  came  into  the  house  about  10  in  th# 
morning,  and  staid  till  about  11  at  Uight,  I  waiT 
rcry  much  among  them,  and  was  as  willing  to 
be  of  the  plot  as  tnemselves. 

Att,  Gen.  Tell  what  was  done  there. 

Mac  Legh.  There  bishop  Tyrrel  said,  that 
lie  had  orders  from  doctor  Oliver  I^unket,  and 
others  to  partake  of  the  Plot  to  bring  in  th« 
French  and  subvert  the  government  in  Irehmd. 
and  destroy  the  Protestant  religion  and  the  IVo- 
testants. 

Att.  Gen.  Was  there  an  oath  |nven  P 

Mac  Lefh.  Yes,  they  were  all  put  to  tbck 
oaths,  which  they  did  take  willingly  to  keep  ii, 
private  during  their  lives  time,  and  the  reason' 
was  they  were  to  have  their  estatea  during  their 
lives  time. 

Serj.  Jefferies.  Now  tell  us  when  this  was  P 

Att,  Gen.  My  lord,  Henry  O'Neal,  and 
Phelim  O'Neal  speak  to  the  same  purpose. 

S&j.  Jefferies.  Do  you  rcmemDer  wfaedicr' 
EfcnryO^Neal  was  there  P  Didhetaketheosfth 
Of  Secrecy  P 

Mae  Legh,  Yes. 

An.  Gen.  What  do  yon  know  of  any  let* 
ters  from  Plunket  P 

Mac  Legh.  In  France  I  landed  at  ftlttt,^ 
and  going  through  Brittany,  I  met  with  bishn^ 
tVrrell  and  Dr.  Cray,  who  wis  my  bttl  Ottver 
Plunket's  a^t,  and  duke  John  or  Great  BH- 
tanny  came  into  tbeni ;  for  be  heard  of  tfaesn 
two  bishops  being  newly  come  oat  of  Ronia/ 
sent  for  them,  and  I  heiw  a  priaslof  lyiifll'a 
diocese,  I  went  along  %vith  them,  and  tha^  w«% 
well  aooeptedy  and  m  ahewed  Dr.  Olifcr  Plan* 
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ket*8  cflllditlMis  with  th^  Iditg  of  France,  which 
was  this ;  to  get  Dublin  and  Londonderry, 
and  all  the  sea-ports  into  then:  own  hands,  to 
lef  T  war  and  aesttoy  the  protcstant  refi^noDy 
and  tiurt  they  shoold  hare  him  to  protect  them 
during  hiB  life-time. 

X.  C  J.  Did  voQ  see  those  conditions  f 

Afac  t^h,  A  copy  of  them  I  did,  the  go- 
tenor  of  Brittany  did  shew  them  to  the 
hisho^. 

8eir|.  Jefferies.  Wliat  langpiage  were  those 
conditions  in  ? 

Mac  Lgfih,  Tbev  were  in  Latin,  sir. 

Seij.  Jfifferies.  VTss  Edmund  Murfey  put  out 
of  the  diocese  ? 

Mae  Legh,  Not  as  I  know  of. 

L,  C  J.  What  do  you  know  of  his  being' 
primate  ?  Upon  what  conditions  was  he  made 
primate  ? 

Mac  Le£h.  He  w&$  made  primate  by  the 
olection  of  the  kiosr  of  France.  And  imon  his 
election,  he  made  tfiose  conditions  with  the  kuig 
of  France,  to  raise  men  to  join  with  the  French, 
to  destroy  the  Protestant  religion. 

Juat.  Jonei.  You  know  that  man.  Dr.  Flon- 
ketr 

Pimukft,  Yes,  my  lord. 

Ait.  Gen.  Witt  you  ask  htm  any  questions  ? 

Plunhet.  None,  but  what  I  asked  tne  others. 

Just  DMen.  Then  if  that  is  all,  he  hath 
given  you  a  good  answer  to  that  ali'cady,  he 
was  as  fbrwara  then  as  the  rest. 

Ait.  Om»  Then  swear  John  Moyer.  (Which 
was  done. 

Just.  Jaaef.  ^What  do  you  know  concerning 
WBLj  plot  m  Ireland,  and  Dr.  Plunket's  being 
initr 

Mayer.  I  knew  him  first,  my  k>rd,  to  be 
made  primate  of  Ireland,  engiis;ing  that  he 
ahouM  propagate  the  Romish  faith  iu  Ireland, 
and  to  restore  it  to  the  catholic  goremment ; 
and  1  know  the  time  by  rektion,  that  I  came  to 
Rome  within  two  months  af^cr  his  being  made 
primate  of  Ireland,  upon  the  same  conditions 
that  have  been  related  to  you ;  and  I  was 
brought  into  the  convent  of  8t.  Fk-ancis  in  Rome 
by  one  Father  —  and  this  Father  was  very 
intiBaate  with  Cardinal  Spinola,  and  when  he 
used  to  go  abroad,  he  used  to  carry  me  along 
with  him  as  a  comjjanton,  and  there  1  found  se- 
veral of  the  Rommh  cardinals  say,  that  the 
kinfrdom  of  Ireland  should  come  under  tlie  ca- 
tiiaSc  gOTcrnment  by  the  way  and  means  of 
tbe  lord  primate  Plunket. 

Atl.  Gen.  What  do  you  know  of  yourself  P 

Moper.  As  I  was  then  from  Rome,  I  hap- 
Mied  to  come  into  a  Conrent  of  the  order  of 
St.  Francis,  and  there  came  out  of  Ireland  a 
ymmg  gen^deman  of  die  family  of  the  O'Neals 
who  nam  been  my  lord  Primate*s  page. 

Plunket.  I  never  had  a  page. 

Moyer,  YoQ  termed  him  so,  my  lord,  in  Ire- 
lnid,iafid  as  1  came,  thu  young  man  had  a 
padRt  of  letters  widi  him,  as  though  they 
wttetommeadattons  to  enter  him  into  the  ooi- 
leg«  de  phtpagemda  fide^  directed  to  the  secre- 
•a^<tf  thile^kge.    And  thinking  them  to  be 


letters  oFrecommendation,  an  okl  Father,  call^ 
ed  one  Thomas  Crawley,  and  I,  thought  it  not 
prejudicial  to  open  the  sed ;  and  the  contents 
were  these,  I  translated  them  t^Te  years  ago, 
and  here  are  die  contents  tbllowing,  if  you 
please,  they  may  be  read,  I  will  do  my  best  to 
read  them  in  Enfffish,  the  original  were  in 
Latin,  and  some  phrases  in  Itafian.  And  wheii 
I  was  surprised  by  Mr.  Murfey  the  last  3rear; 
and  taken  suddenly,  all  my  papens  were  taken 
away  betbre  I  could  return  h^ciL  again,  by  the 
soldiers  and  the  tones.  I  only  kept  a  oopy  of 
this  letter  I  had  in  En^ish  as  near  as  I  cooldy 
and  if  I  did  not  diminish  any  thing  by  the  trail'- 
slation,  upon  the  oath  I  have  taken,  I  have  not 
nut  any  thing  in  it,  but  what  the  contents  of  the 
letter  were. 

L.  C.  J.  Was  that  Wtler  under  his  own 
hand  ? 

Moyer.  My  lord  cannot  deny  that. 

Plutiket.  Do  yon  know  my  own  hand* 
writing  ? 

Moyer.  Does  your  lordship  deny  that  I 
know  your  hand  ? 

Plunket,  Prav  sh-,  will  you  ansiter  it  ? 

Moyer.  Yes,  1  do  very  well. 

Plunket.  When  did  you  leave  Ireland  f 

Moyer.  I  will  t^  you  that,  my  k»d,  it  v 
some  14  or  15  years  ago. 

Serj.  Jrffi  Vou  were  giving  an  account  of 
the  letter,  read  it. 

Moyer.  Here  is  the  contents,  IHustriasimo 
Domine ;  it  was  directed  to  Seignior  — ^-,  who 
is  now  secretary  of  the  coDege  de  propaganda 
fid^.  (So  then  he  rf*ad  his  Paper.) 

Sol.  Gen.  -You  say,  you  transhited  that  out 
of  a  Letter  nnder  the  prisoner's  own  hand  P 

Mayer.  Yes,  I  translated  itinunediately,  and 
to  prove  it.  I  have  statutes  whidi  Ids  lordship 
made  in  the  general  national  council,  which, 
are  under  your  own  hand,  my  lord. 
^  Sof.  Gen.  When  did  you  make  thistrans* 
lotion  ? 

Moyer.  Five  years  aao.     . 

Sol.  Gen.  Where  did  you  make  it  P 

Moyer.  I  made  it  out  of  the  original  in 
Ireland. 

Sof.  Cen,  Where  is  the  original  ? 

Moyer.  When  I  was  taken  by  Mr.  Murfey 
and  >fr.  Hetlirington  tlie  lost  year,  the  soldiers 
and  tones  came  and  took  them  away,  with 
other  paper  J  I  had  of  ihe  same  business.     , 

L.  C.  J.  Was  the  paper  yon  translated  from, 
ofhishand-writing?    '     ^ 

Mover.  No,  my  lord,  the  paper  1  took  thii 
out  ofl  was  a  copy  of  the  original.  ^ 

I.  C.  J.  Was  the  origmal  of  his  hand- 
writing P 

JMoyer.  Yes,  it  was. 

L.  C.  J.  When  did  you  take  itP 

Moyer.  In  Caprenmci,  when  I  met  with  my 
lord'soaffe. 

jL.  C.  J.  What  made  ^ou  take  a  oopy  ef  tt  P 

Moyer.  It  was  in  Latin  and  ItiJian,  and  t 
translated  it  afterwards. 

L.  C.  J.  And  the  English  floher,  yon  say^ 
made  hold  to  open  it  P 
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because  we  hare  many  coU^cs  beyond  sea, 
and  so  there  is  do  country  of  Koraan  Catholics 
but  hath  an  agent  in  Romi?. 

L.  C.  J.  "^  ou  had  better  reserve  yourself 
till  by-and-by,  to  answer  that  and  the  letter 
to^^ether ;  for  this  is  but  a  small  part  of  the 
eyidenoe.  • 

Ati.  Gen.  About  this  letter  \im  were  speak- 
ing of,  pray,  will  you  tell  what  fell  out  about  it? 

Mot/er.  I  willVlI  you  how  it  fell  out  after- 
wards. Then.  I  came  along  into  Marseilles  in 
France,  and  there  were  two  captains  that  had 
as  much  notice  as  1  had  in  that  letter,  for  they 
wei^  discoursing,  that  they  would  advance 
themselves  in  the  French  kmg^s  service,  and 
hoped,  that  by  the  kin^  of  France's  help  to 
have  the  lioman  Catholic  faith  set  up  in  Uieir 
own  country ;  why,  that  discourse  (massed  ofl*» 
for  I  was  mightily  afraid  of  any  such  thing, 
liecause  I  was  of  anoUier  opinion ;  fof  jpcthaps 
I  iiii^ht  think  the  Roman  CathoHc  faith  would 
flourish  as  well  as  ever  it  did,  and  hoi>ed  so  as 
well  as  any  body  else,  but  not  by  the  sword. 
As  I  came  to  Madiid,  there  came  one  Hugh 
O'Donnell,  son  to 0*Dcnnell,  with  let- 
ters of  recomuicndatioD,  and  those  letters  wertt^ 
to  intitle  the  young  man  earl  of  Tyrone ;  and 
likewise  that  his  luajesty,  the  kin^  of  Spain, 
should  help  him  for  Ireland,  according  to  Ihe 
form  of  the  letters  he  had.  And  then  as  I 
came  for  Ireland,  speedily  afUr  there  came 
letters  of  recommendation  to  me,  that  I  should 
present  mj'self  to  my  Lord  Primate,  to  hear 
confessions,  and  be  heai'd  preach.  I  came  to 
liis  lordship  at  his  own  houSfe  the  9th  of  De- 
cember 1674,  and  there  he  kept  me  seTcral 
hours,  and  approved  me ;  and  the  copy  of  the 
upproLation  I  have  to  shew.  And  d\er  a  long 
dispute  we  went  aside,  and  went  to  look  Father 
Patrick,  and  there  he  shewed  me  such  and 
such  thin^.  And  after  a  long  discourse  I  told 
ray  Lord  Primate,  1  saw  your  lordship's  let- 
ter which  YOU  sent  by  young  O'Neal  in  such  a 
place,  and  lie  shewed  me  the  contents  of  it,  and 
s!iid,  i\y,  uiy  lord,  it  is  a  good  intention  and 
design,  if  it  can  be  done  without  bloodshed  : 
then  my  lord  mused  a  little,  and  he  said,  well 
father  Francis  (which  is  my  name  in  religion, 
iny  Christian  name  was  John)  pray  will  you 
keep  it  secret?  Well,  my  lord,  said  I,  you 
need  aot  fear  ;  for  said  lie,  whatever  I  have 
done  herein  was  not  for  my  own  good,  hut  f<»r 
the  \riib'ic  good  of  the  Catholics.  Weil,  said  I, 
it  is  well.  Then  he  does  commend  me  into  the 
parish  of  where  this  Mr.  Murfey  here 
was  to  put  in  a  hull,  that  I  had  from  my  Lord 
Primate,  which  bull  was  brought  here  last 
}  ear ;  and  there  be  profiered  me  high  promo- 
tions, if  I  would  furtner  such  Uiings,  and  solicit 
such  gentlemen  as  I  knew  would  be  private 
in  such  a  business,  such  as  were  old  conmaand- 
ers  among  my  friends  au'l  relations.  Shorthr 
af^er  this  I  saw  Plunket  and  bishop  Tyrrei, 
and  captain  Con  O'Neal,  practL>ing'  to  orin^ 
soldiers  ready  for  Ireland,  aJs  soon  as  they  coold 
get  opportunity.  This  captain  Con  O'Neal 
coming  to  the  place  where  v.e  kept  our  prioryi 


Afcrycr.  Yes,  because  he  thought  it  was  a 
btter  of  recommendations ;  bat  the  origuial  of 
the  statutes  made  at  Clouds,  I  did  Wat  the 
anginal,  andsav  e  a  copy  to  the  pi^e. 

X.  C.  J.  Have  you  the  original  Cere  ? 

Mayer,  Yes,  my  lord,  undei*  his  own  hand. 

Plunket,  That  is  another  thing. 

£.  C.  J.  But  we  would  know  that  other 
thing. 

S^j.  Jffferies,  My  lord,  I  desire  tliat  he 
.would  produce  it,  it  is  his  own  hand-writing  ; 
see  whether  his  grace  can  deny  it. 

Aloyer,  The  signing  of  it  is  his  own  hand- 
writing, I  got  the  writing  alons'^vith  the  letter, 
and  thinking  to  have  a  copy  of  the  one,  as  well 
as  of  the  other ;  it  was  the  Statutes  I  got,  and 
I  never  knew  I  had  them  till  I  was  in  Madrid, 
in  Spain.  . 

Then  the  Paper  was  shewn  to  the  Prisoner. 

•  Flunket,   My  lord,  it  is  my  hand. 
Afoyfr.    Indeed,  my  lord,  it  is  your  own 

hand. 

Serj.  Jffferies.   He  owns  it. 

Miyer.  And  there  is  an  order  in  those  Sta- 
tutes, whereiu  Ireland  was  bound  to  send  so 
much  money  to  Rome,  upon  such  a  design. 

- '  Then  the  Witness  read  the  title  in  Latin. 

~    Just  Doiben.   Look  out  that  clause  for  the 
raising  of  tlie  money. 

.    Moyer,  My  lord,  it  is  that  I  look  for.  '  Cum 
*  tot.   Clero  in  Hibemia  necessarium  sit.' 

Just  Doiben,  That  is  hut  nr«otia  generally. 

Serj.  Maynard,  That  was  to  sohcit  their 
affairs. 

Att.  Gen,  It  is  500/.  in  the  whole. 
.    Plunket,   Is  it  500/.  .f* 

Moyer,   it  is  in  figures  a  5  and  two  00. 

Flunket.  My  lord,  this  is  counterfeit,  it  is 
put  in  by  other  ink. 

Just.  DoMen.    like  enough  so. 

L.  C.  J.    Nothing  more  ordinary,  you  leave 
a. blank  for  the  sum,  and  then,  may  be,  you 
put  it  in  with  other  ink. 
.    Just.  Doiben.  How  much  do  you  say  m  as 
the  money.  Dr.  Plmket? 

Pluulct.  '  My  lord,  everj'  agent  that  is  kept 
at  Rome  bath  a  maintenance,  as  all  countries 
have  their  agents  at  I^ome. 

Just  Doiben.   How  much  was  it  ? 

Plunket,    It  was  50/.  a  year.    ' 

X.  C.  J.    Look  3'ou,  31r.  Plunket,  eonsiiler 
,  witli  yourself,  50  or  500  in  this  case  L<)  not  five 
ihrthmgB  difference,  but  the  money  was  to  be 
raise<l  oy  your  order. 

•  Plunket.  Ay,  but  whether  it  was  not  raised 
to  this  effect.  There  is  never  a  nation  where 
the  Roman  CathoUc  religion  is  professed,  but 
hath  an  agent  for  their  spiritual  affaira  at 
Rome,  and  this  was  for  the  spiritual  affaira  of 
tiie  cler^'  of  Ireland. 

rSiv],  fcfferici.'  And  the  letter  vr^%  for  spi- 
ritual affairs  too,  was  it  not? 

Pill  ft kt  t,  I  desire  nothing,  that  is  a  truth, 
^cry  nation  hath  an  agent,  and  that  a^nt 
must  be  maintained ;  and  the  reason  is  ttiis, 
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and  he  snd  his  brotbert  were  sons  to  general 
O'Neal.  And  there  captain  Con  edmes  in  the 
iHgfht-time  and  lodgfes  with  us,  and  discoursed 
with  huk  brother  and  I,  because  I  was  his  com-' 

E anion  beyond  sea,  about  these  matters,  that 
e  expected  my  Lord  Primate  and  bishop 
Tyirel's  coming  thither  that  night,  to  make 
ioine  proposals  about  the  Church  and  other 
afiairs.  After  10  o'clock,  or- thereabouts,  my. 
Lord  Primate  an(f  bishop  Tyrrel  came,  with 
ethers  in  their  company,  and  there  they  and 
Father  O'Neal  did  consult  amongst  themselves, 
that  they  shoaM  send  captain  Con  to  France 
and  to  Barcelona  with  such  and  such  instru- 
ments ;  and  sending  those  instniments  awa^, 
captain  Con  departs  the  country,  and  goes  for 
Pwnce  soon  after  ;  and  speedily  my  Lord  Pri- 
mate undertook,  that  he  and  biihop  Tyrrel 
sliodld  vi^w  ]MiTn»ter  and  Ulster,  and  other 
parts  of]relund,to  sec  how  affairs  stood.  Soon 
after  my  Lord  Primnte  calls  a  general  provin- 
cial coundl,  and  sends  out  his  orders  to  levy 
such  and  such  taxes  and  subsidies,  and  war- 
lanto,  to  all  the  parish  priests,  that  they  should 

S're  them  newhf^ts,  to  Know  whether  the  nuro- 
rs  they  had  sent  to  Rome  before,  would  com- 
ply with  that  list.  And  then  O'Neal  went  to 
view  the  forts  of  Cbariemont  and  Dun > Gannon, 
whilst  those  lords  did  collect  the  money :  the 
•rders  I  have  soen  with  my  own  proper  eyes, 
and  his  own  man  confessed  liefore  the  council  inf 
Ireland,  tha)  my  lord  gave  them  imder  his 
hand.^    . 

Serj.  Jffferiet,  What  year  was  this  ? 

Meyer.  .It  was  in  1576,  to  the  best  of  my 
iremembrance. 

X.  C.  J.  Look  you,  Sir,  was  this  at  a  pro- 
vincial meeting  ? 

Meyer,  Yes,  my  lord,  a  general  national 
council],  to  send  over  instruments,  to  tell  them, 
ihaltfac^  were  ready  to  assist  any  foreign  army 
that  should  help  on  the  design. 

L.  C.  J.  And  to  raise  money  ? 

Moyer,  Yes,  my  lord. 

Just.  Dolben.  Have  you  paid  him  any 
money? 

Moyer'  I  was  exempted  myself,  but  I  have 
seen  others. 

Just.  Dolbcfi.  How  many  ? 

Mqyer,  I  believe  30. 

Jnit.  Dolben,  It  was  not  a  secret  thing  then, 
but  openly  done  by  them . 

Muyer.  Yes,  I  saw  them  when  they  came  i 
with  orders,  there  were  four  priests  and  they, 
had  a  great  cloak  bag  going  with  orders  up 
and.  down. 

Serj.  Jtff.  Why  were  you  exempted  ?        / 

Mvyer,  Because  lam  a  regular  priest. 

Sir  jP.  Wtiheni*  You  say  you  saw  the  orders 
for  raising  money,  how  do  you  know  for  what 
it  was  to  be  employed  ? 

Mwftr.  It  was  tnere  specified  down. 

Fiunket.  Can  you  shew  any  of  the  orders  ? 

Mayrr.  I  could  not  take  them,  they  did  not 
concent  me 

Sir  F.  Wiikent,  Howwasitspeciiied  ? 

Moyer,  To  levy  so  much  money  per  priest. 


I  cannot  remember  the  particular  sum ;  but* 
that  every  priest  should  give  so  much  tow«rAl' 
an  agent  in  Rome  to  soi^  theii*  business,  aii#' 
foiward  it. 

i.  C.  J,  What  year  was  it  Pr- JUc^ffr.  1676.. 

X.  C.  J.  Was  any  of  the  money  speeifiedfbr 
rai«ng  dn  army,  or  bringing  in  the  Fronoh  ? 

Mayer,  It  w&s  both  for  the  affent  and  to' 
sdmmon  ^  national  council,  to  get  ming«  ready 
prepared  to  enteirtain  and  accept  the  Frencd 
army  when  it  should  come.  I  am  not  so  good 
in  expressing  myself  in  English. 

£.  C.  J.  Your  sense  is  good,  it  is  no  matter 
for  yom*  expression* 

Mr.  Jones.  What  more  do  you  know  P 

Moyer.  I  know  that  he  haci  the  same  oouncil, 
and  that  they  did  agi*ee  upon  the  business,  and" 
this  I  know  by  one  Patrick  Bourne,  and  I 
being  willing  that  this  wicked  action  should  be 
hindered,  sent  to  the  next  justice  to  discharge 
m3r6elf  of  it,  which  justice  was  as  tavouraMe  to 
the  business  as  my  lord  himself  was. 

L.  C.  J.  Will  you  a^  him  any  questions, 
Mr.  Plunket  ? 

Plunket,  I  desire  to  know  when  be  left  Ire-l 
land. 

Afoyer.  I  cannot  tell  how  to  number-  the 
years,  but  I  think  it  was  in  1663  or  63,  to  the 
nest  of  my  remembrance  it  was  16  or  17  years 
ago. — Plunket.  When  did  you  return  P 

Moyer.  I  came  back  in  1674,  you  know  it, 
my  lord. 

Plunket,  Very  well,  when  did  you  see  the 
letter  with  the  young  man  in  Caprennica  P 

Meyer,  In  1673. 

Plunket.  How  then  did  you  know  my  hand, 
which  you  had  never  seen  P 

Myer.  I  have  seen  it  several  times  to  seve- 
ral instruments  to  Seignior  ■  ■■  ,  and  I  have 
seen  several  other  letters  of  your  hand. 

Plunket.  How  did  you  know  my  lumd  P 

Moi/cr.  I  cannot  positively  say'f  then  knew 
your  hand,  but  aocordinffto  reiation,  Itieard 
It  from  those  cardinals  I  conversed  with  at 
Rome. 

L.  C.  J.  But  now  you  are  acquainted  with, 
his  hand,  is  it  the  same  hand  that  you  ha^ve  seen 
up  iuid  down  in  writings  with  bis  uame  to  P 

Mojfcr.  Yes,  my  lord,  it  is  the  very  same 
hand. 

Serj.  Jeff",  I  ask  you.  Sir,  when  you  came 
back  again  and  told  him  you  had  seen  such  a 
l^ter  under  his  hand  with  O'Neal,  did  he  own 
it  to  you  P 

Miwpr.  Yes,  he  did  own  it,  and  that  he 
did  not  do  it  for  his  own  biMefit,  but  tor  the 
public. 

^^j"  J^'ff'  Did  he  desire  you  to  be  seijret  P 

Mayrr.  Yes,  he  did,  and  to  he  discreet,  and 
hewouklsee  me  highly  promoted.  And,  my 
lord,  you  sent  proposals  to  me,  to  give  me 
100/.  that  I  should  not  prosecute  you,  accord- 
ing[  as  they  told  me,  aiid  diey .  gave  me  one 
guinea  in  nand  for  it. 

L,  C.  /.  Some  of  it  came  to  tlie  hands  of 
Murfey,  I  behere. 

Plunket X  My  lord,  )  cannot  say  any  thing 
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%» tiiu,ny  hinds  are  lied  because  my  mtnessea 
ane  act  here.  My  lord,  if  I  bad  mv  wUnesses 
and  reoordst  I  did  not  care  tor  all  these  wit- 


L.  €.  J,  But  yoa  know,  yon  had  time  to 
hmg  ^em. 

Piunkei.  Bf  y  lord,  I  desire  to  know  whether 
lUsbe  his  band  (shewing  the  paper  to  Jfr. 

Mayer.) 

iioyer.  Yes,  I  bdliere  it  is. 

Plunket,  I  desire  it  may  be  read. 

Mover.  Yes,  I  am  very  weM  satisfied  it 
should. 

CL    of  Cr,    reads.    **  For  my  revereod 

Father  Aoth^y Guardian  of  Armagh, 

jwu  ietter  and  citatioii"— ^It  is  dated  in  July 
1676. 

Fkmhit.  He  can  best  read  it  bimsdf. 

C/.  ^  Cr.  Read  it  right  (the  papor  being  de- 
Itreredhim.) 

•.  .Mo^r,  My  kid,  I  pity  him  with  ail  my 
heart,  that  a  man  of  my  own  function  shouid 
be  brought  into  question  for  such  things  as 
these  are,  0ie  reads)  '  Very  reverend  Father 
<  Guardian,  it  is  dated  1  July  1678,  your  pater- 

*  nity*s  paternal  letter  and  citation  nomeward, 
'  I  did  instantly  peruse.    As  lor  my  lord  Oliver 

*  Flunket,!  wrolealetter  te  him  the  day  before 
*'.  I  nw  your  reverenne  last,  that  he  mignt  cause 
^  my  fiuoie,  which  b  as  dear  to  me  jps  my  tiie 

*  to  be  «eoalkd,or  I  aboald  cause  bis  name  to 
*'  be  fixed  at  every  public  place,  which  by  the 
*•  Ataughty  I  win  Ho,  nature  and  aH  reason 

*  coDi|»eUing  me  to  do  it.' 

Plunket,  3Iy  lord,  I  say  this,  he  says  he 
cametomy  boose  when  he  came  over,  and  I 
imparted  this  steret  to  him,  yet  you  see  I  had 
denounced  him  through  my  v^'faole  diocess,  and 
1^  heze  calls  me  by  all  those  names  of  £ly  mas, 
Simon  Magus,  aad  Baricsas,and  it  is  impossible, 
it'  I  had  oommunicated  sudi  a  secret  to  him, 
that  I  would  deal  so  with  him. 

i«st»  DolUn.  He  does  not  say,  yoa  imparted 
this  secret  to  him  ;  but  he  says,  when  he  told 
you  of  the  letter,  you  answered  him,  but  you 
adeemed  burprised  and  amused  first 

X.  C.  J.  Yon  seenied  tft  Batter  lum  then,  and 
told  him  you  hoped  to  see  him  the  be6t  of  Iiis 
eatler,  buchly  promoted. 

Just.  Do&en.  How  came  you  to  fali  out, 
lUoyer? 

ihyer.  When  first  Ihey  had  this  meeting 
Ht  Brant-y,  seeing  a  doud  a-coming,  and 
dreadittg'  a  war,  and  the  consequences  of  it,  I 

went  and  applied   myself  to  sir  — .; 

Hamiltan,  one  of  his  ma^y's  privy  cbunsd- 
lors  in  Ireland,  and  I  gave  in  all  my  informa- 
tions the  7ih  Deoemher  1676. 

Just.  IhU^ett,  And  themupon  be  denounced 
y««  emomnaunicate  ? 

Mtqfer.  Yes,  and  afterwards,  when  he  saw  I 
•wns  in  fXMBmunioatMm  and  iamtliar  with  these 
Msy  oaunsellors,  ^Sum  he  was  certain  I  had 
discovered  the  matter,  and  then  he  got  a  great 
Bnny  devioea  to  get  the  letters  out  of  my  hand. 

PlanktL  You  shall  see  undtr  his  own  hand 
^  the  stratagem  of  this,  if  I  hadiny  witAeases 


here,  you  shsnld  then  M  under  has^ovn  baad* 
upon  what  account  he  fell  out  with  me.  Fo^, 
my  lord,  ask  him  if  this  other  letter  be  hia  hsMd. 

Jiloyer.  I  believe  it  is  my  own  band. 

2^  C.  J.  Read  it. 

Ma^er.  rReada)  *«  Very  leverand  lather 
guardian,"  (liien  weaking)  My  kird,  yoa  kmwr 
viat  I  was  loth  to  disoover  myaelf,  being  aoMing 
people  knowing  of  the  Plot 

jL  C.  J.  Wen,  Kttd  it  over. 

Moyer.  (Reads)  ''The  2drd  of  April,  1^0, 
I  wassotnewhatcomftrtedby  yourVBlter.  But 
now  I  hope  your  reverence  hath  lumMiisoi 
what  wrong  I  have  sustained,  by  my  envipua 
adversaries  caluauntp,  enly  for  standiv,  as  I 
hi(ve  a  soul  to  save,  lor  your  rights  and  privU 
leges,  as  also  for  endeavouring  to  hinder  my 
native  country's  ruin  and  destruction." 

Just.  IJolben,  Read  that  again  (whkh  ha 
«d.)  ^ 

Ptunktt.  Observe,  that  I  was  his  adversanr, 
for  standing  for  the  rights  and  privifegea  of  ttta 
firiars. 

Just.  Doiben.  As  also  ihr  endeanna«ria!g  la 
hinder  bis  country's  rain  and  destnsDiion. 

X.  C.  /.  The  one  and  the  other  wcve  th« 
reason  of  your  falling  out 

Moyer,  (Reads  on.)  •  ^ 

Mayer,  My  lord,  I  was,  I  eorfqw,  a  htgf  ing 
firiar,  and  stood  up  for  the  privij^pes  vTw 
firiars. 

Plunket,  Dutyou  write  any  prooeas  to  Roiw 
against  me  ? 

Moyer.  No,  I  never  did- 

Plunhet,  My  lord,  does  not  he  say  I 
disgrace  at  Rome  ? 

Mqyer.  No»  nothing  of  that 

£.  C.  J.  I  don't  hear  it,  but  what  ii  \m 
what  is  that  to  the  purpose  ? 

Plunket.  Tosl^  fatt  oontmdiction^ ;  now 
he  says,  I  was  great  in  Rome,  and  but  tbea  in 
his  letter  he  says*  I  was  in  disgrace  at  Rome. 
Now  he  says,  all  tiiat  be  had  against  me».  was 
for  his  fiiai's,  and  to  hinder  the  destructian  of 
his  country,  because  I  hindered  the  trhtfs  to  heg 
there,  is  the  destruction  of  the  country,  as  ha 
was  doing  there.  Upon  that  he  Ihll  out  witli 
lue,  and  upon  that  his  own  suiieriors  sent  this 
order. 

L.  C  J.  We  can't  meddle  wiidi  yoar  jsqpe- 
riorfi'  orders,  they  are  nothuig  before  us. 

Seij.  Jeff.  My  lord,  1  tluuc,  for  the  present 
we  have  done  our  e?idenoe. 

Plunket,  My  lord,  to  shew  what  was  part  of 
the  falling  out,  I  would  ask  him  if  he  was  in* 
dieted  for  any  crime,  and  found  guihy  by  a 
jury? 

Mnyer,  That  was  for  discovering,  for  I  dis- 
covered it  before. 

Piunkei,  My  loitl,  he  confesses  he  was  oott* 
vict  for  ffiriug  powder  and  shot  to  the  rebels. 

Just,  ifolben.  No,  he  does  not  say.  so ;  pro- 
duce the  record,  if  you  have  any  suph  th^g. 

Moyer.  To  satisfy  the  court 

S^.  Jejf',  Look  you,  Dr.  Plunket,  if  yau 
will  ask  hun  any  qu^stioo^  that  by  law  he  is 
bou^  to  answeri  do  iit  in  Co4'«  n^mej  ve  trill 
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if  WHifyiHiiii  bia  mnf  qanlioiitf 
UMt  mitjr  tend  to  tceuM  hiiOMifY  w»  nan  teU 
ypVy  IfeB  it  not  bound  to  OMiPar  fbtio. 

J^o^  Ho  iMdi  W«B  towieted  odk  found 
fniky»  he  wflloooftM  it  hiiaNif. 

L.C.J.  HojoBOl  tomdtOMMHwwwioha 


a  Tory 
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Wn  JOS  OM  lOwMfc. 

JostDoOcii.  fiOB^idlvoft  ilBrjof  yior 
3Vvico. 

£•  C.  7.  ^lilok  :poii,  Mr.  Plnkot^  doa^  nu- 
iytod  foor  own  timo ;  for  the  more  yon  ti^ 
hi  thcoe  tfungiy  the  lets  luno  foa  wOl  hove  for 
jrow  4ilhnoi»  1  doare  yon  now  to  ooModer, 
«ni  troll  hihond  y^nrlhne  for  yewr  dofaneo  ; 
wlwt  hofo  joa  to  say  for  voarseff  ? 

^iiinket  Mj  lon(,  I  leu  yoo,  I  bovo  no  way 
to  defoad  myaelf,  in  that  1  wao  denied  time  to 
^'  ~  my  records  and  my  witneaseo  which 
iOorlf.  And  if  1  had  them  here,  I  wonid 
iDoe  of  ail  the  worid  to  aeeuee  me; 
I  Impo  Mt  lufficient  thno  to  bring-  o^rer  my 
end  my  witpoiw,  and  I  am  broafffat 
beie  oat  of  my  native  country ;  were  1  in  £e» 
tmid,  ihef  both  1  ainl  they  should  be  known : 
Wt  wiMn  1  was  to  be  trioiL  they  would  not  ap- 
fior)  OmI  it  ii  all  fliko,  and  only  malice.  These 
asa  JOied  to  oall  me  CHivorae  Cromweiiis  out 
ofs|^ 

0erj.  JfdMKird.-  Yon  aia  mery  Vke  liim,  a 
dmliMj II  offhe gfor muneait. 

Bm.  /^.     Were  not  yon  acqaaiBtod  witfi 

His  is  aQ  I  can  eay,  if  I  had  my 
here,  I  slMmld  arake  thy  defonoe. 
£.  C.  J.  Hore  are  eooae  thmes,  that  if  you 
m  gieooQ answer  to,  you  wiUdo  weH  to  do  it; 
IbrChoy  stick  dote  to  yon.  They  do  testify 
agaiaet  yoa  here,  that  you  did  undertake  to 
naso  a  body  of  mm  in  Ireland,  70,000  men 
l^y  ypoak  of,  ont  of  your  own  nation,  and  all 
these  were  to  join  with  tlie  French,  for  the  in- 
trodndiig  the  religion  of  die  Romish  efaorch 
hmo  Inland,  and  settling  that  again  there.  And 
ehat yea,  in  order  to  this,  did  teke  a  survey  of 
all  those  Romaa  Cathohos  that  were  abfe  to 
bear  arms,  from  10  to  60;  and  there  is  plenti- 
ful eridcaoe,  tliat  you  did  bo  a  circoit  there  fo' 
peruse  idl  timaa,  and  see  wliieh  might  be  most 
ooorenientfor  the  taking'  ifi  and  entertaining  the 
fVaach,  and  landing  their  forces ;  andCbarle- 
jmoot,  ysu  did  design  that  for  one  strong  place 
to  he  taken,  and  Dun  Gannen  for  anot^,  and 
that  you  did  design  tlie  French  army  to  land  at 
Cariiii|;ford,  and  all  that  waswith  you,  tells  the 
»sssen  you  ^ve,  why  that  should  be  the  |dace, 
that  they  might  come  op  with  a  burdened  ship 
•d  Uie  very  gates  of  the  town ;  that  ;|rou  did,  in 
«Rler  to  the  entertaining  these  foreiga  forces, 
tnise  money;  that  yon  did  send  oot  your  or- 
diers  utb  pmna  iuspentianis  to  all  that  were  of  the 
Reman  clergy,  and  that  tiiis  money  was  re- 
«elred,  soveral  of  tibem  testified  that  they  paid 
It  OS  yoa,  and  this  man  hath  seen  great  nom- 
hn^^  penons  pay  money  to  yon  upon  these 
tssats.  MtbcsttretrsoiOB:  wlntfsgryM 
VOL,  vni. 


tatksm?  it  does  import  yoa  to  eoa«der  what 


rer  you  eaa  gire. 

FiwJua,  My  bid,  flmt  as  to  the  fli<st  point* 
I  answer,  timt  I  never  received  a  farthing  tf 
money  out  ef  my  own  district,  and  but  for  my 
own  bvelihood,  and  that  I  cau  prove  b^  those 
that  have  reeeived  it  for  me,  that  I  never  re- 
aeiredovor  threeseore  pound  a  year  in  my  lifo, 
aniens  seme  gentleman  would  now  ano  thea 
^0  me  lOf .  for  my  relief.  For,  my  lord,  this 
IS  llm  wi^  in  Ireland,  every  priest  hath  so  many 
fomiUea^aHottBd  to  hiin,  and  e%'ery  Boman  Ca- 
tholic fomily  gives  S<.  a  year  (as  tfac^  that  prd- 
foss  tinU  way,  know)  and  the  priests  give  me 
who  am  superior  over  them,  in  my  own  district* 
some  90s.  some  90v.  and  I  never  got  so  much 
in  my  life  as  to  maintain  a  servant,  and  this  wai 
attestsd  before  the  eooneil  in  Ireland. 

Just.  Dolben,  Ay,  but  the  witnesses  say,  odi 
of  your  own  district  you  sent  into  another  hi- 
shoo's  diocese  to  collect  money. , 

Piunket,  My  lord,  I  say,  I  could  never  get 
so  HUich  as  to  keep  a  senrant,  and  till  now  f 
never  ^ot  a  for&bing  out  of  my  own  diocese^ 
unless  I  have  been  called  to  an  arbitration  or 
some  such  tiuog,  it  may  be  for  my  journey 
and  esqienoes  40  or  50  miles  they  would  giva 
me  some^ing  for  my  maintainanoe.  if  joo 
should  find  any  thing  else,  I  will  be  content  to 
suffer  ;  and  if  my  evidence  were  brouglit  from 
Ireland,  there  is  nothing  but  what  Mould  be 
made  clear,  both  under  their  own  hands  and 
by  records,  and  that  is  all  well  known,  and  was 
attested  in  his  presence  before  the  council  id 
Ireland ;  wMch  threcacore  pounds  was  a  very 
small  thing  to  maintain  me,  and  I  never  had 
fibove  one  servant,  and  the  house  I  lived  In  waa. 
a  little  thatched  house,  wherein  was  only  n 
little  room  for  a  Ifotary,  which  was  not  seven 
foot  high,  where  once  this  fellow  came  to  tif 
front  me,  because  I  hindered  him  from  beg* 
eing,  and  that  is  for  the  money.  For  the  meii» 
I  day  any  one  that  ever  see  me  make  a  list  of 
men  in  mv  lifo,  or  can  produce  any  list  made 
by  my  order.  I  was  never  in  my  life  at  Kinsr« 
sale,  at  Cork,  at  Dun  Gtmnon,  ^t  Limerick^ 
Sec.  or  those  parts  of  Munstor  which  were  the 
chief  ports  where  the  French  should  eome  iiu 
and  not  in.Carlingford,  which  is  the  naiTOW 
seas  in  Ulster,  which  any  one  that  knows  tba.. 
world  win  judge  to  be  a  vetfy  improper  plad^ 
for  the  French  to  land  in.  It  is  all  one  as  to  say 
that  the  Fseneh  sliould  come  in  at  a  poor  plac^ 
where  they  could  eet  nothing',  it  being  at  the 
narrow  seas,  and  ttiey  never  saw  me  there  in 
thfir  Kves. 

JL.  C.  J.  Yes,  one  does  spy,  he  was  with 
you. 

Pbinket.  Well,  one  does  say  he  saw  me 
there,  but  if  I  h^  my  witnesses  here,  I  could 
prove  he  was  a  fritr,  and  declared  an  apostate 
oy  his  own  provincial,  as  this  gentleman  is; 
and  because  1  hindeied  them  to  beg  in  my  dis- 
tricts, therefore  they  have  this  mtuioe  a^ain^ 
ipe,  that  is  all.  Weil,  my  lord,  that  is  for 
that,  I  was  never  in  my  fife  in  Connaogbt ; 
and  they  mmt  say,  I  toolL  omr  list  ia  Iwerp 

«I 
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•nor  wM  twelve  naMfoMoBrter  ia  a^lifc.  SmeiJMiim,'  mi-ma  katm  hm  'wm  Mm 
fiot  lifaiM,  my  lord,  miMtiBMfl  iImm  wMtld  be 
as  otir  way  k,  >m>  ntoy  Anaito.  «nfliMd  tQ 
every  priest,  ^and  this  is  the  plain  tmra^)  tUa 
priest  compltfiia  to  me  of  the  hMi|adity,  my 
companioB  near  me  hath  150,  and  I  have  bat 
threescore,  which  I  most  leeti^  \  though  1 
ne^er  knew  but  one  of  these  oomplainlB.  And 
if  I  had  my  witneasea  from  Irehuad  and  the 
records,  I  would  ddy  all  ttiese  wUncasea  to^ 
sether.  For  my  sendinff  to  Rome,  I  oarer 
Dad  an  agent  in  Rome  tor  these  aoran  yean 
past,  because  I  ww  not  able  to  maintain 'him, 
and  indeed  it  traa  a  great  ahame  lo  ua ;  be- 
cause there  is  never  a  community  of  friars,  that 
hath  a  college  beyond  sea,  but  hath  aome 
agent  at  Rome. 

X.  C.  J.  It  is  a  ahame  to  have  one  tiiere,  not 
to  want  one. 

Just  Doihen,  Well,  if  yon  have  witnesses,  I 
cannot  teH  what  to  say.   . 

lUunket,  If  I  had  gt^  hot  to  the  latter 
end  of  the  term,  I  bad  defledtbem  all  together. 
And  your  lordship  ahould  hare  seen  under  their 
•wn  muHfe  what  they  were. 

X.*  C.  J.  You  foreet  this  all  this  while,  your 
vwn  idler  wherein  mia  matter  is,  that  you  had 
.aearched  the  towns  and  considered  it* 

An,  Oen,  He  does  deny  there  waa  sudi 
a  letter,  he  doen  not  own  there  was-soeh  a 
letter. 

Piunket!!  I,  my  lord,  I  never  did  write  such 
a  letter.  And  that  young  roan  that  he  speaks 
of,  I  could  prove,  if  I  h^  my  witnesses,  that 
he  never  was  in  my  service  or-eompan;j^  in  Ira- 
hiDd,  nor  writ  any  letters  by  htm. 

L.'C,  J.  Did  you  never  send  any  letter  by 
one  O'Neal  P 

Piunket.  No,  mylord,  but  he  went  over  a 
begging. 

Moyer.  Hiis  young  man's  brother-in-law 
will  testify,  that  he  wm»  your  lordshipls  page. 

Piunket.  I  have  three  witnesses  that  ne  came 
there  begghig,  naked,  and  was  sick  three 
months,  ami  went  over  a  beggfaig,  and  vraa  at 
Rome  as  a  straggler. 

Meyer.  Cfall  Hanlet,  (who  came  in.) 

8ir  Ff.  Witkim.  Did  you  know  Nal 
O'Neal? 

JIaitlet.  Yes. 

Sir  Fr,  WUhem,  Whooe  servant  was  he  T 
V    HanUL  My  ford  Plonket  aent  him  to  Rome ; 
he  was  sent  there  with  his  lettera,  and  I  o«w 
theyOung  man  and  his  letters. 

Mr.  Janes,  Did  he  come  a  begging  there  f 
'     Hanfet.  No. 

Flnnket,  'Where  did  youseo  him  P 

BauUt*  At  Manta. 

FlunkeU  Where  is  that  ?  t 
-    Hante4,  In  Francf^ 

Fiunket.  And  yon  nw  him  with  my  kl- 
^enf-^aoHlei.  Yea. 

:  Flmnket,  And  this  man  says,  the  letters 
•Wor&  opened  at  Caprennica,  becausehe  thongiit 
they  were  ktitefa  of  recommendation . 

nnnlei. '  )Vhy  he  went  that  way  afterwards. 
Hud  they  wei»uQ|  egpenoil  whan4  aawthon.     * 


fii^Jig^irM».'Bidyoii  knBiviww 
doctor's  servaoft?  ' 

Hanlft.  Yaa,'iiewaa. 

Fimnkei,   Did  you  eee  htm  in  my  mrrice? 

HmUet.  I  saw  nim  in  Mants.  ' ) 

Justioa  A(tt«ii.  Uowdo  yoakaawbevi^ 
tlie  bidiop^B  servant  r  'i 

ifoM^I.  BeoM^  he  ahawed  me  hia  letter. 

L.C.J.  Was  he  owned  for  hia  aarvaaH,  a«d 
Wfa  he  taken  ferhiaaeitMiiit?  . 

Hamki.  Yea. 

Fbtnkgt.  Did  he  go  oniboiyjroiihM^- 
back? 

HanleL  He  went  on  fiwi. 

•  FUt»kei.  He  waa  in  a  poor  capditien  i»  • 
place  not  above  (our  milea  from  Rame,  thai  I 
can  prove.  / 

L.C.J.  Did  ho  beg  as  he  went  ? 

Hankt,  No. 

JL  C.  J.  Mr.  Plonket,  if  there  is  any  ^aa^ 
tion  you  wiU  ask  of  tlie  witnesaea ;  or  if  tham 
be  any  evidence  vou  woidd  give  yourself  ikim 
is  your  time  for  tne  doing  of  It;  ifnet^wenmit 
leave  your  case  to  the  jury,  who  have  heaid  th» 
evidence  all  along. 

Fiunhet,  Only  thia,  my  lord,  your  kndahip 
seeshow  I  am  JealtWh.  Firat  and  ftmaoat 
1  have  not  time  to  bring  my  witnwsaa»  «r  my 
recoi^  which  if  I  had,  I  wouki  not  waigbeas 
iartfaing  to  leave  my  cause  with  any  jury  in  the 
worid.  Beskies  all  this,  I  am  brought  out  of 
my  own  native  oomitryf  where  these  men  ttvud 
and  I  lived,  and  where  my  witnesaep  and  reoankr 
are*  which  would  ahew  what  theee  people  ar^ 
laent  by  the  post,  and  ihdall  that  Fooidd,  and 
what  can  I  say  when  1  have  not  my  witneaaui 
against  these  people,  that  may  swear  any  thing 
in  the  worid  P  Yon  cannot  but  observe  the  tm- 
probahi&ty  of  the  thing  in  itself,  and  unto  what 
a  condition  I  am  brol^^t.  My  loid,  my  lila 
ia  in  imminent  danger,  because  1  am  brought 
out  of  my  own  country,  where  these  people 
would  not  be  believed  egninst  nae. 

Sof.  Gen,  My  lord,  1  think  this  matter  Ben 
in  a  narrow  oompam,  the  evidence  hath '  book 
fong  $  1  would  only  tefe^  the  short  heads  of 
that  whk^  hfitb  been  given  At  htfge.  He  is 
indicted  for  aoonspimcyto  kill  theUng^the 
overt  act  ia  an  endeavour,  to  intmduoe  a  foieigti 
power  into  Ireland,  to  raise  an  army,  and  levy 
war  there;  and  the  proof  of  it  hath  l»eenvery 
fulL  The  proof  m  general,'that  thenB  wair « 
plot  to  inarodooe  the  French,  b  plain  i^r  aH  the 
witnesaea;  and  thif  proof  in  partienUr upon 
this  penon  at  the  bar,  hath  been  as  plain  as  mty' 
thing  can  be.  They  prtfre  to  your  lordolup  m 
eenm,  that  thevovaa  an  expectation  thattiie 
rtench  shonki  oome  «,  that  there  wee  an  inr 
vitatfon  of  Florence  Wyer  the  first  witntaa^  <p 
m  over  into  France  and  speedily  he  dionld 
have  a  command,  upon  his  vetom.  in  Ireland <$ 
thstthere  were  preparations;' for  Ala  appears 
by  the  oath  of  secrecy  given  to  several  meil. 
^orty  men  that  came'amgf  with  bishop  Tyrre! 
to  keep  it  mivale  during  their  IKes.  And^eite 
was  a  fhfthar  proof  of  that  gwie>ideo»iPiiwaiy  lijr 

X>«ifyi:tbal  wliwB  thei«-w«B«  ^wimmm^ 
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Him  m  tb«Mkstaiice  «t'tliie  erldeDoe,  and  tbia  i$ 
proof  enoo^lit  we  tfaiiik«  to  oonvkt  aoy  man  of 
tlwftet. 

.  Sag.  Jefiriei.  My  lord,  I  shall  trouble  you 
InH  witb  o»e  word  that  hath  beeo 'omitted.  I 
thiokitia  aeauaeoT  great  example,  and  that 
thing  which  the  priaoner  aeems  to  make  his  ex* 
cusO)  hath  been  answered  by  a  favour  and  in* 
didgenoe  from  the  court  in  a  very  extraordinary 
manner.  For,  in  asinuch  as  this  sentienaa 
would  make  it  a  very  hand  liaae,  that  he  is 
broug[ht  out  of  his  own  oountry,  and  bath  not 
his  witnesses.;  it  is  very  well  linown  that  by  a 
particular  ikvour  of  the  court,  which  is  not 
usual  in  these  cases,  he  had  between  five  and 
six  weeks  time  for  preparation  for  hia  trial:  so 
that  truly  as  to  what  does  appear*  I  think  all  the 
witnesses  tliat  have  been  examined,  are  witnfissaa 
to  be  credited,  except  you  gentlenien  of  your- 
selves can  convict  ujion  your  own  knowiedgia 
these  persons  of  any  inisdemeaoori  which  I  think 
you  cannot,  much  less  of  perjury.  But  besides 
the  witnewes  we  have  prDduced,  aU  which  speak 
to  the  plot  in  general,  and  four  of  them  nx  ijt 
upon  tne  person  at  the  bar  ^  thejr  speak  'farti* 
cuhuiv,  and  every  one  agrees  iu  drcunatanoe^ 
and  tLat  other  that  spoke  niincingly,  I  mit 
it  upon ;  it  is  thr  greatest  evidence  that  can  do. 
For  that  person  tluit  oould  come  before  a  graodr 
jury,  and  there  be  the  main  witneas,  bntwhoA 
ne  comes  here,  must  be  scrued  and  pumped  to 
discover  the  70,000  men.  And  1  suppiia* 
you  did  observe  how  difficult  it  was  to  know  of 
Uim,  whether,  this  person  was  primate  of  Ire* 
land,  or  whetlier  it  were  from  the  authority  of 
the  king  or  the  uope ;  a  very  probable  tmng, 
that  he  should  be  such  a  oue  as  the  kinff  de* 
signed  to  be  niimate  and  superintendent  of  Ire* 
laud.  Furtlier,  my  lord,  I  desire  to  take  no* 
tioe  of  too,  that  Wyer,  the  first  witness,  fixea 
four  particular  things  upon  the  prisoner  at  th« 
bar,  wliich  Have  not  yet  been  taken  notice  o4 
First,  he  fixes  a  discourse  with  another  persoB 
that-  waa  competitor  with  hiin  for  this  very 
office,  bishop  I)ufiy,  and  ha  gives  the  reaao« 
why  be  was  admitted  into  the  officerather  than 
the  other,  because  he  was  a  man  of  gicater  abir 
lity  to  carry  on  the  design ;  and  thoogh  ht 
does  not  give  you  an  account  of  the  design,  yet 
the  rest  of  the  evidence  do,  and  make  it  to  be 
thedesign  then  carrying  op.  Another  thing  iS| 
he  tells  you  of  tlie  sending  one  into  France,  tb4t 
was  to  come  back  again  m  order  to  thasdengii^ 
I  thiidc  his  name  was  Mac  Doonel,  and  then  tha 
great  Tory  Fleromiog  and  he  were  to  coma 
back  again  colonels  in  the  army  that  was  to  be 
raised/  The  next  person  that  fixea  it  upon 
him,  is  Mr.*  Han  O'Neal,  and  he  gires  tha 
plaint'St  circumfitancps,  That  at  a  time  in  Au- 
gust when  bishop  T^rrel  came  to  the  hqust 
of  one  Brady  with  so  many  men  well  equipped 
with,  such  and  such  arms,  and  took  tha 
oath  of  secrecy  ;  he  himself,  but  not  only  ha 
but  the  other  priest  Mac  Legh,  was  present  at 
the  same  time,  and  took  the  said  oath»  and  he 
does.teU  you  th»t  that  T«ry  pnest  waa  Mat  |p 


Monle  for 
there  was'by  the  gentlemen  of  that  mectiBg  a 
sesrst  consultation  how  to  carry  on  the  design, 
aad'kow  to  look  oat  the  oU  ofnoerain  the  late 
rebcMioa,  and  to  see  what  noatare  they  werein 
as  tnthe  management  of  tniadcsi^;  and  this 
oomeanow  particulariy  to  the  prisoner,  who 
was  by  at  thn  oonsultalion,  oo^the  witneases  do 
tel^^oii.  •  Biitlhat  that  comes  nearer  to  him, 
is,  that  he  did  issaeO«t  onlen  for  the»raising of 
money;  and  tbkl  he  did  raise  money  pursnant 
to  those  orders,  and  did  recetre  money  for  that 
«Bry|jlir]K)ae:  This  is  proved  by  three  witnesses, 
Du^  and  Mac  Legh,  who  paid  the  money, 
^  {y  Moyer  the  fa^  witness,  who  MW  him  re- 
aeire  it  frpsi  sermnl  persons.  This  is  positive 
upon  him;  nAy,they  say  farther,  that  there 
was  a  hst  made ofthe  Hevcnd men,  in  thesc- 
veralparishes.  that  were  able  to  bear  arms  upon 
mmmnt  Jmat  sixteen  to*  sixty,  and  there  was 
nliil  of  a  matter  of  threescore  tliousand  men 
that  were  ready  upon  any  occasion  to  rise  for 
theipurpoie,  and  tnis  list  was ,  delivered  over 
mlo  the  hands  of  jdie  prisoner  at  the  ber.  There 
is  one  witness  Duffy,  tfaa|  mvs  fenber,  tbathe 
9^  aletter  nuder  his  hand  m  France  to  the 
sardinal  Bonillon,  to  invite  tlie  French  king 
into  Ireland  ;  and  he  did  wonder  that  he  should 
apspd'hia4imn  ami  blood  in  wars  againstSpain 
wliion  was.  a  Roman  Catltolic,  and  no(  come 
iatiUlreland  to  extirpate  the  heretics.  And  this 
letter  ia  coufbmed  1^  another  letter,  which  was 
seen  by  Meysr,  a  oopy  of  which  is  produced, 
which  he  translated  from  the  original  in  Latin, 
.nnd  tbo  letftr  waasent  lo  Rome  by  Neil  O'Neal, 


whom  the  priaaner  says  he  had  no  concern  for, 
hulito  givelum  some  reoommeudalions. 


tiunhet*  I  gave  him  no  recommendations. 
.  h,C»J.  No,  he  says  he  did  not  give  him 
any,  nor  sent  any  letter  by  him. 

iSbtC^en.  Then  he  urged,  that  he  went  along 
hogging  by  the  way ;  but  it  is  proved  he  was 
^ent  by  him,  and  sent  with  letters,  and  that  by 
hia  brother  .in  law,>  who  met  him  at  Maots. 
And  it  is  proved  by  Mover,  who  saw  the  letter 
•peaady  tafcinf^  it  to  be  but  a « common  letter  of 
leooiumendation,  he  read  the  letter  and  toolc  a 
enpy  of  it{  and  translated  that  copy,which  trans- 
Ifunon  is  eooufffa  to  verify  all  the  matter  which 
^  witnesaas  nave  sworn ;  for  it  is  agreeing  to 
what  he  said  of  Cardinal  Bouillon  in  his  other 
letter,  that  it  was  more  proper  for  the  catholic 
nrinces  to  agree  togi'tho'  and  extirpate  heresy, 
Aanto  vary  amongst  themselves  ;  that  now 
was  the  time ;  lor  mere  were  Uiraescore  tliou- 
aand  men  ready  to  rise  upon  such  an  invasion. 
Tlftia  is  the  substance  of  the  letter,  and  this 
pcorea  fully  the  conspiracy  this  man  was  en- 
gaged in«  nis  receiving  of  money,  his  listing 
men*  and  his  invitation  of  foreign  princes.  And 
|bia.isfuUy  proved. 

ScQ*  iJUynurd.  And  so  his  viewing  the  ports 
too,' 

.  &/.  GsA.  It  was  likewise  agreed  that  Car- 
lingford  should  be  the  port,  and  it  is  like  enough 
to  ao  the  jport,  for  it  is  a  very  large  port,  that 
|hi0iofttegieateit  bmnkm  may  coi^e  up  to 


i 


•i  ir 


*••»«■ 


Poliim  to  dtis^om  U  tlial  vwy  liiK,  ««d  fltf  1w 
Ibatb  fix«d  t)w  penMD,  and  tinM,  aii4  tbelnmMM 
ficj  canoe  about.    Then  Maclj^ctfktolsatiA 
tells  vou  the  same  tbuigin  every  cireuiuttanee ; 
ay.  Dot  says  the  prisoner  at  the  W,  and  wovld 
mak6  it  to  be  a  great  objection^  how  dbaiiee  that 
they  have  ooBoealed  this.  aU  the  ifrhiley  andftot 
discovered  it  to  some  iiistioe^thejieaeef  Why, 
0ays  one,  I  was  uoder  yotir  junadiotktkMi  u 
Aal  plade»  that  is  the  very  reasoa  he  gives 
wherefore  lie  durst  not  ;i  and,  says  another,  I 
was  couceiued  and  as  earnest  as  the  prisoner  or 
viy.bodv  ehe,  but  going  into  Franoe*  1  oh- 
iKrve<l  the  slavery  that  all  the  sidgecls  were 
ihider,  under  the  tyranny  of  that  king,  and 
ip^refaendine^  that  the  same  Idng  was  to  oone 
Into  li^eland  by  the  means  of  these  gentlemen^ 
i  was  concerned  at  it,  and  had  rather  the  devil 
tffaould  reign  over  us  than  euchan  one>  and 
tberefortf  I  will  discover  it.     And  he  said  veir 
well,  I  thuik,  tha<  he  had  rather  have  the  devd 
to  reign ;  for  it  seeoas  to  be  him,  or  one  in  his 
ihape  ibaf  reigns  allerthat  manner.  And  there 
«re  two  persons  that  swear  to  the  very  year 
Ibatthey  were  obliged  to  raise  the  money^  and 
«wei#po6ititelv,  they  saw  his  orders.  iM  pena 
sii«pefittonii,Idonotlcnow  whether  they  meant 
bangod  or  saspended  from  thehr  office.    But  it 
seems  k  was  so  terrible,  that  it  made  them  pay 
twenty  shillings  a-piece  for  three  yean  succes- 
sively.   And  Ui^sre  is  another  ^tktman  that 
USis  you,  that  out  of  a  small  livuig,  wherein  he 
wte  cvncem^  only  as  a  clirate  to  a  third  per- 
#ta,  H  Ixid  been  naid  two  or  three  times,  and 
aftMmn-,  though  ne  was  exempt  himself  from 
Hie  paymebt, yet  sogreat  a  confident  was  he 
^  the  misoncar^s  at  &  bar,  that  he  was  present 
when  he  saw  thirty  or  forty  pay  this  tax,  and 
Whereas  the  ^prisoner  at  fiie  bar  would  make  it 
Awighl  a  vtrang^  f bing,  that  be  should  raise  so 
lAtleli  mnbejr,  vrho  had  hilt  an  house  seven 
^lliifeh,  ittfeems  there  is  vbove  that  thatched 
kMiM  «  cbftpeL 
'  l^jfket,  Th^re  ts  ho  chapel, 
fter).  ^I^a.  But  now,  my  lord,  that  which 
MMahtluly  pkuves  what  these  witnesses  say, 
Hlbelett^  thai  Ui  sent  to  Rometo  the  secretary 
^*  th€  college  ifif  prupagandafide,  which  is  the 
fciMletlM^that'lh^  Tast  gentlemlin  speaks  of, 
#teire$fr  he  does  particuhirly  take  notice,  that 
lift  had  tftken  cm  t^  Mdse  such  momes,  and 
#feW  nH'tb^  poftts  and^ces  of  strength.  And 
.M'lMy  that  which  llii  verr  great  drcum- 
fllilce  to  hk^  the  tfvfdence  of  the  first  letter  to 
ile  VfiMebcftMiAa}  Bouillon,  which  was  taken 
iMi^  of  hf'flie  fbvt  witiiess,  and  there  is  such 
tfpww^iiltiifstaod,  tfuktthe  «atfi<dic  princes 
ifcettM  ifMiiplll  one  another's  blood,  when  they 
Mi^%iMt»emYdbyH herein  Irdandfor  the 
{iPbpagatHM&'of  ihe  fiihh ;  this  last  letter  takes 
|iirtjcuhr  faodiee  af  thi^  very  bstance  too,  that 
■MMFtf  di^WMrg  thdr  swords  agunst  one 
MoalMfr,'1|H^4iaa  better  come  to  promote  the 
liilhifliii'fitHh  ft  Irdknd.    Thaie  fbor  witnesses 
ly^pytii^tfl  Wid  prcicise  m  every  particular 
•wMlhslahc^'^-lfte  Cttse,  and  against  them 
wMiiFuf)iwihiii^tet1he  ^onuiMni  ob|ectioti ;  If 
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m  Mmoe^  lh«t  is,  W^ 
tUasa  dMt  he  hM  Mt»  hew^ 
aaoncraaAlhanhaia(  bvlltfaa 
i^pears  «pDn  the  «viliM«  teft 
girenhy  ntt  lb«  wltnsains,  than 
proof,  and  nihil  ^rMif  efsMvy 
to  hiachaiige. 

Plumkii.  My  M,  I  desisa  4hftm 
nay  be  calM  f  givmg  in  «  Pi^irO 

and  nnl  Gonnar. 

L.  a  X  Who  gave  hintUs  poper?  Betei 
it  nothefbre. 

Stronger.  I  was  lohl  that  th«t  W0(«  g«ii 
endences  for  Dr.  Plunkct,  Md  I  g«»e  hhtt  Ifai 
names. 

L.C. /.  Where  are  thay  ? 

Sirmnmer.  They  are  hard  by* 

AtL  OtH,  Whece  is  Eustnee 
For  he  waa  one  that  g&?6  iaendeMo* 
the  prisoner. 

Then  Paul  Gormar  appeared. 

L.C.J.  What  would  yon  ask  hhnr 

Fiunhit.  I  desire  to  know  of  him,  wlieilMr 
Mr.  Moyer  did  aUufeand  cntloahi«i%»  wntm 
against  me. 

Gommr,  Indeed,  my  lord,  he  iievar  did. 

L.  C.  J.  Will  you  ask  bun  aojr  mevef 

Gormar,  But  this,  my  lord,  Mr.  Meyer  ini 
I  were  in  dtscourse,  and  he  said  if  tliere  wa» 
bwtobehadin  Irebuld, he  wouhl  abew  Mr 
Phmket  his  share  in  it. 

X.  C.X  WeR  whatdf  ttatr 

GortMr,  Mykyrd,Idldoome  imtof  Mml 
to  reveal  what  pkvts  the  Irish  hed  agshiat  the 
klnfi^,  and  as  fortius  Mr.  PIunlQSt,ns  I  hnvr  a 
soul  to  save,  I  oeverheard  ef  eny  misdemcttor 
of  him. 

JnstDoiben.  How  came  too  here  to  di^  f 

Gormar,  I  was  summoned. 

Just.  Dalben.  By  whom  f  Was  it  the  Attor^ 
ney  General  or  nunket  that  satemooed  ymit 

Gormar.  Hereistfaesominmis. 

Serj.  Jf^tet.  It  is  a  common  Mbpena. 

Plunket,  I  never  aent  for  him. 

Gonnar.  It  was  not  agahot  yon,  they  ImaW' 
I  had  nothm^  againat  tmi,  I  thoaghi  ymi  did 
more  good  m  Ireland  than  hnit;  ao  I  de- 
clare it. 

X.  C.  /.  Have  you  any  more  Witneaaea  f  If 
Fltzgerard  or  Conaminea  wi]lomae,we  will 
hear  them. 

Plunket.  My  lord,  I  have  mit  way  more  wtt- 


L.  C.  X  Look  you,  gentlrmen  of  the  jtiryt 
this  gentleman  here,  Mr.  Plunket,  la  itometed 
of  High  treason,  and  it  is  for  oonapiriag  th« 
king's  death,  and  ^Adeavouring  m  bring  thli 
French  Army  into  IreUmd  fhr  to  invade  tktt 
kingdom,  and  to  nlatit  the  Romish  Tehgiaii  ian 
that  kingdom.  Vou  have  had  evidence  againia 
him  that  hath  been  fuOy  examined.  And  thea# 
things  do  seem  to  be  very  pUin  by  the  witneaeea, 
that  he  himself  hath  taken  a  commiasioa,  or  a 

grant,  or  what  jna  will  pkeaa^  t<^cdl  iaitmk 
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mcntbey  w«rB|ai4  tlie  prapeoied  maKoe  Ibii 
thi^  dM  bear  to  Ott,  ani  SDnndiiif  thaflL  I  ooulA^ 
elear  Myadf  cvMcntlyy  tl^  aijaeutgui  tfiem* 
seifw,  antftw  daj  of  niy  trial  ao  Chtbtiaii  ap« 
peand,  boi  Ulher  orcr  Ibcy  oame,  and  pco* 
oarcdtfaai  I  ahoidd  be brooffht Uthery  wfaare  I 
ctfMDetbflfesjairy^Mtliiew  the  ^nalitiaa' 
of  my  MtnevMmg,  or  wbo  kasar  wu^  or  iha 
drmMnitai^  of  the  plaeea,  tiinea,aodpewofl»  | 
th»  juries  here,  aa  I  aaj,  were  aW«lhdr 
mnifigem  to  these  aAin,  and  so,  my  kud,  they 
cooM  aot  koow  many  tlungs  that  ooodace  to  s. 
fhirtrial^sBd  it  was  monuiy  imposriMe  thy 
should  know  iL    I  haire  been  toeincd  priao** 

ely  and  cbieflr  for  turreyin^  the  jports,  Ar 
ingf  open  Carltngford  lor  tM  iandu^  of  ih» 
Prench,  for  the  having  of  70,000  men  vsadf 
to  join  with  the  Prenoh,  ftr  coDeotini^  money 
for  the. agents  in  this  matter,  for  assnting  of 
the  Frtfneh  and  this  ^reat  Utopian  array.  A' 
jnty  In  IreUuad  consisting  of  tnen  that  lived  in 
that  eountry,  or  any  man  in  die  worid  that 
httth  hut  seen  Irehmd  in  a  map,  woold  easily 
see  theiv  wns  no  piobtfbility  that  that  shoola 
be  a  pkoe  fit  forthe  French  to  land  in,  thotirlr 
he  never  was  in  Ireland,  yet  by  the  map,  ho 
would  fteetiiey  must  comell^etween  the  naifow 
seas,  all  along  to  Ulster,  and  the  ro^»,  and  * 
sudi  plaoes  would  make  it  very  dangerous  | 
and  1^  their  ovm  confession  it  was  a  poor 
town,  and  of  no  strength,  a  very  small  gamsoiii 
which  had  not  been  so,  if  it  haa  been  e  plane  or 
any  consideration.  And  where  I  badbftoencw 
only  upon  one  province,  as  is  well  known^ 
thmtgh  I  had  the  title  of  Primate  of  all  In* 
hind,  as  the  archbishop  of  Canterbvry  hath  of 
an  England  $  yet  the  archbish<m  of  York  4i4 
not  permit  him  to  meddle  with  nis  orovince  f 
and  It  is  well  known  by  the  gentry  there,  and 
those  that  are  accustomed  to  the  place,  dial  in 
aHtiie  nrovinoe  of  Ukter,  take  men,  women, 
and  chddm  of  the  Roman  Catholics,  tbey 
oooM  not  make  up  70,000.  This,  a  hiry  theie^ 
my  lord,  had  known  rtry  well,  and  tbefefom  ' 
the  laws  of  England,  wnich  are  very  fixvonr« 
abteto  the  jMisoner,  have  provided  {hattherfli 
should  be  a  jury  of  the  plaoe  whet%  tiie  fact 
was  committed,  as  sir  Thomas  Gaaooigno,  aa  I 
have  heard,  had  a  Yorkshire  Jury,  though  hai 
was  tried  at  Loodon.  And  then  aner  my  coming 
here,  I  was  kept  cloea  prisoner  Ibr  six  naonlhii 
not  any  Christian  was  permitted  to  come  to  me^ 
nor  TO  I  know  any  thme',  how  things  stood  m 
thevrorM.  I  was  broo^it  here  the  third  af 
May,  to  be  arraigned,  and  t  did  petition  yaar 
lorcfship  to  have  some  time  for  my  trial,  aa4 1 
v^onM  have  it  put  oflTtin  Micliaelmaa,  butjrbni 
lordships  did  not  think  fit  to  grantao  Umg.  b«| 
only  tilt  the  eighth  of  this  month,  when  my 
witnesses  who  were  ready  at  the  seaside 
would  not  come  over  without  naases,  and  I 
could  not  get  over  the  recoraa  wtthom  at 
order  firom  hence ;  which  reconls  woaJd  hata 
shewn  that  some  of  the  witness^  wjere  indioteA 
and  found  GaSHy  of  bigti  erimei,  some  mmc0^ 
impriscmed  for  robberies,  and  some  of  thewH* 


papaya  bar  pfiMMo  of  Irafauid,  thitt  he  hifth 
an  npon  Mm  to  make  laws  as  Ae  provineial, 
and  IhaS  he  haft  undertaken  and  endeavoured 
td  atttle  the  popish  religion  in  that  kingdom, 
andhi  Older  tO'Oiaf,  he  hath  incited  the  aid  of 
tiia  French  army^  and  that  heha.K  forthe  bet- 
tsrkuilif  of  ibem,  leoksd  oiit  what  places 
I  meat  eoairsnient  for  then ;  That  he 
aeta  tax  n^  the defgy  vrithin  hispro- 
wm^  for  thofoeiKcalii^ofaU this, and  forthe 
smMai  pssfiittitions  for  the  esaBrtaiasaaDt  of 
this  army.  Thti  the  wimatstastHy  agahist 
khByUnd  that  ttiere  Wet«aometi»wns,  as  Don- 
Gaanoa  and  another  town,  that  were  t»  be  be- 
tMyadhytheFianeh.  Now  yon  must  oonsi- 
dar  <oiioenriag  these  witnesses;  If  yon  be^ 
Hnne  the  evidence  that  hath  been  given,  and 
whfehhalh  been  repeated  by  <he  kind's  corni- 
ell,  and  If  yab  believe  that  he  did  design 
tabriarte  a  French  army,  to  establish  &e 
KeaM  religi6nlher«  again,  and  that  he  took 
upon  hin  to  raise  money  for  that  purpose,  sur- 
veyed the  potts,  and  made  such  provisions,  as 
thewknesses  speak  of  and  was  in  that  conspi- 
racy $  ybu  must  find  him  guilty.  I  leaveit  to 
yon,  it  ia  a  pretty  strong  evidence,  he  does  not 
aqraBytfaingtoit,bottlrathBi  witnesses  arenot 
cone  over. 

Pbittket,  I  can  say  nothhig  to  it,  but  give 
wy  own  avotesattion,  that  thesis  not  one  word 
afthia  said  agvinst  me  is  true,  but  all  plain  ro- 
mance. I  never  had  any  communication  with 
any  Pauith  inhdster,  cardinal,  nor  other. 

Than  the  jury  witfadcaw  fora  iparfeer  of  aa 
houTa  and  being  returned,  gave  this  verdict. 

>  Cf.  ^Cr.  CHiver  naidtet,  hold  up  thy  hand. 
Bow  say  you,  is  be  Guilty  of  the  high-treason 
Wbcnof  he  stands  indicted,  or  Not  Guihy  ? 

fortman.'  Guilty. 

Flmtkii.  Deo  gratia,  God  be  thanked. 

Then  the  verdict  was  recorded,  and  the 
Court  roae.  And  the  Keeper  went  away  with 
hisprisooerk 

On  Wednesday,  15  June,  1681,  Oliver 
Flonket  was  brought  to  the  bar  to  receive  his 
Jud^l^mant* 

Alt:  Ot%,  lHy  lord,  I  pray  your  judgment 
Against  the  prisoner  Ofiver  l>)uxiket. 

CI.  ofCr.  Oliver  Plnnket,  hoM  up  ^y 
hand ;  thtni  hast  been  indicted  of  high-trpsson, 
Aon  hast  been  thereapdn  arraigned,  thou  hast 
thereunto  nieaded  Not  Guihy,  and  for  thy  trial 
hast  put  tny  self  upon  God  and  the  country, 
whico  coontiy  hath  found  thee  Guilty ;  what 
hast  thou  to  say  for  thyself,  why  judgment  of 
^eath  shoald  not  pass  upon  thee,  and  executkm 
he  tfiereopon  awttded  accAdii^  to  the  law. 

Phthkei.  Myferd,maTit  pKssse  your  lord- 
iUp,  I  have  something  to  say,  which  if  your 
kirddlip  wMI  cofisider  seriousiy,  may  occasion 
flieCooit^eommiaeration  ana  mercy,  fhave, 
my  lord,  for  this  foct  been  arraigned  in  Ireland, 
and  brought  to  mf  trial  there.  At  the  day  of 
my  trial  all  the  witnesses  vohmtaxiHr  absented 
QfeBmelvai^  seffeg*!  bad  lewrdi  tnd  nil 


tHeSdi  of  this  mpntfi,  diat  1  miglit  bare  time  if tiit  1  have  ttid. 

#^^teimtoirmytml,atidtia#  my  wit-.   7^?^  J'*^^*^  was  passing  ui>on>e  pn- . 

lieM^  'ki^  come  to  C^n-etitey  yesterday  morn-  ' 

9^,'  and-^hey  wil!  be  faer«  id  a  ievr  dava,  m$  «»     ^  L.C.J.  Look  TQtt»  Mr.  FlimlMt^« von  Imvs  t 

ftrivtoiof timid'to  ddeod myaalf iny I wto ex-    beeir here in^nled oi a  rarv  orcataiid  b« 

poanrtu  my  anrersaneSf  wtio  weraaoine  oi  mT  > 

eiM  B^H]^,  whom  fbr  tiieif  dtfianeh^  lirev  I 

|M!'eoivected,'aa  is  well  kmwn  diere.    I  wfll 

BOt^'d^jr  (snyMf/htit  that  as  iottg  aa  there .  Sraa 

i^j^tolermtt'aiid  eomiivKiiee^  I  did  exeeme 

iMftmctkiiiof^'hiiaitf^,  vndthat  hy  the  find 

d^fiBMMh  kMjk  pntmuiiSre,  and  no  trea^ 

■ift:  :d»  %aM9  iM,  I  wia  exposed  defence- 

hMv  V  vKy  ctteuneii,  'WvereM  naw  my  wttoeases 

ire  oome  on,  that  copld  make  aU  appear-    I 

dMr«iifiolf»««iyB€tae,whf»ehy  yoa  might 

hwe^ettilfrflirtf  iW  flie  son,  what  those  wit- 

MiattityilMiUigattthe  ttory,  and  any  these 

things  against  me.    And,  my  lord,  for  those 

^0fSMKm4it4^roiab^  men,  and  the  moniea 

W»  aiM  caltooiM'ef 'tile  dergy  $n  Inland,  they 

eaapot  heri>tlliey  ftir^they  are  a  pow  dei^ 

ttasfc ^havtir^^MteoiM^BAr  land;  mey  live  as 


#te  Pveshyleltea  da  h«^,  there  la  sol  a  prisst 
iar-^  Iiykttd,itimt'4ifth  oi^rcahdyor  oncer- 

*  tttdy^feavie^ilKeeaeoM  potiDds  a  year,  aad  that 
1  should  <«dle(«>ef  tfiemr  40i.  a-piece,  fhr  the 
MiiansTKif  aii%rmy,'«r  ibr  the  landing  of  the 

r  9mdiU  CMinlrfixd ;:  if  it  had  hem  brought 
hflfiMi  a- jury^lA  Ikdahd;  it  would  hare  been 
AliQ^< a'^mere  romance.  Jf  they  had  ac- 
4M(^Hidi^  a  Premunire  Ibr  the  exercise  of 
^le^teopdl^fimetiollv  |«erhapa  they  had  said 
aomething  that  might  w^  becAi  behered  \  but 

ar;l«d,lUil>attiadJfing  man,  and  hope  for 
aaitotf-hy  my  Latn  a£l  Havieur,  I  am  not 
g^Hltjy^^  otttf  pektt  of  treason  they*  have  swore 
againi^  iHb,  :»»^ihore'lhaft  the  ehild  that  was 
'  iaNi4mt  yestMHyw  i  have  an  sMestation  tin- 
diY^»|y  'Ril4  tf  £sBex%  huad  coiioeming  my 
ipwdbehUffotfr'hi'  Irehmd,  and  not  only  <i«m 
IUn;4i«(tfr^Mli  my  lerd  Berkley,  who  was  «hR» 
MvaMMr|thd^  wtuehthe4i&^s  attmrney  saW; 
Mtts«a4  w«ahn)ught»  here  I  was  tried,^  and 
iai4uiving»<itt»  to  Img  my  witnesses,  I  cooM 
fOC?pf«^m|'famooenoyi  as  dtherwise'I  might, 
toi^dllf^  the^ki  toy  ease  in  the  world  that 
46m  ^  dampasstdnf,  «UTe  my  ease  does :  and 
iNii«u«ft^«'tmfease',  M  1  beueve  you  will  not 
4|M|  tlvo  Hf  them  m  print,  thai  one  arraigned 
virabnd^ <iliauid rb^  tne^  hereaiWrwards  for 
tike  same  fact.  My  lord,  if  there  be  any  thing 
iiiitiiii#s#ld)ttet4l«erve9pity;thb  does;  for 
I  call  say^  as  I  hope'fhr  mercy,  I  was  never 
gaAtytHfi^oiietiomi  ^ey  haTe'swore  against 
me,  JMtF.ii^pqtk^  hr  time  had  been  grant- 
iAyit^tMdd'lihVft  idiewii  heow  all  was  prepense 
fUQloeKtt^aiiist  m^;  and  ftave  produced  all  cir- 
#ftmiftBiiee»  llG&t  eoMd-  make,  out  the  iimoeency 

eTiiCmMM.  Pttt  luit  h«r lag  ^^  ^<»^  ^^^uff^f 
MdMnif  ttM)  4  mik  atyoni  meicy. 
-  L^-C.  J,   Well,  yon  have  nothing  further  to 
lay^fai  bar  af  judgment,  yoa  bsft  said  all  you 


beev  here  infteted  of  a  very  gveat 
crime,  the  greatest  and  most  heinoiBi-  of  all 
crimes,  and  that  is,  high-trsaaoa ;  nod  truly  * 
yeur's  is  treason  of  the  hk^haat  nnnara,'itiaa 
treason  in  tmtii  agahartOadand  yourlmi^ 
and  the  oowitry  wfiere  yo«  li^ed.    IFoa-ha^ 
done  as  much  as  vwl  could  to-diahooaur,  Gad 
in  this  caae  j  for  the  bottom  af  ym  trcsaott . 
was,  yanr  setting  up  your  fklae  taliiiMmy.  tiiaa* 
wWeh  tfaeie  is  not  any  thing  auire  msnJiiMaiy 
to  Ged,  or  uMfe  permeiou»  to  mankind  in  ehm- 
\f«rld.    A  reUgion  that  ia  ten  tisDca  wonelhvtti 
all  the  heathenish  snpemtitiona ;  the  mast  d»-« 
hauourable  and  de^iogatory  to  God  and  hin 
glory,  of  all  rehgions  or  protended  mligiona- 
whatsoever,  fer'it  undertakes  to  dispeoaawitlk# 
God's  laws,  and  to  pardon  the  breach  4>f  theai» 
So  that  certamly  a  greater  crime  them  eaaaal. 
be  committed  against  God,  then  for  •  a  aaan  la* 
endeavour  the  propagation  of  that  religion  ;. 
but  you  to  effect  this,  have  designed  .the  dcatb*- 
of  our  lawful  prinae  mad  long :  and  tiian>your 
design  of  blood  in  the  kingikm^  wham  ya«« 
lived,  to  set  all  together  by  the  ears,  td  dsstioy. 
poor  innocent  people,  to  prastatnte  theix-liies 
and  lilierties,  and  all  tiiat  is  dear  to  4haBa,  tu* 
the  tyranny  of  Rome  and  France ;  and  that 
by- introducing  a  French  anny.  Wbatgnafeer* 
evil  can  be  designed  by  any  man  f   t  mea** 
tion  tiiese  thmga  because  they  have  all  been 
fully  proved  against  you;  and  that  you  ma^ 
take  notice,  and  srpent  of  them,  ud  maka 
your  peace  with  God,  by  a  partinulttf  appliaa- 
tion  for  mercy  for  all  these  &ults ;  for  it  seema 
to  me,  that  against  God,  your  prince,  aod  lel- 
low-sobjedB,  you  have  behaved  yoavaelf  very 
iH,  designing  very  great  evil  to  aH  these ;  and 
now  it  hath  pleased  God  to  bring  you  fo^udg- 
ment.  •     • .. 

I  must  tdl  you,  peradventuie,  what  yroit 
urge  for  yoursdf  might  introduce  pity,  if  it 
were  to  be  behaved ;  Uiat  is,*  that  you  are  in* 
nocent,  and  had  witnesses  to  prove  it ;  but  wa 
cannot  suppose  any  man  innocent,  that  haih' 
had  a  legal  and  fair  trial,  and  a  trial  with  aa 
much  csndor  to  you,  as  your  case  could  hear,. 
or  as  perhaps  any  man  m  such  a  case  cve» 
had.  You  had  time  upon  your  request  to  sen^ 
for  yonr  witnesses,  to  help  you  in  your  defenoe, 
and  to  have  proved  your  innooenoe,  if  yaiit 
could  have  done  it ;  tim^  long  enough  to  youi 
own  content,  you  jfourself  thought  it  so,  at 
the  time  it  was  gi^'en.  To  give  a  priaoner  on* 
der  yonr  dreumstances,  fl\'e  or  six  weeks  tiiaa 
to  send  for  witnesses,  is  not  usual  |  we  could 
have  pnt  you  ubon  a  present  ddence,  andhnr^ 
ried  you  out  of  the  world  by  a  sadden  trial,  t£ 
we  had  had  any  design  agamst  yn«^  hutwm 
go  on  in  a  fair  way,  and  with  legal  proceed- 
ings, and  widi  fts  much  mapeot  to  yao^  aaim' 
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%  mm  e9M  he  mfA,  fof  we  gkYitjm 
ftU  the  fair  hearing  and  liberty  that  j«tt  denied 
to  have. 

Look  you,  as  to  what  yoo  urge,  that  yoqr 
trial  was  in  this  kingi!om,  whmas  vonr  of- ' 
fence  waa  in  another,  that  ia  a  thing  that  does 
.noljMeofae  yp«  hy  any  means,  to:obiect;  for 
yottlHMreMd  a  trial  here  by  hopest  persona, 
and  tbalaeoording  to  the  lawa  which  obtain  in. 
this.kij^p^in»  and  that  too  of  Ireland»  which  is 
by  aSlataileMt  made  on  fwrpose  to  bring  you 
istemsmu^  bm  an  ancieni  .Statute,  and  not 
withMtpteoedBBta  of  its  ha^ff  been.|Ng*'in 
ttaoqtistt  kfiam  yonr  tiooie :  m  ywr  own 
oonntvy  wUl  afford  you  several  preoedenlti  ia 
thia  tfaaoi  as  CVBarke»  .and  set erid  othesa  thai; 
havabas^  irvaigBed  attd  condemned  for  Ireaaen 
dme  .there,  w  thai  you  have  no  teason  to 
eoDoept  against  the  legility  of  your  trial.  You 
SMr«  now  you  hare  witnesses  thai  could  prove 
aDUiiaBaltav;  why  thai  lies  ia  the  mouth  of 
any  man  that  is  condemned^  to  say;  but  fray 
oonsider>with  yourself,  what  regard  ought  to 
ha  given  to  this.  We  cannot  lielp  it,  if  your 
witnaaaes  do  vet  oooBe;  you  may  remember 
Hwy  wanted  ngitinie  nor  opportunity  to  oome 
.ovBC;  bnt  yon  toM  us  they  would  not  come 
visas  Aey  had  a  passport* 

Planto.  My  Wra,  uiey  gotnpass  to  come 
over  sAsrwardsy  jsnd  so  in  eight  days  they 
name  hither. 

JUCJ.  Yon  might  have  psovided  yourself, 
if  tfaay  wanted-  such  a  thing.  In  the  first 
plsne,  Ho^Kidy  is  bbund  to  give  it  them,  muoh 
rasa  uquU  you  eoEped  it  for  them  without 


B&mkti.  I  couU  not  get  the  copies  of  the 
raasids  neither  by  any  means,  unless  I  had  an 
ufder  from  thn  oouncil,  and  they  would  not 
oiva  thai  erdery  unless  your  ionlsmp  appoints 
edit. 

L.  C.J.  We  cannot  tell  that,«you  should 
have  petitioned  in  time. 

FiunkH.  How  oould  any  one  foresee*  nu- 
ieas  ke  waa  God  Ahnifl^ty,  that  they  would 
deny  it,  or  that  he  coukl  not  ffet  out  a  copy,  of 
n  reoondr  pa3rii|g  for  it,  wiSbout  a  petition. 
Allthefinoids  I  had,  told  me,  upon  motiou 
there  it  apighl  be  had  ;  but  here  L  have  it  un- 
der tbaliettteaanVaanid  council's  hands^  that 
tbey  wmdi  give  no  owy  of  recnrds  without 
order  from  hence,  whicn  liefore  I  could  know 
it,  itwaa  impeosible  tor  me  tn  have  them  ready 
against  my  trial. 

JL  G.  /•  Look  you,  Sir,  I  do  speak. this  to 
yen,  to  shew  you  that  those  objecbons,  which 
yon  seem  to  make  against  your  trial,  have  no 
weight  at  all }  but  ia  this  case  it  is  not  the  jury 
tlmt  are. 80  material  as  t)|e  wHnessea  them- 
aalres..  I  appeal  to  aU  that  heard  your  tf  ial» 
if  they  oould  80  much  aa.  doubt  but  thi^t^pou 
were  gnilty  oC  what  you  were  diaiged  with. 
Fur  emmm^  here  wm  perMsn  thai  were  ef 
ymu  «wn  nfigiop,  the  most  of  them  pricita,  I 
tkaak  aUnoat  m  of  tliem  ip  orders. 

\Biettkcii,  l>ei0were^o  friers,  .#i4  a  priest 
vdiflii  (M^  *<«i*«r^vu^  K  cocoMt  tliii  M^ 


y«iK^an4tNgrweK      _ 

gipil,  and  c^eciared  apostates, 

I^C.J,  liook  you.  Sir,  they  gave  aip^  cvik 
denoe  very  home  to  y4j^r  .mattery  jrDoiiad.ll»^ 
berty  to.ex^miive  them,  and  thfty  sav/^  ypu  % 
ra^iQdual account^ any thipgypuask^..  t^t 
o^i>ut  put  you  fiv  mind,  pf  ,one  thingv  ^  Yoi^ 
inade  exceptiopis  to  one,*8  ev;idence,'(ma  indeed 
that  was  very. much  of  your  eix^fptioQatoalQ 
uliy  he,  did  .pp$  r^cajthis  ia,jai  tWjrimtg 
Truly  he  tuld  yqu  Ji^e  wa«  of  your  minu*  .4ill  km 
^?^,  .**i®'  Fni^  ,sM.^w<w|iai  .ski^^ 
nuschief  you  endeavoured  y>  Jntrodi^ 
his  anfl  yoyii;  ow^  ,foua4)7p»av.,ap4  ^.  ._ 
jpint  rose  Sgaii«|-.to  s^,"^*^ 
Ireland  was  ukg  to  be  JbfOi^gbt  4n|p. ,  iUrf  pq^fe 
did^  not  giY^,yR\^js^ff^^^  t^  W  iyinM 

Flwikct.  t  bad  4ufficieni.wiipw^>la^piQfi^ 
he^'as  an  apostate,  and  u^  ohfitis^  l^  ms^ 
and  therefore  nad  pre9ensc4  vdi^^-iagsiaii 
me.  ,    ,  ••.•:,-•,        -w 

L,C.X  Therefore  I  haviespskfiki&ia  to  th# 
satisfjictjon,  Ihope„ef.ypniflelft.saMd  all  thitt 
hear  it.  I  do  now  iiris)i  y«n  V>  .^consideri  yimk 
are  near  your  end.  Usemi^yeahavnliired^jn 
a  folse  teligion^  hithecio }  it.is  oH  Ipo,  late  aft 
any  time  to  repent,  I  ymh  ynu.miiyJbftvn^ 
grace  to.  doso]  Intbe  meaa.tii^thflieJtkMi 
room  for  us  here  to  jo^t  you  any  kind  of 
meroy,  though  Til  telTyou,  woare^molifMd  tn 
pity  all  i^aleractors:  Whoever  have  dooeevil^ 
weareindiaedto  pity  them,  i^  njish  luriurW 
tily  that  they  n^y  repeat,  as  we  do  th|t>«ift 
naay,  of  what  you  have  dpne.  JBut.fdl  .we*  cftlb 
do  now,  is  to  say  what  the.  lav  fi^y%  f  tid  thij 
is  to  pass  judgment  upon  yoq. 

Pb^ekti.  Mayitpbase.your)Qrddkiplagnnft 
me  leave  to  lyeak  one  worn*  If  Iw^sreikimHi 
that  had  n^  care  of  my  conscieny.in  this  mal!^ 
ter,and  did  not  tbin]i^«if  Qod  41ilUghtiri  QWQQ^ 
s^»enoe,.  or  heaven,  or  htU,  Imif^t&ve^sarnt 
my  life;  for.I  waa  oflered  it  \iy  divma^Mopl#^ 
horei  ao  I  would  but  coofcva  my  «»wtigiiaty  «4 
aoeuseothess.  But,  my  lord, .(  had  rather  did 
ten  thnuaand  deaths,  than  wrongfully  .aawMj 
anybody.  And tbetime will tidnm^fnciiyentf 
lordship  will  see  what  dieae  vrjtiianiqi  ase^  theft 
have  doitie  in  against  me*  ldannHu>e<foap 
lordship,  if  I  were  a  man  thiA  hnd^Potd^oot 
priaciDJes^  I  might  easU^  ha?^  sf^nwd .  n^  ttfo^^ 
but  I  bad  rather  die  ten  thomia«idQiths,i4hnr 
wrongfully  to  take  away  .«ne  4iKt)ii^infrii^ 
roan's  goods,  one  day  of  hta.Jibpr^i  At^taft 
minute  of  his  Ufo,  .t-      r.  r  •  .'-^  siir 

L.C.J.  lamsonry^sefiyMi^ifVfifltiMhft 
principles  of  that  religien*   . .  i  r  .  //>v  ink  { 

P/anAs/.  Tfa^  aro  tboae  4wii|0ipl«s,vlHl 
even  God  Alnusdity  cannot  diap^iwiitrMbiL «  mv 

L.  C.  J.  Weill  liio«eTsr,,the  judgmMlMvii'vri^ 
wn  must  give  you  is  thst  whiob  •m  lfivs^ilO«i 
and  speaks^  a  And  thersfo^e.jisn^.inHigh^ft 
<liromhenee  to  the  phpf^frmnrkoni^iioii 
«  came,  tbatia.  tnN^gala,  m4ifP9^ilhMMi 
« you  abaH  be  drawn  ttanwghthirAitj^  ofil^m- 
« 4an  t»  Tybum.;  there  yc^  «hailtjif;.^f4anl 
'  by  tbiDfck^  Mrt  firt  d9WB'  befort  ynu> 


PImnkeL  My  lord,  ifyouplette,  dieresra 
iome  in  prisoD,  thai  sever  were  indict^  or  ac- 
cused mmj  crime,  and  ^ev  wiil  do  my  bnsi- 
•688  Fery  wcA ;  for  thrf  widf  do  it  according  to 
iherkes  of  ear  own  ohoieh,  wUdi  t8  the  an- 
dentuMf^e,  Ihey  cannot  do  bettcsr,aQd]  would 
Hot  alterit  now. 

L,  C.  /.  Mr.  Wdiardaon,  yon  nuy  kt  bis 
•errant  come  to  him,  and  any  friend  in  jonr 
yecaoe,  to  see  there  be  no  efi!  done,  nor  any 
eontriTanc^  that  may  hereafter  hare  an  influ- 
ence upon  tiftin* 

Jiialioe  Jonu,  Be  yon  prcBent,  or  some- 
wo^y, 

flmnkei.  Uy  servant,  I  hope,  may  come, 
^thont  hifi  being  present. 

X.  C  X  Yea,  yes^  his  servant  may  be  with 
lum  alow^  Well,  Su:,  we  wish  better  to  yon 
than  you  do  to  yourself. 

Pnmto «  Clod  Almighty  Uess  your  lordship. 
And  now»  iny  lord,  as  I  am  a  dead  man  lo  tins 
wnrld,  and  as  I  faqpe  for  mercy  in  the  other 
^ifotM,  I  was  never  guilty  of  any  of  tiie  trea- 
MB  laid  to  mj  chai^  as  yon  will  hear  in 
lime ;  and  my  cnaracter  you  may  ^neeehre  from 
my  lord  chancellor  of  Ircund,  my  lord  Berfce- 
Isy,  my  lord  Essex,  and  the  Aake  of  Ortnpnd. 

Then  the  keeper  took  away  his  priaoner,  and 
upon  Friday  the  Ist  of  July,  he  was  executed 
ncooohag  to  the  aeoCence. 

At 'the  ^a<)e  of  ezecntion  Dr.  Flonket 
ipake  as  followa: 


I  hftv«  some  fW  d^  past  abided  my  trial 
el  the  Siiag's-beBc^,  and  now  very  soon  1  must 
Md  «p«y  hand  at  the  King  of  Kings'-benefa, 
aad  annaar  before  a  judge  (hat  cannot  he  de- 
ceivea  W  false  witnesses,  or  corrupted  tfUega- 
#siMi^  ml^lmptreththe  secrets  of  hearts; 
msAfr  can  he  deceive  any,  or  gire  an  w^wit 
antaaoe,  ermisled by  raapectiv  persons;  He 
beiMrallyodftoss,  and  a  mast Jost  iudge>  wiH 
vftftbly  decree  an  eternal  lewiatd  mrul  good 
imka,  and  oondign  {ranisiuaettt  ftr  the  smrfl- 
ait  tianagwaiion  against  Im  bomhiaBdmcaits. 
Wliieh  heinff'  a  moat  certain  and  undoubted 
trath,  itiroiMheawidbedaet,andcontrafyto 
Iby  perpetual  welfiwe,  that  I  should  now,  by 
#ealaring anything eontracy'lo truth,  oonaiit 
mdMrtOdtttt,  ^rwhiah,  witUnavaiydi^rt 


*  dead,  yotic  bowels  sbalf  be  taken  out  and  homt 

*  before  your  face,  jronr  head  shaH  be  cut  off, 
^  and  yourhody  be  divided  into  four  i|Qarters, 

*  to  be  fisaosedofas  his  n^esty  pleases.    And 
'  I  pny  vod  to  have  mercy  upon  your  soul.' 

rlunhtU  Mylprd,  I  hope  I  may  have  this 
^hvour,  of  leave  fbr  a  servant,  and  some 
few  friends  Aat  I  have,  to  come  at  me. 

JLC'  J'  I  tiuflk  you  may  have  liberty  fbr 
any  servant  to  come  to  you,  I  know  nothmg  to 
^e  contrary* 

Pirnnktt.  Andaomefewfiiendadiatlhave 
la  town. 

Z.  C.  X  Bm  1  wtmM  advuie  yon  to  have 
'iome  mbiiiter  to  come  to  youy  some  protestaot 


time,  I  must  i^caif«  atntram  af 
damnatiso;  after  which  there  ia  no  Mprieva^. 
hope  of  pardon.  I  wiO  therefore  oomsa  tfaa 
trath;  without  urf  eqoivooatiaa,  and  make  use 
ef  the  words  aeoardmg  to  their  aecnstamed«^- 
nificalioB ;  aaapitag  yon  moreover,  that  I  aaa 
of  that  certain  neiauasion,  that  no  ppwaiy  not 
eniy  upon  earth,  bat  also  in  heavsn,  can  di^ 

pense  wi^  ma,  ar  gvre  me  leave  to  makaa  fite 
protestation:  Andl  oroCeat  upon  the  md  of  a 
dying  man,  and  as  I  hope  fbr  salvadott  at  Ike 
kandsaf  the8ttpremaJiidga,ilMt  I  wJidtdwa 
the  naked  truth  wilfc  all  candoiw  aad  ainoant  j : 
And  that  my  afiain  may  be  the  helln  * 
Id  all  the  world. 

It  is  to  b«  observed,  that  I  have  been 

in  Irebnd  of  treason  aad  Pr«amnira^4ad  that 
there  I  was  airaigiied  and  brought  to  my  tiial ; 
but  the  prosecutors  (men  of  ffigitiaua  and  in- 
famous hves),  perceiving  that  I  had  records  aad 
witnesses  who  would  evidently  ooaviaca  iksna, 
and  ekasiy  shew  my  maooenoy  aad  tbahr 
wiekedness,  they  vduntarily  abeented  liism- 
sdves,  aad  came  to  this  city,  to  proenre  that  I 
should  be  brooprbt  hilher  tomy  trial  (whoMtha 
crimes  objected  were  not  committed)  whei^  tfca 
jury  did  net  knew  me,  or  the  ifnaMios  of  my 
accusers,  and  were  not  infbrmed  of  eeveial 
other  circomstancea  conductitf  to  a  i«r  triaL 
Here,  after flcic  months  eloeeknoriaaamcnt for 
thereabouts)  I  was  brouGrht  to  the  bar  the  9rI 
of  May,  and  amaigned  mr  a  crime,  for  which 
I  was  before  arraiffaed  in  Irehmd :  A  alranga 
reaokition,  a  tare  Act,  of  which  you  w|||  hwdb 
find  a  DTaoedent  these  five  hunArad  years  pasi: 
But  whereas  my  wimesses  and  records  weia  in 
irebmd,  the  I^ord  C^ief  Jaslke  gave  me  five 
weeks  time  to  get  diem  brouahtlalher:  bvtby 
reaasa  of  the  anoaitainty  of  the  seas,  of  wind 
and  weather,  and  of.  the  diCeulty  of  geHing 
copies  of  records,  and  bringing  manv  witaeasaa 
mm  seveivl  eouatiea  in  Ireland,  and  for  many 
other  impediments  (of  wfakh  affidavit  was  made) 
I  eoidd  not  at  the  end  of  the  five  weeks  get  the 
records  and  witnesses  brought  hither ;  I  there- 
fore begged  for  twelve  days  more,  that  I  might 
be  in  a  readiness  fbr  my  trirf,  which  my  Loid 
Chief  Justice  denied ;  and  ao  I  was  brought  to 
my  trial,  and  exposed,  as  it  were,  with  my 
hands  tied,  to  those  mercfless  perjiwara,  who 
did  aim  at  my  life,by  aeeuaing  me  of  these  M« 
lowing  points : 

First,  Tliat  I  have  seat  lettaia  by  oneNifl 
O'Neal  (who  was  my  page)  to  M.  Baldcsdrt, 
the  I\>pe'8  secretary ;  lothebishopsf  Aix,  and 
to  Prineipe  Colonna,  that  they  might  soHoit  1^- 
i«ign  powers  to  invade  Ireiaad;  and  alao  10 
have  aent  letters  to  cardinal  Boinlkm  to  the 
same  effect.  Secondly,  To  have  employed  cap- 
tain Con  (VNeal  to  the  French  king  for  a  no. 
ceur.  Thirdly,  To  have  levied  and  exacted 
monies  from  t&e  deigy  of  Ireland,  to  bring  ifi 
the  fVencfa,  and  to  maintain  70,000  men. 
Fonrddy,  To  have  had  ia  readiness  ro,OQO 
men,  aijd  lists  made  of  diem,  and  to  hav«  givfti 
directkNM  to  one  fHar  T[>y^  to  make  a  Est  of 
«M>  sM'lalbapandk  of  FogW,  in  iht  doaa^ 


Fiillilv,  To  lltovvfMmMi  yi  te 
ibfti  Mk^  httboun  IB  Iralaad;  and  t/Aute  fbocd 
iMi'  CmtHaffitrd  m  li  fk  hubour  Ibr.die 
intaicki*i  knAnff«  Sucthly,  Tolwvefaadieve^ 
nl  ciUBcito  and  mieetiiiga,'  where  tiwre  ma 
BMMm  alfotted  for  introducing  the  Freaoh. 
WmaSj^  Thai  a  meeting  in  the  couat^  of  Mo- 
n^figm^  Bdnle  10  or  19  years  past,  where  these 
wcad  ^00  gentlenen  of  three  8e?enl  comities, 
Co  «^BfoiMighan,Cayan,  and  .Armagh;  whom 
I  did  exhort  to  tikae  arms  to  roooter  &eir  ea* 


ABhfc^la  jt  karnotBua  whatfHae  Dofiy  attH#' 
ed^ttt.  'Shat  I  directed  him  to  Uia&e  a  list  qf 
Si»  men  ia  the  pariibof  Fogfaart,  inriiie  countj 
ofL^^rth:  :f. 

To  tlie  iSflh  f .an^peI^  Thm  I  a^M-ttarreyeil 
all  the  foitsaad^iaihoiirB  of  Irolandi  iaad-thati 
WBsnereratCoric,  .KiagM^,  l^nabryx^anfp^ 
hal,  Dungafvaa^  or  Kiiockfri)gtis  $  -  and  tfieak 
36  yeatsjMt  I  wasliof  at"  limerick,  Ihmgan- 
n<ai,j6r  Wexfoid..  As  fof^Cariin^oird,  1  never 
Waa  m  it  but  onee,  and*  staid-  not  ia  it  abov« 
hi^anhour^  neither  did:  I  consider  the  .fort 
To  the  jfirst  J  answer»/nuit  Niel  O'Neal  WM  I  or  have* ;  nefffierhadi  it  in  my  tlibughts  or 

never  my  servant  or  page,  and  that  I  neverseot    imaginatioato  fix  .upon  it,  qr  upoa.aay  o|bel' 

leOeror  lettemhyhimtoH.  Baldeschiyorthe    foit  at   Isnosn,   ftr   landing  ^  Piench  or 

bishapof  Aix,  or  to  Ptinqye  Cotonnao.    Aadl    flpamards  ;  and  wMigt  I  waa  at  Carftngfen!  (bV 

•ay,  tiwt  the  English  tiaosladon  of  thal^  pre«    flMra  ehaaoe  paaung  that  wauU  Frier  Ihaitf 

tended  letter  produced  Hr  tfte  friar  Jfacmoyer,    waa  ner  in .  n^  company,  asK.  4ie  meat  fhisely 

is  a  mere  invention  of  his ;  and  never  fanned    «*«-^  ..  .  t 

ly  me,  or  itsoiwihi^,  either  in  Engfish,  Latin, 

Italian^  or  any  oBier  bmtfuage.  I  ^^rm,  move- 

•rer,.t^  I  never  wrote  letter  or  letters  to  car* 

dinal  BooiUsBy  or  mty  of  the  French  king'amii^ 

abten;  neither  did  any  who  was  in  that  cooit 

citfaer  apcfedk.  t^  me,  or  write  to  me,  doreclly  or 

faidirectly,  of  an^  plot  or  coospieaeyagainst  my 

idttg  or  eoutttiy;    Farther,  I  vow,  thai  I  never 

•ent  agettt  or  agenta  to  Rmne,  or  to  any  other 

onirt,  atemt  any  civil  or  tempord  affinrs :  and 

it  is  wtf  khawn  (for  it  n  a  mcefi  publicfy 

printed)  that  cleigymen  (Kviitf  in  coontriea 

where  the  government  is  net  pf  Roman  Cadi»> 

Ika),  are  eawmanded  by  Rome,  not  to  write  ia 

Bmaef  conoeraiMfany  eivil  or  temporal  affidrr. 

And  I  4o  aver,  that  I  never  received  letter  or 

letters  from  the  Pope,  or  frmh  any  otherof  his 

uuii9lera^  makmg  tne  least  mentioii  of  any  such 

aaattetfli:   an:  that  the  fiiank  Macmoyer  and 

pQ%:  swore  moat ;  fobdy,  aa  to  siiA  better  or 

letters,  agent  or  Sfjfenta. 
To  ^e  seeoiid  -I  say,^  Ttiat  I  never  employed 

captain  Goto  O'Neal  to  the  French  ktngj  or  to 

any  of  hiaministm;  and  that  I  nerer  wrote  to 

him,  or  reeetved  letters  from  him  j  and  that  [ 

aeveraaw  him  but  oaoe,  nor^erer  spoke  to  him, 

to  .ite  beat,  of  my  -  remembrance,  ten  words  : 

and  as  for  his  being  in  (^harlement  or  Diingan- 

non,  I  never  saw  aim  in  thaae  towns,  or'^ew 

of  1^  beiiy in thoB» planes ;  aotbata^toCon 

O'Neal^iWar  Macmoyer'a  depositions  are  oMSt 

lajse* 
To  the  ilurd  I  say,  TfaatI  never  leviedany 

BBoney  for  a  ^t  or  oonijiinlCT,  for  bringing  in 

flpamacda  or  J^rench,  nehhcsr  did  I  ever  receive 

any  upon  that  accoimt,  from  priests  or  friars, 

aa  vri^  M ao-Cbvc,  and  friar  Dufly,  most  un- 

tnay  asserted,     I  assnie  youj  thai  I  never  re- 
ceived fi#m- any  dergjonan  in  Irdand,  but  what 

waa  dno  to  me  by  ancient  custom  for  my  main- 

tannoe;  and  wnat  my  predecesaon these  hun-> 

ind  years-were  wont  to  recerra;  nay,  1  re^ 

attvealett  than  many  of  them.  And  If  all  what 

tim  Caidhooc  dergy  of .  livUmd  get  in  the  year 

Were  put  in  one  purae,  it  would  signify  little  or 

nothing  to  introouoe  ^e  French,  or  to  raise  an 

army  of  70,000  men,  which  I  had  inUsted,  and 

twjj  as  friar  Maemoyer  most  falsely  depoaed; 
▼oi.  n\u 


T6tiwaixtiiisi^,Th8t  F  Irastiever  at  any 
aaeeting  or  conndl,  adiere  Aerewaa  menttaft 
maAe  o6  aHotlmg  or  eolteeting^  aMttSeaib^ 
a-pfotoroDiMMridy;  anditfowclMtaiawii^Aal 
the  catholic  deigy  of  Ireland,  whobavencsthef 
laada  nar  nevenuasi,  abd  iutHOj  aitf  able  to  keen 
decant  deaths  upon  tiieir  btfiter,  and  M&  ans 
aeiil  togetheis  dan  raise'  nv  efohideralile  mok  i 
nay,  cannot  spare  aamndr  hr  wodd  taaiMi 
tattthaff  a  regnttent. 

To  tfaeaevenfli,  I«nawer,'  lHat'l  Was  never 
at  any  mooting  of  300  gentlemen  in  the  oemi^ 
of  MeBaghan,  ar*  auy  .seuflennai'  of  tne-three 
comities  MMonaghan,  Sraatg^-,  8nd€avan,Dor 
of  oncreonnty,  nor  of  one  b«ony  f  md  that  1 
vaver* exhorted* 'a  gMtleman,''  or  gaaiiniten| 
either  there,  or  in  any  other  part  of  Ireland; 
totakearma  for  tber  rsoovAing  their  ertatas  t 
and-it  iawdl  knowiF,  that  there  a^«iot"ev«llit 
all  the  pravince  of  Vbter  tK)»  Iriffh  Roman  on* 
thoiics,  who  had  esUrtes^  or  tostcilatisbytfrii 
faite  lebeUion ;  tmd,  as^it  is  weH  knownv  all  my 
thoughts  and  endearoars-  were  ibrtiM  jniet'or 
myombitrT,  and  eapechdiy  of  4iiatprarviee>  ^ 

>^owtobebnef,  as  1  hope'  for  aatvaflfoaj^ 
never  sent  letter  or  letters,  agent  cf  ag«ntay>ta 
pope,  long,  prinee,  or  predate,  "OOAc^ingdnV 
plot  or  con^iracy  against  my  kibg  or  totcotry  t 
1  never  raised  snm  or  daanA  of  money,  greatot 
small,  to  maintain  addier 'or  aahifepsi'all'thc 
days  of  my  life;  I  never  laMaV'  or  he^ 
(neither  did  itcome  to  my  Noughts  or  imagin- 
ation) that  ^le  French  were  to*  land  al  €arlMg« 
ford;  and  I  believe  AeNT  is  none  whO'Mw*ffe>< 
land  even  in*  a  map,  but  will '  think*  Ht^Mora 
romance;  I  never knewofany  plottdf^at'c^afA 
spiratoni  in  Irdand;  bdt  sticbras  wtitb  ifMatiettV 
and  proclaimed  (commonly  ediedl^ii)  iThottf 
I  Ad  endeavour  to-  sumit^^  Hlftd^idltli 
hope  for  salvation,  1  alwt^s  W^^been,'0MllliW 
entirety  iimocent  of  the^  treasons  Md  to  m3^ 
charge^  and  of  any  other  whidB^ev^^ '.  •    ^  "^ 

And  though  I  be  not  gtd)^  of  the  oHni«s«f 
whidilamaccmed,  yS  I  beiere  H<HB»<mk» 
ever  to  this  dace  who  la  iaHKichaooMliltendi 
1  am ;  for  it  I  should  even  adRiowMge'(whieii' 
in  conscience  1  cannot  do,  bepaose  I  shadd* 
beBe  myaelf)  the  duef  crimes  laid  to  ttiy  chasgar 

3K  •    • 
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ftoviBeiiiftntlMlkiHiwi  Irdud  woaM  bdiete 

ne.    If  I  should  oodIm,  thAt  I  wm  able  to 

yaiie  70,000  uMO  in  the  dirtaola  of  which  I 

iad  care,  to  wit,  in  Ulster^  Day»  even  in  all  Ire- 

land,  and  to  hannelBnad  m  eaaoladhiiioHieafrom 

the  Roman  dergy  for  their  maintepance,  and 

•00  hare  pieparod  Carlingford  for  ^  Freneh's 

•landing,  all  woald  but  lao^h  at  ipe^itbeinff 

wdl  known,  that  al}  the  verenuea  of  Ireland, 

both  spiritual  and  temporal,  possessed  by  his 

<inajesty*s  subjeotB,  arc  scarce  able  to  raise  and 

maintanran  aimy  of  70,000  men.    If  I  will 

tleny  all  those  crimes  (as  I  did,  and  do),  yet  it 

•may  be  that  some,  who  are  not  aoouainted  with 

the  aflaims  of  Ireland,  will*  not  bdieire  &at  my 

ileniaJ  is  grounded  upon  truth,  though  Xaaaert  it 

-with  my  hist  breath.    I  dare  ventore  further^ 

«nd  affirm.  That  if  these  points  of  70,000-men, 

^c.  had  been  sworn  before  any  protestant  juiy 

in  Ireland,  and  had  been  even  acuiowledged  by 

me  at  the  bar,  thev  would  not  beHeveme,no 

•more  than  if  it  had  been  deposed  and  confciaod 

by  me,  that  I  bad  flown  in  the  air  from  Dublin 

io  Holy-Head. 

You  see,  therefore,  what  a  condition  I  am 

.  in,  and  you  hav^  h  wd  what  protestation  1 

bave  made  of  innocency,  and  I  hope  yon  will 

hdiere  the  words  of  a  dying  ^oan ;    and  that 

fou  may  be  the  more  induoM  to  g^eme  credit 
assure  yoo,  That  a  great  peer  sent  me  notice 
that  he  would'  save  my  life,  if  I  would  accuse 
others :  but  I  answered,  That  I  nerer  knew  of 
anv  conspirators  in  Ireland,  but  such  (as  I  said 
befiire)  as  were  publicly  known  outlaws ;  and 
that,  to  save  my  life,  1  would  not  faMy  accuse 
any,  nor  prejudice  my  own  souK  '  Quidprode$t 
AomintVtScc.  Totakeaway  any  man's  life  or  goods 
wrongfully,  ill  becometh  any  christian,  espe- 
cially a  man  of  my  calfing,  lieing  a  clergyman 
of  the  catholic  church,  m  also  an  unworthy 
prdate,  which  I  do  openly  confess.  Neither  will 
1  deny  to  hare  exercised  in  Irdand  the  func- 
tions of  a  catholic  prehite,  as  lonff  as  there  was 
Any  conniranoe  cr  toleration ;  and  by  preaching 
and  tieadung,  and  statutes,  to  have  endeavoured 
to  bring  the  clergy  (of  which  I  had  a  care)  to  a 
due- comportment,  according  to  their  calling; 
andthoufirh  thereby  I  did  but  my  duty,  yet 
•ome,  wlM  would  not  amend,  had  a  prejuince 
Ibr  me,  and  especially  my  accusers,  to  whom 
IViidendeaTourtodogood;  I  mean  the  clergy- 
men; (as  for  the  four  lay-men,  who  appeared 
against  me,  tiz.  Florence,  Mttcmoyer,  ttie  two 
Neals,  and  Hanlon,  I  was  never  acquainted 
with  them),  but  jom  see  how  I  am  requitted, 
and  how  by  false  o^ths  they  bnmght  me  to  this 
untirael}r  djath ;  which  wicked  act  being  a 
defect  of  persons,  ouglit  not  to  reflect  upon  the 
Older  -of  bt.  Francis,  or  upon  the  Roman  Ca- 
tholic cleigy ;  it  being  wefi  known,  that  there 
was  a  Jmhw  among  the  twelve  i^ostles,  and  a 
wi^ed  man,  called  NicholaJB,  among  ^  seven 
deacons;  and  cven^  as  one  of  the  said  deacons, 
tft  wit,  holy  ^ephen,  did  pray  for*  those  who 


atoned  him  to  death';  so  do  I,  for  those  who 
with  perjuries  vpill  my  innocent  blood,  saying 
as  8t  Stephen  did,  O  Lord,  by  not  this  auita 
them.  'I  do  heartily  forgive  them,  and  also 
the  judges,  who  (by  denying  me  sufficient  tinM 
to  brins^  my  records  and  witnesses  from  If^- 
land)  md  expose  my  life  to  evident  danger.  I 
doABo  focgive  all  those  who  had  a  hand  in 
bringinj^  me  from  Ireland  to  be  tried  here, 
where  it  was  morally  impossible  for  me  to  haye 
a  fair  trial.  \  do  flually  forgave  all  who  did 
concur,  directly  or  indii«ctly ,  to  take  away  my 
life,  ana  I  ask  foiffivenesa  of  aU  those  wmun  I 
ever  ofiended  by  mought,  word,  or  deed. 

I  beseech  the  all-powerful,  t^st  hisdivinn 
muesty  grant  oor  king,  queen,  and  the  duke 
of  York,  and  all  the  royal  family,  health,  long 
life  and  all  prosperity  in  this  world,  and  in  flia 
next  everlasting  felicity. 

Now  that  1  have  shewed  sufficiently  (as  I 
think)  how  innocent  I  am  of  any,  plot  or  oon- 
spnacy,  I  would  I  were  able,  wuh  the  Hka 
truth,  to  dear  myself  of  high  crimes  committed 
against  the  divme  major's  commandmenta 
(ofVen  transgressed  by  me),  for  wbidi  I  am 
sonr  vrith  all  my  heart ;  and  if  I  should,  ot 
could  five  a  thousand  years,  I  have  a  firm  re- 
solution, and  a  strong jpurpoae,  by  your  gi^aca 
(O  my  God)  never  to  offend  yon ;  andi  beseedi 
your  dirine  m^est^,  bytne  merits  of  Christ 
and  by  the  intercession  ''of  his  blessed  modier 
and  aU  the  holy  Angels  and  Sainta,  to  forgiya 
me  my  sins,  and  to  grant  my  soul  eternal  rest. 
<  Misere  mei  Deus,  &c.  {me  anime,  &c.  In 
manus  tuas,  6cc.* 

P.S.*  To  the  final  satisfaction  of  all  persons, 
that  have  the  charily  to  believathe  words  of  a 
dymg  man,  I  again  declare  before  Qodl,  as  I 
hope  for  salvation,  what  is  contained,  in  this 
paper  is  the  plain  and  naked  truth  without  any 
ejiuivoGation,  mental  reservation,  or  secret  eva- 
sion whatsoever;  taking  the  words  in  thair 
usual  sense  and  meanii^,  as  protestants  do, 
when  they  discourse  with  all  candour  and  ain- 
cerity.  To  all  which  I  have  here  snbocribad 
my  nand.f  Ou>'er  Plonkxt. 

'    *  I  ■  I  ■■  ■  ■  ■    '    II      111.  i»"  1 1 

*  According  to  Bulstrode,  Memoirs  318, 
Phmket,  si  tt»  place  of  executioii,  spoke  what 
ishere  called  Postscript,  concluding  at  the  words 
'  candour  and  sincerihr.' ' 

t  Of  this  case  Mr.  FoiKoboerves  that  the  king 
«  even  after  the  dissolution  of  his  last  pariin* 
ment,  when  he  had  so  far  aabdued  his  enemi^ 
as  to  benolonger  under  any  apprehensions fW>m 
them,  did  not  think  it  worth  while  to  save  the 
life  of  Plunket  the  popish  archbishop  of  Armagh, 
of  whose  innocenco  no  doubt  coiud  be  enter- 
tained. Bot  this  is  not  to  be  wondered  at.  sine* 
in  all  transactions  relative  to  the  popish  nk>t, 
minds  of  a  very  difierentoast  from  Cluules's 
became  ashysomefMality£vested  of  all  thair 
wonted  senbrnents  of  justice  and  humaiiity** 
Fox's  Hist.  James  IL 
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«y9.  The  Trial  of  Sir  Mii^s  SrAFLfiTOK,  bart,  at  York  Assizes; 
"  for  High  Trea^oa :  35  Charles  II.  a,  d.  1681. 

Sir  Miles  MpletOD,  bvronet,  was  indicted  at 
the  8^8si<ins4>f  Oyer  and  Terminer  at  the  West 
ridmg  of  the  iK>untv  of  York,  and  the  indict- 


vdeot  was  removed  vy  a  Writ  of  Certiorari  to  die 
Kin&;*k-bench,  where  sir  Miles  Stapleton  hav- 
ing been  arraigned,  and  pleaded  to  the  same 
Not  Ginltyy  wis  sent  down  to  be  tried  in  the 
eonnty  oT  York;  The  Indictment  was  as  fol- 
lowetn: 

**  Sr Miles  Stapleton,  late  of  Carleton  in  the 
ctoonty  of  York,  haronet,  stands  indicted,  for 
that  he,  as  a  fidse.  traitor  against  om*  illustrious 
and  excellent  prince,  king  Charies  the  second, 
his  natural  lord,  not  having  Godbefbre  his'e3res^ 
iknr  weighing  the  duty  of  his  allegiance,  but 
by  Uie  instigation  t>f  tne  devil  being  moved  and 
seduced,  the  cordial  love,  and  thie,  due,  and  n&* 
ton!  obedience,  which  true  and  faithful  sub- 
Jc9cts  of  otir  loid  the  king  should  bear  to  him, 
And  of  r^tarebomid  to  bear,  wholly  with- 
drawing, devising,  and  with  all  \^\a  power  in- 
fending  to  distmS  &e  peace  and  common  tran- 
^idlity  of  this  realm,  and  to  bring  and  pat  our 
said  lord  the  lung  to  death  and  final  destruction, 
and  thetro^  wonhip  of  God  in  this  kingdom 
bylaw  established  andnsed,  to  alter  to  the  su- 
perstition of  the  chiurch  of  Rome,  and  to  move 
and  stir  tip  war  against  our  said  lord  the  king 
i&  ^is  reauD,  ind  to  snbvert  the  government  of 
fliis  Idngdom,  the  30th  day  of  May,  m  the 
5lst  year  of  our  said  lord  the  king's  reign,  at 
tiite  parish  of  Barwick  in  Elmett  in  the  said 
county  of  Yoik,  in  the  Wrst-ridingof  the  same 
eounty,  with  divers  otherfalse  traitors  unknown 
did  thiiterondy  compass,  imagine  and  intend, 
tile  deiOfa  and  final  destruction  of  om-  said  lord 
tile  king,  and  to  change  and  alter,  and  wholly  to 
Mnmt  Che  ancient  government  of  this  return, 
and  to  depose  and  wholly  to  deprive  the  king  of 
tlie«;n>wn  and  government  of  tne  said  kingdom 
fild  to  root  out  the  true  Protestant  rdigkm : 
And  to  fulfil  and'  accomplish  the  same  most 
Wicked  treasons,  and  traiterous  imaginations 
SRid  puiposes,  the  said  sir  Miles  Stapleton,  and 
tiUierfaaetrSttors  mdcnown,  on  the  said  30th 
tif  May  in  the  31st  year  aforesaid,  with  force 
Undarms  at  the  parish  of' Barwick  aforesaid, 
SKlvisedly,  devilishly,,  maliciously  and  traite- 
it»asly,  did  assemble,  unite  and  gather  them- 
selves together,  and  then  did  devit'shly,  advi- 
MDy,  maliciously ,  craittly  and  traiterously,  con- 
Mt  and  agree,  to  bring  our  said  lord  the  king 
to  death'  uid  filial  destrnction,  and  to  depose 
md  deprive  Imn  of  the  eiown  and  ^vemroent, 
iud  introduce  and  establish  the  rehgion  of  the 
KdaiiBh  ohurch  in  ^is  reahn :  and  the  sooner 
toMflland  acoomptish'  the  said  most  wicked 
treasons  and  traiterons  imaginations  and  pm*- 
^^oses,tiie  saidsir  Miles  Stapleton  and  other 
trnkno^vm  traitorsy  then  and  tiiere  advisedly, 
tiHicioiHlyMidimteroiisly,  did  tether  con- 


sult an<i  agree  to  contribute,  piiy  and  ex- 
pend divers  large  sums  of  money  to  di- 
vers of  the  king's  subjects,  and  other  per- 
sons unknown,  to  procure  those  persons  traite- 
rously to  kill  otir  said  lordthe  king,  and  to  iii» 
trodoce  the  Romish  religion  into  tliis  realm, 
against  die  duty  of  his  allespancc,  agni^ist  th^ 
peace  of  our  said  lord  the  Bng,  hi»  cro^n  aiid 
dignity,  and  against  the  form  of  the  statute  i^ 
such  case  maae  and  provided.** 

Cierk  qf  Auize.  Hold  up  thy  hatad,  sir 
Miles,  thou  hast  heard  the  treasons  and  other 
misdemeanors  whereof  thou  stablest  indicted  i 
Art  thou  Guilty  thereof,  or  Not  Guiitv  ? 

Sir  MiUs.  Not  Guilty. 

CL  cf  Astixe,  How  wih  thou  be  trle4  ? 

Sir  Mtlet.  By  God  and  my  countiy . 

CLqf'Atsuse,  Culpiet,  Godsendtneeagool 
ddi]rerance. 

Clerk,  of  Attize.  Sir  Miles,  tliis  understand 
you,  that  these  gentlemen  that  are  now  to  be 
sworn,  are  returned  by  thesheriff  of  this  coun^ 
to  pass  between  our  sovereign  lord  t)ie  king  and 
you  for  your  Kfe ;  thereiore  if  you  will  chal-. 
lenffe  any  of  them, you  are  to  challenge  them 
as  wj  come  to  be  sworki,  and  befi>ce  they  be 
sworn. 

The  Jury  being  called,  Mr.  Justice  Dotlen 
took  notice  to  sir  Sliles,  that  there  were  but  few 
appeared^  and  therefore  told  him,  he  would  do 
w^  not  to  challen^  too  manv  of  them.  Sir 
Miles  thereupon  said,  he  should  notchallenga 
many ;  and  enquired  whether  those  that  served 
on  the  ladjrTempest's,*  Mr.  Thwing's,  and  M^. 
Ingleby's  juries  did  now  appear ;  and  the  Judgn 
answered  him,  thai  if  they  did,  care  should  ba 
tak^n  that  they  should  not  be  sworn. 

Then  the  Jury  bemg  cdled  to  the  hook,  ar 
Miles  challenged  these,  viz.  Sir  David  Fowles, 
bart.  John  Estoft,  Wilfiam  Bethd,  William 
CalejT.  Towers  DrifiReiM,  Marm.  Truemaay 
John  n right,  John  Green, esquires ;  Rob.  Beil, 
John  Dixon,  Thomas  Wood,  Robert  Turner, 
John  Beckwith,  Simon  Warrener,  Gervaae 
Hatfield,  John  Goats,  gentlemoi.  And  only  two 
of  the  jury  returned,  viz.  Tho'.  Fletcher,  Rol^. 
Gudgeon,  were  svvom. 

Just.  Dolhen,  Sn>  Miles,!  see  you  must  stay 
tilt  the  next  assizes,  for  you  chaHeage  so  many, 
here  will  not  be  a  jury  gotten. 

Sir  Miiet.  If  your  kmlship  please,  I  shall  be 
content,  and  do  desire  the  jury  noay  be  called 
that  served  the  first  day  ;  nay,  aa  the  three 
juries,  if  you  please. 

Just  l)o/6fn.  That »,  you  would  chuseall 
of  one  way,  and  leave  the  others ;  where  is  the 
indifiTerency  of  the  trial  then ;  but  come,  call 
them,  I  cannot  deny  it.   . 

This  three  Joriea  eaUed,  and  five  challenged, 

*  See  the  Note  to  Thwing'a  case,  vol.  7t 
p.  Il4»9ief  tiuaCgBwlNiu 


faflth  poiluinMlf  npgft  his  Mtttiy,  wincli 
ttyyoa  are,  te. 

1S«  |Molmritio»fni9  M|b  fir  rvite««b 
•ad  wTlMnM8triBfcr,QM  oftbeluE^coi 

Ml,  Mrinr»t0dthel]idictiimit,wftttowecb: 

idnir'4  eridence  mjr  be  put  afvViMftto, 
whit  each  other  sweaa. 

Juit.  ]i)oUen*  No,  no,  w  Milti;  Aat  imfll 
not  be,  wouidyotthwrethcaaMeivypwi  wi^ 
oenesf 

■Sir  I^ORMu  Strwger.  May  it  pkaae  yoar 
kmbbipyaadjwa  geHdenea  of  lii^  jary:  fiir 
MileB,  the  pnwmer  at  the  bar,  itaoda  haro  ia« 
dieted  of  the  greater  and  Uackeil  treama  tlmi 
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liv.  Tba.  Woraole^,  esq.  RunoalTenmuit,  lEto^ 
bert  Bcvhal,  Reger  Sdmtfrd,  rats.  Roeer  Lee,^ 
aM|.  And  these  avrora,  m.  Sir  Tho^J^enny* 
tnao,  bart.  Thomaa  Rokely,  esq.  Wilham  Stone, 
Thomas  Conyers,  Ohnstophier  Ttoikard,  esq. 
who  .waa  exoej|kted  against  by  m  Thomas 
Stringer,  as  one  that  disparaged  the  evidence  of 
file  not,  and  called  his  flogs  by  the  naifies  of 
Oites  and  Bedloe  J  which  the  jucbes  allowed 

to  be  a  good  exeeptioa ;  Imt  there  better  iM^^- 
ness  in  the  court  to  prove  il,  he  was  sworn* 

Jost.  Dolben.  Sir  Mika,  yoii  must  stay  till 
theuextasazes,  we  haVe  notafnUjoir. 

Sir  MHa,  Here«re  gentlemen  in  the  oowt, 
your  kwdsliip  may  take  whom  you  plesse. 

.lust.  Doken,'  I  eannot  do  it  without  the 
king's  counsel  move  fiMr  a  iVdss,  whbh  as  this 
case  stands  they  win  not  do. 

And  80  he  was  remanded  tO'prison,  and '  Re- 
« i»anet  int>  defectu  Jmatonun '  until  the  18th 
dMT  of  July,  1681.  And  at  the  assises  then 
holden  for  the  county  of  York,  befbie  Mr.  Jnst. 
J>olben,  and  Mr.  Baron  Gregory,  was  prooeed- 
edaniust  asfoUoweth  : 

Ckrk  ifAmte.  Sir  Miles  Stapk^ton.  hoM  up 
thyhand ;  thou  standest  indicted  by  tne  name 
oOf  iles  Stapleton,  late  of  Carleton  in  the  ooun^ 
of  York,  bart.  &c.  proa^  in  the  Indicttpttit. 

Ailer  Not  Guilty  pleaded  to  the  Indictment, 
and  other  formalities  of  ^e  Court,  as  before, 
giese  gentlemen  IbUowing  were  caUed.  Sir 
Tiiomas  Malererer,  kt  chaUenged  by  the  king's 
jounsel  .  Sir  Roger  Beokwith,  kt.  dnUe^^ 
oy  toe  king's  counsel. 

Sir  Miie^,  Axe  9ny  clia^ai^^  ? 

Just  Dolbeh.  Yes,  there  are  two  cballeiURd 
for  the  king. 

Sir  MUes»  I  hope  th^  moatshew  cansa  why 
tbenr  ohaUenge  tlMm. 

.  Jiist.ZW^:  Yes,  they  shall,  but  they  are 
not  bound,  to  shew  cauf  e  befine  the  pannel  be 
gone  throus^  and  then,  if  you  d^ire  it,  they 
Will  shew  cause;  but  1  suppoae  be  Thomas 
Maleveffer  married  a  kinswoman  of  yo|»?s,  and 
if  so,  it  js  a  good  execntoi. 

Sir  Miles,  I  depire  U  may  be  prsived. 

Ricbaril  Audbrongh,  esq.  chaUeoged  by  the 
king.  John  Dodswortl^,  esq.  dMOIaqred  by  the 
kmg.  r  ^Isasc  Fair&x,  esq.  Christopher  Brad* 
shaw,  esq.  challenged  by  sir  Milok 

These  following  were  called  aad  sworn,  Wa. 
Sb  Barrington  Boucher,  kt.  Sk  John  Jemuags, 
kt.  Richard  Mutton,  Wellbvough  Norton,  IV 
bias  IIq^oq,  John  Beveriqy,  ^athooy  Frsnk- 
land,  John  Addams,  Fraooas  Btitib^y  Fj»ncts 
Puklgan),  Bumpbrey  Brook,  Thomas  Lee,  en- 
quires.. 

Crjf^.  TwelTejgoodjnen  and  tn«e,  stand  to- 
gether and  hear  your  evidepce. : 

Xierlf!  i(fMH9^  Sir  ^^^  Stapleton,  hold  up 
your  hand  (which  he  didj.  XJentlemen,  yon  of 
r^^  i^.-W^  u>e  sworoi  look  upon  the  pri- 
soner, and  hearken  to  hia  ^^kai^e  \  -yon  wMJ 
i^lderstapd.  that  he  «tan<ls  .indicted  by  |be  n^me 
of  sir  MSes,  &c,  proui  in  ttie  Indictment ;  upon 
^Us  Indk^tm^  he  bfttb  beep  arraigned,  and 
^^''-^eupon  pleaded  ^^jnfllf^aBA  &  bp^iil 


can  be  invented  by  the  woTBl  of. ^ 

her^  indieled  for  endeaTonring  to  4qiqse  llif 
king  from  his  crown  and  digm'ty ;  a^magm* 
ing  and  oompassin|r  the  death  of  the  ki^g,  to 
alter  the  established  geTecnment,  and  root  out 
the  true  Prot««tant  raiigion,  and  to  estabbahihn 
Romish  religion  amoog  us.  GentlemeB,  to 
compass  these  wictol  designs  we  shall  proro 
there  hath.been  several  consults  where  the  pii* 
soner  at  the  bar  hath  been,  and  wluse  ha  haidi 
contributed  money  to  carry  on  thaae  wkksd 
designs:  and  gentlemen,  I  must  Acquaint  yoo, 
there  hath  be^  a  horrid  Ptot  uainst  the  \sm^ 
and  gOTcmment,  and  I  neednotTo  it,  for.it  ka$ 
been  made  notoriouslY  known;  noCOfiljyor* 
liaments  have  d^larsJit  so,.bnt  there  harrhsap 
noUeoien,  gentlemen,  and  priaats,  muf , 
men  iiave  been  found  guihy^or  cari^^inp' 

horrid  design,  and  have  received  tbair , 

This  PkU,  gentlemen,  is  no  nesr  Fkit,  not « 
Plotofaday,  nor  ofanage;  botaPlnttknt 
hath  been  carried  on  for  an  hundred  yean.  M|r 
lord,  since  we  were  delivered  by  God's  meso^ 
from  the  Popish  religion  by  the  RaloTOations 
ever  since  that  time,  the  Pope,  the  Jesoita,  the 

Eiests,  and  those  of  the  Fofish  piiisuiniim, 
ive,  mykanl,  been  from  time  to  time,  and  es^ 
since,  endeavouriqg'to  carry  on  this  wiciioddn» 
s^,  and  had  destroyed  ais  long  rince,  if  ise  hs^ 
not  been  b^  God  Almighty,  mm  .time  to  tiiM^ 
deiiveted  irom  their  power.  And  yoo^jintb^* 
men  of  the  jnry,  J  must  tell  you,  this  Pipe  waa 
carried  on  in  queen  Elizabeth's  time;  Jind  m 
Ihey  did  in  this  Plot  carry  on  their  deMm>  with 
thekii^ofSpain^VaOadolklinS^.  Xho 
kii^g  of  Spain,  he  joined  with  the  Popiab  par^ 
here;  but  it  pleased  the  Lord  to  take  the  qnena 
ti>  his  mercy,  belbrathe  Plot  was  «dMled.  And 

I  must  tell  you,  the  same  men  «^  tftie  sameonnr 
lity  ^lat  carried  it  on  then,  have  now  rnidcn^ 

vouredtoc^ny  itoninthesedays.  Mykni^w 
the  lung  of  Spain,  though  be  was  a  Pi^iist,  ysl 
It  was  ao^rrid  a  thiM^,  that  he  left  than  to 
canyon  their  wicked  desiffftrand  God  Ihnj^y 
did  pceaerve  the  queen.  My  ionis,'they  leslad 
not  here;  but  in  king  Jameses  time  they  dmin- 
ed  to  have  destroyed  both  kii^  and  .parijamoift 
at  one  blow,nnd  Iheppby  the  whale  natioii  in  ito 
representalives.  and  this  they  vmnt^^hv^Qn 
Vaux  and  otbeip.  And  all  kay  CJiaskn's  tM 
the  samo  Pk«t  was  on  £»et»  and  pravihssr  Sm 
^ttdtlMybwyi^P|h<yiwlightitte^A«^ 


wik  war ;  and  tbey  hare  brou^l  k  w  A^iii 
4imrto  iwe  i^frM«»  gipmi^  iB^  ganerak, 

aofl  other  oflkwi,  and  pwceadcdaa  to  ^hataor 
tuai  caBBHMo  liM.dfe^MBd  fiar  ^mlammg 


w  lai^»  and  if  Utts  lnd»oibeaiW  Qod's 
Winy  piOTeiiftad,  wImi  wauld  ha«e  MeD4tie 
aril  efiects  thereof,  «ietkia  day  t?  ABid,4peiililh 
aMD,  I  Aoat  lell  JIM,  ^at  which  is  MW  bdpre 
jaaia  the  gvaateal,  apd  maot  ivkkod  daaign  thai 
crarwasbeibqeaQiens  andthomfhjoiibeafthe 
■tihtfiwna  and  irindred,  vet  I  know  if  you  have 
hat  roaafiiwaup  and  njgtt^io  yoo,  you  witt^ve 


nrenhct  aiiBawtiBg  to  4he  jiwino«4>f  ihe  thang, 
«nd  tfaa^mdcBoe  yon  afaau  have. 

Sir  Mil  (QtteitM.  We  call  Mr  amith  fint, 
who  will  give  ya«  an  aooount  id*  the  pbt  ih 


Bfr.  John  Smith  caHed  and  sworn. 

4nat  jMitffi.  Mr.  anulh,  {asjtelt  the  court 
Vbat  you  know  of  the  plot. 
.  Smitk^  I  muatajNaik  ol*  it  thenwhat  I  hare 
dean  bjeyond  aan,  ony  krd.  My  loida,  I  re- 
aaemher  when  I  bad  been  lirat  beyond  aea^  I  be- 
came acquainted  with  one  abbot  Montagu  and 
Mr.  Hmoms  Car,  at  Paris,  and  tbe^  told  me 
than,  if  I  came  to  the  Romish  religion  ^^lat 
fBeSettDem  1  ahoidd  hare  hcfe  in  England  ; 
thcT  told4iic  what  ftiends  they  made  in  £ng- 
laiM»  th^  named  mtenl  permna  about  the 
fomt,  and  mwcaal  gentry  in  England  which  1 
didnot  Ihenimoiwto  heji^itts.  iataidaonae 
line  among  them  in  Pkna,  and  all  this  while  I 
did  not  pervert  tnthe  Romish  religion  ;  thoMgh 
th^  taid  me  how  many  Jesoits  they  hadaent 
•fvriato  England.    After  I  left  Prance  I  waa 

Kfor  Rmuo,  wfaeie  I  met  with  Pather  An- 
,  rador  of  the  English  callage,  and 
Father  Sonthwel,  and  fitther  Campion,  who  in- 
Irodocedme  into  the  acooaintano^  of  cardinal 
Giimaldi,  which  ia  an  Itahan  name,  fant  he  is 
ateUaahop  of  that  place ;  I  happening  there, 
Ibey^camed-me  to  speak  to  the  cardinal, nndJte 
-tahtme  what  likelihood  there  was  for  intro- 
dnnin|r  the  Ramish  religion  into  England,  and 
he  told  me,  he  would  prefer  me  veiy  well  there, 
if  1  would  turn  to  then*  relieion  ;  and  gave  me 
laHanlo  aeveml  friends  in  Uaiy  :  At  iMtl  was 
perverted  to  die  Bonush  rdigimt,  by  virtue  of 
Ihia  cardinal ;  and  this  gentleman  at  last  asked 
naeif  I  fend  a  nund  to oudy,  I  told  him  yes,  so 
I  came  into  an  Italian  ooDege,  and  became  ac- 
4pmDiled  with  ai  the  secular  prieats,  both  Eng- 
Ui,  Scotch,  and  Prenoh  ;  who  told  me  what 
fatereet  tiliey  had  made  in  England,  during 
thar  cnmnff  in  «f  eardmal  Norfolk,  and  said, 
^here  was  but  one  man  in  the  way,  meaning  the 
hoaag,  aadaaid  they  ahouJd  aoon  remove  him. 
JmilLDoUen,  Did  they  mean  the  hrngf 
■SmUk,  ¥ea,  my  knd,  tkej  said  there  waa 
aejnania  tlmwmy,  ana  that  ther  would 
make  an  end  of  him,  and  that  tney  had 
reaiv  in  Eneland  for  it.  A!lerthiB,my 
lavdi,  I  left  this  ItMBn  voHare,  and  came  to  the 
JBoglish  «ottege  (for  1  had  n  ndnd  to  came 


l-cnme  to.the  fiiigfish  i9fibiiia»ai(rkiad«  iipv 
infiiimed  of  4H»e  Father  Andtftpni  tador  ^ 
that  ooUcm  ml  PttOiar  Mondfbrd,  who  «M 
tm»  that  by  means  ^if  tl^  mnUaal  JNa» 
4alk  they  did  «iq|  doubt  but  la  take  tba  kay 
out  of  the  way;  and  tfiat  tliey  would  giaa 
me  aD  nrivilciges  that  mndd  be  fov  a  yDUur 
flianm.lpat'tiwe.  When!  waa oooii^ sway, 
my  Umdf  trom  Rome,  end  had  my  tettata 
eaMasiuw,!hy  cardinal  Rsr«ria  <he  eent^roaa 
when  I  was  coming  away,  and  aa  ia  -  oaualNr 
done  to  allacdmlam,  and  thsar  kirn  the  pope^i 
toe,  and  he  gives  them  his  Messing  and  parti* 
culnrindulgenoe;  which  1  had  when  1 4same 
into  England)  said  he  lome»  there  iaoae  man 
in^he  waywho;hath  made  aa  itkt  prrmiaai, 
hut  will  perform  nothing,  therefen  we  mnit 
take  him  out  of  the  way,  and  tfaift  I  naght  :ht 
inatnunentalinthedeaiga;  with  this,,  my  ioid, 
I  took  leave  of  the  eoU^e,  and  are  canoe  A»a 
into  England  as  priests,  and  I  made  aty  appli« 
cation  to  the  arch-priest,  which  was  in  LandoBt 
one  Purrat,  and  I  was  employed  a  long  time 
hy  him  in  England ;  but  praolamaliona  coming 
forth  for  th^  SffHraheadinr  popiflii  forimai,  I  was 
constantly  after  at  thelRwtuffal  embassador^ 
chapd,  where  this  Purrat  had  a  «hafaibery 
whensn  I  disoauned  with  several  cf  die  deigy 
in  England,  who  aaidtbey  dodbtad  not  but 
popmy  would  soon  he-settled  in  Eagfond.  f 
canseafterthat  to  hre  atone  Mr.  Jennison^ 
hoose,  wheie  the  clei^  had  several  meetuigs, 

and  wa  were  all  of  opimen  that  oomae  woiddbe 
taken  with  the  king,  nnlem  he  brought  in  po* 
pery.    And  thiB|«iy  lords,  is  alU  aan  ^y  ia 


Juat.  Dattm.  Do  yaa  kaasr  of  any*  con* 
^drac^in  Yerkshiief 

Smth.  Mv  lord,  I  am  coming  to  that.  When'  % 
I  came-to  Jfr.  Jeaniaon'a  haaaoy  there  was  ene 
Mr.  Thwing,  a. priest,  who haa saflfcwid  as  a 
conspirator,  he  waa  weU  aoonaiBted  in  the 
honae  belbae  I  cama'thcse,  ana  did  verv  much 
topefBaadeaaelhat  iwaoldintrmt  Ifr.  Jen* 
nison  to  send  his  daughtoia  to  a  pla6ecalM 
Dolebank,  where  a  naanefywaatoha  erected, 
aadikBeiwaavaralthatararetheBe^  ThisMr.  . 
Thwing  caam  to  bm  eftrtttimta,  aad  asvetal 
pcieatsmthiaci^,  andtfaeyjH  pmscdme  to 
It,  but  I  wasi^j;aiaatit,hnowii^  what  tMr 
denign  waa. 

Jast.  Doihen.  But  do  you  know  any  thug 
against  the  priaoaar? 
lU  thati 


SmUh.  AUthatlcaaaaytolheMMlemanat 
thefaar,.isthia:  I  aevsr  aaw  himhefore  to  my 
Imowlo^c ;  hut  Mr.  Thwiag,  whap  we  were 
at  Mr.  Jennisoa*s,  and  diaeoanmg  of  the  Pkit, 
asked  me  how  they  gaae  moaegr  in  the  Bi- 
shopriok,  I  teld  him  seme  gas«  BMMe,  some  less. 

Just  DMen.  Wibat-wera^boarOoUeotiow 
forf 

Smiik,  My  laid,  it  want  anoiie  tmrseK^g 
under  the  nolkm  ef  Idlling'tiie  kmg,  end  root- 
u^otttlhe  PumataiH  rebgioii ;  but  we  gave 
itoutthatitwasfepaivhiga  college  at  Doway, 
whiah,  if  graatad,  had  bean  ptosl  by.  law. 
gtwn  I  mkm\  Maiyhow4<<h  ^heeoUecdens  go 


TOIAL8,  SSCiumusII.  l6Sl^!IHil«f  ^Srilfifei  Ai^i 


moDg  you  ill  YoiMufB,  SaBe,f«itl^h«ygife 
freely ;  but,  aaitk  tie,  my  uncle  tad  his  IHms 
tre  engiged  anodier  wiiy ;  for,  niih  he,  diey 
ftt«  going  to  make  a  romder-  foe-  Doto^V ; 
•erernl 'pertfOBs  be  named,  lunong  whicb  he  . 
named  tnis  gentleman. 

Jo0.  DoJbcn.  Whit  <aid  beef  sir  Mileaf 

Smith.  He  said  sir  Miles  was  ▼erypMalaiia 
for  promoting  the  Roman  CatboKc  reK|^n, 
and  bad  oontntmted  largely  for  the  iiitiodiMmg 
of  H  into  England. 

Baron  Gregory*  You  say  that  aiiiovgBt 
yourself  es  you  gare  it  out,  that  the  mon^  thai 
xns  raised  wasior  the  kiUiog  of  the  loiig,  and 
rooting  out  the  Protestant  rdigion  i  pimy,  by 
wbatw^  anduMfoa^wasiit  to-  be  done,  was 
that  ever  discoumed  among  any  of  you  ;  vras  it 
lornoriogof  anaro^?  or  wbial  was  it  for  ? 

« Smiik.  Wherever  I  was,  my  lord,  it  was  re- 
aohed,  that  that  was  the  mosi  efcctoal  means 
Ibr  the  introducing  of  popery. 

Mr.  JRo&ert  Bohon  oafled  and  sworn. 

Sir7%oinaiStriHffer.  Mr.  Bolron,  acquaint 
toy  folds  and  the  jury,  what  yon  know  of  sir 
MEuesSfapleton. 

Bolron.  May  it  please  your  loi^bip,  I  came 
to  live  wiftb  sir  Thomas  Gascoigne  in  1074,  as 
fteward  of  his  cofd-works ;  and  was  then  a 
Protestant,  but  was  persuaded  by  Mr.  Rusfalon, 
air  Thomas,  and  others,  to  turn  Roman  Ca- 
tholic ;  when  1  had  turned  Roman  Cathobc, 
about  1676,  they  came  and  asked  me,  what  I 
%vou1ddoibrtHe  Romish  leKgion,  if  it  should 
come  to  it ;  I  told  them,  1  would  venture  my 
life  in  that  cause,  and  thenl  went  to  Barmbow- 
Hatt,  where  I  took  ^  oath  of  secrecy  ;  after 
that  I  went  to  Barmbow-I^tt,  where  sir  Miles 
Stanleton  was  at  aoonsnlt  in  1677. 

Just.  Ddben.  At  what  time  in  1677? 

Bolron,  It  was  about  Whitsuntide,  my 
rard. 

Just  Dolben,  That  was  the  Whitsantide 
after  you  had  taken  the  oath  of  seprecy  f 
'   EtSroH,  Yes,  my  lord. 

Just.  DoVh»'  Wbowastheref 

Bolron.  Sir  MOes  Stapleton,  sir  Tho.  Gaa- 
coign%  Mr.  Gascoigne  his  son^  my  lady  Tem- 
pest, ^wyer  Ingl^y,  Mr.  Thwing,  father 
Ruditon,  and  several  others. 

Baron  Gregory,  What  was  there  done  at 
Aat  coosvJt  P 

Bolron.  My  lord,  the  consult  was  about  kill* 
ing  the  kiyy,  and  estahhshing  a  nunnery  at 
Oolebank,  near  Ripley;  sir  Tho.  Gascoigne 

Eve  oOi.  per  ann.  and  300/.  for  killing  the 
ig ;  and  I  remember  very  well^  Pickering 
was  mentioned  about  killing  the  king;* and 
they  asked  sir  Miles  Stapleton  what  be  wouM 
giire?  and  he  said,  IIKX)/.  for  killing  the  long. 

Just.  Dolben,  Are  you  sure  that  in  the  pre« 
aence  of  sir  Miles  Btauetoait  was  itedvedthe 
kine  should  b^kiUed  ? 

Sdlron.  Yes,  my  lord,  it  was  resolved  both 
by  him  and  all  othenu  that  the  king  should  be 
kdled  ;  and,  my  lora,  I  bennt  iSSsm  fucthei' 
say,  if' the  duke  of  Yttk  did  not  pkaae,  that 


4iey  wedd  serre  bfag  aa  Aey  werid  'eerve'^ 
brother. 
Bn«in   Grtgory.    Wba  said  tese  latte# 


Bolrm.  Shniiy  of  Stone-howe  aakl  iHese 

latter  words,  and  Mr.  fiherebom  sdid 

'  JuMiee  D&ibc:  No  matter  what  Mr.  8here- 
bum  said.    What  said  sir  Miles  f 

Boiran.  Tbe  {(entlemen  said,  that  air  M9ea 
shouM  be  a  pnvy  oonnseUor,  and  tlMlt  A^ 
would  procoie  the  didre*S  consent  to  it. 

Just.  Dolben.  Is  timtall  P 

Boiron,  My>ford,  I  wasfiovdierata  conaoh 
in  1678,  about  the  13  or  14th  Of  June. 

Baron  Gregory,  What  tintt^ras  that  f 

Bolnm,  The  13th  day  t^  Jttne  1678,  and 
there  it  was  agreed  wfon  the  takAng  of  Hvdl, 
the  letting  in  of  tbe  French  there,  asthefltteat  ' 
place  for  the  French  to  land  at. 

Just.  Dolben.  Where  was  this  ? 

Boiran.  At  Bamibow;  and  Hkewifie  iitey 
did  discouijpe,  that  my  lord  Belhwis  had  causeft 
tbe  bfock-bourea  to  be  ahiiost  ruined,  thoti'the 
French  might  more  easily  come  in  ;  and  we 
had  all  pardons  fw  our  sins.  ' 

Mr.  Lawrence  Moahray  called  and  sworn* ' 

Sir  Tho.  S$ringor,  Mr.  Mowbray^  teOmy. 
lords  and  the  jury  what  you  know  against  aur 
Miles  Stapleton,  the  prisoner  at  the  bar. 

Momhray.  My  lords,  you  have  heard  vrbat 
Mr.  Smith  a«l  Mr.  BbbvMi  s^to  Hie^Pioiirf 
general ;  what  IsayshaUbeyerybrief,  ib  re* 
btioirto  sir  Miles  SlapletMi,  and  no  fMier. 
Sir  Miles  Stapleton  baioffpreseal  with  sir  Tbe. 
Gascoigne,  my  lady  Tempest,  C8t|uire  Gas* 
coigne,  and  several  others,  .tbay  held  several 
discoursea  conceniiBg  a  design  of  killing  life 
king,  subverting  Ae  goycfBment,  and  bringiniy 
in  popery,  and  aoowdingly  they  wobM  fire 
liondon. 

Banm  Gregory.  When  ww  tkii  P 

Mowbray.  TUs  was  in  1676,  where  fUSMt 
Rusbtoo  gave  him  an  oath  of  secrecy,  mid  he 
promised  to  be  true  to  tbe  design,  and'WocM 
venture  bia  lite  and  estate  forthe  pteiaultog  so 
goodacauae. 

Juat.  Ddhcn.  Did  yon  bear  sn*  MiferlSln. 
pleton  say  he  would  adventure  his  life  and 
estate  for  kilbng  of  the  king  ?> 

Mowbray.  \  es,  my  ford. 

Just.  Dolben.  And  was  it  resolved  at  that 
consult? — Mowbray.  Yes,  my  ford. 

Just.  Ifo/fefi.  And  he  coMented  to  it  ? 

Mowbray.  Yes,  my  ford,  and  took  tfie  oalh 
oSswttCY  irom  fotber  Roahton, 

Just.  iMben,  This  is  notOie  time  tbat  Mr. 
B<^ron  speaks  of . 

Mowiray.  No,  nsy  laid,  be  speaks  of  1679 
and  1678,  tlus  was  in  1678. 

Bolron.  I  have  seen  in  1675  a  callusiTe  con- 
veyance of. sir  Males  Slaplelon'a  estaie  to  s^' 
John  Dancy. 

Just.  l>o(6efi.  Where  did  you  see  it  f 

Bolron.  I  did  see  it  at  sir  Hkwaao  Yav^ 
brough's,  and  be askingme  wbcsa  sir  Mifos  Sta- 
pkftoii  waa  atair  Tho.-  Qm^ii^mh  ;  i^y4i' 


where  you  are  coDoemed  with  nr  Miles  St«* 
phMi;  ee  WMMtvi  be  heard  thathe  Uuahed, 
and  Awaj  he  went,  and  would  hear  no  further: 
.  Snr  A0.  Sirmufcr.  What  my  vou,  IVIr. 
Mowbnnrt  oif  an  iiidBlg«iioe  yon  bad  r 
.  JUbvA^.  Y4n^My  loi^,  I  had  an  iiidid- 
^ce, 


Just,  IMben.  Waa  il  Ibr  the  time  to  eome,  i     Botrdn,  Y«9,  we  did. 


er  the  tine  past  ? 

.  Mowbray,  It  was  Ibrdie  tiine  past  $  for  I 
waa  to  enter  into  the  toaaiy. 
-Sir  Tho4  Stringer.    Did   yon  ever  attend 
Roshton  at  the  akair  ? 

Mnmbray,  Y«8, 1  did. 
•  Jdat.  iMbctu  Mr.  Boiroo,  voa  aay,  yon  saw 
«  ooUusire  conTeyance  made  by  air  Miles  Sta- 
•teton  to  air  John  Daney ;  pray »  what  was  the 
forfeiture  of  it? 

JSo/ron.  Itwaa 

Just  Dolbtn,  Was  it  sir  Tho.  Yaihrougfa, 
«r  sir  John  Danay,  you  told  of  it? 

Bo6^n.  ItoklittoairJofaBDaiiey. 
^ . Mmbrmf,  I  drew  aoopy  of  th|A  very  eon- 
veyanoe. 

sir  7^.  Stringer.  Truly,  my  lord^  we  want 
Mrs.  Bolron,  one  of  the  most  material  evi- 
ftaoe^  against  sir  Miks,  being  sick  at  London. 


*  Botron,  Yes,  aiy  kinl,'I  faaire  b^n  desbn^. 
'  Just  Do/^en.  But  did  sir  BfDesever  desiri 

Bolron,  No,  my  knrd,  he  did  not,  but  Rush- 
ton  did,  when  I  was  idftrodueed  by  tb^  priests 
to  the  consult. 

Sir  Mtle$.  JM  y6u  and  Movrbray  know  that 
eaeh  other  was  concerned  in  the  plot  ? 


Mr.  Baynet  called  and^wom. 

Sbr  Tka,  Sifinger.  Come,  Mr.  Baynes,  de- 
daratotlM  Ckwrt  what  yon  know  against  sir 
Miles. 

JSMiet.  I  know  nodung  against  Mr.  Miles, 
only  I  have  seen  him  at  Barmbow-Hall  in 
1677. 

.  Sbr  T.  String:  Pray  teflustfais,  whether  yon 
obaeryed,  in  tM  year  1676,  air  Miles  Stapleton 


liir  Jlefei.  Name  the  persons  tliat  urera  pK^ 
sent  at  the  consult. 

•  Boifrm.  ^ere  was  snr  Tljo.  Gasccuffoe,  my 
lady  Tempest,  esquire  Gascoiene,  Mr.Tnglebv, 
Mr.  Tbwiiig,  Mr.  Roshton^MK  Addison,  Mr. 
Metcalf,  and  several  others. 

Sir  Miies,  How  Ipng  did  the  consult  last  f  • 

Bo/rofi.  Some  six  or  seven  hours. 

S^Jfi/er.  What  servants  were  there  P 

Bolron.  I  took  no  notice  of  the  servants. 

SirAft/ei.  What  room  was  it  in  ? 

Bolron.  In  the  old  dining  Mom. 

Sir  Mi/ef.,  How  long  did  it  last? 

Just.  Dollen.  Six  or  seven  hours  he  tdUfl 
you.  , 

Sir  Miles.  Was  there  any  other  at  sir  Tho* 
Gascoigne's  ? 

Bolron.  None  else  that  I  can  remember. 

Sir  Miles.  Upori  what  occasi<m  did  he'men- 
tion  Mowbray  in  his  inibrmati6n,toihe  council  f 

Just  Dolben.  There  hath  no  information  to 
the  couiid!  been  mentioned  here. 

Sir  Miles.  Ph^v  what  was  thfe  occasion  '^^ou 
were  turned  out  or  sir  T.Oasooigne*s  service  f 

Bolron.  My  lord,  1  ktiow  not ;  they  say 
it  was  abom  a  trunk:  sir  T.  Gascoigne  setnt 
hhn  to  York,  and  he  was  tb  come  again,  t 
know  there  vras  a  design  to  take  away  Mow^ 
bray's  life ;  but  I  never  told  him  so  much ;  ^od 


t.  D(dben.  Bot  do  you  know  what  dis- 
they  had? 

•  Bnjfnes,    No,  my  lord;   hot  I  remember 
w«  were  once  disoouraittg  about  some  nuns 
heyoBisea,  and  they  were  calltd  gaUoping 
Buns. 
Justice  Dolbem.   They  were  gallopers,  in- 


come to  several  meetings  with  sir  Tho.  Gas-  my  lady  accused  hhn  for  a  ring.;  1  never  durst 
eoiffn*,  and  my  lady  Tempest,  and  others  ?  teQ  him  thi^  but  this  was  the  thinff  contrived 
BayiM9.  Yes,  my  brd,  I  have.  against  him  to  take  away  his  life ;  I  ean  maku 

it  appear  where  he  bought  the  ring. 

Just  Dolben.  What  teOeit  thou  us  of  a  ring? 
Can'st  thou  not.  as  well  tell  us  it  was  for  thathe 
leftsirT.  Gascdgne's  sei^ice. 

Sir  Miles.  When  did  you  Arst  beeooie  a 
Protestant?    .  \  .  ^ 

Mowbray:  When  I  made  my  first  iqforQHiT 
tion.  ,    I 

Bar.  Gregory.  When  was  that? 

irov6roy.  That  was  m  1679>  a&d  alittbi 
before  that  I  kept  correspondence  with  Father 
Addison. 

Sir  Miles.  I  desve  to  know  wh^her  he  apw 
a  hat  of  names  ? 

Motohray,  Yes,  I  did. 

Bur  Miles.  Whose  names  were  them?  ^ 

Moa^my.  There  waa  your  name  ibrene^ 
andshiT.  GasAigne's.  ... 

Snr  Mt7!ef  ;  What  was  it  for  ? 

Mowbray.  It  was  a  list  of  thtte  tlial  were 
actors  and  contributor&  for  killing  thfi.kmg.. 

Just  Dolben.  Yon  are'sure  sir  B(Dea  Siapte- 

ii*s  name  was  in  the  fiat  ?    - 


Just.  Dolben.  Sir  Miles,  you  have  heard  what 
hafli  been  proved  agamft  you— 

ISirMiJes.  My  lM,^em  is  nothing  of  truth 
in  i|  at  all ;  I  hope  to  make  it  appear  to*  your 
lordship.    I  call  God  to  witness  i  am  as  inno- 
cent of  what  they  say,  as  any  chQd  mibom. 
•  Just  JM^.  That  is  an  easy  tfaiagtb  say. 

(Snr  MileL  1  hope  to  make  it  appear  to  your 
lordship.  Will  vour  lordship  pfcase  to  giro 
me  leave  to  aak  me  wiiaeaies  some  questions  ? 

Just  Dolben.  That  you  may  hav«  dfowance 


Allies.  Then  I  denre  to  ask  Bolron  thb 
^Mstion;  did  ,you  accuse  me  in  your  hifonna- 
tKm  to  jiistioe  Lewder  ? 
..JK6/f«ik  Ne,  my lord«  Ididnot. 

ftr  Jlfifes..  ]>id  I,  or  aiqr  other,  daiiie  you  to 
IneyiavyseeralteJBe?    ' 


ton' 


Mowbray.  Yea,  my  lond,  I  am. 

Just  Dfolben.  Was  it  parchment  or  ftmer  ? 

Moi!r&r0y»Tlo,ifayk9ra,  Itwasffaper.  . 


Mt]  ^ATBTRIftC%  IsCtfAftBti  U.  ieBL^tUa  0f  Sit  JHmt/mtbiim,  [iit 


Jvit  DMoL.  Wete  wii  m 
rMngr  ^ 

Mowbrmt,  Mj  lord,  I  wu  to  be  aa  acCwia 
IdUKttokittr. 

•re  yoa  to  keep  any  secret  for  me  ? 

8ir  Mi/ti.  9ld'I  mrtr  do  it  r 

lfov6rajf .  No,  sir  Mileiv  you  norer  didL 

ttr  JfiA^  Dliany  bodhr  «l«odesao>ou? 

JuA.Dolh,  PatlierRi]shtm,bottUt70iikdid; 

SirJiUer.  WMllle«liiconnieoo>load^ot«ir 
1!hoMap  OoMoinMr  eottM  hear  It  F 

JiMML  8v  TiionM9  ooQid  liMrwuauoiimn 
wfaenhewoald. 

»MUt».  WwitB]Or9tiiatyo«difoov«r- 
fd  the  plotr 

Bolfvm.  Ycb;  I  tvnt  to  Leiid|ni,  aad  there 
diaoofOMd  the^Mia  1079,1  thmk  ttftas. 

Sir  Jli^r  Ton  nid,  I  waa  aol  ooiwenied, 
you  only  acaiioed  «r  Thomaa  Oaaooi^iie  and 
aonseothen  ia  your  ioAraiataoB ;  hmdid^aot 


Ji]s|jce  Dolben.  Did  he  ao  ?  you  may  prove 
Btnoanhian. 
Sir  Mik$,  It  was  so  in  hk  infiwBialMD,  my 
lord. 
JwtAx^JMIfem.  Well,  then,  fel  it  be  00.  GUI 


Nw,  myimAi  aotaltfaat«nBCP?bul 
B^mrnofilf  bo  oaaw  andhi^i^voiBhaiidfiaw 
naation  ao^iB,  and  1  thmlE  wo  weee  about  tav 
honmaboatit;  aodtlmthadidiiotohvfaaay 
penoQ  but  Roahtoa  and  air  T.  Ompmsbm; 
bat  said,  ho  had  nom  to  reoaAKt?  Wdl; 
said  I,  if  yoB  ncoUatl  any  aaore^  yoa  tm^ 
oome  again. 

Ba»o»6fMtfory«  PiaywiMdidheoaaM? 

Lavdtr,  He  named  fitfher  Roahtoa  aiidsv 
T,  Oiii  aigue ;  he  nanaed  myhuly  Tempest, 
but  spoke  that  as  fromr  another.  Andwhanha 
eamoogaitt)  ho  said  he  woiM  tnmblo  ns  wid» 
no  more,  but  wooM  go  totha  king  spadoomial 
to  deliver  in  the  rest»' 

luatiee  D0«eif .   He  said  then  he  s&onU  le- 


Ifr.  Loader  caDed  and  ewnmed. 
ttrJiiiea    I  desire  Ifr.  Lowdcf  to  actpamt 


j^onr  haihtdaa  andthe  jory;,  what  waa  m  the 
mfciiaatirinMr.  Boiron  gav^ia,  whether  hoac- 
CHedmaorno. 

Mr.  iMndsr.  AD  I  know  of  it  is,  that  in 
Jauaaii  IOTP,  onSmiday  evening,  as  I  think, 
abaut  tta  84lh  day  of  the.monUi,  Bobcrt  Bol- 
ton omielolna,  and  Sold  me  he  had  aemethinff 
ofaesseeyaahnparttome,  and  laskedhhnif 
iMWOuMgoimo  the  hoaae  with.gme ;  hejtakl 
me  it  was  snatlar  of  high-treaaan ;  I  adeed 
who  woa^oonoaitted,  ho  answered,  sir  Thomas 
Casaoigae,  aad  aavenl  othenr:  Then  I  order- 
ed my  cleik  to  bsing  a  bibla,  and  pen  andiak 
to  4ND»  his.  iiifoinartioiL  I  desired  him  lobe 
Teiy  eantioQs,  telling  him,  that  saver^  fires 
wa»a*«t<8ndoe:,Attbathobegaa  to  beieatfnl 
IBkd  chaoged  odour:  I  asked  him  Ibr  what 
canaa  diat  ftarwwr;  hasttd,  if  k  were  upon 
Mf  oonaaanee,  Ihat  was  upm  bis,  ftr  000- 
cAfag  It  ao  long,  I  shonld  be  mharM  as  he. 
I  bid  mnL  seriowy  consider  what  ho  had  to 
say;  heAonaaidyhe.had  dehrared  faioinfbr- 
motion  to  Mr.  Tindal.  Well,  than,  said  I, 
why  is  it  yon  oome  to  mo?  Said  ly  Mr.  Tfaidal 
k  to  be  at  Bsy  hovBO  Ibef  fdtli  dsr,  and  I  diaU 
dkMoiMe  h  with  taim,  aad  w«  sfiail  takvitto- 
gether.  Mr.  Tindal  did  oaiBi^  and  Balimi 
came  aad  deiivored  in.fasa  ialhnnatioa. 

his 


XosMfsr.  Yob,  niy  had,  he  did,  and  whenhw 
came  again,  he  said,  he  wooM  not  tfonblaws 
with  it,  but  would  infiwrn  the  connoil  of  it: 
When  ?re  saw  him  ao  poatire,  he  had  n.Mar 
of  reoommendal&sn  from-  Mr.  Tindal  to  the 
coundl;  and  he  loat  dw(t  letter  at  Wave;  bat 
he  went  oi^  andddivaied  hia  inloinutian to 
the  council. 

Justiae  JDoOaiv.  Hoyou.knvwili^ 

Lomtkr.  Yes,  my  lead* 

JttsliflB  £ki/fe&   VoB4saritao*  hnow  it» 
you  there  then  ? 

Loader*  No,  my  lord,  hiii  I  dd  klioW  It. 

JwSiee  Uottaa*  How  do  yonlknow  il? 

IflWdsr.    I  have  a  copy  of  >tiw  order 
several  of  .the  council's  hands. 

Justice  Beiim^  That  is  nal  ewdanoa,  yoa 
are  not  to  qioak  what  another  man  Imowa; 
But  that  is  not  the  matter ;  it  aeems  he  went  ta 
ffive  in  his  inibnnatHMi  to  the.  eoundl,  5v  in- 
deed be  ooold  not  otherwiae  have  been  sale. 

Lomdar,  AAer  this,  he  goes  up  to  London 


Yoicdid 
oath  al that  time? 

XowdHr.  No,  any  lard; 
not  then  ddiveied  m  his  h 
a  writing  of  hk  tor  Mr.  Tiadid. 

Bawa  <?i<<gaiy.  Yoa  tooit 
thenf  ^^ 


far  it 


he  had 


again,  and  comes  down  and  bRmn  i 
(ntler  of  connoil  to  examine  Mr.  Mowbraw  and 
one  Hickeringil;  and  I  asked  him  if  be  imaw 
any  thing  about  sir  Miles  StapleUm's  bainy 
concerned  in  the  pkyt,  and  he  said  no,  he  be- 
lieved he  was  Torv  dear. 

Just*  Lomder4  You  aay  that  Bolron  faoronghi 
you  another  order  of  council  to  eaounine  MofW^ 
May.— 'Zdfvden  Yes,  my  lord. 

JuBtioe  Dolben.  Did  Bolron  bring  yoa  in 
writing  what  Mowbray  could  iday  ? 

Lowder,  My  loni,  I  know  not  whether  ii 
was  by  writing  or  by  vi-oni  of  mouth. 

Justice  X^o&M.  What  was  it  he  toM  you 
Mowbray  oould  aay  f 

Bdrom.  He  told  me,  he  could  aay  ha  saaa 
air  Mihn  Staplelon  at  Barmhaw  when  the  eon- 
aultnna;  but,  said  he,  diera  wiQ  otheia  came 
against  sir  MUea. 

Justice  Do/frea.  Pray  let  uradcBohron  thai; 
Oid  yonaiy  ta  Mr.  Lowder,  yoa  knew  nothing 

Sinst  sir  Miles  Stapleton,   bat  there  worn 
avwmdddoit? 
il»<roa.     Ks^   my  kxd,   not  that  I   an* 
member. 

Loafder,  Bokon  himsdf  had  never  aaid  any 
tidngagainat  ^  Miles. 
Baron  Gv^ef^cry.  Did  youaak  Bokoyi  H  k# 


Ml  '    )aTinvntiiU.s^ssGhjin«ttm'ifiai^4^^fl^ 
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plot,  mwo?  • 

Lat^Mr.    ¥ei»  my  laid,  I  Ad,.ttd  Iwift* 
diMred,  Inkaswrimdiinf  afpvnsihiiD. 
.  Jnitioe  JMkR.   He  tras  not  thea  iqpQb  bis 

LKvdet.  Vo^  wtiheBs  Imt  lAierlin  b«  dt-^ 
li»T<^hisinfi>ni«tiDii,  and  did  nraar,  to  the* 
«flbct  Aat  Mowbray  did  swew,  tfaat  sir  Miles 
vori  «t  Bannbofr,  aid  ^ml  tiiey  dl  did  om- 
i|rfr0Aekillibflrof  the  kinf,  and  inteadMiag^ 
te  BMUih  ffdigioii ;  and  he  mid,  in^  lady 
Tempest  caine  to  bia,  wban  ha  waa  in  the 
and  said  to  him,  Mr.  Mowbray,  it  is 


tba  r  ^^tel  ife  MmAmm  od«U  nratr  i^gunii 


tan'a  aemnla 


esstapi 
laakadt 


ba  bad  beat  go  and  apprebeod  air 
Wke$  or  Mr.  Inglebyfinit. 
.  iualitt  DMen.  "TUs  wia  your  diaeooiae 
vitb  BthoKL^-r-Lomdir.  Yea,  mv  load. 

Bbimm.  Mwyik  pleaae  your  locdahip,  I  did 
ibit  kneir  thee  AatMrt  Mowbray  waa  at  aH 
oenoenied  iorthe  plot. 

Justice  Polben.  He  leNa  you,  hew  ireii  told 
hilD  Wiiat  Mowbray  woiild  say  befinre  be  caaae 
tv  faim,  and  what  ha  woald  aay  againat  sir 
iMcaeiapleten. 

Bobvm,  No,  my  fcnd^  I  nefcr  aaid  any  aack 

thing. 

Justicei  Doihen.  You  say,  yon  did  not  know 
wliat  Mowbray  ^nrou]d  say,  Mr.  Lowder  saith 
otherwise. 

Bol*  My  loid,  I  did  not  know  what  it  was 
before  be  brou^  it  himself,  and  he  brongbl  it 
in  writing. 

Bar.  Gfieg>  Mr.  Lowder,  did  be  teU  yo«  the 
particulars,  or  only  said  he  was  to  depose 
things  against  sir  Miles  Stapteton  ? 

'&oder:  My  lord,  be  told  Rie  he  oould 
■wnr,  air  Miles  was  at  the  eonauH-  at  Barm- 
bow,  and  did  there  conspire  the  death  of  the 
king,  and  iutrodaciBg  the  Romish  rdi^oa. 

ftmi:DM*  How  E>ng  was  this,  Mr  .Lowder, 
yea  bad  that  dasoovrse  with  Bobron  before 
ll#wfaiay  oame  to  give  in  his  information  ? 

Lmdir.,  It  was,  my  lord,  two  or  three  days 
before,  and  1  ordered  him  to  ceaci^  agam,  when 
Mr.  Tindal  waa  to  be  at  my  house. 

Just  Dolb.  Were  yjm  ever  with  Mr.  I^iw- 
der,  and  knew  when  he  and  Mr.  Tiadal  or- 
dared  bias  la  come  to  him  ? 

BoL  I  went  to  Mr.  Mowbray,  awl  we  came 
to  eaqwoe  Lpwder's,  and  there  Mr.  Tindal 
wm ;  bill  I  knew  nothing  of  what  he  had  to 
aa^ ;-  my  iord,  Mr.  Mowbray  was  there  at  that 
tine  be  deth  affirm. 

Just  Dolb.  Mowhiay,  before  yon  caooe  to 
Mr.  Lowder'a,  had  yxavaci|uainted  Bolron  with 
what  you  had  to  say  ?  ■ 

Afov6.  I  might  acquaint  huii  I  bad  aome- 
thii«  to  aay,  bat  did  not  teU  him  the  par- 

tiiniuira. 

Just.  Dolb.  Didyou.toH  him  yon  had  any 
tbip«  agaipst  sir  Miles  Htapleton? 

M(n$.  It  is  possible,  my  lord,  I  might; 
htt  I  am  JMt  WMtsre  in  that. 

Bar.  GMg.  DUlfae  teU  yon,  Mr.  Lovder, 

VOL.  Till* 


I  Miles,  and  was  it  iiot  the  day  whidT  he  tal)^ 

bara^f^' 

Lowder.    No,  my  lord,  it  waa  not. 

Bar.  Greg.    It  waslMaC  the  saiBe  d^y  ? 

L^mder.  No,  my  lord,  I  shall  be  ppsptive  i» 
ity  if  I  be  breiigttt  to  Diy  ealii. 

Just.  Do^en.    Come,  aootlHW  witoeaa,  lie 

Miles. 

»      • 

Sh*  Thomas  Tarhrough  called  and  examined. 

'  Sir  MikM,  I  4fiiare  sir  Thomas  .to  apeak 
what  he  heard  Bolrcm  declare  what  he  kneil^  of 
tb«  plat  ldb»  air  T.  GaiicQigi^  Wttrtaken. 

Sir  T.  Yttrbraitgh.  The  10th  of  Aug.  167^ 
Mr.  BofaoD.caiae  to  my  bouae  about  iO  o^  11 
o'clock  at  night,  tod  knocked  at  my  door ;  1 
thoilgbibilarerir  vnaeaaonable;  but  mvaer- 
raats  kmkmg  eut  ai  the  wii»d«v<S.  &9lm  who 
was  there ;  he  said  a  friend  that  would  ppeak 
wiii-flir  Themai :  My  aerri^t  eame  gnd  told 
me,  and  l*ordered»my  servant  to  ffedewn #n4 
hting  him  into  my  cbambor  ;•  in  U^  intenn^  I 
jinitau  a  mmmg-mwn ;  Asaepnasbe.caaaal 
«,  he  teld  me  heliad  an  oader  of  .council  10 
search  aBaeapieioua  plaoaa  for  pon^prif^ito, 
a^d  I  haire  gieat  qanae  to  believe  tbat  ttiei^  it 


Staple- 
MB't.  nnttwauictyoHWiTe4ie.a»iio,aaidI» 
.  wonld  you  have  aoe  go  with  you  myself?  R9 
saiduo,  bnta  serrant.  Said  I,  Mr*  Bobnm,  will 
you  diew  me  the  order ;  and  finding  hia  Banna 
m  the  wamait,  2  ask  him*  Was  ]mt  the  per- 
son that  informed  against  sir  Tho.  Gasooigne  ?. 
His  answer  #tt  Una,  that  if  I  pleaded  he  wo«ld 
abew  me  Ibe  artiele  agninat  air  T.  Gaaceigve; 
when  I  oliwnred  foe  article,  I  asked  him,  if  Ua 
knew  asy  thing  ef  air  Miles  Stqileton'e  beiotf 
eancetnedinlheplot:  NoilproteBt,fniitibe,I 
know  nothing  ef  sir  Miles  SitopVaton's  beiai^ 
eoiicemedin  li;,  for  be  ia  a  very  bopest  gentle- 
man: only  tbia  Ijmuft  aay,  Ibi^  I  know  b^ 
belh  made  aoeionve oeoveyaiMS9«f  bi«  ^^^ 
and  I  believe  moat  of  •  the  Homap  Calboliea  m 
England  have  done  it  for  tbejMonring  of  thain 


Just  Dolben.  What  do  you  say  .to  tbiat 
Bobonf  ... 

Bolron.  My  lord,  when  I  delirered  in  my 
information  to  tbm  eeuneil  I  did  acoase  ^ 
Miks  Stopktwi. 

Just.  Dolben.  Didyoupaytbia  toairTbennas? 

Bdron.  Nd,  1  did  net,  if  it  waa  not  in  the 
infomiatkm  I  gare  to  th^  eeuneil*  bebeve  net 
one  word  that  I  bare  aaid. 
,  Juat.  DMen.  It  ia  ponnble  it  naiffht  be  iti 
the  second  inforaiatien  to  the  coantiilthat  yon 
aoenaed  sir  Miles :  Waa  air  Miles  Sl^^pjatoli'a 
name  in  tfaenaper  you  gavia  to  bim  ? 

JBu/ftm.   Yea,  myloid. 

Just  Dolbtn.  Thia  was  ibe  lOtb  day  ftf 
August  1679.  Had  you  tbcfx  infoimed  the 
eouDoH  of  any  thing-  hetbva  that  tioM  again^ 
air  Milca  StapUon'a' being  at  Banobow-Hall 
attbeconaaltP 

Bolron.  May  it  iteae  your  kirdship,  I  wan 
cafled  out  wboi  I  ww  USm  Hit  loag  t«i 
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Kmncflf  tad  thde  wm  womMmg  I  <fid  nolde^ 
Mver  inv 

Just.  Dolben.  Thai  you  did  nol  do  it  at 
tbat  tune? 

Bolrm,    Nov  iny  lord,  I  did  not 

«l^fit.  Dciben*    I  ttk  yoa  a{$iun,  before  the 
Ipth  of  Aagmt,  16r9,  bad  you  inibnned  the 
douneil  of  any  thin^  a^aiiMi  bit  Miles  ? 
-  JBo/roK.    No,  my  k?d,  I  bad  not. 
;   Just.  Dolben.  Thwk  it  could  not  be  id  the 
informatioD  that  you  shewed  him.    , 

Boirm^  No«  my  lord,  it  was  at  the  seeond 
time. 

Baron  Ofef.  Was  it  before  you  had  this 
discourse  with  sir  Thomas  Yarbroittfa  ? 

Bolron.  NOf  my  lord,  it  was  myt  before  that : 
I  shall  not  speak  one  word  of  a  lie. 

fiir  Jfi/ef.   Ercry  word  vou  •peak  is  a  he. 

Bolrom.  It  ii  no  he,  benre  this  hanoofable 
court. 

Just.  DMen.  Were  these  bfomsitieiis  in- 
dkmtd  in  the  letter  from  the  eooncil  P 

Lowd.  Yes^  my  lord,  your  lordship  may 
see  the  letter  mentions  it^  (hoUinfir  ^  1^^^ 
ferth  in  his  hand  with  tfav  Mufennsitions)  which 
Mr.  Justw^llolben  took  and  silently  read  them 
over,  after  "which  he  made  his  report  thereof  to 
the  court. 

*  Just.  Doib,  Mr.  Lowder,  I  bsTO  read  all 
these  thhiKS  over,  and  there  is  nothing  of  any 
consult  in  tbem  :  How  should  then  the  aocit- 
sation  of  sir  Miles  be  mentioned  in  tiiem  ? 

Btaur.  Gteg.  I  do  beheve,  sir  Thomas,  yon 
miitake  times. 

Sir  Tho.  Yarb.  No,  my  k>rd,  I  do  not. 

Just.  DoUk  Id  the  bringintf*  of  this  order  of 
council  to  you,  did  you  a&  Mr.  Bofaon  if  he 
knew  any  thing  amnst  sir  Miles  Stapkton  ? 

Sir  Tho,  Yarb,  \ea,  my  lord,  I  (tidy  and  he 
iai«rhe  believed  he  was  inDOcent. 

Sir  Tko.  Siring.  Ptay  rfr  Thomas,  why  did 
you  ask  him  that  about  sir  Miles  ? 
'  Sir  Tko.  Ymrb.   Because  I  knew  sir  Miles 
was  relaled  to  sir  Thomas  Gaocoigne,  and  was 
alien  there. 

Sir  Tho,  Siring.  It  seemed,  sir  Thomas,  you 
learedil. 

TTie  Lady  Yarhrough  called  and  examined. 

(Sh*  Mikt.  Madam,  pray  acquaint  the  court 
what  you  heard  Bolron  say  when  he  dis- 
oeursed  your  husband. 

Lady  For^.- ^111  can  say  is  that  I  was  in 
bed  then,  and  heard  him  say  all  these  thii^[s, 
and  I  heard  the  order  read,  and  there  was  men* 
lion  of  setvral  at  the  oonsuh,-  among*  whom 
there  was  no  mention  of  sir  Miks  Stapleion. 

Just..  Dolb.  Does  your  hdy  ship  very  well  re- 
member that  sir  Thsmaa  Y«broiiffh  ashed  him 
if  shr  Miles  was  concerned,  and  ne  said,  not 
tet  he  know  of? 

-  Lady  Ymrb.  Yea,  my  lord,  aniho  saidoMire 
than  that;  for  when  be  rstumed  from  takutf 
priests  m  the  afisraoon.  there  was  a  graatdeS 
of  company  in  the  house,  andv^henhe  came, 
he  brought  one  of*  the  sons  along  wilh  him, 
ikid  they  came  into  the  haU,  there  Mr.  Bohon 


WM  with  hi■^ and  amoBgit the  rest  thoewas' 
one  Mr.  Anby,  who  being  a  Uttle  merry,  he 
takes  him  by  the  arm,  and  comes  and  nrii^ 
him  to  uaas  we  were  sitting  in  the  porch,  ami 
said,  Heark  vou,  Mr.  Bobon,  I  hear  you  af«  a 
discoTcrer  or  the  Plot  ?  Yes,  I  am,  sakther 
Thnnlpcay  you,whoaretboy  that. are  com- 
oerneifr?  But  he  woukl  uot  tell  ham.  So 
said  he,  is  sir  Miles  Stapleton  in  it  f  He  an- 
swered, he  had  nothing  to  say. against  sir  Mikn, 
but  he  waa  an  honest  gentteman.  for  aught  he 
knew,  esoepting  that  he  had  madoaoslhHif^ 
oonToyaace  of  his  estate. 

Mr.  Normanion  called  and  exammed. 

Normanion.   In  June  1679,  came  Bober 
Bolron  to  me,  and  said,  that  sir  Thomas  Gas- 
coigne  wottM  gire  1,OOOL  for  killing  the  kmg« 
and  the  lady  Tempest  wnuU.hare  haQgedUm 
for  breaking  a  trunk,  but  now  be  would  be  eren 
withher;  and  that  sir  Miles  Stapklon  kmit 
priests  in  his  house,  but  be  woiidd  apprehSd 
them  nresently,  for  he  might  hare  hadSO/.  a* 
piece  for  taking  of  them. 
Bar.  Gre^.  You  say  Bolimi  tokl  yon  this  f 
Norm.  Yes,  my  kml,  he  told  methiam  my 
own  house ;  and  1  told  him  he  might  go  i 

anireThMlal,  and  I  lent  bus  eighteen  mdco, 
I  borrowed  hhn  a  horse  in  the  town. 

Rich.  Peart,  sir  AIi]es*s  mato,  called  and  ev 

amined. 

Peart.  My  lord,  Bobon  came  to  Carktoi^ 

Just.Do/W  Caileton,  what  is  that? 

Peart.  To  my  master's  house. 

Just.  Do/6en.  Who  is  thy  master  f 

Peart.  Sir  Miles  SUpleton. 

Just  DM.  What  then  ? 

Petiri.*Igain  to  an  alehonse  where  Bol- 
ran  was,  he  asked  me  how  I  did,  I  thanked 
him. 

Just.  Dolben.  Did  you  know  him  P 
Peart.  Yes,  my  lord,  sod  he  called  for  a 
pot  of  ale,  and  he  wished  me  to  drint  with  him, 

and  he  asked  me  if  they  did  not  blame  him  far 
aocusinrmy  master  sir  Miles?  And  I  said  I 
did  not  hear  him  named ;  he  saki  it  was  not 
him,  but  he  might  not  tell  who  it  was. 

Just.  Ihlben.  When  was  this .?. 

Pears.  Three  or  four  days  after  my  master 
was  taken  into  custody  ;  and  hesaid  he  would 
have  gone  to  hare  seen  «r  Mites;  hot  I  ^liir 
(sayshe)  he  does  not  knowme :  And  he  aAed 
me,  if  Mr.  I^gget  woukl  heat  our  house,  and 
he  desired  meto  give  him  a  letter  ;  andl  mid  I 
should  not  see  him ;  then  he  saki  I  might  bum 
it,  and  I  did  bum  it,  my  loi^ 

^J^' String.  Hoiroame  you  aconaintnd 
with  Bolron  P 

Peart.  At.the  coaljiits,  my  lord. . 

.  ^  '^^'  ^^^'  I>mI  you  nei  «^  see  him  at 
sir  Thomas  Gasooigne's  P , 
Peart.  No,  my  lord. 

Stephen  Thornton  caBodond  Examined. 

Just.  Doib.  Have  a  care  you  ifieak  nothing 
Uot  trutb,.tbongh  you  are  not^woiv,  yot  ii» 


dMi'wwe  produced  ttt  drT.  Ouooigne's 
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cwiiiniiiiBbyoa,  mod  CM  Atoiglity*ivffl  pa< 
aish  700  if  yott  speak  ftbe. 

.  TkoH^mm,  An't  Kke  y«ur  bonoWy  IMert 
BolroD  i»«8  servant  to  sir  Thomas  Gasocrigne, 
as  steward  of  his  coal  pits  ;  sir  Thomas  pot 
him  out  of  his  coal-pits,  and  there  was  a  grear 
deal  of  money  due,  and  he  knew  not  how  to 
gettt,  and  tMvihre  he  wooM  take  threescore 
pounds  for  it,  because  he kiiewnM how  toget 
It,  and  he  would  take  34/.  at  one  time,  and  38/. 
at  anodier,  and  came  to  me  to  be  bound  with 
hiu,whiob  Iirasunnillingto;  saith  he,  here 
is  38/.  goodddbt,  and  1  shall  tdce  care  to  get 
the  other,  and  if  sir  Thomas  be  not  Idnd,  I  shall 
do  him  an  ill  turn. 

«  Just.  Dolb.  What  iathis  to  sbr  B^es  Staple- 
Ion? 

Tkmp.  He  did  swear,  this  plot  bein^  dis- 
eorerad,  they  thought  he  knew  somethmg  of 
sir  Thomas  Uasooigne,  and  he  said  befofe  the 
plotfasAeout,  there  was  never  a  catholic  in 
YOfkshire  was  concerned  in  it  f  if  there  were 
'aay^  it  was  above.  • 

Bftf.  Greg.  This  was  before  his  information, 
I  wiU  lava  wager. 

Just.  JMben.  How  could  be  do  him  an  ill 
tnni? 

Tktm^.  Mv*  ford,  diis  is  the  ill  turn,  Mr. 
Leffget  said  he  did  it  not  for  need :  O  Rob. 
Bomn,  said  I,  do  you  thus  requite  sir  Tho- 
mas Gasco^^e's  kindnesses  ? 

Bar.  Grcg»  Did  he  speak  any  thing  to  you 
oonoernbff  sir  Miles  ? 

Sir  Miks,  I  conceive  when  they  reflect  upon 
sir  Thomas,  they  reflect  upon  me. 

Just.  Doiben,  No,  not  so,  you  might  be  ffui^^y 
and  sir  Thomas'innocent,  or  you  might  be  in- 
nocent and  sir  Thomas  guil W. 

Sir  Jlft/o .  'My  knd,  I  think  that  as  there 

IS  a  consuH  at  sxrTho.  Gascotgne's,  certamly 
if  any  one  was  guilty ,« we  were  all  guihy. 

Bar.  Greg&ry.  lliere  are  some  that  conceive 
and  I  think  not  without  grounds,  that  there  are 
M>  considerable  catholics  in  England,  but  they 
are  concerned  in  the  plot 

Just.  Dolben,  There  was  one  Dixon  eame  at 
•ir  Tho.  Gascoigne*s  trial,  and  said  he  heard 
Bolron  and  Mowbray  down  epair  of  stairs, 
freaking  of  revenge  against  sir  Tho.  GasCoigne 
and  my  Jady  Tempest,  and  thmking  these  wit- 
nssses  minit  now  be  produced,  we  called  at 
Leeds  to  view  the  stahn,  and  1  am  sure  neither 
my  brother  nor  I  could  see  any  probahdity  in 

it. 

Bar.  OfCfOry.  Foreatisfhetienwenuidetwo 

|o  ttpiMoihe  chamber  and  stand  wtiere  t6e 
wimesscsweie,  and  they  spoke  as  loud  as  pee* 
yiedo  nsoally  when  they  discourse,  and  I  am 
sure  I  could  neither  perceive  what  ^y  said, 
Aor  oee  them,  unlaml went  three  or  fbursteps 

vqp. 
JustDo/^.  ThisishuloceaaioBBdbyyOnr 

jesting  upon  tiie  matter. 

^Manael  Wiim  cafied. 


Juet  IMMi.  Sir  Miks,  I  would  put  you  in 


fltednf^ne  t^j  F«4m  thiue  two 


Wit- 


trial. 

SirJIfifcf.  I  liatve  none  Of  those 'witnesses. 

Just.  Do/6.  Certraly  these  witneesesnrdhld 
be  as  materid  as  any  you  caniiaTe  to' do  it. 

Sir  Miles,  I  have  tnem  not  here,  my  lord. 

Just.  D^hen,  N^y,  that  is  because  you  dart 
not ;  the  king's  counsel  wifl  pvmre  tnatwtat 
theysnoke  theywere  hired  to,  and  had  mo- 
ney mm  sbr  *Tho.  Gasooigne,  which  &ey 
confessed. 

Sir  MUa,  My  kntl,  they  made  affidavit  of 
it 

Jnst  Dolhen.  TE?kigh  they  did,  yet  they 
confessed  they  were  hired  to  it 

The  lady  Vavatour  cilled  and  euimined. 

Sir  Mik».  My  lord,  i  call  my  lad^  Tavnsoiur 
to*  tell,  whether  sfr  Walter  was  there  at  the 
consult  diey  tell  us  of  at  Barmbow. 

Just  Botben.  That  will  be  hard  for'  her  to 
do ;  but  call  her  in.  (Who  Vraa  called :)  Init 
speaking  so  low  she  could  net  be  heard  by  the 
court,  and  standing  beside  Bir.  Justiee  JDNftlben, 
he  repeated  her  words  to  the  court.  My  lady  • 
saith  this  gentleman,  she  befiovei  her  hm^band 
Wasnot  there  in  «ny  pait  of  the  year,  beoanse 
he  was  infirm  at  York.  Now,  gentlemas  I 
would  only  know,  whether  that  m  condnsfre 
evidence  when  it  is  oidy  peasible.  ' 

.  Mr.  Legget  called  and  examm^. 

Sir  ilfi7e».  Mr.  Legget,  pray,  what  money 
would  Mr.  Bolron  hare  giren  yon  when  1  was 
taken. 

Legget,  Mr.  B<dron  desired  me  to  lend  his 
wife  some  money  to  goto  market  with,  andi  did: 
the  same  day  between  Tadcaster  and  Yoik, 
Mr.  Bolron  asked  me  what  allowance  Dr.  Gates 
had;  I  told  him,  1  heard  he  had  506^.  m  year : 
and  be  answered,  I  deserve  as  much;  for  i 
have  done  as  much  good  as  be :  as  I  was  going 
for  York,  I  met  with  Mr.  Mowbray,  and  it 
riinhig,  I  put  in  at  Tadcaster ;  when  therein 
was  over,  we  set  forward  for  York :  said  Mr. 
Ilowbray,  Mr.  Bolron  hath  sent  for  me ;  so  I 
went  to  Mr.  Bolron  to  the  George,  and  be  sent 
for  Mr.  Mowbray,  and  he  pulls  out  his  infer* 
motion,  and  aiWbe  had  read  it,  be  asked  him 
ifheknewftiiytluag  of  that,  and  he  said,  he 
did  not  know  of  it 

Just.  Dolben.  Well,  whet  is  this  to  the|iur- 
pose  ?  Did  you  hear  him  sa^any  thing  against 
sirMUes? 

L^tget.  1  have  heand  Mr.  Bolron  say,  that 
he  had  nodiing  tosay  aaiUfaist  sir  Miles  SUple- 
ton,  but  only  he  had  made  over  his  estoteto  sir 
John  Daa^. 

Just.  DoU/en.  How  eaiiieheeo  name  air  Miles 

to  you? 

Ijegget.  He  voluntarily  told  meof  it,  when 
we  went  ee^Allenonlo  apinehend^eie  nricsts ; 
and  when  I  returned  1  told  Um,  I  toekhut  one 
of  thene  p«sons,  old  Mr.  Metonlf ;  and  be  said, 
he  cared  not  if  I  had  but  taken  but  one  Addy . 

Jusl.  Dotten.    Ybu-muot  not  talk^  of 
fashion* 


SkMUa.  ItabemilNitwlMlAfiBidoranHBi 
he  is. 

JoBtJMIeii.  SomayweeaUiiielolheeftd 
dfthe^diapler.  Do  you  fay  BdlrmreBd  ofer 
bis  iolbrinaftMB  fo  Howbny,  9oA  be  siid  he 
kn«  w  uylhiiiff  ^  h  M  to  or  Hilefc  Stwpleton  ? 

Legget.  Na^  ufy  kwd,  boC  of  airllio.  Qtm- 
QMg^iie ;  he  adiea  him  nothbig,  ray  lord,  but 
aguiiilsir  Tbo.  GttseoigBe;  afWr  tliey  ivent 
o«t  mdfaftd  beea  together,  lir.  fiobon  loM  me, 
sir  Miles  Stopleton  was  to  be  taken  into  ^sostody; 
Hftd  be  said,  jbn  mvy  ds  w^  hate  it.as  another, 
but  I'll  go  half  suips  with  you :  at  last  he 
taM  me,  S"  Ihare  tOOL^mr  Miles,  youdiBU 
have  twenty  of  it. 

Just.  Dolben.  Had  yon  any  warrant  at  that 
time  to  take  sir  Miles  r 

Leggii.  No,  myloid^ 

Awnw.  I  kmwr  untbing  of  any  such  tfafaig. 

Mis.  EliJs.  Holmes  called  andexanuned. 

Mis.  Hoime».  An*t  pfease  yon,  my  loni,  $i 
m  Tbo.  Oaseoi^e's  ttial,  Mr.  Bolnm  and  his 
wife  they  were  at  oar  house  at  dinner ;  atto 
diniier,  tney  asked  me,  if  I  wonld  go  to  sir  Tho- 
mas's trial,  i  answered,  yes ;  so  Mrs.  Mow* 
brav  oame  and  called  h/»  hmdMUid  ont  of  door, 
ahcf  I  asked  her  about  sir  Tho.  Gascoifpie,  and 

Just.  Dolben.  Tell  ns  what  she  said. 

Holme*.  She  said,  they  were  hard  people ; 
but  sbe  thought  they  were  innocent  to  tne  plot, 
and  she  bad  notfaing  to  say  against  them,  as  I 
God  diaH  judge  her  soul.    Then  another  time,  | 
my  lord,  afW  Bolron  came  from  York  he  met  t 
ne.    How^  now,  siflter,  I  understand  you  ftre 
to  be  a  witness  against  me  at  Yink,  but  if  you 
will  be  kind  tome,  Til  beJdnd  to  von,  and  speak 
asfevmmfa^.aslcan;  andhe  said,  if  be  bad 
known  he  should  have  been  ao  better  rewarded^ 
be  wouU  nererfaaTe  been  awitlkesi  ;  the  devil 
ahovMlwre  been  a  witness  as  soon  as  he. 

Jost.  i>0M«fi.  Against  whom  P 

Hoimn.  Against  sir  Tho.  Gascoigne  and  sir 
Mifes,  my  hml,  and  be  bid  mebe  caieful  what 
I  swore ;  for  if  we  did  swear  false,  he  woaH 
have  ns  at  the  piHory,  and  milem  I  woaM  nnsay 
whatlfaad  said  in  my  hRly*8  trial,  be  would 
poai^  me  sufficiently. 

Just.  l>o^6en.  Who  said  this,  know  yon  ? 

Holme$,  Mr.  Bolron,  my  lord. 

Bar.Gregay.  Where  do  yon  live  ? 

Hoimei,  I  live,  my  lord,  m  Baldwm*s  Gar- 
den. 

Shr  7^.  Stringer.  Did  yon  ever  tidl  any 
Aat  if  they  would  eome  and  swear  against  the 
evidenee  against  sir  Miles  Stapleton,t£^  sfaottM 
be  suffidently  rewarded  ? 

Holmeu  l4o,  never  in  my  life. 

Sir  Mile$.  When  did  you  see  me  hist,  Bol- 

Btrf^M.  Ibaveseen  yon  in  10r8  several  times. 

Jtttt.  l>ai^.  He  hath  seen  yov  in  priMin. 
.  aBalrwn.  My  kitd,  I  have  seen  him  at  Barm- 
bow-ball  in  1678. 

.  iSkr  Th^  Jknmger.  YoakiowMr  Miki»a- 
pletoa? 


Boirm.  Y«o,^«ry  fMll|  •pdlhntiaerani 
tiroes  talked  with  hun« 

fihrJM^.  Ideaiiet»koofirirhea«rhelmth 
seen  ik  Tho.  Gmgmmt  and  me  diacmiiao  abftUI 
aoTthing?  ,^ 

Bolrom.  No,iiMamcatbepkitbinltoMi. 

Sirlfilsi*  Heawwein  sir  Tho>  Qmpaig^'k 
trial, beheard  mcaml  sir  Thoman  disconw 
about  Oatet  and  Badloe* 

Jusi*  JMron.  Wall,  bow  material  wiU  Ihaft 
be? 

GkMiles.  Ishdlp(Otothatlm»wmpefeh»| 
fer  sir  Tbomaa  and  I  wire  wver  together  aiaoe 
the  plot  broke  forth. 

Just.  Dolben.  That  is  hard  to  do.  . 

Bar.  Greg&ry.  YoU  hefeait  ekodklttiliMss 
that  can  swear  that.  1 

Sir  MUts.  In  all  pKobahili^r  I  eiM  do  il, 

Jest.  DMen.  BiAthttrimrt  eotgo  befera  • 
positive.    Weil,  huve  yon  done  ? 

.8ir  Mile».  There  is  another  witness  or  tw^«' 
if  it  be  not  too  ledioils. 

Just  Dolben.  No,  we  willstoy  here  all da^ 
if  yon  please. 

Edmfm-d  C«;p€f  called  andeaemiitod. 

Cooper.  My  lord,  all  tlial  I  can  say  i^,  tvd 
having  b^u  at  Antherton  fair,  we  met  with 
Mr.  Mowbray ;  knowing  him,  and  bcin^  ac- 

aiiainted  with  him,  pmy  said  I,  whether  is 
lere  any  thing  of  a  truth  in  this  that  Bohron 
swears  arainst  eir  Tho.  Gascoigne,  or  no  f  No. 
saitb  he,  be  might  as  well  hare  sworn  it  again^ 
yoii,  or  another  person ;  for  I  have  beoi  in 
the  house  as  long  as  be,  and  I  never  knew  any 
such  thing. 

Justice  Dolben.  This  was  before  Mot^bra^ 
had  discovered  anything:  fer  Mowbray  wait 
then  a  papist,  and  had  taken  the  oath  of  se- 
crecy :  Besides,  it  is  not  much  what  Mowbray 
said,  he  was  gpin^  on  a  high-way :  If  it  had 
been  before  a  justice  of  peace,  or  if  be  had 
been  upon  his  oath,  then  it  had  been  more  ma- 
terial. 

Madam  Skerehurn  called  and  examined. 

fiir  Wle$.  Madam  Sbcreboni,  ptmy  deeiail 
what  Bolron  said  at  your  hoaaai 

Madam  Skertbmm.  Mr.  Bolion  and  Mew- 
bny  oame  to  oer  hooae  mider  the  _ 
searching  fer  priests,  and  BohOD  took 
parcels  of  silver  vwvyr  wiA  himt 

Just.  Dolben.  Away,  away,  if  yon  have  any 
thing  against  ban  on  the  bAalf  ofthiSMflle- 
mBn,  Madam,  speak  it ;  but  you  weuld  po«« 
him  a  thief,  and  saQf,  he  went  te  eask  fee 
priests,  and  he  stole  money  feoai  thena 

Mombrmy.     We  went  to 
we  took  some  dahoea  and  nthfi  papwh 
vwaj. 

Justice  JMftni.  Do  not  ^leed  ytto^  end 
our  time  m  saving  that  Bolroe  and  Mowtoey: 
were  knavish  boys ;  we,  it  may  be,  are  goflty 
of  extravagances  in  that  partidiBa*. 

Benm  Orpgory.  Tl^y 
they  have  ken  ewy  lN|d{  |lii|rtMkflR.t 
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rr«Bd  il  »   as  01  WCT«r1irM8pQlBi 

«r  writ  in  so  few  word*. 

Joitice  Doiben.    I  Joidw  they  hate  been 
HKy  M  men.    Weil,  have  you  aoy  more  wit- . 


Sir  Mila*  I  can  produce  my  n«ifffabo«ra 
and  those  of  the  Amcb  of  Engiaad,  ^lat  can 
•av  bO  otibmrne  ttiaa  that  I  have  been  ofg«od 
hdnamur^  ' 

Sir  TM.  Sitmger,  It  ii  AsneraUy  eooclodcd 
by  all,  diat  air  Miles  hath  been  a  very  good 
mail  until  be  fell  iato  this  gi^eat  action. 

Ji.mglM»D9iherk  Brother,  have  yea  any  moiBe 
loflay?  if  not,  rU  proceed. 

Hir  TAd«  Stringer.  Only  1  fledre  tliaft  Dixen 
awl  Wilson  May  be  called  in  to  swear  that  ihsy 
were  hired  at  sir  T.  Oascoigae^  Trial. 

Jostiee  Dalhen.  CaU  th^,  then. 

Dixon  called  and  sworn. 


Christ.  Langley  and  Richard  Cocker  called  and 

sworn. 

Sir  Tho.  Stringer.  Pray  leH  my  lords  ^ 
the  jury  whatyou  hftFe  been  profiered,  and  by 
whmn,  to  give  cvkfeace  fo/sMt  Miles.  > 

Ckr.  iJsmghm.  Bfy  lord,  en't  please  yvo,  I 
kept  a  puhlio-house ;  so  WHUam  Batley  aoi 
John  HosB  came  and  called  for  a  qast  of  als^ 
and  tins  Ridmid  *  Cooker  was  with  ns,  and  hfe 
said,  if  yon'll  go  and  be  n  witness  for  sir  tfikb 
in  those  thinas  we  shaU  direet  yoo,  yon  sbdll 
have  «  con^  of  oxen  and  half  a  seom  of 
sheep.  '^ 

^  Tho.  Stringer.   Who  proffend  yon  tliisf 

Langleif.  WiU.  Batley  nd  John  Gross. 

Cocktr,   ^eM,  it  is  the  same,  my  loid,  I 
went  with  him  into  his  hpose,  and  be  proffered , 
him  a  couple  of  oxsn,  and  half  a  soore  of  sifeep, 
if  be  would  be  a  witness  for  sir 


.  ThQ.  Strtn^ee.  Pray  tell  my  lord  and 
the  jury  what  witnesses  were  hired,  and  whe- 
Iber  you  were  hired  to  testify  for  sir  T.  Gas- 
ooigaeorno? 

bigim.  My  lord,  in  November  1679,  John 
fiaily  sent  John  Wilkinson  ivr  me,  and  wh^ 
Icaane  there,  Batley  Vras,  there;  and  they 
deoiad  me  to  go ;  and  there  Called  me  into 
tlkn  ganfen,  and  ask6d  me,  if  I  would  be  a  wit* 
nesi  for  sir  T.  Gascoigne,  and  would  give  me 
4Ds. 

Wilton  called  and  sworn. 

Sir  Tho,  Stringer,  Wefe  you  offered  an^ 
tlnng  by  Mr,  Babbington,  to  be  a  witness  tor  sir 
miles? 

Wiieen.  I  was,  my  lord. 
•    Sir  Tho>  Stringer.    Phiy,  tell  my  lord  what 
yon  were  offeved,  and  wlial  he  would  have  you 

Dixon.  Bailey  would  have  him  to  be  a  wit* 


Justice  Dolben.  Well,  but  what  was  he  to 
say? 

Diiqm.  He  was  to  say,  he  never  saw  Boktm 
nor  Blowkray  at-  his  hoose.  Saitb  Batley,  I 
■aw  them  at  the  door.  Thoa  never  didst  nse 
tbeni  in  my  bonsa.  Yes,  saith  he,  I  see  them 
once,  and  my  lord,  the  third  tune  before  they 
depaited  he  might  say,  that  in  t9TV  he  came 
in  and  Ibnnd  l&m  there.  .  This  be  pressed  on 
ttsL  teBing  me,  it  vras  hut  teHing  a  lie,  for  no 
oath  was  reqoirsd  in  this  case. 

Baien  Gregory.  Did  Mr.  Babbington  offi9r 
jrott  money  ?  What  wenki  fan  bave  yo«  to  tes- 
tify for  it  P 

Justice  Deiben.  Wbat  money  would  bo  have 
given  yon? 

Wumm*  He  woold  bave  given  me  10(.  and 
Hkdierii^f  praflbted  im  10/. 

JtKtkeDoOen.  IsBabbmgton  asotteitorfor 
sr  Miles? 

JBolrem.  Yts,  my  lord^  hen  he  is. 

Duon.  Batley  did ^fsess  met»siMr  ^ain, 
that  be  never  4ia«se  Mr.  Boboo  md  Mowbray 
in  bis  bonse^  and  h^  mndna  tonlnvwBoe  of 


Mr.  Baym  called  and  sworn. 

Sir  Tho.  Stringer,  filpaak  wbelber  IfM. 
Holmes  would  bave  bad  you  to  bave  reoantad 
any  thing  niC*lnst  sir  Miles. 

Bajfns.  She  proflbred  me  since  I  came  into 
the  langdom  of  £BgHind  threescore  pound  n 
year  to  have  holden  my  tongue,  If  I  had  any^ 
thing  to  say  against  nr  M&s :  I  told  her  not 
whether  1  had  any  thing  or  no,  and  she  predt. 
fored  me  60L  per  ami.  Mm.  Uewit  said,  «he 
would  give  me  more  if  I  would  say  nothing 
against  sir  Miles. 

Just.  Dolben.  Did  they  make  an  aasmv 
anee? 

JBoyns.  I  asked  them,  do  you  know  anoflier 
gentieman's  purse  ?  They  tsiid,  they  knew  H 
very  well,  that  he  would  give  it. 

»r  Milef.  Pray  let  Mn.  Hofanes  be  caHed 
ag^ain.  

JuBt.  Dolben.  Well,  she  denies  it«  What  m 
that  Hewitt 

Batons.  He  manied  another  of  my  daugh- 
ters, my  lord. 

Just.  Dolben.  She  only  appealed  sealens  1^ 
sir  Tho.  Gttocrfgnev  and  she  would  be  A«  samb 
for  sir  Miles  fikapleton.  Have  yon  any  Hunfr 
more,  fir  Miles  P  • 

Sir  Miles.  No,  my  lord ;  «nly  Mm.  SMMb 
denies. 

Just.  Do/^fw*  She  does  so. 

Sir  Miie$.  I  have  not  so  oracb  to  say  Against 
Mr.  Bayn& 

Just.  Dotben.  I  do  not  hear  be  saith  mudi 
against  you. 

Baron  Chegory.  He  'bad  got  his  money 
pretty  easily  if  ha  said  netbmg  more  agabilk 
you  ;  he  had  scarce  earned  hbi  money. 

Sir  Miki.  I  deabc  Ibe  jury  may  consider 
what  credit  wns  given  to  iMr  evidencifc  flnv 
meri^  m  the  former  trials  $  for  T  speak  serl- 
<^Bly)  I  never' spoke  any  Mich  thing,  norwab 
ever  at  any  oansuk  abont  any  ancb  tKng  ;  1 
believe  tMre  Is  nonethat  knows  mt  im  ba^ 
Iteve  it.  . 

Jiat.  Dbf  isir.  is  mat  «B  ^ 

Sic  Mik§. '  Hm  ci4deMe  is  Tcry  httia<p<»^ 
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I  never  thought  iB  againsl  tk^ kuigiD  my  life  ; 
what  reasoD  W9A  there  for  it  ? 

Just.  Dolben.  No  reason  at  all  that  either 
y^H  or.  any  papttt  should  do  it,  hot  only  throi%h 
ihe  mad  fiery  seal  of  the  Jesuits ;  for  ever 
since  the  reformation  ^u  have  enjoyed  your 
estate  and  religion  without  any  uMwutation  ; 
but  you  could  not  endure  we  should  quietly 
eiyoyottr's.  But  if  you  have  any  matter  on 
vecord  against  them,  we  wJN  hear  it.  It  may 
.be  you  will  say  he  is  an  idle  fellow  and  the 
like ;  there  wiU  he  no  end  of  such  reflections. 

Baron  Gregory.  You  see  what  is  produeed 
on  your  behalf,  sir  Miles,  though  not  by  your 
direction,  yet  on  your  behalf,  and  they  said  it 
was  but  tellinff  a  lie. 

Sir  Afi/ei.  No,  my  lord,  not  I  ;  I  nevw 
gave  any  such  directions. 

just,  jbo^efu  Gentlemen  of  the  jury,  sir 
Miles  Stapleton  stands  indicted  for  a  very  foul 
treason,  for  endeavouring  to  subvert  the  go- 
▼emment,  change  the  region,  and  to  bring  in 
superstition  and  idolatry ;  which  he  could 
■erer  do,  without  compassing  the  death  of  the 
kin^,  he  being  the  only  obstacle  in  the  way. 
.This  is  his  chuge.  The  proof  of  this  depends 
upon  Bolron  and  Mowbray :  Mr.  Smith,  the 
first  witness,  he  only  rehites  he  halli  been  in 
Rome  and  France,  and  among  all  the  priests 
he  conversed  with  there  was  such  a  design  on 
loot;  but  against  sir  Miles  he  knows  nouing, 
but  tbmgs  told  him  by  Mr.  Thwing,  which  I 
must  teU  you  is  no  evidence  against  sir  Aliles 
iSkapleton,  Bolron  and  Mowbray  do  positively 
swear  the  thing  as  plain  as  any  thing  can  be ; 
they  both  swear  they  were  present  at  several 
consults,  where  it  was  resolved  the  king  should 
be  killed,  and  that  sir  Miles  did  agree  to  it, 
and  did  agree  to  contribute  200/.  to  carry  on 
this  desig^.  Captain  Bayns,  being  examined, 
be  saith,  he  did  really  see  sir  Mil^  at  Bami- 
bow-hall  at  that  time,  but  he  doth  not  know 
whetheh'  it  was  about  that  or  no. 

Aesiinst  this,  sir  Miles  saith  it  cannot  be  ; 
4Nit  Uiis  is  an  invention  of  Bolron  and  Mow- 
bray ;  and  to  prove  this,  he  produoeth  several 
witnesses,  that  Bolron  should  deny,  and  tliat 
he  should  sometimes  say  that  sir  Tho.  Gas- 
.ooigne  knew  nothing  of  it ;  ^metiines  that  sir 
Miles  knew  nothing  of  it :  I  must  tell  you  at 
this  time,  that  they   were   then  discoursed 
'  withal,  they  at  that  time  were  papists  them- 
selves, and   lay  under  the  uath  of  secrecy. 
Bat  now  here  are  three  witnesses,  sir  Tho. 
Yarbrough,   my  Udy  Yarbrough,  and   Mr. 
Lowder ;  and  they  do  speak  as  much  aa  any  of 
the  other  doth  cpncerning  Bolron  and  Mow-^ 
bray,  and  thpyjspc^ik  it  when  it  was  a  time 
•pertinent;  for  what  they  spoke  to  a  justice  of 
.peace  at  that  time  seems  somewhat  probable : 
.you  heai-d  what  Mr.  Lowd^  saith,  they  came 
;to  hyn  to  accuse  ^lem  the  25th  of  January 
.1679^  and  he  pat  tbein  off  for  that  time,  and  lie 
•&iy^  you  reasons  why  he  did  it ;  and  then  he 
mmgs  an  order  of  council  to  examine  Mow- 
bray, and  he  tells  bi^  what  Mowbray  wouU 
mcar,a|)dhe  tellf  him  he  would  swear  against 


air  Bdes  Stapleton,  .that  he  *w«a  at  the  oonanH 
at  Barmbow-hall ;  you  have  heard  hiia  oftfti 
deUver this,  and  beesuse  it  was somcwhatina- 
terial  we  desired  him  to  speak  it  again  and 
affain :  Bolron  denies  it,  he  never  told  what 
Mowbray  cooid  swear ;  so  that  depends  upon 
the  credit  of  the  witnesses. 

Sir  Thomas  Yaibrough  ieUs  ua  that  Bobtm 
came  to  him,  and  knocked  him  up  out  of  bed« 
for  his  vrammt  to  search  for  Ruabton  a  priest, 
who  he  said  was  at  sir  Miles's,  and  thereapoD 
he  asked  him  if  he  oouhl  tell  any  thing  or  sir 
Miks  Stapleton,  and  he  aaid  no,  with  many 
asseverations ;  now  if  that  informatioQ  vrers 
the  same  that  was  sent  to  Mr.  Lowder,  then  it 
is  of  no  such  weight,  and  it  hath  been  pre* 
supposed  by  the  king's,  counsel,  that  sir  llio* 
mas  might  foiiget  lumsdf,  neither  was  there 
any  thing  in  these  papen  relating  to  sir  Milet. 

And  my  lady  Yarbrough  being  in  bed  in  the 
same  diamber,  she  saith  she  heard  the 
nepers  read,  and  her  husband  aaked  him  of  air 
Miles  Stapleton,  but  he  denied  that  he  was 
ooncemed  in  the  PU»t :  and  she  saith  further, 
in  the  afternoon,  a  goitlemau  brouj^  him 
into  the  porch  where  they  were  sitting,'  and 
the  gentleman  asked  him  who  wero  pmers, 
but  ne  would  not  tell  him :  then  he  adted 
him  if  sir  Miles  Stapleton  was  concerned, 
and  he  positively  denied  it.  These  things 
bang  not  well  together,  I  know  not  how  to 
mal^  any  observations  upon  it ;  he  denies  that 
he  said  so,  they  say  he  did.  The  rrst  of  the 
witnesses  are  not  very  much  material ;  only, 
as  I  told  you  before,  what  talk  they  would 
have  talkeu  before  they  changed  their  religion ' 
there  b  nothing  proved  against  them,  but  they 
are  good  witnesses  in  the  law;  there  is  no 
reooris,  nor  peijuries,  nor  any  thing  else  that 
takes  off  their  evidence,  they  have  sworn  it 
several  times,  and  stand  to  it.  Now  you  have 
heard  and  taken  notice  what  objections  haTe 
been  made  against  it. 

Baron  Gregory.  My  brother  has  opened  it 
so  fully,  I  shall  troubks  you  with  very  Uttfe^ 
only  to  let  you  see  that  my  observations  were 
the  same,  and  that  I  concur  in  the  evidence 
with  my  brother ;  for  there  is  foil  evidence 
against  the  prisoner  at  the  bar.  The  matter 
they  swear  is  treason  of  the  highest  aatinneima^ 
ipueble :  there  are  but  two  that  svrear  poai* 
tively,  but  they  swear  c^  several  coosults,  and 
of  tlie  particulars  that  were  af^read  on  by  sir 
Miles  Stapleton  for  tlie  carrying  it  on  ;  and 
there  is  no  material  witnesses  amunst'tfaem. 
For  the  latter  witnesses  of  their  denying  of  it» 
it'must  be  b^ro  they  were  of  the  FroWant 
religion  ;  when  they  were  concerned  as  much 
to  conoeal  it,  as  any  persons  that  were  guilty 
of  it :  beaideB,  in  a  diseoiuse  a»  men  la  not 
bound  to  tell  a  oeigfaboar  all  thiai^  diat  he 
doth  know,  he  cannot  be  safe,  to  tell  it  to  a  pff»> 
vatepereonatihattimei  •  It  is  very  true,  asm j 
hrotmr  hath  told  yeo^tfaey  vrere  resolved  when 
they  disoorered  it  thfr^  would  have  security  lor 
themsekreB :  1  suppose  they  needed  not  htive 
feared  sir  Mikaflying  firam  being  af^ireheeddl  I 
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bat  if  ar  Miles  was  at  \u^  they  mi^t*  have 
ivared  it.  But  when  they  came  to  be  examined 
uoon  their  oaths  before  Mr.  Lowder  and  Mr. 
1  Vhdf^^'v  could  not  be  any  tbingc  to  eatense 
tfaiem  ;  it  is  true,  to  my  apprehension,  there 
was  no  probable  reasons  wb^  these  two  gentle- 
men should  ask  them  if  sir  Miles^were  con- 
cemf  d  in  the  Plot ;  for  in  the  information  they 
saw  his  name  was  not  mentioned  ;  thus  they 
were  as  much  aliraid  as  sir  Mites  was,  it  may 
be  ;  it  was  their  care  of  him,  knowing  what 

a  ion  he  was  of,  and  knowing  him  to  be  re- 
ts sir  T.  Gaacoigne.  Now  it  doth  depend 
upon  the  credit  of  wluit  they  have  sworn ;  they 
deny  what  is  charp^ed  upon  them  by  these 
gentlemen ;  by  sir  Thomas  Yarlnroogh  and  by 
my  lady ;  andf  it  is  true,  Mr.  Lowder  was  as  a 
magistrate  too,  and  sir  Thomas  was  as  a  ma- 
gistrate too  ;  it  is  true,  he  was  not  upon  the 
soamination  of  them  upon  oath  at  that  time. 


therefore  that  was  not  as  before  amiagistrate; 
but  Mr.  Lowder,  they  came  to  him  as  a  magis- 
trate ;  therefore  it  must  be  for  you  to  consider 
whether  or  no  there  might  be  a  foigetfotoe^ 
of  them  in  their  speaking,  or  a  misunderstand- 
ing of  them  ;  there  is  nothing  else  that  I 
know  can  tend  to  the  reconcibig  of  it :  for  if 
there  were  a  mistake  by  the  one,  or  a  foiget- 
fulness  in  the  other,  then  it  might  alter  tKe  un- 
derstanding ;  but  if  they  heard  well  and  re- 
membered true,  then  it  will  be,  as  I  have  said 
before,  more  difficult  to  be  reconciled.  But, 
gentlemen,  upon  the  whole  matter,  it  win  de- 
pend upon  the  constmction  and  reputation  of 
what  they  swear,  and  these  gentlemen  speak, 
which  you  are  to  consider. 

Havuig  sworn  a*  bailLBT,  the  Jury  Withdrew 
for  about  half  an  hour's  consultation  together, 
and  then  returned  into  Court,  and  gave  in  their 
verdict  Not  duihy. 


£80.  The  Trial  of  George  Busby,  at  Derby  Assizes,   for  High 
Treason,  being  a  Romish  Priest :  33  Cha  rles  II.*  a.  i>.  1681. 


The  court  being  sat,  and  the  usual  formalities 
brecedtng  business  over,  the  pannel  of  the 
wand  Jury  was  called  over,  and  nineteen  of 
them  sworn.  The  names  of  which  gentlemen 
of  the  Grand  Jury,  which  found  the  oill  of  In- 
dictment, &c.  against  George  Busby,  were  as 
foIl</W8  : — Sir  Henry  Every  of  Egginton,l)art., 
sir  Robert  Coke  of  Langrord,  bart.,  sir  Wil- 
fiam  Boothby'  of  Asbbom,  kt.  and  hart.,  sir 
Robert  Clart  of  Chilcote,  kt.,  William  Fitz- 
hexhert  of  Tissington,  Henry  Cavendish  of 
Dovebrii£ve,  William  ^fnndy  of  Darley,  John 
Lowe  of  Denbv,  William  Berrisford  of  Bentley, 
Jolin  Allen  of  Gresely,  William  Hopkinson  of 
BonsaD,  esqdires ;  WiUiam  I>ce,  Lionel  Par- 
shaw  (>f  Dionfield,  Joseph  Harpur  of  Yeavely, 
John  StuflSn  of  Hopton,  Matthew  Smith  of 
Denby,  John  Whigly  of  Cromford,  Paul  Jen- 
kmi^n,  George  fiirils  of  Stanton,  gentlemen. 

*     » 

The  Indictment  being  brought  into  Court, 
BUi^  vers. 

Clerk  of  the  Assizes.  Gaoler,  set  George 
B^by  h)  the  bar.    (Which  was  done.) 

Clerk  of  the  Arraignments.  George  Busby, 
liold  up  tny  hand,    (Which  he  delayed  to  do. 

Clerk  again.  George  Busby,  hold  up  thy 
hand. 

Which  he  did  not  do,  bnt  instead  tlicreof, 
nresenfed  a  petition  to  the  cotirt  to  this  effect, 
Thai  lie  was  committed  to  the  gaol  in  March 
last,  for  being  a  popish  priest,  and  that  greai 

^  8eeth«  Cases  of  Campion  and  others,  v.  1, 
p.  1049 ;  of  David  Lewis,  v.  7,  p.  349 ;  of 
TliMiiM  White,  alias  Whitehead '  and  otheni, 
T.  7,  p.  311 ;  of  sir  George  Wakeman  and 
otlMra,T.  7,  p.  591 ;  of  Charles  Kerne,  v.  7, 
f.  707  $  of  Andrew  Brommich.  r.  7,  p.  715  ; 
of  William  Atkhw,  v.  7,  p.  7«6  of  liof^  Col- 


industry  had  been  used  to  procure  witnesses  t§ 
swear  against  him,  and  that  having  obtained  his 
Habeas  Corpus  to  be  removed  to  London,  tht 
under  sherin*  falling  sick,  and  being  ^nce  dead, 
the  Habeas  Corpus  was  not  executed ;  he  prays 
he  may  be  removed,  to  the  •Klnff's  Bench,  that 
he  may  have  time  to  make  his  defence,  he  de- 
pending u^n  his  Habeas  Corpns,  hb  most 
material  evidence  to  clear  liim,  and  to  prove  his 
being  an  alien,  being  then  in  London,  &c. 

Baron  Street.  Mr.  Busby,  notwithstanding  I 
must  proceed  to  try  you,  tne  Grand  Jury  hav- 
ing found  the  bill  Billavera  ;  you  say  you  are 
an  alien  ;  if  that  be  so,  then  you  are  widiout 
this  law  of  the  <27th  of  Eliz. 

Bushy.  I  had  not  my  Habeas  Corpus,  and 
so  am  dejpriyed  of  my  witnesses  to  prove  that  I 
am  an  alien  born. 

Baron  Street.  If  they  prove  you  not  a  na- 
tive, then  the  Indictment  rails. 

Ilien  the  Clerk  of  Arraignmentt  proceeded  ta 
arraign  the  prisoner. 

Clerk.  George  Busby, 'hold  up  thy  hand» 
(which  he  did.)  "  Thou  standest  inmded  bj 
the  name  of  George  Busby,  late  of. .West-Har 
lam  in  the  county  of  Derby,  clerk,  .for  that 
thou,  being  a  subject  of  our  sovereign  lord  the 
king  that  now  is,  and  being  likewise  bom 
within  this  kingdom  of  England,  was  madlfe 
and  ordained  a  nicest  by  the  authority  derived 
and  pretended  from  the  See  of  R!bme,  after  th^ 
feast  of  the  Nativity  of  St.  John  Baptist,  in  th« 
fo^  year  of  the  reign  of  our  lady  Ehiiabeth, 
late  queen  of  England,  &o.  an4  bdcne  the  16th 
day  of  March,  in  the  3Srd  year  jof  the  rehrn  of 
our  sotereign  lord  Charles  the  second,  of  Eiu^«> 
famdy  Scotland,  France  and  Ireland*  king,  £- 
fonder  of  the  faith,  6co.  the  laws  aodstat&tf  of 
thiskin^bmof  England  Kttie  weighing,  nor 
the  punishments  in  the  same  ountained  not  at 
allr^aidiogi  with  force  and  arms,  ^.  at  the 
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, of   Weet  Hklismi    ofinvwd,    in    the 

county  9I'  Derliy  albramiil,  b(;tiig  within  tins 
Uagdom  ef.  England,  tolnntanty,  froely  and 
iKMonaUv,  the  16tfa  dby  of  Marcli,  in  the  9Sd 
year  of  tae  rdga  aforesaMlf  hadi  been  nad  re- 
toained,  contnury  ta  tha  ibrm  of  the  statnte  in 
that  case  made  and  provided  ;  and  acainat  the 
peaee  ef  oar  serereign  krd  the  king,  ms  crawn 
and  dignifty,  &c." 

Baron  Streti,  How  sDTest  thou,  George 
Bnahy,  art  then  Onilty  of  this  felony  and 
traaaon  whereof  thou  atandest  indicMd,  or  Vot 
Guilty? 

'  JBiitly.  This  Indictment,  my  kNpd,  is  not  full; 
it  recitea  not  the  partieufaur  case  in  the  statute 
of  queen  Elizabeth,  viz.  thai  I  took  orders  be> 
ymsA  sea,  and  another  point,  that  lam  a  native 
of  theking'a deninions. 
•  Bai«ojSre«^.  Yonm^bemadea  prip9tfai 
England  by  the  authority  of  dw  bishop  of 
Rome,  as  well  as  at  Rome. 
-  -fia«fiy.  How  can  I  be  made  a  priest  m  Enif- 
land  by  the  authority  of  the  bishop  of  Rcm^e, 
where  there  is  no  such  authority  P 

Baron  Street,  Yon  must  plead  to  your  In* 
lUctment  as  it  stands. 

Btuby.  Then,  my  lord,  I  hnmUy  beg  I  may 
pe  allowed  oounaeL 

Baron  Street,  If  any  point  in  law  arise,  you 
ah&nbe  allowed  counsel. 

Busbv.  Thtf  time  and  place  is  not  Specified  in 
Uie  Indictment. 

■  Baron  Street  If  that  boso,  it  is  BBWterial.— 
But  upon  view  of  the  Indictment,  it  was  tmind 
fight. 

CUrk  of  Arraign,  .George  Bi^Bby,  hold  up 
thy  hand ;  art  thou  Guiky  of  this  fedictment, 
pr  Not  Guilty  ? 

Busty,  (then  holding  ap  his  hand)  said,  Not 
Guilty. 

CUrk  of  Arraign.  Colprit,  how  wilt  thau  be 
tried  l^-BrnMby,  By  God  awl  my  country. 

Clerk,  God  sent!  thee  a  good*di4iverai)L*e. 
^  'Baron  Street.  Now  we  v/ill  see  if  yoor  objec- 
tions be  of  any  weight ;  you  bear  t|ie  f  udict- 
ment  read,  which  was  ut  ante^  being  a  stib^ 
of  ibe  king's,  bom  witliin  this  realm ;  voti  niay 
be  made  a  priest  by  ihe  authority  of  tlome,  in 
Eaghmd,  Ireland,  or  Germany,*  or  any  whire 
Use,  and  ftat  will  make  you  a  piiest  withiu  this 
law. 

Btubj^.  i  am  no  native,  I  wan  bom  beyond 


:tbe 

Baron  Strut  *  Yonr  being  a  native,  is  matter 
a£nttf  and  must  oe  i}rorft>{L 

Busbjf,  My  lord,  t  m  ^ve  I  may  have  right  of 
chaUeagtag  the  jury. 

Baran  Strtet.  Sure  we  must  have  the  jury 
hefoce  at  first,  Mwee  you  can  challenge  auy  of 
them. 

So  the  joty  being  eaHed,  Busby  challenged 
JMroQintorilv  near  the  nmnber  allowed  by  the 
bir.~-Tli«  king's  counael  did  exoe{>t  againrt 

jMno  Sirttt*^  Ha^  a  oaae,  Mr.  Buaby,  at 
jan  panl,  if  ymt^halkfigepeMsiplorily  above 


The'  names  of  the  petty  jmy  ai^oiii  w 
Samnel  Wsii^,  gent.  Iho.  WilsoM,  gent.  Jaha 
Steer,  John  RatcUF,  Ed.  Weimealy,  ge«t  H  it 
ham  Horn,  gent.  George  Yrieket,  gent.  Jen&> 
minh  Ward,  John  H^iper,  John  Crea««el,-  gent. 
Bdnrand  Woodhead,  Anthony  Bowne. 

Then  Mr.  Bridges,  counsel  for  the  kisg, 
ap«ed  the  indktment. 

Mr.  Bridget,  May  it  please  your  lordshq^ 
and  .the  gentlemeD  ot  the  jury,  the  prisoner  at 
the  bar,  Cborjfe  Busby,  stands  tndieted  for  high 
treason,  %a  it  is  aHedgisd  in  the  IndirtmeBt,  tM 
he  being  bom  within  tlie  king's  dominiane,  and 
nmdc  a  priest,  and  having  received  ordera  by 
ptctendad  authority  from  tne  see  of  Hone,  did 
the  idth  da^  of  March  hot  come  into  tfaemdiB 
of  EnpkmJ,  as  it  is  laid  in  the  indiotaaent,  to 
WeathaHiaBi,  in  the  caunty  of  Derby,  and  tbera 
he  did  abide,  contrary  to  the  form  of  the  ala-i 
tma;  and  this  is  laid  to  be  traileraiialy  doaie^ 
To  this  he  hath  pleaded  Not  Guilty  ;  'and  we 
are  to  pro5;e  it  upon  him,  by  tlie  kuig^s  evidence; 
whom  we  are  now  to  call. 

Mr.  CiJombes,  Genthimen  of  tlte  jury,  yoi 
have  hciird  the  Indictment  read  and  ooenedy 
you  will  prcsentfy  have  it  fully  proTcd,  and 
nigMy  aggravated  by  oar  evidence ;  for,  gen- 
tlemen, wo  shall  prove  that  the  prisoner  at  th« 
bar  is  nut  only  a  Po|Hsh  priest,  but  a  Jesatt,and 
this  by  his  own  eonf'esaion ;  and  that  his  name 
was  inserted  in  sir  William  WaUer*s  wamnt, 
when  he  came  down  into  this  country  to  search 
for  Jesuits :  That  he  has  held  a  secret  ami  dan- 
gerous coiTcspondence  with  Harcoott,  Irdandi 
and  other  Popish  traitors :  That  he  has  been 
their  procorator,  and  disbursed  and  received 
great  sums  of  money  for  them. 

Gentlemen, -the  prisoner  hath  been  a  perco^ 
highly  suspected,  as  well  as  dangevoua  to  the 
goremmcnt,  tor  some  years;  ibr  treaaonaMe 
matters  of  another  nature  than  he  stands  indict* 
ed  of,  have  been  deposed  against  him  upon 
oath  at  the  council  bnan),  and  thereupon  a  strict 
warrant  to  a]>prrhend  him  was  directed  to  Mr. 
Gilbert  (a  worthy  gentleman  and  jostioe  of 
peace  of  til  is  county.)  Mr.  Gilbert,  irentlemeny 
wifl  presently  tdl  ^  ou  the  manner  of  his  taking 
him  in  an  o^cure  place  in  the  roof  of  one  Mr. 
Powtntrshonse  at  Westhallam,  in  this  oomvty. 
But  here  I  mu^  beg  leave  to  digress ;  for  i 
cannot  but  take  notice  of  the  malMsious  temper 
and  i»asc  practices  of  this  sort  of  men ;  ior 
though  Air.  Gilbert  acted  by  virtue  of  a  war*- 
raiit  troni  the  Lunis  of  the  council,  and  ha^ 
since  received  an  approbation  from  his  ma- 
jesty of  Mhat  he  did,  under  the  hand  of  a 
secretary  of  state,  yet  could  not  those  peo- 
ple tbrli'ar  to  raise  false  and  scandalous  re^ 
Corts  of,  and  make  false  accusations  against 
im,  upon  this  rery  account :  but  what  is  it 
they  will  not  do  to  discourage  Protestant  ma- 

r'stratea  fr6m  domg  their  duty  against  than  ? 
conieas,  nothing  is  tobeironiiered  at  since  the 
barbarous  murder  of  air  Edmundbury  .Godfivj^ 
But  to  procpcd,  genllaBen,  we  shall  also  prove 
ta  yott,  that  the  prisoner  iaao  little  a  friend  even 
to  the  civil  government  of  this  natioD,  that  lift 


Mi}  VRA1S  'rattAUk  i^  CnAM^  11/  l6gl«-^  M^B  TrmimA.         '[&» 


■is  SMBiMNfY  Mr.  PMvliiit  to 
mttfakm  the oa& «r  aOegknoe,  wbkh 
M  sdtiipM  9^  by  Hm  JcMlB ;  forltbiok 
tbcvfleedarpmrtBwiU)^  Qm- 

tkmak,  A0  ttUBgi  I  hwe  ilraidy  opened,  eve 
nellers  of  high  egi^fetioo,  and  come  in  by 
wnj  of  indiotnieKt  But  tlW  which  id  thu 
ease  we  rely  upon  is  diie,  that  the  pnaener  has 
biytind,  awmed,  confened,  and  abaoWed,  in 
the  Pspiah  way,  that  he  has  given  the  sacm^ 
OMOiy  and  aaidmaaa  Tenr  frei|ueDtly  in  hia 
Fppjeh  TQalBaeiita;  and  tor  pvooif  ot  thiawe 
have  a  doad  of  witnesaes. 

CksntienMn  yon  hear  the  prisoner  ia  indicted 
ipott  a  statute  made  in  the  S7tfi  Eliz.  *  which 
Mesa  it  trdason  ftr  any  subjeetbom  to  take 
aidm  IroiB  the  soe  of  Rome,  aod  afterwards  to 
^(■Miu  in  Boghnid ;   which  kw  I  oonoeivv 
was  not  only  made  Ibr  the  security  of  the  ^- 
SBOBSBt,  wtalao  in  fiivonr  of  the  lay  pafHsts 
theaaslvcs ;  ibr  though  several  statutes  were 
made  to Icei^ them  w&n  thebounds  of  iheir 
aMifianee,  and  to  secnie  the  goverament  from 
thabrvflkdnms  designs;  yet  it  was  experimen- 
tally Ibcmd  tme,  that  no  dan^fers  or  penalties 
whatsoever  «oakl  deter  or  hinder  them  from 
plotting  s^aiast  the  state,  in  order  to  bring  os 
back  agmnto  the  skvery  of  Rmbo  ;  wnibt 
those  jwgling  managers  of  their  (xmsciences 
were  sawed  to  «oine  amongst  ns;  and  tbere- 
Ibre I  may  weDoaM  this  statute,  upon  which 
the jjirisoBsr  stands  indicted,  an  act  of  charity 
to  ^mmnott  papists;  for  it  was  made  to  pre^ 
^sntlMdangersthey  would  otherwise  mntiiem- 
Mm»  into,  as  wdl  as  the  nation.    It  is  true,  in- 
dsed^  goitlteen,  diat^ie  lively  eaoseution  ofthis 
law  has  (by  the  clemency  of  our  iffiaces,  and  good 
nature  of  the  govemmentX  been  many  trniei 
stHpended,  and  nn^t  yet  have  continued  in 
the  shade^-  had  not  me  popish  priests  and  Jesuits 
«oused-|ip  this  sleeping  lion  against  themselves 
by  a  daimuddc  ana  faalish  plot  against  his  ma- 
jesQr^  l^,  the  true  religion  and  well  establi^<« 
ed  govcRiment  of  this  nation ;  die  reality  of 
which  >lias  been  oonftrmed  to  ns,  not  only  by 
the  anaaswenihle  evidence,  of  Coleman's  pa- 
pois,  and  other  loyal  proofs,  but  abo  by  tve- 
^nant  proelamattons,  and  the  uniform  votes  and 
Rsohideas  of  several  parliaments.  I  may  there* 
Ibre  vary  w^  borrow  the  words  of  a  great 
man  «pon  the  like  oooaaisn,  sad  say,  that  at 
this  time  of  thcday  it  is  much  better  to  be  rid 
of  oo^  priest  thsn  many  felons  :  and  thereibre, 
flendemen,  if  our  evidence  shall  make  ^opd 
Mw  Indictment^  I  hope  yon  wiR  do  your  kmg, 
your  cemitry,  and  yoorsdves  the  riglit  to  find 
th»  priscner  guBty.    We  shall  caQ  our  evi* 
Asaee.     CaA  Mr.  Gilbert  (who  was  sworn.) 
Blay  tell  my  lord  hnd  the  Jury,  what  you  can 
si^  conosraiBg       ^^-inoner  at  the  bar. 
.  Gilbert,  My      •«,  i  dwell  within  two  miles 
af  Mr.  Powtrel  s  house  at  West^Halkm,  the 
pkwe  where  the  prisoner  was  taken,  and  have 
havd'that  he  hath  been  a  priest,  hi  that  family 
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*  IteStatatb'is  faiserted  hi  the  Caseof  Bn)m« 

snLfi  fw  iUyt€  this  Cottactian* 
yoi^  VIII. 


Sttorsevwt.Moa,  ttougk  I'M  vmrtatkaivk 
hinpeiBoiiaUy,  nor,  to  lbs  bast  of  my  knowMM 
ever  saw  him  tiU  I  iqiprebended  him,  wUoh 
whiflh  was  the  16th  of  Marah  kst,  the  very 
day  on  whi(^  thejudgsswentoatof  Iksby  the 
last  Lent  assizes ;  the  finit  enquiry  I  made  site 
him,  was  oscasioned^y  a  letter  and  a  mes- 
senger from  sir  SimsnOegg,  about  November 
1678,  at  which  time  I  sent  a  wanant  to  the 
constable  at  West-Ualkm,  to  seaieh  for;,  the 
said  Cteoige  Busby,  but  he  coidd  not  tbt»  ba 
found ;  at  that  tiaie  it  waa.^iaportsd^  that  ^ 
wasajesnit,  and  oonceaned  in  the  plot  ;wfaMb 
I  had  reason  to  believe,  becaate  when  Mr.  Guy 
came  to  search  Mr.  Bowlrel's  house  for  some 
Jesuits  the  January  fbyowing,.by  order  from 
the  lords  of  the  ooaacfl  (in  whidi  service  he 
commanded  me  to  attend  hnn),  we  perceived 
Mis.  Powtiel  (who  is  Buby's  niece)  ^  be 
much  tvoaUed,  and  in  a  great  paanon,  the 
cause  whereof  Mr.  Powtrel  declared  to  be  fbr 
fear  the  said  search  was  amde  for  her  uncle 
Busby,  who,  as  I  heard  afterwardi,  was  theii  it 
the  house,  tliough  at  that  time  ha  was  lepertsd 
to  be  fled. 

JSowerer,  the  government  had  a  jealous  eye 
on  thisBosby  about  two  years  agd^  as. may 
ap^ar  by  a  warrant  from  the  lUvnto  of  thja 
Coimcil,  which  warrant  I  have  ready,  and 
huflBUy  pray,  your  lordship  it  may  be  ««ad 
openlyin  eoart. 

BaroniSlrrce^  Letitberaad. 

Ckrk.  «<  Whereas  uribrroation  hath  hem 
given  to  his  mi^jesty  in  eomieil  upon  oath,  lliat 
Geoige  Vnsby  kte  of  West-HaUam,  m  the 
county  of  Deihy,  is  a  lONited  priest  and  Jesuit) 
and  has  had  a  considerable  part  in  thelabseoii^ 
apiiaay  agauist  the  life'  of  ms  sacred  m^esi^) 
and  the  peace  of  the  gopremsMnt ;  these  ara 
therefore  to  will  and  reduire  you  to  repair  to 
the  place  aforesaid,  or  wnere  ever  dsetbo  asi^ 
George  Busby  shall  be  found,  and  himto  seiaa 
and  apprehend,  end  convey  to  the  next  coutttv*- 
gad,  there  to  remain  incuse  custody,  until  he 
shall  be  deliverad  by  the  due  course  of  hnr. 
And  all  mayors,  shenfls,  justieese£  the  pesce^ 
constables,  and  other  his  majesty's  offioers  aadl 
tofuy  subjects  are  to  be  assisting  unto  yon  in 
theexerutiqin  .hereof,  as  th^  w3l  asaw^  the 
contrary  ;  fbr  which  thb  shall  be  your  war- 
rant. Dated  at  the  coundl'Chamber  m  Whit^» 
ball,  the  19tb  day  of  March,  1678.  Worcester, 
Clarendon,  Aylsbury,  H.  London,  Sunderland^ 
Bssez,  Falconbridge. 

<<  John  NioHoitAS."  ' 
*'  indorsed  to  Henry  Gilbert,  efli|.  at 

jLocko,  in  the  county  of  lieriby." 

tlien  Mr.  GUhwt  proceeded. 

Mr.  OiJ^tri,  My  lord,  I  received  this  otde^ 
on  Saturday  liie  sed  day  of  March,  1679. 
And  on  Sunday  afternoon  I  Setit  to  Mr.  John 
BagtaH  of^  Derby,  who  waa  thea  nnder-sheHff, 
requiring  him  to  meet  me  eariy  on  Monday 
the  S4th,  at  Mr.  Powtrel's  hmase  at  West^-HaCi 
bun,  abaut  some  earnest  buriness  ktsly  sent 
down  front  thak>i4aof  theoooncil,  wbtfswith 
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bt  taaUf  I  shewwl  ynllM  WMtru^  $  aHer 
irhieh  we  iendiefl  ywy  dififfealiy  id  «verf 
jfumt  «c  craU  ter,  bi|l  litald  not  find  kiio  ; 

the  flewro  at  that  time  ebo. 

About  Aii^iMl,  16f9,  Mr.  Ptowtral  afctaimi  a 
litmeeBftwA  hte  uiMtety  tetivrel  h^oiMl  eea, 
and  ilviaicoiilidently  r^oitMl  by  the  Mieta, 
thatthk'Bir.  Bwby  waaraM  eTertM«  umo» 
»i«h,  thet  whfli  air  W.  Wiiierii  iiiiietium 
«arto«i  Jaanary  ]i§75K  wlh  watiaiitalaewffBh 
&r  iMita  (m  oae  irfweaf  I  aaw  My% 
vame)  and  nviiihl  hare  aeanchcd  at  HaMa— ,  I 
tliaaaadgd  hi»9  and  did  aaaare  Uaa  1  heKared 
hip  waa  geoe  beroiid  aea,  aad  toU  him  hew 
aAfltt  1  had  aearahed  Ihr  hiaa  ia  Taia ;  whcre^ 
Hfioa  air  W.  Walkr>dirartBd  ie  anather  alaee, 
thoafh  I  haf^ahacttialbnBed  aaioep  that  Baihy 
waajMmroutef  England  aiace  the  diaoovenr 
eftheiM. 

But  ahoat  Chnainaa  h«l,  and  MMB,  I  iMvinr 
hadfONiaathat  JivMfv  waa  irt  Eairiand,  aiid 
faalieabify  at  Wtat^Hattafti,  and  had  bean 
aeen  last  oora-harveat  to  walk  in  Mr.  Bowtrel'te 
caadan  with  one  Anne  Soalby,  a  widow,  I 
thoaght  it  my  duty  to  make  it  my  ftnther  en* 
fwry  after  hna»  which  i  did  en  the  firat  day 
m  March  iaat,  and  cane  to  the  heuae  to  bay 
aaoM  wood  ibr  my  ooal-pitat  aad  then  hrongfat 
five  er  u  peffMMia  with  me,  and  aent  far  the 
oaoitahle  to  bdp  me  III  aearehfor  hot,  which 
.1M  didaaoat  pait  oi'theafteraaeii,  bat  eonU  not 
find  him,  thooffh  he  was  aeento  be  wattang^ta 
the  gavden  with  the  aaid  Anne  SmaUqrwhen  I 
eamafirstimo  the  heoae,  aa  1  waa awemaiihi 
mlhraMd ;  hot  when  1  aafced  the  aaid  Anne 
Jteattey  for  him,  ahe  affirmed  with  many  pro- 
teatatkma,  that  he  waa  ia  Fhaid8n»  and  not  in 
fiQghuid,aadthBt  if  I  had  an|^  hnainem  with 
hkn,  I  nmal  ^  beyendaea  to  him,  tor  ahe  had 
aataafenhimterahofetwoyeara;  thoogh  ahe 
had  helped  t»  oanvey  him  ant  of  tfaeganlen 
into  hia  hMimgp.hDle,  but  a  few  minutea  before : 


areaer,  1  nrocaadtd  in  my  aearch,  and  found 
the  ehanAer  wfaaee  Bnahjr  todged,  acrimaon 


ToatmaBt,  wherein,  was  packed  ap  a 
aiok,  a  aaanipleef  the  aame(aa  the  Papists  call 
them)  an  akar,  atone,  suraliee,  and  a  box  of 
wafers,  maaa^boolca,  and  dtvera  other  poaiah 
thiaga:  ThenltoU  Mrs.  Braylslbni^a  Imia- 
womanol?  Mr.  Powtrel's)  aad  the  said  Anne 
Sroall^,  those  things^  signify  that  a  priest 
bekmged  t4»  the  boose ;  for  the  book  had  been 
lately  used,  as  was  apparent  by  the  string  wbioli 
was  pot  betwi^  two  leaves,  whereof  Festa  Fe- 
j^uarii  was  on  the.  one  side,  and  Feata  Martii 
was  on  the  otlier  skle ;  butthev  stiffly  affirmed 
that  no  priest  had  b^eki  ther^  of  above  two  years 
helbre,  and  jeered  me  when  I  ooold  not  find 
him,  and  said,  if  there  waaa  piicst  in  the  house 
why  did  I  not  t^  him  ? 

When  1  had  done  searehinfp,  and  coold  not 
find  him,  i  took  wvay  the  vestmeot,  and  other 
AiaiglL  which  1  faaoaght  to  the.  assises,  a  iert- 
aightaAer,  anddida^Mr.  ioatfoa  Charlton 
thai  aicait);hia  ofinkm,  what  I 


ahooUjda  with  tham ;  he  tohl«w  th^ 
baborait,  aeeaeding  fa  kar;  i  aaiaeatiii  has 
Ihfonr,  that  i  aMght  aand  them  again  ta-  tha 
aama  plant,  for  two  orthne  daya«  to  amlaa  tha 
pfieataaore  confidcntythati  mighl>/lfetlar«p4 
prebend  him ;  ho  toM  me,  he  eauM  giva  na 
each  permiawm ;  hot  inakt«d»  that  they  oaght 
to  be  destroyed. 

When  all  the  bMinem  waadoaaaitha  aa* 
aiaaiontheefowii'*aida(whcteI  waaehttgBdto 
aMBwl)  en  Mareh  the  16th  day  at  ai0fat»  Iwant 
to  the  jodga  agaia,  andcnaredhiajardahip'a 
pardon  for  presuming  toaaad  back  tha  papiah 
tfahigB,caatrary  to  his  opinion}  bntaeoqaiaiBd 
him  that  i  intended  to  go  aikr  ikam  fa 
Wcst^dttam  that  night,  and  if  I  cmM  aof 
cateh  the  prasat,  I  rasolved  to  bcinr  the  aaaaa 
thingiagaini  andaftar  1  had  asked  hishmd^ 
ship  seme  gmsjiona,  and  receifed  hiadiaaatiena^ 
I  came  to  my  own  hoaae,aiid  went  abonlelaMn 
ofthe  chick  atnight  (with aoam covapany  t» 
aaaiat  me)  lo  Hdlhmi,  aad  aet  two  BNtt  to  watch 
mthe  garden,  ahd  one  in  the  idmivh  yard 
(ioiningto  anaterside  of  the  honae)  to  see  tf 
they  could  spy  any  light,  or  hear  any  waUsmg 
in  the fciAs  or  iUse doors,  when  1  maoaa  noiaa 
on  the  other  side  of  the  houae.  laentaraaa 
befoie  tooatt  up  the conatable, and  when  ha 
and  two  or  three  naerecame,  I  knocked  atMra.- 
Aane  Hamlley's  window,  afaant  tweire  oCtha 
chick  in  thenight,  and  said  aland,  Mrs.  Smalley 
open  the  doors,  1  am  ooom  to  saarcdi  tor  a  po« 
pioh  prieBt.  She  started  up»  and  saiiL  Wha 
waa  there?  1  told  her,  it  waa  I,ahekniw  ma 
weQ  enongh,  I  iweh  at  Locko.  Then  1  ataid 
a  pretty  apaec  of  time,  and  called  akmd  to  her 
again,  and  spoke  the  like  words :  hut  by  that 
time,  I  auppoae  ahe  and  her  bcdfeMow»  Mra. 
Braylafonl,  were  gone  to  give  the  prhMt  notice 
and  to  help  him  to  hia  hidmg-hole,  for  no-  bod  v 
anaweredme;  then  after  a  prettj^  iPMey  I 
called  to  her  a  third  tinoe,  and  ra%nil«a  her,m 
the  kmg's  naitte,  to  open  tha  deem,  fori  waa 
eeme  to  searefa  for  Bumw ,  tha  Joooit,  who  waa 
a  traitor.by  law,  and  ii'sne  wonid  net  open  .tha 
doers,  I  would  cause  the  eonatabla  to  foive  thaak 
open ;  and  when  I  could  have  no  awmNw  fiana 
her,  I  Font  to  Joaeph^s  Dudley'a.  cbamhac 
window,  aad  called  these,  eharginy  bin  in  tha 
haaff*  s namato  apen  thadaois,  hui*  naaaamar 
at  fdl  was  retuniad ;  fik  ha  aba  wips  ganeinta 
the pcieta'a chamber, and  found  Anne&nallejr 
busy  in  helpaig.Suslnr  to  secure  hinuwilf,  aatha 
said  Joseph  Dudlev  did  ai'terwards  iafoim  ma. 

After  1  had  staid  abaot  a  ^oarlar  of  an  ha«r 
I  ooramandtd  the  constable,  mthe  king's  name 
to  break  the doenopen^  which  was  d^$  ami 
when  we  eameinto  me  priest'^  chamber,  Ifnmid 
the  fire  had  baaa  lately  extin^pnished,  the  cool- 
terpain  and  tha  blanlBeta  laid  m  coniuaed  hea|M 
anthe  bed,  aniaome  part  of  them  warm*  and 
aame  part  eoM ;  the  upper  part  of  4ha  teathea 
bed  waa. cold;  wfaidil  woadamd  at,  then  I 
put  my  hand  andeaneath,  aad  thebtd  waa 
warm}  forthoy  had  tiwwad  it.  I  looked  fiir 
tha  pillow,  aheeta,  cap,  dm.  hot  AmmfiamAay 
(aslwaaafterwai)dt.nfamed),hadtahHi  '^ 
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isto-tlMdAinber  t^beretbe  by.  I  ■tked  her 
dnrws  ^MMicmB  alimit  the  person  ttiathtd  lain 
k  thM  bedtlMi  niglit,  ami  particiilaHy ,  whether 
mr  vmH  wIm  not  Bubv?  fibe  told  me,  no 
bMy  iMd  hki  in  thst  had  Aat  night ;  I  told  her, 
lwM«tnre  tome  perwn  had  lain  there;  for^ 
ftuMf  bed  WW  warm  wi  thennder  side :  she 
iMk  many  proCeslalions,  that  D<4Mid3r  had  lain 
there  efArers  nights  hefhre :  I  replied,  if  4^e 
wurfi  diiugtti  the  peraon  who  had  lahi  there, 
Itwoiidaweher  aodnte  moeh  trouble;  bat 
aB  LoooldBay  would  not  prevail,  I  told 

fs  I  OHBI  aean^i,  lor  I  was  oonAdent,  that 
paa  in  the  Hooae,  beeadse  she  woald 
■at  iocha^  who  itwaa  that  lay  there. 
^  I  began  to  aeavch  about  one  o'dodc,  and 
etaUktnmd  m  after  ten  next  momintr  before  I 
«Mdd  4faid  him  tand  thougfh  the  WBlchera  in 
Ae  gaffleti  tM  me,  they  heard  his  paoea  and 
••spa  vtry  tpWnly  amongat  the  lofts  and  iUse 
iooia^*  a«d  deM*ribed  on  the  oot-nde  of  the 
hayia  the  phMWwhere  they  last  heafd  him, 
wilbin  the  apaee  of  niae  or  ten  Ibot  where  he 
was  hid  ;  yet  were  we  almost  so  many  hours 
Mlbtfai  we  ooeJd  mid  iiim. 
^  At  lastwhen  the  searehers  were  almost  all 
(ifatf,  Atti»  StaiaHey,  add  others  of  the  ikmily, 
aeoflbd  at  ns,  and  asked,  What,  have  you  not 
wWmI  hm  yel  P  Y<an  said  there  was  a  pneat 
hi  the  houae,  why  do  yea  not  find  him  then  P 
Why  do  yon  not  take  nhn  P  I  said.  All  in  good 
Mmef  I'wns  resolved  to  IM  him,  or'starve 
Mmi  o«t ;  Nay,  the  Ibot-boy  of  tiie  house,  see- 
mg*  my  ssftant  look  withhi  the  Idtchen-chim- 
•ey,  where  thefo  hung  a  port-mantle,  said, 
jeering  to  my  man,  Lme  if  he  be  not  in  the 
pait-nitamie. 

After  those  penons  had  |deased  themsdves 
a  gooo  wmle  win  moekmg  us  nn*  onr  disap* 
fomdMnt,  I  pennaded  two  or  three  of  tne 
seafehsffs  once  again  to  dimb  npon  the  loAi 
fwhksh  1  oouM  not  do  myself,  by  reason  of  a 
laaneBeas  in  onr  ahoiAder),  and  look  well  near 
the  oboe  where  Dnsby*s  Isst  steps  were 
heard.  Whieh  when  they  had  done  some 
whiltv.and  ibund  nothinr,  I  took  my  sword 
ani  seabhard,  being  in  the  room  undemei^) 
ani  knoelDBd  on  w  plaister-fldors  orer  my 
heaA,  and  canaed  them  to  answer  me  with  die 


as  near  the  sf  me  j^aoe  as  they 
could,  and  whenwehaAeiamiiiea  the  floors  in 
1  Jlpiooked  near  mrtD  astaek  of 
but  they  could  not  answer 
within  a  yard';  1  Imockeii  sgain  in  two  or  three 
pbcea  near  the  csklmn^ys;  yet  still  they  oouU 
SMit  answer  near  those  plaoesy  but  told  me 
there  was  nodiing;  but  tika  and  roofing ;  I  hid 
them  break  open  those  tiles,  which  they  did, 
cipMMl' under  them  a  wooden  door,*  and  a 
hinge;  bihiditbeM break  the  doer; 
jft&i 


thcnoBaoftheaeantetS|mt  in  bi^  hand  into 

fiUie  hole'  that  was  broken  in  the  door,  and 

IkarfeM ; -llmd  he  UM  W  some  hedy  wis  in 

>4br«miM  had  thrown  his  hand  off 

|4llan  I  'eaneaJ^tfaem  to  break  open  the 

whMiwhfln  tfaey^haddone,  Boiby 

4«BiMt  ikem4»  bedrn; 


when  thqr  toM  toi^  what  he  said  to  diem, 
I  cfaartfed  them  to  be  civil  to  him,  And  bridtf 
hfan  t(f  me,  whieh  they  did.  Then  1  arre^^ 
him  in  his  majes^'s  name  for  high  treatoii, 
and  after  he  had  refreshed  himself^a  little,  I 
told  him  he  most  get  on  his  boots,  and  pre* 
pare  himself  to  ffo  to  Deihy. 

Soon  after  his  apprehemsidn,  (t  pelroeifhig' 
him  to  be  a  little  dismayed)  I  eno^tifagod  Mni 
and  said,  he  should  have  all  the  favour  a  lier- 
son  in  his  cfavumstanoes  conid  expeot";  for'  I 
told  him,  I  understood  he  was  a  gentlomali  of 
a  eood  family  in  Buckinghamshire  or  Chcford- 
shire,  and  that  his  brother  lived  at  Coddington, 
in  Oxfordshire,  which  he  aokinwledged,  ^d 
thanked  me  for  my  civility. 

I  was  so  well  satisfied  Aat  we  had  appre- 
hended him,  after  much  tedious  watching  and 
searehing,  tliat  I  never  thoiarht  of  sending  any 
man  to  nok  what  was  in  the  hiding  hole  with, 
him;  but  after  an  hour's  stay,  or  hereabouts, 
I  took  him  away  from  Hydlam  between  eleven* 
and  twdve  o^dock  on  the  itth  of  Mamh  hist, 
and  brought  him  to  Oeiby  between  one  and 
two  o'clock  ;  where,  after  I  had  taken  his  ex- 
•minatkm,  I  mdde  a  Mittimus,  and  oomoutied 
him  to  Dttby  gaol. 

On  Saturtey  following,  I  writ  a  letter  to  Die* 
ford  to  the  right  honourable  the  earl  of  Coh-' 
way,  one  of  his  muesty's  principal  necretariet 
of  state,  informing  his  Toiuship  of  the  appre- 
hending and  commitmeot  of  Busby,  and  in- 
ckised  a  copy  of  hb  examination,  to  trhich  bla 
lordship  writ  me  a  letter  in  answer,  that  he  had 
acquainted  his  mi^esty  with  my  prooeedingsi 
who  did  very  well  spprove  of  wltat  I  had  done. 
-  BttsfW.  My  Wra,  I  am  an  afien^lMim  at 
Dmssels. 

BaronS^reef.  Was  your  father  of  diatplaeef 
It  is  a  very  good  ftuninr. 

Buiky.  My  fother  fared  at  Coddington,  my 
mother  waa  an  heiress,  and  here  is  an  afiidavit 
ready  to  be  produced  of  what  children  my  fo- 
ther  had  berars  he  vrent  beyond  sea,  boni  at 
Coddington,  out  of  the  register  o€  duit  plaee ; 
I  have  had  no  time  to  bring  a  particnlaroani«> 
flcsflte  where  I  was  bom,  and  mat  other  ditl- 
dren  my  fother  had  beyond  sea  %  my  fotfaer 
went  over  about  the  beginning  of  the  troubles, 
and  I  am  about  40  yean  of  age. 

After  die  Judge  had  tfM  Busby  of  die  Act 
for  Naturalization, 

Mr.  BKj6y.  1  suppose,  my  lord,  that  act 
may  stand  good  as  to  privileges  of  the  sul^ect, 
but  not  as  to  penalties. 

Baron  Street,  Yes,  as  to  all  intenjis  and  pur-* 
poses :  Read  the  Act  29  C(Mr.  S,  cap.  6. 

V  An  Act  for  die  NaturaKzing  of  Children  of 
his  M^esty's  English  9l>lyect8y  boni  io 
foreign  Countries  muring  the  lateTronblet, 

-  '*  Whereas  daring  the  Iste  unhappy  troubled 
in  England,  ^which  oegan  in  the  year  of  our 
Lord,  1641,  and  continued  until  the  time  of  his 


miqesty's  most  ha| 
nntfesty^aBnglMi 


y 


bilky.^,.Qtberi,  did  eitber  Iry  rewMW  of  tbeir. 
attSadance  upon  liis  majestv,  or  for  fear  of  tbe 
thea  usurped  uowers,  reside  io  jpttrts  beyond 
tbe  seas  out  or  bis  majesty's  donunions,  and  it 
may  hereafter  beoome  difficult  ia.  majse  proof 
oT  the  occasion  of  such  their  residence :  Now 
for  preventing  of  all  disputes  and  questions  that 
may  arise,  irhetber  the  children  of  such  his 
mt^esty^s  8id>jects  of  this  realm  are  natural- 
bom  subjects  of  our  soverei^  lord  the  kingy 
t^d  to  express  a  due  sense  of  tbe  merit  of  all 
«ucb  loyal  persons  as  oulf  of  their  du^  and  fide- 
lity io  liis  9ia|esty  and  his  father  of  Uessed 
tneinory,  did  roregOi  or  were  driven  from  their 
lUtive  country : 

*^  Be  it  declared  and  enacted  bj^  the  King's 
niost^xxiellen^  m^est^,  by  and  with  tbe  cou-^ 
aeht  of  ibe  Lords  spirilual  and  temporal,  and 
Ib^  Commons  in  tius  present  parliament  as- 
sembled, and  bv  the  authority  of  the  same, 
Ttliat  Charles  Gerard,  and  Elizabeth  Gerard, 
<^dren  of  the  light  honourable  Charles  lord 
Cenu'd  of  Brandon^  Trever  Wheler,  and  Do- 
rothy-EUzabeth  T^Fhvler  qhildreu  of  sir  Charles 
TTbeler,  baronet,  Ann  RaTenscroft  tbe  wife  of 
Edward  Ravenscroft  of  Bretton  in  the  county 
of  Flint,  esq.  ;  one  of  the  daughters  of  sir 
Richard  Uoyd,  knight,  deceai^d,  born  at 
Calais  in  France,  and  all  other  persons  who  ai 
^ny  time  between  the  14th  day  of  June  in  the 
said  year  of  our  Lord  lj941,  ana  the  U4i\k  day  of 
Marcb  in  the  year  of  biir  Lord  1^60,  were  bom 
9iit  of  his  majes^'s  dominions,  and  whose 
&the]rs  and  mothers  were  natural  bom  suluects 
of  this  realm,  are  hereby  declared  and  sh&u  for 
«rer  be  esteemed  and  taken  to  all  intents  and 
purposes,  to  be  and  to  have  been  the  natural 
oorn  subjects  of  this  kingdom  ;  and  that  the 
said  children,  And  all  other  persons  born  as 
aloresaid,  and  every  of  them,  are  and  shall  be 
adjud^^,  reputed,  and'taken  to  be  and  to  have 
'  been,  m  every  respect  and  degree,  natural  bom 
subjects,  and  free  to  aA  intents,  purposes,  and 
constructions,  as  if  they  and  i^very  ot  them  had 
been  bom  in  England. 

**  And  be  it  rurther  enacted  and  declared  by 
tlie  authoiity  aibresaid,  That  the  children,  and 
other  Dersons  as  aforesaid,  and  every  of  them, 
shall  oe,  and  are  hereby  enabled  and  adjudged 
Able,  to  all  intents,  constructions,  and  purposes 
whatsoever,  as  well  to  demand,  as  to  have  and 
^oy  any  titles  of  hbilotir,  manors,  lands,  te- 
nements,^ and  hereditaments,  and  all  other  pri- 
fitegper  and  ilbmtnitties  belonging  to  the  liege 
psople  and  natural  so^ects  of  this  kingdom, 
and  to  make  his  or  their  i«8ort  or  pedigree,  as 
hehr  to  his,  their,  or  any  of  tbeir  ancestors, 
line«]  or  eofiateral,  by  reason  of  any  descent, 
remainder,  reverter,  right,  or  other  title,  con- 
veyance, legacy,  or  bequest  whatsoever,  which 
Mtby  may,  or  shall  descend,  remain,  revert, 
•ecrne,  eome  or  grow  unto  Ihe  sttd  children, 
.  or  p&sQns  bora  as  afi>re$ai<L  or  any  of  them  ; 
as  also  to  have  and  einoy  atf  raanots,  hmdsand 
tenements,  or  other  nereditamexUs,  by  way  €flf 
purchase  orginof  any  person  or  persons  wnat- 
%9fX9efi  «9  jdJM  to  prosec^tfte,  jHKaij%  maiotain, 
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avosv  and  j«stify  aU  and  all 
suits  and  caipses*  and  aU  other  thapi  ^ 
lawfidly,  UbeiaUy,  iiee^  amdSnX^^  aa  if  Ilia 
said  cluldrei),  ana  the  pamona  boroat  afbrnaiii^ 
and  every  of  tbm  had.basii  bora af  >Kagliah 
pajpppny  within  this  kiffgdami  ot  aa  any  olhas 
person  or  persona  b9En  witfaia  this  Iwngdsin 
may  lawiuUy  in  any  wisa  da(  aaylaw,  aatf 
statute,  praviaioii,  cusIiub,  or  olhv  tote  «i4m|f* 
soever,  bad,  made,  done,  pcomalgiBd,fvomna4f 
or  provided,  to  the  contrary  tharoof  in  any  wisfi 
notwithstanding ;  providied  always,  IM  «• 
person,  other  than  tbe  petaoas  ojwraNdiy  mmat 
m  this  act,  shall  have  any  beoffitthisabgrv  m^ 
cept  such  peivoa  shall  wiibin  aavoi  vaamwvl 
ensuing,  receive  the  Sacrament  qf  t^B  l4NQd*a 
Supper,  and  within  one  month  nasi  aftapancii 
receivmg  the  Sacramaiil,  take  the  oaitbaiiC 
Allegiance  and  Supremacy  in  soma  of  hia  bmi<^ 
jesty's  courts  at  Westminster,  and  dsliair  iaia 
tbe  oourt,  at  the  same  time,  a  oertifiealaef  aQeh 
his  receiving  the  said  Sacramft|t»  aUd  thov^ 
make,  proof  thereof  by  wi 
ed  viva  voce  upon  oath* 

<«  And  be  it  anther  aoaotad.  That  no 
or  persona,  other  than  the  yewona  Sfnaahr 
named  in  this  act,  shall  have  avj^  teyaw 
thereby,  until  he  or  they  shall  hMra  laoaiviai 
the  Sicrament,  and  made  praaf  tharoof  bt  oai^ 
tiQcateandwiliiesBes,  and  takaft  thaaaw  «alli 
in  manner  aforesaid. 

'^  And  for  the  better  mamJastalwa  and  procf 
of  such  qualiiieatiooa  as  may  aatillaiu^  paM 
to  the  bcuiefit  of  this  ao^  ^faieh-ia  psoaatarf 
time  may  be  vanr  hard  to  ba  proved:  Be  il 
further  enacted,  Th^t  any  parra  hariag  ns* 
cdved  the  saorament,  and  made  pvoaf  Acfaaf 
bv  certificate  ^"^  witnesses,  and  tak^  the  said 
oaths  within  ih»  tioM  afcrtiaid,  in  any  of 
his  majesty's  courts,  in  manner  afiwasakk 
shall  and  may  be  admitted  to  make  aooaf  of 
such  his  <|uaiificalion  in  <tbe  said  oa«c|  hy  viiti* 
nesses  %nvA  voce  to  be  aacaminad  apoa  oath; 
and  (f  he  shall  make  proof  theseof  to  Aba  satia^ 
faction  of  the  said  court,  he  shall  theranpan 
have  a  cerfificate  thereof  oadar  |be  eaal  9^' the 
said  court,  to  be  likewise  aoiolled  in  the  aai4 
court,  and  fiir  ever  afker  qpoo  dbewioy  aaeb 
certificate  or  eorcdlment  tbefeol^  every  aneb 
person  shall  have  full  benefit  of  this  law,  aa  if 
he  had  been  tbaraioeiEpieisly  naiaed.'^ 

Baron  Street,  Tlien  you  we  a  natorri  b<mi 
sttbjactbyfhelateactofpsrtiament;  wberebj^ 
it  appears  that  aH  persons  bom  abroad  Iti  the 
late  troubles,  who  went  ontof^diiskhigdom  by 
reason  of  th^  snffierings  for  the  kmg,  are 
made  natural  borti  subjeds,.  as  if  bom  here. 

Then  Jouph  Dudlejf  was  called  and 


Baton  Street,  Joseph  Du&ley,  doVou  knom^ 
theprisonef  at  the  bar  P  Look  upon  nim.         [ 

Dudl^t  I  k%fp  known  him  thme  Mimnt 
and  more,  <p  b^loog  to  Bfr.  Pa«iitffal*4  al^Woii 
Hallam  to  whaoa  1  waa  at  that  time  a  saiFam^ 
where  ha  offirialed  aa  a  MMMk,  .aod  waa  heplrlai 
da  that  o%(M  irium  Xtav» 


99i        jynSlkTfi  TMAUt  asX:BJLw.M  Mi  Ktal^^  Mgk  aWMMk. 


CM» 


^f  WH 1W0  ^Mft  ItDy  twca^, 

«te|iclth0i«p  fKben  iMkidmffmtfedwMitn 
piiiilHy  f9km  «]MB  hin ;  and  lilwwite  mm 
dki^mtk  lwwu^(lil  itD  W  Ar'wlMwri  by  him^ 
«|1mi»  |»  te  catociyio*;  wliieh>|iftAeqBttidy 

lAwt  fiiTM  Im  cmiM  :  Amk  I  'M  j«elf  have 
«riM»  owftctike  dawi  at  aaob  t«M8»  vMth 
MvelJb^iaftlojM,  tbo«glilini4nl<iflh«r 
tpninit  3i«t«ppaaiyDtOBainBf  labeKsthey 
Ad  wpote  tiinf  tWit  aiftdcoaiidcapommfc 

Bmm  Siwt^.  TcU  «b  what  you  know  tm* 
mtnMg  Uf*  Bo^a  baiar  an  afies)  ai  ha 
fwHiidii  IwhiA  loanaalMiare. 
.  Dm^iey.  Btftf^yoii,  Hia*  what  the  cM 
iwiawwti  JKiatn  BagianAi  hiafalharaBdnna* 
llMAk  wilh  tMr  familj,  'want  begmnd  sea, 
%i4era  ha  waa  ban ;  bafk  mjluxdj  in  iliKmua- 
M  irilh  V9|r  roaalAr  afl4  alhefacif  Ihe  taila  wwa, 
J  mra  haaird>Mr.  Barfrf  rcJalii  what  happen* 
ai  lo  Ibiir  teilLy  ki  ihM  tunas,  aad  that  tbeir 
ibaiMw  ipaaoftMHiina4qwd,  and  UsAtheraiMl 
aMlher  hvinjf  at  Cndihagttn  in  Oacfcwhhira  (as 
iMHribjao)  the  flnl  tune  the  aaMiera  cane  to 
yhaidnr  ^hawe,  he  waaabout  twoyean  M 
arnwwei  aadbeuw  fiigfated  attfaeaokiieiv,  ha 
U  hhM^behiadthebadmlhe  eortahia,  eo 
ii«l  iHnia  Ihay  vara  theia,  none  af  the  hauaa 
imtfw  «hai«  to  find  faim,  which  made  tham 
biJiaralhattha  sokliaia  had  takaohitt,  ornada 
bnaaiwajt  b^t  whan  the  kaldiefa  were  gone, 
hia.  mother  and  9oaae  ol'  the  fknily  latnentliif 
Iwhiminharrhaniber^  ha  hearing  theoi,  ap- 
aaacad ;  ao  that  with  ffreal  joy  tMy  reeared 
koBu  My  kiid,  1  tUdc  die  phice  was  God- 
dinglony  whevp  ha  tells  yon  ma  mother  U?«d, 
aiadthal  it  waa  het'a, shabeing  an  heifMs.  At 
laail  I  aaa  vary  ovtain  I  have  heard  him  apeak 
af  the  alace-  arhare  ha  waa  bom,  to  be  m  or' 
dbonl€adbfdibiie,  I  think  it  waaCaddington ; 
far  it  ia  the  plaae  nHiera  Mr.  Charles  Susby 
kda  aideat  brsllMr  now  Irrsth,  and  he  saith, 
that  fvaai  thence  km  Ibther  and  notfier  went 
bayoiidsea. 

'  Bimky,  Whan  did  yon  hear  me  diseonrse 
anj^anali  thing*  aa  yon  have  raisted,  and  with 
wwMi}  yon  spank  this  by  hearaay,  do  yon 
Mtl     ^ 

Jhidfay.  Sareval  timaa  with  mymaaterand 
alfaara,  aa  I  aud  bafbre,  when  they  haTO  been 
tallnnghuw  some  fiunihea  hawo  baon  mined  by 
^»  great  oppremMma  of  diaae  thnaa.  some 


la  mire  their 


fiiends*  which 


biing  pIttaileKd,  others  BoaMcrterod»and  fbreed 

and  I 

Bothe 
great  aaftdngs  broad  tham  to  go 


haTO  said  waa  your  mother's  ease ;  for 


I  yon 
Oah 


Ma:  And,  my  lord,  whenhewasabont 
ion  yfiiraald,  hedid  almasy,  that  he  oonid  re- 
tnapahnr  midif  i a  tumimg  again  to  phmdw,  and 
kd  being  at  duit  time  mttie  Mden  or  onhard, 
hadidhadehimoelf  inthehcMge,  wherehedid 
'"  they  wave  gone^  m-dien  be  oame 
itweahnaiD  the  efening^  bat  his 
any  of  the  family  knoimg  where 
dbl  f»y  muth  Ibar  dbey  had  ioarhhn ; 

iA  tll^nB>    ikaM  IMMMft  ^Ml#    • 


Hula  jayadr  bnt  alM'^ua  Ihef  ^««Be  imn«dl^ 
ately  b^ond  sea,  and  took  him  with  theai^ 
where  h0*  mother  eontinned  soveral  y^ars  an^ 
km^  aevcnl  chBdren  there,  the  which  1  have 
heard  fain  say  4if  himself,  "and  of  her  being  ift 


Baron  Sttfit*  Mir.  -Hnsby,  iBe  e^deo^ 
says,  lliat  you  toM  a  slorv  m  yonr  metfier^ 
honae  baiagplttidared,  and  how  you  hM  yonr^ 
aelf  ta  the  oaftaioa-  when  yon  waa  t#o  yearn 
old,  and  in  the  garden- hedge,  when  five  yearb 
old,  tor  fear  of  the  soldiers,  and  that  aoan  after 
year  motlier  went  beyond  see,  Wherd'she  hefl 
sararsl  ehildren,  nweh  yonrself  told  from 
yonr  own  month,  and  he  bad  it  notirom  Oiher 
people. 

Baron  Htreit.  But,  Mr.  Dudley,  What  can 
yon  say  as  to  his  beinga  priest  or  jeeuit  ^ 

Dudley.  My  lord,  my  master  and  his  fimiily, 
and  aH  papists  that  were  acquainted  with  him, 
eter  owned  htm  to  be  a  Jesuit ;  and  sereral  of 
them  have  many  times  told  me  so :  Besides 
he  hiasself  has  owned  that  he  was  of  the  socie- 
ty of  Jeans,  particularly  one  tiiiie,  when  1 
snonkl  have  been  his  convert;  teffing  me, 
Whilel  wasout  of  Ae tme fkRh,  ToouM  not 
be  saved  ;  and  there  \rta  no  way  to  be  saved, 
but  by  believing  the  cathioNe  diurcb,  which 
waa  the  Roman  eathdhc,  as  tradition  makes 
appear;  fiirOoAhelpme,  Iwasapoorhoetic, 
and  lad'  by  weak  and  Mbidpastors ;  for  they 
had  their  refigionanly  fVom  Cfahrin  and  Luther, 
and  every  Mily  f^Uaw  was  made  now  a  preacher 
efthegomel,befere  he  understood  it;  but  that 
he  and  air  jesnilB  were  fifteen  years  bbovring 
in  tfieir  studies  and  degrees,  bdbre  they  came 
to  be  ordained. 

Bmby,  I  pray  you,  where  and  when  was  it  t 
saidallthistoyonP 

DwHey,  In  the  srudens  at  Weat-HalMt, 
where  my  master  Mr.  WflUam  f^wti^  and 
Mrs.  Anne  Sknaltey,  after  great  pereuasions, 
sent  me  to  you ;  and  tokf  me  Ihev  had  sent 
you  before ;  and  that  1  should  fine  you  there, 
where  I  did.  And  your  fitst  dbcooiise  was  of 
thegardeiHU  withal  giving  me  a  deseciption  of 
the  lesoit's  college  in  l«iege,  whare  you  (fid 
(as  I  remember)  onfo  your  rrceiv^ng  orders. 
Besides,  I  have  heard  my  master.  Bibs,  flmal- 
ley,  Mrs.  Winifrid  Attwood,  a^id  Gemgi^  Har- 
risou  (who  lived  in  the  collem  beyond  sea) 
own  it  And  yourseV  stud,  That  Mr.  Ev^rs, 
my  kird  Aston's  priest  (who  bad  been  with  you 
at  West-Haflam)  was  yonr  master  and  totos, 
when,  as  I  thhik,  you  were  a  achofcur  at  01. 
v^ner  a. 

Bkdy,  HowhtngdoyoastfyyonhateHved 
at  Weat-Halhmi  P        ^        '^ 

Dudley,  Betwfact  six  and  seven  yean. 

Bwiby.  When  wap  that  I  taJked  of  Aa  gav* 
dens  at  the  coUegfe  of  Liege  P  And  whe^Sr  I 
told  you  f  was  a  jesuit  when  I  apoke  of  Xjegn 
gardensP  MThattime  waa  it,  what  year  P 

Duitey.  I  cannot  say  tiie  fime,  but  it  waa 
smce  I  ffved  atHafiam,  and  ^  was  ^en  yog 
perauaded  meto  beaCittholic. 

JMy.  Tott  Idko  a  ooo^aai  of  six  yaars^ 
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4ms  is  amerostefy.    IVvy, what  fvtare  my  ar* 
ffmuisntB? 

Barpa  StrttU  You  were  about  to  ooovett 
kim,  and  then  youlold  -him  this ;  H  is  eBoiwh 
you  have  endeavoured  to  make  hun  change  his 
cdigion ;  but  it  seems  your  aigumenis  were 
.not  of  80  much  weight  as  fo  be  remembered. 

£aic6y.  1  pcay  you*  was  I  ever  with  you 
,  lUonetoileUyouI  waaajesuit?   Let  me  know 
the  year  ana  timey  and  what  induced  me  to 
say  so? 

,JMl^*  I  cannot  satisfy  yon  when  thedis* 
eourBe  was ;  but  I  have  beat  atone  with  you 
in  the  gardim  a  hundred  times  and  more; 
>wb^n  you  did  satisfy  me  that  you  was  a  Jesuit, 
was  the  time  when  you  did  move  me  to  be  of 
your  pefs^aiioH ;  the  which  I. did  so  fax  oon- 
^desoend  to,  that  ever  siaoe  there  was  none  of 

Simify  more  trusted  thaa  J ;  for,  ray  lord, 
d  give  then  all  the  assurance  that  might  be 
of  being  of  your  rehgien  ;  but  the  times  being 
troublesome,  and  tl^  fear  of  disobliging  my 
fijeods,  portiGularly  one  or  two,  who  hu  the 
care  and  management  of  a  house  of  mine 
^  (which  was  then  in  trouble)  then  I  durst  not 
consent,  yet  my  saeming  indination  did  ever 
much  pknse  them,  and  they  did  so  far  credit 
metlkat  my  maittar  did  intend  (as  he  told  me) 
to  take  me  b^ond  sea  with  hun ;  nor  did  J 
know  the  contrary,  till  I  was  unon  the  road 
for  Dover,  and  then  he  tM.  me  ttiat  fais  utide 
Busby  was  insetted  in  the  pass  (bvtho  name 
of  Thomas  Jaekson^  which,  he  shewed  me  4 
but  he  having  no  mmd  to  go^  staved  in  £ag- 
!  land,  (and  lor  the  mostnart  atHalUm)  so  tlMt 
my  master  commanded  mq  back,  to  look  after 
his  aflairs  there :  and  for  some  time  befiMe  he 
was  lo  retunis  he  said  he  would  send  for  me 
over.  £ver  since  he  left  Halkvn  Mr.  Bttsby 
hath  oontiniied  ^privately  there,  fin*  none  .be- 
sides Mr.  Geqme  Bient  and  mysell^  and  the 
women  of  the  bouse,  were  suffiimi  to  know  of 
l|uq(i  $  nay^  aome  of  his  relations  who  have 
lain  in  the  hoosei  bavetnft  Imnwn  but  that  he 
wf«  beyond  sea,  though  tney  were  papists, 
•vet  he  would  not  .suffer  them,  but  oonoealed 
nimself. 

Mft/thh  I.  pn^f  will  y(>u  tell  m^  what  day, 
mon^s  or.  year  it  was,  you  and  I  had  this  dM- 
course  you  speak  of ;  and  tdl  me  how  it  came 
th^  I  was  so.  familiar  with  you  ? 

,]Baron  Street.  What  need  you  impose  it 
uppn  hin^  when ke  saith  he  hath>  lived  with 
yoasixyears^andnmre?  He  cannot  remember 
4:  hot  be  Jdlayou,  thai  it  was  in  the  caiden, 
where  he  has  been  with  you  a  hundred  timns 
flwd  more,  not  thinking  fiutbsr  of  it ;.  it  is  im- 
possible to  salsify  yOtt  the  narticular  tiine; 
therefora  why.  dp.,  yon  mk.  kirn  such  a  foolish 
3Mflioi|?,.  V    ''  « . 

'^iutby.  I,(Wfeyoufvill  1^  me.  know  haw 
jrottja%ypvkpf«^end).osnie  to  know  Iwfea 
jesuit. 

.  ^pi^dl^f  8|r,itiawh/»t,you  know  to  be  tmth, 
aii4  l/unsu]^.you»cpnnptbuirenMHnben  it  was 
ni  the  walk  atthehepd  of  the  archssd,  where 
you  ^at  ^efm  ma  wpecting  mj(  coming  to 


yon,  and  dU  then  use  ai  tiie  piMdkdiBg' 

liiatminhtbe  to  ooDfrm  me  inybnr<^[Mnien-; 

in  whi»  I  seemsd  00  weU-enmod,  that  ymi 

Icdd  me  you  would  tavn  me  to  eanmlsrW^it  $ 

but  tiiat  I  onglit  to  fbssake  ny- friends,  and 

whateverdse.  to  cenln  tn  Gml  Afanntey,  of 

which  you  din  not  donbt ;  hnt4ni  me  be  care* 

All,  for  delays  are  dangenns?  aniy  asy;lOT#, 

as  to  hia  being  a  Jesuit,  Im  did  own  it  when  my 

mnsler  wns  eonunittad  to  ptisan  for.  rcAning 

the  oaths  of  anpsenmcy  and  nUeaianee  ;  (Ibr 

lie  waa  then  private  at  Weat^alhra),  wiAal 

saying,  in  his  eonsoiennelie  onnlit  not  tetuke 

thenhfbrthsirGhurdhwonMnet  allow  it,  but 

on  the  contrary  did  expaessly  ibibid  it's  nnrer-> 

theless  Mrs.  Powtrd,  Mr.  WilKamr  IVwnd, 

and  divers  of  the  finnilv  did  argue  ftr  his  so 

doing,  especiallyafter  Mrw  Tteroaa  Clani^nge 

came  from  St.Thomaa,  in  .fitalierdsbire,  ani 

said,  that  his  undo  Fowler,  he,  and  aU  bHeng- 

ingtofaim,  had  taken 'the ealh  of  aNegianoe< 

and  that  it  vras  die  opinion^  and  wtth4ke  oon- 

Boatef  Mr.  Fitter,  theirpviett,  that  they  might 

doit;  and  finr  that  reason  Mr,  GaniMgneaMe 

to  advise  my  master  the  Idee :  but  Mr.  Bitsby 

did  reject  the  melien,  -nnd'^Band)  -  no  aeonlar 

priest  could  give  lente  so  to-  do,  and  tor  his 

part  he  vras  afaeoluteiy  sgainstit,  and  so  was 

all  the  sooisiy :  butif  secwars  gnve  toe  miieli 

^berty,  he  would  not  be  guilty  4>f  their  fnait) 

so  wtoi  all  would  not  pievail  with  him,  then 

Mm.  Powtrsl  and  I  went  to  Mr.  William  Bmnt, 

at.Fox-Coat  in  WarwidkshirB^  her  gsaniWatliss, 

and  Mr.  Busby's  father-in-law,  a  coonsallofv 

to  have  his  advice;  and  upon   his'wtitin|f 

several  letters  to  mv  master,  and  Mr.  Busby, 

that  it  was  proper  mr  my  master  ao  tndo,  ner 

could  he  avoid  it;  then  in  oonBpNnnee  to  Mr. 

Brent,  he  did  not  much  oppose  tfaertsUng^-ef 

the  oa&  of  allegiance  :  andthose  lettoin,  the 

next  night  afber  fifer.  Gilbert  hsritaken  Bfr. 

Busby,  Mrs.  Smalley  (for  fear  he  should  ted 

them)  did  bum,  but  shewed  them  to  nm-nsshe 

was  IqokiMr  over  many  paipers  mere,  the  mosl^ 

of  which  Me  did  likewise  bum.  > 

Mr.  •  GUheri.    For  your  lonMnpa  and  (the 

jury's  further  cenflrmatien  that  the  psisbnir  is 

ajesuitaawellasa  priest,  and  that  ha  held  a 

dangerous  correspondence  vrith  sonie  of  hti 

msder,  which  have  keen  eieonted  Ibr  then  tma^ 

sons  in  ration  to  the  Plat,  I  mustao^naint 

your  lerdslup,  that  this  Bushy  wns.pfonnfatst 

for  the  jesnilB,  nnd  thai  he  received  the  mts  of 

their  fauMb,  feom  1673  tiH.  1677,  and  that  he 

disbursed  and  returned  aeveral  gr^enms  af 

money  to  diiiera  Jesuits^  ss  mav  appear  ^by 

lettera»and>hiaiaoeDunt-boek,  which  I  taidic, 

where  may.be  seen  whst  dealiasfB  and  tmnsae* 

tiona  he  Imd  with  Gawen,  HnroauBt,  Tnmer, 

Irebunlt  Faol,  Beonet,  Henton,  Tomson,  and 

Qtheis  j^  his  tnbe :  he  eonhl  not  deny,  it  to  he 

hia  ofTn  hand-writing.    My  lord,  here  is  the 

beak.    (Which  was  presented  m^the* judge, 

and  pfrwdby  him^    Then  MrjQilbeftnriHi 

ceeded*    My  wrd*  I  did  also  searcb  at  WW- 

Qfdknn  honse  fbr  nonith  prieinly%amMln 

well  infinmed  that  there  wereaoobin 
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HMv.  F^  I  WM  liiqy  MIkiMI  then  in  lOt 
things  by  your  uMtmctions,  and  hearing  your 
gennonB;  atflvrinafls,  IdtdnttlinndcTstflodit ; 
but  yon  said  it  ivw  iMas ;  beaides,  others  called"* 

Buity^-I^w  eau  y^  swear  to  $  thing  yoo' 
do  not  underatandP 

Uomii.  If  I  did  not,  yon  toM  me  so,  and  I 
bdicvedyou,  becaose  yon  did  the  oflee  «f  w 


thetene),  and  fbniid  «i«ni  sola  ii 
meota,  and  other  popbh  trinkets,  whidi  I 
fanughianra^^ togetteriiitfa tiMwe  I  tomeriy 
senllaakfraBi  the  last  assiaaa  9  aU  which  I 
hcf  e  iflaily  4n  Coiwt  to  be  prodniied,  and  bave 
aiab  a  minisier  beire  (who  naa  fomMaly  been  n 
fwipish  priest  MBsaatft  to  irifotBi  your  toidship 
iJienisscsaMdnanqfallthe  narticnlaw;  here 
araalBOi,Bi)r  lord,«tacof  wnrcn,  wfaieh  I  snp 
poae  ifaey  tiae  for  the  sacmasHi'  at  the  BMsa  3 
the  larger  aoit^  I  am  told,  are  te  the  prions 
nae^  the  Isasar  -for  the  people ;  «nd  here  are 
tke  wste-tronn  whieh  mnde  tlmn.  Mr.  Mep* 
pay,  wajf  tail  asy  lord  and  the  jnry  the  nmea 
of  ad  those  things,  and  how  the  priest  tised 
ibsessimMk. 

Mr.  tSArppgrtakingnp  the  things,  said,  M^ 
Iflfd, tUabsvefimentytiaed when  the  raasa is 
aaid;  tbia  ianstole^  and  thia  is  a  maniple,  and 
thisaa  Aatipendianaf  And  ao  gave  an  aooonnt 
of  the  jMat  of  the  trinkets. 

Then  THooMff  HoiMff  was  caUcd  and  sworn. 

Banm  Sirmt.  IV  hat  can  you  aay,  friend,  of 
dtoprisoner  f  See  if  you  know  him,  look  i^mn 


IfoHtf.  lknowhimwdleMN]tfii,heperauaded 
me  to  bcl  a  Roman  catfaoNc,  when  I  was  about 
to^  marry  a  man's  daaghttr  that  was  a  papist; 
whom  I  could  not  hsTe,  until  I  turned  to  their 
icigidn.  Mr..  Busby  persuaded  me,  and 
wbvi  ke  had  eonfertsd  me,  bound  me  to  be-^ 
lief  e  that  matrimony  waa  a  sacrament :  he  gave 
me  abeolulion,  and  made  me  do  penance ;  the 
wdtoia  ol^the  abiwluiion  I  cannot  pronounce, 
but  lhav«  been  several  tioMs  at  mass  when  he 
said  it,  wkeni  had  absohitMm  from  him;  after 
sottfuarieu  I  waa  to  ear  these  woids. 

I*  PorettwbM,  andwhaterer  else  I  cannot 

*  a^thia^preacnt  call  to  mind,  J  am  heartily 

*  Wiy  foK,  the  kweof  God ;  and pnrpoae  by 

*  Uoira  grace  to  amend,  beseeching  yon,  my 

*  ghas^^y  fitther,  to  pray  to  God  for  me.  and  to 

*  giva  osa  absidnlion  and  penance.*  Afterward 
youknew  you  married  not  and  1  was  cited  to 
lirhfald-etfurt  lor  being  married  privately  by 

SHy  lord,  I  have  been  preaent  when  Mr. 
aakl  mesa  at  WeaUtHallam,  and  have 
indasenkimsay  mass  several  days  in 
kispriertly  robes:  1  never  knew  any  other 
Iprbotbnthiasat  West-Hallam ;  mostlSNmdays 
and  lady  days  heteid  mass,  whore  werapresent 
■MMlei  theBoniancatlielksinthosepttti;  I 
have  heasd  him jpfcacbthree  times,  and  noraore. . 

Bmh^,  IM I  come  to  you  or  you  to  ase? 

Hdsw.  leamotoyou. 

Bwrfy..  Theilldidnotpersaade^ou  to  turn 
cetkoke,  yoo  ws«  SBrisfted  vqpen  the  fimt.pemia- 
aian  lieibfnjKNiosflBe  todw,  you  deelaied  yon 
would  tumialhelte. 

Am.  I  was  pcsmiaded  by  Mr«  Shirbem  of 
8tonly«QfaBg«,  yatnotfttUyoonvineedbiit  bjr^ 

UrMiibat*  Mylefd,tliisl$iArboni  he  speaks 
ol^waiSBm  captain  Shirbom  a  grsit  papist, 
vvlmfivadjmBMe,aletlev-carrier  (as  waa  m- 
■aitod>a»d  eka Aat  e^  tkem  books  and  ttin- 

IBflwB. 


Baioa  Street.  It  seems  this  is  the  matfefy^yon 
courted  a  papist  Ibr  tout  wife/ and  fittlby  told 
you  the  way  to  have  her  was  to  be  a  pi<pist$  ami* 
yon  did  hearken  to  Btflri^  to  persuade  yoil ;  he 
told  jTon  matrimony  waaa  sacrament,  and  be-- 
ftreyott  vrere  married,  you  must  be  c^nAased,* 
and  nave  absolution ;  and  Mr.  Busbr,  jon  mit 
woids  mto  his  mouth  to  deaire  absoMion  ;  tMkt 

Bive  it  in  such  language  as  he  nnderstobd  not  :- 
e  says,  he  has  heard  you  say  mass  Ibnpiettt- 
ly ;  but  preach  only  lliree  dmea. 

Butby.  It  is  an  easy  matter  for  him  to  ssy 
such  thmgs,  but  how  does  hepiove  it  to  be  ab- 
sohitionorfltiass,wh6nlie  says  he  undefstouds' 
notthelanffnaffo? 

HouU.  My  lord,  I  hat«  not  only  been  pre- 
sent at  that  which  theycatt  their  mass,  hut  I- 
have  also  reoemd  tno  sacrament  from  Mr, 
Busby  then,  and  have  seen  him  give  the  sa- 
oimmeut  to  divers  other  persona  too;  and  be« 
sktes,  my  kvrd,  I  did  send  my  ddsstdiild  totk» 
chapel  at  Standly  Grange,  to  have  it  christened 
br  Mr.  Busby  ;  this  woman  (pointingto  Sarah 
(Jkrit,  who  stood  br)  carried  it*:  When  we  came 
there,  Dr.  Richard  Needham  (who  fiTod  thert^> 
said  to  me,  are  you  the  iiither  of  thia  child  ?.  I 
answered,  yes :  Then,  aaya  Ur.  Needham,- 
yon  ought  not  to  be  present  when  your  chid  is 
christened :  Whereupon,  my  lord,  I  went  into 
a  comerof  te  troom,  but  could  oeroeive  well 
enough  what  was  done,  and  Mr.  Bodiy  dhl 
chriaSm^my  diild,  and  f^ve  her  the  name  of 
Anne,  Mr.  Peter  Waldron  was  godfather,  snd 
Mrs.  Anne  Smalley  godmother. 

King'tCamml.  We  ahallnssr  call  Elisabeth 
Evans  fa  fntlhermisof  of  Mr.  Busby's  uesckK 
mg  bis  priwtly  office :  (Who  was  aHoawem.) 

Bar.  Strsft.  Come,  good  woman,  whalean 
yon  say  of  the  prisoner  at  tke  bar,  da^  ymr 
LowiJm?        ^^      .  :       ^ 

Eih,  Evant.  Yes,  I  know  tke  prisoner  ai 
the  bar,  it  is  Mr.  Busby,  my  laid,  and  Iniva- 
seen  hnn  inkisnriestly  nabit  say  mass  in  thar 
chapel  at  Mr.  P^wtrel's  house  at  Want  Ilsi  1 
lam;  I  saw  him  christen  Beniy  diveryV 
eluM  of  Btaiflon«  I  was  godmother  jto  the  chad  r' 
He  has  oonieawd  me  asveral  tbaea;  and  L 
have  rseefyed.abfohrtion  Aom  kim^  Ihtreiv-" 
^eived  thefaenoMBtlram  himP 

BKt.  Street.  Wliaft  waa  ti  he  gave  yon,  what 
you  received  the  jacrnimnt  ftom  Um.. 

MliM4  Evom.  1  know  not  whatit  waa  Mr. 
Bin^gavcme. 

(Then  tfie  waftn  vwere  eattad  lbr«  they, 
were  of  aa^cnd  sines  ni  tka  bttt.  And^beilir 
shewed  to  her,  she  said,   yea,,  my*  Isrd; 

dftmass  ftr .  iha  sa^i 


»       -^ 
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&i.C&z/^.  My  liMd,  liedHlMlaMtfynt, 
oneftll*.  OftFanHMiriediiie^butl  KcveMttd 
th«t  be<lid  many  Ikkstmm  Hmkh  ^wA  I^ ani 
9uce  lie  did  chrstea  TboiMM  HoiuLiiii  fint 
cluld,  for  I  carried  lA  l»bifiv«Bd^afr.>  WMrao, 
and  Mrau  AaaoSinalley  wane  ipadMMl^  aadgod* 
Mofk^r^  and  ke  did  umbo  tt  llfliBfr;  il  ma 
cbriiiancd  at  fijadBy  OtiDgO,  atPr.iKfadhawiPa 
houae^  aad  aevarai.olbeni  wa»«tbflB»  at  the 
aaine  time^  and  aftanffoidb  I  keoaghtdt  henw 

Bmbf.  HoirdoyoalDiovilla>«iM«aaaa^nd 
abaalutioo,  wfaen  yoaoay  ymtdanot  larfaritaud 
the  language  1  apefceinf 

Sa.  Clark.  Tboa^  I  did  Ml  mnJaiHaad 
what  yon  Baid»  Voatold  aoa  ariwt-  v,wmy  itang 
ineanedf  and  1  did  Mie«e  ¥0«»  Weanw  othatt 
told  me  ao  too ;  bcejdia,  aM  papialatknaBlitit 
tbeir  doty  (aa  yon  told  ua)  to  be  be  ti^era  iely « 
days  and  Sundays,  to  pretent  a  venal  «i^  loldak 
if  we  oaaitted  we  wnrc  iinble  to  ptuania 

Mr.  GUberi.  My  kMl;  we  have  Olwao  or 
four  more  witaeapea^bnt  w^e  ase-  Mk4»^makk 
your  lordship  and  the  eonrt  with  any  fnillHr 
testunonyof  thianaftnre;  ho|»aff.tike  aaMlarof 
the  indkitaient  has  been  futtypsdred* 
the  prisoner ;  and  ii'  yonr  krdahip 
will  rest  here. 

fiara»  ^'Iroetf .  lanppoaothejm^wiK^Miafn 
there  has  b«en  saificae&t  «ridenee  given  toi«a«- 
▼icthim ;  hot  Mr.  Bna^,  whnt  uai  ynwany 
for  yooraeifP 

J6m$by.  Joseph  Dudley  tsHa  yoti*  kiiridp 
how  iahonldtrilMhildish  sMvyof  kidhmaf- 
acif  in  the  cwtainsy  when  I  «m^mjmmmt% 
pray,  my  lord,  eonsider  howl  eonll  MflMMwr 
what  I  Old  attwo  ytera  oM ;  i  hBOwinot<lHMr  I 
eoold.  IhannetoM  yonr  lordMpIvia^inni 
beyond  sea,  I  anr  snre  I  was  lM^'tfaOM|'  I 
hope  your  lordship  wittnot4siie  ttotio0of*n 
hear-say  ;  my  Mother  went  buyendrnaa'  niliiilt 
begimniir  of  the  trouMes,  not  alkar,  it  wni  before 
£^-hill  light.  As  to  wteit  Hows  :e^ -lie 
hini9«lf  does  acknowledge,  that.  hn^dMrndt 
ondeiitand  what  kneukge  I  AbMved  him  in^ 
nor  the  kngnage  nf  m&  maas,  end-  llmtfyin  hlb 
cannot  swears  it;  and  forObgiitrl'lHMiwsik 
to  his  beingmanied,  it  was  in  nytvi»gsdf  liwb 
and  could  not- be«ited  to  litehMiBimnyt;  and 
for  what  the  other  witaeasia  sty,  their  c^lridonot 
is  only  that  they  hemd  eniilolirt^^'^jitatf  kt-0i 
unknown  language,  umally  women  Mfim  an 
unknewn  laogoage,  and  meet  ^^Mio  prayers 
tiere  only  family -dutiea'$-'tb«y^oirdir  ntt^lthdt 
it  ivns,  beoamie  thoytittderetuid^iibt^  •  > 

JBaron  iSey«0#.  lbellwi»iiet  eno  hrm  hidwd 
mid^mands  yourpiv^^vi  Itoyhewttiai  ^^rtio 
tliey  would  not  be  so  jnggledlpf  yeit  ^'^  ntt^i^ 

iUmhyr  Then  eee  resmia^^  mattiiia,^end 
evensong ;  hednes tnt-dMaguiiih whdh Ht^iM 
that  was  aaid,  by  reason  it  wa»  an  •  unknll#h 
lai^uige  lohim  ^  it  wae  4Ni^^aMil^*4hlj;«'^  f 
can  pvwl«ee.a  tritneas  tOpnAie -il^tlMP  wvfhdli 
do  iiinily-daty  in  an  unknown  langufig#> 

Buen^SiPNsr.  1  know  weaendonotofldSaHl 
in  your  church. 


.Btti^*  Wafers  are  things  usually  put  under 
biakets  and  mnoaroons;  therel'ore  how  can 
1^  say  those  are  the  sacrament,  for  they  are 
what  I  hare  seen  given  to  childreir  tp  eat  tod 
plaV  withal.  * 

jfaur.  Street.  They  are  thinga  indeed  to  give 
tf  ^ildran. 

fing'f  Couitsel.  Pray  call  Dorothy  Saitiukrs 
(who  appeared;  and  was  swom.) 

Bar.  ikreH*  W^,  Dorothy  Saundm,  what 
4ay  yen? 

Dor,  Sttunden,  He  has  several  times  ah- 
aolfed  me,  and  given  me  the  saci'ament,  and 
haseeid  maas,  where  the  company  were  some- 
iniea  more,  and  sometimes  less  i  (and  having  a 
ireler  given  her  into  her  hapd^  and  he  h(dd  up 
^m  wiSer  thus,  (and  shewed  the  court  and  the 
jury  the  manner  <A'  bis  elevation  of  the  host.) 
And  being  asked  by  the  judge,-  whether  aha 
hnnw  prieOlly  vestments  ?  (answered) . 

Par.  £mum^€r$.  Yes ;  I  know  priestly  vest- 
mtat$  when  I  see  them ;  (which  beiDgahewed 
to  her)  she  said^sbe  had  seen  Busby  in  some 
ol*  them ;  Init  for  his  christeniug  of  cliiklreo,  I 
l^iow  nothing  of  that, 

.  Buibjf,  la  tlflit  the  sacmmeat?  Those  wafers 
in  the  mx,  is  that  the  aacnment  ? 

Dot,  Saunden*  We  took  it  at  your  bands  for 
Ik^snctnment 

fieton  Street,  Mr.  Busby,  you  are  so  imperti- 
nent in  your  questiona,  you  think you-have 
wttk  persons  to  deal  with  ;  I  hope  the  jury 
will  tiM«otBoe  of  it. 

King's  Connie/.  CaU  Sarah  Clark.  (Who 
appeared,  and  was  awom.) 

finron  Street.  Sarah  Ckrk,  have  yon  heard 
^r.  Busby  nay  maas  ? 

Sa,  CSark,  Yea^  my  lord,  ihet  which  he 
told  ua  W4i  mass,  but  I  did  not  understand  it, 
for  iivras  in  another  tongue,  which  they  said 
wea  Latin.' 

Baron  Street.  Bat  had  he  hia  veMments  on 
orhowwnait,tettus,  good  woman? 
•  8a,  Ctark*  Yea,  my  lord,  he  hod  veatmentt 
on,  and  ho  did  thcti  give  us  the  sacrament,  as 
heeelM/  it,  vrhsoh  was  a  wafer,  and  that  he 
p8t4nt#  onr  montlia.  after  that  he  had  elevated 
the  host:  and  he  himself  told  me  it  was  the 


JMron  Strmt*  Well,  and  have-  you  made 
neufoasien  toihimf^  and  has  he  absolved  you  after 
yon  he(ve  dDne>so  f 

•  Sa,Ci4jirk,  i  have  been  at  confoask>n,  befom 
him,  upon  my  kaumf  and  when  I  had  done,  ho 
spoke  soeMtmng  'to  mem  Latin  (an  I  think) 
whi<di  he  Said  waa  ahaohrtidOv  and  i  did  take 
to  be  so ;  and  I  have  anmetimesi  my  lord, 
bnddhhniirBaoh,  and  that  I 'undsmtsod,  be- 
cause it  was  in  Engiish*  Be  teld;mc  what  nb- 
soldtiaia  wsis,  and  thojnaasrnndthe  same  was 
to  be  reed  in  £nglish,  and  thoaethat  conld  rsad» 
at  those  innei,  aaid  tlier  same. 
.  Boron  Stv9e$4-  Bareml  witni  mbs  hnvea|iekwi 
oioBrfy,that  he  haa  ^verdaed  Ui  ottce  in  all 


I 
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J^KtW.  He  sweaxBf  my  lord,  to  what  he  dow 
mot  aimntand.  As  for  £liz«bcch  Kv^iis,  she 
•wwn  oenoernuiff  saying  inaai,  and  undci'sUnds 
noi  4iiie  aeiTioe  trom  anot^r,  and  thia  proves 
Ml  paitioolarly  my  priestly  office. 

fianm  £^rec^  Mr.  Busby,  you  forvet  chrb- 
tmihg  Avery's  child,  and  Houis's  child,  con- 
Cbbsib^  and  absolving  divers  persons,  tbe  inate- 

'  evjdenoe :  you  raly  offer  some  little  diver- 


fifttkjf,  Dorothy  Saunders  knows  not  what 
•he  swears,  nor  Sarah  Clark ;  noneoftbeivit- 
acosr  s  can  distinguish  one  sernoe  from  another ; 
they  oaaooi  therefore .  swear  what  was,  and 
what  was  net;  giving  of  bread  is  not  tbe  priest^ 
ly  i^ffioe^  they  do  not  swear  positively  to  my 
ewrcisiiig  tbe  priestly  office,  cither  persons 
wear  thoee  garments  as  well  as  priests :  those 
thinga  are  monnments  and  be3nre-ioomes  to  the 
fiuBuy,  they  were  taken  out  of  churches  in  for- 
lasr  times  at  the  Reformation :  there  are  now 
to  be  seen.ia  the  cathedral  at  York,  chorcb- 
atuff^and  vestments,  which  are  kept  for  aati- 
^^■ity»  and  so  were  these. 

mroA  Sited.  Mr.  Shoppy  has  been  a  priest, 
•ad  he  knows  the  use  of  toose  things  as  well  as 
yon. 

.  Budiy.  My  kNrd,  those  things  laymen  do 
.wear  a»  well  as  priests,  I  desire  to  oJl  a  wit- 
deep  to  prove  it. 

Baron  Sireei.  Yoa  may  if  yon  mil,  but  to 
.whal^puipose  ? 

Mnlh.  Pray  call  Robert  Needbamu  (Who 
was  caj^d  aad  appeared.) 

HmnmSireei*  Weil,  Needham,  do  you  know' 
theeathin^^  (the  veBtmeots  being #|bown  unto, 
jhia.) 

^eMUem,  I  have  had  these  tfamgs  on  my- 
•alff  mg^  iQPd^  andhave  said  my  prayers  in  tbem, 
and  IpM  fhouffht  my  prayers  more  acceptable 
whe»  1  had  mem  on ;  and  I  have  seen  them 
«iad  Wethers  several  times. 

JBfuiy.  Mere  wear  them  that  are  biymcn, 
,ihan  wieh  as  are  priests. 
'.    Dasen  S^nei*  Needham^  it  seems  yoo  were 
them  wbibt  ywa  mid  yomr  prayers,,  that  th^ 
might  be  morn  aooeptme  ? 

Jiu^iam.  Such  like  vestments  are  worn  by 
laymei»  ua  several  places. 

..Bully.  I  deaioe  ope  Bfr.  Charles  Umphrevill 
may  beealled,  U>  speak  to  my  bang  am  alien 
hesn.  (Yi  ho  being  oaUed  for  the  prisoner  was 
wtewern.) 

UmpkrmUL  To  Mr.  Busby's  being  an  alien, 
I  iMtve  known  Mr.  Busby  several  yeans,  and  I 
httve  heand'  his  mother  and  brother  affirm  he 
flfaeboRi  at Brneecis :  and  1  have  an  affidavit 
fimn  tho  Kgister  at  Ceddington  of  all  their 
eUUdno  born  i^  England,  and  we  do  not  find 
Mr.  Qeoine  Busb^'f  name  in  tlMS  register. 

Baron  oTreff.  Uow  canyon  be  sure  of  that  P 
Yoa  eughito  havd  broi^t  the  man  along  with 
3IfHi.totes(ify  it. 

UmfhwuL  My  lord,  the  vstton  i^an  old 
maiif  above  sixty  yearn  of  a^,  and  oonld  net 
mmfi  I  hut  he  made  affidnrg  of  it,  which  ia 

vol..  TIU. 


Baron  SireeU  That  does  not  sigoil^  anv 
thing  at  all ;  tliat  affidaTit  cannot  be  aifowed, 
for  he  might  be  born  there,  and  yet  not  regis- 
tered ;  but  what  makes  you  say  we  ?  what 
makes  you  concerned  ? 

UmpkrevUL  I  say  we,  because  I  was  one  of 
those  employed  to  get  Mr.  Bnsly's  Habeas 
Corpus.  (Upon  Mr.  UmphreviU's  being  at  a 
stand,  and  Biusby  directing  him  to  tell  what  Im 
had  seen  hpevond'sea,  the  judge  taking  notice 
tbei«of  said,)    . 

Baron  Street,  What  would  you  have  him 
say,  Mr.  Busby  ?  TeU  bim. 
'  UmpkrevUL  I  have  seen  canons  beyond  sea 
wear  such  vestments  that  are  not  in  orders ;  I 
'have  seen  children  wear  them,  aud  tbcy,  I  am 
sure,  are  not  in  orders. 

Buihy.  I  call  Mr.  Mayo  to  prove  that  I  am 
not  a  uatural-bom  subject  of  tbe  king's.^ 

Baron  Street.  Come,  sir,  tliouflfh  you  are. not 
upon  your  oath,  yet  you  must  teU  us  the  tru^ 
as  faithfully  as  it  you  were. 

Ma^  I  have  searched  the  register  at  Cod- 
dington,  and  I  do  not  find  George  Busby's 
name,  the  prisoner,  registered ;  I  have  search- 
ed all  the  books,  and  I  find  no  roister  of  bira. 

Baron  Street,  An  hundred  cbUdien  may  be 
bom  ia  that  parish  within  these  30  years,  and 
not  r^^istered  ;  all  that  are  baptized,  are  regis- 
tered only. 

JQtis&y.  Mr.  Mayo,  satisfy  my  lord  of  the  dis- 
appointment I  had  of  my  Habeas  Corpus,  which 
you  got  for  me. 

Bamn  Strut.  To  what  purpose  ?  but  Mr. 
Busby  you  shall  not  say  but  I  will  hear  him- : 
What  say  you,  Mayo  f 

Mcofo.  My  lorii,  I  was  employed  about  aa 
Habeas  Corpus  for  Mr.  Busby  in  Jgaster  Term 
hwt,  and  did  obtain  one  finr  bim  then,  but  by 
reason  of  some  slatskneas  it  was  presently  oat  Of 
date,  aad  so  becanie  ineffectual.  Also  in  Tri- 
nity Term,  I  procured  another  Habeas  Corpus 
for  bim,  which  was  delivered  to  the  under  ahe- 
riff  of  this  county  of  Derby,  who  was  then  very 
sick  at  London,  of  which  sickness  he  died  th«m 
at  last,  and  that  Habeas  Corpus,  for  that  rea- 
son, did  likewise  tidi  short;  by  whiclvdisap* 
pointoients  Mr.  Bnsbyis  not  so  prepared  fer 
bis  trial  at  this  time  as  otherwise  he  might,  ft 
he  had  not  really  depended  upon  his  being  re- 
nioved  to  London  by  Hstbeas  Corpus. 

Baron  Street.  All  this  is  too  little  to  the  put- 
peae ;  for  if  he  expected  to  have  had  his  trial 
there,  and  was  prepared  for  it  a  term  or  t<lH> 
ago,  how  cornea  it  to  pass  he  is  not  prepared 
now  P  Come,  come,  Mr^  Buaby,  what  can  yoq 
say  more? 

Btiafiy.  I  coidd  not  be  born  at  Co^ngton,  I 
.  waa  born  beyond  eea,  out  of  the-fcingdom.  My 
lord,  here  is  not  one  word  proved  of  the  sub* 
stanoe  of  the  indielment,  not  a  word  prowl 
tbat  1  took  orders  beyond  sea,  nor  here^  from 
any  person  that  saw  me  take  orden ;  not« 
woro  of  that  proved ;  nor  not  a  word  of  the 
substance  of  that  statute  of  queen  Eliaabcft, 
whieh  {  am  indided  upon ;  only  some  few 
wom^iaay  they  heard  me  pray  in  a^  uaknoiiQ 

2N 
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treMODttp<m  the  statnte  of  97  Elix.  cap.  sVthe 
prindpal  brailch  whereof  is  this:  'Audtipil 
fbrtber  enacted  by  the  authority  aforesaid, 
that  it  shall  not  be  lawful  to  or  for  any  jesnity 
seminary  priest,  or  other  such  priest,  deaoooy 
^or  religious  or  ecclesiastical  person  wfaatao- 
ever,  bemj^  bom  within  this  realm,  or  any 
other  of  her  higfaness's  dominitnis,  and  here- 
tofore, since  the  sud  feast  of  the  nativity  of 
St  J<^n  Baptist,  in  Ae  first  year  of  her  ma* 
jesty*s  ret^,  made,  ordained,  or  professed,  or 
nereafter  to  be  made,  ordainpd,  or  profcsaisdy 
by   any   authority  or  jarisdiction,  derived, 
ofialleiiged  or  pretended  from  the  See  of 
Rome;  by  or  of  what  name,  title  or  degree 
soever  the  same  shall  be  called  or  known,  to 
come  into,  be  or  remain  in  any  part  of  this 
realm,  or  any  other  her  highnesses  dominioDS, 
after  the  end  of  the  same  forty  days,  other 
than  in  such  special  cases,  and  upon  such 
special  occasions  only,  and  Ihr  such  times 
only,  as  is  expressed  ra  this  act :  and  if  ha 
do,  that  then  every  such  offence  shall  be 
taken  and  adjudged  to  be  high^treason:  ivA 
every  persfm  so  oHlsnding,  shul  for  his  oflcnoa 
be  adjudged  a  traitor,  and  shaM  suflb*,  lose^ 
and  forfeit,  as  in  case  of  high  treason.' 
This  makes  every  offender  against  this  sta* 
tutea  capital  offender,  and  guilty  of  hig^« 
treason :  now  whether  he  is  v^in  this  law, 
you  are  to  consider.    Mr.  Oilbert  has  told  yon 
that  he  is  a  reputed  priest  and  Jesuit  in  tlM 
neigfabourhood,  and  that  as  such  he  had  aa 
order  from  his  majesty  to  apprehend  him.    He 
used  his  endeavours  to  take  him  for  some  time, 
but  couki  not  apprehend  him  till  the  l<nh  of 
Mardi  lost,  and  thdb  he  found  him;  but  in 
such  an  obscure  hole,  that  no  body  wouM  hide 
himself  in,  but  such  an  extraordinary  olleuder. 
Innocent  people  do  not  obscure  themselves  in 
that  manner.    Joseph  Dudley,  to  prove  him  a 
native  and  not  an  alien,  tells  you,  that  when 
soMiers  in  the  time  of  the  late  wars,  came  to 
phmder  his  father's  house,  he  heard  him  say, 
that  at  two  years  old  he  hid  himself  in  the  cur- 
tains in  bis  mother's  chamber  for  fear  of  the 
soldien.    But  (says  the  prisoner)  my  memory 
could  not  senre  nie  at  two  yean  old  to  retain 
what  I  did  then.    Qnt  our  parent  tetti  us 
what  we  did  then.    If  a  man  be  i^ed,  what 
age  are  you  of?  No  man  can  tell  but  as  hia 
parents  teQ  him.    Myf^her  told  me  I  iraa 
six  years  old,  and  mm  tbeooe  I  teroember 
it.    His  father  and  mother  Vece  not  4nit  of 
England,  as  appears,   till  absot  1646,   and 
then  the  war  was  ended ;  apd  the  prisouei 
confessed  himself  to  be  abimtlorty  yeaiB  of 
age,  which  shews  him  bom  in  £ngnnd.    H% 
that  but  observes  ins  language  will  fbid  that 
the  lone  of  the  Enghsli   language  reaaaim 
witfi  him.    One  bom  in  Wain  ^boufli  he 
came  young  from  thenoe)  he  wiH  have  % 
Welsh  tone  as  long  ss  hebTSs.-   ThepisoMT 
tells  you»  that  no  tnan  has  proved  his  bemg  ia 
ordera  of  the  Church  of  Rome,  nor  wher«» 
when,  oc  by  whom  made  a  priest?  but  if  all 
that  were  to  be  proved,  it  would  make  th«  ~ 


language,  which  waa  no  more  than  family* 
duty;  and  I  can  produce  a  witness  that  women 
say  their  prayers  puMidy  in  aa  mifcnown 
tongue,  and  an  answer ;  and  by^  these  circmn- 
staoces  1  am  accused  for  bemg  a  priest. 

Baron  Street.  I  find,  Mr.  Bohby,  you  nn- 
derstsnd  the  lavr.  But  pray  yon,  is  the  8a- 
cranoent  given  by  women  ?  And  is  absolutmn 
given  by  women  r 

Bu$by.  If  they  understand  not  the  language, 
they  understand  not  the  thing :  treason  msy  be 
'ipoke  in  French,  and  I  not  know  it  to  be  so. 

Baron  Street.  Then  it  seems  no  man  can 

C»ve  a  priest  that  does  not  imderstand  the 
tin  tongue. 

Buiby.  None  of  the  witnesses  has  sworn 
that  I  gave  absolution,  nor  that  I  said  mass, 
hat  in  an  unknown  tongue.  What  they  have 
said  are  only  circumstances,  and  do  not  prove 
the  indictment ;  and  what  they  say  I  dio,  are 
•  things  that  are  performed  by  those  who  are  not 
priests.  1  offer  it  again  to  your  lordship's 
consideration,  that  I  have  not  been  proved  a 
'  bom  subject  of  the  kin^f's.     I  was  deprii^  of 

-  my  Hatleas  Corpus,  which  was  detained  in  the 
sheriff's  hand,  and  so  lost  the  benefit  of  it; 
(these  things  are  materiel ;)  and  have  not  had 

'  time  to  produce  wi*nesse8  that  I  was  not  bora 

'in  England,  but  beyond  sear  at  London  I 

could  have  got  eviJence  to  prove  that ;  and 

here  has  been  no  proof  tnade  of  that,  bat  k 

>  slory  told  of  me  when  I  was  a  child  :  I  have 

proved  that  my  name  cannot  be  found  in  the 

•register  at  Coddington.    For  the  rest  I  hare 

not  had  time ;  if  1  had  had  the  benefit  of  my 

Habeas  Corpus,  to  have  been  tried  at  London, 

1 1  had  friends  there  that  could  hare  proved  me 

bom  beyond  sea :  this  Dudley  that  appears  an 

evidence  against  me,  was  a  servant  of  Mr. 

P^wtrel'^,  who  was  ffone  away  upon  disgust ; 

'he  sent  away  severid  k)ads  of^goods,  ana  now 

he  comes  to  swear  against  me ;  I  am  verily 

-oonfident  that  he  carried  away  above  three 

horse-load  of  goods,  that  he  carried  privately 

out  of  the  gaiden,  of  phints  and  such  things, 

'  and  sent  them*  all  away. 

-  Mr.  Gilhert.  My  lord,  they  were  his  dothes, 
and  other  things  of  his  own,  which  he  took 
with  him  when  he  went  away. 

-  B»twk  Street.  All  this  signifies  nothing,  if  it 
be  proved  ;  but  bring  what  witnesses  you  will 
to  prove  it. 

BbjJ^y.  I  hope  your  lordship  wiH  conskler 
that  I  am  an  afien  bora,  and  that  by  the  loss  of 
my  Habeas  Corpus  I  had  not  time  to  bring  my 
witnesses;  and  that  the  pnyeis  I  sakl  were 
only  family-duties :  I  hope  that  will  beoonsi- 
dmd  ;  and  thatthose  people  that  have  swom  I 
saui  mass  and  absolved,  do  not  know  what 
mass  Js,  nor  absolution.  My  lord,  here  is  no- 
thing proved  of  the  indictment  against  me. 

Baron  Street.  Yen  have  said  all  this  sk 
crimes  over,  if  yon  Imve  nothing  farther  to  say 
in  your  defense^  I  must  sum  up  the^  evidence  to 
the  jury. 

Baretk  Street.'  You  of  the  jury,  the  prisoner 
at  the  bar,Ge«rg«  Busby,  stands  inAded  eC 


r .     « 
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lAe  ^nd  inagqifiauit.    If  be  be  made  a  priMt 
in  Engbuid,  it  is  as  miicb  as  if  made  at  St. 
Onier'a  or  Rome.     He  did  own  to  Joa^fa 
Diidl^,  that  he  was  made  a  Jesuit,  and  ul- 
bonred  to  make  a  oonvert  of  him  in  the  garden, 
when  he  was  alone  with  him.    The  nesitwas 
Thomas  Houis,  who  courted  a  woman,  and 
most  not  have  her,  unlew  he  turned  Roman 
Catholic.     Do^hy  must  discourse   him,  and 
make  a  convert  of  him.    He   hears  Busby 
preach  three  times,  and  heard  him  say  mass 
aereral  tiroes  ;  and  was  -not  oniv  married  by 
bim,  hut  has  been  confessed  and  absolved  by 
bim  divers  times.     But  Busby's  fallacious  atr- 
gvment  has  no  weight  in  it,  that  because  he 
mderstood  not  Latin,  thevelbre  he  proves  it  not 
mass  nor  olfaer  serrtoes  of  the  Church  of  Rome. 
I>orolby  Saunders  speaks  to  the  same  purpose, 
.  that  he  confessed  and  absolved  her.    And  she 
tells  you,  that  she  has  seeu  bim  elevate  the 
host,  and  has  shewed  you  the  manner  how  ; 
and  he  gave  her  the  Sacrament,  which  she  and 
the  rest  took  from  him  as  the  Sacrament :  and 
that  she  has  seen  him  oiBciaf  e  in  some  of  the 
robea  produced  in  Conrt.    Sarah  Clark  speaks 
to  the  same  purpose,  and  so  did  Elizabeth 
Evans.    Bnt  Busby  says,  because  this  was 
done  in  an  unknown  tongue,  they  cannot  swear 
it ;  and  that  he  is  no  priest,  because  they  do 
■oi  swear  where,  and  when,  be  received  his 
ordem.'  Whoever  does  exercise'tbatprofession) 
•we  do  believe  him  of  that  church.    When  a 
ninisl^ofourGbarcbpreaebes  or  officiates, 
we  do  not  say,  pray  let  us  see  your  orders -firat ; 
but  if  he  oiwiate  usually  as  a  priest,  it  is  taken 
for  granted  tiiat  be  is  one.    He  can  tell  wheae 
he  received  his  orders,  but  it  may  be  cannot 


Coikdge.    ISiO 

|iroduce.  tbem  4ipen  aU  oocM«u-  Moat  h« 
ther^bfie  be  no  priest?  Upon  the  whole,' if  yon 
betieve  the  witnesses,  or  any  two  of  ^em,  yoo 
are  to  find  the  prisoner  giflty ;  i  behove  you  : 
have  had  full  evidence ;  go  together^  and^ooir- 
siderofit-' 

The  Jury  went  forth,  and  after  a  -tboit  stay  ^ 
came  back  into  the  Court.)    And  then,  ^ 

Clerk*   Gentlemen  of  the  jury,  have  you 
agreed  on  your  verdict  ?— Jury.  Yes. 

Ckrk.  Whoshallsay  for  you?  ^ 

Jury,  llie  Foreman. 

Clerk,  George  Busby,  boM  up  thy  hand  : 
\o€k  upon  the  prisoner.  * 

Clerk.  Do  you  find  George  Busby  Guilty  of ' 
the  biff h- treason  and  felony  he  bada  been  ar-  ' 
raigned  of,  or  Not  Guilty  ?— Forcmaa/GiiilQr.  ^ 

Clerk.  And  so  you  say  aD  ?'^Jury.  Yes. 

Clerks  Look  to  him  jailor.  ' 

Baron  Street.  Though  1  must  pass  Sentence  * 
upon  you  of  course,  the  Jury  naving  fbund 
you  guilty  ;  yet  I  must  tell  you,  that  ms  ma-  - 
jesty  nath,  conmianded  me  to  reprieve  you  fiom 
execution. 

Then  Mr.  Baron  Street  passed  Sentence.  • 
'  That  you  the  prisoner,  now  at  the  bar,  be  - 
<  conveyed  hence  to  the  pboelrom  whence  yon  ' 
'  came,  and  that  yon  be  conveyed  thence  on  a 
^  hurdle  to  the  place  of  execution  ;  wbere  you 

*  are  to  behaiuped  by  the  neck ;  that  you  be  cut ' 

*  down  alive,  tmit  your  privymembors  becut ofl^  ' 

*  your  bowpk  taken  out  and  burnt  in  your  view ;  * 

*  that  your  head  be  severed  from  your  body ; 

*  that  your  body  be  divided  into  four  quaiters; 
'  which  are  to  be  disposed  of  at  the  king's  plea- 

*  sore :  and  God  of  his  infinite  mercy  nave 

*  mercy  upon  your  soul.' 


281.   The  Trial  of^  Stephkx  Collfdge,  at  Oxfordi  for  High 

Treason:  33 Charles  IL  a.d.    681.* 


Ths  PETITIONS  OF  STEPHEN  COL- 
LBDGfi,  precedent  to  his  Trial,  with  the 
Orderamade  thereon. 

To  the*  Ring's  most  csodlent  Majesty:  the 
hdmble  l^lition^if  I^eprbn  Collf.dqe,  now 
Prisoner  in  your  Mojest}'*s  Tuwer  of 
London ; 

AdOST  bumbly  sheweth ;  That  wliereas  your 
P^tionar  beinn^  charged  with  high -treason,  is 
under  strait  confinement,  tliat  he  hath  not. 
liberty  to  see  or  speak  with  any  of  his  friends 

/*-  See  his  Eiaiinination  at  the  Trial  of  Lord 
fliafibrd,  vol.  7,  p.  1466,  of  this  CollectHHi. 

«« Soon  after  this  Dugdaie.Turberrill,  Smith, 
and  the  IHsh  witnesses  came  under  another 
t^anagem^m ;  and  they  discovered  a  plot  laid 
aflaintt  the  kin^  to  be  execoted  at  Oxford. 
Tbeltiitg  wts  to  oc  MHed',  and  the  go%eniment 
WMtto  be  changed.  One  Colledge,  a  joiner  by 
tndt,  waa  on  active  and  hot  man,  and  came  to 
bainftowtt  bythename  of  the  Protestant  Jomer. 
He  was  first  seized  on :  and  the  witnesses 
■naBy  treaswmUe  speeches  against  him: 


or  his  children,  and  being  lateW  informed,  that 
it  is  ordered  your  petitioner  snail  oome  to  his 
trial  at  the  cil^  of  Oxon  about  the  middle  of  the 
next  month;  Your  petitioner  theretbre  most 
humbly  prays  your  sacred  majesty,  that  leave 
mav  bejnven  for  Mr.  Aaron  Sroilii  and  Mr. 
Robert  West  to  come  to  him  ;  and  also  to  hare 
the  use  of  pien,  ink,  and  paper,  in  order  only  to 
make  his  legal  and  just  defence,  and  also  to 
have  the  comfort  of  seeing  his  two  cbikirea. 
And  your  petitk>ner  aa  in  duty  bound  shall  ever 
pray,  kc. 

he  was  believed  to  have  spoken  oft  with  great 
indecency  of  the-  king,  and  with  a  sort  of* 
threatenmg,  that  they  would 'make  him  pass  * 
the  Bill  ot  Exclusion.    But  a  design  to  seize 
on  the  king  was  so  notorious  a  falsehood,  that ' 
notwithstanding  all  that  the  witnesses  swore,  • 
the  Grand-jury  returned  ^ignoramus*  upon  the ' 
bill.     Upon  this  the  court  cried  out  against  the 
juries  now  returned,  that  they  wo\^  not  do 
the  king  justice,  though  the  mMter  of  the  bill 
was  sworn  bv  witneases  whose  testimony  was 
well  bchevM  a  f^  moatbi  betbro;  it  — 


'      At  Hampton-Court,  July  S8, 1681. 

Upon  reading  tfais  day  at  the  board  the  Pe- 
tition (4'8tepbcn  CoUedge,  prisoner  in tiie  Tower, 
praying  that  in  order  to  t^e  roalung  fa»  defence 
at  liis  trial,  which  lie  hears  is  to  m  tlie  middle 
of  the  next  month,  he  may  be  permitted  io 
•ee  his  two  diildreo,  to  have  the  liberty  of  pen, 
inb  <md  paper,  and  that  Mr.  Aaron  Smidi,  and 

commonly  said,  these  jnries  would  believe  every 
thing  one  way,  and  nothing  the  other.   If  they 
h^d  found  the  bill,  so  that  CoUedge  haid  been 
tiied  upon  it,  he  would  have  been  certainly 
altved :  but  since  the  witnesses  swore  that  he 
went  to  Oxford  on  that  design,  he  was  triaUe 
diere.    North  went  to  Oxibra,  CoUedge  being 
carried  thither :  and  he  tried  him  there.  North's 
behaviour  in  that  whole  matter  was  such,  that 
probably,  if  he  bad  lived  to  see  an  impeaching 
p^araent,  he  might  have  fait  the  Ul  effiscts  at' 
It    The  witnesses,  cnvure  sevcT^  treasonable 
wpnis  against  CoUedge,  and  that  his  coming 
to  Oxford  wa^  in  order  to  the  executing  these : 
■p  here  was  an  overt-act.    CoUedge  was  upon 
a  negative :  so  he  liad  nothing  to  say  lor  bun- 
celf,  but  to  shew  how  little  credit  ^vasdueto 
the  witnesses.    He  was  condemned,  and  sof- 
fercd  with  great  constancy,  and  with  appear- 
ance of  devotion.    He  denied  aU  the  treason- 
able matter  that  had  been  sworn  against  him, 
or  that  he  knew  of  any  plot  against  the  Jong. 
Qe  confessed,  that  a  great  heat  of  temper  had 
carried  him  to  many  unduCtful  ezpret«ions  ei 
the  king :  but  he  protested  he  wiis  in  no  de* 
sign  against  him.   And  now  the  court  intended 
to  set  the  witnesses  to  swear  against  aU  the  hot 
party;  which  was  plainly  murder  in  them, 
who  belie?  wl  them  false  witnesses,  and   yet 
made  use  of  them  to  destroy  others.    One  pas 
■age  happened  at  CtAMfp^s  trial,  which  nnite 
■unk  Dugdale's  credit:  it  was  cAijected  toliim 
by  Colledtre,  to  take  away  his  credit,  that, 
when  by  his  lewdneM  he  had  got  the  French 
pox,  he  to  cover  that  gave  it  out  that  he  was 
poisoned  by  impisfs :  upon  which  he,  being 
then  in  courtj'protpsted  solemnly  tbat  he  nev^ 
had  that  disease ;  and  said,  that  if  it  could  be 
proved  by  any  physician  that  he  e\er  had  it,  he 
iras  content  that  alt  the  evtdetice  he  had  ever 
given  shouM  be  discredited  for  ever.    And  he 
was  taken  a*  his  word :  for  Lower,  who  was  then 
the  most   celebrated   physirian   in    London, 
plPi^cd  at  the  coimcfl  board  that  *he  had  been 
mider  cure  in  his  hands  tor  that  disease ;  which 
M'as  made  out  both  by  his  iaUs,  and  by  the 
apothecary    tliat  sorted  them.     So  he  was 
never  more  heard  oi."    1  Burnet,  .504. 

''  It  is  certaui,  that  his  majesty  had  taken 
great  offence  at  the  Oxtbrd  parliament,  for  the 
particubr  zeal  of  Jlie  people  in  many  of  their 
elections;  and  for  the  particular  respect  paid 
the  members  of  the  city  of  London,  in  a  great 
retinue  waiting  on  them,  &c.  Of  this  number 
of  attendants  was  one  Stephen  CoUedge,  com- 
monly known  by  the  name  of  the  IVotestant 
Joiner^  a  bosf  mo,  and  a  greafe- wOut  tgaiMt 


Mr.  RobeK  Weil  may  come  to  bim  ;  hb 
jeaty  was  pleased  to  order,  thai  tlie  heoleBftnt 
of  tne  said  Tower  of  London  dko  permit  theeaid* 
Stephen  CoUedge  to  have  |«i,  ink,  and  ptapet^ 
and  to  see  hia  two  children,  and  the  aan  Mu 
Aaron  Hmitfa,  and  JMLr.  Robert  West,  and  to  coo- 
verae  with  them  as  often  as  he  ahatt  deaire  A 
presence  and  hearing  of  the  warder  who  at- 
tends him. 

popery,  who  went  down  to  Oxford^  and  thepe 
spoke  words,«iid  redted  rhimes,  that  were  aaid 
to  redect  upon  the  king.  Thia  mechanic  was 
to  be  made  an  example  of  meddling  with  poli- 
tics ;  so  an  indictment  of  high-trcaaon  was  «&• 
hibiled  against  him  to  the  Grand-jury  of  Mid- 
dlesex ;  but  the  jury  returned  an  ignoramuift 
upon  It :  for  which  Hr.  Wilmote,  the  foreman, 
was,  out  of  aU  course  of  law,  apprehended,  and 
examined  before  the  council,  August  16th,  and 
sent  to  the  Tower ;  and  was  aftmvards  forced 
to  fly  beyond  the  seas.  When  the  design  had 
thus  miscarried  in  London,  they  laid  a  new 
scene  against  this  offender  atOxfoid,  where 
they  hoped  to  find  a  more  pliable  Gfand-jwj : 
anfl  to  make  sure  that  the  biU  might  not  a  ae- . 
oond  time  miscarry,  the  witnesses  were  aeni 
down  post  to  the  assises,  and  by  secret  flaanage- 
ment  were  privately  shut  up  with  the  jury  till 
they  had  found  the  bill :  which  was  afterwards 
complained  of,  as  an  intolerable  praolioe.  Ae 
soon  as  the  biU  was  found  against  him>  a  jailer 
and  a  roeasenger  were  sent  away  to  hurry  him 
down  to  his  tnal,  who,  by  order  of  the  kin^'a 
counsel,  took  from  him  aU  his  inatmctiQBa  tor 
his  defence,  and  carried  them  to  the  conaeely 
for  them  only  to  make  their  use  and  ndvaatitt^ 
of  them.  Tnis  way  of  procedure  was  thoo^t 
to  be  very  harsh  and  illegal ;  yet  the  poor  man, 
under  these  severe  drcunibtances,  was  not 
wanting  to  himself,  but  stootly  made  hia  de- 
fence ;  and,  as  sir  Ji^n  fiawles  obeerves  upon 
that  trial,  the  best  defence,  aU  circumiiuices 
considered,  that  eier  man  made  for  his  hfc. 
But  indeed,  it  seemed  to  be  a  mpslter  reaalved 
upon  above,  he  must  -die ;  and  so  ke  was, 
August  Idtb,  found  guilty  of  high*treiaott» 
ana  on  the  31st  of  the  same  mootb  executed  m 
Castle-yurd."    3  Kennet,  499. 

**  In  the  interval  between  the  Oxfovd  puiia» 
ment  ami  that  Blichaehnas  1089,  a'tmieof 
much  discovery,  there  happened  two  notable 
cases.  One  was  8tenhen  CoUedge,  and  the 
oHier  of  one  Rous.  The  first  of  tbeM  was  a 
joiner  by  trade,  but,  benog  a  pragmatical  many 
and  a  fanatic,  was  set  up  as  a  prime  opemlor 
in  the  desperate  doings  of  the  party  ;  and, 
afler  their  way  of  abusing  the  word  PTotea* 
taut,  (whioh  was  first  derived  from  ibo  Lii« 
theran  protestation  in  Germany,  and  since  in 
used  to  distinguish  all  reformed  chorches)  by 
^iplying  it  to  every  thii«  they  e^prored,  tut 
that  run  sideling  along  with  the  fiuDiion,as  alao 
the  word  papist  for  the  contrary,  and  ao,  by  «i| 
art  of  caUmg  names,  findin||[  means  for       ' 


no  little  pr^udice   upon  tliinga,  thi|  handy. 
craftsmimweaiBadem^  iV^t^^fw. 
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ToUieKiii^s  most  excellent  Mijesty,  and  to 
dw  Right  Honourable  the  Lords  of  hit 
'Majesty's  most  honcrarable  PriTy  CounciL 
T1i«  humble  Petition  of  Stephen  Col- 
LCDSE,  now  a  Prisoner  in  th^  Totrer  of 
London. 


Humblv  sbeweth  ;  that  your  pe^oner 
W?i^  been  a  do^  prisoner  ever  since  bis 
iffst  coDiraitment,  is  attogether  ignorant  of  the 

Protestant  Joiner  ;  and  bis  province  lay  in  ma- 
naging of  sedition  and  treason  among  a  iower 
Older  of  men ;  and  he  had,  in  pai'ticular,  a 
great  charge  incumbent  npon  him,  to  conduct 
mi  %frhich  was  dressed  up  for  the  Oxford  par- 
liament. 

'*  I  would  ficst  note  that,  when  the  public.began 
to  settle. a  hole,  iklter  the  Oxlbrd  parliameiit 
dissolved,  there  were  dady  discoveries  of  the 
rogueries  iuU^nded  there  ;  and  whoever  has  a 
uund  to  know  the  forms,  language,  and  con- 
ceptions of  the  treason  company  one  with  aao- 
tlier,  and  the  methods  of  the  directors  to  en- 
gage tnem,  with  the  autliority  the laction- mon- 
gers ot  the  city  had  over  the  whole,  tending 
to  the  great  work  of  taking  off  the  king  and 
the  duke,  fnay  read  Mr/Zeal's  .Narrative, 
entitleci  viilaiiiy  Displayed,  1669.  I  do  not 
mention  tiiis  pamphlet  as  a  voucher  of  truth  in 
all  respects,  because  tbere  was  a  spioe  of  the 
|kickthauk  in  it ;  but  it  affords  auoh  natural 
images  of  faction, .  with  thftir  ordinary  diahict 
JM>d  convenip,  and  ptaUKjue  of  treasont  as  can- 
not ueh  be  all  licutious  :  And,  tor  the  gross 
Acts,  evtary  one  n^ay  trust  or  distrust  as  they 
4nd  cause.  As  tor  Coiledge  there  was  early 
'  evidence  of  rank  High  Treason  against  him  ; 
•and  therefore  an  Indictment  was  preferred  to 
thcXirand  ^ury  at  the  Old  Bailey ;  but  against 

SeTideoce,  as  the  ibUowing  proceedinffB 
w,  the  return  was  Jigooramwi.  ThissS- 
viated  all  iarther  criminal  prosecution  there  ; 
the  door  was  shut,  and  no  eotmiQe  into  tiie 
comomn  courseoi  justice  was  to  be  bad.  Bot 
the  scandalous  Iffnurainua  was  no  dibicharipe, 
and  it  was  considered  that  the  overt  ftds,  of 
thetcsison  against  hiw,  were  the  sturingupof 
war,  and,  in  order  to  it,  preparing  arms  and  na- 
hplimefttsy  advising  others  to  do  the  hke,  and 
dfisigningto  s^ize  the  person  of  the  king,  and 
dsrfcring  be  would  be  pne ;  and  that  no  good 
was  10  be  expected  from  the  king,  who  minded 
nothing  but  beasthnesB,  and  the  destroction  of 
l^^eople,  and  lo  establish  arbitrary  govetn* 
i$m^  f^  which  facts  were  done  as  weU  in 
0xt'ord«aire  aa  in  Middlesex,  whereby  the  trea- 
aonla^  m  two  ceunties ;  and,  in  that  case,  the 
-Jong  by  kw  mmy  choose  in  which  county  he 
wilTfurBue,  fi|>r  both  are  proper.  It  was  d»- 
lermmed  thereupoii,  that,  since  the  jusiioe  of 
an  IndictneM  ^^as  denied  by  the  Middlesex 
QiandfJurv,  to  proceed  to  indict  and  try  Cei- 
le4ge  in  Oxfoidshive.  And,  there  beu^aa 
4»pportimity  by  means  of  thft  aasixee  th«i  as 
mwd*  the  sritmaacs  wecnaeni  daw*,  and  an  In- 
ifajjMt  jirtiwid  t>  Hi#  a^dsMiy  QFaadiarjt 


particidar  matters  ohArgedag«uM(hiiB«  and  4f 
theoamcs  ol'the  witMSses  who  ara  to  vmH 
the  same ;  upon  his  knowledge  of  both  widab^ 
as  well  the  nature  as  the  manner  of  his  defenee 
must  depend  ;  sad  because  upon  the  oonsi*' 
deration  of  his  case,  several  mattesa  of  JaW 
maTcirisG  as  well  before  as  at  the  tisM  af  bdii 
tibial,  in  which  oovnsel  will  hie  aeoessary  ^ 
assist  him,  and  aeveral  matters  of  fact  nrepa* 
ratory  to  hia  trial,  widi  whsch,  under « 4XMi^ 

who  found  the  bill.  This  ooald  nbt  be  mequal ; 
for  this  case  was  not  thoos^t  of  when  that 
Grand  Jury  waa  returned.  jAar  the  hid  feusidy 
the  assizes  dki  not  continoe  leog  enough  m 
bring  on  the  trial  of  the  pitsoaer,  far  he  woaid 
have  complained  of  too  short  waniing.  Tlwre» 
fore  an  extraordinary  commission  of  Oyer  and 
Terminer  issued  to  the  judges  el'  the  westem 
and  Oxford  circuits  to  trv  -the  prisoaar ;  and 
the  two  former  w«re  ordered  to  return  final 
their  circuit  by  Oxford,  and  to  be  thereat  the 
day.  So  these  Judges  met  and  hrid  the  sea- 
siotts,  and  after  along  trial,  upon  thelndiot- 
ment  found  by  the  county  GrMid  Jury,  smI 
full  eridence  in  the  hearing  of  a  vsst  oscenably 
of  all  sorts  of  people,  the  prisoner  was  foui 
Gtu)^  of  High-Tveason,  and,  soon  after,  saBt^ 
outed ;  as  I  am  about  to  rekUe. 

^'  It  is  not  to  be  conceived  whsit  a  thnndeir* 
dap  it  was  for  the  iaotum,  to  heoEr  that  a  pcwsv 
in2»trument  at*theirs  should  be  brongfat  to  anawtr^ 
much  more  to  be  attain  of  Treusn.  Thvf 
thought  their  whole  party  safe  enaooncad  ba« 
hmd  .the  sherifis  of  London  and  MiddlassK, 
with  their  partisans  ef  Ignenunns  4  and  that 
the  law  was  enervens  as  to  thenu  J^td  Msr^ 
for  one  of  them  to  he  haled  forth  to  an  indif'> 
leient  trial,  with  the  coBaequeaoas,  wta  of  ihia 
last  importance,  and  would  lander  (he  HMMt 
zealous  el  their  party  less  «buring,  aM  nafUKf 
(as  was  fonnd  in  diveiae  inatancea  ahtai^)  M 
oTcr  and  become  discoveian.  Tliia  mmk  mi 
wholepaity  engage,  as /m)  Jrii  elJWl^llriili 
aUthe skill  and  interest  Ibcy  had,tohowft«ff 
this  fire-ship,  and  safe  their  fr&nd,  Add  «o* 
oordiagly  they  went  to  wark,  -iavaiSiag',oaii» 
triring,  sohcituig,  by  all  pawifala  mrmni,  if  it 
might  be  brought  abottt,  to  bafle  tht  triiL 
And  the  attendance  waa  aeoordinglyf  fiir  tlM«i 
was  scarce  a  pragmatkal  town  parff-ttMi 
abaent;  and  abmidance  of  the  vnlgar  aoKaf 
them.  iUroB  Smith,  as  te  as  ht  dSM»  mA 
that  wM  not  a  httle,  Soek  tha  postaf  aalioitor 
for  the  prisoner.  It  waa  ha  that  was  agaut  to 
the  Scotch rkng  in  the  Bye  pkft  Thirtvlii 
Dr.  Oaies  booted,  and  sparred,  aad  wmuri^ 
and  the  whole  trained  band  of  his  dspwidsiili 
to  bdp  out,  that  coald  sa  weU  help  in  if  a  dMi 
lift.  With  thia  armameas  and  atMndaaee,  Mi 
uidiktt  that  which  was  at  the  mmiag  tff  pielli* 
ment,  thia  PioteitiaSioiaar  cpiaetamtoto 
tried  at  Oxford. 

^  Whea  the  wesl^m  Jadgas^  Aatit  the  Lttid 
Chaef  Jwtice  feierthand  Mr.  JasasaifcNiii^ai^ 
rivad^jaat  at  hb  terdsUp'a  afi^itiiv  fittt  hii 
ooMii^a  iSBvaMpaiiala  lia  hmt  ^  tsMsrl^ 


555]     STAT£ TRIALS,  33  Charles  IL  iSHU^'MalcfSiephem  CoUedgt,     [5B(i 

privilege  allowed  by  law  of  peremjptoty  cbal^ 


flnemeDt  he  cannot  be  (imiiBhed  wilbont  the 
lielp  of  a  solicitor,  and  he  is  like  to  he  wholly 
iinci^ahle  of  receiving  any  benefit  from  the 

directed  fiir  him.  He  opened  it^  and  found  only 
these  words,— *  You  are  the  rogue  the  Conrt 
*. relies  on  for  drawing  the  first  innocent  blood.' 
After  bis  lordship  was  in  his  chamber  and  sOme 
friends  w^  him,  he  shewed  it  to  them,  saying 
only,  that,  *  These  men  think  me  so  poor  spinted, 

*  ati  to  be  frighted  fi^ro  my  duty  by  such  silly 

*  stuff  as  this.'  It  is  a  thin^  of  course  for  men, 
in  the  circumstances  of  this  criminal,  to  de- 
sire time  after  time,  and  to  insist  upon  all  diJa- 
lories,  and  to  be  very  querulous,  if  every  thing 
they  ask,  be  not  ^^ranted  ;  for  they  are  never 
in  haste ;  and  it  is  always  one  request  for 
iriends  to  have  access  to  them.  And,  in  this 
case,  there  was  enough  of  all  this  ;  for  peti- 
tions upon  petitions  had  been  preferred,  pray- 
ing such  nnd  of  indulgences,  which  were 
granted,  as  appears  by  the  petitions  and  orders 
printed  at' the  b^inning  of  the  trial,  to  sileace 
the»Iying  spirits  of  the  party,  who  then  (as  this 
author,  in  this  his  Compfete  History,  hath) 
ftlsely  pretended  that  he  had  neither  time  nor 
neans  aflowed  for  his  reasonable  defence.  In 
the  list  of  the  prisoner'^  counsel  vre  find  Mr. 
Smith,  that  was  plot  counsel  to  Gates,  and  one 
West,  deep  in  the  Rye  conspiracy  ;  and  these 
gentlemen,  with  theu'  assistant,  had  penned  for 
Uie  prisoner's  use,  not  only  captious  law  ques  * 
tioos,  but  florid  speeches  and  narangues,  with 
the  cues  wheie  they  were  to  be  pncked  in,  as 
the  course  of  the  trial  went  on.  The  contents 
were  recrimination  and  libel  npcm  the  govern- 
ment, charging  popery,  French  counsds,  cut- 
ting off  protestants,  aibitrar^  power,  and  the 
yke  factious,  stuff,  such  as,  if  not  helping  the 
prisener  ofl^  might  fill  the  trial,  when  printed, 
withhbel  upon  the  government ;  an  art  usual 
with  the  ftiddon.  AfSer  the  prisoner  was  come^ 
the  Judges,  at  hisdesire,  allowed  firee  access  of 
his  firiflnds  to  htm.  But  one  of  die  oflkersob- 
aervedtfaat  oneof  them  put  aparcel  of  papers  in- 
to bis  hand ;  and,  upon  his  information  they  were 
sent  for  and  inspected,  and  found  to  be,  partly 
oonoeniing  hia  dcfonoe,  as  witnesses  names, 
&c  but  abnndanoe  of  the  aforesaid  fibellous 
iMtfungues.  When  the  court  was  set,  any  one, 
that  knew  penona,  might  be  divertedby  otaerv- 
i^g  the  dibgence  of  tte  soliciting  crew,aodhow 
Hicy  badpMted  Aemselvea  in  the  view  of  the  pri* 
floner,  and  made  i^iuda  at  all  turns  with  winks 
and  ]4»*bitinga.  'fiie  wiaoner  was  arraigr  d, 
and,  aAer  much  ado,  jueaded  Not  Guilty,  aa  1, 
Upon  hia  complvnt  about  his  papers,  they  we  e 
distingfuiahed,  and  all,  that  were  net  mere  ttbt  , 
tetomeAto  hun,  and  hts  trial  Was  appointed  the 
nest  day*.  It  is  a  pity  cor  -autnor  had  not 
oopieat»f  these  harangues  to  put*  in  full  length 
inlD  his  Histxwyy  th^  would  hw e  sal  very  well 
there. 

'  «' I  dd  not  profMMe  to  make  Aieport  or  extract 
of  tbia trial,  te  rapreaentthe  onmenMis  cavfia 
and  chicaneries  that  were  used  in  it,  for  the 
ir|iMeitiapQBt,4Uidieaday  liad4«idkftthiil 


tenge  to  several  jurors,  especially  m  a  country 
where  he  is  absolutely  a  stranger,  unless  lie 

suffice.    I  shall  only  note  a  passage  or  two,  aa 
1  think  singular,  and  then  speak  with  the  au- 
thor about  the  honest  copy  ne  has  made  from 
so  just  an  original.  It  was  Aaron  Smith  that  put 
the  papers  intotbeprisoner'a  hand,  and  bem^ 
questiooed  about  it,  litied  up  as  high  as  be  oouM- 
stretcb,  and,  said  publicly — *  It  is  high  time  to 
'  have  a  care  when  our  lives  and  estat^  are  beset 
*  here.'   Tbe  chief  justice  rose  up  and  (calmly) 
said  to  the  clerk,  *•  Record  those  words. '  The  con- 
sequence of  that  was  a  conviction  without  fiu** 
ther  trial ;  upon  which  the  eourt  might  have 
adjudged  a  punishment.  But  Smith  was  aware- 
of'^  that,  and  tell  to  recanting  and  explaining, 
which  diverted  the  proceeding ;  and  the  judges' 
only  took  his  recognition  to  attend  during  the 
session.    This  passage  of  recoi'ding  the  words' 
is  not  put  in  Uie  printed  trial,  because,  as  I  sup- ' 
poee,  notliing  being  done,  it  went  foi*  nothing. 
Sir  George  Jefferies,  and  one  of  the  prisoner's 
witnesses,  had  a  parree  of  wit.  It  wto  one  John 
Lunn,  an  old  quondam  drawer  at  the  St.  Dun- 
stan's,  alias.  Devil  Tavern,  and  gifted  like  an ' 
army  saint.    He  was  once  heard  praying  hy 
the  spirit  against  tbe  cavaliers,  and,  among' 
other  spiritual  elegancies,  he  eried, '  Scatter'em, 
'  good  Lord,  Scatter'em,'  which  gained  him  the 
nickname  of  Scatter'em.    Sir  George  Jefleriea^ 
viras  somewhat  too  busy  in  asking  him  ques-  - 
ttons :  and,  sir  Geoi^,  said  he,  I  never  was 
upon  my  knees,  as  you  were,  before  the  par* 
liament.  Nor  I,  said  sir  George,  for  much,  but 
you  were  so  when  you  cried  S^tter'em.    Oatea 
was  also  called  to  witness  for  the  prisoner, 
againstthe  credit  of  some  of  his  brother  evi- 
denoea  that  had  testified  for  the  king.    He  aA 
footed  to  pronounce  ore  rotundOf  the  rtfund^ 
oaths  and  nbald  stuffthat  he  charged  the  others 
to  have  uttered.    And,  among  odier  thiim,' 
he  aaid  of  one  Smith,  who  was  a  minister,  thai 
he  once  admonished  him  of  hb  oath  upon  the 
gospel,  and  his  answer  was  6— d<-«- the  goapel ; ' 
and  that  vile  sentanoe  Oatea  mouthed  out  ao' 
odiously,  as  very  muoh  ofiended  all  (noftao  hftd' 
as  himself)  thai  heard  it    And  the  manner  ol*. 
his  behavionr  shewed  the  geniuB  of  the  man 
more  than  any  description  can  do.    Hedidbot' 
use  the  privil^P^  of  a  theist  or  ftee-thinker  ;  of 
which  crew,  or  worse,  he  plainly  declared  him* 
self*  by  tl^s  passage.    He  told  of  hia  waiiiiiff 
witibaome  company  for  dinner  in  the  citjr,  a^ 
said  he,  to  divert  ourselves^  we  entered  into  ar 
discourse  of  pfaihw^hy ;   and  the  oucatioBa' 
were  concerning  the  being  of  a  Godandtfae 
immortality  of  the  soul,  whether  diose  coidd' 
be  proved  by  natural  demonstration.    And  he' 
deemed  muMk  gratified  in  thia  opportuiiitv  of 
talking  pnifonely  in  public.    But  enough  wt 
these  baaeflMmedtoB.    It  ia  time  to  enme-to 
our  author,  whopretendatoamk  deepfbr  the 
intriraof  thia^nan's ease. 

^*  Hehegina  with  hia  ehiaacter,  which  aUsr 
hiaiiileof  theliiiaeiyWaniMrilQriaiui  andUv 
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may  lis^e  mme  knowMife  of  tbcm  before  bia 
trial.— In  fbn  asmiratice  therelbiire  of  the  mat 
JHstieeand  deineiicy  of  yoar  majesty  and  this 

treason  no  other  than  zeal  agninst  popery,  Ahat 

*  he  was  ahnsy  man,  and  a  great  taller  a^piinst 

*  popery.'  A  good  workman  at  dwjoining,  wbo- 
crer  paid  hnn ;  and,  as  for  his  offence,  *  he 

*  went  down  to  Oxford,  and  there  spoke  words 

*  and  redted  rhymes  which  were  said  to  reflect 

*  on  the  long.'  What  a  harbnrous  way  of  writ- 
inff  is  this !  Only  *  said'  to  reflect  on  the  king. 
The  author  is  so  far  from  allowing  any  thinir 
treasonable  in  bis  case  that  hecarries  it  no  farther 
than  a  few  words  and  rhymes  which  were  but 

*  said*  orsnppoeed,  not  that  thev  really  did  reflect 
on  the  king  ;  and,  if  they  did,  we  know  that  is 
but  misdemeanor  and  not  treason.  Why  did 
he  not  shew  what  the  words  were,  the  tendency 
and  nse  of  the  rhymes,  and  other  fact  proved  ? 
It  wonld  then  liave  ap^ieared  he  was  poet  and 
singing  master  as  well  as  songster,  ne  was 
good  at  draught  and  design,  and  could  make  hie- 
roglyphics of  popery  and  arbitrary  power :  and 
represent  emblemntically  the  downfall  of  his 
majesty ;  as  m  ht<i  Raree-show  and  Mackninny, 
as  I  to«iched  before.  But  those  were  bawbles 
for  the  underling  mob  to  be  engaged  with.  His 
magazine  for  action  was  of  another  sort,  iron 
ware  and  arms,  besides  notable  persnasire  dis- 
courses he  had  to  incite  folks  to  use^  them 
against  ^e  king,  whom,  by  his  slighter  imple- 
ments; he  Tilifle<l  and  derided  most  exeoraoly. 
llias,  like  the  hero,  '  tarn  Marti  <{nam  Mer- 
tmrio,'  he  pKed  his  worib.  If  the  trial  had  not 
been  in  print,  it  had  been  needful  to  have 
giren  a  fufler  acoountof  this  case :  But  I  de^ 
dinedie  tatimtn  of  a  nice  exammalion,  at  this 
timeof  tiieday,8uperfhiotts  ;  it  is  enough  to 
shew  the  perfidy  of  the  acGOont  given  m  this 

nisioiy. 

«*  It  goes  on  to  sum  up  all  in  a  little  ;shcfwing 
thattliismechanie  waste  be  'madeanezamole,' 
tlotfbr  any  treason,  or  so,  bot,  <  for  meddling 
«  with  poutics,*  the  rest  fhllows  of  cmnrse ;  but 
observe  an  admirable  concisenoM,  and  so  an 
indictment  was  prefferrtsd  agahislhhn.  I  am 
realiy  afrad  of  being  suspected  forabosing  an 
liistorica]  writer.  It  bemg  ahnost  incredible 
siay  pretend^  tiiat  way,  even  of  the  Gmbstreet 
€>nler  rfionld  take  upon  hnn  t6  reUte  facts  and 
proceedings,  and  wnte  such  stuff  as  this.  Bat 
with  leave  of  his  •  and  so,'  the  indictment 
came  replete  with  facts  of'  high  treason  as 
tooched  before,  and  all  proved  by  lawful  wit- 
~iim,  before  the  London  grand 


jory ;  but  they  (|ust  as  our  author  here)  made 
a  mere  ballad  ofit,  and  rejected  the  bill.  Then 
astbepar^oohcloded.  College  wassail.  Now 
comes  m  Ine  author  with  a  fresh  subject  of 
IM-  *  ^Ot  which  (Ignoramus)  Wilmore  the 

*  Ibremanf  was,  out  of  aQ  course  of  law,  ap* 

*  prehopded  apd  examined  befbre  the  council, 

*  and  sent  to  the  Tower,  and  was  af^rwards 
*lbrcedtofly  beyond  the  seas.*  Now,  upon  nry 


«iallexperieiice«f  aHUrs,  which  teUs  me  this 
^IbrwMeb'cMUiithetnML  Iwillootwitfa 


with  ny 


honourable  Board,  which  he  hath  latdy  had 
some  exnerience  of,  and  doth 'with  all  humility 
andthanKfulness  acknowledge,  your  petiddner 


pni 
dal 


rse,  and  wager  all  diat  is  in  it  thatthe  scan- 
al  is  false.  But  I  fear  every  reader  will  not 
venture  so  deep,  being  f pernaps)  incKned  to 
think  a  grave  writer  smiud  not  affirm  a  fkct^ 
in  manner  and  circumstance,  so  very  untme. 
That  Wilmore,  by  his  perjurious  Ignoramus^ 
was  not  much  recommended  io  his  majesty^s 
favour,  so  as  by  his  extraordinary  interposition^ 
to  be  taken  out  of  the  hands  of  the  law,  wbeo 
it  had  seized  on  him  fbr  crimes,  I  readily  grant ; 
as  also  that  if  a  man  will  effrontuoosly  oreak 
the  sacred  trust  of  justice,  in  a  matter  of  trea- 
son against  the  state,  more  like  a  parttsan  than 
a  sworn  enquirer,  that  the  state  wiM  lay  hold 
on  him,  if  he  be  found,  in  any  respect,  ob- 
noxious to  the  law  :  And  farther,  that  a  man 
must  needs  be  a  saint,  indeed,  that  practisefl 
barefaced  against  la wfhl  amhority.  All  these 
things  I  grant ;  whereof  the  consequence  is 
that  Mr.  Wilmore,  and  every  one  else  of  bis 
bold  usurpation,  most  look  to  their  hits  ;  fbr,  if 
they  may,  they  will  be  caught  napping.  But, 
as  to  the  said  *  fbr  which,'  that  is  tor  his  retmn 
of  Ignoramus,  I  deny  that  it  either  was  mad9 
or  mentioned  to  be  any  nart  of  his  crime ;'  but 
he  was  taken  up  by  lawful  warrant,  and  not,  aa 
the  author  abusively  affirms,  for  his^  verdict; 
which  could  not  be  so.  It  seems,  some  of  the 
neis^bours,  that  had  him  in  detestation,  in- 
ftnrmed  that  he  was' a  kidnapper,  and  that  he 
had  sent  one  or  two  young  men  to  the  plan* 
tatipos ;  and  it  was  voily  oelieved  he  haa  sokl 
them  ^ere.  Upon  this,  he  was  token  up  and 
examined,  and,  afterwards,  not  only  tried  at 
the  King^-bendiborand  convict  (as  I  findift 
theCbronological  History  of  England,  84  Maj 
168i)  but  was  also  obnoxious,  n  not  charged 
by  a  writ  de  Homme  replegiando,  and  com- 
mitted (as  the  nature  of  which  writ  riN|Uires) 
untfl  he  produced  the  persons  in  order  to  be  re- 
plevied, this  was  the  ancient  remedy*  fbr  the 
liberty  of  the  subject,  and  is  tndeea  more  ef- 
fi>ctual  and  expedite  than  an  Habc«s  Corpus. 
The  difl^rence  is  that  the  fbrmer  js  ^e  process 
of  the '  government,  thsit  took  care  of  the 
people's  liberties  (wherefbre  men  aftcted  ior 
style  themselves  the  kin^s  subjects)  against 
the  great  men  that  tyraniused ;  and  the  latter  is 
chi^y  intended  against  the  government  itself^ 
and  the  abuses  of  m  power.  But,  as  fbr  Wil- 
more the^'Midnapper,  he  loimdrntana  to  dear 
himself  by  the  activity  of  his  heels.  Who- 
ever woura  know  the  steps  of  this  matter,  may 
find  somewhat  ofit  in  the  pamphlets  of  the 
time,  and  particularly  in  L'Estrange's  Obser- 
vators ;  out  of  which  the  whole  story  may  be 
picked. 

**  In  such  a  case  as  this,  so  defbmatory  of  a 
settled  government,  an  author  should  have 
made  gcwd  bin  charge  by  some  authorilstive 
evidence,  as  the  order  or  council,  warrant  of 
commitment,  or  return  of  an  Habeas  Corpus,  s^ 
nii0it  ha  v#baso*  had  fbr  the  looking  ftr.    Of 
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^ak  JtvniiiUv  bas^i^h  ^rqur  miuaity  and  tiuft 
hpoeunUi  Bovii,.  th$i  be  may  me  «  copy. 
qC  Ibe  iiidicU»eQt  agi^ipat  ium«  ortbe  {wrticiilAr 
clnrgei  of  it»  that  his  counsel  and  solicitor 


•<MP«MM|^^nM^^ 


lmttW»,  Vw  wyiog  it  WM9^  for  hii  Tcvdiet  had 
^mm^  tiili^a^flihjlly,  andfaaiapoiWda  very 
fliuavtUbet  Marry,  helbanlKa  you  lor  ibut;iiu, 
tboaadb  Ihe  matter  lay  (air  ^nou^h  tor  rciflecuooy 
at  ^^Sn^$riA  tbat,  w  cevo^g««  bis  Igoofamnf 
'^  aMt^aoa  of  Jtidnapftwy  waa  ta|caa,&c  for  ha 
'9mM  noiabata  aa  hair  of  the  venom  of  hia 
libel.-and  tb«iafor«  sayait  positive,  without  any 

fMleac«aftalL  Bnty  t»do  th«  fiK^tioa  jiistioe, 
lmu$  alimr  that,  apoanliDg  to  their  scheme, 
tiN^.wera  much  in  tha  right;  ibr  .haviogr 
a  f;«irai9na&t  ta  undennioa,  tbemi  lies  and 
Utids  awvad  aa  spades  and  mathooks  to 
m^A  with.  But  now,  to  ^Q  on^with  the  story, 
AcItbiidL  I  mofittnnserdMtbe  whole  para- 
giaalu  ^To.make  sure  that  the  bill  might  not 

*  misaafiy  a  second  time,  where  (^Qxfora)  they 

*  hoped  ia  imd  a  more  pliable  grand  jury,  the 
*witae8Beaw)ei«sent  dwa  post  to  the  assses.' 
Wtaber  by  post  with  the  bom  sounding  be- 
ftnv  or.as.l guesstbiatruth  was,  bv  ooac^esin 
whiah  mre  miffbt  he  six  hones,  wnich  trottii^ 
aj^aoa,  and  .yflaping  sometimes,  saved  their 
liflaaiMi  reached  Ihe  assise  town  befi>re  the  bu 
aineaawaadoner  Nowthia  word  *  post*  has  a  je 
ae  9^  qnai  aound  of  a  deep  design.  But 
Mfitt  moiiaceaK.esiM  memoremi  for  now  it  is 
' liop^d,'  a  liuaor  two  heiH»  it  ia '  madeanre,' 
Aft  is  diegr  made  ^  sure  hcfws.'  Bat,  ta  wava 
liaUi^  wfagr  ought  not  they  m  Osfiiidshire  make 
innaf  wboLtt  waa.  evident  no  unpacked  andjm^ 
|ia(pip4D(rimgBdju|ycoaU  Ji^^  such  an  in-^ 
4i^iBf9|tf  Tben,^ forbis'pfisMe,'  the  chief 
gntlfy  in  tbl»  county  of  Oxford  are  hia  hum- 
bie«esf«idafoK-  Aa  cflmpKBaiyit;.for  man  of 
bmffttK»m  iQHQr  ^  pliabla*  to  nagury. 

**  il9i9f  to  go.an.  with  this  Ledge  libel ;  <  and, 
<bya  aaeMl.m4naaament.sbut  apwitb  the 
'graiHlji«7taUbBy found ibabiU.?  Ahaibffat 
ifii  wpmA  imj  chambfB  door,  to  let  in  thoae 
that  BNure  Imwurno  and  none  else,  ia  a  manager 
of  aacsrcis*.  Babut.  ohsarve  the  hoi  and  oold 
daattng-  -  hi,  Boj9a**c8«eit  waa  a.prrniage  to 
bai#apral;.apid  nosr  it  is  managipment.  The 
m^Wfir-y*^  ^^^  inainuatian  ia  thatthagrand 
joijrCbaiiaMKt  heii^  free  for  all  comers,  as  an 
opqiicwvtAf  lmtejtt,.yet,.inihiscasQ»  it  waa 
sinit  v^  ^for  mansgament.  Q  woeful  laiic. 
divaie,  that dodinotknaw tliatidafie is akrsys 
ckoaa,  apd  notopen  tp  any  that  acrf<  not  called, 
or  lavre  no  hoanesa;  and  that  no.  dafences 
beug  beaid»  enly  tba  prosecntqri  and  their 
wiinaasna  aUgpd  to  abewthat.theBa.is  reaaoa 
for  tba  prfwecidHMi.  And  bovr  ooiild  theae 
men,  aa  thay  ara  sworn,  keep  .the  kiag'a 
aecrte  and  their  own,  if  they  were  not  ckMe 
If  aU^ieopla  Joigbt  oame  in  at  such  enmina* 
tionff,  pnaaoen  would  have  spies  upon  the 
tpalHii>owy»  which  would  he  of  ill  oonseqiienoe. 
9jat  tfae^  true  grievanee  of  the  foction  was, 
fu^^j^yna^i^^u^  and,  paitly,  that  the 


may  bavefitfe^acpeaa  tO|  and  pnval^  ooalarw 
enoe  with  bim  )  and  because  thor  own  piivata 
afisirs  or  other  accidents  ma^  call  fiway  some 
of  his  counael  from  hb  assistance,  that  Mr. 


down  to  labour  about  freeing  the  _ 
deprived  of  the  opportuDity  of  atanding  behind^ 
whispeiiojs^^  aaii  couuueatiog,  darm^  the 
examination ;  as  for  instanoo  ~t  *■  thia  is  pov 
pish  work*  —  *•  thai  ia  an  Irish  papist*— r 
( knaves  ooo^be  to  destroy  niolestaalB*—  '  na 
protestant  plot,'  and  the  like ;  and^  pccbapa^ 
take  the  boldness  to  ask  questions  paaomatiJ 
caUy»  or  otherwise,  though  by  tbcir*loak% 
affront  the  testimony.  Whereby,  if,  in  ordi- 
nary cases,  the  crowd  used  to  be  bin,  aa  ifaey 
were  not,  yet,  in  this  esse,  it  waaieaaowibia 
la  hinder  it.  And  now  oomea  the  tag  to  this 
fine  lace.  *  This  was  afierwards  ooni^uiied  of 
^  as  an  unauffierahle  practice,'  that  is  not  lettmg 
the  crowd  into  the  grand  jury  chamber ;  bat 
by  whom,  or  to  whom  complained  off  By 
Sliute  to  Pilkington,  or  by  Pilkington  ta 
Shute  ?  It  could  not  be  by  any  one  man  of 
common  sense  and  knowledge  of  things  to 
another.  If  he  means  ajD^  formal  comphihit 
to  authority,  as  for  an  hardship  or  wrong  dooa^ 
the  sentence  ia  a  great  untruth. 

*'  He  comes  now  to  the  circumstances  abont 
the  trial,  which,  I  hope,  was  no  private  ma* 
nagement ;  but  <  he  was  hurried  down.'  This  i$ 
like  the  posting  dawn  of  the  witnesses.  libel 
tradra  moch  in  words  diat  sound  without  any 
aense  in  them;  For  what  was  this  «  hurry  r 
If  it  was  thai  long  trot  of  the  boraea,  add  sw^ 
passage  to  Oxford,  it  is  a  foohah  expicaaioa. 
if  it  waa  ao  that  the  prisoner  was  deprived  of 
any  just  means  of  defence,  aa  the  libd  seeniii 
to  mtend  shouU  be  understood  by  it,  it  is  falser 
and  the  prints  before  the  trial,  as  also  the  trial 
itself,  that  diewa  sU  the  material  ciroufl»> 
ataocea,  ooDlbtes  it.  But  tragical  wonb 
sometimes  heat  the  willing  imagiaatkin,  eo  as 
to  formin  itself  a  lye  when  the  author  dunjt 
not  say  it.  But  we  shall  grow  more  and  more 
direct ;  for,  about  the  papeia,  taken  and  (exoepi 
the  libelbus  harangues)  restored,  the  aothor 
says,  *■  This  way  of  procedure  was^thougfat  to 
'  be  very  harsh  and  illegal.'  Neither  the  one  nor 
the  other;  for,  aa  the ''known  law  was  then, 
prisoners  ware  uiged  to  make  their  defettoe 
upon  their  innocence  of  the  fact,  to  be  tried  by 
tne  country,  without  foreign  assistance,  to  iny 
vei^  exceptions  of  form,  and  dilahwiea;  for 
which  reason  no  counsel  used  to  be  allowed 
them:  But, if  diey  could, by  any  aneaos, shew 
ta  the  ^conrt  any  matter  of  law,  in  pomt  of 
form-  or  otherwise,  the  court  waa  twiatod  to 
gsrathem  the  full  benefit  of  it ;  as  tb^  wtgf 
alsaif  it  apjieaBed  to  them  withoot  tbe  fo^ 
saner'a  shewing:  which*  made  it  a  oamman 
sayioff  that  tbe  court  is  the  ^prisoner's  eounaeli, 
Nor  IS  this  to  be  accounted  an  bi|odi  law  (for 
kw  it  was)  however  thov^tit  -fit  ainne  to  te 
altered;  for  oiencea,  of  this luM, «r^ aadan^ 
eolar,  andwitludaDdangaraaatogQi«nmM»^ 
thai  it  in  neeabaary  tbaj  bana 
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WaOoi,  Mr.teith,  Hr.  lliQBipiiim  Mr.  Ite^ 
ad,  Wx.  West  of  the  BlMMl^.TaBple,  Mr. 
liatijles  of  LmooJnVIim,  Mr.  RotherlMni, 
Mr.  L^ndl,  Mr.  Rowny  of  CknyVIoD,  Mr. 


orarenaiiiebiBtiMWftyofjvitiee,  morcthsn 
is  repilar  in  oommoo.  wraugfei  of  meum  and 
41IIUR,  tin*  are  of  litde  oonae^woco.  For,  if 
JMlaoe  is  not  bad  in  such  caMS,  fbioe  will  take 
place;  and  nothing  is  extraordinary  whea  a 
«oait  of  jostioea  sworn  hare  the  power  of  the 
whole  fi>nn  (^a  tri^  6y  which  right  is  to  be 
^ne  between  the  Mremment  atid  traitors. 
And  to  imagine  that  lawful  jodges  are  corrupt, 
is  barharoos ;  because  of  the  necessity  of  jiidg* 
ing,  andconaeqnently  of  powers  to  radgOy  es- 
peoally  when  a  trial  is  in  pablic,  for  all  the 
•ttendanoe  to  obserre  and  jud^  even  the 
iudges,  who  are  in  asort  (in  captioiis  times  at 
least)  upon  the  terms  of  good  behaviour,  be- 
cause^ men  may  see  theii-  partialities  when  the 
ease  is  so,  as  it  was  not  here.  But,  since 
artifice  is  not  allowed  to  prisoner  by  the  means 
of  formal  oonnsel,  why,  1  beseech  you,  by 
written  speeches  and  ribelorical  harai^aes, 
-which  were,  in  truth,  impertinent  lo  a  just 
defence,  and  contrived  for  another  end,  and 
that  was  libd  upon  the  government  P  It  had 
been  a  rare  .device  to  publish  libeb  with  safety, 
had  it  been  pennilted  the  prisoner  to  read  them 
to  fhe|>eople  out  of  his  pl^lers. 

<*  But  the  author  ^U  thinks  him  <  under  se- 
*  vere  drcnmstanees.'  It  is  well  the  trial  is  in 
print,  «lse  these  poetical  expreansns  would 
aadly  paint  this  man's  case  m  the  nundsof 
those  that  know  no  better.  But,  from  die  old 
rule, "  sit  liber  judex,*- 1  may  take  assurance, 
and  alErm  tfiat  no  man,  that  ever  was  tried  for 
high«tieason,  had,  or  could  daim,  mora  lati- 
tude or  scope  of  defence  than  was  allowed 
lo  this  man;  which  b  sufiicieot  in  answer 
to  all  thoi  ever  was  or  can  be  aUedged  agsinst 
^s  trial.  And  the  anlhar  is  but  asumndst  of 
the  libel  upon  this  head  ;  lor,  near  Ae  thne, 
fection  was  not  deipaale,  but  bold ,  and  they 
not  only  railed  at  the  judges  publwly,  but  put 
out  hbdbtis  pampbkta,  out  of  which  the  au* 
tbor  has  his  eseer|its,  which,  at  the  time,  wene 
answered  snffinently  to  the  common  satislhc- 
tion  of  all  e^nal  peMons ;  but  out  of  the  an- 
owsrs,  no  word  to  be  fonnd  hese.  Now  see 
how  an  historian  can  aide  with  a  traitor  in  his 
time!  For  the  author  bath  the  bmsstoad^ 
*■  But  iadelid  it  asemed  a  matter  resolved  from 
*abovi^  he  must  die,  andso      *    One 


thaUcnswsdris  author  to  beadivinei,  wvoM 
eonoude  him  a  fsctalist,  and  that  he  neaka  of 
keaiven  abort,  aiad  not  of  an  easthfy  king. 
Tha.  wtiiB  « indeed  it  aaeoMd*  aae  smgnlar 
Snglisb:  But,  pasa  fcrms,  if  any  thing  from 
hoircAB  «^b  womo  than  tiiissttlph«ouao«i* 
lanoe,  1  l^a  no  nov.  The  very  ahewing  it 
is  anottgh  to  disturb  the.  entrails  «  any  oainid 
|aiBsnaat.^andoDed  to  iaAmy.  One,  thai 
ilandeis  within  tbe  linea  of  passibiityy  is  a 
wmotm^fmmm^  Md  m  artig^  to  thii  thol  da- 
With  «iffi«Milmi  i  IbH  ii»'thai  f  ■■» 

TOL.  YllU 


I5«t 

PoBoxtei  Mr.  Wasd  of  the  kmes-TempIo^ 
may  be  assi^ed  him  for  counsel,  and  Aaron 
Smith  for  his  solicitor,  and  tJiat  he  may  have 
acopy  of  the  jurors  to  be  retamed  upon  his 

sent  down  to  the  law,  and  fairly  in  the  face  of 
the  nation,  tried  and  attaint,  was  doomed 
before- hand ;  right  or  wrong,  *  He  must  die.*, 

^  So  here  is  premMtated  munier  chaiged  udoo, 
kii^,  counsel,  officers,  judges  and  jury  all  at 

I  oQce.  I  am  sorry  that  the  author's  uinoufer* 
able  malice  to  the  times  of  this  reign,  shewe4 
in  his  falsifying  this  trial,  has  drawn  mo  to. 
lose  so  much  paper  and  ink  about  it. .  One^ 
that  is  weary,  and  has  a  mind  to  have  donoi 
most  grieve  a^  such  provocations ;  and,  as  die 
common  sajing  is,  flesh  and  Uood  can  acaroo 
bear  with  him,  who  hath  giYen  no  historical 
aoooant  at  all  of  the  mattier»  but  only  hath  pot 
Uwether,  aa  under  a  common  JpiMsOf  a  vera^ 
of  senienoea,   eveiy  one  iuhnmatrd  IibeL'*. 

'  North's  Examen,  585.  . 

«*  A  Bin  of  Indictment  was  praMMAd  to  d4 
Grand  Jury  of  the  City  of  London  afainit  Col* 
ledge  the  Krotestant  Joiner,  as  ba  wasalwMtf 
calted.  The  witnesses  agamst  him  wasa  Mr« 
Smith,  Mr.  Di^^dale,  Mr.  Hayne%  lbs  two 
Maci^[aaia's,and8irWiUianiicmiiiigs.  Thqf 
all  positively  swoie,  that  CoUedge  told  then^ 
there  was  a  design  to  aciae^ha  kmg  at  OiiM* 
and  bring  him  to  London,  and  there  keep  hini 
till  he  had  eomphed  with  them,  or  else  to  briaf 
him  to  the  blod^,  as  they  did  his  fiither ;  alil 
that  in  thiadesigo  the  Hoile  of  Lords  and  Comr 
mona  wereiMmoenied,'«id  that  there  wastt 
army  ready  at  London  to.aarilt  them.  It  i» 
certbinly  true,  that  never  men  swore  moM 
firmly  Uian  they  did  m  court,  bifbfe  the  j«ry« 
who  demanded  of  the  qpurt  a  copy  of  thaif 
oaths,  and  thai  the  witnesses  mi^go  with 
them,  to  be  examined  apart;  whuii  veansit 
waa  granted  to  the  jnry,  and  after  two  or  mat 
hours  oonMeration,  the  jury  retnrtiod,  and 
found  the  biU  ^noromas.  Upon  whrh  tito  kwA 
chief  justice  demanded^  whstbcr  they  would 
give  no  reason  for  diis  vardKt;  and  whether 
ttiey  believed  thoae  six  witnesses  peopled  r  tn 

trhich  they  replied.  That  they  had  ipven  their 
verdict  according  to  their  consciences,  and  thit 
they  wouki  stand  by  it.  To  whioh  the  lord 
chief  jiMtice  North  said.  There  was  never  such 
a  verdict  brought  m  the  world.  .The  grand 
jury,  belhre  they  Were  discharged,  delivered  a 
pel^on  to  Uie  court,  desiring  the  removal  of  thn 
priests  and  JesniU  farther  from  the  lx>rds  in  the 
Tower,  they  holding  correspondence  with  thenu 
Upon  bringing  inttiis  bill  tgnoramus^  Colkdaiia 
wUL  be  Knt  to  be  tried  in  Oxford,  where  the 
judges  arrived  the  15th  of  July.  Their  com- 
misaion  was  opened,  and  the  grsnd  jury  waa 
sworn,  of  which  sir  Thomaa  Spenoer  was  For»- 
man ;  the  r«tot  were  all  genthsmen  of  loyttlty, 
andPMcstaata,aiidofgoodcstoteii;  and  upon 
hearing  the  evidenoa  agamst.Colledge, .  th^ 
found  iie  indictmcit  <  Bdia  vera,  neaune  ooo- 
^twKasntoJ    One  of  the  eridenoe  against  him 

I  «me.  Tbat  i4  Ae  iBng  dkl  not  agms  widk  te 
i     80 
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liial  some  dm  before  the  tml  AihI  your 
petitioner  ah^Il  erer  pniy,  &o. 

At  HMuploB-Coart,  Augutl  11,  IdSl. 

It  is  is  ordered  by  his  majesty  in  council. 
That  tlie  IVieDds  ana  rehtions  of  Stephen  CoV* 
hAfgt^  a  firiaoDer  in  the  Tower,  shall  have  li- 
berty of  visiting  and  freely  oonrersincr  with 
him";  and  the  heuteoant  of  the  Tatwer  haring 
lirst  caoaed  their  namea  to  be  taken  in  wntingi 
is  to  anffer  such  friends  and  rdationa  to  have 
access  to  the  said  Stephen  College,  without 
any  inten|iption  firom  time  to  tune  accor- 
dingly. 

■■  -  ■■■ .  ■ 

The  TRIAL  or  STEPHEN  COLLEDGE, 

AT  Oxford.* 

On  Wednesday  the  17th  of  Augvst,  168 J, 
the  lord  Nohieys,  Lord  Clnef  Justice  Noitb, 

parliament,  there  was  a  desi|{fn  to  seize  upon 
kirn,  and  30,000  men  were  ready  in  the  city  of 
London  to  back  the  desirn  ;  and  that  if  the 
lu^  veAlsed  to  pass  &e  bin  of  eadusion,  they 
v^ould  serve  him  as.they  did  his  father.  >  This 
CoUedi^  was  brought  to  his  trial  at  Oxford,  be* 
fcria  the  lord  chia  justice  North  and  justice 
Jones.  The  trial  lasted  from  two  in  the  aiter- 
noon^  till-  two  in  the  morning,  so  mneh  time 

.  WM  uken  ftpm  examining  the  witnesses.  The 

.  findenoe  against  the  prisoner  was  the  same 
which  was  at  the  (Md  Bailey ;  those  for  the  pri- 

-t  rnner  were  chiefly  Mr.  Oaies,  Mowbray,  and 
WaldroB,  who  said,  that  Dugdale  and  Smith 

' '  4oki  them,  the^^  knew  nothing  agabst  €oUedg&$ 
Imt  they  denied -it  upon  tneir  oaths»andthe 
^ry  brought  him  in  guilty  9  and'  some  hours 
umr  the  prisoner  received  his  sentence,  the 
court  meetmg  stfatn  for  that  purpose.  Some 
4ays  aAer,  Conedge  was  executed,  and  his 
•head  was  set  upon  Temple  Bar,  to  be  a  warn- 
ing to  others  to  avoid  his  late,"  Bubtrode,  325. 
'  *  It  appears  from  OMmixon,  that  the  ooun- 
ad  against  him  were  sir  Robert  Sawyer,  At- 
torney General,  Finrh,  JSohdtor  Qeneral,  sir 
«George  JeflRsries,  and  Mr.  North.  The  jury 
were  tTeniy  St^ard,  William  Big,  Robm 
Bird,  John  Shorter,  William  Windkiw,  Cbarks 
Hebbs,  Roger  Bn>wne,Tnnbthy  Doyley,  Ralph 
Wallis,  John  Benson,  John  Piercy,  and  John 
Laurence.  Roger  Coke,  after  mentioning  that 

'  the  London  Grand  Jur^  bad  returned  an  igno- 
ramus upon  the  bill  agamst  CoQedge,  proceeds : 
'<  Tlie  fright  of  Htzharris's  diB<!overy  of  this 
new  Popish  Plot  being  seemiiwly  alUyed  by 
his  death,  Revenue  wiui  wi^zefifhaste  pursues 
the  discoverers  of  the  old.  It*  waa  m  Trinity 
Term  that  Fitzbarris  was  tried  imd  executed  ; 
and  after  this  term,  an  indictment*  of  *high 
•J^ason^VBs  exhibited  to  tlie  Grand-jury  of 
London  against  Stephen  CoUedge,  a  mean 
fcUow  but  a  great  ndker  against  the'  Pojih 
riot,  who  was  more  known  by  the  name  of 
Pt<>testaiitJoinerthanStq>hendoUedge.  .  The 
foreman  ma  one  Wilmer :  this  mdietment 
wuuki  fkf4  dowui  but  the  Gnuid-jury  j^tMisei 


Mr.  Jiistice  Jones,  Mr.  Justice'  RsvQMiid,  Mr. 
Justice  Levinz,  commissioners  of  Oyer  and 
Terminer  and  Gaol-deUvery,  met  at  the  Court- 
house in  the  city  of  Oxford ;  and  aiW  procla- 

an  Ignoramna  upon  it,  for  which  Wihner  was 
fbrcttl  to  fly  lua  country. 

*'  The  design  not  succeeding  in  London,  the 
scene  against  CoUedge  is  Uid  at  Oxibnl ;  the 
judges  were  chief  justice  N^rtb,  justice  Jones, 
justice  Raimond  and  justice  Levins  :  to  make 
sore  of  a  bill  to  be  found  there  against  Cd- 
ledge,  the  king's  counsel  had  prepared  wit- 
nesses at  the  assises  to  post  thither  ;  and  there, 
to  make  sure  work,  the  king's  counsel  are  pri- 
vately shut  up  with  the  jury  till  they  bad 
found  the  bill,  which  Mr.  Hawles  says  was  a 
most  unjustifiable  and  unsufierable  practice. 

^'  Wmlst  these  things  were  contriving,  Col- 
ledge  had  the  honour,  as  well  as  Fitzharrlk,  to 
be  committed  and  contmued  a  dose  prisoner  is 
the  Tower,  yet  the  Lords  impeochea  in  pariia  • 
ment  had  the  liberty  of  it,  and  iinee  access  was 
permitted  to  them ;  it  is  true  indeed.  CoHedge 
was  permitted  to  have  a  soKdtor  and  counsel, 
which  was  Mr.  West,  I  think  a  Plotter  or 
Setter  in  the  Rye-plot,  as  dark  as  Fitabairis'St 
and  as  like  it  as  two  apples  are  one  to  the  other. 

"  But  this  was  not  out  of  favour  to  CoUedge, 
bntAo  betray  him ;  for  when  the  Bill  against 
CoUedge  was  found  at  Oxford,  Murrel,  a  gaoler, 
and  Sewd,  a  messenger,  were  sent  to  bring  Col- 
ledge  to  trial;  who.  after  they  had  taken  him 
out  of  prison,  run  liim  into  a  house,  and  hr 
order  of  the  king's  counsd,  took  from  him  all 
bis  instructions  tor  his  defence,  and  carried 
them  to  the  king's  counsd,  as  well  to  disable 
him  to  make  his  defence,  as  to  enable  the  king's 
counsd  how  to  proceed  against  him,  by  some 
way  he  was  not  provided  to  make  his  defence, 

**  Upon  Colledge's  arraignment,  he  de- 
manded his  pauers  taken  from  him  by  Murrel 
and  Seweli  wnich  were  denied  by  tne  Court 
till  he  had^pleaded  guilty  or  not  to  his  indict- 
ment. Befe  take  notice,  that  sir  Francis  Pem- 
faerton,  sir  Thomas  Jones,  and  justice  Raimend 
having  done  the  Court's  job  in  Fitzharris^s 
Trial,  a  new  set  of  four  is  made  to  do  this  of 
Colledgc's :  the  chief  of  these  was  sir  Francis 
North  (a  man  cut  out  to  all  intents  and  nor- 
poses  for  such  a  work,  and  as  if  born  to  do  it, 
nis  lather  was  a  committee-man  in  all  the  late 
times  against  king  Charles  1st,  and  Iiis  gnuid- 
ftther  one  of  the  seven  who  condemned  arch- 
bidiop'Laud)  it  is  no  matter  who  w^re  the 
other' three,  for  North  was  themoalh  of  the 
Court. 

.  <^  .This  was  the  first  time  that  ever  any  pri- 
soner had  his  instructions  taken  from  him  to 
make  his  defence,  and  at  a  time  when  there 
were  such  comrivances  to  take  away  his  fife- 
11^17  Lord  Chief  Justice  told  Colledge  he  took 
not  away  hia.pa|iers ;  but  CoQoge  repUed>  they 
were  taken  from  him  upon  pretence  of  bfinging 
them  to  Us  lordship. 

r**  The  Court  snACoonad  had  atwQfdAdi»- 
8%n  ppoiaCdifidge,  iaadzmg  hja-papen  ^  on#y 
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tnalMk  for  flileitee,  ihe  comndssdon  of  gobl-' 
delivery  was  reftd,  and  then  the  oomn&nbn  of 
Oyer  and  Tesmihier.  Prodamatkm  was  made 
for  the  ahcriff  to  return  the  precegta  to  him 

to  trefisn  CoUedgpeto  plead  f^fuUty  or  not,  bein« 
theyoeliferedtTOMtpeis;  which  banngdooe,* 
jt  was  too  fatte  to  pleM  ekher  to  the  juriMiiction 
of  the  Cojort,  or  toat.  the  indictment  was  erro* 
neotts,  as  it  was,  itbeingof 'diflerent  oattnes, 
ds,  for  treason  ajod  misdemeanors. . 

''  Here  I  leave  it  to  the  learned  to  jadge< 
trhether  the  Court  and  long's  eoonsel  did  not 
in  this  indiotment  o&dearoar  to  depose  the  iiar- 
liamentary  authority,  ^d  usuirp.it  themserres, 
for  thougd  the  Commons  may  impeach  gene- 
rally  for  treason  and  misdemeanors  in  the  same 
impeachment,  yet  neither  by  the  common,  or 
any  statute  lawi  any  soqh  indictment  can  be. 

**  The  other  desigD  was  to  disable  CoUedge 
to  make  his  defence  after  his  nleadiuK  not 

Siilty :  CoDedge  finding  himself  thus  Iieset, 
oiigh  a  mean  man,  yet  with  a  Roman  oonrase 
sjdd,  this  was  a  horrid  conspiracy,  not  onr^ 
Sirainat  his  life,  but  against  all  the  Protestants 
of  England:  and  herein  he  proved  a  true 
prophet. 

*'  The  courage  of  the  man  put  the  Court  and 
king's  counsel  to  the  whisper,  which  was  never 
before  d»ne  in  any  Court  of  common  law ;  and 
now  the  Court  must  be  adjourned,  the  pr^ence 
being  for  dinner,  though  tbey  had  breakfasted 
but  a  little  before  :  and  before  their  return,  the 
long's  counsel  altered  their  method  of  proceed- 
ia^  against  the  prisoner  ;  and  so  sorted  thdr 
evidence,  that  they  might  not  contradict  one 
another,  and  so  would  not  exaaune  some  of  his 
evidence. 

"  Yet  upon  the  return  of  the  Court,  the  at- 
torney sir  Kobert  Hawyer  moved,  the  king's 
evidence  might  be  examined  in  the  hearix^  of 
one  another ;  which  though  over-ruled,  yet  it 
was  not  ohserved  :  and  to  isatisfy  the  jui^,  the 
Court  told  them  in  summing  un  the  evidence, . 
tbey  would  inform  the  jury  what  part  of  it 
was  treason,  and  what  misdemeanor,  vrbich  they 
did  not. 

**  The  Court  and  counsd  thus  armed  cap- 
a-pee,  and  die  prisoner  bound  hand  and  foot, 
you  need  not  doubt  of  a  gk>rious  victory  over 
him.  The  first  champion  against  CoUedge 
was  Stephen  Dqgdale,  viho  swore,  that  in'  a 
barber's  shop  ana  a  coffee  bouse^be  bad  spokpn 
vilifying  words  of  the  kioff  ;  that  CoUqdge  bad 
shewed' him  several  scandalous  libels  and  pic- 
tures, of  wbicb  he  was  the  author  ;  that  Col- 
ledge  had  a  silk  armour,  a  brace  of  horse 
nistol^,  a  pocket-pistol,  and  a  sword  ;  that  he 
bad  several  Mout  men  would  stand  by  him, 
that  be  would  mak^  use  tyf  them  in  defence  of 
the  PrcMtestant  religion,  and  that  the  kmg'a 
party  w:ere  but  a  handful  to  bis.  Now  let's  see 
what  credit  oould  be  reasonably  given  to  any 
of' the  evidence  against'him.  ^-^  ^ 

^*  1,  Dugdale's  evidence  was  confronted  bv 
Dr.  Dates,  who  testified  that  Dogdale  said, 
tie  knew^nodiiof  agihtst  any  Protesin^  jn 


direedjr  V  the  justices  of  the  peace  of  the  county 
of  Oxtord  were  tilled  oter ;  and  the  appeaiance 
of  the^Cfrand-jury  summoDed  .to  attend  thig 
commisBion  was  tUEen. 


Bnrlaad.;  and  being  taxed;  by  Gates,  that  be 
Kadi  gooeragainst  fais^cODScience  in  the  evidtno* 
he  ffaye  to^  the  Orand-juiy  at .  liondon,  against . 
CoUedge^  Dugdale  said.  It  was  lonof  of  colond  . 
Warcun (a worthy  peoson,  who, lor  this  and. 
such  like  services,  is  since  knight^)  for  he: 
couM  ffet  BO  moiiBiy  else..  .£&abeth  Hunt 
testified,  4hat  afier  CoUedge  was  in  prison/ 
Dittpdale  toklher,  herfid  not  heU^re  GoUedee 
haaanT.niore.  hand  in  cOQspirincr  against  thml 
king,  tbfOk  4>e  child  imbora ;  and  i&t,  he  Jiad 
rather  have  given  100/.   than   have  spoken; 
what  he  had,  an<(  •  that  he  had  .nothing  to  say 
against  CoUed^^  which  would  touch  £is  li^ 
£id  Yates  testifies,  that  when  he  said  Colledgfe 
was  an  honest  man  and  stood  up  for  the  ktttg 
and  government,  Dugdale  answered  1  belteva; 
he  does,  and  1  know  nothing  to  the  contrsiy.     i 

**  Haynes  .swore:  CoUedge  said^  unl^  the 
king  wottM  let  the  pariiament  sit  at  Oxford» 
they  would  seize  him,  and  bring  him  to.  the 
block ;  and  that  he  said,  the  city  had  1,500 
harrels  of  powder,  and  10,000  men  ready  at.  aa 
hour's  warning. 

"  2.  To  comront  this  evidence,  Hickman  t<»^  : 
tified  that  Haynes  swore,  God  dfonn  him,  he 
cared  not  what  he  swore  ;  for  it  was  his  trade  * 
to  get  money  by  swearing.    Mrs.  Hall  said 
she  heard  Haynes  own,  that  he  waa  empfoyed. 
to  put  a  Plot  upon  the  dissenting  Protestants. . 
And,  Mrs.  Richards  said,  she  heaid  him  sav 
the  sanie  thing.    Whaleysaid,  Havnes  stole. 
a. silver  tankud  from  htm :   and  Lnn  .said, 
Haynes  said,  the  perlhunenjt  were  a  company 
of  rqgues  for  not  ^vin^  the  long  paooey  ;  b^t 
he  would  help  toe  kmg  to  money  enough 
out  of  the  fimatks  estates.    Everaid  testifi^  . 
that  Haynes  said,  his  necessity  and  hard  fiay 
drove  him  to  say  any  thing  aranst  the  Protes- 
tants.   Torbervile  swore  Colwdge  said  at  Ox- 
ford, that  he  wished  the  king  would  begin  ;  if 
he  did.  not  they  would  begin  widi  him,  and 
seize  him  ;  and  that  he  (College)  came  to  Ox- 
ford for  that  purpose. 

«<  3.   Oates  said,  Tuibervile   said,  a  little 
before  the  witnesses  were  sworn  at  the  Old- 
fiailey,  that  he  was  not  a  witness  against  Col-  . 
lege,  nor  could  give  any  evidence  a^ust .  him  ;  . 
and  that  after  he  canfe  to  Oxford,  he  had  beep 
sworn  before  the  Grand-jury  against  CoUege»  - 
and  that  the  Protestant  cttyzeps.  bad  deserted 
him,  and  God  damn  hin^  he  would  not  Starve. 

**  John  Smith  swore,  Colledge's  speaking . 
scandalous  worda  against  the  king,  and  of  his 
having  armour,  which  he  shewed  Smith,  and 
said,  Uneae  are  the  things  that  will  destroy  the 
pitifhl  guards  of  Rowley ;  and  that  he  ex- 
pected Uie  king  would  aei«e  some  of  the  mem* 
oers  of  naijiantf  nt  at  Oxford*  which  if  done,  he  * 
would  &>Qtie  should  seize  the  king ;  that  Fitz- 
Gcaald  luid  made  his,  QOse  bleed,  but  before 
foqg  hi^optdtosee.a  greatdeal  mort  HpoA. 
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£.  C.  J.  Mortk.)  flfpttciah  yf  thl  w  I  dflrU,  th» cwdiri iw,  aa<  <n»»  dws  mi  «>>.. 

Mtmvd  ^tke  Grand  lii^atM,  thcrakMbeM  tiwal  oMicBoeirimli  tree  aai  MlMti^ 

aiamniMblel^rtkttt  kaniiroWililyltera  j«eii  tf  mv  nid  lomcign  Inrd  tkt  kiw  to* 

will  be  no  great  nutter  to  tmne  yva  vilii  el  werieluni  ovr  wmA  eoteitMBi  ht^  fimiuut^ 

HuetMM.    Awl  so  I  ikiU  Mi  tMdhle  i»3Feeir  skorid,  eadf  of  riglil  •vS^to  imr,  wIm% 

Mr  jBvtogive  yott  enyckerfe,  kecMte  v<B  wilUnnvi^f  and  mwlnMlM^,  tad  with  eft  thy 

IpvworeoburiMflitetllwIweiliaDMedyMi  stmgth  inieMliiig   tfw  pewt  and  coniMft 

Ihr.    The  court  hdb  reroided  yMr  appaar-  tnnqwHity  ofoorsaid  aovcRkn  leid  the  kii^ 

aMe.    Yea  will  da  wan  to  be  k  the  way  ehhar  oftlnUMteBof  Sagtaadtodbtw^  aoda? 

iaihe  town  or  here  about  the  oowt,  tM  yon  ditm  MdrabJaiii,  and  waf  agaiut  our  aa- 

nayheieadyifaaythiaerBlMmldhappM.    It  ▼eretgalordthokkv,  wkha  the  ki^ldmB  o^ 

iC»DeooBafyftrii»to  baiTe  year attondanoa,  EiifflBDdtoawf«,8twtipiBdpvaear«;  andthe 

hvtws  kMwmtefanythiiMrthalweba^iB  ootdialtofe,  and  true  aaddMobedleaoewhicb 

VBitiealar  to  tvoQlie  yea  w&.    Wehatvan  true  tad  fUthMmbieeti  of  ear 
IpdfettMt  befcwe  M,  fat  M  preoeed  upon  thai. 

C/«^Owm.   CMer,  hM  yoa  yew  pii* 

Oeete.   Wa  wg  fetch  bim  pwamiy. 

.  Than  tfio  PHinner  was  konght  to  the  bar. 

CL  ofCr.  Stephen  CeieAMs  Md  up  thy 
htBd.  (WM^hedidV.  <•  Thoa  art  here  hi- 
dided  by  the  name  ef  fiMephen  Colledge  late  of 
OfeAMdi  in  the  oeonty  of  Ottord.  carpenter; 
far  that  thou  tt  aftke  traitor  agamat  tte  meet 
dhaitrbus,  moat  serine,  and  nest  excdlent 
mince,  oor  sorereiffn  lord  Charles  the  Second, 
br  the  ^nee  of  God,  of  Engfand,  Scotfauid, 
France,  and  Irehuid^  king,  de&nder  of  the 
faith,  dec.  thy  eoprMna  and  natard  ford,  the 
fear  of  God  in  thy  heait  not  havuig,  nor  weigh- 
ing the  doty  of  thy  allegiance;  but  bong 
ntoftd  and  aedooed  by  the  instigation  of  the 

abed  for  the  cause  :  that  if  any.  My  Rowley 
hknseli;  came  to  disaaa  the  city,  he  wouM 
he  the  death  of  him. 

.  *«  4.  To  conlTOTit  this  evidence,  Blake  testi- 
fisd  that  Smith  said,  Haynea's  discovery  was 
n  sham  Plot,  a  Meal-Tub-Pbt  Bnhi>n  said, 
Smith  wouhl  have  hndhimswoue  against  sir 
John  Brooke,  my  lord  Shaftesbury,  and  Col- 
ledge,  thinss  of  which  he  knew  nothing,  and 
told  hini  what  he  (Bdran)  sbouM  swear,  lest 
they  should  disagree  in  their  eiridenoe.  Oatetf 
testified.  Smith  said,  God  damn  him,  he  would 
have  CoMedgie's  Uktod :  and  Mowbray  tsstified 

that  Smith  temptod  him  to  be  a  witnciis  against 
CoUedgte  and  sir  John  Brooke,  and  said,  tf  the 
parliamsnt  did  not  give  die  king  money,  and 
stood  on  tho  bill  of  exckadon,  that  was  pieieace 
enough  toswear  a  design  to  secure  the  king  at 
Obdbrd.  And  Everard  and  others  tested, 
Smith  said  he  knew  of  no  Presbyterian  or  Pro- 
testant Plot ;  and  said,  Justice  Waroup  wouM 
have  penniaded  him  to  swear  against  some 
Lords  a  Presbjrterian  Plot,  but  he  knew  of 
none. 

"These were  the  material  evidences  thus 
confronted,  which  shouM  prove  CdHeto's 
Reason  and  misdemeanor  for  takmg  away  h9 
life.  But  this  evidence  was  so  baffled,  that 
for  shame,  the  king's  counsel  neter  pb&yed 
«bem  after  agauist  any  other  but  my  kudof 
Shaftesbury,  but  were  forced  to  aet  up  new 


bird  the  king,  towards  hknoursmd „_ 

kwd  the  Idagshoukl,  and  of  right  ought  to  bear, 
whalljr  to  withdnw ;  put  out  and  eiting«ials 
andhuBonr  said  aovereign  btd.  the  kaigt» 
death  and  inal  dsstmctieD  to  bitng  and  pttt» 
the  10th  day  of  March,  in  thnSSd  year  ofthe 
rcigta  of  ov  stvcrwgn  kwd  Charies  &e  Second* 
bv  the  grace  of  God,  of  England,  Sooted, 
Franoe,  and  IrehuMi,  king',  defender  of  the 
iaitb,  te.  at  Oxford,  in  theconn^of03(fM» 
fabMly,  malicknisly,  subtiUy  and  Waiterously, 
did  purpose,  compass,  imagine,  and  intend^  se* 
dition  and  rebellien  wifbin  this  kingdom  ot' 
England,  to  move,  sthr  up,  and  procure,  and  a 
msmble  sbmgfater  among  the  subjecti  of  anr 
said  SDvemigil  bird  the  king  to  procure  and 
cause,  and  our  said  sovereign  k»rd  thekk^ 
from  IMS  regal  stste,  title,  power,  and  covcm- 
ment  of  his  kingdom  of  England,  to  deprive, 
depMe,  cast  down  and  dinnlMrit ;  and  him  our 
said  sovereign  lord  tho  king  to  death  and  fbmk 
destruction  to  bring  and  put,,  and  the  govem-i 
ment  of  the  said  kii^sdoto  at  thy  will  and  plea- 
sure  to  change  and  alter,  and  the  state  of  aN 
this  kingdom  of  EngHmd,  in  all  its  parts  well 
iastitote^and  ordained,  wholly  to  subnlrt  nn^ 
destroy,  and  war  against  our  said  sovereign 
ford  the  kmg,  within  thb  kkgdom  of  England' 
to  Ve¥y ;  and  thy  said  most  wiched  trcasoaa 
and  traitCEDua  imaginations  and  purposes  afbre- 
said  to  fulfil  and  perfect,  thou  die  said  Stephen 
Cottedge  the  said  10th  day  of  Maceh,  in  the 

d3d  year  of  the  reign  of  our  said  sovereign  lord' 
the  fingt  with  force  and  arms,  te.  at  Osfoiti 
afwesaid,  in  the  county  of  Qdbrd  afotesaidft 
falselv,  maKciottsly,  suiHiUy^  advisedly,  de- 
vHishly  and  traiteronsly  didst  prepare  arms^ 
and  wMhke  oflenslve  habilimenta  to  w^re  vmr 
agarost  our  said  aorereiguterd  the  long.  Anrf 
thyself,  hi  war-lika manner,  fnr theprnpenw 
aforosSid,  then  and  there  fiilsely,  maaeionriy, 
snbtilly,  advisedly,  devilishly,  and  traiterottair 
dkiM  nrm.  and  om  Edward  Tttibervile^  and 
otfwr  sul^ieots  of  our  said  sovereign  lord  tfae^ 
Idngv  to  arm  themselves,  to  peiAet  thy  traitor* 
om  puiposes  aforesaid,  thra  and  there  advi.> 
sedly,  nuficiously  and  traherously  didst  indto 
and  advise.  And  ffarther,  dien  and  there  false* 
ly,  mahciously,  sabtilly,  advisedly,  devifishlv 
■M^nuteroosly  didst  say  and  decbire,  that  it 
was  punosdy  designed  to  seine  the  person  of 
our  saM  aovaeign  kird  tiw  king  at  Qxfbrd 
Mfynmif  htthe  ^ranty  of  0«l«d'  siwtoaid^ 
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And  tbrtthMB  te  abU  ^ttphni  OoHfldge,  m 
pwwecmteii  of  tkv  Iniilerotti  inir[KMs*  aforesiidv 
would  be  one  or  them  who  should  seiae  our 
said  a«reNigD  lord-  the  kiii|^  ait  Oafbrd  afore- 
aMj  mthe  ewoty  tfomaid.  ilnd  that  thou 
the  said  Stephen  CoUedge,  thy  add  most  widbsd' 
taaaaons  and  tnttarous  imafpDaliQBs^  cimk 
paaungs  and  purposes  aforesaid  the  sooner  to 
mfil  and  perfset,  an4  diseofda  between  onr 
said  siirer«ign,lonl  the  king,  and  his  people  to 
nvre^  eanse  and  procnre,  then  and  diTefso' 
tinM9aBd  days,  as  wsM  befove  a»after»  in  Ox- 
lord  aforesaid,  in  ibe  county  of  Oxford  afovo* 
said,  in  the'prssenee  and  nearin^of  diverie 
liaffo  sub|^eol8  of  oar  said  soveie^in  had  the 

a',  then  and  there  being  present,  fUaely, 
ckmsly,  snbtilly,  advisnlly,  devilishly  and 
tiailsreiMly  didsl  say  and  declan,  thM  nothing 
of  good  was  to  be  expected  from  onr  said  so- 
fweign  lord  ihe  king,  and  that  our  said  so- 
vswiign  hird  the  king  did  mind  nothing  bat 
beaamueas  and  the  dotroction  of  hia  people: 
and  that  oar  said  soveieign  kwd  the  king  did 
cadaaTOnr  to  establish  arbitrary  government 
and  popery,  against  the  duty  of  thy  allegianoe, 
a^fainat.  the  peace  of  our  sovereign  Iwd  the 
king,  his  crown  and  digtiity,  and  against  the 
farm  of  the  statutes  in  this  case  made  and  pro- 
vided." 

Bow  aa^^est  tho«,  Stephen  Colledge,  art  then 
Guilty  of''^  this  high  treaaon,  whereof  thou 
Blandeatuidieted,aiMl  hast  now  been  arrugaed, 
or  Not  Guilty  ? 

CoUtdge.  lUfy  lonK  I  do  deaire,if  it  pkaae 
your  lordship,  to  be  heard  n  few  words. 

JLiXX  Look  you  Sir.  CoUed^,  the  matter 
that  hath  been  here  read  unto  you  is  a  plain  mat- 
ter, and  it  hath  beon  read  to  }roQ  in  Eiij^sb,  that 
vmi  mar  understand  it.  It  is  an  Indictment  of 
High  'fmson  ;  now  you  must  know,  that  no 
niea  can  he  rsoerred  to  it,  but  either  Giulty  or 
Not  Guilty,  as  to  the  fact ;  if  you  can  ass^n 
any  malterip  law,  do  it. 

CoUedg€.  Win  yon  i^eaae  to  spare  me,  that 
I  may  1^  heard  a  fh^  words,  f  have  been 
kept  a  elaac  origener  in  the  Tower  ever  since  I 
was  taken :  1  was  all  along  nnaoquainted  with 
-wkt/L  Was  diar^  upon  me.  I  knew  not  what 
waa  sworn  a^iunst  me,  nor  the  persons  that  did 
sw«ar  it  agomst  ase,  and  therefore  I  am 
wholly  ignorant  of  the  matter.  I  do  humbly 
deaire,  I  may  have  a  copy  of  the  indictment, 
end  a  copy  of  the  jury  that  is  to  pass  upon  me, 
andthat  I  may  have  eonnself  aasigBed  me,  to 
advise  me,  whether  I  have  not  something  in. 
Imw  ]deadable  in  bar  of  this  Indictment. 

£.  C.  J.  Hiese  are  the  Mngs  you  ask,  you 
wooM  haw  a  oopy  of  the  Indictment,  you 
would  have  counsel  assigned  to  yofei,  to  advise 
yo«  in  matter  of  law,  and  a  ceipy  of  the  mry. 

Ca/Mge.  One  word  more,  my  lord,  I  desire 
to  knowupon  what-statnte  I  am  indicted  f 

L.  C.  J,  I  will  tell  you  for  that,  is  it  not 
'  contra  fbrmam  Statut.'  widi  an  abbieviatioii^P 

CifofCn.  Yea. 

L.  C.  J.  That  ref^  to  afi  manner  of  sta- 
tfBilfaiir»anyrehUM»toth«tlBng  in  the 


IndicloMottbat  ia  Higk^TreiiKin. '  For  it  may 
bo  meant*  *  cofttra^  ^nrniaa  Sutut/  which  aro 
aH  the^sevemi  statutes  that  are*  in  nfQieeean* 
ceniiqgHighTieasoa^  Now  far  tboeothiogia 
that  you  demand,  you  eaamot  have  them  by 
law.  .Nomancanhaite  a  iMipy  of  the  Indict 
nsantl^law;  for  counsel  you  4»muh(|  have  it^ 
unless  matter  of  Jaw.  orises^  and  tl^t  onnstbo 
fMropomidedbyyou;  and  then  if  it  bo  a' matter 
dsbotahle,  Uio  oourfe  will  a»ig»  yon  eounael^ 
but  it  nmst  be  tipon  a  matter  fittobearvlied.t 
Fov  ImiyilileQ  you,  a  defemo  incase  of  High* 
Treaaan  «aght  not  to  be  made  hy  artifidal 
canhk,  hotky  plain  fact  If  yon  propose  m^ 
matter  of  kiw,  the  couit  wiUcoaiMiesoCil^ani 
assigayou  oavnsel»  if  it  bo  reaaanable.  For 
a  copy  of  the  Jury,  that  you  cannot  hsve-nei-- 
ther,  for  there  is  no  snck  thmg  as  yet ;  there 
iS"  no  Issue  joined  whereupon-  such  a  jury 
should  be  imnannelled.  When  you  have  plead- 
ed to  issuer  tnei  we  muscaward  the  slkcriff  to 
iropannel  a  jury  to  try  that  issue.  So  as  to 
what  you  say  as  to  want  of  preparation  for  your 
trial,  we  cannot  enquive  what  notioo  yon  Mvw 
had  ;  and  yet  if  yon  had  uflvser  so  little  time,i 
there  is  no  cause  why  yea  should  not  plead^ 
though  you  were  but  just  now  taken  auA 
brought  to  the  bar  to  answer  it,  and  never 
heard  of  any  thing  of  it  before.  So  that  i 
think  you  ought  to  plead  preaentbr. 

OJkdge.  My  lord,  I  am  whflli2|r  ignoraatof 
the  law,  1  may  ruin  myself  by  miataking  th# 
law ;  I  desire  counsel,  not  to  dekiT  my  trials 
but  only  tu  advise  me,  whether  taere  is  not 
something  in  hiw  proper  fbrme  toj^dtotlda 
Indictment,  and  these  thiafls  I  rifedgedwera. 
not  at  all  to  dday  the  trial,  Eoietaly  that  I  may 
not  be  wanting  to  myself  in  what  I  may  by 
law  have.' 

X.  C.  /.  I'teU  yon,  eimtasel  cannotbe  assign- 
edyou,  till  tha  ooart  be  possessed' of  some 
matter  to  gnntit  upon. 

CoUedge.  I  hod  some  papers,  myiord,  that 
were  token  from  roe,  which  I  deBn*e  may  be 
restored  to  me.  I  only  plead,  that  I  may 
have  my  birthright,  and  that  wfaieh  the  law 
gives  me ;  if  I  may  have  justice,  I  desire  no 
more.  Those  papers  were  taken  fiomttein 
the  house  over  the  way  since  I  was  brought 
from  the  prison ;  they  vi^re  papers  that  con- 
cerned my  defence ;  some  directions  and  in- 
strnctiens  how  to  mnnage  myself  in  that  de- 
fence. If  you  please  to  let  me  have  those 
paners,  I  will  not  take  up  miich  of  your  time  ; 
1  oeeire  to  haVe  but  common  justice,  and  that' 
which  is  my  right  by  •tkw. 

L.,C,J.  That  which  you  demand,  iustice, 
you  shall  have  by  the  grace  of  God  to  me  best 
of  onr  skill,  without  any  partiality  in  the  world. 
But  yon  must  trust  the  public  justice  of  the 
kingdom.  We  are  to  be  of  counsel  fbr  you, 
9bnst  as  to  see  that  all  thhigs  proceed  fkirly  on 
all  sides.  And  when  things  come  before  us 
that  are  fit  for  you  to  hare  counsd  upon,  you 
shall  haye  counset  ossigned  you  ;  for  we  are 
teaderof  fhetifeof  a  man,  aswdl  asthelifh 
of  the  Ung,  and  of  the  publlb  jostioe  of  Aa 


570     STATB  TRIALS,  33 CttAftLEs  n.  168I.— THo/o/ Sitpkm  Cdkdge,    [572 


kintrikm.  But  this  is  no  reason  why  you 
should  not  novr  plesd.  For  the  papers  you 
speak  of,  we  will  take  an  examination  of  them 
afterwards.  If  thev  «rere  papers  that  are 
necessary  for  y6ur  defence  upon  your  trial,  in 
God's  name  yoa  must  have  thctn  rv^frtored  to 
yott ;  but  we  know  not  which  way  you  came 
oy  Ihem,  nor  what  they  are. 

Coiiedge,  They  were  taken  from  me  just 
now,  uni&T  pretence  of  bringing^  them  to  yonr 
kirdship. 

X.  C.  J.  How  oomes  any  body  to  give  yon 
papers  P  Nobody  can  solicit  mr  one  that  is 
nnd^  an  aocos^tion  of  High-Treason,  unless 
he  be  asrigned  so  to  do  by  the  court* 

ColUdge,  Qod  have  mercy  upon  any  man 
Uiatis  so  accused  then;  for  it  is  not  possible 
for  him  to  make  his  defence,  if  he  cannot  be  at 
liberty  to  look  after  it  himself,  nor  any  of  his 
friends  permitted  to  do  it  for  him. 

£.  C.  J.  You  can  say,  whether  you  are  Not 
Guilty  without  anv  papers. 

Coiiedf^e,  My  lord,  1  know  not  but  there 
may  be  something  in  law  for  me  to  plead  to 
this  indictment,  which  I  shall  lose  the  benefit  of 
if  I  plead.  I  humbly  conceiTe,  you  are  to  be 
my  counsel ;  and  as  you  are  judges,  are  to  pro- 
ceed  according  to  toe  law.  You  are  upon 
your  oaths  to  do  me  right  according  to  law. 

Just.  Jontt,  But  till  you  have  proposed  a 
matter  of  law  fh  fbr  counsel  to  argue,  there  is 
no  counsel  to  be  assigned  you. 

CoUedge,  If  I  had  tliose  papers  I  could  tell 
what  I  should  plead .  My  loro,  tnis  is  one  thing, 
I  am  a  $-eeman  of  London,  and  I  am  not  im- 
pleadable  by  the  charter  of  London  any  where 
out  of  the  hberties  of  the  city  in  pleas  of  the 
Crown.t 

L.  C.  /.  You  are  indicted  in  Oxfordshire  for 
High-Treason  committed  here.  If  there  be 
not  any  thing  of  High-Tt«ason  ^ved,  d«roe 
in  Oxfordshire,  you  will  be  acqmtted.  But  a 
freeman  of  London  cannot  have  a  privilege  to 
commit  treason  in  Oxfordshire,  but  must  be 
tried  fbr  it  there. 

ColL  Will  you  please  to  order  me  my  papen 
back  that  were  taken  from  me  f 

Just  Joaef.  You  ought  fbst  to  plead.  You 
have  a  right  to  demand  counsel  m  malteis  of 
law,  but  men  it  must  be  upon  such  matters  of 
law  as  you  yomself  propose  to  die  court,  and 

•  M  This  was  very  strange  treatment  of  the 
prisoner,  who  had  an  Older  of  king  and  coun- 
cil appointing  him  a  oonnsel  and  solicitor, 
which  is  unnted  before  the  Tria]."  Note  to 
former  Edition.' 

t  **  College's  trial  lasted  three  or  fbur  houis, 
in  dispute  whether  a  man  vrithin  the  liberties  of 
London,  could  be  tried  at  Oxford.  Gates  was 
witness  for  him ;  but  exposed  himself,  so  as  to 
do  hii  business,  even  with  his  own  party.  The 
examination  of  witnesses  buited  till  midnight. 
CoUcdgv  excepted  to  eleven  of  the  jury."  Life 
of  Mag  James  thefSecond  written  by  himtelf. 
(Sea Introduction  to  Clacrendon's  Case,  vol.6, 
p.  Wif  of  tbk  CoAeciisn.) 
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the  court  shall  jndge  to  be  matters  of  law  fit  to 
he  debated  :  Tdl  tnen  we  cannot  asrign  you 
conm^i. 

CoU.  |t  was  so  in  the  trial  of  LObqme,  and 
in  the  trial  of  my  lord  Stafford,  there  vras  coun- 
sel assigned  to  Uiem. 

Just  Jonev.  Notbefara  they  plendedtotbe 
indictment. 

Coil,  Did  not  your  lordships,  some  ofyou^ 
that  are  judges  or  the  Idncr's-baich  say,  that  it 
was  the  right  of  the  prisoner,  to  have  a  eopy 
of  the  psinnel  and  of  the  jury  befbce  the 
trial. 

Just.  Jone$.  No,  snre  here  are  two  of  ns  that 
are  of  the  court,  and  we  never  heard  of  any  soch 
thing. 

CoU,  Pray,  my  lord,  do  me  right,  I  am  ig- 
n^rant  of  the  law,  and  through  my  ignonaoe 
may  mistake. 

JLC.J,  God  forbid  we  should  not  do  yoa 
right ;  you  may  expect  it  from  us ;  we  are  upon 
our  oaths  to  do  alt  the  king's  sabfeda  right 

CdL  I  am  ignorant  in  the  law,  and  itis  im< 
possible  for  me  to  make  my  defence  vrithout 
the  assistance  of  my  papers. 

X.  C.  J.  Cannot  yon  tell,  whether  yon  be 
Guilty  or  Not  Guiky  of  this  treason  ? 

OhI,  I  can  so ;  but  I  know  not  what  error 
I  may  run  myself  into,  if  I  should  pleul  pre-; 
sently,  and  Umo  the  benefit  that  the  law  may 
give  me. 

X.  C.  J.  All  matters  of  law  are  aared  lo  yoa 
afier  you  have  pleaded. 

CoiL  Pray,  mykml,  let'Jne  hare  my  papers 
again  that  wera  taken  from  me. 

CL  if  ike  Cr.  You  must  plead  to   the  coorC ' 
Gnilty  or  Not  Guilty. 

OhL  Shall  I  not  nave  my  papem  after  I  have 
pleaded? 

L.  C.  J.  We  will  not  capitulate  with  Tou. 
Move  what  you  will  then;  but  till  yon  nave 
pleaded,  we  can  enter  inio  no  other  business. 

CoiL  I  know  not  but  1  might  plead  some 
other  thing  to  the  indictment 

Just.  Jones.  Propone  what  you  vrill,  if  it  be 
a  matter  in  bw  fit  to  be  argued,  you  siudi  have ' 
counsel  assigned  yon. 

ColL  Pray,  my  lord,  let  me  have  my  papers 
again.  If  it  wera  not  my  right  to  ha^w  them, 
t>r  to  have  counsel,  I  woidd  not  a^  tt ;  but 
if  it  be,  I  would  not  lose  what  is  my  rk;ht. 

L,  C.  J.  You  must  plead  first    I  know  not. 
but  he  may  be  a  criminal  that  brought  you 
those  papera ;  fbr  we  allow  no  solicitors  in  ^cases 
of  treason. 

ColL  Some  of  those  papers  wera  received 
from  me  in  the  Tower,  and  wera  braogfat  back 
tome,  and  taken  away  but  today,  I  deaira  they 
may  be  returned. 
CL  of  ike  Cr.  Are  you  Guilty  or  Not  Guilty  ? 
ColL  Those  papers  teH  me  I  have  a  plea  in 
kw,  but  what  it  is,  I  cannot  directly  teO  without 

L.  C.  /.  You  most  mention  it  and  propose' 
it,  and  thai  we  wilt  do  what  is  fitting  forusto 
do  in  it  ' 

CoU.  f  faave^ottiiat  mnthod  alMH|t  me,  ifprj 
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can  Idineaytdl  it  without  my  rapers;  bat  it 
18  something  of  law  about  the  iumctmeDt. 

L.  C  J.  You  are  not  bound  up  to  fonna  of 
law.  For  if  ^'ou  propose  the  matter  never  so 
loosely,  yet  if  it  be  a  matter  of  availp  and  that 
which  the  law  is  not  clearly  against  you  in» 
yoa  shall  have  counsel,  and  time  to  draw  it  up 
m  form.  n 

.  CoiL  I  cannot  propose  the  matter  so  regu- 
larly as  if  1  bad  my  papers^ 

•  Xust.  Jones.  You  are  not  bound  to  propose  it 
io  formality  of  law,  my  lord  telb  you ;  only  let 
Us  know  what  it  is. 

Coll.  If  I  hare  a  privilege  in  law,  I  hope 
you  will  Vive  me  tlie  benefit  of  it 

L.  C.  J.  We  will  deny  you  nothing  that  the 
law  gives  you ;  but  we  cannot  give  you  counsel. 
It  b  not  one  particular  case,  but  the  common 
course  of  justice  is  concerned.  Without  a  mat- 
ter of  law  arises,  we  cannot  assign  you  counsel ; 
if  we  would,  we  cannot  in  justice  till  you  have 
proposed  the  matter  which  the-court  thinks  fit 
to  be  argued. 

•  Coll,  MyLordCokesaySfitistbebirth^right 
of  every  Englishman  to  have  counsel  in  matters 
of  law,  and  Lilbnme*  had  it  ujion  solemn  ar- 
gument in  his  Trial. 

Just  JoTief.  What  times  were  those?  That 
wa^  before  the  High  Court  of  Justice. 

.  Att,  Gen,  (Sir  Robert  Sawyer.)  If  there  be 
matter  in  bw,  it  must  be  proposed  to  the  eourt, 
and  they  arc  to  judge^  whether  it  be  a  point  fit 
to  be  argued,  and  then  counsel  is  to  be  assigned 
yoo^  and  not  till  then.  . 

ColL  My  lord,  I  know  not  but. there  may 
be  somewhat  in  law  for  me  to  plead  to  this  in-< 
dictment,  till  I  have  my  papers!  can't  tell  what, 
itis.. 

L,  C.  J.  We  knoW/  nothing  of  your  papers 
what  they  are :  you  roust  answer  whether  you 
be.Gufl^  or  Not  GuiUy. 

CdL  If  I  had  my  papers,  I  would  answer  to 
k  immbdiately.;  but  t  hope  1  sha)l  not  be  mmr« 
dered. 

Jost  Joaef.  Have  a  care  of  aspersing  the 
court    Pra^  who  intends  to  murder  you  ? 

Serj.  Jefferies.  I  remember  in  Hilburae's 
Trial,  thit  he  speaks  of,  such  words  were  used 
indeed. 

CoiL  My  lord,  I  hope  I  shall  not  be  denied 
what  b,  necessary  for  my  defence.  Thisde- 
a^  is  not  only  against  me,  l)ut  against  all  th^ 
I^rotestants. 

Att,  O^ju  How  long  have  you  been  a  Ph>- 
testant,  Mr.  Colksdge? 

ColL,  Ever  since  I  knew  what  religion  was, 
Sir  ;  I  never  was  any  thing  else.  I^  God's 
wt^a^  Vfxy  lord,  let  me  have  thejosticeof  the 
natioD,  and  what  by  law  an  Englishman  ought 
tohave. 

£.  C.  /.  Yoq  must  plead  Guil^  or  N(n 
Goilly, oryou  mwt shew. some  mistier  that 
you  will  ptead,  that  is  proper  for  us  to  assign, 
yoq.ODonsel. .  If  we  should  f<eoord  your  refusi^, 
yo«  woidd  be  judged  tostsnd  nnte,  andaeiiteaoe 
would  pass  upon  you. 
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ColL  If.  I  hare  a  privil^pe  in  law  as  an 
En^ishman,  I  will  not  foH'eit  it,  if  I  can  help 
it,  for  any  thing  in  the  world.  Therefore  I  de- 
sire I  inay  have  ray  papers  again,  that  I  may 
see  if  I  can  plead  anv  thing  in  law  ;  for  if  I 
have  a  privilege  by  the  law,  before  I  will  for- 
feit it,  you  shall  do  what  you  please  with  me. 

L.  C,  J,  You  will  have  the  advantage  of  all 
that  matter  that  is  in  your  papers  atter  you 
have  pleaded,  if  there  bo  any  advantage. 

Coll.  Pray,  ray  lord,  order  me  ray  paper* 
that  were  taken  away  from  me. 

i.  C.  J.  They  were  not  taken  away  by  me. 

QoU,  They  were  taken  away  by  the  keeper, 
under  pretence  to  bring  them  to  your  lordsbip. 

L.  C.  J.  I  know  not  how  you  came  by 
them.  There  came  one-  to  roe  last  night  that 
is  a  common  solicitor,  one  Aaron  Smith,  and 
desired  he  might  have  liberty  to  go  and  speak 
with  the  prisoner }  I  told  him,  I  did  not  un- 
derstand till  he  were  assigned  by  the  court, 
that  any  could  justify,  soliciting  for  a  man  that 
is  accused  of  high  treason,  nor  could  any  be  of 
counsel  till  tliey  were  assigned :  for  a  defence 
against,  treason  ought  to  be  by  plain  matters  of 
proof  and  fact,  and  not  by  artificial  cavils.  But 
if  you  will  propose  any  thing  of  substance  as  a 
matter  in  law  which  the  court  shall  think  fit 
to  be  argued,  propose  it,  and  then  we  will  as* 
sign  you  counsel. 

ColL  Is  it  not  my  right,  that  1  ought  to 
have  a  copy  of  the  jury  ? 

X.  C.  J.  Look  youfor  that  now,  you  cited 
the  opinion  of  the  judges  of  the  King's-Bench. 
My  brothers  two  of  tnem  that  are  here  who 
are Jud^  in  that  court,  say,  they  know  no* 
thing,  of  any  such  matter:  but  I  tell  you,  you 
have  liborty  by  law  to  challenge  35,  by  your 
sirht  peremptorily  without  shewing  cause. 
They  are-bound  to  look  upon  vou  when  they 
come  to  be  sworn,  and  if  you  nave  just  causey 
you  noay  except  against  as  many  more  as  you 
will.  But  now  we  that  proceed  upon  a  com- 
mission of  gaol-delivery,  arc  tct  proceed  with 
ezpeditioi^;  there  are  no  particular  men  de- 
sired for  a  jmv  that  I  know  of.  But  when 
you  have  pleadeo,  we  shall  award  the.  sheriff 
to  imnannk  a  jury. 

CciL  If  the  law  allows  me  the  liberty  of 
chaUei^ng,  it  does  intend  it  me,  that  I  may 
challenge  those  persons  that  I  think  will  not 
do  me  justice ;  but  where  they  are  strangera 
unto  me,  if  I  omi  havenointonnation  about 
any  of  them  by  my  o\nx  inquiry  or  my  fnends, 
I  may  challenge  niy  friends  as  w«Il  as  voj 
files :  aiMl  should  these  be  any  person  that  haa 
a  prejudice  against  me,  and  1  not  know  it,  h« 
may  chance  to  be  one. 

Ju  C.  J.  1  hope  they  will  he  neidier  firiendi 
nor  foesy  but  true  men. 

Coll,   I  know,  not  that,  my  kwd. 

Just.  Jones,  This  that  you aay  aa  ta«  oopy 
ofthejuiy  is  unseasonable.  There  ia  no  jury, 
nor  oan  oe  awacde^t^l  you  hav«   nloaded* 

There  must  be  ibrat  isiugMB  joined;  and  Ibatoaii- 
not  be  but  upon  your  plea  of  l4ot  Guilty. 
Tlierefore  you  most  pleaafiist^  anithen  aay 
attyouwilL 
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CL  of  Cr,   Are  yoa  Guilty  or  Not  GutHy  ? 

Co//.  My  lord,  may  not  1  ha?€  a  panuel  of 
thejuiy.  . 

Just.  Jones^  There  b  no  «ocb  thing  in  being. 

Co/A  I  know  not  what  to  say  to  it ;  pray, 
tny  lord,  let  me  have  my  papers. 

CL^Cr,  Yoa  have  heard  the  opinion  of 
the  ooort,  you  musl  first  plead. 

ColL  1  cannot  plead  wst.  I  imiat  lose  my 
life,  if  I  most ;  1  neither  know  who  accuses 
me,  nor  what  it  is  they  accuse  me  of ;  it  is  im- 
possible I  could  defend  myself  if  I  have  not 
my  papers. 

L,  C.  J.  We  know  not  what  p^era  yon 
mean. 

CoiL  The  gaoler  took  them  from  me,  and 
one  of  the  king's  messsngeis.  Pray,  my  lord, 
wiU  you  order  them  to  be  returned  to  me  again  ? 
iiet  me  but  see  whether  I  have  any  right  or  no, 
and  whether  I  have  any  thing  to  plead  or  no : 
when  I  haveperused my  papers,  I  will  propose 
it  as  wdl  as  lean  to  you.  Pray,  my  lord,  let 
me  have  a  iair  triaL 

L.  C  /.  We  promised  you  a  fiur  trial,  but 
you  must  put  youcwif  upon  thai  trial  by  your 
•lesdinsr. 

CoU.  I  cannot  do  that  without  mypspers, 
mv  ktd.  Let  mejbofc  have  them  agaro,  imd  1 
will  not  ddsy  yonr^time  at  alL 

L.  C.  J.  I  on  csn  tdl  whether  you  are 
Guiliv,  or  Not  Guilty,  cannot  you  ? 

CoZf.  If  I  have  a  plea  in  law  sffatnst  the  in- 
dwtmcnl,  I  hope  you  will  not  hinoer  me  of  that 
which  k  my  right.  It  is  possible  the  indict- 
ment does  not  lay  it  right,  either  as  to  the 
matter  of  treason,  or  as  to  the  place. 
.  Just.  Jones.  That  is  upon  tne  issue  of  Not 
Guilty  upon  your  trial,  if  there  be  not  matter 
of  foct,  or  words  proved  that  are  treason  in 
this  place,  yon  will  have  the  advantage  of  it 
upon  your  triaL 

OUL  I  know  not,  my  lord,  but  that  the  in- 
dictment does  mention  something  of  treason, 
and  something  of  misdemeanor.' 

Just.  Joaff .  That  which  is  misdemeanor, 
will  not  amount  to  a  proof  of  the  treason 
Upon  the  triaL 

L,  C.  J.  If  they  prove  no  treason  against 
you  here,  but  only  nusdemeanor,  I  do  not  un- 
derstand that  the  jury,  csn  find  you  guilty  of 
Aat  misdemeanor,  tor  it  is  another  crime,  and 
there  is  another  sort  of  proceedings  ibr  it.  In 
nusdemeanor,  there  are  no  peremptory  chal- 
lenges; in  misdemeanor  oomisel  is  to  be  ^al- 
lowed ibr  tiie  prisoner,  but  not  in  treason. 

ColL  Pray,  my  lord,  be. pleased  to  order  me 
my  papers  again:  I  know  not  what  to  say 
without  I  have  the  assistance  of  my  papers ; 
when  I  hare  them,  I  shall  be  ready  to  plead 
presently  according  as  I  shafl  find  I  may  by 
law.  I  his  I  am  snre,  1  have  done  noCmag, 
nor  sokl  nothing  of  treason,  and  I  pray  Ibr  no- 
thhq  but  justice,  and  that  which  is  my  right. 
TIhs  is  a  most  harrid  conspirary  to  takeaway 
my  life ;  and  it  will  not  stop  here,  Ibr  it  is 
against  aH  the  Protestants  in  Bnffauul. 

L,C.J^   Jfr.  Qottodge,  yoa  d9  Ml  only 
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triHe,  but  run  out  into  very  great  «xtn»«gan«> 
cies.  't\  ho  has  any  coos^rat^  against  your 
life  f  You  sliall  b^  aUowea  to  give  m  evidence 
any  thing  of  any  conspiracy  against  yon,  or 
coott'ivance  a^^anist  you  wheu  you  are  uyoo 
your  triaL  Now  the  ouestion  is^  Are  yo« 
Guilty,  or  Not  Guihy  ?  I  see  no  use  «f  papers 
that  you  can  have  as  to  the  plea. 

Just.  JoiMs.  You  will  run  into  dsnger  by 
speiidingof  time. 

Co//.  Pray,  my  lord,  order  me  my  papers, 
they  are  in  the  hands  of  Mr.  Murrell  the  gMcr, 
and  Sewell  the  king's  messenger. 

L.  C  J.  When  you  have  pleaded,  wn  will 
take  it  into  consideration. 

ColL   It  may  be  too  late  then. 

JLC^X  It  is  a  pUin  matter  before  yoo» 
whether  you  be  guilty  4ir  no.  You  know  what 
to  answer. 

ColL  I  win  give  a  direct  answer,  after  1 
have  my  papers  again. 

Just.  Jona,  Yon  can  giva  an  answer  to  that 
without  papers. 

L,  C.  J.  Consult  with  your  own  heart,  and 
there  you  may  receive  an  answer  to  that  ones- 
tion. 

Att,  Gen.  Mr.  Cdledge,  can  any  body  teU 
whedier  you  be  guilty  or  no,  better  than  your* 
sett'? 

Just.  Jonei.  If  yon  aspect  any  ^papan,  they 
ought  to  be  finmed  by  yourself;  for  by  law, 
none  can  advise  you.  what  to  plead. 

ColL  I  don't  e3q>ectit  in  matter  of  fibct,  but 
if  matter  of  law  arise. 

Just.  Jor^ai.  But  this  is  a  matter  of  fi^ct,  and 
therefore  you  may  plead  Not  Guilty,  as  wall 
without  your  P^P^n*  <^  tf  you  had  them. 

Coll.  But  it*  toere  be  any  matter  of  law,  that 
I  ought  to  have  the  advantage  of.    i  . 

Just  Jonet,  Then  you  ought  to  have  no  ad'* 
viccf,  till  they  be  assigned  by  the  oourt :  For  by 
the  law,  neitner  counsel  nor  advice  are  allowahle 
to  you,  till  the  matter  has  been  proposed,  and 
the  court  think  tit  lo  assign  you  coumKl. . 

Just.  Levifu,  You  talk  of  the  .privilege  of 
an  Eogiisliman  ;  you  have  all  the  pririlq^  of 
an  Englishman  :  You  are  here  brongbt  to  an 
open  trial,  according  to  the  law,  and  by  that 
law  you  must  plead.  Now  if  a  man  be  indicted 
for  High-Treason,  be  is  bound  to  p|ea4  either 
Guilty  or  Not  GutlU%  unless  he  has  si  matter  in 
law  to  ezouse  him  irom  that  plea,  whifli  must 
be  proposed  to  the  court,  and  th^n  counsel  will 
be  assigned  ;  and  if  so  be  matter  of  law  arises 
upon  any  evidence  that  is  given  against  yon  at 
the  trials  you  may  demur  upon  that  evidomeb 
and  pray  counsd  of  the  court  toaigue that  do4 
murrer,  and  they  will  not  deny  you ;  but  I 
think  you  most  plead  presently. 

CoU.  I  suppose  other  persons  that  ham 
been  tried,  have  bad  counsel  before  they  imye 
pleaded. 

Just.  /oa«f*  But  ner^  before  tho  mattar 
was  proposed  to  the  oourt. 

X.  C.  J.  tt  was  so  in  the  cane  of  my  lord 
Stafibrd.  The  court  made  him  propose  kdf 
mattort  in  lair,  nndso  it  was  in  Ulbunie's  Caatk 


'•77] 


VrkTETKAlS, 


HnwduMstiipoDA^vci^finiiT  iDttttflni  inlsw', 
tad  had  thebooki  tliere  hinudf. 

ColL  I  am  wbcUj  igUHyraatof  the  law,  my 
loitl. 

8eij.  J<^^»et.  Yourjordahipa  are  the  judg«8 
#f  the  law  in  this  caae.  The  question  ^ere  in 
•biMrt  b,  whether  the  ptiaoner  be  Guilty  or  Not 
Gnilty,  and  that  being  demanded  of  him  by  the 
Mtut,  if  he  refoaea,  let  him  take  the  conse- 
quence of  it. 

C^L  What  is  that, prav,  air  George? 

AtuGen.  Jw%mentofHigh-Tr^iaou.  For 
if  a  person  stand  mute,  and  wip  pot  plead  to  an 
Indictment  of  High  IVeaaon,  the  common 
judgment  of  pleasing  to  death  must  not  pass 
upon  him,  but  an  a£under  of  Higli  Treason. 

ColL  Wen^  if  Uhe  so,  I  cannot  help  it.  I 
Ihuik  God,  I  am  innocent  of  any  treason,  or 
any  such  thing. 

X.  C.  J.  Wby  donH  you  plead  Not  Guilty, 
tiienP 

Cotf.  I  do  not  refiiae  to  plead,  I  am  willing 
io  nicad  with  afl  my  heart,  if  X  may  hare  my 
right. 

Just  Jona.  If  yott  do  not  pfead,  you  refuse 
to  plead. 

Co//.  Pray,  my  lord,  let  me  have  my  pa- 


Ait.  Gen,  P^y  gi?e  the  court  an  acoooaft, 
where  had  you  those  pjapers  ? 

X.  C  /.  Nay  we  will  not  enter  into  any  et- 
amuNEtimi  of  that  matter  now,  Mr.  AttoniPT ; 
lifrcan  hare  no  use  of  papers  to  see  whethelr  he 
should  plead  Guilder  Not  Guihy. 

8eij.  Jeferiet.  We  know  nothing'  of  those 
papers,  we  desire  that  he  may  answer  to  the 
oueatioB  shortly,  whether  he  be  Guilty  or  Not 
Goiky  s  if  net,  we  pray  your  lordship's  judg- 
ment. 

CoU.  I  had  them  not  all  from  one  person, 
lHnBj  were  recdred  from  my  own  hands,  some 
of  them  m  the  Tower;  and  being  brought 
hack  to  me,  they  were  taken  fWnn  me  to  day; 
let  me  hare  but  oaa  of  them:  the  paper  of 
Instfucdous  ia  point  of  law,  that  I  may  know 
what  iamy  right:  I  woidd  not  throw  away  my 
lifo,iflhaye  any  thing  that  ia  my  right  that 
can  preserre  it 

L.  C.  J.  You  are  to  pve  a  ^ain  answer, 
whethelr  you  are  Guihy  or  Mot  Guihy,  now  for 
that  you  hare  no  use  of  papers :  for  you  can 
beat  tell  whether  you  be  ffoity  or  not '  If 
*joQ  can  propooe  any  matter  of  law  that  you 
cuk  have  to  plead,  do  it. 
'  ColL  If  1  Have  any  nlea,  that  I  may  plead 
jMndca  Not  Guilty,  I  denre  1  ma^  hare  my 
papers  to  oonnder  of  it,  aind  that  I  may  hare 
cmawel  aaMaad  mg. 

JL  C.  J.  If  you  have  any  such  plea,  tdl  us 
the  matter  and  aubstaace  or  it 
.  -  Ca(L  Ido  not  know  what  really  are  matters 
of  bw  ;  If  I  had  those  instructions  that  are  in 
mypapera,  leould  givejroa  a  direct  answer 
presently. 

L^C.  X  You  ought  not  to  hate  any  adrioe 
tadediaeyoorttid:  when  you  propose  flutt0r 
0Ht^  you^sdf^yo^mayl^yOTadncfnfiaiit 

Tou  Tiy. 


\  n.  l581.«-^  High  TVmmh.  [57% 

But  yon  ought  not  to  hare  advice  to  decline 
your  trial  before-hand. 

a.  of  the  Cr.  Are  you  G  uilty  or  not  Guilty  ? 

ColL  Mr.  Attorney,  pray  let  me  have  a  copy 
of  the  indictment* 

Alt.  Gen.  Apply  yourself  to  the  court  for  it, 
we  most  receive  our  directions  from  thence. 

L.  C  J.  You  have  had  the  opinion  of  the 
court,  you  canH  have  it 

Just.  Levinx,  You  have  been  told  nothing 
can  be  received  from  you,  but  a  plea  of  Guilty 
or  Not  Guilty,  and  the  court  hare  given  you 
their  o^nion,  and  that  you  cannot  have  a  copy 
of  the  indictment,  nor  counsel '  assigned  you, 
till  you  offer  something  for  them  to  be  assign^ 
upon. 

L.  C.  J.  And  that  was  it  which  was  done  lO 
the  King's  bench  m  the  case  of  Fitzharris, 
which  I  suppose  you  meant  when  yoii  speak 
of  the  judges  ounions. 

Just.  Jones,  Notliing  was  done  there  till  he 
himself  assigned  the  matter  in  hkw  ^at  he 
would  plead,  and  then  counsel  was  assigned 
him. 

Seg.  Jeff'erie$4  Mr.  Colledge  was  in  the  court 
at  that  time,  and  can  tell  what  was  done. 

L»  C  J,  If  you  desire  the ,  indictment  read 
over  again  disbnctly,  that  you  may  have* 

Att.  Gen,  Ay,  with  all  my  heart. 

Coll.  Pray  let  me  hear  it  again,  my  lord,  if 
you  please. 

L.  C.  J.  Read  it  over  again  to  him,  and  read 
it  distinctly. 

CL  of  the  Cr,  Thou  art  indicted  by  the  name 
ofStepben  Colledge,  lateof  Ozoa,  in  the  county 
of  Oxon,  carpenter,  as  afiJst  traitor. 

Coll.  1  have  observed  one  thin^  already,  m/ 
krd,  Ipvay  I  may  have  pen  and  wk 

JL  Q»  J,  Ay,  giv6  him  pen  and  ink,  lei  hiv 
make  whatobsmations  he  can. 

Then  the  Clerk  read  the  Indictment  through. 

CL  efCr.  Art  thou  Guilty  of  this  High- 
Treason,  or  Not  Guilty  ? 

CoU.  This  Indictment,  if  I  onderstaod  it, 
says,  there  was  a  plot  and  conspiracy  by  ma 
and  others ;  now  1  know  when  my  lord  Staf- 
ford was  tried,,  they  did  proceed  to  prove, 
first,  that  there  was  soch  a  pfet,  and  then  that 
my  kml  was  guilty  of  it ;  first,  that  there  was 
such  a  conspiracy  bv  the  papists,  is  it  not  re« 
quisite  they  ahoiud  first  prove  such  a  plot,  and 
coaspirai^  there  was,  befinre  th^  go  to  pcava 
megufltyofit? 

Just  Jones,  What  before  you  have  pleaded  f 

L.  C.  J.  When  yon  have  pleaded,  the  next 
thing  is  to  try  you,  and  to  give  the  evidence ; 
but  what  way  the  long's  oonnsd  wiU  tskata 
manage  your  trial,  that  we  can't  telL 

Just. /oaei.  ButtheyareAotto.be  directed 


by  you,  Mr.  CoUedge. 


waa  so  done,  I  say,in  mj  lotdtef* 
fiml'scase. 

Ir.  C.  /.  He  pleadedfirstyhawever,  youhura 
notM^et  pleaded 
CL  or  Cr.  Are  you  Quiky  or  Not  Guilty  ? 
.l,C%J^  Daaot  tn%.<^fiy^k>Bgar,  it  is  a 
2P 


Beii.  Jeffhies,  If  MV.  ColWge  hare  sadi 


plttiiy  matter,  Mid  requires  a  reiy  short  ain) 
plain  answer. 

Cdi,  Yonr  lordshfps  arc  my  eonnsel,  as 
t^ell  as  myjuAge&y  and  I  do  dmre  if  I  have 
any  riglirto  plead  any  other  matter,  von  \nll 
h^  pleased  to  declare  it  to  tne,  for  I  am^gnorant 
in  tne  law. 

•Just.  Jdw«.  We  have  declared  mir  'opinion 
already,  that  you  have  no^  right  to  have  any 
iolicilor  or  council,  till  matter  of  law  do  ari^.' 

€olL  Is  it  your  lordship's  opinion ,  that  I  bare 
no  plea  in  law  ? 

J  oat.  Janes.  'Have  you  no  plea  in  law  ? 

L.  C.  J.  He  wotild  have  our  judgment, 
whether  there-be  any  or  no. 

Just.  J(mt$.  You  yourself  know  liest ;  we 
%now  notlnng  you  hate  to  plead. 

Coli,  I  eaniiot,  unless  I  have  counsel  and  my 
ipapers. 

X..  C.  /.  There  does  nothing  apppear  to  us.' 

Cell.  I  know  iK^hing  of  the  law. 

X.  e.L  Then  plead  Not  Guilty,  that  is  ^ 
'leadyplea. 

Just.  Jones,  You  have  had  our  opinian'orer 
«nd  over  again.  You  have  as  much  counsel  as 
is  allowed  m  these  cases,  for  every  man  is  best 
^idce  of  his  own  ca^e,  what  to  plead  xthelher 
Gtulty  or  Not  Ckiiity  :  You  have  hod  as  fair 
play  as  ever  aUy  man  had. 

itt.  Gen.  Mr.  CoHedge  has'  said,  he  knOws 
of  no  plea  in  law  he  has,  and  therefore  there  is 
none ;  for '  denon  apparentibos  etnon  existen- 

*  tibus,'  the  reason  is  the  same. 

L.  C.  X  In  matter  of  iiict,  there  is  bo  |i1ea, 
bnt  Not  Guflty. 

Coll.  Thecmitt  arejnd'gesin  matter  of  latv, 
tnd  they  are  my  cotmsel. 

Just.  Janes.  And  the  conrt  hare  all  of  them 
^leelared,  they  know  of  nothing  in  law  that  you 
have  to  plead. 

ColL  is  not  counsel  to  be  'allowed  to  Otae 
under  my  circumstances  ? 

Jj.  <7.  J.  If  you  have  any  thing  for  counsel 
to  be  assigned  upon,  you  shall  hare  tliem. 

Colt.  If  I  am  rgnbrant  of  that,  and'  cailnot 
^^I'oposc  it,  shall  1  not  have  the  ns^stance  of 
counsel  ? 

Just.  Jones.  No,  we  have  toW  you  the  law 
plainly,  and  that  which  is  frequent  in  practice 
tn  like  ca^es,  and  you  must  be  contented  with 
the  same  nYeasttTt^. 

CoiL  My  lord,  I  am  ignorant  of  the  lav. 

L.  C:  J.  Then  rely  upon  the  fuct,  and  plead 
Not  Guilty. 

Coll.  Bnt  if  T  hare  a  right  to  any  pomt  in 
law  let  me  have  it. 
•  Just.  Joket.  You  hare  a  right  if  you  will 
propose  anymatter  of  law,  hot  we  cannot  pro- 
pose it  for  yoti. 

Att.  Gen.  Mr.  CeUedge,  no  man  nught  to 
propose  your  plea  for  you  ;  ^  Ignorantia  juris 

*  wm  excusat.' 

ColL  Shan  my  ignorance  destroy  me,  Mr. 
%tttomey  ? 

Sol,  Utn,  You  have  heard  the.opiniofrof  the 
court,  you  have  a  right  to  propose  anyoAier 
flea  that  you  can.  yourself ;  but  yon  bare-  no 
tight  to  mk  eouasoi  baiore  you  hare  pleaded. 


thing  as  a  soIidtflT,!  shall  cfare  leave  W  put 
Uiat  solicitor  in  mind  of  tiie  case  of  one  that 
was  indicted  of  High-Treason. 

Att,  Gen,  We  shall  tA  of  that  by-aiid-by. 

L,  C.  J.  The  same  methods  are  used  in  oof 
case,  as  are  in  all  cases  oTihe  IQce  nature,  am 
fkr  as  my  knowledgereacfaeth. 

ColL  K  I  faarea  right  to  the  laW,  I  mtisi 
not  lose  it  for  my  own  igfnotanoe  t>f  the  law-; 
but  if  you  deny  tnebodi  my  counsel  and  my 
papers,  you  take  away  the  means  of  my  com* 
mg  to  that  rij^ht,  and  inake  me  uncajMuMe  of 
making*my  detience« 

'X.  C.  J.  You  hare  been  tofd  ynu  tnilst  ptod 
before  you  do  any  thing. 

ColL  Thb  is  me  person  (pbinthig  tn  a  pti> 
80nbyliim)thatiiadthepanets.  f^pleaiedtc^ 
command  nim,  that  I  may  hare  them  agaan  : 
He  sanl,  he  had  orderi  to  tadce  them  fro^  me, 
and  bring  them  to  your  lordship. 

I.e.  /.  I  know  of  no  use  you  could  bar^ 
of -any  papers,  to  pleadCKiilty  or  Not  Gulhy. 

SoL  Gen.  If  there  be  in  those  papers  adrk^ 
in  matters,  of-  hiw,'  that  yoifbare  been  told  yoQ 
ought  not  to  hare,  till  the  court  has  asagncd 
y^Mi  counsel  to  gire  you  advioe. 

ColL  Then  if  there  be  aright  in  law,  and  • 

Sitil^ie  which!  ought  to- hare,  1  mnkt  lose  it 
'  my  being  ignorant  of  it,  and  hare  no  one  U> 
rise  me  idMutit  neither. 

X.  C.  J.  You  may  propose  ft,  ff  you  'har# 
any,  if  not,jrott  must  plead  to  the  indictment. 

Hen.  Jemries.  *My  lord,  'it  lias  not  h&eA 
nsuallbr'ds,  that  are  of  the'king*s  counsel,  to 
enter  into  dtaloenes  with  prisoners  at  the  W, 
The  first  thing  Soat  is  to  be  done  in  such  cases,  is 
for  the  prisoner  to  plaadGuilty  or  Nbt-CfuiltT,  ot- 
to offer  something  to  the  court  that  may  fie'^li 
matter  in  law  fit  to'  be  debated  ;  and  9ns  *we 
pray  may  be  done  in  this  case,  and  that  the  pri- 
soner may  plead  pr»ently,  or  die'  we  desire 
yourjnd^^ment. 

Coil.  Fray  let  me  havemj'  papers  again,  nty 
lord. 

L.  C.  J.  You  go  in  a  circle,  and  run  rounft 
from  one  thing^tor  another,  andwHl  receiYe  no 
answer.  We  tiave  told  you  our  opinion,  and 
we  must  t(dl  you,  though  you  hold  long  dis- 
coui-scs,  yet  you  will1)c  judged  lost  and  mute, 
tf  you  plead  not  a  Ic^al  plea :  Therefbre  you 
must  plead  Guilty  orNotGuiky,  or  bfl^rsbme- 
thing-that  may  be' a  plea  In  law,  and  then  you 
shall  have  the  as^stance  of  counsel,  but  yotk 
must  have  none  till  then. 

ColL  But  shall  I  Hot  hare  my  papers,  my 
lord? 

L,  C  J.  We  know  nothing  of  iihem. 

ColL  Fmy,  my  lord,  order  &e  man  to'^ita 
them  to  me,  that  took  them  fh)m  me. 

•L.  C.  J.  We  will  order  no  such  Aing.  *Ha 
may  be  a  criminal  perhaps  that  did  give  them 
you  at  fvst ;'  Imt  when  you  pleadcS,  we  will 
near  any  motion  you  will  make  about  them. 

Coll.  It  may  l>e  I  ought  to  plead,  that  Wordu 
were  spoken  in  another  place  than  the  plab^ 

hudimke  isdittiBGOt*' 


^^U      .  iftim WMf^ 9»eiumM lif  i^H-^ HighTi^^f^,    :    (jiss 


X«  C.  X.  You  Mdlf  Botoe^  torpl^  ^3r«ucb 

WDg  *,  for  if  i\^  1^  QoUiiiig  proved,  oi'^uk^iT 

Mon  that  you  said  or  did  in  OjUbrdisIure,   you 

must  be  6)iuid.Mot  Gvahy^ 

.  ColL  Here is.aj»oU)^rti«D£,  v^y  lord,  Inm 

Indicted  by  the  name,  of  ColWge,  carpenter.     , 

Z-CJ:  Wlmittbf^? 

Co//.  I  am  not  a  carpenter,  but  q^  jmer ;  if 
that  an^  bar  to,  it? 

X.  C.  J.  The  adtfidon  aignifies  nothing,  I  do 
not  Imiow  ao^  diffmnp^  Mlviict  %  owpfoter 
and  a  joiner  in  law. 

Jiisl.  J<m^  They  mit^  hnve  indicted  jioQ 

by  the  name  of  Jaboiuer,  aoi  ii  h^  beeo  geod. 
Co//.  Pmy,  my  Iqi^^  either.  givQ  me  »y 

papers  or  assign  me  counsel,  or  else  I  nwy 
th^w  away  my  life,.for  1  ^m  wholly,  ignomi^of 
thelaww 

X.  C.  X  When  yon  b^Te  pleadad^  we  wiH 
h^aii^mption  yQu  will  maiKA,aod  do  thai 
which  u  just  upon  it ;  hut  I  see  no  use  you  oan 
hm  of  pfipeca  to  plead  QtuUy.  w  Not  iJuilty, 
which  is  the  only  question  is  asked  you. 

C/.  of  Cr.,  Alt  you  Qudliyor  Not  Guilts? 

C(>/t  Will  yo»  promiie^  m^  my  kiwi,  there 
ahall  no  advantage  oe  taken  against  me,  if  I  ^i^ 
pjeadso? 

■  X-  C,  X  We  will  make  AQhaigains  with  y9tt. 
Plead  as  vQuougbthv  law  |d  do» 

CqU,  If  mattenef  kiw  aiiye,  shall  I  have 
<Aansel  to  speak  to  them  ? 

Juft,  Xmi^  Ye$,  you  shalK  y«i  need  aot 
qqnhtit.  Propo«(^any  mat^nowfiitobeaf- 
gued,  and  you  shall  have  counsel  to  it 

Co//..  l^maoteapuhlDef  dfBii^iit.  Ikiow 
not  when  I  hfwe  wy  fighfc. 

JusUXmei.  The  court  J9  of  oaunselte  you. 
.  CoU,  If  ye^  lure  n»y  eoujwelt  th«i  bre  I 
va  plea  in  lnw  to^  ma&  ? 

Just.  Jonet,  You  have  heud  the  indlictmeiii 
Kea4,  whptt  ii^  y^a  ?  For  you  most  propope  the 
matter. 

X.  C.  X  We  know  of  none  but  Guihy  or  Nol 
(>u>h» ;  if  y on  oaq  tell  «ny,  do. 
\  CM,  I  pmy  I  mi^  httve  piy  pi^pers  again; 
if  there  be  no  ^Xh&t-  pka  lor  me,  pmy  lei  me 
haKf  my  papetf  eg%W» 

X.  C.  X  You  hare  jh^urd  the 
court,  yo(f  most  plead. 
I  ^/.  Gem  lC^frtiKnly,>Ir.Colledgt,yo\i  can- 
not l^e  g}^ty  of  these  thing»,  you  need  npl  to 
sompVeil,  te  plead  Not  GuUty,  9iire. 

CoU^  My  lord,  having  been  kept  a  priaoner 
m  I  hfive  been,  without  pen,  ink,  or  pftper,  no 
«onf  eieation  with  my  frionds,  pr  knowledge  of 
the  fiict,  end  being  ignorant  of  the  law,  not  kno«* 
ivig  wher^  I  have  a  right,  nor  when  I  have  a 
lignt,  if  you  do  forcenMB  upon  this  plea^  and  iieost 
m^my  we,  at  yoor  door^  he  it. 
.  Just.  Joiffit*  Y/ou  will  lose  your  life>  if  yon 
donotpjfwd}  il'you  plead' Not  Guilty,  and 
tfeiml  prof^  Guiliy,  you  will  $ave  yeiur  life 
^y  thispl^a. 

CoUf  I  am  wilhnff  M  piead  what  the  law  re- 
mures  of  me  to  plead,  and  if  ilagif  e  right  m  law, 
4|KN|klQQth»eil. 


opinion  of  the 


•  .<;p/fr.Wij;  thenar  they  hpehwdit  inthat 
mdl^eQtj.in  maoMer  and  rprm.as,i||^  therQ 
h^  1  am  Not  Guilty  ? 

.  ,C^*  qT  Cr.  Culpaty  by  whon^  wilt  thou  be 
tried  ? 
ColL  By  God  and.  my  country.. 
CL  of  Cr,   God  send  tbee  ^  good  deliver- 
ance. 
.  Just.  Jiinat.  Not  Guilty  ishla  plea. 
,jLC.J,  Nfow.he  has  pleaded,  Mr.  Attorney ;. 
he  a]ieaks  of  some  papers,  if  there  be  any  me- 
mocandums,  OS  anv  thing  that  must  assist  him 
tbati&neceseai^  ior  bis  defence  in  his  trial  in 
those  papers,  it  will  be  bard  to  deny  him  them. 
Att,  uen.  If  your  lordships  please  ta  g[\ye 
me  leave,  I  will  giye  you  an  account  of  Uiem. 
The  measeBgers  jnat  now  did  deliver  'th|»ie 
papers  to  be  dehveced  to  the  coilrt^ 

CvU.  Vriy  apdik  out,  Mr.  Attorney,  a^d  let 
me  hear. 

An.  Gen.  When  he  came  to  prison  he  ^4> 
none,,  but  Mr.-  Aaron  i^mitb,  t^e  menenger  m- 
formed  me,  did  de)iver  tliem  ta  him*    ■  , 

X.  C.  X  Whj^sf  hai^- writing  are  the  papemv 
inB 

ColL  He  noeived  tbem  fromme  ifx  Ui/ei 
Tower. 

JuisL  Xvio.  You  received  them  f^wn  him 
first.— Co//.  No. 

AU.  G«n.  Whal(  were  th^  papers  yov  4e- 
Uvered  t^  him  in  the  Tower  f 

ColL  The  thiiee  pie^ea  joined  together  that 
onntaina  directiona  how  to  govern  my eelf ;  tben^ 
\»  another  to  the  same  purpose,  which  instruct« 
me  to  demand  a  oppy  of  the  indictment,  and  oi 
tW  p^nnel  of  the  Jury,  and  thoee  were  inatnm* 
tiona  to  (ell  me  what  the  Inw  allows  me. 

Att,  (ien,  H«reiaai|»eechrm^de  for  jr^ou 
thfit  b^m  thus :  y  Before  you  ^leiii;,  apeak  U^ 
'  this  purpose.*  FnQr,  mv  loird,  I  desire  thai 
may  pe  e^Munioed,  and  i^^*  Sinith  may  ha 
called  to  give  an  account  how  he  came  to 
give  the  priaoner  those  papery  \  for  here  are 
abundance  of  niceties  proposed  for  him  to  mOFO* 
and  there  will  be  a  atrange  sort  of  proceedings 
at  this  r^te,  if  men  go  l^ut  to  eqiofuae  thecauM 
oftraiturs. 
ColL  I  am  no  ttwAfgt^^.  Attonm. 
Ait.  Gen.  You  stand  indkted  of  High-Trea- 
son. 

Cfkll.  That  is  by  a  Grand  Jury  made  np  ^aft 
moiiiin^  as  I  am  informed. 

Att,  Uen.  Here  is  a  list  of  the  names  of  •«• 
veral  men  of  the  county  retomed  to  he  of  the 
jury,  and  particular  marks  set  upon  them,  whp 
are  gpod  men,  wd  who  bad  m^  and  who  mo* 
deraie  men. 

ColL  Ought  I  imtto  tkave  thai  paper,  mf 
tord? 
Att.  Gen.  No,  I  hope  not. 
X.  C  X  Whether  tney.  are  material,  or  not 
material,  if  we  should  jwige  theni  not  material 
for  his  diefence,  yet  it  wo&  look  like  an  hard 
point  upon  the  ptwonrr ;   and  lo  deliver  them 
mto  an  hand  that  they  ma^  be  caoried  aw^y  or 
I  stifled,  -  in  case  there  were  a  crime  in  the  der 


jCkqf  Cr.  Am  ^oii  Qu3lV<oi(  ^^ot  Guihy?  I  liveong  of  them,  that  wtfold  not  do  well  on  the 
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other  side:  theneforel  ifrotild  hsve  these  pa- 
pers  put  into  sotn^  safe  hands,  that  what  may 
be  for  the  prisoner's  use  He  may  not  want,  and 
yet  they  may  not  be  talren  away,  if  there  be 
oocasiou  to  use  them  upon  another  account. 

AIL  Gen.  But  if  it  please  your  lordship,  I 
desire  you  would  enter  into  the  examination  of 
this  matter ;  fiir  I  have  an  account  firom  Lon- 
don by  a  special  messenger,  that  there  areae- 
Teral  persons  go  up  and  down  to  procnre  wit- 
messes  against  the  long's  evidence,  making  it  a 
pabUc  canse;  and  here,  my  lord,  is  another 
paper  which  is  a  list  of  men  as  witnesses  picked 
up  logetlier  against  the  Idngf  s  witnessv. 

1m  C.J.  He  most  hare  mt,  dehver  him  that 
presently. 

Att.  ben,  Bnt,  my  Lords,  others  hare  gmie 
about  and  framed  witnesses  Ibr  hhn. 

L.C.J.  Yonniust  gire  him  the  list  of  his 
witnesses,  for  I  see  not  what  use  yoa  can  make 
ilfiL 

8ei}.  J^ftfiu.  This  no  man  unU  oppose  snre, 
if  any  thmg  that  isdehTerad  to  him  be  fit  to 
ke  delivered^  the  penon  that  delivers  it^  rnnst 
«ome  and  own  it ;  but  before  any  nerson  de- 
ttrers  any  papers  to  the  prisoner,  tor  him  to 
make  use  of  against  the  lung's  evidence,  we 
desire  t(»  know  what  ^oee  papen  mean,  and 
who  gave  them. 

-  X.  C.  J.  Look  yon,  brother,  we  will  have 
nothing  of  heat  till  the  trial  be  over,  when  that 
is  over,  if  there  be  any  thing  that  requires  our 
eonmiikation,  it  wiUbe  proper  for  us  to  enter 
into  die  consideration  of  It.  Bat  in  the  mean 
while  what  hurt  is  there,  if  the  papers  be  put 
into  some  trusty  hands,  diat  the  prisoner  may 
make  thii  best  use  of  them  he  can,  and  yet  they 
ffemiMh  ready  to  be  produced  upon  occasion  : 
if  a  man  be  spesking  for  his  Kfe,  though  be 

rdr  that  which  is  not 'material,  or  nothmg  to 
purpose,  there  will  be  no  ham  to  permit 
that 

8eQ.  jmtmM*  w^ith  submission,  my  lotd, 
Ihat  is  asagninff  him  connsel  with  a  witness. 

AtU  Oem.  Ir  people  are  permitled  to  go  up 
and  down  and  ask  counsel  orpcrsons,  ano  bring 
it  in  papen  to  the  prisoner,  it  is  the  same  tiling 
as  if  .counsel  came  to  him.  Here  Is  a  busy  so- 
licitor, and  he  jjeis  advice  finom  connsel,  and 
tiien  hedeUversit  to  the  prisoner ;  it  is  the  first 
«f  that  kind  oertamly  that  everwas  allowed; 
and  if  this  be  not  to  assign  him  connsel,  I  know 
votwhatis. 

Ir.  C  J.  What  think  yon  of  our  perusing  the 
papeia? 

Ait.  GtM.  With  all  my  heart,  my  loid. 

Coll.  If  you  take  away  all  hdps  ftom  me, 
5«n  had  as  good  condemn  ne  without  ft  triaL 

Att.  Oen.  Yoa  oiurht  not  to  have  helps  to 
pkad  dUatwies. 

CoiL  Notts  help neto my  rightinkwr 

Att.  Oen.  We  aretogo  upmi  the  fact  now: 
nd,  my  k»rd,  I  piay  your  judgment  about 
Ihcm,  when  you  havepmaed  them. 

Hien  the  Judges  looked  upon  that  P8p9  th^t 
WBBcalkdthefi^eech.  ^^ 


£.  C.  J.  We  have  read  euoiigh  of  this  to 
sopnress  it,  and  to  eiamine  how  this  came  to 
his  hands. 

Just  Jones.  Where  is  Aaron  Smith? 

Att.  Gen.  My  bird,  here  is  snother  that  is 
worae  than  tibat,  charging  the  justice  of  the 
nation.  Pray  cafl  Mr.  Aaton  Smith,  and  Mr. 
Heniy  Staricey. 

Mr.  Smith  appeared. 

Att,  Gen*  Mr.  Sotiitfa,  did  you  deliver  these 
two  papen  to  tlie  prisoner  ?  - 
Smith*  Does  any  body  accuse  me  that  I  did  f 
Att.  Gem.  You  are  aocihsed  of  it 
Smith,  I  desire  proof  may  be  made  against 


Att.  Gen.  That  will  be  done. 

L.  C.  J.    Look  you,  we  will  not  interrupt' 
the  trial  with  it.    Mr.  Smith  most  be  taken, 
into  mtSe  custody,  only  to  secure  him  till  we 
can  examine  it,  not  as  charged  with  any  crime, 
but  only  that  he  may  be  tbithooming  to  be  ex- 
amined. 

Att.  Gen.  Yon  do  not  maiw  a  ^iract^  an- 
swer, Mr.  Smith,  in  the  esse,  it  will  be  proved 
upon  you. 

Smith.  Mr.  Attorney,  I  know  not  whsit  av-. 
swer  to  make  better  than  1  have  given  ;  our 
law  says  no  man  is  bound  to  accuse  himsdf. 

Att.  Gen.  Bnt  onr  law  says,  .yon  shall  bp 
examined.  ^ 

Smith.  I  come  to  give  no  infonnations  here, 
Mr.  Attorney ;  if  I  did  1  sbonld  be  then  exa* 
mined. 

Att.  Gen.  Here  are  instmctkms  given  to  dm 
prisoner,  they  say  you  gave  them. 

Smith.  I  mssire  to  have  it  proved. 

L.  C.  J.  Mr.  Attorney,  you  will  take  a  re- 
oognixanoe  of  Mr.  Smith,  to  be  forth-eoming 
during  tliis  sessions. 

Smith.  1  will  not  depart,  my  lord,  I  assure 
you ;  and  I  hope  Mr.  Attorney  will  take  my 
word. 

Att.  Gen.  Indeed  I  wiU  not,  Mr.  Sknitfa, 
beoause^ou  have  broken  it  with  me  already  s 
when  I  ffave  yon  leave  to  go  to  the  prison,  I 
did  not  think  you  wuuld  have  abused  tnat  kind- 
ness, to  give  oim  papen. 

L.  C.J.  Wdl,  take  his  recognizance. 

Smith.  It  is  high  time  to  hbve  a  eaie,  when 
our  lives  and  estates,  and  all  are  beset  here. 

L.  C.  J.  What  do  you  mean  by  that,  Mn- 
Sknidir 

Smith.  Isaiditnot,mesningbyittheCoort, 
for  I  declare  I  abhor  tfiat  expressien  to  be  sd 
interpreted,  that  I  refiected  upon  the  Court. 

Xte  C.  J.  Why  do  you  use  such  loose  ax- 
pressions  then,  Mr.  Smith  f 

Smith.  Because  I  have  been  tiireatened 'since 
f  came  to  town,  though  1  have  not  spoke  one 
wonl  in  any  public  company  siaoe  I  came; 

Jnst  Joust.  It  seems  yoa  will-nflnot  here  in 
the  fooeof^  Court,  and  in  thn  fiieeof  the 
conntiy,  upon  the  goverencnt,  npen  the  jus- 
tice of  the  kingdom. 

Smith.  No,  mylocd,  Ihave  told  yon  what  I 
neaat  by  it;  I  Mitbcr  nOMled  nam  An , 
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Couit,  nor  upon  the  go? emiMil,  nor  npon  the 
jastioe  of  the  kingdom. 

X.  C.  /.  You  ihonld  have  done  well  to  hare 
forborn  mich  expressions  as  those  were. 

ColL  Shall  I  not  have  the  use  of  ray  papers, 
my  lord :  wiM  yon  not  please  to  deliver  them 
back  to  me  now  yon  haTe  perused  them  f 

Just.  Jojief.  One  of  them  is  a  speech,  and  a 
most  seditious  libellous  neech,  to  spit  venom 
upon  the  government  in  the  face  of  the  oonntry. 
We  cannot  tell  who  made  it,  but  it  stems  to 
be  beyond  your  capacity ;  and  therefore  we 
must  enquire  into  it :  hut  we  do  not  think 
fit  to  let  vou  have  the  use  of  that  paper. 

L.  C  /.  For  that  which  contains  tue  names 
of  the  witnesses,  that  you  have  a^n :  for  the 
oiher  matters,  the  instructions  in  point  of  law, 
if  they  had  been  written  in  the  first  person,  in 
your  own  name,  that  we  might  believe  it  was 
your  writui^,  it  woukl  have  been  something ; 
Dut  when  it  m  written  in  the  second  person,  you 
should  do  so  and  so,  by  which  it  appears  to  be 
written  by  another  person,  it  is. an  ill  precedent 
to  permit  such  tinngs ;  that  were  to  give  you 
counsel  ih  an  indireet  way,  which  the  law  gives 
yon  not  directly. 

CoU.  If  I  am  ignorant  what  qoestM»s  to  ask 
of  the  witnesses,  shall  not  my  friends  help  me, 
my  hud? 

X.  C. /.  WewiDsiftoutthetmthaswellaa 
we  can,  you  need  not  fear  it. 

CoU.  Home  of  those  things  I  took  out  of  the 
hooka  myself;  and  if  you  are  resolved  to  take 
away  all  my  helps,  I  cannot  heb  it  \  I  know 
not  that  Mr.  Smith  vrrote  one  of  Itiose  pliers. 

Att  Gen,  But  Mr.  Smith  would  have  given 
lour  guineas,  it  seems,  as  a  bribe,  to  the  gaoler, 
and  he  ofiered  four  more  to.  let  him  have  the 
liberty  tooome  to  him. 

ScQ.  Jtff,  It  is  time  indeed  for  Mr.  Smith  to 
liaveacare. 

Keeper,  It  was  Mr.  Staikey  that  ofoed  me 
the  fi>ur jguineas. 

Att.'GeH.  Pray  caD  Mr.  Henry  Starkey. 
(But  he  did  not  appear) 

• 

Hien  the  Court  took  a  recognizance  of  lOOi. 
of  Mr.  Smith  to  attend  the  Court  during  the 


CoU.  Pray,  my  kird,  let  me  have  my  papers 
delivered  to  me,  I  cannot  make  my  defence' 


£.  C.  J.  We  are  yonr  counsel  in  matter  of 
Ihet,  and  to  give  you  your  papers  were  to 
niMJjpi  you  ooimsel  wainst  law,  they  being  not 
Toor  own  pi^^aia,  bat  coming  from  a  third 

CoU.  Will  you  pleaae  tojg^ve  me  the  paper 
that  has  the  qncmms  in^it,  to  ask  the  wit- 

L.  C*J.  Thereare  no  papers  with  any  par- 
iMolar  questions  to  any  one  vritness,  biit  only 
inslmctitfos  how  to  camr  jronrself  in  this  case. 

CaU.  Agveatdenlofttn  my  own,  my  lord. 

L.C.J.  Bfr.  Attorney,  truly  I  think,  that 
which  does  not  oontain  matter  of  scandal,  may 
]M  tnaanribed  and  given  to  tha  prisoner. 


CoU,  My  lord,  I  desire  I  may  have  that, 
that  has  in  the  margin  of  it,  the  cases  of  lil- 
ibumeand  Stafford. 

Just.  Jonei,  You  shall  not  have  the  instruc- 
tions to  scandalize  the  government,  all  that  is 
necessary  for^our  defence,  you  shall  have. 

X.  C.  J.  It  be  had  writ  it  himself  I  cannot 
well  see  how  you  could  take  it  from  him ;  and . 
truly  as  it  is,  I  had  rather  let  him  have  too  - 
much  than  too  little. 

Coll,  Mv  tord,  1  thought  I  mi^ht  have  had 
counsel  to  nave  assisted  me,  but  if  I  may  have 
counsel  neither  before  my  plea  nor  ailer,  I  that 
am  an  igno>«nt  may  be  lost  by  it,  but  cannot 
help  it. 

L,  C.  J.  If  matter  of  law  arise,  you  shall 
have  counsel  to  it. 

Coll  I  know  not  bnt  it  might  have  admitted 
of  an  argument,  that  which,  if  I  had  had  my 
papers,  f  shoidd  have  ofiered  to  you. 

X.  C.  J.  Mr.  CoUedge,  we  shall  not  go  any 
farther  now,  I  know  not  bow  many  witnesses 
will  be  produced  either  of  one  side  or  another,' 
but  it  is  too  late  to  go  on  this  morning,  and  be- 
cause we  attend  here  only  upon  tlus  occasion, 
we  shall  go  on  with  the  trial  at  two  o'clock  in 
theaflemoon. 

ColL  My  lord,  will  ^on  be  pleased  to  or- 
der the  papers  for  me  to  peruse  in  the  mean« 
time. 

X.  C.  J,  We  have  ordered  thsi  yon  shall 
have  a  transcript  of  the  paper  of  instructions,  - 
leaving  out  that  which  is  scandalous. 

CoU.  I  desire  I  may  have  a  copy  of  the 
whole.  s 

Just.  Jones.  No,  ile  do  not  think  fit  to  do 
that. 

CoU.  Pkayletme  knowwiiioh  you  do  ex- 
cept against. 

X.  C.  J.  Look  you,  Mr.  Attorney,  I  think 
we  may  let  him  have  a  copy  of  the  whole., 

Alt.  Gen,  My  lord,  before  yon  rise,  I  desire' 
you  would  be  pfeased  to  take  the  examination 
of  Mr.  Gregory  about  Mr.  Starkey. 

X.  C.J,  Swear  him.    (Which  was  done.) 

Att.  Gen.  What  do  you  know  conceniin|f' 
Mr.  Starkey,  and  what  did  he  ofier  you  P 

Gregory,  When  they  came  by  your  lord- 
ship's permission  to  Mr.  Colledse,  they 
brought  some  papers  which  they  ddivered  to 
him :  and  afterwards  Mr.  Staricey  took  me  aside, 
and  told  me,  it  was  hard  usage  that  the  prisoner 
could  not  have  his  counsel  permitted  to  come  to 
him :  do  him  what  favour  you  can,  and  I  ihall 
not  be  ungrateful ;  so  he  clapped  four  guineas 
in  my  hand,  but  I  imroedialeiy  laid  themdowir 
upon  the  table,  and  wouU  not  take  them. 

Att.  Gen.  My  lord,  I  desire  yon  wooH 
please  to  s«adfi»'  Mr.  Starkey. 

X.  C.  /.  Lethim  be  sent  ror. 

CI.  rfCr.  You  must  go  and  take  up  Mr. 
Starkey.  ' 

Meuenger,  Must  I  keep  him  m  custody  ?  1; 
do  not  know  him. 

CLqfCr.  No,  you  most  order  him  from  tba 
Court  to  attend  here. 
jQ8t/ofiei»  These papenCoDedgeahall not 
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be  debarred  of  for  bis  defenos  nor  you,  Mr. 
ilttomey,  from  prosecuting  upon  them. 

L.  C.  J.  No,  we  will  put-  them  into  such 
hands  as  shall  take  care  of  that. 

'  Coll.  Very  few,  ray  lord,  have  appeared  to 
iPs  me  any  kindness,  some  have  \)ccn  fri;;htened 
and  imprisoned,  others  are  now  in  tpouWe  for  it. 

i.  C.  /.  Well,  you  shall  ha>e  the  use  of 
your  papers. 

Coil.  May  T  have  any  friends  come  to  see 
me  in  the  uican  tune  ? 

L.  C.  J.  They  must  not  cocqe  to  you  in  the 
prison,  to  fjive  you  advice;  but  I  will  tell 
you,  since  you  move  it,  if  my  brothers  think 
It  convenient,  whilst  the  Court  does  withdraw, 
any  body  of  your  friends  may  come  to  you,  in 
4he  presence  of  your  keeper. 

Just.  Jonei.  Certainly  you  cannot  think  you 
din  give  a  privilege  to  auy  friends  of  your's,  to 
commit  any  misdemeanor  to  offer  bribes  to  any 
person. — toll.  I  know  not  of  any  such  thini^. 
.  Just.  Jones.  We  do  not  clai*gfc  you  with' it, 
VutMr.  Starkey  did. 

ColL  I  have  been  kept  a  strict  close  prisoner, 
and  if  my  friends  are  so  kind  to  me,  as  to  help 
me  in  order  to  my  defence,  I  hope  you  will  not 
be  against  it.  Iray,  my  lord,  let  me  have  my 
papers. 

X.  C.  J.  You  shall  have  them,  but  tliey 
iball  b«  put  into  such  hands  as  the  Court  may 
have  command  over;  they  shall  be  in  the 
BheriflTs  8on*s  hands,  and  you  shall  have  the 
immediate  use  of  them. 

Coll.  If  there  be  any  thing  else  in  those 
papens  necessary  for  my  defence,  I  pray  I  may 
have  it. 

L.  C  /.  The  Speech  is  not  fit  for  you  ;  what 
otberpapera  would  you  have  f 

ColL  Another  paper  there  is,  that  is  some- 
thing of  law. 

'  Just.  Jones.  Nothing  but  libellous,  and  what 
is  a  sdandal  to  the  govemmcnt. 

Alt.  Gen.  You  are  to  have  nothing  of  mat- 
ter of  law,  but  what  you  are  to  propose  yourself. 

Coll.  If  you  take  away  all  my  helps,  I  can- 
not propose  any  thing. 
'  Setj.  Jtf.  To  allow  you  those  papers,  is  le 
allow  you  counsel  by  a  side  wind. 

L.  C.  J.  Look  you,  the  papers  of  instruc- 
tions shaQ  be  delivered  to  the  Sheriff's  sob^  who 
shall  let  ^ou  peruse  it  in  this  interval,  and  make 
use  of  it  in  your  trial ;  but  it  must  be  in  safe 
cttstody  to  be  used  upon  further  occasion,  as 
the  king's  attorney  shall  think  fit. 

TiMn  the  Comt  ai(fDiime4  till  ttm  m  the 
sAnttoaa:  when  tbe  Cowt  retttrne^,  and  Pro- 
clamatiMi  wis  made  for  attendioiee,  anri  Rm*  the 
isi4er  sheriff  to  ntuTB  his  jury. 

Coll.  My  lord^  ought  not  I  to  havea  copy  of 
this  jury  ? 

L.  C.  J.  No.  •    Tliey  are  to  look  upon  you 

-  - 

'  ^Ohicf  Jo^ice  Pemberfon  said  iolordHus* 
eel's  Case,  It  was  never  dcnjed  in  case  pf  lUe, 
thttC  be  knew  of,  it  was  allowed  to  couttt  Co- 
KingSB^ark.    Seethe  Trials,  iafru. 
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as  they  come  to  be  swom,  aod.tben.  jpu  are  to^ 
challenge  them. 

CI.  of  Cr.  Stephen  CoUedge,  hold  up  ihy 
hand',  and  hearken  to  the  court ;  those  good 
meu  that  you  shall  hear  call£d,  and  personally 
appear,  ait;  to  |)ass,  &c. 

ColL  Pray  sur,  let  the  way  be  dear,  tlui|  I 
mav  see  them. 

Cl.  of  Cr.    Ay,  ay. 

ColL  Pi-ay  sir,liow  many  are  there  of  th^ 
jury  ihat  appear.^ 

^11.  Gen.  There  are  enough. 

Cl.qfCr.  Make  proclamation  fi)r  informa* 
tion,  (which  was  doue.) 

CL  of  Cr.  Henry  Standard,  who  was^ 
sworn.  Richard  Cruke,  who  was  challeuged 
by   the  jirisoner.    William  Bigg,  challen^d. 

Just.  Jones.  Do  you  chaUenge  him  peremp* 
torlly,  or  with  cause  ? 

L.  C.  J.  [f  he  do  not  shew  cause,  it  must  be 


supposed  it  is  peremptory'. 
Coll.     I  suppose  he  \\ 


suppose  he  was  upon  the  Grand- 


Jury. 

JL.  C.  J.  That  would  be  a  challenge  with 
cause. 

Mr.  Bigg.  No,  I  was  not. 

ColL  1  hen  I  do  not  challenge  him  y  I  know 
him  not.     (He  was  swoni.) 

CL  of  Cr.  Tliumas  Marsh  challenged,  Tho- 
mas Alartin  did  not  appear,  Gabriel  Merry, 
being  almost  100  years  of  age,  wasexcused^ 
Robert  Bird,  John  Shorter,  William  Windlow, 
sworn,  Edward  Ayres,  WiUiam  Ayres,  and 
Richsu^  Ayres,  challeap:ed,  Charles  Hobbs, 
Roger  Brown,  Timothy  Dojiev,  sw  om,  Rich- 
ard Dutton  challenged,  Ralpn  Wallis  sworn, 
John  Nash  challengt^d,  ,fohn  Benson  swom, 
John  Pierc)'  sworn,  William  Web  challeuged, 
and  John  Law  rence  swom. 

They  were  couated,  and  their  names  m  order 
thus,  Hcnrj'  Standard,  WiUiam  Bigg,  Robert 
Bii-d.  John  Shorter,  WiUiam  Windlow,  CUaiies 
Hobbs,  Rosjer  Browne,  Timothy  Doyleyjj 
Ralph  Maliis,  John  Benson,  Joliu  I'iercy, 
John  Lawrence. 

L.  C.  J.  Mr.  Sheriff,  there  are  a  great  many 
of  die  jnry  that  are  not  swom,  they  are  dis- 
charged, let  them  go  out  of  the  cotni,  and  so 
you  win  make  room  for  the  witnesses. 

CL  of  Cr.  Gentlemen,  you  of  the  jmr^  look 
uuon  the  prisoner,  and  heaiken  to  his  oharg^ 
He  stands  indicted  by  tlie  name  of  Stephea 
CoUedge,  late  of  (hibrd,  jn  the  county  of  Ox- 
ford, carpenter  ;  for  that  he  as  a  ^dfje  l^railor, 
&c.  prout  in  the  Indictment  muXiUi^  ttrntandis^ 
and  upon  this  indictment  he  hath  bi^  2^raign- 
ed,  Sec. 

Mr.  North.  May  it  pleaae  y our  loQ^hip,  and 
yott  gentlemen,  that  are  sworn, .  this  is  an  in^ 
aictmeni  against  Stephen  CoUedj^  the  prisoner 
at  the  bar,  for  an  endeavour  to  raise  a  ^|)el- 
Uon  within  this  kingdom,  irherein  be  is  ^ccusedj 
and  tbe jm-y  find,  that  he  as  ^  false  ti^itorj 
against  the  king's  i^uyeiityi  contronr  to  t^e 
dutf  of  InsallegkM^y  on  the  10^  of  March, 
ui  the  $3rd.year  of  the  kind's  reigm'at  Oxon 
here  did  tnuterouily  conspire^  and  fOHnpnng  ^bi 

ft 

\ 
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ieath  of  the  Vbtg,'  vaA  the  eabvenioD  of  the 
Mfmment,  and  to  nine  a  rebeUion  iothe 
BDgdoai^-and  toa)augbter  faie  im^esiy's  aob* 
jectSy  to  put  the  king  to  death,  to  »\ewy  war 
agiunst  hiin,  aiid  to  dopme  hkn  of  his  royal 
■tate  and  goveroiDent,  and  to  alter  the  goireni- 
Haeilt  at  his  own  will  uad  pleasure ;  .anil  to  ac- 
complish this,  he  did  at  Oxon  here  prepare 
■mM  for  the  carryhig^  on  the  '\Mir,  and  excited 
one  Edi^-ard  Turbervile  and  others,  to  arm 
IheraselTes  against  the  accomplUhmentofthis 
design  (and  did  declare  his  purpose  was  to  seize 
the  king^'s  pepson  at  Oxon,  anu  that  he  was  one 
of  these  tnat  was  to  do  it ;  and  to  bring  the 
■aid  Turbervile  and  other  subjects  to  his  pur- 
pose, did  ftdsely,  maliciously  and  traiterously 
dedai-e  in  their  lirartng,  lliat  there  was  no  gofSi 
tobeexpceted  from  the  king-,  that  he  minded 
nothing  but  the  destniction  of  his  people,  and 
crbitrary  geivemment,  and  to  introduce  popery.' 
And  this  is  laid  to  be  against  the  duty  of  his  al- 
legiance, a«ailist  the  king's  peace,  and  aeainst 
the  fbrm  ol  tiie  statutes  in  those  cases  made  and 
pRyvFded.  The  prisoner,  yoii  hear,  upon  his 
arraignment  hath  pleaded  Not  G  nitty,  which 
issue  you  are  to  try,  and  if  the  endencefbr  tiie 
king,  whidi  are  ready  to  be  produced,  prove 
that  which  is  laid  to  his  chaige,  you  are  to  find 
itaccofdingly. 

Att*  Gen.  Ma^  it  j^lease  your  lordship,  and 
Vou  gentlemen  ot  the  niry  ;  the  prisoner  at  the 
bar  stands  indicted  of  a  rery  high  crime,  no 
lest  than  High-Treason,  and  that  too  of  the 
^kepesldye  ;  it  is  for  an  endeavour  to  destroy 
the  kmg,  to  subvert  tlie  government,  to  raise 
a  rebellion  among  the  king's  subjects.  And, 
gentlemen,  these  instances  that  we  shall  give 
you,  and  produce  our  evidence  to,  for  the  proof 
of  that,  arethese :  -  He  laid  his  design  to  seize 
the4dng  atteon ;  and  he  did  not  want  his 
bocompuocs  to  do  it ;  but  they  were  not  men, 
gentlemen,  that  were  protestants,'  but  men  that 
%ere  rebels  in  tlie  late  war,  they  were  men  of 
iraeh  a  kidney,  that  he  associated-  himself  with, 
and  these -were  the  peraons  that  were  to  assist 
m  this  attempt  In  order  to  tfiis  he  had  pre- 
pared arm^i  in  an  extraordinary  manner,  arms  of 
a  great  value,  for  one  of  his  con<fition,  who  is 
by  trade  a  joiner ;  for  if  a  true  esthnate  were 
taken  ot-  the  value  of  the  arms,  I  believe  they 
*were  wofth  twice  his  whole  estate ;  he  preparsd 
-a  good  horse,  extraordinary  pistols,  a  carbine, 
a  coat  of  mail,  an  head  piece  ;  and  so  being 
«rmed  eap-a-^pee,  with  that  des^  he  came 
likher  to  Oxon.  And  you  will  judge  vrhether 
these  be  iit  toob  for  a  jomer. 

Coll.  I  beseech  you,  air,  have  you  any  body 
to  prove  this  ?  If. you  have  not,  you  do  hurt  to 
thejory  as  well  as  me,  to  speak  it. 

L,  C.  /.  Be  patient,  Mr.  Colledge,  and  let 
-Mr.  Attorney  go  on  to  openthe  charge.  *  I  will 
ten  you  and  the  jury  too,  tliat  what  be  says, 
further  than  he  makes  gt)od  by  proof  and  wit- 
nesses,* will  serve  for  nothing. 

ColL  It  is  hard  the  counseKthooM  plead 
•gaiast  mo,ttd  optn  tiltings  that,  ha  ciuiDoti 

'f fOVf . 


L,  C.  X  I  will  do  you  all  the  right  imagi- 
nable, and  theret<>re  1  do  tell  you  again,  if  they 
do  not  prove  it,  nil  he  says  is  nothing. . 

ColL  But  I  beseech  you,  my  knrd,  amoe 
there  hath  been  sach  extraordinaiy  meana  and 
methods  used  to  contrive  ray  death,  that  the 
witnesses  raaybe«esamined  apart,  and  for  trom 
the  hearing  of  one  another. 

L.  C,  J.  That  we  will  take  caraof  by  and  by. 

Ait.  Gen.  Mr.  Colledge,  this  shews  your 
temper,  you  are  inordinate-  m  your  way  et  «». 
pressing  youiselil 

Coll,  Mr.  Attorney,  I  should  not  interrqpt 
you,  if  I  w^re  not  atraid  this  waaspoken  to  pre^ 
possess  the  jury. 

AU.  Gen.  1  hope  to  prove  what  I  haveaaidg 
or  every  word  of  it  shall  pass  tor  nodiiag. 

ColL  Itisimpossiblefor.allthemenoneartii 
to  prove  it. 

Att,  Gen,  Gentlemen,  these  were  the  par- 
ticakurs  I  was  opening  to  you,  in  what  maif- 
nerhe  was  armed,  and  how  accoutred  he  ca«ie 
hither.  We  shall  hkewise  shew  you  that  i» 
made  it  bis  business  to  persuade  other*  to  under- 
take the  design,  and  join  wkh  him,  as  if  open 
war  was  already  dedared  ;  he  gave  oatasign, 
which  was  a  blue  ribbon,  a  wrought  ribboki 
with  letters  in  it,  and  this  was  the  murk  and  si^ 
they  were  to  know  one  another  by.  This  waa 
given  out  by  him  frequently;  and  that  it  may  not 
seem  an  extraordmary  thin^,  genUemen,  though 
indeed  it  was  a  wiUl  attempt,  yet  you  will  c&Sae 
.to  wonder  when  you  have  heard  of  the  exploits 
of  Venner,  irho  with  a.  few  men  raised  such  a 
commotion,  soon  after  the  king's  coming  m, 
and  the  several  expbits  that  have  of' late  in 
8cothuid  been  carried  on  by  a  few  discontMited 
pemons.  tSo  that  men  of  the  like  principles,  as 
weahall  giveyou  an  account  of  this  gentlemanfa 
principles  whatthey  were,  may  weUbe  thought 
ta  engage  in  such  an  extraorduiaiy  exploit. 
And  weahall  prove  whattheencouragmentwaa 
he  was  to  have;  for  he  boasted  of  hiibselt; 
that  he  should  be  in  a  little  time  a  coloiisl. 

Coll,  What,sir'P 

Att,  Gen.  A  ookmel,  a^graafrprefeniMlit-for 
a  joiner. 

ColL  YeSfitwassoi 

Att,.  Gen.  We  shall  shew  to  yow  that  this 
•  was  not  a  sudden  unpremeditated  thing  ;  tor 
we4ihall.provethathehadeaterteinedthe  hor- 
ridestmahoeapinstthe  khig,  that  ever  sob- 
ject  eniertainedt.a^;ainst  his  sovereign  :  For  we 
ahall  gfvethiswidence,  and  hisiiront  will  not 
oppose  it,  that  he-had  made  it  bis  common  dis- 
course in  coffee  houses,  and  public-houM, 
(and  I  believe  1  oouki  bring  you  4aand  40  wi^. 
nessestoit)to  defome  the  king  and  murder 
him  in  his  reputation,  and  was  one  of  the  ac* 
oompKoes  with  Fltsfaarris,  who  was  hitely  exe- 
cuted for  that  venomous  libel :  We  shall  prof  • 
thathejastifiedit,andmaintamed  it  to  be  as 
tnieasthe  gospel.  We.  shall  give  efidencn 
that  he  carried  on  the  same  design  wMi  that 
an^itrakorwbo  was  a  papist;  and  I  befesve 
if  this  ffentleman  were  annsined  thoroughhr, 
ho  would  bo  found  to  be  one  of  the  samestainp 
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.and  acted  by  the  same  pnaciple ;  for  I.  think 

that  DO  ProtestBot  subject  would  attempt  such 

things  as  we  shall  prove  to  you.  I  be- 
•Heve,  Gentlemen,  you  have  frequently  heard 

as.  none  of  us  'but  have,  that  the  kin^ 
rhu.beed  traduced  as  a  designer  of  arbi- 
.trary.  government,  and  his  reputation  Masted 

maliciously  and  faJsly,  as  an  introducer  of  po- 
.pery:  Whence  comes  all  this  grenerallv  but  out 
•  of  the  popish  quiver ;  who  make  it  their  bn*. 
.ainess  to  set  the  king's  good  subjects  at  variance 

amongst  themselves,  a^  against  their  prince, 

by  stiung  the  kins  a  papist,  as  this  prisoner 
Jiath  done ;  nay,  be  hath  been  so  impudent  as 

toieporttlratthe  king  was  in.  the  plot  against 
,his  own  hfe.    We  shall  prove  to  you,  how  here 

and  at  other  places  be  bath  frequebtly  done 
ilhis  ;  to  go  further,  we  shall  produce  to  you 

the  eridence  that  he  drew  the  king's,  picture, 
jmd  exposed  him  in  all  the  reproachlhl  charac- 

lent  imaginable,  and  that  the  picture  might  be 
.  |he  better  undeivtood,  he  adds  a  baOad  to  it : 

and  that  he  may  not  hafe  the  confidence  to  say 
.this  is  not  true,  we  shall  produce  to  you  a 
.whole  handle  of  these  papers,  among  those 
,  which  his  son  made  a  disooTery  of,  whoi  they 
[were  sent  to  his  uncle  to  be  hicC  an^  ^*^  shall 

SoTehim  te  be  the  author  of  them  ;  and  yet 
pa  man  should  have  the  confidence  to  say  be 
is  a  good  subject,  and  a  good  Protestant,  when 
.by  alTways  imaginable  he  goes  about  to  ruin 
.  t&  government  and  defame  the  king.    And 
gaitwmen,«henwe  ha?e  given  this  aooount 
.  Ey  witnenei,  for  I  would  have  you  believe  me 
10  nothiitf,  but  according  as  I  prove  it,  you  will 
not  woo£r  then  that  he  should  say  hw  life  was 
in  danger,  (for  so  it  is  indeed !)  And  if  any  man 
aver  was  guilty -of  High-treason,  sure  be  is, 
and  beingguilty  of  the  greatest  treason,  hede- 
•erves  the  grea&st  punishnicDt. 

ColL  Pray,  gentiemen  of  the  jury,  take  Mr. 
.  Att«|oey  General  at  his  word,  and  remember, 
sir,  you  denire  not  to  be  bdieved  yourself,  but 
what  yon  prove. 

Ser|.  HoUowqy,  May  it  please  your  lordship, 

..and  gendcmen,  pursuant  to  what  Mr.  Attorney 

hath  opened,  we  will  call  our  witnesees,  and 

we  will  be|^  with  Mr.  Dugdale,  w^  was  a 

,  witness  against  my  lord  Sbmord,  at  his  trial 

'  in  parhaiMit,  whose  credit  Mr.  CoUedge  did 

.  attest  at  that  trial,  asserting  him  to  bean  nonest 

.good  man,  and  I  believe  his  evidence  will  go  in 

.  a  good  measure  through  all  that  Air.  Attorney 

hath  opened,  and  when  we  have  done  with  him 

.  we  hope  to  aeoond  him  with  other  witnesses 

of  as  good  credit,  and  thatwill  say  as  much  to 

.the  purpose. 

Then  Mr.  Dugdale  was  sworn. 

Ait*  Gen.  Mr.  Dugdale,  look  upon  the  pri- 
.  foner,  and  tell  the  court  whether  you  know  him. 

Dugdale,  Yes,  I  do  know  him,  sir. 

Att,  Gen.  Will  you  give  us  an  account  of 
your  knowledge  with  him. 

CoU,  My  lord,  1  humbly  desire  they  maybe 
aacBmined  a-JMuly  and  not  m  the  hearing  of  one 
another. 


Cdkig^    (59S 

Ait,  Gen,  That,  with  submission,  ooelitnot 
to  be  in  the  king's  case,  diough  We  think  there 

are  none  of  them  that  Wm  speak  any  more  thaji 
the  truth. 

Cdl.  Here  are  several  <lf  them,  my  lord, 
th^  are  all  of  a  gang. 

tSerj.  Jejfferie$.  Mot  of  your  gang,  Mr.  Col-s 
ledge. 

Call,  I  pray  they  may  go  out,  my  lord, 
(which  was  ordered  aciioidingly.^ 

Dugdale.  If  your  kndsliips  please,  whether 
or  no  I  maydehvcr  m  these  papers? 

Att,  Gen,  By  and  by,  time  enough,  when 
we  ask  for  them  ?  speak  your  own  knowledge. 

Dw^.  My  lord,  I  have  been,  I  Uiink,acquaioted 
f  with  Mr.  CoHedffe  two  years  or  thereaboots.  I 
^  have  been  severw  times  m  Mr.  CoUedge's  com- 
|iany,  and  tmly  sometimes  he  halti  ben  migh- 
tily bent  against  popeiy ;  he  hath  at  some- 
times uttered  himself;  because  the  king  did  not 
prosecute  the  papists  according  as  he  thought 
sufficientUr,  that  the  Idn^  was  a  papist  him* 
self,  that  Ee  was  as  deepm  die  plot  as  any  pa^ 
pist  of  them  all,  that  he  had  an  hand  in  snr  £d- 
mundbury  Godfrey's  death.  This  Mr.  Colledga 
1  ^peal  to  yourself,  whether  you  liave  not 
said  It :  And  m  this  town  of  Oxford  you  have 
several  times  told  me,  that  nothing  waa  to  be 
expected  fiom  him,  be  would  do  nothing. 

Just.  Levinz,  Who  did  tdl  you  so? 

Dug.  Mr.  Colledge  did  tell  me,  that  diera 
was  nothmg  to  be  expected  from  the  king  but 
the  introducing'  of  popery  and  arbitrary  go- 
vernment; this  I  believe  Mr.  CoDedge  will 
acknowle^  to  be  true. 

Coll,  Where  was  this  spoken  ? 

Dug.  This  was  spoken  at  a  coffee-house 
called  Combe's  CoHee-House  ii|  Uus  town,  and 
at  the  Angel-Inn  in  this  town  at  a  barber's 
shop ;  that  day  the  long  went  out  of  town,  we 
were  in  the  same  shop. 

Coll.  Who  was  there  besides? 

He^,Jeff.  Do  not  interrupt  our  witnesses,  let 
us  have  done  with  him,  and  you  shall  have 
your  time  to  ask  him  questions  afler. 

JL  C.  J,  For  your  instruction  I  will  tdl  yon, 
your  time  is  not  yet  come,  if  you  chop  in  and 
mtemipt  the  witnesses,  you  will  disturb  any 
man  living ;  but  your  way  is  this,  when  he 
hath  delivered  his  testimony,  ask  him  any 
questions  then ;  and  he  shall  be  bound  to  an- 
swer you,  and  in  the  mean  time  you  shall 
haTe  pen,  ink  and  paper,  to  help  your  memory. 

Dug,  That  day  the  kmg  went  out  of  town, 
preseqtly  afler  he  went,  you  and  I  went  into 
the  Aiigel-Inn ;  and  we  went  into  flie  barber's 
shop  that  is  just  within  the  imv  and  being 
chaigin^  yoor  pi5t9b  there,  you  said  Rowley 
was  gone,' the  rogue  was  airaid  of  himself,  he 
was  shirked  away,  and  here  I  appeal  to  your 
own  conscience,  whether  you  did  not  speak 
of  it 

Coll,  I  know  nothing  of  it. 

Att,  Gen.  Don't  a|>peal  to  him,  it  ia  wh 
thing  for  that. 

SoL  Gen,  Who  did  he  mean  by  Rowley  f 

Dug.  The  king. 
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jpellatioa  ioruieiungr 

Dug,  ItWM  bis  common  «rotd  conceruin^ 
tbekuig.  And  at  other  times  spetdung  that 
Che  Idi^  did  not  do  those  things  that  were  fairy 
lie  hath  giyta  mighty  great  worda  against 
fcim:  He  bath  told  me,  that  th^  was  no  trust 
to  be  put  in  him;  ftir  it  was  ^he  people  we 
must  trust  to,  and  we  must  look  to  arm  our- 
iielves,  and  that  he  would  arm  himself,  apd  be 
liere  at  Oxford ;  and  he  told  me  here  in  the 
towB  acoordiqgly  when  I  came  ont  of  the 
country,  and  he  said  that  he  had  se?eral  ato«t 
men  that  would  stand  by  him  in  it  Their  in- 
Icntien  waa,  as  he  said,  for  the  rooting  out  of 
|K>p€rv,  by  which  name  he  always  termed  the 
church  that  is  now  established  by  law,  as  to  be 
of  the  same  nature  the  pajMsts  were.  This  I  be- 
lieve Mr.  CoUedge  M'iU  acknowle<%e. 

Ati.  Oen.  ^n,  go  on,  Sir. 

JDtfg.  And  at  a  time  when  he  Lad  Dr. 
Tongie  at  his  house,  be  told  roe.  that  as  for 
Or.  Tongue,  he  had  much  ado  wi^tb  him,  and 
he  had  biBen  at  a  great  cbaige  to  kec^  him  in 
order,  tiiat  he  wasTorced  to  neglect  nis  own 
.business  to  look  after  him  $  for  if  be  had  not 
done  so,  the  rosfue,  as  he  said,  had  a  mind  to 
Mxig  all  imon  the  Protestants,  that  is,  the  dis- 
aenters,  ror  he  does  not  count  the  Church  of 
England  to  be  so;  that  he  bad  much  ado  to 
Jkeep  him  in  order;  for  tie  had  said  he  had 
,^wn  papers  for  th«t  purpose,  but  those  papcsm 
are  secured,  for  where  they  are  I  can't  tell. 

Att  Gen.  Who  were  tney  that  wore  to  be 
with  lum  in  that  design  of  his  ? 

Dug.  He  told  me,  capt.  Clinton,  capt. 
Brown,  and  one  Dr.  Lewes,  and  he  brought 
them  into  town  here,  when  he  came  with  bim. 

Att.  Qen»  To  what  purpose  did  he  bring 

Dug,  Ezpectioff  there  wouUi  be  a  nsing. 

Just  JoASc.  J>id  he  tell  you  that  here  f 

Dug.  Yes,  the.  Friday,  I  think  it  waf,  after 
llhe  fitst  narliament  sat.  • 

Just.  Jbaet.  How  did  he  expr^  himself  what 
Aeyhadtodo? 

Ihtg.  They  were  to  bie  here,  in  case  thera 
•erere.any  risiiw,  which  he  eamected. 

Just /onet.  What  use  did  be  .say  he  would 
make  of  ^em? 

Dug.  For  the  defence  of  the  Protestant  Q»* 
.l^fient  Mrainst  tbeking  and  all  but  adherents. 

JuMLJoMi.  What  did  he  say  he  wouU  do 
to  th^  ^>4r  ^   I  would  not  lead  you. 

Jhtg.  He  did  not  say  what  particularly. 

JnaL  Jona.  What  £d  he  say,  if  the  king 
«>ttd  n^  yield^  the  psHiament? 

Dug.  If  the  king  did  not  yield  to  the  pedis* 
^fOKoX,  be  should  be  finrced  to  it. 

Just.  J(ma.  Wbere  did  yoo  hear  .Jbim  say 

tiuf.  At  Oxford. 

8cig.  Hollovay.  Did  you  hear  him  dedaie 
iUaatLsaden? 

Diig.  He  did  say  at  London,  he  expected 
.tfmawonldbe  something' done  at  Oxford,  and 
Ihai  he  woukl  go  tfaithtft  with  hia  hor^ennd 

▼ou  YlII* 


jBrms,  and  those  gentlemen  I  named  beforf 
wrould  flo  with  him.  And  be  said,  let  then^ 
begin  inien  they  would,  be  did  not  care  hof''. 
soon,  his  party  was  the  greatest  party. 

AH.  Gen.  What  was  that  capt.  Brown  ?  Difi 
yoo  know  him  f 

Dug.  Yes,  I  knew  him  very  well ;  he  did 
much  frequent  Mr.  Cotlcdge's  company ;  1»i 
was  in  the  late  army  against  the  king. 

Betj.  Jeff.  Did  vou  see  bim  have  any  pistokT 

Dun.  I  es,  I  bare  seen  him  carry  pji^w 
nbout  bim. 

Seg.Jcjf!  Where|,jnhhi  pocket? 

Dug.  I  saw  them  m  the  house. 

Seq.  Jeff.  At  Oxford  f^Dug.  Yes- 
Sen.  Hollamay.  Did  you  see  them  in  tlft 
hand? 

Dug.  I  cannot  tell  that,  be  had  them  m  the 
house,  I  saw  them  three. 

Serj.  HolUmay.  Did  you  see  him  in  his  sUk 
armour  about  the  Parliainent-House,  the  loUiy, 
or  any  place  f — Dug.  I  cannot  sa^  ^at 

AtL  Gen.  What  did  you  know  of  hfs  de« 
livering  anyroaiks  or  signs  for  persons  to  bn^ 
distinguished  by  ? 

Dug.  t  hadr  as  much  ribband  from  him  •as 
came  to  40j.  with  •  No  Popery j'  *  NoSUvery^* 
wrought  in  it ;  and  he  gare  it  me  to  distri- 
bute among  my  frieuds  m  the  country,  that 
they  might  be  known  by  other  peraons  thfl 
would  wear  the  same. 

Just  Jonet.  Where  had  you  it? 

Dug.  At  London,  from  Mr.  CoOedge. 

Just.  Jonet.  Where  was  it  to  bedtstributed? 

Dug,  Araongthose  that  I  knew  to  be  Die* 
aenters  in  the  country. 

Just.  Jones.  Were  you  to  come  to  Oxfofd, 
by  i^rreement,  with  Mr.  CoUedge  ? 

JSum,  I  promised  him  to  come  toO^dordi 
and  did  so. 

Att.  Gen.  Wefl,  go  on.  Whatnoredo  ym 
know? 

Dug.  At  London,  I  waa  once  at  a  coffee- 
house with  Mr.  CoDedge,  aad  with  some  of  the 
members  of  the  House  of  Commons ;  it  was  » 
little  before  they  me^;  and  theywerc  eame^y 
talking  of  the  parliament  at  Vixfbrd,  and  ii 
some  disturbance  that  was  likely  to  happes 
here.  And  it  was  then  fullv  agreed,  and  Mn 
CoUedge  was  by  i  that  it  would  1^  the  bert  way, 
out  of  every  country,  where  the  parliament 
had  the  best  interest  in  the  people,  to  leare  one 
in  every  county  that  might  manage  the  people. 
Tliia  I^ppeal  to  Mr.  Cdledge,  whetbcr  it  be 
true. 

Cotl.  YoQ  appeal  tome»  dndl  I  speak  m^^ 
my  lard? 

Just  Jcmei.  No,  yon  wiQ  remember  it  by 
and  by. 

Att.  Gen,  What  doyouknowef  any  pictureaF 

fSo7.  Gen.  Pray  let  him  ^eak  that  ovff 
again  which  he  mentioned  last 

Dug.  Beiogin  a  coffee-house  with  Hr.  Col- 
ledge,  there  were  some  of  the  members  «f  tW 
House  of  Commons  bv ;  and  speaking^  a 
disturbance  that  might  happen  here  at  Cmbrdy 
it  was  then  agreed,  that  in  evciy  quarter 
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fhe  pufliAinent  hod  tbe  xdmH  interest  in  the  1     P^-   Sir  TlioiDat  PUycp  did  invfte 
jieople,  they  should  .not  all  come  up,  but  some 
remain  there  to  mana^  ttie  people. 
.    Att,  Crta.  What  do  you  kwiW  of  any  pic- 
^res  or  papere,  have  you  any  about  jrou  ? 

Dtjg.  ifes,  I  bare  one  thin^  1  received  from 
•^x,  ^edge,  that  is,  tbe  Lettur  pretended  to  be 
.  intercepted  to  Roger  L*  Estrange. 

Att.  Gen,  Pray,  what  account. did  bcgiTB 
jon  of  it  ?  Who  made  it  ? 

Dns;.-  He  told  me  he  was  the  author  of  it 
himself,  and  he  shewed  me  it  in.  manuscript 


before  it  was  printed  ;  and  he  told  me,  he  got    that  he  sung  it? 


thither. 

Seij.  Jtff,  Whereu  it  in  Oxfpnbhire  ?  , 

Dug,  1  cMinot  tell,  it  is  four  miks  froiD 
Henfefy. 

8erfi  /e#.  Was  my  lord  tt  home  ?    ' 

Dti^.  Yes,  he  was. 

Serj.  Jeff,  Now  for  the  cut,  then ;  did  he 
shew  you  rais  cut  f 

Dtfg.  Yes,  he  told  me  he  would  get*  it 
printea. 

Serj..  J^.  Was  it  before  it  was  printed  then 


one  Curtis,  or  his  wife,  to  orint  it ;  but  he  would 
never  trust  them  again,  for  they  cheated  him 
of  some  of  the  gain. 
.  Att.  Gen.  Who  was  theauthor,  did  be  say  ? 


Dug,  He  himself. 


Att,  Gen.  Pray  produce  it,  Sir. 

Dug.  This  and  others  he  delivered  to  me  to 
disperse. 

X.  C.  J.  What  is  it,  Mr.  i\^rney  ? 

Att.  Gen,  It  is  a  letter,  and  a  great  part  of 
"^Fltzbarris's  libel  is  taken  out ;  it  seems  Col- 


ledge  was  tbe  author,  and  this  is  the  original  of   House  of  Commons. 


Dug,  Yes,  it  was. 

Ser|.  Jefi.  Who  did  he  tell  yoa  did  make  it  ? 

Dug,  He  told  me  he  was  toe  author  of  this 
cut,  and  he  gave  me  one,  and  we  sang  it  tfl^e- 
ther  presently  after  it  was  printed. 

Att,  Gen,  How  did  be  describe  it  to  yoii 
when  he  shewed  it  to  yon  ? 

Dug,  That  which  hath  the  padL  on  the  bade 
of  it,  he  described  to  be  the  king ;  those  that 
follow  him  were  Topham,  Cooper,  Hugh,  and 
Snow,  and  that  company  of  men  there  is  tho 


.  the  libel. 

L,  C.  J.  Did  he  tell  you,  this  was  of  his  own 
making  ? — Dug.  Yes„ 

Att,  G<:n,  Uid  he  disperse  them  to  any 
bodirelse? 

Hug,  Yes,  there  was  fome  given  to  one  Mr. 
Boson,  he  had  some  at  the  same  time,  and  Mr. 
^BAldwiu  had  some. 

Then  the  F^per  was  read. 

CI.  of  Cr.  First  Q.  « ^Vhetber  they  that 
« *  talk'— 

Atjt,  Gen.  Pray,  give  my  lord  an  account 

*  what  more  papers  and  libels  he  delivered  to 
you. 

Dug.  I  received  one  like  this,  I  cannot  say 
it  was  the  same,  where  all  &e  bishops  were 
changing  their  hats  for  Cardinals  caps. 

Serj.  Jeff,    Where   is  Rary  ^ew,  for  it 
seems  he  hath  expounded  the  meaning  of  that  ? 
.  fHien  it .  was  j>roduced.)    1  suppose  it  is  his 
own  cuttine  too. 

Ihtgl  I  neard  Mr.  CoUedge  sing  it. 

SeiJ.  Jeff,  Where  ? 
^     Dt^g,  in  Chsfordshire,  and  in  Oxford-town, 
at  my  lord  Lovelace^s  ? 

Sep.  Jeff,  Where,  at  my  lord  Lovelace's  f 
'    Jpu^f  At  his  house  in  the  country. 

*  Seij.  Jeg!  Who  were  in  the  compaoydiere  ? 
Dug.  *w   Eobert   Clayton,    or  Tlunnas 

'  PlMfer,  Mr.  Rouse,  Mr.  CoUedge. 

ISferj.  Jeff  You^say  you  heard  nim  in  Oxford, 
'4in4}  in  Oxfordshire,  artd  at  my  lord  Lovelace's, 
,  where  is  that  ? 
'   X.  C.  /.  My  lord  Lovelace  lis  here  himself, 
and  hc^rs  what  he  says. 

i>H£.  I  might  mistake  the  count}',  but  I 
'  lieardhim  sing  it  at  Oxford  town,  and  at  my 
,l0rd  Lovelace  8  house  agam. 

*  Jr.  C.  /.  Where  is  that? 
>ug.  I  cannot  tell  the  town. 

|.  /^  How  oame  you  there  f  , 


Serj.  Holhway.  What  was  meant  by  the' 
pack? 

Dug,  The  parliament  and  all  hb  retinue  ; 
and  then  here  is  the  king  in  the  mire  again, 
accordins^  as  it  is  represented  in  the  song — 

Serj.  Jeff.  Ay,  he  goes  on  well.  And  tfua 
here  is  the  bishops  which  they  thrust  into  thm 
pack,  when  they  hove  got  nim  down  in  the 
mire,  and  then  mey  thrust  tiiem  all  away,  as 
it  is  in  the  sonfif,  to  hoot  them  away. 

L,  C  J.  Did  he  make  diis  explicadon  t» 
you?— J>vF.  Yea. 

Seij.  Je^  Who  were  the  «  All  ?* 

Dug,  Ring,  and  oleigymeB,  and  all. 

Sen.  Je^.  nhere  was  this  that  he  ezpbuneil 
it?— l>i^.  At  London. 

Sen.  adloway.  Is  there  any  thing  -relating' 
to  White-Hall  ?  What  name  did  he  give  that? 

Di(f .  Yes,  he  said,  Louse-Han*  was  Wbitt- 
Hall,  because  of  its  poverty. 

Then  the  Ballad  WM  rcskd. 

CI  cf  Cr.  «  Rary  ^ew.'  To  fbm  tone  of, 
*  I  am  a  senseless  diing' 

Att,  Gen.  This  shews  you  what  a  sort  of 
man  he  is. 

Seij.  Jeff.  Here  you  say  he  exphdned  this 
with  the  padc  at  the  back  to  be  the  king  ? 

Dug,,  Yes,  he  told  me  so. 

Ser).  Jeff.  What  did  he  mean  by  -the  two 
foces?         . 

Dug.  That  he  was  half  a  Prot^ant,  and 
half  a  pepist, 

Justf  J(?fiei.  Did  he  make  any  comparison 
between  his  own  party  and  the  king's  ptrty  ? 

Dug.  He  said,  they  were  but  a.handlu)  te 
them 

Just.' .Tbnef.  Te  whom  ? 

Dug.  To  lii^  party,  tliat  was  the  Dissenteiv. 
"  Att,  Gen,  Speak  that  out. 

Dug.  That  fiheir  party  waa  but  a  hindftil  to 


Dug.    He  mfiDt  die  dissentJen';  for  the 
Ohfvrai  of 'EBglaad  be  reokoued  among  the 

xTc.  J.  Tf41  us  the  tvordi  lie  said. 

Da^.    He.  ttid,  his  party  ^vas  the  true, 
Chureh  of  EnghHMl,  and  that  which-  is  cbia* 
blisbed  by  law,  were  but  Protealants  in  mas- 


JwsLj&nei.  Tell  ua  wbcsi  be  oiade  the  com* 
y  what  woids  be  did  use,'  aadopoii  what 


Dug.  When  be  perooTed  the  king  at  Oiibrd 
WDoMiiot  yieMto  ^kik  Hoas^  of  Odmmoiifty he 
Midi  lei  bim  begin  as  soon  as  be  wOdld,.  he  did 
■01  care  bow  acMtt.be  dtdbegioy  fiw  their  party* 
meaning  the  king  and  his  party,  was  bnt  an 
faanibfol  to  bim' KM  hb  patty,  eemng  them  the 
Itub-l^omtinf }  the  otberewere  Plptestayts  in 
masquerade. 

Att,  Oen.  What  did  be  desire  you  to  do  ? 
9V»  ba  aUMnff  ID  any  tUng  ? 

Dug,  He  always  dcsiTM  me  to  he  true  of 
that  iidBr  be  bD|M  I  waa,  and  lo  get  good  attkis 
ftr  mysdf. 

8e^.  Holhway.  IMd  be  in  Oxibitf  desire  this 
pfvoaf— Bitf.  No,  be  did  not. 
.  -JmL  Oeu.  Forwbat  purpose  did  be  desire 
yoB  to  aim  yourself  r  * 

Dug,  He  said,  the  king  bad  a  desi^  on  the 
people  to  introdnce  popery  and  arbitrary  go- 
rmmuaal,  and  be '  expected  erery  day  when 
ibey  would begfiS)  aod  tbesbober  the  better,  be 
woiili  be  pnvided  fbr  than. 

Jost.  Jane.  Was  that  in  Ctodbrd  ? 

Dug.  tte  spoke  it  in  CMbid,  and  m  the 
city  too. 

Just  Joum.  DH  he  tril  you  of  <toy  that 
were  listed? 

Dug,  Hespokeofctt^lwiBrowB,  andcap- 
tam  Olaien,  aid  Hon  Lewes»  and  abimdance 
more  hesaid  he  had. 

-   JiMt.  Joaev. .  DU  be  tell  yon  be  bad  them 
here? 

Dur.  Yeoiabaat.iarty  of  them 'Were  there, 

fieri.  Horffeswy.  Did  be  teO  voa  of  any  that 
were  Usiod,  m  order  to  tbe'conuigdown  of  the 
pariishMnt  at  Oxfofed. 

Dug,  Not  listed,  bat  were  mtanded  to  oome 
4ttwn ;  aad  at  Ozftrd  be  toUL  me  they  were 


^QSt.  Jofict.  Were  yon  m  their  company  In 
Qzibrd  here  t^Dug.  Yea,  1  waa. 

ihist  JcMMs.  In  the  company  of  whom  ? 
'Name  tbem. '  -      * 

Dug,  Of  captain  Brown,  Don  Lewes,  and 
^e^crUodwrdoftbatganff';  iknotr  hot  their 
munes,  but  I  know  their  noes.  , 

Sol,  Gem.  Did  be  take  ndtide  to  ^ou  Ifaat 
tboY  were  coaoe  down  ?-->  Dug*  Yes. 

Sol,  Gen,  To  what  purpoee  ? 

^D^jr.  Be  expected  there  woatid  be  a  rising 
mOztord^  and  to  this  mtrpose ;  Mr.  CoQedge 
waa  one  that  debated  it  at  Richard's  oolieef 
iNibci  aad  it*^  io  be  gimmA  Ami  tfMMi  to 


tbfe  JKing^s«Heftd  dob,  wbetbe<  it  ftm  Hot 
best  to  leoTO  a  parfiameat-man  in-  everyr 
county? 

Att.  Gen,  Where  waathis  ? 

Dtig:  Thia  was  at  Richard\i  coffee-bonse  im 
LfOndmi,  against  they  niet  here. 

Att.Geu.  Wecouldgivevoa  anaooodnlof 
avolaiiM  oftbeeetbinga,  abundance  of  seaa^* 
dalous  pamphlets,  both  songs,  fibeb,  and  bali 
lads,  that  weremade  by  this  gentiemifti,  iuid  all 
seised  in  biacustody. 

Just.  Joncf.  But  be  anngtbia  libel  ? 

Att,  Gen,  All  these,  gentlemen,  (shewing 
a  great  bundle)  were  to  be  dispersed  orer 
England. 

tKri.  Jef.  It  wasi  it  aeema,  eamoonded  and 
song  by  the  prisoner  at  the  bar  :  ne  gare  yott 
the  badad  at  Oxibrd,  too  aay,  Mr.  Dogdale. 

Dug.  No,  I  heard  mm  aing  it  here. 

Jiist.  Jona.  'Vnj,  Mr.  Diigdale;  what  waa 
the  use  was  to  be  made  of  tbia  Vailed  ?  t 

Att,  Gin,  Cctoe,  go  to  the  aeat,  we  call 
this  evidence  to  shew  you  the  malice  of  thu 
man.  *« 

CoU.  Pmy»  my  lord,  lei ^leask  aom«^q^M»i 
tionsofMr.  Dagdale. 

Jtg:  Ay,  iHUr  kfc  tbe  prisoft^r  «sk 


his  oueatioas  <to  do  bim  right)  b«forofcego4tf 
another  witness.  *    '        *     . 

Bugd,  Mylord,Iba?eawordort9rOiiHyra 
about  a  )ibel  m  manussript,  that  very  day  tbe 
sheriffs  were  to  bei  choaeii,  itwaatobbjpnnted* 
akMlheloldmethepn«l«rd»tttotpQntit^  it 
was  so  dangerous. 

Seq.  Ji^:  Wte^  VMit;  »c%ii.yoii  recdyunber  ^ 
any  part  of  it?  '. 

Du^i.  No ;  but  it  was  the  womt  1  evm 
heard  m  my  life  ageinst  the  king  awl  gorerti^ 
ment. 

L.C.  J,  Nowaak  bim  whatqnestiooaf ou  wilL 

Coll,  Pray,  Kben  was  the  ,fiieat  limeyoa 
gave  this  erntence? 

Dugd.  Truly,  Mr.  GoUedoe,  I  dont  keep 
an  account  of  time,  I  cannot  gfve  an  aeoonot  of 

time. 

'    Att.  Gen.  As  near  as  you  can  .tell  Urn. 

Dugd.  I  cannot  tell  whether  k  migbt  be  iii 
June,  I  think  it  was. 

Coll.  How  long  before  I  waa  4afcfl»? 

Dtt^d.  It  might  he  about  the  time  yod  were 
taken* 

CoU.  Pmy,  who  did  you  giro  it  bdbre? 

IHigd.  Igare  it  to  sir  Lionel  Jenkins.   < 
.    CoU.   Where  did  you  sfrcmr  these  thingi 
were  done  then  ?  ^ 

Dued.    What  was  done  in  the  city,.  I  swme  V 
lo  be  £me  there; 

Odl.  What  city? 

Dugd,  Loodon;  tbe  jameiMMrda  were  mid 
in  tbe  dty  of  London,  and  over  again  bcee.  I 
bare  repeated,  fbr  the  moat  pwt,  oidy  the 
words  yon  said  here,  but  Caere  waa  iit^tbe  citf 
than  here. 

CoU.  Did.  yon  swear  dien,  that  tbe  ivus^. 
you  swear  now  were  iqioVen  at  Loudon  ? 

Dugd,  Itmaybew^migbtnot  namoO 
Jnritben* 


i$Bff,    STATEltlilU^  WCaA«IWlLlftl>^4UbrVAfe|*A€^^     t^ 


>fleg.  Stff.  He  ady§  wflB^  it  tfgte  not  to 
flVHM  then. 

Co//.  Then  yoa  did  give  m  your  infoftOBtioii, 
^t  I  spoke  thesfe  ww^  At  Oxftrd. 

•  I^tf.  i  WW  net  enniiDeil  tboot  vbat  Unas 
done  at  Oxford;  I  blAieve  i  bftve  beard  yoa 
flfefefc  the  tame  words  to  me  «l  my  lord  Lore- 

'  laee%  but  I  do  not  knoir  wbat  oowity  that 

is  IB. 

Cotf.    iaikyoapoafttrely,  wbetfaeryoudid 
not  swear  tbat  what  you  now  say  was  spoken 
at  Oxford,  was  spoken  at  London  P 
-  Dltfd.  I  did  not  name  Oxford  then. 

Cod.  Bntdid  not  yon  say  that  was  done  si 
liOpdoD,  that  now  you  say  was  done  bcteP 

•  J>n^d,  Tnily,yoa  said  them  both  atliondan, 
SDit  nerv* 

CttlL  Pkay,  Ifr.  IHttdak,  what  had  youto 
gi?e  this  yaor  iafbnntftion  f 

Di^dL  Thily,  I  can't  oay  I  bate  feanved 
tile  worth  af  a  gioat. 

CfM.  Nsr  was  aver  promind  any  tbingf. 

I>af dl  Na;  I  nefer  reoebed  any  tbi^,  nor 
•rerwaa  proaaised,  but  only  what  the  king 
l^ve  me  vm  gninf  dawn  into  Ike  oaontry  for 
my  cbaives. 

AMt.Ot$i,  Was  *it  the  same  attowanee  yoa 
knd  when  yon  weie  wteiess  fbr  the  INimdi 
PlotP^Ditfd.  Yes. 

'  taj.  Jtgl  Hare  yan  ai^  alber  aSowmioe 
<han  what  ynn  bad  before,  when  yon  gaireevi- 
dsneaat  mv  loHl  Siaibfd's  TVial? 

I>a^.  Na,  Ber  bsfa  got  all  tbdt  yai  na^ 
Aer. 

OM,  Bol  my  obsei^e  my  questioB,  llr. 
DngdsJe,  and  answer  h.  Did  ybu'  not  swear 
tt  London  tfiat  I  ipoke  these  words  there, 
witieh  ii#w  yon  aav  1  apoke  hareP 

'  L.  C.  J.  Fray  observe,  he  says  he  did  not 
Aen  wmie  Oxford ;  but  m  tba  giving  of  his 
Bvidenoe  new,  he  IbHb  yao  a  series  of  what 
passed  between  London  and  Oxford;  and  I 
most  fell  yon  futber,  if  a  treason  be  iDomndlted, 
and  the  e^idenoe  piwv»fl  to  be  in  two  oooBlisa^ 
the  king  may  choose  which  county  he  will 
posecma  and  bring  his  imkoiment  in,  and  snve 
m  «f  idenea  «he  facts  in  both  eomties.  But 
you  shall  have  vour  obyection  to  itaAerwafda^ 
xnd  we  will  take  it  into  oonsideMtk*i.  I  lell 
JWatbis,  tbatftmaynotseemto  voutbatthe 
witnesses  speak  impertinently  or  what  wa* 
dona  at  LoiMon ;  hot  if  ttoHunsr  was  done  or 
.  aaid  at  Oxford,  then  it  will  be  tuen  into  consi- 
teMkm,  youahall  have  it  'saved  oflerwards. 

«I  only  hint  it  now,  that  you  toay  not  think  it 
inmrtioeot 

CoU.  I  beseedi  your  lordship  give  ine  leave 

to  speak  one  word :  When  he  made  bisniida- 

SntMbfe  sirLionid  Jenkins  there  about  aaiz- 

•ng  Che  ksng.  about  Ike  party  I  had,  and  the 

'arms  I  bad  providady  ougnt  not  beat  tfaeaaiBe 

time  10  have  aaid  witsrei  said  those  words  tn 

um?  But  he  did  swear  then  it  was  iaIjtMiddft 

%tt  i  said  aboso'WMb^  to  bua ;  and  oonxngr 

More  a  grand  jmy  «f  konast' gentfonsenin 

'<iMon,  thay  wanp  aa^  wise  and  honeal  a»ta  do 

OMs/istice,  and  not  find  tba  bill i  ad.iMir 

I 


osigB  1— nyiwsw,  "nsn  tBay  comigen  mm 
Oxford. 

X.  C.  X  Yen  dui  not  osmo'ta  yomr  trial 
tliere;  if  yon  bad  acydode,  than tiisv  vaaiM 
asked  him  m  particular  what  was  said  at  Ox^ 
ford,  and  what  at  Lamkm,  as  His  n4w»  being 
dene  in  both  coanlim.  But  look  yon,  if  yoa 
win  ask  any  partietator  yiaatiswi,  do,  forAcy 
haae  other  wmMsses  «a  nradnoe. 

CoU.  My  ferd,  I  only  ask  Aia  ipnertsn. 
Whether  it  be  not  atkinai  to  tfainlt,  llmt  when 
beawarebifoie  sir  Uanel taddai,  heahnaU 
not  swearthe  worda  ware  spoken,  andttega 
doner 

JDa^  Hehatkanl&esBindwwdaa*  sa 
at  n^  ktd  Lavokiea'a,  aa  I  brf  is 
him,  and  tbia  1  never  mantiimad  bat 
avidenoe* 

CoU.  WlmiwordadidlaaytksraP 

Difgd.   If  yon 


tbey  were  about  the  king. 
€dif.  Wbat  were  *eyf 


tbafaap» 


Dugd.   Thathd 
afbilrafy  govemment. 

CoU.  S»Alwafmt$ymumj)atihtf* 
lace's? 

Vugd.  YflB,aawekiya»bed, 

Sol.  Gen.  Did  TodlietoMtharr 

Ben.  JbJ/arier.  Yca,yen,9Kyweiwi 

ColL  fhad  not  six  words  win  yon ' 
went  to  bed,  for  ynii  said  yon  wane  wcaiy,  Vnk 
wentarieen  paesanflly. 

Dugd.  laay  ]f«tt  aaid  thia  hi  ike 
for  we  had  an  nonr'a 
a  bed,  and  all  ourdananna  wati 
liament  and  the  king* 

CoU.  Wheaawaatt  Imid  iliaaii  wadaia0x» 
foidP 

IHifHC    At  Ckmikfe  oofin^hoM 
place. 

Call.  I^M^mraaabndyby? 

J^iwtf.  No,butattbeAngel*lnn 
aeveraJ  peiaons  standbg  by. 

ColL  Bnmly  tbenaomn  af  tfaaan kaaid^die 
words  as  well  as  yon. 

Jhtgd.  ftuay  ke  an»  I  an  sm  naaof  at 
London  have  beoi  by,  aa  Mr.  Starkey  by  nana, 
Mr.Beaott,Mr.  BnMwm^  iksylMambidLed 
yon  for  it,  nndi4idverebttbadyenino. 

ColL  What  worda  have4iMf  and  yoa 
andmbakedmaiorf 

Dugd.  WIm  van 
the  king,  and  said,  that  the  king. 
Aiag  bat  tka  maioriumrv  of  fofnvy  nniaibi< 
trary  govemmant,  amit&t  bn^ivaaa  papist 

=Ben.  J^^fTMS.  Bwbwnatolaaaritaiepoaaed. 

Co//.  What  anna  dkl  yen  aee  afj 
lownP 

Dugd.  J  oMv  ^iafeabi ; 
pisaola. 

CoU.  •J^one'bttt'ane  ItMBRAMd  af  yOOf  4ud 
thatyoulMd'agnini  bad  d  P  Bmy/siMdc  ^  ^ 
yon  see  any  raora^ 

Dugd.  ItHM^  be  there  migkt«at,baatbar« 
wvfapoliluDlioiuiaAi 
inwoarlMlMl. 

MLSOmm 


6KT 


8cg.  JtfferuM.  Hurk  jfMi  noir^  yon  teik^ 
|MMtb4»  jifli  hmm^  tftuH  he  had  any  piUolv 
in  bis  kolsten  at  Oa^vd  ? 

D^.  Y«%  he  hid. 

Co/i.  TiM,  i  knew  thaw  I  don't  deny  il« 

.taj.  Jijfftrki*  I  Ihink  a  chiaael  inigltt  have 
■Ota  iintef  ii»r  a  joMmt. 

Co//.  You  aay  1  waa  confederated  with  cepi. 


A«d.  Yott  hare  teM  lae  idiat  eapl.  Brown 
ha^liagDed  aUowa»eei  and  it  w«s  pily  ho  had 
net  a  better  aUowanee;  and  you  would  apeak 
Wvi^pni  have  a  better  ailownoort  for  he  waa 
fMo  to  do  good  aarvieo  wboA  tkia  time  came. 
'CoUt  Fmakwh^trnf-^Dugfi*  Anoayyoo. 

CaU.  Amtma  whomP 

^ugd,  Vottknow  there  were  sevond  gather- 
iofO  among  you  thai  i  waa  privy  to, 

Ce^^iMtdolldiew? 

Sal.  G€H,  Yon  know  money  waa  gathered 
mmiy  t«aea«^C^  For  what  pwrpaaa? 

Imgd.  Yojo  neter  told  aae  partkulara^  it 
m^lodiitiihuteaomewhare,  Ihadneneolit 

2*.  C.  J.  He  doea  not  aay  tbeaa  men  wem 
concerned  whh  youy  bat  yon  aaid  ao. 
'  Dugd,  Yon  know,  Mr.  Cededge,  there  were 
aaany  gatiinw^ga  d*  moniea. 

CiU.  Old  1  «eil  yen  there  ware  any  gather* 
inga  for  eaptain  Brown? 

te^.  J^eria.  He  aayoi  yon  told  him  no  per- 
ticobra$  if  yon  have  a  mind  to  aak  him  any 

CtUU  Pray  air  Geeige,  den't  mtermpt  me,  I 
am  here  tor  my  life.  uiA  I  tell  yoo  there  wisre 
Qwaathegi^  te  cefMain  ttrawn  ? 

1>^.  1  donotBaylbrhim»aorwhomymi 
dietoboieditlp;  hot  you  gathered  money  one 
aau>ng  another,  and  you  Irni^e  paid  monvy. 

CJL  1  hare  paid  mon^r !  When,  and  ^ 
whtfii? 

Att.Ctm-  You  will  JMt  deny  thatt  yon  oan^ 
lemad»  qpeo your ewminatinn,  tkmiyougiBoe 
nguinen. 

UdL  Sk,  did  yon  aaa  me  any  mare  at  Chi" 
iM»thanin.theicofim-hoiHa,  aftd  at  that  ino> 
,whgn  iwnioiit  et\town,;aad  waa  gmghomm 
with  the  eitymemhem^-^JDngd.  Sea. 

iitM,  Wareyoam.mpaompanyaaiywtoe 
hntin  thoaetwo  plaoae? 

Vmd.  1  waa  with  yen jatlheCheipier. 

4M.  fiidjamoomeatpt^paietaiMakvillh 
nr  bad  yen  my  hwiiiam  partioBiariy  with 


A«^  'Rtiilytlfr. CoUadgeb  1  hnKofoivet 
4  hffdpr  eio4  I  waajnlhe  iwMii  with 


CeM.  VUtomBiaitlMtioea^r 
i  wmot  ted  All  the 


HtkL 


Vtaa  itfahoan  etaii«»  eviheiaar  ^ 
DethahovBMd  bekar^  «Ho  ehya  J 
withapon* 
WnatMHi  anf «f  dhiajCacmgaoimP 

■imr 
Jh^Uteeeri, 


4<Ult 


t 


i^a»'  une^  o^m  ipa^   y^^^v  #  ^BMveno^  om^oay  j^ou  impeO'  imo 

aside  to  drink  a  glass  of  mum»  and  there  wig. 
oeimiettho  rooffi  but  oa  twoei^  that  ooiee- 
house. 

GoU.  8ir,  you  eaeae  to  lowQ  hot  on  Frideyt 
I  think  it  must  be  Saturday,  Sonday,  or  ^iiei 
daythiewea;  lor  ho  st^od  no  loftf^  in  Ax* 
fbid. '  > 

Dugd.  Nay,  I  came  to  Oxford  eiOier  W^. 


nead^  nmht,  or  Tbuisdey  iMfning ;  and  I  Mf 
yon  and  Mr.  Hunt  together  the  aemo  dey  \ 


Coil.  Did  I  explain  any  pictures  tp  we  ol 
London,  or  owQod  i  waethe^'Utho^oftoem? 

Dugd*  Yes,  upon  my  oaih,  you  ha«ej|||r 
plemed  picturts  to  me,  andJhere  ip  one  pieiire 
that  I  bava  not  shewed  ^et,  which  ye¥  ~ 
explained  what  the  meaniiig  ^es. 

j$€^.  Jtf.  Itia  voorconimontnvdt;  iti  _ 

Dugd.  You  told  me  you  (^oi  them  deda* 

CUrk  reads,  <*  A  Cbanufter  of  a  Pop^  floe* 
cessor,'*  &c. 

Sen.  Halkmay.  How  did.  ho  esphw^^it  Ip 
you,  Mr.DugMe? 

Seij.  Jeffertei.  1  would  see  what  opinion  Im 
had  of  theduirchot  J£agbiuu,the^»ie, 
churoh-men,  what  am  they  a  doing  i 

Dug,   They  are  n  pariel  of  nuMivir'' 
nding  to  Borne  ;  and  bortiatbndube  of  Yeik 
half  man,  halt  desil,  trumpetiogbekiietbem*'  ^ 

Coll,  You  have  got  aomrbody  to  explafi 
theeethiqga  to  you,  Mr.  DngMslo. 

Dttf .  You  did  it,  upon  my  oaih. 

Coil  Oh,  fiettpatt>OQ,  Mr.  l>i«dole,  ama* 
eider  what  y  on  aay. 

^.J^:  All  th^  you  did  fvplfm,  it  aeons. 

Dig.  Ami  io  one  phice  ot  the  other  Jiboi 
the  kmg  was  tanned  a  rogue  ;  but  tl^y  pi^ 
him  in  &  enother  name. 

Seij.  Je/<risik  Whmjait? 

i^9ig-  UiainBaryShowi  intbemaoMeript 
it  nas,  *  Now  now  tlie  rogue  is  down.^ 

l^myMtrkei.  Letmeoeeiti  Itoek  Mlwo 
of  it,  *  jNow,  now  the  giant  is  down  ' 

€iM^  1  ask  yoMt  Sir,  whether  the  aeogn^aelr 
yon  say  wassun^fstmy  Mund  l40srehKe*«'iiai 
wher  idaces,  was  tbeaame  vith  this? 

JD«g.  For  the  general  it  is,  I  epn'i  itall  dor 
every  word:  You  sang  it  half  a  AnMn 
there,  and  the  aMficfdayed  to  you* 

CoU,  1  aak  you,  whether  it  waa  the 
whhthia? 

Ihig.  1  cant  tell  for  ereiy  word  yooeangv 

Cidi.  Waa  iheeojmj  hw^  by  atopy  sKplam* 
ing  of  theae  pietnree  r 

Dug.  Mr. Baldwin  waoby«midrapioiedmri 
<0Qmaeicdy«n,  that  yon  wonid  beso^opim. 

OdL  WiMihoremiy  body  <at  OidM 
yon  didhearme^talkjof  nrmiqgimyselfP 

Jh^,  3^Hy  *wnBa>mniking«p.and.doim 
the  bariier'a  ehop,  and  1  hnaer  tnot 

■thffpdidhearirno. 

Mt,  Gen.  Waa  that  gentleman  awom 
ihidatidfadhio^ialtiir;  dhspMef 

Cea.,YeB,I  idu  awem  there,  J 
ledgetL 


.  jf^M«iifyi>t4Ha«Mil,iMMdmtai»<l 
lead,  it  waa. upon  Dutch  fa£cr,  and  fay- 

•  flMrenc  sm  1 9ia,'iLjnm  Ukm  whm  mm 
sesrched  the  house.        "*  .  •' 

CoU,  I  am  sore  yoa  oovld  a0V«r  And  tWori* 
giual  of  any  feincfa  tiiiik||^in  mr  hcoae. 
^  •  AtL  Oeti.  Then  wfoareii  Mr.8cnf«ilf  (Wlw 
was  sworn.)   Sir,  did  yno  aee  that  tmspary 
ttdfenP 

Seared.  I  had  a  warraiil  t»  aaiBEe  Ifar.  Sbw, 
anMIs  bfachcr-in  lair^  Mr.  Cottsdge.  80  i^Mt 
do#d  to  seiae  Mr.  liipar,  aod  MMoh  hk  iMpat 
ibr  such  pa|iefs  as  1  ahauU  find.  I  coidd  nac 
find  tliepi  in  the  faaviaa ;  bat  I  enfoirad  of  him 
after  1  had  aearahed,  aiid  eoaM  not  find  tlM% 
where  they  were ;  hecauae  I  aaw  him  at  Itr. 
CoUedge's  when  we  first  searched:  he  dmkd 
them  a  pretty  wbik^  hot  at  laat  oe  taid  miB^ 
they  were  in  the  hay-iflow  in  the  bam.  WIms 
1  came  there,  he  was  basrlbg,  andtDMnse,  fais 
wifb,'CoUedgte'«  aiatar,  had  taken  tham  dewn, 
and  carried  them  into  a  raem  where  I  bed 
eearebed  before,  buteonld  not-  fiod'tbem ;  and 
the  man  was  ansny  thte,  eo  we  nm  niter  p^ 
wife,  ami  foond  tier  with  all  these  papcra  in  a 


Cos]      STATE  TRIALS^  33  CharLuJL  Yftl.-:J!IHai  ^SkifiUit^CelM^,    Ofoi 

Ati.  Ofn.  Did  he  swear  any  ihk^  bn  yoor 
behalf,  ibr  your  credit,  Mr.  Do«daie  t  ^ 

CoU,  1%ai  Was  bv  hearnsay,-  Mr*  Aliamey, 
at  the  Tower ;  1  know  nothing  of  my  own 
knowledge ;  but  1  did  believe  him' another  man 
tkan.l  find  bin). 

Sen.  Jc/feriev.    No  question,  or  else  you 
would  not  nave  trusted  him.         / 
-   Att.  Gen.   Swear*  Stevens.    (Which    was 
done.)  Do  yon  give  my  kirdand  the  jury  aH 
aeeonnt  where  you  foundthU  -precions  belled. 

Steveui,  The  first  draught  I  found  in  hisbad'^ 
Aai^cr. 

%e^.Jeffene$.  Whatof  all  of  them  ?  Whieb 

iiit? 

8U!9em,  The  Rut  Shew:  We  found  die 
fiivt  dreqsht  of  it  A  his  house,  when  we  came 
In  searcnms  papers,  by  order  of  council ;  and 
tfie  printer  that  pnnted  the  ballad  hath' told  me 

ainee,  kebed  it  fBsm  him 

.  AfU  Gtn.  Whalvay  you  yourself?  speak 
you  own  knowledge. 

Srcncju.  And  Blr.  Atterbury  was  by  when  we 
leeched  the  house. 

AU,  Gen.  Well,  Mr.  Atterimry  will  tell  his 
dwn  Btoty.  ■ 

Aceent.  I-havesemy^ou  on  hersebnck,  with 
kokrters  before  yon,  with  seme  hundreds  of 
«M>  afiiev  you,  ceeoing  ont  of  the  Bell-savage- 
Im;  they  sud,  yon  were  going  tor  chose  par^ 
liaaaent-men :  I  nave  known  you  three  or  tbor 
yeaf%  yen  were  joiner  40  our  hall. 

Sen.  J^^Mef.  We  ceU  you  to  that  particu- 
lar of  the  pepersyandTouruninnatory  of  a 
ee0k  and  «  btidi,- and  I  Knew  not  what. 

L.  C  /.  Will  you  ask  him  any  questions  P 

Cs<^  No,ooly  this ;  Do  yon  swear,  upon 
^  oath,  that  yottfonnd  the  original  in  my 

Aouae  f 

Stetm.  Yes,  Sir,  you  will  see  k  with  my 
hand  to  it,  and  some  more  of  them. 

JM.  Gen^  And  you  fonad  too  those  that  were 
printed? 

SUvmg,  Yea,  belhewrnemes  are  to  them 
that  were  oenoerned  in  die  searehing  nf  tbiem. 

Serj.  Jifferiet^  You  fomld  the  paper  in  the 
houae?--*iS/'a»eiis.  Yes* 

Sen.  Je/^riet.  That  is  Towzer;  but  have 
weutiieeriginalof  theRerySbew?  (It  was 
liekedibr,  but  ooidd  not  be  found.) 

ColL  Pniy,  gentlemen,  ebaerve,  he  swears 
IhaiPisan  original. 

Sen.  Jefftries.  No,  no,  he  found  the  paper  m 
ye«f  house. 

CaO^  1  aek  about  the  OTigmal  of  Rary  Shew. 

Serj.  Jeffcries.  He  says,  hesaw  apaper  drawn 
with  a  pendl  that  was  like  the  oviafinaJ. 

AiUfkmy^  There  was  an  Ar^inal  drawn 
wilkr  a  penoil^npon  Dioiteh  paper,  it  is  kmg 
since,  for  m^  do  not  aeeit  here  now,  which  at 
theaame  time  we  found  upao  ■OoUedge'a  table 


. « 


m  my 


Coll.  Did  you  find  an 

Atterbmy.  Yesi  we  fonntfa  paper  dnwwi  with 


ftit 


CoU,  Aray, where ie it? 


Ait.  Gen.  Are  these  the  same  papetn? 

Semell.    Yes ;   and  there  were 
eais,theman  Imnaalf  Is  about  die  place  1 
where.  1 

Att.  Gen.  Swear  Mr.  John  South,-  (which 
was  done.) 

Juat  Jones.  Gome,  Mr.  Smith,  do  yon  knaep 
Mr.  Colled^  ?--S^iM.  Yes. 

Serj.Jej^.  Qire  ua  an  aoooont  what  deainge 
you  have  had  widi  him;  wkoe^  endwlM^i) 
what  he  bath  said  about  thekhlg;  aadtrflus 
firet,  whether  you  be  imimatelyacquaniledf   * 

Smith,  Weweretnttanatelyamniaiad*  The 
first  time  1  heardMr.ColMgedneDorBii^any 
thing  of  this  nature,  that  is,  concerning  trea- 
son, or  any  auch  diing,  was  once  at  a  ooiee- 
hunse  by  Temple-bar  $  there  1  met  CoHedge; 
and  he  told  me  lie  was  invited  to  dinner,  and. 
he  likewise  Invited  me  to  it.  f  naked  him,  who 
previded  the  dinner ;  he  told  me  it  wna  oneal^ 
derman  Wilcox;  I  toU  him  1  waa a atr anger, 
and  did  not  care  fiMT  going :  he  tokl  niie,*I  afaosM 
be  very  weieome  tlMre;'  and  at  la^  pnevahed 
upon  me  to  go :  and  as  I  was  going  alan|»y  t 
asked  him  what  the  eldefman  vms ;  he  told 
me,  hewnsa  man  that  wia  as  trae  an  attod, 
•and  a  man  that  wooidendenronr  to  toet  eift 
popeiy :  Said  1,  that  may  be  done  easily.  If 
yeil  can  hot  prevail  with  Ine  kbg  to  pnm  the 
bill  against  diednke of  Voik;  No,ae,anh»fce, 
you  are  mistaken,  for  Rowley  is  aa  greet  f 
papist  as  the  duke  ot  York'  is,  (neWiho'-oailcd 
the  king  Rowley)  end  every  war  ea  daqgereus 
to  the  Protestant  interest,  aa  is  £90  aimarent^i 
his  artdtrery  ndhi^.  Thai  was  di6  diee&irse 
between  die  cefiee-hoase  and  the  mvem  where 
be  went  to  dine.  When  we  oame  in  1  adttd 
Cettedge  egnm  wWdier  the  aidirmmi  was 
dure ;  he  sakbhft  ww  net  thereat  diet  timet 

of 
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«aMk  IM!  ^M^  he  BlU,  he  Wai  «i«  Aanifvd  in  ( 
hit  eowi0f  Mue,  and  jgrate  ^^y^  la  tovvrftl 
pebple  to  boy  Armt'  and  ftimmiiiitiotti  and  I 
<atkM  him  to  fHitt  mirpoae?  A«d  he  aaid,  it 
trts  to  ln4n|f-thA  kng  to  (suhimssioii  to  hi* 
people :  addm^  thefdo,  that  he  wondered  Old 
Rowley  did  notoonaiderbow  eaaily  his  lathei'i 
head  came  tothe  Meek,  wfdch  he  deiMed  not 
wwildbeAieendofRowle^atthclast^  After 
this  discourse  the  alderman  came  in ;  wc-dined, 
and  erefy'  one  went  his  own  way  about  his 
own  huwieas.  Blr.  OoAledg«  then  tokl  me,  if* 
I  wottM  CO  with  him  to  his  own  house,  I  should 
a^  how  he  was  prepared  with  arms  and  pro'* 
vision.^  Soon  after  1  met  with  him,  and  he  de- 
sirad  me.to  so  alonr  and  dbe  with  him  ;  and 
I  did  so,  and  there  he  did  shew -me  his  piilola, 
his  binnderboas,  and  hia  ereat  sword ;  and*  he 
ahewed  me  his  armoor,  nadr  and  breast ;  and 
Ve-Aewed  ne  boa  head-pieee,  which,  if  I  am 
w^tmislaken,  was  eorered  o«er  withcamblel, 
it  was  a  T^ry  fine  thing ;  and,  said  he,  These 
ace  the  thingfs'whKh  Will'  destroy  the  pitiful 
guards. of -Rcmley,  that  are  kept  up  contrary 
to  hiw  and  justice,  to  «et  up^  arbitrary  power 
•nJ  popery. 

Coif,   What  M  I  say.  Sir,  about  my  ar- 
inour? 

Smiik,  Thus  yon  said ;  It  waa  to  destroy 
Rowley's  guards,  (those  were  your  words)  that 
'  were  kept  up  contrary  to  hw  and  justice,  to 
iet  op  arbitrary  power  and  popcvy.  AfW  I 
had  dined  with  him,  I  parted  with  him.  A 
little  before  the  parliament  was  to  meet  at  Ox- 
ford, I  met  him  again;  and  we  were  dis- 
coursibg  of  sev^  things,  what  preparations 
the  city  were  Tqaking,  how  titer  were  prorided 
with  powder  aud  bmlels,  and  ior  his  part  he 
would  go  down  to  Chdbrd,  fbr  he  expected  a 
Ktde  s^rt  *tfiere,  upon  the  divisions  mat  were 
iikete  be  between  tfie  king  and  parliament 
Then,  said  I  to  him.  Why,  what  is  the  matter 
'Iha^r  Why,  ttdd  he,  we  expect  that  the  king 
/  win  aehse  open  some  of  the  members,  and  we 
are  as  ready  aa  he :  and,  says  he,  for  mj  part, 
I  wHl  be  tfiere,  and  be  one  tiiat  shall  seixe  him 
if  he  secure  any  of  the  mendiers;  (and  I  be- 
lieve he  did  go  down;)  says  he,  you  know  how 
the  city  is  prorided :  I  told  htm,  no,  not  so 
'wellaahe;  hut  hetoM  me  all  was  Tcry  well. 
After  he  muh  up  again,  I  met  him  anoth^ 
timei  and  he  told  me,  he  went  down  in  expec- 
tation of  some  sport;  but  Old  Rowley  was 
nfaaidiKke  his  grandfttfaer  Jamy,  and  ao  ran 
nwi^  like  to  besfait  himsdf. 
•  8eij.  Jef.  Did  he  say,  if  he  had  not  run 
•Ifay  he  wouM  have  seized  hhn  T 
■  Jmik.  He  said  nothhig  of  that;  but  before, 
he  smd^  he  would  be  one  of  tbem  shonkl  seise 
him«  if  he  seixed  any  of  the  members.  After 
4bb  he  toM  me,  that  FitxgemM  and  he  hadhad 
a  miarrel  at  die  parliament  dodr  of  the  House 
of  Lords,  at  Oxford ;  that  FitzgeraM  had  called 
idm rogue;  and,  said  he,  Fits^erald  nmde my 
nosebleed;  but hefbre fanir,  f  hope  to  see  a 
flmtdeld  more  blood  shed  tor  the  cause.  After 
wa  agaui|  trnan  fticra  wis  Mllscvmsa  of  dts* 


^TMipf  tha  flitjr»  thair  My  lard  PamiAafn  was 
to  come  to  do  u,  he  told  me,  he  waa  well  pro^ 
aklady  tali  if  Perersham,  or  any  man,  nay, 
Rowley  himself  should  attempt  any  auoh  thing, 
he  would-be  the  death  of  him,  before  any  man 
should  seize  upon  hie  anns.  •  ' ' 

Sen.  Jeffl  bid  he  diaeonrsa  any  thing  to^ 
yens  a(NNU  arma  to  provide  for  yourself? 

Smith.  Yes,  he  did,  1  had  an  aimour  from 
him. 

Sbrj.  Jef  What  did  he  aay  to  yon  about  Hf 

Smith,  He  did  deaire  me  to  eet  me  arms, 
for' I  did  not  know  ,how  soon  1  might  make 
use  of  them.  I  had  an  armour  from  him  upon 
trial ;  he  said  it  cost  him  30  or  40f .  I  had  it 
upon  trial,  but  it  waa  too  big  fbr  me,  so  I  gare 
it  him  back,  and  bought  a  dew  obe. 

Att.  Gen.  Did  he  teH  you  ta  what  purpose 
you  ahonid  arm  yourself  r 

AaiM.  No,  he  did  not  umm  any  purpasft  % 
but  he  toU  me,  1  did  not  know  how  aooa  I 
might  make  use  of  it. 

Att.  Gen.  What  did  ho  aay  to  yon  about 
any  one*s  seizing  the  king  P 

Smith.  He  told  me  the  parliament  Vrerw 
agreed  to  secure  the  king,  and'ihat  in  m^er  to 
it,  all  the  parliament-men  eame  verv  well  arm- 
ed, and  aeoompanied  with  arms  and  men ;  and 
he  told  me  of  a  great  man  that  hadaotieoft«Hi 
all  ^Kogendemen  of  England  how  well  thi^ 
came  armed. 

/i0t.Jbiief.   What  did  he  aay  of  himself? 

Smith.  HewouklbeonethatahouMseonre 
tiio  king,  if  he  sained  any  of  the  anembem. 

Just.  Jmiei.  When  he  had  baan  tiMe,  iHial 
did  he  aay  ? 

Smith.  If  they  had  had  any  wotk,  ho  wm 
ready  provided  for  them.  / 

Att.  Oen,  But  pray,  tell  us  again  what  hok. 
said  of  the  king's  running  away  ? 

Smith.  He  saki,  RowGiy  was  afraid,  like  his 
grand&ther  Jamy,  and  rbo  away  ready  ta  be- 
shithimself. 

L.  C.  J.  If  you  ha««  doitfe  with  hhn;  Mr. 
Attoniey,  Ictthe  priaaner  aak  hhn  what  qoea* 
tions  he  will.  t 

ColL  Mr.  Smith,  wheM  was  this  disoaorss 
I  had  with  you? 

Smith.  ^hiehdoyoumean,theft«ine»paiit 
or  the  latter  ?  .       •  i 

ColL  Theffaatdiscouraayou  taft  of,  what 
I  told  you  goiiie  to  Mr.  WileaaC^  to  dinner 'i 
anil  when  it  wear 

Smith,  You  knew  best  when  it  waa,  I  em\ 
exactly  ramembar'thetOQa;  butyouknowftk 
true. 

Coil.  Wheiifrwas  itP  * 

Smith,  As'we  went  along  thither  #e  had  tha 
first  part  of  it,  and  when  we  cdme  thMhor,<yaai 
and  I  talked  tiD  Alderman Wiieot  earn*  in; 
and  you  and  I  were  alone  together,  andaoreral 
persons  that  were  there,  were  dmwn  inta  cabala, 
two  by  tiro.     • 

Co!t.  Where  P       •     .  ' 

Smithi  In  the  raom  whafB#e  dfaiad ;  aai 
yon  know  there  was  a  Utile  todm  1^;  itbjUtk 
soma  wera  drinking  a  gtaM  of  wittOt'^^ 


•••.«* 
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I  he liMn  mk  Mr.  Wiiook  esve  smim  tofra^- 

{tiieanas:  I aaked,  for  wm?  hettM^iiwaii 

tt>  bri^g  iIm  long  to  MibnuiaflD  to  liii  fMflfie^ 


€o//.  Y0iiiii^bytir»«pdtir»tte 
wane  drmuM  wto  csmIs. 

AnilA.  I  lell  you,  moot  of  theai 
^obftls, .  two  OQd  two  tog«tli«r,  oi^y 
gi(nUeiiM»  tb»l  belonged  10  tbo 
up  and  down,  and  gave  wineu 

CoUn  WImI rdigion are yaiiof P 

&m<A.  IsitfortilisBMUifioflidC'flW^ 
eueli  a  ^lOQitien  f 

X.  C.  J.  Yes,  answer  him. 

Smiik,  lamaPraleslaal. 

CdL  YonwereapiicstP 


tiiese  twe 


iyl«^ 


SmM.  Yea,  whit  then  ?  and  I  am  m  ordm 


Co//.  That  was  from  the  Church  of  Rome. 

Simtk.  Y^  and  that  ia  a  good  ordination } 
I  came  in  Tolnntanly  la  discover  the  Popish 
Kel,  and  was  •».  ptnsieiier,  nor  received  any 
salary  from  the  king.  I  have  ancnt.  aevenu 
pounda,  seveml  aesses  of  pounds,  but  leooved 
no ffeeompooee:  and  I  was  the dsriing  at  one 
time  ah  over  the  city,  when  I  did  adhere  to 
what  thijr  w^uU  hsve  me  to  do. 

8cm.  Jdf,  Did  not  you  swear  agauist  my 

Att.  Gen.  Were  yeft  net  a  witness.  Air. 
taath,  at  isy  kid  SmAird'a  trial  ? 

Smiih.  In  that  ease  1  did  give  a  general  an- 
•ouiteCthe  deagn  ef  the  Pepists ;  thr^did 
nottfun  nueitiDnmyr6patatien,andIdeiy  afl 
the  world  to  my  any  thing  affsinst  it. 

Cfitf.  Pmyhemoie,  fisrjtfToujpkase;  the 
int  dimmmm  thai  you  speak  of  aboul  Mr. 
Wikus'a  being  n  good  man  ftr  the  eauie,  and 
msney^duB  wrn  vhsB  we  weie  at 


Smiik.  Hue  wia  that  dny  when  we  wmt 
m  dimorwi^  him,  yon  know  it  very  welL  - 

CoiL  Wham  wcm  the  other  disomunms  I  bad 
with  yon? 

BhML  Which  port ef  them? 

Ct4L  WlienlffimefiemOxiMi? 

SmiiL  By  the  ditch-side,  by  your  own 
hmn,  1  have  two  er  three  to  prove  it,  we  were 
IP  Hour  or  two  diseouni^  togithsr  ahoutthiB 


CelL  WlmtbMinsm? 

L.  C.J.  HeteDsyonoftwodiaoo«neB,one 
hsiiNe,yoaw#t  to  Oifad,  and  one  slier  you 
name  ftem  thence* 

CdL  He  dose  say,  that  I  diddisemimehim 
abeitt>our  esnung  ^lown  hitherto  Oxford,  that 
4he  parliament  inmhl  secure  theking,  and  that 
Iweddhejneof  them  that  should  seise  him, 
mfd  this,  was  the  time  when  we  dined  with 
AUennan  Wih»x. 

L.C.J.  Notso,heB^P8yafhrthal1ime,and 
Mom  yen  went'lo4Moid,  hehad-snchadis- 
widi  you. 

iSM^  Yes.  my  lord,  so  it  was. 

CM.  And  dsm  he  ^nak  of  another  time, 
I  shewed  him  4he  backi  breast,  and 
mmf-^Smith.  Yes. 

CoU.  Bnthe  ssid,  I  diwoweed  ifacn,  that 
si|y  wna,{veviiedwkhaims,aiid  that  the 
jmiinnMpt  wmn  mmhed  toMng  the  kii^  to 
iwmiHliO* 


anddien  headded,  headmirid^thaiEowileT  did 
not  remember  how  easily  his  father'a  nead 


came  lo  the  .block;  and  lie  doubted  not  but 

that  weaki  be  tim  end  of  him  too. 

.    L.  C,  J.   He  spaim  of  several  timea,  ^on 

know. 

ColL  Idonot.kaewoiiawmdnfit,norcant 
distingniih  thetimm:  But,  Mr.  SmiUs  the  bat 
disoouiee,  you  say,  about  Qsfoi4  husinem  wm 
by  thed^  side. 

ScQ.  Jeff,  llie  discourse  about  bringing  the 
king  to  snbmimioi^  was  in  the  way  aa  you 
wenttodinneff. 

Smith.  The  bit  diaoourse,  when  Tou  returned 
from  OaUord,  wfi  by  the  ditch-side ;  hut  both 
befora  and  aller  you  sfwhe  to  me  at  that  pbce 
about  thb  design  of  bringing  the  king  to  suh- 


CoU.  You  said,  irwaa  at  Wiksos's  at  dimw. 

Serj.Js^  You  mistook  him'then. 

Coll.  Nay^  sir  Geoige,  yon  took  Jiim  n^t 

SsQ.  J^.  I  have  taken  him  r^ht,  I  aasore 
you,  and  you  shaO  see  it  by  and  by. 

CM  He  » the  falseat  man  tbm 
with  a  tongue. 

ML  Oen.  Swear  Bryan  Haynes.  (MThieh 
was  done.)  TelLmy  lord  and  the  jury  whether 
vou  know  this  genfleman,  what  ooovcroe  vod 
ked  with  him,  and  what  discourm  he  hath  nsd 
with  you*  Apply  yourself  |o  Mi.  CoDedge^ 
buiinemonly. 

ffoyiMS.  i  siqipose  he  wiUiiot  deny  hut  that 
he  knows  me  very  well;  I  have  been  ae- 
ouainted  with  him  ever  since  March  bst,  b^ 
rore  the  sitting  of  the  parliament  at  Oxford. 
My  knd,  there  was  a  warrant  against  me  ftr 
Higfa-Treeson,  and  I  made  my  appliratmn  to 
Mr.  Ooftedge,  and  desired  him  to  go  to  a.psr- 
son  of  honour  in  Engbnd,  and  ask  hie  adnoe, 
whether  I  might  supenede  the  wanant']|y 
putting  in  bail,  and  cany  thesunemedeaainay 
pocket:  Mr.  CoUedge  told  me,  be  would eso  to 
this  person  of  honour,  for  he  would  do  nowiqg 
ef  his  own  head ;  and  he  bid  me  come  toJiim 
thenoKtday.  My  lord,  I  came  to  Mr.  Col- 
ledge  the  very  neat  day,  and  Imet  bim  at  his 
house,  and  I  aslcedhim  what  was  the  result  said 
what  advice  he  had  from  that  persen  of  fua- 
Jity:  He  bid  me  he  of  ipeod  cheer,  that  thenar^ 
bament  would  be,  and  sit  at  Oxford  soon  Mnit  I 
diould  not  value  the  kioff ^  pin ;  for,  said  lie, 
thekingisinaworseooniaikion  thanyeuwl; 
ibr  yen  shall  see,  said  he,  he  shall  be  oijbd  te 
an  account  for  all  his  actiooak 

S^.  Jigf .  Who  shouU  ? 

Ri^na.  The  king  ;  ibr  all  the  wodd  m^ 
see,  says  be,  that  be  does  resolve  to  bring  in.  sr- 
bibvy  power,  and  popery :  and,  said  heTgabm 
he  will  kt  tbe  parbament  sit  at  Ozfoidi  ainen 
he  bath  called  them  togediei',  and  put  the 
peopleto  charges  in  rhooMng  of  thon^  and 
them  in  fiMniffg  down,  we  wjEeciae  hmi  M 
?        4  '    •  * 
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fhrfbrfl,  tnd  bring  lum  to  the  block,  as  we  did , 
liie  lo^jgor-botd  hb  ftther:  the  parliameiit 
■hall  at  at  Guild*Ha]t,  and  adjust  the  griev- 
feuioea  of  the  siilgect,  and  of  the  nation :  and  vou 
Irfiall  aee,  aaSd  be,  that  no  king  of  his  race  snail 
ever  mgfn  in  England  after  him. 

L.  C.J.  Where  was  this  hesaid  so?' 

Ht^fwii,  At  his  own  house  I  met  him ;  and 
be  and  1  did'walk  all  alon^  from  his  own  house, 
over  the  bridge  that  is  against  BrideweU,  and  so 
went  all^along  till  we  came  to  the  Hercules 
Vitlars,  and  we  had  some  discou^  there  ;  we 
went  op  one  pair  of  stairs  and  called  for  some 
beef;  and  all  this  discourse  was  in  that  very 
place  of  the  Hercules  Pillan. 

8erj.  HolUmay.  Do  you  know  anything 
of  any  arms  he  had,  and  for  what  ? 

Hajrnei .  Bat,  Sor,  said  I  to  Mr.  Colledae, 
liow  can  this  be  done,  it  is  a  thing  impossible : 
yoa  pretend,  yoa  sav,  to  the  duke  of  Mon- 
mouth, dial  lie  is  a  fine  prince,  and  stands  up 
for  the  Protestant  interest.  Alas,  said  he,  we 
ueke  an  idol  of  him  to  adumbrate  onr  actions, 
lor  fear  we  should  be  discovered :  do  yon 
tfamk  the  wise  people  of  England  shall  ever 
make  a  bastard  upon  record  king  of  England  ? 
No,  said' he,  for  though  we  praise  his  actions, 
yet  we  cannot  endure  him,  because  he  is 
agaonst  his  own  father.  But,  said  he,  further, 
unless  the  king  do  expel  from  his  counsel  the 
-enri  of  Churendon,  cunning  Lory  Hyde,  the 
eari  of  Hallifiut,  that  great  turn-coat  rogue, 
that  was  before  so  moA  sgeinst  the  papists,  a 
rascal,  we  shall  see  him  hanged,  and  all  the 
Tory  ooonseOors,  except  the  lung  do  it,  we 
will  make  England  too  hot  for  him. 

CoU.  Who  did  I  say  this  to?  To  you? 
'  Haunei,  Ves,  to  me. 
•  OhL  Ptay,  how  could  this  be  possible  P 

Hayna,  Yes,  you  knew  my  condition  ;  and 
f  intimatod  to  you  at  that  time,  that  I  was  as 
much  for  treason  and  villainy  as  you :  but 
tlMD  said  I  to  him,  how  can  this  Se  done  ? 
Here  yon  have  neither  officers,  nor  men  of  ex  • 
oerienoe,  nor  men  of  ki^owl«lge ;  nor  you 
liave  no  ammmiition,  sea*port  towns,  nor  any 
ships.  And  besides,  the  king,  ssiid  I,  hath  a 
gveal  perty  in  the  land,  and  Uie  duke  of  York 
Bkewise;  and  for  aD  the  men  of  estates,  and 
the  ancient  jentlemen,  they  will  not  be  dis- 
turbed, and  ^t  their  ease  for  a  civil  war. 
My  says  he,  yoa  are  mistaken,  for  we  have  in 
the  ci^  1,500  barrels  of  powder,  and  we  hove 
100,<X)0  men  ready  at  an  hour's  warning;  and 
we  have  ordered  every  thin^  in  a  due  method 
■gainst  the  sitting  of  the  pamment  at  Oxford ; 
and  yea  shall  see  Engkind  the  aoost  glorious 
nalMMi  in  the  werid,  ^en  we  have  cut  off  that 
beastly  fdlow  Rowley  ;  and  'speaking  of  the 
long,  be  said,  he  came  of  the  race  of  buggerers* 
Ibr  ms  gnrndfather  king  James  buggered  the 
sM  duke  of  Beckingham  ;  and  he  called  him 
captain,  and  sometimes  the  king,  and  some« 
times  Rowley. 

.  Seij.  Jsf.    Thk  was  pore  Protestant  dis- 
«eame,  upon  my  word. 
Oisyecf.  Then  he  nikdatJodge  Pttnbcr* 
vol.  YIU. 


ton ;  and,  sud  he,  let  him  try  Fitzharris  if  he, 
dare  \  I  shall  see  him  go  to  Tyburn  for  it,  I 
hofie,  a  turn -coat  rogue ;  he  was  for  the  Plot 
whilst  he  was  puisne  judge,  but  now  he  is  chief 
justice,  be  ill  me  greatest  rogue  in  the  world. 
He  is  like  one  of  the  pensioners  in  the  iApg 
Pariiaiuent.    So  one  day  I  went  along  with 
Mrs.  Fitzharris,  and  Mr.  Ivy,  and  he  sent  a 
man  to  me,  and  desired  me  to  come  to  the  Hog 
in  Armour  ;   thither  we  came  and  met  him, ' 
and  went  to  his  lodgings,  and  there  we  dined. 
Then  they  made  some  persons  of  honour  be- 
lieve, thai  I  was  a  person  so  and  so  qualified, 
and  was  brimful  of  the  Plot ;  and  he  wooM* 
put  me  upon  charging  the  kiiig  with  the  firing 
of  London,  and  the  murder  of  sir  Edmundbury 
Godfivy  ;  and,  said  he,  sdCh  and  such  Lords 
shall  hve  and  die  by  you  ;  and  besides,  saia 
he,  you  need  not  fear,  England  shall  e^use, 
your  cause.    But,  siud  I,  the  law  is  hke  e 
spider's  web  ;  that  catdies  the  liMle  flies,  but 
tne  great  flies  run  through  the  net,  and  make 
their  escape  ;  so  it  is  with  these  lords,  they  put 
you  and  me  on  the  danger  oS  acting ;  and 
when  thev  got  off  bv  interest,  a  jury  of  Ig 
men  will  hang  ils  by  tne  neck,  and  so  1  should 
perish,  whflst  others  triamphed,  and  only  be  a 
martyr  for  the  fanatics.    8o  in  disoourse  we 
were  talking  of  the  libel  of  Fitzharris ;  the 
devil  take  me,  said  he,  every  individual  word 
is  as  true  as  Ood  is  in  Heaven ;  and,  said  he,  if 
yea  do  not  join  with  Fitzharris  in  his  evidenoe, 
and  charge  the  king  home,  you  are  the  basest 
felk>w  in  me  world,  for  he  makes  you  slaves 
and  beggars,  and  would  make  all  the  wortd  so  ; 
and  it  is  a  kind  of  charity  to  chaige  him  hom4» 
diat  we  may  be  rid  of  such  a  tyrant. 

Serj.  Jcf,  Mr.  CoUedge,  if  yoa  wOl  aak  him 
any  questions,  you  may. 

CoiL  Certainly,  my  lord,  the  thing  speaks 
it ;  he  is  not  to  lie  taUced  withal ;  is  it  probable 
I  should  talk  to  an  Irishman  that  dees  w^  un- 
derstand sense  ? 

Hayna.  It  is  better  to  be  aa  honest  IrislK 
man,  than  an  English  rogue. 

Serj.  Jeff.  He  does  it  but  to  put  yoa  in  M 
heat,  do  not  be  passionate  with  him. 

Hmfnu.  No,  I  am  'Uot,  I  'thank  God,  he 
hath  not  put  me  into  a  heat. 

ColL  where  was  this  discourse  about  super- , 
sediog  your  warrant  ? — Haunun  At  London. 

c3l    When?  / 

Hayntt,  It  was  before  the  pariiament  sat  at 
Oxon. 

ColL   Howhmg? 

Havnes,  I  cannot  tell  positively  to  an  kour 
or  a  My. 

ColL  What  month,  as  near  as  yea  can  f 

Haynct.  It  was  in  the  month  or  Bfarcb. 

Cb/f .  Had  yeu  ever  seen  roe  beibre  f 

Haynti.  Can  you  deny  that? 

ColL  I  ask  you  whether  you  have  or  no  ? 

Haynes,  Yes,  I  have  seen  you  in  the  coffee* 
heuses  bawling  against  the  ^vempient, 

L.  C.  J.  Were  you  an  intunate  aognaintapoe. 
of  his  befitre  March  but  ? 
I     Hayna.  No  iptimate  acquaintanoit 
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Coll.  Then  this  is  the  first  time  yoo  dis- 
coursed with  me. 

Hatfnes,  Oh,  no,  my  lord.  One  and  I  fell 
'  outfit  tiie  Queen's-Head  tavern  at  Temple- Bar, 
and  he  set  me  upon  the  business,  and  John 
Macnamarra  and  the  others  ;  and  truly  I  did 
the  business  for  him  :  for  we  fell  out  and  did 
box,  and  our  swords  were  taken  from  us,  and  I 
went  to  John  Macnamarra,  and  told  him, 
yonder  is  such  a  man  at  such  a  place,  now 
you  may  seize  upon  him. 

ColL  What  man  was  that  ? 

Havnes.  One  Richard  Ponre. 

Coll.  He  belonged  to  my  lord  Tyrone,  I 
think,  there  were  warrants  to  take  him.  Do 
yoo  say  I  set  you  upon  that  ? 

Haynes.  Yes,  you  were  with  me  the  night 
before,  and  capt.  Brown,  and  they  gave  us  a 
signal,  a  blue  ribband,  to  distingoisu  that  we 
were  Protestants,  from  the  bisho[is  men. 

.  £.  C.  J.  When  were  you  to  make  use  of  it  ? 

Haynes.  When  the  kins^  was  seized. 

Serj.  Jeff.  Well,  go  on,  naye  you  any  more  ? 

Haynet.  But,  my  lord,  further,  after  he 
came  from  Oxon  I  met  him ;  and,  said  I,  where 
are  now  all  your  cracks  and  brags  ?  >iow  3'ou 
see  the  king  hath  made  a  fool  of  you ;  now  you 
know  not  what  you  would  haye  done.  8ays 
be,  what  would  you  have  us  to  do  ?  We  have 
i)ot  done  with  him  vet ;  for,  said  he,  no  ser- 
vant, no  man  living  did  know  whether  he  would 
dissolve  the  parliament  thatdav.  I  was  that 
▼erynick  or  time  at  the  Lords'  House,  and 
there  was  a  man  came  in  iVith  a  gown  under 
his  arm,  and  every  one  looked  upon  him  to  be 
•taylor,  and  no  body  did  suspect,  no,  not  his 
intimatest  friends,  except  it  were  FitzgersUd, 
that  he  would  dissolve  the  parliament  that  day ; 
Hot  presently  he  pots  on  his  robes,  and  sends 
away  for  the  House,  of  Commons  ;  and  when 
he  had  dissolved  them,  before  ever  the  House 
tonHd  G^  down,  he  took  coach  and  went  away, 
fPlfaerwise  the  parliament  had  been  too  hard  mr 
him; /or  there  was. never  a  parUament-man 
but  had  divers  armea  men  to  wait  on  him,  and 
I  had  my  blunderbuss  and  ray  man  to  wait 

Z«  me.    But  well,  said  he,  there  is  a  God 
ve.that  will  rule  all. 
'  AU.  Gen.  Call  Mr.  Turbervilc. 

Coll.  Hold,  Sir,  I  desure  to  ask  him  some 
4^e8tions.  Yon  say,  the  first  time  that  1  saw 
yon,  you  had  this  discourse  with  me  ? 

Ifaynes.  Do  not  use  tautologies ;  it  is  not 
^  first  time  I  have  been  examined,  I  know 
how  to  speak  as  well  as  yon. 

Coll.  Answer  my  questions.  Sir. 

Haynci.  You  know  it  was  afler  I  had  made 
aiBdiVvit  before  the  Recorder  of  Xiondon,  a 
copy  of  which  was  canned  to  that  nobleman  ; 
and  voi^  came  f\rom  him  and  returned  me  Ins 
thanks,  and  told  me  it  was  the  beft  service  I 
coqjd  do  him.  l  would  not  trouble  the  Court 
with  circumstantial  things  ;  and  you  told  roe  I 
Mionld  he  gratified  not  only  in  my  own  pro- 
party,  but  a  rewardfor  me  and  my  heirs  for 
rfver. 

Ait.  Oen.  fqt  what  f 


Haynes.  I  made  affidavit  before  the  Ee* 
oorder  of  London. 

CoU.  About  what? 
.  Haynes.  Concerning  one  FitK-gerald. 

Att.  Gen.  Is  this  to  this  matter  ? 

Hayne$.  No,  nothing  at  all. 

L.  C.J.  Let  him  ask  any  queatiotta  what 
he  will. 

ColL  1  ask  when  it  was  the  first  time  yoi| 
were  acquainted  with  me,  so  much  as  to  know 
me  well  ? 

Haunes,  As  to  the  fhst  time  of  intimacy, 
here  is  Macnamarra  will  take  his  corporal  oath 
that  I  was  as  well  acquainted  with  him  as  any 
one  in  the  world. 

ColL  Pray  answer  me,  Sir,  when  was  the 
first  time  I  talked  to  you  ? 

Haynei.  The  first  intimate  acquaintance  we 
had,  was  when  vou  put  me  upon  the  design 
about  Fitz-geraldf. 

Coll.  Pray,  Sir,  you  go  too  fast  already,  aft 
you  aro  still  sallopping ;  where  was  tliis  dis- 
course about  his  majesty  ? 

Haynes.  I  told  you  liNefore. 

CoiL  Where  was  it? 

Haynet.  1  went  to  you  after  the  affidavit 
was  made,  and  told  you  tliere  was  a  warrant 
out  afler  me,  and  desired  you  to  go  to  that  no- 
bleman and  desire  bis  advice  what  I  might  do, 
or  whether  I  might  supersede  the  warrant. 
You  told  me  you  could  do  nothing  without  ad- 
vice, and  you  would  go  and  advise  with  that 
nobleman. 

ColL  My  lord,  here  Is  Mr.  Turbervile  come 
in,  they  wdl  over-hear  one  another ;  pray  let 
me  have  fairplav  for  my  life.  (Whereupon 
Turbervile  withdrew.) 

L.  C.  J.  Cannot  you  answer  him  ?  Whea 
was  the  first  time  you  came  acquainted  with 
him? 

Seij.  Jeff.  When  was  the  first  diioourse  yea 
had  with  him  ?—  Haynes.  In  April  last. 

ColL  You  sav  it  was  before  the  sitting  of  the 
parliament,  and  that  was  in  March  ? 

Havnes.  I  meant  in  March. 

ColL  So  indeed  you  said  at  first. 

Sen.  Jeff.  He  never  did  say  the  day  of  il^e 
month,  nor  the  month  neither. 

Mr.  Jones.  How  long  was  it  before  the  sitting 
of  the  parliament  ? 

Haynes.  Mr.  Jones,  truly  I  do  not  remem- 
ber precisely  how  long  it  was  before  the  sitting 
of  the  parliament ;  bnt  I  am  sure  it  was  before 

Serj.  Jejffi  I  did  take  it  that  he  said  il  wm 
before  the  sitting  of  the  parliament,  and  now  he 
says  in  the  month  of  March.  Pray  when  he 
talked  to  you,  did  not  he  tfeU  you  of  the  sitting 
of  tjie  parliament,  and  that  they  W4miM  ^fmam 
by  you? 

ColL  He  hath  said  it  already,  you  need  not 
ifirect  him,  sir  Geoi^pe,  he  goes  fast  enongb. 
But  you  say,  Sir,  the  first  time  I  was  ever  ae«* 

Suaiuted  with  you,  was  in  March  ;  then  gea-> 
temen,  consider,  whether  it  be  probaUe  that 
at  that  tinie  I  should  diaoomnse  to  mm  after 
mann< 


1 


Eumer. 

I.  C.  J.  No,  I  did  M  }9o  wb«t  he  wye ; 
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he  sftid  the  first  tkne  be  was  intimately  ac- 
qnainted  vdth  you,  was  in  March  ;  he  said  he 
had  before  seen  you  in  cufiee- houses,  and  he  is 
sore  it  was  belore  the  sitting  of  the  pariiament ; 

£r  he  tells  you  the  discourse  you  had,  aud  by 
At  discourse  it  appears,  it  related  to  a  parlia- 
inentthat  was  atWr^'ards  to  sit.  And  tnen  to 
f^re  you  a  more  particalar  circumstance,  he 
s^s,  that  you  put  him  upon  the  making  tiie 
affidavit  about  Fiue-gerald,  and  so  you  came 
•oqnaidted. 

naynu.  Ask  Mr.  Attorney.  My  lord,  that 
d^  he  W4S  taken  and  carried  to  White-hall 
before  the  secretary  of  state,  he  said,  1  do  nut 
know  who  it  should  be  that  should  accuse 
tne,  I  believe  it  is  Ivy ;  as  for  Haynes,  he  was 
taken  the  other  day,he  was  an  bonest  man. 

Coll.  You  say .  I  desired  you  to  make  an 
affidavit ;  was  it  idler  that,  or  before  I  had  that 
discourse  with  you  ? 

Haynes.  It  was  aAer :  for  I  came  and  de- 
aired  you  to  fl^  to  such  a  person  of  quahty,  and 
you  wentto  nini  and  advised  with  him;  and 
then  the  neict  momine  such  discourse  as  I  told 
your  kurdabip  and  the  whole  Court  of,  he 
md  me. 

CoU,  Did  I  speak  these  treasonable  words 
alter  the  affidavit  was  inade  ? 

Haynes,  You  said  I  must  make  such  an 
affidavit  conceiiiing  Fitz-gerald. 

Co//.  But  was  this  treasonable  discourse 
before  you  made  the  affidavit,  or  after  ? 

Hatfnes.  After  the  affidavit  made,  you  told 
me  tlus :  when  I  came  to  his  house,  and  from 
thence  we  went  to  the  Hercules  Pillars. 

So/.  Gen,  Win  you  ask  him  any  more  ques- 
tions, Mr.  CoUedge  ? 

jColL  Did  you  ever  speak  with  me  in  your 
life  before  Macnanuura  did  caQ  me  out  of  the 
cofiee-bouse  to  go  aloi^  with  you,  where  you 
would  discover  a  dnign  against  my  ford 
Shaftoibucy 's  life  f 

Haynet*  1  told  you  I  never  had  any  intimate 
acquaintance  with  you  in  my  life  btfore,  nor 
did  I  ever  speak  with  you  before. 

ColL  When  was  that  dtscoune,  I  ask  you 
<moe  again? 

Haynes,  AfWr  the  a6idavit  made. 

C)fi.  That  night  P 

Haynes.  Widiinaweek  or  thereabouts  aiier 
Ae  affidavit  made. 

Att.  Gin.  CaQ  Mr.  Edward  Turbervile. 
But  Mr.  Haynes,  I  would  ask  you  one  ques- 
tbn.  Did  he  delivjer  you  any  ribband  as  a 
mark  uf  distinction  ? 

Haynes.  Yes,  here  it  is.  (And  it  was  shewn 
totheCourt.> 

Tlien  Mr.  Tuf^erviU  was  sworn. 

8eij«  Jeff.  Pray  Mr.  Turbervile,  will  you  teQ 
aiy  lonl  and  the  jury  what  disooune  you  had 
witliMe.CoU|pd^;  andwherei^and  wbeu  P 

l^rhervik.  When  the  parliament  tet  in 
QiDaaboatthe  middle  of  the  week,  IcanHbe 
positive  in  the  day,  but  I  think  it  was  in  the 
^piddla  of  the  week  r  dined  with  Mr.CoUedge^ 

iaut*  Br9wa  and  Jhii  I«wjiii|  d«rk  9f  Ptrby- 


H,  l(J8I.-/ar  ITtgk  Treason.  [ffu 

house,  at  the  Checquer-Inn.  After  dSnner 
Don  Leivis  went  out  about  some  business,  and 
captain  Brown  ^ent  to  sleep,  Mr.  Colledge  and 
I  fell  to  talking  of  the  tinies,  and  I  ^as  oltstrv* 
ing,  I  tliought  the  parliaineiu  wa^  not  a  long* 
lived  parliiiiTient.  Said  he,  Tli wc  in  no  good 
to  be  ex})e<:ted  from  the  king ;  fur  he  and  all 
his  tamily  are  papists,  and  ijavc  ever  been  such', 
you  know  if,  Sir. 

Serj.  Jeff.  Nay,  don't  appl^  to  him. 

Turb.  Said  I,  the  king  will  otter  something 
or  other  by  way  of  ^ai'pnjje  co  tiK  ^  arlisiiiieut. 
Said  he,  I  would  he  would  begin  ;  bat  il  he 
do  uot,  we  will  begin  with  him,  and  seize 
him ;  for  there  are  several  brave  fellows  about 
this  town,  that  will  secure  him  till  we  hav^ 
those  terms  that  we  expect  from  him. 

L.  C.  J.  Where  was  this  ? 

Turb,  At  the  Chequer- Inn. 

X.  C,  J,  What  said  he  further? 

Turb,  He  said  he  had  got  a*  case  of  pSsfolk 
and  a  very  ^^ood  sword,  and  a  velvet  cap ;  and  I 
can't  be  positive  he  had  armour  on,  but  1  believe 
he  had. 

Ait,  Gen.  Did  he  tell  you  he  came  down  for 
that  purpose  to  seize  the  king  f 

Turb,  Yes,  and  he  gave  me  a  piece  of  Mae 
ribband  to  put  in  my  hat.  He  had  a  great 
quantity  of  ii 

Att,  Gen,  What  was  that  for  ? 

Turb,  To  be  a  distinction  if  there  should  be 
any  disturbance  when  the  thing  should  be  done* 

CA}n,  Whtft  thing  done  ? 

Turb*  I  know  nothing  but  of  your  telling 
me  of  it 

ColL  Where  was  this  ? 

Turb,  At  the  Cheqner-Fnn  in  Oxon,  Mr, 
Colledge.  You  talk  much  and  can't  remember 
all  you  say. 

Att.  Gen*  What  did  he  discourse  to  yod 
about  amos  and  a  horsef   . 

Turb,  1  told  him  I  had  never  an  horse,  and 
nothing  but  a  case  of  pistols ;  be  bid  me  *  I 
should  not  trouble  myseff,  for  he  would  get  me 
an  horee. 

Coit.  WhattodoP 

Turb,  To  carry  on  yoar  de»gn,  1  khow  nul 
what  it  was,  but  by  your  words. 

Att,  Gen.  Tell  what  he  said  of  it  at  the  Che< 
quer-Iuu. 

Turb.  He  said,  there  was  a  design  to  seiat 
the  king. 

Att,  Gen,  Did  he  desiie  yom  to  be  one  ef 
them  ? 

Turb,  He  dki  desire  me  to  be  ready,  to 
assist. 

Just.  Jones,  And  how  much  of  that  ribband 
had  he,  «pray  P 

I^irb.  A  very  great  quantity,  40  or  50  vardi, 

Sol.  Gen.  Pray,  Mr.  T^r&rvile;  will  jroa 
me  TOUT  evideuee  over  again,  and  let  Mr. 
Colledge  attend  to  it. 

Turb.  When  the  partiament  sat  at  (hm, 
.about  the  middle  of  the  week,  I  cannot  be  po- 
sitive to  a  dagr,  I  believe  it  was  eiiher  Wednes- 
day or  Thursday,  I  dined  with  Mr.  CoUedpQ, 
eaptawi Browh w IKw X^wis,  whowef  for*- 
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jtoflriy  cMcofDeriiy-boiise.  Dob  Lewis  aftev 
dtD]0«r  wept  out,  and  captain  Brown  lay  down 
00  the  bed,  an'd  Mr  CoUedge  and  I  fett  a  talk- 
ing of  the  times,  and  1  told  him,  I  thought 
this  parliament  would  be  no  long-liTtd  parlia- 
ment. Upon  which  CoDedge  told  me,  the 
king  and  aU  hti  family  were  papists,  aAd  there 
was  no  good  to  be  eXpi^cted'from  Bim.  Then  1 
replied,  the  king  woufcl  perhaps  surprise  the 
parliament,  or  use  some  stratagem  to  bring 
them  to  6is  terms.  Said  Mr.  CoUedge  again, 
t  would  he  would  begin ;  but  if  he  do  not,  we 
will  secure  him  till  he  comes  to  those  terms  we 
would  have  from  him ;  for  here  are  several 
brave  fdlows,  and  many  more  are  coming 
down  that  wiUioin  with  it. 
Att.  Gen.  Did  he  name  any  one  f 
TVcrfr.  No  indeed,  he  did  not;  he  hnnself 
had 'a  case  of  nistols,  a  sword,  ioA  I  believe 
he  might  have  nis  armour  on. 

Cm,  Didldisooorse'whoweretojoinwith 
meP 

Turh*  No,  Mr.  CoQedge,  you  did  not  name 
any  body  to  me,  but  capt  Brown  was  with  you. 
Att.  Uen,  Were  you  examined  in  my  lord 
Stafford's  Trial  f— Tiir6.  Yes,  I  was. 

Att.  Geu,  Was  this  gentkman  sworn  to 
your  reputation  there  P—7i<r6.  No,  not  to  mine. 
ColL  Ptey,  how  came  we  to  talk  of  such 
things?  What  occasion  was  theie that  I  should 
talk  treason  of  the  king  to  you  f  Was  there 
4iPy  body  besides  us  two  there  ? 

J^rb.  No,  capt  Brown  was  gone  to  sleep, 
and  Lewis  was  gone  out 

Att.  Cen.  It  was  not  at  dinner  that  yoo 
taDced  so,  Mr.  CoUedge,  he  says. 

ColL  Had  they  been  at  cunner  with  ns 
ftere? 

Dirb,  Ye5i,  and  we  had  a  leg  of  boiled 
aautton  to  dinner. 

ColL  Did  you  star  after  dinner  f 
Turb.    Yes,  and  I  lay  with  yon  afterwards 
iq>on  the  bed. 

ColL  I  thought  you  had  said  capt.  Brown 
went  to  sleep  there. 

Turb.  Yes,  but  he  was  gone  too,  when  we 
laid  down  tcttether. 

Coll,  Godwrgive  you,  I  can  say  no  more, 
I  never  spoke  one  word  of  any  aucn  discourse 
in  my  fife. 

Att.  Gen*  Will  youaak  himany  more  ques> 
lions  f 

.    ColL  Mr.  Tuiberyile^  when  did  you  give  in 
Ais  inibnnalion  against  me  ? 

'  Jkrb.  I  gave  it  to  the  grand  jury. 
'    Co//:  Not  before  ?-.7V<r6.  Yes,  I  did. 
.    Co//.  When  was  it? 

3Vr6.  Truly  I  cannot  weQ  tell,  I  believe  it 
was  a  day  or  two  before  I  came  toOxon. 

ColL  Why  did  you  make  it  then,  and  not 
Befbre? 

Tarb.  I  wBl  tdl  you  the  oecaakm.  Mr. 
Dugda]e  toM  me  the  grand  ^ry  of  London 
would  not  find  the  hiSi  1  did*  admire  at  it 
extremely ;  for  I  thouglit  every  one  that  con- 
versed with  him  might  be  an  evidenoi  against 
him;  he  was  always  so  very  kvishsgaittst the 


king  and  the  government  8o  llien  takmA 
Warcup  came  to  me  and  took  my  depositionB) 
and  then  I  came  for  Oxford. 

ColL  What  was  the  reason  yon  did  not  dis- 
cover this  treason  before  ? 

Turb.  There  was  no  reason  for  it,  it  wa8n# 
necessary. 

fiolL  Von  were  not  agreed  then. 

Turb..  There  was  no  agreement  in  the  case, 
there  needs  nothing  of  that,  1  think,  but  1  am 
not  obliged' Co  give  you  an  account  of  it 

Co//.  GkNl  forgive  ;^ou,  Mr.  Turbervik. 

J^irb.  And  yon  too,  Mr.  CoUedge. 

Att.  Gen.  Then  call  sir  Williun  Jennbgv.  • 

Seij.  J^,  Mr.  Attorney,  if  you  please,  liQ 
he  comes,  I  will  acouaint  my  lord  hers  is  a 
gentleman  that  hath  not  yet  been  taken 
notice  of,  one  Mr.  Masters,  diat  is  pretty 
well  known  to  Mr.  Colledge ;  now  he  is  a  man, 
he  must  acknowledge,  of  an  undoubted  renn- 
tation,  and  I  desire  ne  may  give  your  lordship 
and  the  jurr  an  account  what  he  knows  of  th» 
primner  ;  oecanse  he  is  so  curious  for  English- 
meif,  we  have  brought  him  an  Englishman  of  n 
venr  good  repute. 

UMf.  My  ford,  I  am  charged  with  treason  in 
diis  indictment ;  here  are  a  great  many  thingr 
roadeuaeof  that  serve  only  to  amuse  me  junr, 
I  can  conjecture  nothing  else  Aey  are  brongnl 
for;  I  dedre  to  know  whethsr&e  pictures  pnK 
duced  are  part  of  the  treason. 

JL  C.  J.  Star  tfll  the  evidence  is  given,  an4 
we  will  hear  what  yon  can  say  at  btfgn  when 
you  come  to  sum  up  yoor  defence. 

Herj.Je^  Pray,  my  brd,  will  yon  be  pleased 
to  bear  tKts  gentfeman  :  He  will  tell  you  what 
discourse  he  hath  had  with  the  pnsooer. 
Then  Mr.  M^Uert  was  sworn. 

Matters.  Mr.  Colleige  and*  I  have  beenae* 
quainted  for  a  great  many  years  ;  snd  we  have 
often  discoursed.  1  have  toM  him  of  his 
being  so  violent  as  he  hath  been  several  times. 
Buta  Uttle  before  the  paiiiaiiient  at  Oxford; 
about  Christmas  last,  aflertfae  paiilament  at 
Westminster,  at  Mr.  Charieton'b  shop  the 
wocrflen-drapier  in  Paul's  Church- Yart,  we 
wete  discoursing  toother  about  the  govoni- 
ment,  and  he  was  justify^  of  the  late  lonr 
parliament's  actions  in  1640;  and  ha  ad, 
tliat  parliament  was  as  good  a  parliament  as  wan 
ever  chosen  in  the  ifMion.  flaid  I,  I  wondor 
how  you  have  the  fanpudenoe  to  justify  thefr 
proosedings  that  raised  therriidlion  against^ 
Icing,  and  cut  off  his  head.  Said  he.  They  did 
nothing  but  what  they  had  just  canse  fo,  •o' 
the  pariiament  that  sallast  at  Westmilistar  wis 
of  tnetr  opinion,  and*  so  yon  would  l»ve  seen  it* 

Saj.Jeff.  Whatdid  he  say  of  the  paitti- 
ment  since  r 

Matters,  He  said  the  parliament  ttiat  sat  kst 
at  Westminster  was  of  die  same  opinion  thai 
that  pariiament  was. 

8eij.  Jef.  PHiy  afVerwaids  what  diseeniin 
had  you  about  hb  cokAs^hip  f 

Mttert.  We  were  talking  at  GniM-Hal!  that 
day  the  Common-Councii  was,  the  19th  of 
May  aanearasl  remeiikber,  so  1  oonetohiBi^ 
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Hoif  DOW,  ooYniicl  Colled^,  said  I,  what  do 
you  mako  this  bustle  for  ?  You  mistook  me, 
aud  said.  Cousin,  how  long  hare  you  and  I  been 
couijns  ?  Nay,  prithee  said  I,  it  is  not  yet 
come  to  that,  to  own  kindred  between  us,  I  only 
caUed  you  colonel  in  jest.  Marry,  mock  not, 
aam  be,  I  may  be  one  in  a  little  time. 

Seij.  Jeff.  HaVe  you  any  thing*  to  ask  Mr. 
Masters  ?  Yon  know  he  is  your  old  acquaint- 
ance, you  know  him  well. 

Then  Sir  William  Jennings  y/nM  sworn. 

Jvst,Jonci.  What  is  that  you  know  concern- 
iogjifr.  Colledge  at  OxfonI,  Sir? 

Sir  W,  Jennings,  My  lord,  the  first  time  that 
I  heard  any  thing  of  Mr.  Colledge  was,  there  was 
'some* company  looking  upon  a  picture, fori 
knew  him  not,  nor  never  had  any  word  of  dis- 
course with  him  in  my  life,  any  more  than  seeing 
himiu  a  public  cofiee-house.  But  there  was  a 
nictnre  looking  on  by  7,  or  8,  or  10  people,  I  be- 
ueremore  or  less,  and  I  coming  crowding  in  my 
head  among  the  rest,  looked  upon  this  pii;ture. 
After  the  crowd  was  over,  Mr.  Colledge  takes 
•picture  out  of  his  pocket,  and  said  he,  I  will 
give  you  one  of  ihem  if  you  will.  So  he  gives 
me  a  picture ;  which  picture  if  I  could  see,  I 
Qonid  tell  what  it  was  ;  it  was  ivritten  *  Mac  a 
Top,*  and  there  were  several  figures  in  it 
frben  the  picture  was  shewed  him.)  This  is  one 
of  the  same  that  I  had  of  him,  and  I  had  not 
bad  it  long  in  my  custody*  but  meeting  with 
Jttstiee  Warcop,  i  shewed  it  him,  who  bid  me 

f'ive  it  him,  and  so  I  did.  The  next  thing  that 
did  see  Mr.  Colledge  do,  was  in  the  coflee- 
touse,  not  the  same  day,  but  another  time.  I 
saw  him  bring  in  a  parcel  of  blue  ribband 
which  was  wrought,  and  these  words  eight 
times  wrought  in  it,  twice  wrought  in  every 
odarter  of  a  yard,  •  No  Popery,  No  Slavery.' 
1  saw  him  sellto  a  member  <h  parliament,  as  I 
took  him  to  be,  ayard  of  that  ribband  for  two 
ihillmffs,  and  truly  I  vras  thmking  he  wouM  ask 
me  to  buf  some  too,  and  I  saw  thatgentleman 
(I  took  hitn  to  be  a  parliament  man)  take  this 
hMmumI  and  tie  it  upon  his  sword.  As  to  the 
other  thin&p  I  have  to  say  of  Mr.  CoDedge ; 
that  very  uay  the  parliament  was  dissolved,  he 
^  liad  been  in  a  quarrel,  as  he  told  me,  with  Mr. 
Fitigeratd  ;  and  1  was  standing  in  the  School- 
Hooae  Yard,  and  he  comes  directly  to  me  with- 
out my  speaking  to  him  or  any  thing ;  but  he 
comes  and  telb  me  Mr.  Fits^endd  bad  spit  in 
feisftoe;  and,  said  he,  1  spit  m  his  fiu«  again ; 
so  we  went  to  k)ggerhead8  together,  I  think 
that  was  tfaewonT,  or  fisty  cuf&.  So  said  I, 
Mr.  CoUedjife,  your  nose  bleeds  ;  he  takes  his 
handkerchief  out  of  his  pocket  and  wipes  his 
noae,  and  said,  I  have  lost  the  first  blooa  in  the 
caose,  hut  it  will -not  be  long  before  more  be  lost. 

£.  C.X  Where  was  this? 

Sir  W,  Jennings.  In  the  school-boose  yftrd 
ft  Oxmi.  I  never  discoursed  with  him  after- 
wards till  I  met  him  at  London  in  Fleet-Street 
one  Sunday  in  afternoon,  and  1  remember 
cuytain  Crescett  was  along  with  me.  And 
fmn  hfictaa  up  to  u^  ftow  WOWf  utiA  I ; 


honest  joiner?  Says  he,  You  call  me  honest 
joiner,  some  call  me  rogue  and  rascal,  T  have 
been  beating  some  of  them ;  so  that  1  believe 
they  will  be  aware  of  it.  So  I  told  captain 
Crescett,  I  never  met.  this  man  but  he  was 
always  in  a  quarrel. 

CoU.  Was  it  on  a.Sunday  that  I  told  you  I 
had  been  beating  somebody  P 

Sir  W.  Jennings.  You  told  me  so,  Capt* 
Crescett  was  by. 

Coll.  I  do  remember  I  met  3rou,  but  I  did 
not  tell  you  I  had  then  been  beating  any  one. 
But  pray  sir  William,  when  I  met  you  after 
the  naruament  was  dissolved,  and  Fitzgerald 
and  1  had  quairelled,  did  I  say,  That  I  had  lost 
the  first  blood  in  the  cause,  but  it  would  not  be 
long  ere  more  were  lost?  Sir  William,  you  ara 
a  gentleman,  as  for  the  other  men,  they  don't 
care  what  they  say,  nor  do  I  so  much  regard 
them ;  but  you  value  your  word  and  honour : 
These  were  my  words,  and  pmy  will  you  re- 
collect yourself  before  you  be  positive  in  tha 
thing  whethet*  I  did  not  say,  1  have  kwt  the 
first  l>lood  for  the  parliament,  (for  it  was  upon 
my  vindicating  of  the  Comn^ons  and  Dr.  Gates, 
whom  Fitz^rald  had  abused,  and  upon  that 
the  quarrel  began :  so  I  said  when  you  met  me, 
and  told  me  my  nose  bled,  I  have  lost  the  first 
blood  fw  the  parliament)  I  wish  it  may  be  die 
last. 

l^r  W.  Jennings.  Mr.  Colledffe,  if  you  please 
I  will  answer  you  as  to  that ;  I  da  assure  you 
'tis  the  first  tune  that  ever  I  came  upon  this 
occasion  in  my  days,  and  I  have  declared  it  be- 
fore, and  do  declare  it  now,  1  would  rather  have 
served  the  king  in  three  engagements,  than 
come  in  against  yon  or  any  man  upon  such  an 
occasion.  But  I  declare  to  you  upon  the  whole 
memory  of  the  truth ,  the  words  were  as  I  spoke 
them  at  first,  and  no  parliament  named  or  men* 
tioned.  And,  my  lord,  moreover,  I  will  teO 
\^u,  when  I  did  tell  this  story,  because  that 
Mr.  Crescett  u  able  to  tell  you,  whether  I  did 
not  ndate  the  words  within  half  an  hour,  or  a 
little  time  after.  Now  I  never  had  a  prepidice 
against  you  in  my  days,  nor  other  concern ; 
but  having  told  Mr.  Justice  Warcup  this  stoiy^ 
I  am  brought  hither  to  testify  it 

Coll.  Su-  William,  I  am  very  sorry  you  did 
not  observe  and  remember  my  words  men. 

Sir  W.  Jennings.  I  must  needs  say,  I  couUl 
not  imagine  what  the  words  meant  when 
they  were  spoken,  nor  do  I  understand  them  to 
this  day ;  but  soon  after  they  were  spoken,  I 
related  them  to  justice  Warcup,  he  bemg  a 
justice  of  peace. 

Seij.  AoUoway.  Gentlemen,  we  shall  resl 
here,  and  conclude  our  evidence  for  the  king 
at  present,  to  hear  what  the  prisoner  says  te 
it ;  only  vnth  ifiy  lord's  leave,  I  shall  explain 
the  words  to  you  that  are  in  the  indictment,  and 
teU  you  what  is  meant  by  compassmg  and 
imagining  tl^e  death  of  the  sing.  The  seizing 
die  person  of  the  king  is  in  law  a  compassing 
and  mtending  his  deam  ;  and  so  it  hatn  been 
adjudged  in  several  cases,  as  in  1  Jacob!,  my 
*    '  C<iMMiy  and  joy  \tk\Qinf%  ewe,  and 
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serenl  other  cases ;  and  so  you  may  fully  ap- 
prehend what  the  charge  is,  and  may  under- 
stand the  words  in  the  iudictment,  lliat  if  you 
are  not  saiisfied  ^ith  the  general  ivords  of  com- 
passing the  king's  death,  you  may  know,  that 
the  seizing  his  person  extends  to  it. 

Serp  Jeff.  My  lord,  we  hare  done  with  our 
evidence,  now  let  him  go  on  with  his. 

L,  C.  /.  Now,  Mr.  Colledge,  you  may  say 
what  you  will  for  your  defence,  and  call  your 
witnesses  that  vou  hare  to  produce. 

CoU,  My  ford,  I  have  heard  the  evidence 
that  is  against  me,  and  1  would  desire  your 
lonlship  to  resolve  me  some  ijuestioos  upon  it 
I  think  the  indictment  is  for  treasonable  prac- 
tices, for  a  conspiracy ;  now  1  desire  your  lord- 
ship will  be  pleased  that  I  may  know  from  you 
ana  the  court,  whether  in  all  this  evidence  ^iven 
in  proof  against  me  a  conspiracy  is  proved ;  or 
if  any  thmg  appears  besioes  what  they  say  I 
said. 

L.  C.  J.  For  a  conspiracy  in  you,  if  the 
witnesses  speak  truth,  tnei'e  is  a  plain  proof, 
and  of  the  decrees  of  it :  first  of  all,  by  your 
publishing  libels,  and  pictures  to  make  the  king 
odious  and  contemptible  in  the  eyes  of  the 
people,  and  that  you  should  be  the  author  of 
«ome  of  those  pictures,  and  they  were  found  in 
jour  custody. 

ColL  I  conceive  that  is  not  proved. 

JL  C.  J.  If  tlie  witnesses  say  truei  it  is 
pfoved. 

Coil.  They  do  not  produce  that,  they  do  but 
My  it. 

X.  C  /.  Mr.  Dugdale  swears.  That  at  Os- 
Ibrd  here,  you  shewed  him  the  picture,  you 
sung  the  song  here,  and  expounded  it  at  my 
lord  Lovelace^,  and  a  great  many  of  them  are 
found  in  your  custody.  Then  that  you  pre- 
pared anus,  that  you  shewed  Smith  the  arms 
of  your  bouse,  and  having  those  arms,  you 
said,  vou  would  go  to  Oxford,  and  if  there 
ahould  be  a  disturaance  there,  you  would  se* 
cure  the  kinff.  And  you  did  come  to  Oxibrd, 
where  jtou  hear  what  is  said ;  for  I  observe 
Stephen  Dugdale  and  Edward  Turbervile  speak 
of  what  was  done  at  Oxford.  John  Smith  and 
Bryan  Haynefl  speak  of  what  you  said  at  Loi|- 
don  before  yoo  went  to  Oxford,  and  after  you 
came  from  Oxford.  Now  I  say,  if  these  wit- 
nesses sneak  true,  *tia  a  strone  evidence  against 
Sm,  bom  upon  the  statute orthe  25th  of  £dw. 
e  Srd,  and  that  of  this  king  too.  For  my 
brother  HoUoway  told  you  true,  That  whereas 
the  imaginidg  the  death  of  the  king  is  hi^h- 
treason,  by  the  S5th  of  £dw.  the  3d,  so  a  selz- 
bg  of  the  Idiig,  and  endeavour  to  do  that,  is  a 
constructive  Intention  of  the  death  of  the  king ; 
Ibr  kings  are  never  prisoners,  but  in  order  to 
their  death.  And  therefore  it  hath  been  heU 
in  all  dmes,  that  by  the  stamte  of  Edw.  the  3d 
that  was  treason ;  but  then  the  statute  of  this 
king,  in  the  13th  year  of  his  reigv,  is  more 
strong;  for  there  it  says,  If  any  man  shall  by 
any  words,  or  malicious  spealdng  shew  the 
iooBgioaticin  of  his  heart,  fliat  he  hath  any 
''iteotiMky  Itn4  9  ti«aaon  too. 


Coif.  My  lord,  tho  foundation  of  this  indict- 
ment is  said  to  be  laid  here  m  Orford,  as  I  sup- 
pose ;  pray,  my  lord,  here  is  only  Mr.  Dugdale 
and  Turbervile  that  swear  ^ftin8t  me  for  what 
I  shouki  say  jn  Oxon,  all  the  rest  speak  to 
things  said  and  done  at  London.  Now,  my 
lord,  I  desire  to  know  whether  they  have 
proved  any  treasonable  practices,  conspiracy 
or  desipii  in  me  against  the  government,  1 
woukl  fain  know  that,  whether  there  be  matter 
here  to  ground  an  iodidmeot  upon ;  for  the 
one  says  in  one  place,  the  other  m  the  etber, 
which  may  be  distinct  matters,  and  none 
of  them  swear  &cts  against  me,  but  oid^ 
words. 

Just.  Jones.  Yes,  providing  arms  for  your- 
self, and  offering  others  arms. 

ColL  That  I  shall  make  this  answer  to,  1 
had  only  a  case  of  pistols  and  a  SBltrd,  which 
every  footman  and  horseman  had,  that  came 
from  London,  I  think.  But  further,  my  lord) 
I  would  ask  your  lonlship,  whedier  there 
ought  not  to  be  two  witnesses  distinct,  to  swear 
words  at  one  and  the  same  time. 

Just.  Jonet.  No,  no,  the  resolution  of  the 
judges  in  my  lord  Stafford's  Case  is  quite  con- 
trary. 

L.  C.  J.  Look  you,  it  hath  been  often  re* 
solved,  That  if  there  be  one  witness  that  proves 
one  fact  which  is  an  evidence  of  treason ;  and 
another  proves  another  fact,  which  is  an  evi- 
dence of  the  same  treason,  though  they  be  but 
single  witnesses  to  several  facts,  yet  they  are 
two  witnesses  to  an  indictment  of^ treason,  that 
hath  been  ofVen  publicly  resolv«l,  particularly 
in  the  case  of  my  lord  Stafford,  mentioned  by 
my  brother.  Ancl  I  will  tell  you  my  opiaioD 
fuirther.  If  there  be  one  witness  that  proves 
here  what  you  said  at  Oxford,  and  another  that 
proves  what  was  said  in  London,  if  they  be  m 
order  to  the  same  treason,  it  is  sufficient ;  for 
if  you  do  conspire  to  commit  such  a  treason  in 
London,  and  you  come  with  such  an  imagina- 
tion in  your  heart  to  Oxfbrd  to  complete  this 
treason,  diough  your  design  was  not  first 
formed  here,  I  think  it  is  enough  to  ouuntain 
an  indictment  of  treason,  and  they  are  two 
good  witnesses,  though  but  one  speak  to  wharil 
was  done  at  Oxfbrd ;  bat  I  must  tell  you,  in 
your  case,  there  are  two  full  witnesses,  to  that 
which  was  done  at  Oxfbrd,  besides  air  William 
Jennings. 

ColC  Tliat  which  sir  William  Jennings 
speaks  of  I  told  you  before  what  it  was  1 6aid» 
It  was  the  first  blood  that  was  shed  fbr  th« 
parliament. 

Just  Jonei.  The  parliameiil  waa  dissolved 
before  that  which  sir  WUUam  Jennings  speaka 
of,  therefore  you  oould  not  say  it  was  to  ddead 
the  parliament. 

ColL  Mr.  Du^^le  did  say  that  I  spake  such 
and  such  words  in  the  barber's  shop  in  tha 
Angd-lnn,  there  I  was  indeed  at  the  time  that 
he  does  speak  of,  and  the  barber  was  by,  I  do 
think  indeed  it  were  convenient  to  have  him 
here ;  but  I  know  not  where  he  woukl  chargp 
me,  Of  whatitwtthtf  wouMchargeme  wiS. 
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bccsuse  I  never  said  a^y  thiQg  in  my  life  that 
i*Bs  like  treason. 

L.  C*.  X  Mr.  CoUedge,  call  what  witness 
you  fiill. 

Coll.  But,  my  lord,  pray  let  me  ask  you 
one  question  more?  Yon  take  tliese  words 
distinct  from  any  matter  of  fact,  don't  you  ? 

JL  C.  J.  No,  complicated  with  the  fact, 
which  was  the  overt-act,  the  cominff  to  Oxon, 
with  pistols  to  make  one,  if  tliere  had  been  any 
disturbance,  and  to  seize  the  king. 

CoU.  Then,  my  k>rd,  1  would  ask  you, 
Whether  any  act  of  treason  done  at  London, 
shall  be  given  in  evidence  to  pro^e  the  treason 
lor  which  I  am  now  indicted,  and  which  was 
given  in  evidence  before*  the  grahd  jury,  upon 
which  the  trial  was  grounded. 

X.  C.  /.  Any  act  of  treason  that  is  of  tlie 
same  kind.  And  PIl  tell  you  that  was  resolved 
in  sir  Henry  Vane^s  Case ;  those  that  gave  you 
that  paper  understand  it.  But  I  8pei3c  now  to 
your  capacity,  and  to  satisfy  your  <{ttestion. 
be  was  indicted  for  levying  war  against  the 
king,  be  conspired  in  Westminster,  the  war 
was  levied  in  another  county ;  the  conspiracy 
upon  the  trial  was  proved  in  the  county  of 
MidtUesez,  and  the  war  in  another  pUce,  and 
yet  it  was  held  sufficient  to  maintain  the  in- 
dictment in  the  county  of  Middlesex. 

ColL  There  was  a  war  really  levied  ;  but 
God  be  thanked,  here  are  only  bare  words. 

Just.  Jonef.  Yes,  actions  too. 

ColL  What  actions,  my  lord? 

'Just.  Jones,  Annmg  yourself,  and  cominsr 
to  Oxford. 

X.  C.  X  Wefl,  I  told  you  my  opinion ;  my 
brothers  will  speak  their's,  if  they  toink  other- 


Just.  Jones.  That  is  not  your  case  neither, 
though  I  am  of  the  same  opinion  with  my  lord ; 
for  here  are  two  witnesses  have  proved  plain 
matter  of  fact  at  Oxford  ;  the  providing  arms 
yourself,  and  enoonraging  others  to  lake 
armS'      ■     * 

ColL  They  name  no  persons. 

JusL  Jones.  You  will  have  my  opinion,  and 
yet  you  will  give  me  no  leave  to  speak ;  I  had 
patience  to  hear  you :  You  are  toM  there  are 
two  witnesses,  Turfoervile  and  Dugdale,  that 
prove  your  providing  and  having  oiP  arms  at 
Oxon,  and  persuading  others  to  take  arms, 
particiikriy  Turbervile.  HetoMyou,  he  had 
no  aims,  or  but  a  case  of  pistols,  and  he  had 
no  horse ;  but  you  toM  him  you  would  provide 
him  an  horse.  And  then  there  are  twp  other 
witnesses,  Smith  and  Bryan  Haynes ;  they  do 
pot  tdtt  you  of  any  thing  done  at  OidTord,  but 
tlicy  tell  you  what  you  said  in  their  hearin|^  of 
vhat  you  had  done  in  Oxon,  and  so  I  think, 
if  the  witnesses  are  to  be  beieved,  there  is  a 
▼ery  fuU  proof  against  you.    . 

Just.  KMfmimS.  I  am  of  the  same  optnien 
tndy,  and  f  cannot  find,  but  tliat  tihere  is  proof, 
^swogh  by  two  witnesses,  Toihervile  and  Dug^ 
Me,  «f  what  wis  done  at  Oxford.  They 
fwear  maitar  of  fiMst,  osl  wards  only,  but  ai> 


Coll.  No  fact,  but  that  I  had  mtob  and  a 
sword,  and  that  I  should  tell  Mr.  Turbervile  I 
would  provide  him  an  horse,  which  '>  BtUl  but 
words. 

Just.  Jones.  But  you  shall  hear  anon  for  the 
full  conviction  of  you  and  all  othen^  the  statute 
of  the  13th  of  this  king  read  to  you,  and 
you  shall  there  see  that  such  words  are  made 
treason. 

ColL  But  I  beseech  your  lordship  to  tell  me, 
whether  there  must  not  be  two  witnesses  to  the 
same  words  at  the  same  time. 

Just.  Jones.  No,  it  was  the  resolution  of  all 
the  judges  in  the  case  of  my  lord  Stafford  in  the 
presence  of  the  parliament,  and  the  parliament 
proceeded  upon  it  / 

Serj.  Jeff,  In  the  same  trial  where  Mr.  cfoU 
ledge  was  a  witness. 

Ait.  Gen.  All  the  whole  Hou^e  of  Commons 
prayed  judgment  upon  my  lord  Stafford,  pur- 
suimt  to  that  resolution. 

X.  C.  X  Come,  will  you  call  any  wit« 
uesses? 

ColL  My  lord,  I  do  not  question  but  to  prove 
this  one  of  the  hellishest  conspiracies  that  ever 
was  upon  the  face  of  the  earth,  and  these  the 
most  notorious  wicked  men,  an  absolute  design 
to  destroy  all  the  protestants  of  Bnghmd,  that 
have  had  the  courage  to  oppose  the  popish  plot. 
In  which  no  man  of  my  condition  hath  none; 
more  than  1  have  done.  I  was  bred  a  protes- 
tant,  and  continued  so  hitherto,  and  by  the 
fjprace  of  God  I  will  die  so.  If  that  ihey  had 
known  of  these  words  that  I  should  spesk,  and 
such  a  design  that  I  should  have  before  the 
parliament  sat  at  Oxon,  and  be  with  me  in 
Oxon  when  the  parliament  sat,  if  they  had 
been  good  subjects,  they  ought  to  have  had  miiB 
apprehended.  Turbervile  came  several  times 
indeed,  and  dined  wi:h  me.  I  did  not  bid  him 
go  out  of  doors,  nor  invited  him  thither  ;  he 
was  a  man  I  had  nodisrespect  tor ;  nay,  he  waa 
a  man  I  valued,  thinking  lie  had  done  t^e  na- 
tion service  against  the  papists  ;*  that  this  man 
shohld  hear  me  speak  such  words  against  hia 
miyesty,  who  was  then  in  this  town,  and  know 
of  a  dangerous  design  to  attempt  the  seizing  his 
perMm,  or  that  I  should  discover  a  great  par^ 
that  were  ready  to  do  it,  1  think  there  b  scarce 
any  man  of  reason,  but  will  say,  if  this  were 
really  done  and  spoken  by  me,  neither  on  them 
would  or  onght  to  have  c^Mioealed  it,  but  disoovar 
it ;  none  <^'them  has  ever  charged  me  with  any 
such  thing,  they  have  been  in  my  company 
since.  1  never  had  any  oorrespondenoe  wita 
any  of  them  hot  Dugdale ;  then  pray  conskicr 
how  imprubableit  is,  thai  L  shouM  talk  of  suck 
things  to  pafiists,  priests,  knd  Irishmen,  who 
have  broke  their  fhith  with  dieir  own  party,  that 
faith  which  they  gave  under  the  penalty  of 
damnation ;  mentliat  have  been  concerned  in 
ptots^and  treasons,  to  murder  and  cutth^ 
throats  of  protestants,  that  I  shoukl  be  such  a 
roadman  to  trust  these  people,  when  1  oouM  r^ 
oeive  no  roaaner  of  obligatioa  from  diem,  nor 
oauM  give  any  trust  to  them,  they  hairing  befbra 
kMka  ttMit  tdth }  Mpecj^  wnHteinB  ^ 


«oii)dh[y  BO  saeh  oaflui' wid  obKgations nfon 
Ihem,  who  wi«  a  protestant ;  then  H  in  the 
greateBt  nonsense,  to  believe  that  I  would  sty 
uiese  things   befbre  persons   whom  I  >  ooufd 
never  hope  would  conceal  my-trecMMis,  having 
discovered  their  own.    If  th^  spenk  tmtli 
eoncmingthe  general  Popish  Plot,  thatoouM 
he  no  obligation  upon  me  to  trust  them  with 
another;  and  they  cannot  say,  that  they  ever 
obliged  roe  in  any  respect.    M^  lord,  I  thank 
God,  1  h^ve  had  some  aequaintanoe  in  the 
worid,  and  hare  been  concerned  with  some 
persons  of  honour,  noblemen,  and  parliament 
men,  that  1  know  are  as  good  subjects  as  anv 
his  majesty  has ;  these  never  fbond  me  a  fod, 
nor  a  rascal,  so  great  a  Jknave  as  lo  have  any 
sooh  thoughts  in  my  heart,  nor  so  great  a  mad- 
man, or  so  foolish,  as  to  go  to  discover  them  to 
papists,  priests,  and  Insbraen,  to  men  of  their 
condition,  that  were  ready  to  stane  for  bread. 
As  for   Haynes  and  Smith   that  run  so  fast 
tfarongh  alL  their  evidence,  the  first  timetliat 
ever  I  set  my  eyes  on  Haynes,  was  in  the  oof- 
lee-hoose  that   he  speaks   of;    Macnamarra 
eomes  in,  and  he  desires  me  to  go  out  with  him, 
and  I  shonld  hear  the  greatei»t  discovery  of 
a  piece  of  viflainy  temnet  ,roy  lord  Shaftes- 
bury's lifi?,  that  ever  I  heard  in  my  life.    This 
c^tain  Brown,  who  is  nmv  dead,  a  man  that 
I  had  known  but  a  month  before  (I  think  it  was 
IB  March  last  when  this  was)  couM  testify  for 
me;  Ibr  I  came  to  him.  Captain,  said  I,  hereis 
•  diaoovery  offered  to  be  made  to  me,  of  a  de- 
awn  to  taike  away  my  lord  HhaAesbury's  Ufe. 
Bbcaamarm  asks  me  to  go  to  the  Hercules- 
Pillan,  I  went  ahmg  with  him,  and  took  cafit. 
Brown  with  us.    Afterwards  he  fell  sick  in 
April,  and  is  bow  deadj  so  I  kMt  «  main  evi. 
dcnce  in  the  case.     He  was  the  only  man 
diat  was  by  at  Ae  time ;  God  knows  my  bewt, 
I  speak  nothing  but  the  tmth,  I  look  hmi  with 
me;  Haynea bcnn  to  discover  to  us,  that  Fitz- 
gcrdd  luHlem|Hoyed  him  to  fetch  over  Mac- 
naoiarra,  and  jf  he  would  come  in,  and  swear 
Bgaimt  my  bid  of  Shaftesbury,  which  was  his 
design,  it  would  not  be  hmg  en  his  head  wete 
takiea  off,  and  he  said,  he  faml  given  in  a  paper 
of  High-lVeason  against  my  nid  of  Shaftes- 
bury.   I  asked  whatit  wasP   Retold  me,  that 
my  lord  should  tdl  Fitz»gerald,  that  he  had  a 
4mgn  to  bring  Ais  kingdom  to  a  Gommon- 
weatth,  and  to   root'out  the  family  of  the 
fitutfte.   This  ke  said  Fita-raaM  had  given  in, 
in  a  paper,  under  his  own  hands ;  and  I  think 
he  said,  he  had  sworn  it,  Aud  sentflaynes  to 
letdi  MacnamagrTB  to  swear  against  my  nid  the 
■ame  things  too.    I  writ  down  all  me  heads 
(vf  the  diaoonne,  which  cafit.  Brawn  heard  as 
weD as  I.    After  he  had  said  it,  he deairedus 
to  conceal  it    1^,  said  !» You  area  sfrmnger  to 
me,  and  these  are  great  and  strange  things  that 

J'oa  do  leU  us ;  Macnamarra,  and  Brown,  and 
vy,  and  othera  were  there,  which  (if  they 
were  honest  men)  they  wonMcoeae  and  testify. 
I  thought  them  heneir  men,  and  thnt  they  had 
IMDO  m  those  wiefcad  derigns  ip  their  hearta, 
ihflBOirlliMltiiejhBT*.  8Map|iayB«»ldo 


Bol  know  this  man,  meaniB^  me :  MaejiaiiiariB 
told  him,  1  was  an  honest  man,  he  miglit  lay 
his  life  in  my  handa.    After  h^  had  spoken  all 
this,  he  destrad  us  tooonoeal  it :  Said  he,  I  will 
^not  only  discover  this,  hot  a  grebt  deal  more  of 
their  rogveries,  that  I  know  very  Vdl.  Said  f  to 
liim  agai^,  I  will  not  conceal  it,  nor  do  yon  no 
wrone;  for  if  this  be  true,  my  ford  ShaflaaJHu-y 
shall  kiiow  it  to  night:  for  where  there  is  a  de- 
sign to  take  away  t^  peer  of  the  realm,  I  will 
not  conceal  it ;  Imt  if^it  be'ftlse,  and  you  have 
said  more  thafi  comes  to  your  nhare,  recant  H 
again,  and  we  wfll  take  no  notice  of  it,  only  say 
you  are  a  knave  for  speaking  of  it;  he  swore, 
I>amn  him,  it  was  all  true,  that,  and  a  great 
deal  more,  which  he  said  he  knew,  about 
I  seising  and  destroying  the  pariiament  atOxoo) 
about  an  army  in  the  North  that  vras  to  be 
raised  about  the  time  of  the  sitting  of  the  par- 
liament at  Ozon,  of  a  French  army  that  was  to 
land^in  Irdand  at  the  same  time;  that  the  Duke 
of  Yorii  was  to  be  at  the  head  of  them,  and 
the  intention  ivas  to  destroy  all  the  ProOeaiaBto. 
Upon  this, '  I  was  resolved,  if  1  lived,  to  eome 
along  with  the  parliament,  and  if  there  was  aay 
such  design,  I  was  resolved  to  Kveand  die  wHn 
them ;  but  I  had  no  more  than  common  acma, 
a  sword  >ftnd  a  case  of  jHstols ;  my  cap  was  a 
velvet  cap,  and  nothing  else.    My  lord,  I  had 
the  honour  to  be  sent  for,  when  the  pailiaaieiat 
sat  last  at  Westminster,  the  sesrions  m  October, 
it  was  an  honourable  occaswn,  and  I  thank  thoee 
worthy  gentlemen  that  sent  to  me,  fbr  the  honour 
ofit ;  there  I  begun  to  be  popular  as  tomy  name ; 
for  from  that  time  they  begun  to  caO  me  the 
Protestant  Jotner,  because  the  parliament  had 
entrusted  me.    My  lord  Grey  was  pleaaad  to 
send  hb  footman  for  me  to  the  Crown  l^vcm, 
behiiMi  the  Exchange,  where  thcve  were  se- 
veral worthy  hmis,  peers  of  the  reafan,  4aiiA  100 
of  the  Commons,  that  had  dined  there  that 
day,  it  was  the  day  befbre  they  sat ;  after  they 
had  dined  I  came  tothem,  and  the  duke  of 
Monmouth  told  me,  they  had  heard  a  good  re- 
port of  me,  that  I  was  an  honest  man,  that 
understood  buiUiog,  and  they  dkl  confide  in 
me  to  search  under  the  oariiament-houae;  thry 
did  not  really  know  or  any  design,  hot  they 
would  not  be  secure,  there  might  he  aome 
tricks  phyed  them  by  the  Papists;  though  we 
are  not  afraid  of  them,  said  tne  duke,  yet  we 
thmk  fit  to  empkiy  you  to  aeareh  under  the 
houses,  and  thereabouts,  whether  you  can  find 
any  such  practieeft    So  aooordiAgly,  my  lon), 
1  did  go ;  my  lord  Loreboe  was  one  of  the 
honoumble  lords  and  my  kird  Herheit  thai 
wentwidime,  and  some  of  the  gentlemea  of 
the  Honae  of  Commons ;  and  those  worthy 
Ptolestaat  huds  irere  pleased  to  thank  me  fbr 
my  service,  aad  did  believe  I  was  active  and 
zaJous  to  find  out  and  diaoorer  the  bottom  of 
the  Pophdi  Plot,  aofkras  it  came  fegdlyin 
my  way  to  do  it    My  lord,  upon  thia  oecasien 
there  was  a  great  kinwtem  fimn  them  to  ase, 
and  I  had  upon  all  ocoasidna  teattmoniea  ofit ; 
and  this  vary  matt  who  aiMn  treaaana  against 
'   God  AUgbtykBOiraiBattftlee) 


did  twcHr  in  kb  ■Hikiiil  MM  iiv  Geslye   I  t£iiik.tlivflnt«ilfaMitlial 

Tirely,theIUaMderQrL0Mtai(i/dMlii0r^see  "     ' 

the  affidavit,  indaadf  i  hm  «ne#^iu|g|lit  nt  or 

George  Treb^'^  IkH  hetMWBODllMi  A  Uisyte, 

but  he  dreir  it  apMaftdeif,  Md^swoie  it)  ttet 

thflw  wkM  m  denpa  ft>  AeaHoy  tivpariimeMeat 

<kiiii,  and  ifafl»e  ii«sMt  only  hs  eetfaibrit^ 

lo^  ii  wee  the-  geMrafe  befiot;  tiMt  lonlaevil- 

ie>iintai<ed tlnn.    All  omii  tiad  canee  tofdar 

■dd  t»  suipecl,  the  Pftpiata  did  ten*  them  ao 

gaad-wil;  and makiiii:  «e  ^  tMnoifnoh- 

ali»miiiue^  they  werayiitiiaily  anaed  with  a* 

IlirtDl,  or  aaword,  fhr  tStennelreB,  in  caw  tey 

a^mfd be miaeked  by  the  PftqpifCB*    laoidtor 

10  this,  I  did  come  down  with  my  lord  Hovvani; 

my  lord  of  Claae,  my  lobd^of  HontfnjMlott,  and 

njriotfd  Ffeg«tt,.theaefo«r  warthy  Protertut 

laidi^  aid  it  #a»fw#dBya  after  the  pvliaiBent 

itaa>att,.th|il'W«  caaifes^.  aid  I  went  out  of  town > 

^aio  with  my  Imd  Lareboe,  sir  Tho«  PbMrefs^ 

«i*MrBeberteinta4  and  1  am  eurettcyr 

were  in  lO  great  a  rear  that  London  ihonkt  n^ 

^■tiiiinii  and  Miaod  on  by  the  FtopiaU,  but 

there  was  no  mortal  man  that  ever  heavd  of  the 

Uns^  haiiysekad;  ortimi^ht  of  it,  ttflAese 

—  1  imw  ■!■!  ttf .  me^  that  I  had  aooh  a  do^ 

^^attdoamahitfaerwilhthatpaipese;  bvt, 

mf  loird^  I  deebuw^  aai  God  ia  my  jm^e,  I 

INmlt^nethBre  it  Iheughtl^  speak  it  to  smre 

iH^  Mb,  were  i^aa  eeranly  a  troth,  an  it-is) 

mni wKkeA^  a  fiOsehood^  tBati  had  a  detigB 

to  anae  4he  km^  I  know  not  of  one  man  npon 

the  iu)e  of  the  earthy  that  waa  to  stud)  by  ates, 

puKanent-msn  or  other  parsoB'Whatooerer ; 

nndibova  it  is  posKble  for  me  to  alteiii|it  that, 

f  aangle peinon,  with enhp  a  swmd  and 

ef pistols^  tetany  man-jndgOi    And  ido 

I  Imow  of  no  oonspimcy  or  desion 

the  king  or  fforecmaent;  I  nerer  spoMe 

of  the  tieMnabtewerda  inmy  hie,  that  ia 
kid  s^siiwi  mo,  nor  had  ever  any  thooofato  of 
lyi  oneh  thing.  Oed,  that  is  my  etemafjodge, 
|mw%  that  mat  I  spesk  is  true. 

X.  C.  J.  Well,  Mr.  CoUedoe,  will  you  call 
yonr  witnesses,  fbr  1  must  tell  the  juiy  as  1  did 
at  four  request  oonoeniiwr  Mr.  Attorney,  that 
as  Sithingheaaid,  so  nothing  yon  say  ito  be 
behafed  upon  yonr  aiteyatioh ;  ibr  then  no  man 
WDidd  efer  be  guilQr,  if  his  own  piargatton  by 
I  to  be  belieTed; 
ColL   My  terd,  1  thank  God,  I  know  my 

innoGsnoy,  and  hope  to  prove  at    I  have 

il  thatmost  lite  to  eternity,  either  in  ioy 
I  act  aecoriling  to  taosc  nindplca, 
and  I  hope  I  hove  aome  assurance  of  n^jown 
sahatioa  when  t  die,  I  would  not  call  God;  to 
witness  a  lie,  to  sate  a  thosiand  lives.  My 
Isid,  thui  ia  a  viDamooa  oonspirsc^r  against  me, 
and  if  ittakes  {daoe  against  me,  it  niby  go  a 
grsat  way,  God  knows  how  iar :  thia  i»  the 
%f^<x  iJBlh  8Ham-Pk»t  iIm  P^aste-haTe  mode 
the  Protestanhi,  to  flat  ovsr  their  own ; 

I  hope^  my  kMd>  bod  Annighty  will  nenrer 

hr  it.  Ir  they  enn  mnke  me  a  traiter, 
th^  will  tr^  it  open  othflB%  and  sa  hope  to 
ifcrnaoff  tfcetrowfc  ti cassiii^  bnl-i  aay,  I4iop^ 
God  Almi^bt^  will  nerer  suffer  it    Hfy^lOBi^ 

tOL.  VIII, 


[tit 

»affidnsl.ilia 
wna  Mr.  ttugdale;  and  i  masi  eafi  my  wit-, 
nssseaasihavethemhein;  Iknoivnonanofi' 
of  tbem  hardly,  aiid  this  that  is  done  mr  mf 
defrnoe  wna  done  abroad.  My  lord,  1  have 
been  kept  close  prisoner  in  the  Tower,  moA- 
none  of  Ihemsnflmd  to  come  to-  ma,  wfaiitt 
thetpopidiloids  haro  had  tlie  liberty  and  pfi- 
rilege  to  talk  with  their  friends*  Here  are  witN* 
nesses,  I  hope,  will  pitive  that  these  aresa- 
bomed  men ;  for  Macnamarra  did  tell-  me  pie* 
sently  aften  the  partiarocat  broke  up  at  Oxon, 
and'  whisnered  it  to  roe  in  the  oofleo*honse, 
said  he,  thene  ia  a'  desl^  laid  to  make  imw* 
traet  our  endenpe,  and  go  over  to  Fitagendd. 
Sttd  f,  E  suppose  liiey  have  been  at  that  spoit* 
ajteatwhile.  Ay,  svd  he,  they  mek^  iaige> 
oSess.  Sskl  I,  by  whom?  Sasdhe,  cokmel 
Wapcup  hath  hesn  at  me,  and  toUs^mo*—*- 

Just.  Joaca  Macnamanm«ianot  piednoed  a» 
a  witaesa  atalt. 

ColL  Noybut  he  tokl  me  thin,  tbattherewas^ 
such  a  desiffp,  and,  said  he^  1  will  get  youand^ 
soflse  other  ndnest  men ;  and  he  deorod  me  to 
be  hv  wheti  he  had  something  mora  to  telf 
whicn  would  do  his  business  for  him,  but  thai 
next  news  I  heard  of  faimi  wia^  he  wsa  put  into 
Newgate. 

L.C.J.  Gall  yonr  witocsses,lfe.OaUo4gay 
aid  prove  what  you  can. 

CoU.  Call  Mr.  Hickman. 

Ait.  Qetu  My  lord,  I  desae  ha  mayob- 
serve  the  same  rule  he  desired  about  our  wit- 
nesses^; that  he  mMToall  but  one  at  a  time. 

Ctf^»   Yes,  yea,  J  will  ^1  thcai.  one  by  one. 

J^.  G./.  Am  not  your  wktumma  tagihetf 
send  to  them. 

Coii.  My  knd,  I  do*  not  know,  frhirenot 
seen  one  since  I  come.  This  is  not  dm  flrsO 
tiose,  my  lord,  the  Papisto  h^e  designed  to 
take  away  my  life,  tboajg^  it  ia  the  vst  tiow 
they  went  about  to  take  it  away  by  law. 

JL  C.  J.  I  know  not  one  Pkpiit  tbotis  a 
witness  against  you. 

ColL  Ttiete  is  never  a  man  of  them,  easospt 
sir  Wm.  Jennings,  but  what  was  a  Papist 

Att.Gen.   Whatsayyou  toMcMaslnsr 
s  ColL   Mf*  Masters  aays  notlung  m^terial^  it 
was  only  a  Jocose  diseonrse. 

Serj.  Jeffl  It  was  very  pleasant  diseauiae, 
upon  my  word ;  you  were  aa  merry  as  wbeil 
you  were  smging  of  the  Rary  Shew. 

Just  Jonea  What  do  yoa  make  miith  of 
the  blackest  tragedy  that  ever  was ;  that  honid 
rebelhon,  and  iSe  mordtr  of  the  late  kmg^? 

ColL  I  never  justified  thatjNurliameat  many 
sueh  thing  that  they  did  oontrsry  to  law. 

Just.  JoMt*    He  sweaiH  it 

AtL  Gen.  J^ackman  does  not  appear,  catt 
another: 

CoU.  GaD  William  Shawin,  (who  appeared.) 

L,  C.  J.   Look  you  here  fHend,  yon  are  not 

to  bit  swten;  ttwb  when  yon  speak  in  a  ooait 

of  juslioei  yen  mast*speakaain  tke  piaasuog 

of  God,  and  only  speak  what  i«  true. 

.  CoH.   Iwonklwrhaaa  any  body  speak  any 

thing.fer  a%.bn(  wfaat^  iruuii^ 
2S 


L.C.J.  NowMkhimwlMityottwifl. 

CoU.  I  do  not  kiiDW  the  geotleman.  B«l 
pray.  Sir,  will  yoa  tell  wiiit  you  know  of  thcM 
witacMooF       '^ 

Shiwin.  Name  any  of  theiB  dwl  I  know, 
pray.  Sir,  I  will  tell  you. 

CvlL   Do  you  know  Bijan  Haynev? 

Shemht.  I  know  liiere  m  svKh  a  man,  bal  I 
have  nothing  to  aay  to  biro. 

CoU.   Do jFou  know  Turberf  ik  r 

Skemm.    Yea. 

ColL   Prav  tell  whalyoo  know  of  hitai. 

Skemn,  My  lord,  F  was  in  Turberrfle^a 
company  on  Thursday  night  last  at  the  Golden 
Fosta,  at  Charing-Croes,^  and, there  I  heard 
him*  aay,  that  if  I  were  at  Oxford  I  ahoukl 
hear  strange  thingB  against  CoUedge,  and  he 
wvuM  lay  ten  to  one  that  Mr.  Bethel  and 
VIr.  WOroore  should  be  hanged  at  Chnstmaa, 
and  he^wonld  lead  him  by  the  gold  chain  along 
Fleet-street,  and  down  with  hia  bieechea  in 
the  nuddle  of  the  coffee-house,  with  a  band 
about  his  neck,  and  a  doak. 

Se^.Jrjf!  I>id  be  say  an  these  things  againBt 
Mr.  Sheriff  Beiheir  1  assure  you  he  is  a  bold 


CoU.   What  do  you  know  of  Mr.  Smith  ? 

Sheuin.  I  know  him  by  sight,  but  I  haTe 
nothing  in  particular  to  say  concerning  him.  I 
have  sometning  to  say  toMacnamana,  l%r,  if 
he  were  here. 

ColL  Do  you  know  any  thing  of  this  con- 
q^iracy  in  general? 

JnA,  Jones.  What  of  your  oonaniracy? 

Shewin.  I  know  thej  did  lay  wno  should  be 
hanged  at  Candlemas,  who  at  Christmas,  and 
who  at  several  other  times. 

L.C.J.  What  did  you  hear  Mr.  Tuibervile 
say? 

Shegpim.  Those  words  I  spake  before  about 
aheriff  Bethel,  and  about  the  Amsterdam  cof- 
foe-house. 

CoU.  Did  they  say  what  time  I  shouM  be 
hanged  ?  For  the  discourse  rose  about  me. 

Siemin.  One  told  me  that  there  was  one 
that  did  design  to  be  returned  upon  this  juryt 
that  was  resolved  to  hang  him  right  or  wroog. 

High  Sheriff.  My  lord,  I  did  bear  there  was 
such  a  one,  and  I  left  him  out  of  the  jury. 

X.  C.  /.  For  Mr.  SherifPs  honour,  we  roost 
take  notice  of  what  he  hath  said.  He  says 
he  heard  of  a  man  that  spoke  something  of 
that  nature,  and  ther^orehe  left  him  out  of 
Iheiury.      ^ 

ColL  Now  it  is  possible  these  vritnesses  were 
at  die  same  sport. 

Skewin.  Was  Mr.  Peacock,  Mis.  Fitzharris's 
maid^s  father,  or  she  here,  ettfier  of  them  wit- 
liaaBes  against  yon? 

Ben.Jcfferies.  No,tbey  were  not,  Sir;  ^' 

CoU.  They  did  swear  against  one'. at  die 
finding  of  the  bUl.  •     - 

Serf.  Jefferies.  We  have'  only  xnUed  these 
witnesses,  if  you  can  aiqr  aagr  thing  against 
hero,  do. 

CiU.  Can  Henry  Hickman,  (who  appeared.) 
Sei;|.  EoCkmotf.  Wh(eKtibyou]i««,Sh'.? 


l£Sl^lKg|  ^  SUfkm  OlMge.     [tts 

BtctUMM*  At  aoiiisni<4nu[e* 

An.  Gen.  What  trade  are  yoa  ? 

Ukkmam,  X  cabinet-maker. 

X.  C.  J.  What  do  yonask  him? 

ColL  DoyouknowHaynes? 

Hiekman.  Yes,  very  weB;  beoanaehensed 
to  come  to  my  house  to  a  popish  widow  that 
was  a  kidger  m  my  house  where  I  live  now ; 
and  this  person  wara  prisoner  at  Haynsa's 
when  he  was  a  prisoner  in  the  Fleet.  1  air- 
ways had  asuspidon  be  was  a  priest,  not  that 
I  could  accuse  him  really  of  any  thinff,  but 
he  several  times  nsmg  to  come  to  my  boQae, 
I  thonghtso  of  him,  and  disoouvsing  with  my 
landh^. 

ImV.J.  Your  tenant  yoa  mean? 

Hickman.  Yea,  my  tenant.  I  asked  her 
what  this  feUow  was;  said  she,  he  iaa  very 
dangeroua  fellow,  thoa^  he  is  a  ptpiat,  and  I 
am  one  mjrself,  yet  he  m  a  dangeroua  person, 
and  he  doea  not  much  care  wh«tbe  sweam 
against  any  one. 

Just  JoMt.  Hiisvoar  tenant  told  yoOf  what 
do  yen  know  youraeif  ? 

Hickman.  Anotherthne  he  came  to  apeak 
with  my  tenant  Mrs.  Scat,  who  ia  now  gsna 
mto  Ireland  ;  when  he  cameto  the  hooae,  hn 
asked  me,  is  Mm.  Soot  within  ?  Yes,  said  I,  Bfr. 
Haynea,  she  is  above  $  and  «p  he  goes  an4 
there  they  locked  the  door  and  nlncked  out 
the  key  :  aol  slipt off  my  shoes,  fori  thei^t 
there  might  be  more  danger  from  such  people^ 
than  I  conU^  discover  any  other  wav.  So  I 
went  up  stairs,  and  stood  at  the  door,  and 
beaikened,  bearing  my  landlady  talk  aomething 
to  him,  he  raps  out  •  great  oath  *  God  damn 

*  me,' aaid  he  *  I  care  not  what  I  swear,  nor  who  I 

*  swear  against ;  for  it  is  my  trade  to  set  money 

*  by  swearing.*  Whereupon,  my  lord,  I  came 
down  asfostas  I  could,  and  a  little  after  I  aaw  him 
go  ont,  and  as  soon  as  my  landlady  came  down, 
said  I,  Mrs.  Scot,  I  desire  you  would  previde 
yourself  as  soon. as  you  can :  I  would  be  civil 
to  you,  and  I  would  not  out  you  to  a.  noniAts, 
beoBuse  your  jfoods  by  the  law  will  be  seised 
for  not  departmg  according  to  the  king's  pre- 
clamation.  So  a  while  ago  since  this  business 
of  Haynes's  swearing  against  my  lord  ofShaf- 
teabury,  I  beUiought  myself  of  some  other  bu- 
sinesses I  had  heard  :  To  find  out  the  knavery 
I  went  tothe  Fleet,  where  he  hath  a  very  ill  cha- 
racter, as  well  amongst  the  papists  as  the  pn>« 
testants.  Whereupon  I  asked  one  ftUow  that 
was  a  kind  of  a  portor,  if  he  knew  any  thing 
of  him  ;  said  he,  go  to  such  an  one 

Seij.  J^eries.  We  must  not  permit  this  fof 
e^^ampi^  sake,  to  ttXL  what  others  said. 

L.  C.  X  Nothing  is  eridence,  but  what  you 
know  of  your  own  knowledge ;  yon  must  not 
tell  what  othos  said. 

fiic^an.  This  I  do  say,  I  heard  hhn  say  ; 
and  there  are  thoae  that  can  produce  a  letter^-— 

Seij.  Jeff.  Bring  those  people,  but  yon  must 
apeak  nothing,  but  npon  yovr  own  knowledguw 

Hiehtmn.  I  was  at  the  chamber-door,  and 
looked  in  attliekqr»ho]e,and  he  sat  down  at 
thcwindow. 


6ii]         STATl^TMAU,  S8C*ARiBsn.l€8l.-^0^V7WMOfi.        i^io 


X.  C.  J.  How  km^  affo  was  it  pmy  f 
Hkkmam.  AvMrand  aludf* 
Ati,  Gtn,    You  are  an  erea^drapper  I  per- 
€nve. 

Hicknum,  I  did  not  know  what  danger  1m 
migbt  Mog  menJnto,  becaitte he  was  a  pafnat. 
I  have  taken  an  oath  to  be  troe  to  the  kin^  and 


I  will  aa  long  as  I  Uto.  For  this  gentleuian, 
I  never  beheld  him  till  last  night,  in  all  my 
days  ;  though  he  lired  by  nie,  fneTer  saw  him. 

X.  C.  J.  IVell,  call  the  next 

Coll,  I  nerer  vkw  this  gentkman  ;  but  you 
see  what  Ha^pes  hathdedaied. 

Sen.  Jefftnei.  This  man  says,  he  did  say  so. 

CoU,  And^  for  ought  I  perceire,  he  does  ac- 
oordtegly.    CallEIuabeA  Oliver.  (Who  ap- 

L.  C.J*  Mrs.  Oliver,  stand  up.  What  do 
yoaask  her? 

^    Coll.  Do  you  know  Haynes,  pray  ;  Bryan 
HayneaP 
Mrs.  Oliver.  Yes. 

CplL  Pray  teU  the  court  what  yon  know  of 
him. 
Mrs.  Oliver,  I  know  him  veiy  well. 
JLC.J,  What  do  you  know  of  him  ? 
'   Oliver.  He  writ  a  letter  in  my  father's  name 
unknown  to  my  fhther. 
X.  C.  J.  Did  you  seehim  write  it? 
Oliver,  I  saw  him  write  it. 
L,  C.  J.    Read  it,     fiy  whom  is  H  sub- 
scribed? 
•  C/6rJb.  By  nobody. 

X^  C.  J.  Why,  how  is  it  written  in  yourfa- 
lfaer*a  name,  when  it  is  not  subscribed  at  all  ? 
Oliver.  He  writ  it  as  from  my  father. 
8eip.  Jefferiei,  Whither  did  he  bring  it  ? 
OUver.  He  sent  it  into  the  country. 
Sen.  Jefferies.  Can  you  write  and  read,  mis* 
tremf^OUver.  Yes. 

Serj.  Jefferies.  Who  did  he  send  it  by '? 
Oliver.  The  carrier. 
Serj.  Jefferies.  When  is  it  dated? 
Clerk,  In  1677. 

JL  C.  J,  Read  the  letter,  (Which  was  done.) 
£.  C.  J.  What  is  all  this  to  the  purpose,  un- 
leas  your  lather  was  here  to  prove  it  was  done 
without  his  knowledge. 

Oliver.  My  father  did  not  write  it. 
X.  C.  J.  Was  your  fhther  in  the  Fleetthen? 
Oliver.  'Yes,  my  lord,  he  was  a  prisoner 
then? 

ColL  Mrs.  Oliver,  do  you  know  any  thing 
more  of  htm  ? 

Oliver.  I  have  known  him  a  great  while ; 
t  knovr  him  to  be  a  Tory  ill  man. 
Setj.  Jeff.  Must  she  tell  you  all  she  knows  ? 
Att.  Gen.  Did  you  ever  know  him  forswear 
fainMetf? 
OHver.  No,  I  do  not  know  that 
1^  C.  J.  Come,  call  another ;  this  is  nothing 
to  the  iicnrpose. 

Colt.  Call  Mrs.  Hall.  (Whoappeared.)  Pray, 
do  Toio  know  Mr.  Btran  Hajrucs  ? 

Mrs.  Hall.  Yes,  if  I  see  lum  I  know 
Ttty  w^. 
CM.  WlMtdoyoaknowofhimf 


Hall.  Hekid^led  at  my  house,  and  came 
there  the  day  before  Fitzharrub  was  tried,  and 
there  was  a  great  discourse  about  his  trial, 
and  I  was  enquiring  of  him  ;  andl  told  him,  I 
must  expose  my  ignorance,  I  did.  not  know 
what  it  was  he  was  tried  for  :  and  said  he,  if 

{on  please  to  sit  down,  I  will  teU  yon :  madaih 
V)rtmonth  came  to  him,  and  went  upon  her 
knees,  and  begged  of  him,  if  he  had  any  Idnd- 
ness  fbr  his  majesty,  that  he  would  now  shew  it 
at  this  iuncture  ;  and  she  told  him,  she  heard 
he  had  fbrmeriy  aoi|uaintance  with  one  Mr. 
Bverard  abroad,  and  therefore  desired  him  to 
go  now  and  renew  it,  and  endeavour  to  get  him 
over ;  and,  if  he  could  possibly,  to  set  over 
some  others  to  make  a  Presbyterian  FloL  of  It. 
Thisis  true,  I  very  well  know  it ;  as  for  thl^ 
gentleman,  I  nev^  saw  his  face  bef^ne ;  but 
those  were  the  words  I  am  sure. 
X.  C.  J,  What  were  the  words? 
H(Ul.  That  they  might  make  a  Preihyterian 
Plot  of  it 
Coll.  Didhesayso? 

Hall,  He  said  that  the  duchess  of  PorU* 
mouth  did  so. 

L,C.J.  What  a  story  is  thb? 
CdL  Did  not  he  say,  that  the  duchess  oC 
Portsmouth  had  employed  him  too  ? 
Hall.  No,  thb  was  about  Fitsharris. 
Coll.    What  do   you  know   more  ahont 
Haynes? 

ball.  One  night  he  had  been  about  some  bu- 
siness for  me  in  law  with  one  Mr.  Woodward^ 
an  attorney  at  law,  and  when  he  returned  I 
vras  busy  m  the  kitchen  with  my  maid  about 
the  house,  and  be  came  up  to  me ;  Madatn, 
said  he,  this  night  I  had  a  message  from  the 
king ;  a  justice  of  ]ieace  met  me,  one  brought 
me  word,  that  the  king  had  sent  into  Ireland  to 
emraire  into  the  loyalty  of  my  family,  and  he 
hath  heard,  that  my  lather  was  a  loyal  sOb- 
iect,  but  he  understood  strange  things  of  me  ; 
out  if  I  wcmld  come  in,  he  would  grant  me  my 
pardon.  I  told  him,  said  he,  I  did  not  value  hn 
uMyesty's  pardon  a  pin,  for  I  had  done  nothing 
that  imght  make  me  stand  in  need  of  it  t  but  1  ^ 
would  do  any  thing  that  might  tend  to  the  pre- 
servation of  his  majesty's  person  or  honour  ; 
but  to  do  such  base  tnings  as  are  beneath  a 
man,  1  will  never  do  it ;  and  be  whispered  nie 
in  the  ear  (as  the  accusing  of  several  persons) 
^andf  since  he  sent  me  a  letter  by  his  mother-in- 
law,  Mrs.  Wii^dd,  that  I  should  not  betiere 
it,  if  I  heard  he  should  accuseany  body  ;  but  I 
might  be  confident  he  had  not,  nor  would  ac- 
cuse any  body. 

Coll.  Was  he  to  swear  against  the  Phrtes- 
tants? 

Hall.  1  did  not  enquire  any  Questions ;  but 
he  said,  such  base  things  he  would  never  do  as 
the  accusing  several  persons. 

Ati.  Gen.  Pray,  mistress,  did  you  believe 
him  when  he  told  you  he  i%  as  so  honesta  man  ? 

Hall,  How  do  you  mean,  8ir? 
,  Ati.  Gen,  When  be*  sai<l  be  would  not  .do 
those  base  things,  did  you  believe  htm  ? 
Hall.  I'oevarsaw  his  iace  before  he  cattt 


lluU  madtt  Diit  IktlBOQiiflciBBoeof  wkii^  itfid 

Ati,Gf9.  Old  jif«i  find  Wia  a  boagyiig 
jpio  ? 

HalL  I  hful  link  discourse,  but  utet  lie 
PNd^ft^imn^.  But  there  ii  foe  Ihiig  Ipoie 
•bout  afi  jU^tdligeDce :  wbep  ThoipetP  bed 
wri^l^  KOmetbuig  ^^  hi$  lAteUmoqe  qouMMin- 
4i>ff  Bry«»  H^ysee,  Ii6  Mud,  he  voidd  wiile 
^  aoswer  to  it ;  eikd  mscqrdm^v  he  repdp  il 
lous:  hepaid,  hf  im  s>g«ng  tW^r^MgtP 
^i  it  put  into  one  oi  the  InteUimieQi ;  ihp 
words  were  to  this  porpoie :  '*  Wberae*  one 
Nathaniel  Tbompeon  had  /alaely  end  oeli* 
ciously  a^c^iised  one  ^M  Haynes  for  i||paib> 
mg  treaseiiable  words;  Ub  the  eiid  &7M1 
]Eiiiyne9  do^  ^mUt^  tb«t  he  challeQ0es  aajr 
nan  to  charge  hin|i  with  i^ ;  hut  be  owved  be 
had  an  hand,  nr  w^a  mn^yed  to  put  the  Plot 
|ip|ion  the  dissecting  protestapts." 

LC.J.  Did  he  puhfisb  that  inth^  Inlelli- 
genoep 

.  Ht^i.  I  nererread  il  published  ;  hut  b»  bad^ 
writ  it,  and  read  it  to  in  se?eral  tioaes. 

Att.  Gen,  Do  you  go  lo  oburch,  mistoen  ? 

Bail.  I  hm  I  do. 

8en.  Jeff.  To  what  church  ? 

Coll.  .CaU  Mary  Richards*  Mn.  lUl's  nuid. 
Om^sbMd^.) 

X.  C.  J.  WhAt  will  you  ask  her  ? 

Co//.  Do  you  know  this  B17M  Qayncs, 

puhardi,  Yee,  he  lodged  there  wheiv  i 
Itvfld. 

Po//.  T\liatdoyovkiiowofhim? 

KirAartit.  I  luiow  he  writ  that  in  the  Intel- 
Ij^fisios  my  mistress  sjioke  of;  Thoiapscyi.  10 
his  UkteUigenoe,  aocusmghim  of  hftviDgspodcen 
tiraaoii,  he  reads  what  he  said  he  would  put 
into  the  Intelligence,  that  he  never  spake  one 
word  of  treason,  and  he  writ  it  tor  liis  own  nn- 
d|ca:don ;  that  whereas  Nathaniel  Thompson,  in 
Ims  IntelligeQce  of  the  18th  of  June,  hii  nali- 
ciouslv  accused  one  Bryan  Haynes  of  tre»- 
s^ofhle^words ;  there  was  no  sud>  thiof . 

i-  C.  J.  And  that  was  to  vindicate  bun,  thai 
he  never  did  siieak  any  treasonable  words* 

jLiehardt.  Yes, 

X.  C.  J.  Will  you  ask  her  any  thing  dse  ? 

Co//*  I  cauDot  tell  what  she  Sfiys. 

Jt  C.  X  She  sam  he  writ  something  that 
«m  m  tnswer  to  Tbo^ipsoB's  Intettigenoe,  to 
▼indicate  himself  thi^  he  never  did  speak  «iy 
tceitSOQable  words. 

Coll.  Bufc  did  you  hear  him  say  iny  thing 
of  th^se  words,  that  he  was  employed  in  a  Ph»t 
against  the  Protestants  ? 

Richards.  I  ccad  tliatj  m  what  he  writ.to  put 
in  the  InteUig^ence,  that  lu^  ehalleogeil  any  ono 
to  ap|)ear,  and  charg<^.  him  with. treason ;  but, 
s^d  he,  I  own  that  I  was  employed,  or  b«d  a 
hand  in  putting  the  Plot  uikhi  the  dissffitiag 
Protestants ;  a^d  he  telling  my  mistresa.  be 
bed  a  message  from.tbe  Kjpg,  o&xnjg  Urn  bis 
pardon,  1  asked  him  why  he  did  notoocef^  tba 
k\9g'By^oi^?  ANit  «l^|i.hp,yott^JlOil^A- 


J[  visla.d^Arili  I  wnsiod» 

>sochbasethin9i^#o  bsweilbA4n««»dbmwill 
«Mrfrd»tMu«  lhM¥iOL^T^fo^thaidn 
the  king's  pardon,  to  do  such  base  things  m  me 
beMath»«i9Uo^. 

Co//.  Wihsi^w#»ett»bnsi» things  ^ssMIk 
wns  10  dOi  m4  w'nuU  wt  4«  f 

whailhcywwre. 

Rickardt.  ItwnsAWpskbefcivlie  WMtaken. 

4ii.  Gm^  That  is  two  Mnths  «gs. 

Coll.  It  was  sittos  th«  Mrhamunt  Mi  «t 
fMftd :  hut  wbai  wm  lh«^  be  wns  «a|pliyed 
to  do,  did  he  lay  f 

Rich.  H  hy»  l»c  «id  ]m  bn  msr^  to  ikm 
IntelUgenoe,  be  was  one  that  had  an  bMii  Ip 
put  the  Pk«t  upoo  the  dissenting  Prot^slnnti. 

Co//.  Call  Mrs.  Wii^eld.  (WbonppMidi) 

^  C.  J.  Whaiif  vfmr  Chnptinn  ^me  r 

Mrs.  WviRfield.  Mary. 

L.  C.  J.  ^hatdo  you  ask  b«?  P 

QoU.  I>o  y«Hi  know  tbift  firyio  Bftyacs, 

pray?  • 

WingJUld.  Yiy,  very  weM. 

ColL  What  do  you  know  of  him? 

WiugJUid.  I  know  nothing  of  hini,  but  the 
is  an  honest  man  ;  he  married  my  dangfatoi^ 
and  always  caitfed  bSmself  like  a  g^cnthniin  ; 
he  scorns  the  thing  that  W  unhandspcne,  and 
never  did  any  thing  that  is  unhandsamtf  in  bis 
lite. 

Se^.  Jeff.  Pray  how  cMUt  jfon  bjf  this  wit« 
ncssP  iln;reyon«nyittnreoftheinr 

Co//.  I  never  saw  her  btwre,  but  I  htlisvt 
she  hath  said  somntbing  ebie  in  another  ptene. 
Did  yon  ever  say  thn  nontrary ,  pray.  T 

wingfiM.  rilobodycansay  so;  and  I  bad 

dona  the  gentleninn  a  great  dien)  of  wmngt  tf  I 
had.  I 

Col(.  Call  Mr.  Wheky.    (Whomemd.) 


X.  C.  J.  What  is  your 

Whalcy,  John  Whaloy. 

Coll.  Did  you  know  Bryan  Haynfs  ? 

Ait.  Gm,  Where  do  yon  dwfdl,  Sir  ? 

Whuley.    At  the  HermiH^e,  beyond  Ibe 
Tower. 

ColL  I  do  not  know  you»  Sir;  but  wb«td» 
you  know  of  him? 

Wkaksh  1  niever  saw  yon,  Sir,  nnti)^  to-day ; 
bat  that  which  I  think  1  a«n  calM  for  is  tlns» 
though  it  was  upon  Sondsiy  that  I  reoeisndt 
this  snmc  subpoena  to  came  down  bilhet ;  but 
about  six  years  ago,  Bryan  Haynen  waa  a  pvir 
soner  in  tlie  l^ng's-bencb.  Mid  be  came  down 
to  the  cellar  whioh  1  had  token  of  thn  mnribil 
to  ofiH  drink  ift ;  wid  coming  dowi  todriak 
in  one  of  tbs  monwof  the  oellar  thak  bston^ed 
tome,  he  took  away  a  tankard,  andwenlnpL 
with  it  Oneofthementoltowtedbbniyi;  so 
I  went  tothe  ma^sbnl  to  complain,  nadtoki  bkn 
of  it ;  and  the  marshal  took  bina  Anvi  tbskt 
mtstoc'9  wdie^  anA  put  bina  into  the  oomnp»n 
side.  Thatinattinnovofbifli  any^wny^dini* 
ren^  orindirfcdy* 

L.  C.J.  Why  did  you  not  indict  bin  efi^F 

Whaley.  I  "  "  *   ^-      "  ' 


AjTMi.  llMBDblyflMye  3^  to  ctHfor  Mir. 

i  aevtt-Mw  the  man  MIdk  ht  was  «t  Ux* 
fariUft;  aad Mka^ Mr.  WUle  who  he  wpsf 
^d  he,  his  wmme  is  Lub,  he  was  m  j  prisom^ 
tweycsn. 

£w  €. /.  Whit  8ur  yoo  to  the  diteottne  hfc 
tiJksof  al  Ftbet-fiiiikpe  ? 

Sm^nm.  Milord,  fain  aponmy  08th,ttii 
I  neter  mm  faun  in  my  life  before  I  aawhhn^ 
UiMdge. 

Lun»  I  viH  take  Hit  Saerameiit  upea  it; 
that  whftt  I  hafe  airerred  is  true 

fierj.  /^  I  suppose  yoa  ane  iMfa  kndWD, 
end  then  your  cr^t  will  he  left  ta  the  jury. 

Att,  Gen.  There  is  Mr.  White  ;  prayswew 
him.    (Which  was  done.) 
•    X.C  J.  Do  yott  remember  that  HaytieA 
asked  who  Mr.  I>un  was.^ 

Wkiie.  It  was  at  the  ba^  of  the  Crown-Inn 
at  Uxbridge ;  and  I  being  there,  Mr.  Lim 
eame  farto  the  yard,  and  I  knowing  Mr.  Lnn, 
asked  him  how  he  did  ;  he  said  he  was  giad  fa 
see  me,  .and  he  called  for  a  piot  of  sack'to  make 
me  drink.  Hmynes  stood  br,  and  heasked 
who  he  was»  and  I  told  him  ;  and  we  drank  thft 
king's  lUshh  ;  but  for  any  thing  of  those 
wonis  that  were  ttoken  there,  Sir,  I  did  mot 
hear  one  word  of  them  ;  but  he  thanked  m^ 
for  my  civility  when  I  summoned  him  np  to 
the  court;  end  seeing  Mr.  Hayncs  by,  he 
asked  who  he  was  f 

Serj.  Jeffi  And  yt>a  take  it  upon  yovr  oath, 
that  he  asked  who  Haynes  wis  f 

White,  Yes,  1  do. 

Serj.  Jef.  Pray,  did  yon  hear  any  discourse 
that  time,  as  if  there  had  been  a  meetinr  qmiI 
Fleet-Bridge?  •  ^^ 

White.  Not  one  word  of  that. 

Lun,  I  will  take  the  sacrament  npen  it,  wimt 
I  say  is  trne. 

8erj.  Jeff.  We  know  you,  Mr.  Lon ;  wt 
only  ask  questions  about  voa,  that  the jmj 
may  know  you  too,  as  well  as  we.  Wei^ 
member  what  once  you  swore  aboat  an  army. . 

CM.  I  don*t  know  him. 

Lun.  I  dont  come  here  to  give  «ndenee  of 
any  tiling  but  the  truth  ;  I  was  never  upon  my 
knees  bdbre  the  pnyliameat  for  any  thing. 

8erj.  Jeff.  Nor  I  neither  for  nnieh ;  Eotyei 
once  ynn  were,  when  you  cried,  *  Scatter  them, 
<  good  Lord.' 

Coif.  €iiU  Mr.  Broadgate. 

jL.  C  J.  WhaA  is  your  Christian  name,  Sir? 

Broadgate.  Jeremiah. 

L.  C.  J.  What  do  you  aik  him  f 

BroMffg.  My  lord,  I  am  a  stnogw  |o  M 
prisoner  at  the  bar ;  what  1  bare  to  aay  ia  eea« 
ccmtog  Mr.  Turberrile,  whom  I  met  one -day, 
and  he  asked  me  how  I  did  ?  Said  he,  I  own 
you  a  litile  moae^,  but  I  will  pav  you  m  a 
short  time  ;  but  if  you  wiD  go  todrink  a  glass 
of  ale.  No,  said  1,1  am  in  baste,  and  do  net 
care  Ibr  going  to  drink.  Sndhe,  yov  shaH  go; 
so  away  we  went,  and  when  we  were  sat,  said 
he,  When  did  yon  iie  IMmrvile,  that  wis  mjr 
lord  Powis's  butleri  laid  ki.  ha  wm  a  gnfi 
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juattySiiw  waa the manhal ;  aadlMpMhim 
from  the  master's  side,  into  the  oswiinsu  side. 

i*,C*  J,  iie  was  na  good  jdStKe  of  the 
peaee  in  the  mean  time. 

ColL  Call  Mr,  .lohn  Lun.   (Wha  appBaiM.) 
Do  you  know  Bryan  Haynsa,  Mr.liun? 

Lun.  I  ha»e  seen  him  twiee ;  thettrst  time 
I  ever  saw  hiaa  -was,  I  went  sMo  tho  Derby 
Ale-House,  to  enquire  Ibr  one  Blieklethwiylii, 
a  Idnsmab  of  mine,  and  there  this  Brvan 
Haynea  was,  in  a  little  room  neat  the  di(cb, 
near  the  Hoar  that  goce  out  there,  as  if  he  wee 
mieap,  and  he  ronsed  faimsalf  uij  *and,  as  1 
wsswiQdng  there,  iiir,eaad  he,  uriil  ya«  lake 
pait  <d'  a  tankard  with  me  (that  was  bis  ex- 
preasmn.)  With  that  said  1, 1  do  not  care  if  I 
ido.  Ana  4he  first  thing  ha  began  was  the 
kind's  health,  then  the  queen's  tnen  the  duke 
^Bf  Y«M,  then  he  &U  fwy  «Md  against  the 
grand  jury,  because  they  had  not  found  the 
bill  againi>t  CoHadge,  who  is  a  gentleman  that  I 
iMfrer  saw  before  mmvhle  but  onee,  asllmow 
of:  and  he  said,  my  lord  Shaibe^ry  was  a 
little  toad,  bnt  he  wouM  do  his  business  very 
anddenly.  Then  be  railed  upon  the  pariiament, 
and  said  they  were  a  coippany  of  rognies,  they 
would  gire^die  king  no  money,  but  ne  would 
Mp  himto  money  enouch  out  of  the  fhnatics 
astataa.  And  he  said,  9iey  would  damn  their 
soub  to  the  deril  before  their  Catholic  cause 
ahauUsink. 

Seij.  Holiomay.  When  was  this  P      • 

Imn.  It  was  three  or  four  days  after  the  bin 
waa  bronght  in  fgnocamns  by  the  Grand  Jury. 

Just.  Uttei.  Was  hed<Mie? 

Lam.  Yes,  he  was. 

CoiL  Is  that  all  you  hare  to  say  f 

£i0l.  Onething  more,  my  kra.  On  Mon- 
day hot  I  was  at  Uxbridge,  and  a  gentieman 
■nthiaman  on  purpose  to  letme  know  Imust  go 
to  Colebrook,  and  stay  till  they  came  Either. 
When  I  came  there,  I  met  Bryan  Haynes  at  the 
down  kitchen  window,  and  he  was  stirring  a 
glass  of  brandy)  andsweHening  it  with  sugar  ;' 
aaid  he,  Sw,  wril  you  drink  ?  Here  is  the  Imig's 
heaUfa  to  yon:  So  I  draak,  and  asked  him  how 
lie  did.  Do  yon  know  mc,  Sir,  said  he  f  Yes, 
said  1, 1  drank  with  you  once.  Says  he,  you 
hare  a  good  memorv.  So  then  a  pint  of  sack 
called  for,  and  aAer  that  another,  and  then 
down  Mrs.  Peacock;   and  being  very 

r,  all  m  hfr  flowered  silks,  I  asked  what 
gentlewaman  that  was  ?  Said  lie,  it  is  Mrs. 
Fitiharris.  No,  says  I,  it  is  not;  fheysay 
aha  is  goae.  ^t  iaid  he,  it  ts  her  maid  ;  and 
Sheriflr  Bethel  is  to  marry  her:  Ak  I  htirea 
800110  save,  I  tell  you  notliin;^  but  u^hat  is 
iratb.  Ther«nipon,  said  '  1,  SberiiT  Bethel  is 
able  to  maintain  her,  be  hath  a  good  estate : 
But,  sarnl  be,  H  shall  be  the  king's  ere  long. 

Ceii,  Sotfiat  hereisaphin  design  against 
all  the  protestants. 

.  Lum.  So  with  that,  my  lord,  if  it  please  your 
hommr,  I  ebipped  my  groat  down  at  the  bar, 
and  went  out  of  the  'room.  Nay  said, he,  let 
OS  hare  one  health  more ;  tad  40  hc  kid  his 
andlkMflibie. 
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.pogpoe  to  me,  and  wbeii'he  stood  up  for  the  na-  1    ^Au.  Gm*  Wtiarcabooti  m 
lion'6ffood>  bevilifiod  my  eridenoe,  and  after- 
warda  ne  came  to  roe  with  Dr.  to 

be§^  my  pardon ;  but  1  would  not  Ibrgive  hhn 
|br  the  vfaoh  world.  And,  speakiiig  of  the 
lung's  evidence,  said  he,  the  king's  evidence 
areiooked  upon  as  nothing,  as  poor  inconsider- 
able mean  fellows,  and  their  Mlaries  are  lea- 
•ened  ;  and,  said  he,  I  have  had  the  greatest 
*  Koflen  from  court  of  preferment  and  rewarda, 
n  I  wouM  go  from  what  I  have  said,  and  come 
i^ion  tbe 'contrary ;  and  he  repeated  it,  yes, 
imon  iSlbut  faith  of  a  man,  and  from  the  highest : 
0at  said  he,  I  have  a  soul  and  a  body,  a  body 
lor  a  time,  but  my  soul  for  eternity,  and  I  can- 
not go  from  it.  He  went  over  it  again  ;  1 
might  have  what  1  would,  if  1  would  go  from 
wut  I  have  said,  and  come  upon  the  con- 
trary. 

Att,  Gen.  But  he  does  not  go  from  any 
ibing  of  what  he  bath  said. 

CoH.  Did  he  say  what  he  was  offered,  and 
by  whom  P 

'  Broadg,  He  said,  he  had  very  great  oflers 
from  the  court  if  he  would  disown  tne  plot,  and 
go  upon  the  contrary. 

L,  C.  J.  But  he  does  not  disown  it  ? 

Just  Jones.  Nay,  he  bad  a  soul  to  save,  and 
could  not  go  from  it. 

8eri.  Jeff,  You  talk  of  the  contrary,  and  the 
contrary  ;  what  did  he  mean  by  that  ?  What 
plot  should  he  disown  P 

Broadg.  The  popish  plot. 

L.  C.  /.  He  does  not  disown  it,  nor  never 
did  disown  it. 

CoU.  He  would  make  a  |iresbyterian  plot  of 
it  now,  for  he  cannot  say  I  am  in  the  popish 
plot,  rar,  do  you  know  any  thing  more  or  hiro  P 
Or  did  he  name  me  P  Or  that  &  was  to  swear 
against  me,  or  any  Protestant  ? 

Broadg.  No,  only  he  said  the  king's  evi- 
dence were  vilified,  and  looked  upon  as  poor 
inconsideKable  fellows ;  but  it  seemed,  if  be 
would  go  on  the  other  side  he  might  have  great 
preferments  and  rewanls. 

L.  C.  J.  You  make  a  wrong  comment 
upon  it,  Mr.  Cplledge ;  it  was  if  be  would 
retract  his  evidence,  and  disown  the  plot. 

ColL  I  leave  it  to  your  lordship  and  the  jury 
to  make  the  sense  of  it. 

Broadg.  I  saw  Mr.  Turberrile  smce  I  came 
hither,  and  he  asked.  Are  you  come,  Mr. 
Broadgate,  to  give  evidence  against  me  P  Saya 
I,  I  am  come  to  declare  truth,  and  nothing 
but  the  truth. 

SefjeuktJeff.  You  mig^it  have  staid  at  home 
Ibr  any  thing  matsrial  that  you  do  evidence. 

CoU.  CaU  Mr.  Z«l.    (Who  appeared.) 

X.  C.  J.   What  ia  your  christian  name,  Sb  P 

Zeal.   John. 

X.  C.  J.  What  wovAd  yon  ask  him  P 

Serjeant  Heliamay.  Where  do  yoa  dwdl, 
JSir  P — ZeaL  In  London. 

Seq.  Je^.  Whereabouts? 

Zeai.  In  Fettter-laae. 
^  Seij*  UoUomay.   Whai^ooafrymii  are  yon 
mtYr-ZeoL  Somofictohiw,     •  ^ 


irc 
were  yon  bomP 

Ztal.  By  sir  WUIiam  Portmaa%  withm  six 
mitoa  of  him. 

8cq.  Jdf.  What  trade,  Sir? 

ZeaL  No  trade. 

tiier|.  J(^  Have  yon  any  estate^ 

ZeaL  My  father  lias.  I  was  brad  to  wait 
upon  a  person  of  ouaUty . 

ColL   Do  you  know  Turbervile,  Sir  P 

Zeal.    Yes,  Sir,  1  do. 

Coii,  What  do  you  know  of  him? 

Zeal.  Sir,  I  know  nothing  but  what  Mr.  Ivy 
toU  BBC  with  his  own  mouth.  . 

L,C.  J.  Do  you  know  any  thing  of  your 
own  knowledge  f 

Ati.  Gen.  Has  Mr.  TuHwrvile  told  you  any 
thing? 

Zeai.  Not  oonoeming  Mr.  Colledge  he  hsa 
not. 

Co//.  Ivvwaa  amongst  them. 

Zeal.  Yes,  my  kMnT,  he  was  the  Iflrst  thai 
swore  this  presbyterian  plot. 

L.  C.  J.   We  know  of  no  prcshyterian  plot. 

ColL  Can  you  say  any  thing  of  your  own 
knowledge  concerning  Turbervile? 

ZeaL  Nothing  but  what  Mr.  Ivy  told  me. 

Serj.  Jeff.  That  is  not  of  your  own  know- 
ledge, and  so  it  is  nothing,  for  be  is  not  pro- 
duced in  this  cause. 

ColL  Pray,  my  lord,  give  me  leave  to  caU 
Mr.  Ivy. 

aj.  Jeff.  Do,  if  you  will.    (He  stood  op.) 
/.  What  was  ibnt  vou  heard  IVrberrile 
aay  of  me,  or  of  any  nresbyterian  plot? 

Ivy.  I  never  heard  him  say  any  thing  of  a 
presbyterian  plot  in  my  life. 

ColL  Did  not  you  tell  Zeal  tiTsiieh  a  thing? 

Jry.  No,  I  never  did. 

ColL  Haik  you,  Mr.  Ivy,  you  have  awom 
against  me,  have  you  not  ? 

Ivy.  What  I  have  sworn  against  yoa  or  any 
other  person,  is  true. 

ColL  W  hat  have  you  sworn  agahist  me  ? 

Ivy.  I  am  not  bound  to  answer  yon. 

Coll.  Did  not  you  call  me  out  with  Macna* 
mam  and  Haynes,  to  the  Hercules  Pillars  ? 

X.  C.  J.  Look  you,  Mr.  Coiledge,  I  will 
toll  you  something  for  law,  and  to  set  you 
right;  whatsoever  witnesses  you  call,  yon 
Giul  them  as  witnesses  to  testify  the  truth  for 
you ;  and  if  you  ask  them  any  ifDestiona,  yoa 
must  take  what  they  have  said  as  truth: 
Therefore  you  most  not  think  to  ask  him  any 
^estions,  and  afterward  call  another  witness 
to  disprove  your  own  witness. 

C<hL  I  ask  him,  was  he  the  first  time  vidi 
us,  when  I  was  called  out  of  the  coffee-house 
to  hear  Rajmes's  discovery  P 

L.  C.  J.  Let  him  answer  you  if  be  will ; 
but  yoo  must  not  afterwards  go  to  disprove 
him. 

•  ColL  If  he  were  sworn  against  me,  I  wnold 
not  ask  him  any  questions,  for  he  is  aawng 
them. 
X.C./.  Aak  him  what  you  wiD. 
Coll.  Ideare  not  ifhehnyetwamagniMl 
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me*  for  tndy  I  aumol  expeol «  good  aoiwar 
from  him ;  bat  he  was  by  when  mjnes  made 
hk  diseoTecy. 

L,C*J.   Win  yoii  ask  himanyqaestioot? 

Co//.  I  aak  whether  he  hath  giFeo  aoy  eri- 
di»ce^«nuiMt  me  any  where  ? 

Jpy.  I  am  not  bound  to  answer  yon. 

X.  C.  X  Tell  hhn  if  you  hare. 

Ivy.  Yes,  mv  lord,  I  have. 

Colin  Then  I  think  he  is  no  good  witness  ihr 
me*  when  he  hath  sworn  against  me. 

Ivy.  ihave  sworn  against  him  and  others. 
Yea  loMiw  that  tou  ara  I  ha?e  had  a  great 
many  intrigoea  aboot  thb  business  in  hand,  and 
how  we  dealt  with  Mr.  Haynes. 

L.  C.  J.  Look  yon,  he  does  not  call  you  fer 
a  witnen  for  him,  you  can  testify  nothing,  and 
so  you  most  be  quiet. 

CoU.   CaU  Mr.  Lewes.    (Who  appeared.) 

X.  C.  J.  What  is  your  christian  name  ? 

Level.  William. 

Co//.  Pr&y,  Mr.  Lewes,  what  do  you  know 
about  Turberrile? 

Lewa.  I  know  nothing  at  all  I  assure  you 
of  him  that  is  ill. 

ColL  Do  you  know  any  thing  concerning 
any  of  the  evidence  that  hath  been  given  here? 

Laces,  it  I  knew  any  thing  relating  to  you, 
I  would  declare  it ;  but  I  know  somming  of 
Mr.  Ivy ;  it  has  no  relation  to  you,  as  I  con- 
OGive,  out  against  my  lord  of  Shafteriraiy. 

X.  C.  J.  You  would  call  Ivy  for  a  witness, 
and  now  you  call  one  against  bun  ;  and  tnai  I 
^''^  y^^Q*  you  must  not  do ;  but  Ivy  is  not  at 
all  in  this  case. 

ColL.  Do  you  know  any  thing  of  thereat  of 
them,  ilaynes,  or  Smith,  or.Diiffdale? 

La^a.  No  more  than  what  Mr.  Zeal  told 
me  was  told  him. 

ColL  Do  .you  know  any  thing  of  a  presby- 
terianplot? 

Lewes.  Jf  the  court  please  to  hear  me,  I  will 
ten  my  knowledge  of  that ;  but  I  know  nothine 
that  affects  him  in  the  least,  only  that  which 
•oncenia  my  lord  Shaftesbury. 

L,  C.  J.  That  is  nothing  to  the  purpose,  call 
anotlHdr. 

Lemes,  There  was  not  to  kny  knowledge,  a 
word  mentioned  of  your  name  r  I  will  do  you 
aU  the  justice  I  can ;  if  I  knew  any  thing  con- 
ccniingyott,  I  would  be  sure  to  rnate  it. 

ColL  1  cannot  say  who  can,  or  who  cannot ; 
I  am  astraoflcrto  all  of  it. 

L.C.J.  Well,  caU  year  next  witness. 

ColL  My  lord,  there  was  a  petition  present- 
ed to  the  common  council  of  London,  wheiein 
they  set  out^  that  they  were  tampered  withal 
about  a  Plot  against  the  Protestants. 

L  C.  J.  A  petition,  from  whom  f 

Coll.  I  cannotteU  horn  whom  ;  from  some 
of  these  witnesses. 

L.  C.  J.  Who  preferred  and  signed  it  ? 

Coll.  Mr.  Turbernle  was  one.  Pimy  call  Dr. 
Galea. 

L,  C  J.  The  prisoner  calls  upon  you,  Mr.* 
CHrtes.  Whitt  wwdd  you  ask  lum,  Mr.  Col- 
ladgnf^  '  ' 


'  ColL  Where  is  ttie  petition  to  the  comHmn' 
council,  doctor? 

Gates.  I  have  it  in  my  hand. 

X.  C.  X  By  whom  was  it  fResented  ? 

Quiet.  It  was  given  by  Mr.  Tiyriicrvile  and 
Mr.  Macnamarra,  to  Mr.  Wilmore. 

X.  C.J,  Was  you  present  .when  it  was  de- 
Uvered  P 

OtUes.  Mr.  Wihnoredid  delirer  it  to  me  be* 
for^  be  was  apprehedded ;  for,  beii^.  to  com^ 
down  as  a  witness,  he  wss  takm  up  and  cou- 
^mitted  to  prison. 

L.C.J.  Whoaehandsaretoit? 

Oates^  I  know  Mr.  Turbervile's  hand,  h» 
win  not  disown  it. 

Clerk  reads.  It  is  subscribed  Edward  Tttr* 
bervile,  John  Macnamarra. 

L.C.J.  Look  you,  Mr.  CoUedge,  what  word 
is  there  in  aU  this  petition  tliat  is  acontratUctioa 
to  what  they  have  said  now  ? 

ColL  I  did  not  hear  it,  my  lord. 

X.  C.  J.  They  say  they  are  constant  wit- 
nesses for  the  king  asainst  the  papists  ;  and 
they  have  been  tempted  to  unsay  what  thej 
have  said  :  How  does  that  contradict  what  they 
say  now  ? 

ColL  I  suppose  they  say  they  have  been 
tempted  to  turn  the  pk>t  upon  other  people^  and 
to  make  a  plot  upon  the  Protestanti. 

X.  C.  J.  They  have  been  tempted,  they  say, 
by  the  papists,  to  unsay  what  they  have  said ; 
but  the  jury  heard  it  read,  and  wiligife  it  its 
dueweight.  WiU  you  ask  Mr.  Gates  any  cues- 
tions? 

ColL  What  do  you  know  of  Mr.  Turbervile  P 

Oates.  As  to  Turbervile,  my  lord,  a  little  be- 
fore the  witnesses  wece  sworn  at  the  Gld-Bailey 
I  met  with  Mr.  Turbervile,  I  was  in  a  coach,  but 
seeing  Mr.  Turbervile,  I  stept  out  of  the  ooaob 
and  spoke  with  him  ;  for,  hearing  that  he  wa» 
a  witness,  I  did  ask  him,  whether  he  was  a 
witness  or  no  against  CoUedge  ?  llr.  Turber- 
vile said,  he  would  break  any  one's  head  that 
should  say  so  against  him ;  tor  he  neither  wag 
a  witness,  nor.oould  give  any  evidence  wunst 
him.  So  after  he  came  nom  Gxon,  T  taet 
with  Mr.  TurfapTvile  aj^ ;  and  hearing  he  had 
been  there,  I  asked  faim  if  he  had  any  thing 
against  CoUedge  ?  He  said,  yes,  he.  had  been 
sworn  before  the  grand  jury.  Said  I,  ^d  not 
you  tell  me  so  and  so  P  Why,  said  he,  the  pio> 
testant  citizens  have  deserted  us ;  and  *  God 
damn  him,'  he  wooM  not  starve. 

X.  C.  J.  Would  he  say  so  to  )rou  ? 

Oales.  Yes,  my  lord,  he  said  tfioee  yery 
words. 

Seij.  Jtferies.  It  is  Mr.  Gates  saying,  it  is 
Mr.Turfaervile'soatfa. 

Oates.  Several  times  he  did  repeat  it ;  bat 
when  I  asked  hhn  what  he  bad  sworn,  he  said 
I  am  not  bound  to  satisfy  people's  eoriositics. 

X.  C.  X  What  say  you  to  it,  Mr.  Torkcw 
vUe?  . 

Titrh.  My  lord,  the  first  part  of  the  dodos'* 
discourse  m  part  is  true;  I  meihimjnstatM 
fedginga,  and  the  doctor  aligfaied  out  ef  hm 
eooch  and  f|N»ke  to  OMi  and  JBfiisiiat  la 


UMT  tae**  ketAj  tbat  nkl  yon 
BiicottlShcL. 


tooe  MfiMMt  Cdledife  J 


3«« 


ilSl    STA1ftl9IIAU^d«CiEjyuuMlL.i6lii-^3^  flffeo 

iHta  ofAe  duMk  tf  tehni^«iid  Him 

His  imdy  was,  *  God  dann  die  gwpii"  Jto^ 
it  troUi,  I  ^Btk  ili&tbe|iieKlH:6f  oTGodflftd 


^avrflU  fifaii*i;tei|sflMfln^  Iky  imd 
flomejeakmsy  that  I  wis  not  ItvetD.ttaB: 
And  he  told  me,  if  I  waiA^^ouaiatfae  Kkig't 
Head  dlufcylA—Mte  lUMJiml  witha^ml 
dial  aCUBdocMi  And  DeMraAtnHvda  did  1 
speak  with  the  daclfr.a.li«lft&  ahao^  any  en- 

X.  C.  /.  He  said,  yoasaid  yoa  wiaold  break 


Tt&b.  There  was  DO  sochtluagsaidpi^iae. 
An.  Gtn.    Upoa  yoor  o■ri^  did  yoli>  lell 

7\irb.  Upon  my  oath,  I  did-vH. 
.  8irj.J^ici.  INdyoii  teUliim  thai  other 
partage,  when  you  swore  yoa  would  aoUtavfo  ? 
*   3hf^.  Mo,  i  did  not. 

.  OhiM.  ^pon  t^  wordof  a  priait,  what  i 
say  is  true.  My  lord,  I  daa^,  as  1  m  a  Ai- 
nister,  I  speakk alaeeralv,  m  tha  preseneo  of 
CM^tfaia  ratleaBaa  did  say  there  wonis  to 
reo;  whichniadenoafraidof  themaii,aBd  I 
want  my  ways,  and  never  make  with  him  af- 
lerwar^  DordoM  1  ^  Ihr  I  thooght  ho  that 
would  swear  and  cone  after  that  rate,  was  not 
iltobetAodwitfa. 

X.  C.JL  hisTeryimprebaUethatheshanki 
say  so  to  yosL 

.  Turk:  Iahrey«laal»d«poBlMr.OateBHa 
▼anrittmaii^amiaafer  wavod  oonvcAK  nsaob 
wim  him. 

L.C,J.  wm  yon  ask  hhB  any  tfanc  more  P 

Co//..  Do  yoa know  any  thbg  of  tne  nst^ 
dodoe? 

Osta.  I  know  notfaoif  sf  Twharviio  fer- 
Ihcr,  bm  tint  he  AA  present  thk  palltian> 
wherein  he  saya,  he  lays  midcr  ^eat  tamp* 
titismi  la  go  on  tha  other  side^  and  aeenaa 
aoree  n-reeatanin.  And  truly  tiH  I  heard  ho'was 
an«ndeaeeatO»N],afterwhsthehadBaid  to 
re%  Idfal  not  beKofo  it 

.  Ati.  QttL  Dr.  Oatas^  Mr.  Tnbarvile  hath 
•al  changed  sides,  yao  faaTo  ;  he  ia  slill  an 
aridenoe  for  the  king^  yoaare  agnmst  hini« 

Qattt,  Ma.  ibttotiksy,  I  am  a  witness  foe 
tratfxi  aflpBnstftJsehooa  md  snhomation  \  and 
i^aaii  pinaly  be  made  to  appear  there  is  snbor- 
aalioniigainstthe  Protsstaats.  And,  moraorer 
retylasd 

L.  C.  J.  Mr.Oatea,  yon  wonU  do  well  to 
gwduiii  yourself. 

9ai.Jefferies.  H  fhera  bo  any  subooialion 
relating  tiyMr.  Turbervile,  or  any  of  the  other 
wimessas  iUk  hscr  e  now  awofttagiBinst  CoUsdge, 
make  it  out,  doctor. 

.  (Mttm*  Thereis,  my  tovd,  and  there  wiO  be 
made  nulher  to  appear  in  time  to  oome.  To 
lay  own  hnowla^^e^  as  to  Mr.  Smith,  Mr. 
Coilodge  and.  Mr.  SImth  had  aame  prorek- 
mipwOTda  pamed.  betwixt  tiiem  at  SichanPs 
€fldha-honaa^  and  Mr.  Smith*  comes  out 
and  swears,  *  God  damn  him,  he  wouldr 
bmrr€bUed^s  blood.'  So,  my  lort;  il^a  I 


L.  C.  J.  Can  yoiisay  aiw 

bsrwitnawa? 

OaUi,  As  for  Mr.  MngdUe^  I  was  an- 
gagod  lor  him  fQf.§oL  far  Jast  Lait^asBiaeB,  he 
waalsd  mangy  to  gn  dovtt  to  the  aaHaea,  hsaqbg 
paid  some,  dshii,  and  pnt  asmy  aB  hiamisy  y 
and  so  I  esigaged  fer  aotf.  ths*be  basRi«ie#of 
Hiohard  tha>  oaisa  mam  After  h«  cane  frem 
Own,  1  caHad  hpon  him  la  kanlsv  m«o»hio 
money  of  the  limda  a#the  treasmj,  adueii,  an 
nnsraal  reasembsr,  waa  ordered  fciaa  unto  bis 
natitiim,teaoi  heard.  ihadthaOtimaysmd'he, 
Sir,  I  hear  there  is  a  great  mbo  af  my  bainf 
an  andanee :  again&t  whom,  said  J ;  agmnst 
several  ffmtiaianii)  mpf  kiidShaft8hu^,.aad 
others :  Said  I,  I  nerer  heardai^  thin^  ^  h : 
sayshe,  there  m  nobody  hafh 


biai^  saitf  I,Mr.:Smith  yon  preOaa 
9if  ^ bn »  pna% »d.hash  aaiodakdm  silOjEv 

mftaimn^  ]aijttk&  mi-» 


says  ne,  taere  m  noiKMiy  iottii.  m  oanaa  to 
any  such  rejwrt  of  mc,  for  1  odtOod  a»wi 
i  kaow  natfiaig  against  any  Pwlestmitm  Bi^- 
lanc(.  After  that  I  met  with  Do^ale  aft  Rb£^ 
ard'aeoflne'^hoaBe^  anl^  ppmaiag*  hmi  Ibr  thaaio- 
ney,  and  he  ai^^  he  bad  il  nolnnt  tben^  baft 
WMddipayitinahttletime,  Mr.llagdaia^  said 
1,  yon  have  gone,  I  am  airenl,  agsfiaat  your 
oonaeienee,  1  am  sareagamsiwhat  jvati  hastede^ 
cfauredtome.  Saidhe^itwaBallahinjgofCakmift 
Wmcup,  for  I  oouM  get.no  money  elie. 

ML  Qen,  Mi*.  Qim  is  a  thsaough  paeed 
natMBo  anmsft  aRthe  hin^a  aaidsMe. 

Serj.  J^eriet.  And  yet  Dr.  Oaftm  hari^ 
in  aome  mafttevB,  had  iftAot  bean  loe 
of  there  wtomsm. 

Qaim.  IhadbseDalssttpaihamsandpariaqis 
not;  but  yet  Mr.  Serjeant,  I  hadaiwayv  n 
bettar  rapmssion  than  to  need  tbesPa  to 
8tren{[then  it. 

Se^.  Jeffmim.  Bare  any  amn  speak  of  ynor 
reputatmn?  I  know  nobody  domamddia  with 
it;  bat  yoa at»ao  tender  f 

CoiL  Sir  Qeofgo»  now  aman  laiman  hb 
lUh,  I  think  yaodonoido  watt,  to  affionthis 


Seqi.  Je(^BPie&  I  do  not  aAont  him;  haft  new, 
my  lard,  prey  gpwe  us  leave  tooall  ovr  wiu 
nessea.    BIr.  amith,  pray  stand  apw* 

X.  C.  J.  Bfar.  Smith,  do  yon  bear  what  Mr. 
Gates  hath,  said  ? 

Smiih,  No,  my  Loud. 

X.  C  X  llien  speak  it  again,  Mr.  Omaab 

Oates.  Yes,  my  hnrd,  I  will  speak  it  to  his 
ftoe.  He  said  coming  ont  of  Riamrd'aCoffuH 
Hoaae,  thsy  hasinff  Imd  some  praroking  woris, 
as  I  understood  ymn  I  came'  in,  G<^  dum 
'  that  CoHed^,  I  witt  have  his  bleed.:  .and,  my 
"Ittdii  wtai  i  did  ffcproredlutt,  aaA  aaki  tohhn , 
Mr.  Smith,  you  have  been  a  primt^  and  stood 
at  the' attar,  and  inteBd'tohe-  administer  of  the 
chut^ofBnglsnd  ;  theaowisadbdhiMft  baoame 
a  minister  of  the  gospel;  and  he  re^iodvOoA 
daian  thetfoaaal  y  and  he-want  awa^.      •    - 

L.C.£  WhikUay^Tou  to  ii,  M*..8nilh^ 

Smith.  NbtonewordofttuiiBtn»,n|ta3a9i 


Ortet.  My  krd,  now  DogMs  b  «ouie,  I 
aitril  ywfWBilliiiy.BWBi.    Thertwta  a 

rrt  givefr«tt  by  Mr*  IkvdUe»t  OMun,  tte 
OugMt «M paiMaMl^  Md  intmilHmT 
iMnii  it  MS  btt  the  Fpx.  And  ^  sImb 
piMil feoi^Uwit  thekngitoiiiiiNirliildft- 
giuta;  «Mi  tUtl  will  mmkM  wfijpmr  by  tb6 
pipKiu  tiMt  c!S0ed  bin. 
lta9.Jf|MM.  TlMtkbutbyBthMhttid. 
OOes..  He  M  ooalm  tbM  Kie  hed  w  old 
ehfir  Md  j«t  he  gmreoat  1m  wm  pnii— iI ; 
tekaMr,ny)6nit««^  whtt  Imdbcfoicof 
Um,  I  wu  eiy^  fcr  dO/.  I»r  Mr.  Dugdele ; 
4o  vea  onrs  thatf-^-Hk^A  I  do  own  it. 

Oatat.  I  did  mam  UMoyoii  to  IwflMthe 
paynwiit  of  it^^XH^d.  Ifos,  yon  did. 
Cbl«.  Aad  did  not  yon  oomo  to  mo  and 
mw  WW  a  noise  of  yonr  beine  an 
P  Itwasinttowjnstbcfele  1^  Imd 
flhsAsibwy  waslilDni  nn. 

Aiyd.  1  never  spoke  to  you  till  yon  spake 

OdMi.  My  lord,  he  came  and  said  to  me, 
tfa—is  anoMO  of  ny  bsinf  an  eridcaoe ;  now 
I  had  not  heai4  it  thai,  hot  the  day  after  I  did 
tavit ;  aodidid  jnstify  Mr.  Di^vUe,  beeanse 
hm-  had  stid  lo  ase  that  he  had  nolhingr  against 
any  pratsilaatia  fingtamd.  Sb  I  did  studup 
finfmdicalion  of  hhn ;  but  imr  liird,  aflor  be 
hMd.eww8«t  the  Old  Bailey^  I  met  him  atain 
and  pressed  him  ibr  the  money,  aadwved  him 
«ith  It,  why  he^ad  swoni  against  CSUedge, 
when  he  hsillohl  aw  so  and ao  before;  and  he 
sad  it  was  all  along  ofCokmel  Wareup^ftrhe 
oeaM  net  get  bis  mon^  else;  and  eobmel 
Warcnp  dia  pronaise  he  shonld  hare  a  place  at 
•the  enstaaB  ^sttse. 

Da»d.  UpontheomhlharetaksDyandasI 
hone  ror  salvation,  it  is  net  true* 

btk.Ufietm.  HeraisIH^gdale'seathagainst 
Dr.  Oares^s  sayinr. 

Ostef.  Mr.  tteoeant,  yousbaU  hear  of  this 


tat]       tn/inmaAiB,  ssghmias  ilii^ij^^  h^a^ikkm;       km 

it ianmiMlil  ihimryon shevld  ai^rt  MffUhrfii B^ 

OMBf.  bat  I  wifr  ioHnlly  plofveft   thatmywihimsH  pwwre »  iherefete  wL<  &ey 
•gauHly«tt,thalyoQhaveoenft«Mlsdthege»'    aMv-nHMtneedebe  takenfor  Buttf 

pal,  and  dsaM  thedimi^lee.  ny  witness  eenses  and  says  sneh  a  thing  upe* 

Berj.J^»  Mr.  Diigdsle,  yon  heard  what  waa    thiowosd  sf  amiwetqr,aBdiathesraiuiiceof 

God,  and  which  he  ia  leady  to  mamlaia  by  a« 
oath,  sure  it  is  |iotto  stand  for  nodiing^i  aer  t^ 
be  hosted  out  oC  eowt,  beeaive  Mr.  Dugdale 
denies  it  .upon  hieeaibi  Idosmoaa  hewiH 
not  aoknonrjsdge  iu  B«rt»  my  M,  I  am  the 
prisoQer,  and  oannotbe  hewdai  a. witness. fi« 
myssif:  But  God  is  my  witnms}  iie  hsth  sa&d 
amatdeilmaMteaeefinincily}  andhehath 
toU  me,when  I  bare  seen  him  with  Waaeupii  tod 
asked  him  wbjr  he  kept  oompaay  with  Wanmp^ 
•nd  ethers;  saidhe^  Iknowtbef  aiesaspected 
osen,  but  I  must  bep  eempany  with  tem  te 
get  mv  money;  what,  would  you  have  me 
starver  And  when  I  km  him.mctieyoutof 
my  peeket,  end  trusted  ban  with  my  Sorm,! 
dun*d  him  ibr  money  and  oeuld- not  get  it ; 


AtLOem,  It  lean  uahappy  thing  that  Dr. 
ihonbleameia  against  these  men  that 
enpeovted  his  erideneebdbre. 

Vmgd,  My  lord,  I  mof  further,  if  any  Doe- 
tor*  will  oome  forth,  add  say  he  cored  me  of  a 
.daper  any  anch  thiofirJ  wiU  stand  gayty  of  aU 
that  is  imputed  to  me. 

L.C^J.  Mr.  CoUedge,  wiU  yadcaU  any 
ether  wimessee? 

Cs//.  My  kird,  I  think  this  is  not  6ir  deding 
wMmssan  for  hie  life;  beeanse  these  men  be 


I*  >■ 


•  ^  Dr^IiSfWCTy  the  aeost  noted  physician  then 
in  Leaden,  penfod  it  at  ^  comieil  board  both 
.hy  Mabflls,  and  by  the  aaotheeaiy,tfaat  be  had 
beenundti  qaea  m  hie  hands  for  that  diaease  ; 
whidtwassaoha  sNrapoh  Dngdale's cvedit 
4m|  ha  imaaar *  «iid  as  a  wto9ie  mere. 

VOt.  VIII. 


I,  Will  you  pay  me  the  5/.  I  lent  wuf  Ha 
potmeofT;  Mdhe,lshaU  have  at,  for  the  At- 


torney General  hath  made  up  his  aooooots,  and 
is  very  kind  to  me.  Why  tten,  said  I,  why 
have  you  it  not?  ae|d  he,  no  is  my  ftieod,  and 
I  do  not  ouestion  the  get^ns  ef  it;  but  here  It 
new  HWK  to  be  done,  buc£  work  as  my  eon- 
seieaee  will  not  serve  me  to  do ;  there  is  mtwt 
rpguery,  they  will  never  have  done  plotting, 
sad  caunlerplotting ;  but  they  will  make  a 
thonaaad  plots  if  they  can  destroy  tfaie  real 
oneb 

JL  C.  J.  Can  you  prove  this  now  ? 

Cell.  No,  it  was  Bfokeu  to  mysdf ;  and  »► 
hody  waa  by  bat  n^self. 

JL  C.  J«  llften  you  should  not  speakit.  BOL 
you  asked  the  question  whether  a  man  may 
not  be  believed  anon  hii  word,  as  well  aa  lie 
that  is  u|ion  his  oath*  Your  uitneaess  are  net 
upon  their,  oaths,  but  they  may  be  witnesses^ 
and  their  wei^t  is  to  be  left  with  the  Jury  $ 
they  will  eonsidev  how  improbable  it .  is,  that 
these  men  should  come,  three  men  to  oda 
man,  and  all  of  thenk  shotdd  spetk  that 
wbtdi  w6uld  mtice  themselves  rpgues  and^ 
villains;  and  that  one  man  of  tliem.  Smith, 
should  say  such  vile  words,  as  '  God  damn 
him,  he  would  have  his  blood;'  and  *  God 
damn  the  Gospel :'  That  Dusilale  should  con- 
fott  he  vraa  wrought  upon  by  Warctm  to  testify 
aganist  his  eooscieooe;  and  that  Turbervile 
should  say  to  that  purpose,  he  would  pot 
starve;  tliev  have svvom the  contrary,  and' so 
there  are  all  these  three  men's  oaths  against 
one  man's  affirmation ;  but  it  must  be  £eft  to 
the  jmy.  1 

ColL  Ttme  is  hie  affitmation  agaiQst  what 
dvy  three  say.  He  charges  every  one  of 
theiiD,  and  'tis  but  the  single  denial  of  every 
one  of  them  to  his  chaive. 

JL  C.  Ji  Tis  im{Kisnble  tbey  should  oaU 
themselves  such  villains  to  him. 

Osiek  They  must  be  so,  if  they  wiQ  do  what 
dMv  have  WMertakea.  I  hope  my  word  wfll 
be  pehevei  aa  soon  ss  thctr  oam* 

ML  It  is  net  to  be  thought,  but  when  MMgr 
2T 


<i5]     8TATSTMAL$,9SCHAtat8n.  l6ti^Vriti0fS!ipkm»<klleige,     [€« 

it,  and  themhcr  beeme.  he  hath  tmdtoum 


kvf»  twoni  to  ifitel  ne^  dtfy  wOt  tey  iB J 
inch  tfiipy  when  they  MediMgwIwhh  It. 

X.  C.  J.   Hsve  yon  dene  wilb  your  wit 
nwtcj?    Orwiilyoootll«DyiiiiM«r 

Coll.  Wlwt  if  Mid  vpoB  an  hoiwil  man't 
word  in  the  face  of  a  oaort,  it  etntmafyVo^ 
teliefed  aa  w€H  aa  what  ia  airorn. 

L.  C.  7..  Tb  a  tmiaMNiy,  tint  ia  maat  oar* 
tain,  and  mmt  be  kft  to  Ibe  Jaiy,  tbey  moat 
arviffh  one  againit  the  other.  Bot  pray,  Mr. 
CeiMge,  wiU  yon  can  your  wilnaaMa,  ibr  it 
be^iBs  to  IP  on  lato  P 

Coii.  Tbeie  ia  Mr.  Wibnorr,  that  waa  a 
material  witneaa  for  me,  who  waa  foreman 
«f  the  Grand  Jury,  that  woaM  not  find  the  bill 
upon  thb  eridnoe.  Mliat  he  luid  to  my  I 
dont  know,  but  I  am  inftnnad  it  wm  very .  - 
materiaiibrme. 

X.  C.  J.  It  win  be  enough  for  him  to  clear 
himaelf,  «br  be  ia  d^aiged  with  High-Trmaon, 
and  by  two  witoeaMe  too. 

CcU.  CaD  Aksander  Blake. 

L.C.J.  What  da  yon  aak  him  P 

C0II.  Do  yon  know  John  Smith? 

Blake.  Yes,  Sir. 

CoU.  Vm  wiU  yoa  leU  the  eoort  what  yon 
know  df  Jobn  Sknith. 

BUke.  I  ooppeae  you  mean  this  gentlenum, 
Mr.  John  Smith,  Mdt.  cane  to  me  one  morn- 
ing, and  toldf  me  mere  waa  one  Haynea  under 
examination,  and  'this  Hajnea  had  diaoorered 
vary  nMterial  things  agamsl  aome  great  per- 
aona :  This  pasaed,  a^d  within  few  daya  after 
1  met  Mr.  Smith  at  the  Exchange  CoSee- 
iMwae,  and  having  aaluted  him,  I  dmired  him 
to  drink  a  glaai  of  wine,  and  ao  we  went  to  the 
8un-Tarem,  and  when  we  were  there,  I  asked 
him,  what  his  sense  waa  of  HaynesaiMl  hisdis- 
corery  f  Said  he,  'tis  a  Sham-mot:  I  asked 
Imn,  what  he  nUeant  by  that  Sham-Plot:  Said 
he,ilia  a  Meal-Tub-Ptot  This  is  allthati 
know. 

jL  C  /.  Woidd  yon  aak  him  any  thing 
alwf 

filsAe.  I  know  nothing  more. 

CoU.  Do  you  know  any  thing  of  Tnrbenrile 
erDugdaleP 

BUke,  Sir,  1  hare  no  aotpiaintanee  with  him, 
nor  desire  it:  But  I  was  acquainted  with  thia 
gentleman,  Mr.  Stautb,  I  know  him  veiy  well. 

Sen.  Jeffl    You  my  well,  atand  down.. 
•     Cok  CaU  Mr.  SamM  Smith. 

X.  C.  J.  What Mkyou  himP 

CM  What  he  knows  of  Mr.  Smith. 

.8.  SnUik,  Mr.  John  Smith  and  I  have  had 
an  intimacy  and  acquaintance  aereral  months, 
and  since  Mr.  Jobn  Smith  swore  at  the  Old 
Bailey  against  Mr.  Colledge,  and  was  gone  out 
of  town,  sereral  people  luTo  talked  with  me 
caneenringhim ;  and  asking  me  what  I  thought 
of  him?  I  told  them,  I  befieved  he  was  an 
honeat  man ;  howerer  I  would  not  beliere 
otherwise  till  I  knew  a  reason  of  it  llie^ 
teM  me,  that  he  had  swoni  awnst  Mr.  CoT- 
ledge^  Wiethe  was  to  seise  the  ung  at  the  par- 
liament at  Oxford,  and  that  there  was  l,dOO 
baarsia  id  powder,  and  it  wan  to  cairy  on  a 


often,  them  waa  a  Popiah  Plot,  but  he  does  not 
believe  any  Prmbytnian  or  Phttastaat  Plot; 
and,  said  I,  further  aa  to  hia  giving  any  evi* 
dencewith  Irishmen,  I  believe  it  lam  fer  that, 
for  I  have  heard  him  often  say,  iStnev  were  a 
company  of  roguea  that  had  done  the  Iftw^ 
tostant  mtorast  more  harm  than  ever  thcycouU 
do  it  good,  and  bid  me  have  a  care  of  commg 
into  ttieir  comoany.  and  ma^  other  sncK 
thii^  that  Mr.  Smith  here  knowa  to  be  true, 
llien,  my  kwd,  when  Mr.  Smith  came  home 
(for  I  was  very  impatient  till  he  didcome  home^ 
to  hear  eveiy  day  auch  thingasaid  minat  him) 
I  went  to  him  to  aee  htm.  Sakll,  Cousin 
Smith,  I  have  had  great  confrcmto  about  yon 
aince  you  went  awa}',  Sut  I  hope  you  can't  be 
that  ill  man  you  are  raprcacnteo  to  be,  aod 
trul^r  1  would  oeaorry  it  should  be  so :  Pray, 
oouain,  said  I,  I  have  put' every  man  off  with 
this,  that  I  would  suspend  my  bdief  of  yo% 
till  I  had  spoken  with  vou  yourself;  what 
ia  the  evidence  you  have  given  P  They 
my  you  have  awon  a  Preniyterian  Plot, 
or  a  Protestant  Plot,  a  deaign  of  seiiiBg 
the  king  at  teon,  and  of  so  many  barrels 
of  gun-powder  that  were  provided.  Says 
my  cousm,  I  did  swear  no  auoh  thing,  nor 
never  a  word  of  any  such  thing  aa  a  Prateatant 
Pfet,  or  a  Presbyterian  Plot,  and  pray  do  not 
bdieve  it  of  me.  No,  said  I,  I  thought  you 
could  not  swear  any  auch  thing,  because  you 
have  said  ofteato  me*  you  believe  there  was  no 
such  thing.  1  do  not  believe  it  yet,  said  he;  and 
aa  to  whatsoever  Colledge  aaid,  1  did  not  be- 
hove it,  for  he  did  not  teliere  it  himaelf.  And 
Mr.  Smith  told  me  after  hia  return,  that  he 
did  not  know  of  any  Pkotestant  conoemed  ia 
thePkt. 

X.  C.  J.  He  does  not  say  now  it  ina  Protes- 
tant Plot 

S.  Smith,  So  far  from  that,  that  he  told  ma 
after  his  return,  he  dkl  not  know  any  Ftotestsnt 
concerned  in  the  Plot. 

X.  C.  J.  Mr.  Smith,  thua.I  underatand  voo : 
you  say  that  he  said  to  you,  that  he  had .  net 
testified  any  thing  of  a  Protestant  Plot,  nor  did 
believe  thm  was  any  Protestant  Plot,  for  be 
did  not  beliere  what  Gidledge  said  himaelf:  m 
by  that  disoonrm  there  seems  he  did  not  deny, 
but  he  had  testified  aeainst  Mr.  CoOe«lge ;  but 
he  did  not  believe  there  waa  any  Protmtaot 
PlotP 

iSL  Smith.  No,  my  lord,  he  did  not  dei|y  but 
he  had  sworn  affainst  CoDedge. 

Juat.  Janeu  Nor  that  what  he  had  said 
against  Cdfedbne  waa  true  P  * 

S.  Smith.  ^^mykNrd,bathedida<|tbeheve 
him,  and  he  thought  CoUedga  did  not  believe 
it  himsdf. 

Seij.  J€f.  It  seemaMff.  CoUedge  thinks'the 
whole  Protestant  interest  conceaned  in  him*. 

JLC.J.  The  ^estion  is,  Mr.  Colledge, 
what  ^ou  had  in  your  mind,  not  wbm  waa  in 
the  nund  of  all  the  Protastanta. 

S.JSmUh.  This,! do  aay,  1  would nolapeak 


\ 
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n^n^lem  than  tiietMb,  be  did  notdeiiT  bat 
fcgJMkt  iMtrd  College  spedc  'thote  wonn  he 
swore*,  bot  lie  did  not  behev^  him,  and  f  ^mk 
Mr.  Smith  hath  said  that  at  another  time  before 
Mr.  Gaidner. 

'  CM  If  he  knew  of  no  Protestant  Pkit,  it 
was  rery  unlftdy  that  I  diould  attempt  such  a 
thhigmjrself 

A  Smith.  My  lord,  I  find  Mr.  Smith  hath 
been  very  passionate  and  very  in?«terate  of  faite 
against  other  men  that  he  hath  giten  me  a 
'•ry  good  report  of  before ;  and  when  I  was 
twbg^of  this,  I  was  saying^,  if  it  be  trne  that 
people  say  of  ^n,  a  man  goes  in  danger  of  hn 
life  to  convene  with  yon.  Mr.  Smith,  said  he, 
I  do  nntcare  for  all  the  men  between  Wapping 
Mi  Charing-CrOss,  there  is  never  a  man  that 
will  forbear  my  oomptmy,  but  wonid  do  or  say 
an  nraeh  as  CoUedge  hath  don^  or  said. 
J.  Smith.  It  is  tme,  and  I  say  so  stilU 
CdL  It  is  a  contradiction  in  itself,  that  there 
shooki  be  8u<4i  a  design,  and  none  bat  mysdf 
to  doit.  .  God  my  ri^eous  JQ(%e  knows  my 
amoeencv. 
•  JnsL  Jones.  Yon  mig'ht  say  those  words  in 

Sen  they  would  be  of  your  party,  and  made 
y  your  libels  and  poisonons  pictures. 

L.  C.  J.  Come,  call  anodier  witness. 

ColL  Call  Mr.  Tho.  Gardner.  But  my  lord, 
htfw  tUcely  ik  it  that  I.  should  say,  that  I 
wouM  seize  the  king',  when  he,  it  seems,  says, 
he  did  not  believe  there  was  one  man  to  stand 
byne? 

£.  C.  /.  What  say  you  to  this  ffentleman  ? 
;  Coii.  i  never  saw  nim  in  my  lite. 

Oardner.  Nor  I  you,  Sir. 
-  Coii,  I  know  not  three  of  all  that  come  here. 

L.  C.  J.  Well,  will  jrou  ask  htm  any  thing  P 

Coif,  Pray  do  yon  know  Mr.  Smith  ^ 

Gardner,  Yes. 

ColL  lYhat  do  yon  know  of  him  ?  Can  you 
say  any  thing  conconing  this  matter  that  is 
tfwo'rn  against  me  of  tteason  ? 

Gardner.  My  lord,  that  day-fortnight  I 
think  it  was,  Mr.  S.  Smith,  the  gentleman  that 
was  just  now  up  before  me,  sent  for  me  to  the 
Rmnmer  in  Qneen-Streel,  to  drink  a  giass  of 
wine,  ^ere  when  1  .came,  I  Iband  him  and 
Mr.  J.  Smitfi,  that  is  here,  whom  they  call 
Narrative  &nith,  tsUdng  very  briskly  concern- 
ing <nie  Colled j;e,  I  suppose  that  is  the  gentle- 
man, and  the  jury  that  acquitted  him,  and  he 
saidthat  two  or  three  of  the  jurymen  were  ras  • 
cala  and  villains  ;  and,  savs  he,  they  talk  up 
and  dnwnihe  town;  as  if  I  did  intend  to  sham 
the  Popish  Plot,  and  to  make  a  Protestant  Plot, 
wMeh,  said  he,  (vow  to  God,  and  I  will  justify 
it  before  God  and  aU  the  wortd,  that  I  know  of 
no  Protestant  Plot,  nor  ia  there  any  Protestant 
concerned iua  Plotto  my  knowleclge,  but  this 
Colledge^nndtipon'fais  trial  1  believe  he  wifl 
be  made  appear  to  be  more  a  PapiM  than  a 
Protestant ;  DUt,  says  Mr.  Smith  to  4iim,  now 
yon  ave  -  known  to  be  a  witness  in  tins  case,  it 
will  be  a  dangeroos  tinng  for  amanlo  converse 

vitfa.you. 
fyU,  WiB  it  be  MEW  kmmn  that  I  am  a 


popist'f  Mo  mm'  couM  <«v«r  «iy  an  in  tiiv 
wmid. 

Gardner .  JSttyn  he,  I'csre  not  whnt  all  tie 
world  sajTs  of  me,  and  I  do  not  vahie  all  the 
men  Aom  Wapping  to  Charing*Croas,  but  that 
man  that  will  ahan  my  company,  will  say  and ' 
doaamttchtothekiagtaaColledg^  hath  done* 
Bot  then  I  was  saying,  melhinks  it  semnsan 
improbable  thing,  that  such  a  flsan  as^Colledge 
should  aeise  upon  the  king\  or  provide  1,5{99* 
barrels   of  pcmder,  and  those  other  thingn.' 
Upon  my  word,  said  he,  with  some  passion,  • 
dapping  his  hand  upon  his  brnst,  when  Mr. 
Coifedge  did  say  it,  I  did  not  believea  word  of 
it,  and  upon  my  fliith  I  believe  CoUedge  him* 
self  did  not  believe  it  when  bo  toU  me  so. 

ColL  Doyonknowany  thing  more,  Sir  f 

Gardner.  No,  indeed,  Mr.  CoUodge. 

Co//.  Call  Dr.  Gates  agam. 

L.C.J.  Wdl,  whataayyeutolumP 

CoU.  Pray  Dr.  Gates,  Mr.  Smith  chargea 
me  that  I  shouldneak  some  treasonable  wwda 
that  time  that  alderman  Wilooz  gave  you  a ' 
treat  at  the  Crown  tavern^  von  were  there, 
and  pray  how  long  ago  was  it  r 

Gates.  MylonClMardBfr.  Smithspeakiag- 
of  it  at  theGld  Bailey,  and  if  ypu<pleaaetotake 
notice,  it  wasthus  i  this  summer  was  twelve-  * 
monA,  or  I  am  sore  a  great  wliile'  before 
Chiistmas,  the  aMerman  hadanviled  me  Several 
times  to  give  me  a  treat,  and  I  had  not  tkne, 
other  busmess  caHingmeoff ;  butfindingadme^  * 
I  sent  him  word  I  would  come  and  see  him. 
He  said  he  was  a  brewer,  and  troubled  at  home- 
with  customers,  but  he  wouldjnve  me  a  dinner 
at  the  Crofwn  taviera  without  Temple- Bar,  that 
was  the  place  fixed  upon;   there  was  Mr. 
Smith  the  counsellor,  who  had  been  aerviee-  * 
able  to  itae  in  several  instances,  1  did  get  him  to 
go  along  iHth  me,  and  Mr.  CoBedge  was  with 
us,  and  I  heard  Smith  swearing  at  die  Oh^ 
Bailey  that  Mr.  Colledre  and  he  had  diseoursed- 
from  the  Rainbow  ooTOO-house  where  we  met, 
and  went  together. 

ColL    There  I  was  invited  by  aUerman 
Wilcox. 

Gates.  ButmykMrd,  I  wiU  tell  my  story,  I 
am  not  to  tell  Mr.  Synth's.  CoOedge  did  tell 
roe  he  was  invited ;  said  I,  yon  shall  be  wd- 
comeas  fi^  as  I  can  make  you  welcome.  So 
CoUedge  and  I  went  together  from  the  Rain- 
bow oofiee-house  to  the  Crown  tavern  .*  now 
indeed,  Colled^  was  very  pleannt  and  merry, 
and  as  I  think,  the  dutfourse  between  the' 
Rainbow  coffee-house  and  the  tavern  was  4ie* 
twixt  Mr.  CoUedge  andoie;  for  Mr.'Staiith 
stayed  somewhat  behind,  or  walked  before,  I 
cannot  teU  which:  when  we  came  to  the  Crown 
tavern,  we  did,  to  divert  onrsdnea  till  dinner 
came  up,  enter  into  a  philosapliieal  diseoorsn 
with  one  Mr.  Sairaffe,  iwho  was  formeily  a 
Romish  priest,  but  wis  Savage  is  sinoe  par- 
donei  by  the  king,  and  is  a  member  or  the 
Church  of  Ensiand,  and  hadi  beefr  .profcssoe 
of  divinity  and  philosoohy  beyond  sea.  :  Xlu% 
as  1  remember,  was  the  discourse  before  we 
dined,  tin  we  went  to  dittier ;  itwaaconconc 


nlont»  0»  iiiMNil;  so  am  m 
6M%h«wfiwi^oiieai4Qftliei«Mit»  the 
othcar.  1  iwuember  tb<re  wag  wwae  limaane 
bttwixtDr.  0«tor  aai  Mr.  avrage,  wIm,*  1 
think,  hitli  beea  «  jeioil,  mi4  il  ww  abMt 
some  points  of  plukiaopby  and  ilmoity ;  boA  Ibr 
treMbii,ld»uoC  ranmlMrUietoBsiofit,      ' 


1  amoQiiideflfcCoyedgenid  doI  m  ttog  ai' 
tkat  time ;  ani  myrMaoii  ktbis,  Ifanr  wett 
remember  Mr.  OriMge  didael  lunaalt  <bw« 
upon  osendeof  the  tSble,  and  feUaalnpi  and- 
unlem  lie  talked  traaaon  in  hie.  afeap^  thave 
oooldiMil  be  any  awsh  thing  laid,  and  it*  it  bad 
been  aaid,  it  wovU  have  been  heard* 

An.  Gen.  Mr.  Smith,  did  yon  i 
Mr.  CoHedge  apeak  an  m  word  ofthekiMr  ? 

T.  Smth.  likTerinmylile.    Andif  Iwi 
now  to  take  the  Sncnunent  npon  it,  I  conkt 

*Wj^*  Yon  nNd  tn  owwce  with  him^ 
Mr.  Smith,  did  he  never  aayany  thhig  lihn  hr 

to  yon? 

T.SmUk.  Good  MLr.  Seqeam^  yen  taarl 
oan  take  te  Saeramant ;  pray,  let  na  hanaae^ 
rpflfftJiOM. 

Serj.  J€^.  Who  did  lefleet  npen  yon  ?  Idid 
not  redect  npon  Ton. 

Jnrt.  JoiMi.  Mr.  Smilh,didhe*nereri 
yen  any  of  theae  piotavea  ? 

T.SmUk.  Ne,&,ben0rerdid. 


9m  sTkVLTtajaj^^»cuiM4Mim4\6$t^^  (64t 

i«8tliM  ewtenoe  irf'  God,  whrthar  dliat  eeidd    company  did  ill  k  nn,  and  the  laUn  wa  an 

be  proved  by  natund  demonatmtbn,  and  who-    Ug,  that  there  was  littlb  mom  than  lor  Hie  r 

l(ier  or  no  the  aeul  waa  immaMnl.    My  lord, 

aAcr  diimer.  Smith  went  away,  I  did  not  bear 

^leaal  diaooavre  of  any  aami  thnig  aa  ho' 

npeeka  of,  and  Mr.  Smith  and  GObBdge  had  no^ 

^fNsonrpa  io  ray  hearing  from  the  ooaee-honse 

tothetavera;  and  when  we  were  in  the  tavern, 

we   did   discourse  %bout  those   two  poinls. 

CouDsellor  Saaithy  my  lord,  will  jnatify  a  graat 

djsal  of  thie»  and  my  brother  loo,  who  vraa  with 

WL    Bnt  when  I  heard  Mr.  South  awearaa  he 

dfd  about  this  matter  at  the  OU  Bailey,  Idid 

wlly^  ny  bnd*  in  my  eoosciniQe,  hmk  upon 

him  tp  be  fiwawQcn  m  that  partioubr. 

Serj.,^1^.  Andhedoea-swearyenaxeotttin 
this, 

L.C.J.  Will  yon  eak  him  any  mere  fuea- 

tions? 

Oala.  If  yenr  lordship  please,  be  speaks  of 
Mr.  Wak^«s  ta  he  a  awn  that  eontiibntea 
money  to  buy  arms,  powder  and  shot.  I  tfamk, 
air  Georae  JeaEeries  knows  aUennan  Wihsoz  is 
a  flun  of  another  empkyment 

a.  Jisf.   Sir.  Georsn  Jeficviea  ^om  not 
to  be  aa  evidenee,  I  assure  yon. 

If  C.  J.  Do  you  ask  bim  any  more  %aeB« 
tiopa? 

Oal«f..I  do  not  desir&ar  Geoi|;e  Jefibriea 
to  be  an  evidence  forme,  I  had  credit  in  par- 
liaments, and  air  George  had  disgrace  in  one 
of  thein.* 

.  SeQ.  J^  Your  servant,  Doctor,  yon  am  n 
^fi^y  man,  and  a  phikaophor. 

Co//.  CaUMr.  thLfikmth. 

X.  C.  J.  Whit  wonM  youmk  of  ban  now? 

CoU.  CounsellorSBikfa,  here  is  John  Smith, 
or  Nanrative  Sbmh,  whkh  yon  jdesse  to  cell 
him,  hath  charged  me  with  speaking  treason  at 
our  going  to  dumer  at  Mr.  Wilcox's  ;  I  re- 
member yon  ware  there,  and  I  think  yon  and 
I,  andDn  Gates  and  his  brother,  and  Mr. 

goodwill  Wharton  weat  together ;  I  did  iell 
[r.  Smith  of  it,  but  1  did  not  stir  a  step  ont  of 
the  eoffee-holiae  with  lam,  but  went  away 
before  him.  How  long  ago  is  it  since  we  had 
tbnt  dinner  7 

*  r.  SmUh.  My  lord,  if  your  kfdship  pieaee,  I 
do  very  well  mmember  Mr.  iUdcnnan  Wilcox, 
so  Ibi^  called  hin^  dki  deaire  to  give  Dr.  Oatea 
a  treat,  with  aome  other  of  bis  friendi  at  the 
Crown  tavern  wiihoatTeBfl^Bnr;  butraally, 
my  lord,  as  to  the  oerlHn  tiaae  I  do  not  re- 
.  member  it,  but  to  nnr  beatremembrttice,  my 
bttd,  it  was  before  Christmas  but,  and  some 
time  before  Chiistmas  last. .  And,  my  lord,  1 
was  there  an  the  lime  ;  Mr.  Smith  was  at  that 
timeaomewbataatianger  to  dm,  something  I 
had  heard  of  his  name,  and  f  did  stay^bere 
all  the  while;  I, remember. Mr.  Alderman 
Wilcox  was  to  go  otitof  town  that  day  ;  and 
traly,  as  to  any  matter  of  treason,  or  treason- 
able words,  or  any  thing  tending  towards  ft,  I 
am  confident  notniog  was,  or  could  be  spcdcen, 
and  the  room  was  a  very  small  room,  and  our 

•  See  4  Cofabi  Pari  Hiat  p.  uiA. , 


Coll.  Good  sir  Geoige,  do  not  reflect 
myevUenee.    It  aeema  Mn.  teMt  ia^   ' 
in  the  time;  for  ha  aaysitwaaat 
but  Mr.  Smith  says  it  waa  aome  timebeiiwn. 

L.C.J.  Mr.SaBithdoesnolaaTso,dia«( 
tain  time  be  cannot  tell  exactly;  vntyoorwit- 
nesses  say  it  was  then.. 

r.  Smith.  I  do  speak  as  mnch'as  if  I  w«e 
upon  my  oath  ;  andl  dolmew  what  an  enth 
is,  I  thank  God,  and  whaCitis  to  spank  beferft' 
a  Court  of  judicature;  and  I  know,  and  do 
speak  truth  as  much  as  if  I  ^nere  npon  my 
oath;  andldosay  IdidnethearCoUedfs*  ^> 
any  one  elae  that  waa  in  thai  coaspeny/ at  thai- 
time,  epeak  any  thing  mfleeiny  lym  the  kiay 
and  ^vemment,  or  eay  tbmg  tending  Io- 
wardHit. 

Juat.  Jonet.  Canyon  lamemher  mnltar  ao 
distinclKr,  whidi  Dr.  Gates  saya  wis  n  year. 
and  half  agv? 

L.C.J.  yp^thisanmaMrwialwalve  month. 

Just.  Joacf.  And  can  yon  tcU  ao  ioi^'ngnk 
not  only  year  own  acttons,  but  teatify  to  idl 
other  men's  actionatoo  that  ware  in  the  ream  f 

T.SmUL  I  eanaot  tell  what  Dr.  Oala^ 
memory  is  as  to  the  tinm.;  but  I  roUMmbar 
the  place,  the  oeoasion,  and  the  pamona  ^at 
were  there. 

Just.  Jmet.  And  yon  take  nnaii  ye«ta  hnve 
such  a  perfect  memory,  aa  to  tne  aotkmaef  dl 
the  persons  that  were  jn  the  room. 

T.  Smith.  I  do  net  sneak  of  all  that  w^ 
done,  bnt  I  say,  I  remember  no  naeb  thing  tiint 
was  said,  and  I  believe  no  such  thing  wna  said^ 
and  I  have  given  ynn.  mgr  irceaana  w%. 


C4»}       'WATfiTBMXSiMCajmMlL'lAuu-^  (^ 


«  tenMiMif  lM|«ovided anpi logo  toOxmnf. 
llioToluiownhuii  thoBfr  t^peo  ycofff  or  tfiore* 
abovlii  mi,my}md^  1  dokaoir  ihalbe  ilid 
tiRialljridowilbftCiieof  pteioli  be^fore  him. 
iriod  bdbratbottiiBoI  ha^^oeowuMi  to  bor* 
roir  hb  hone  of  bin,  ot  tho^lootioB  for  Wert^. 
miMt^  tho  ImI  nittmenl  that  tat.thore,  and 
I  hod  it  dica  with  a  caae  of  piatate.  I  hkewiae 
hoCTOWpditatliirhaahnaalMt,  theauno  hotae 
wdtheaamopiatolt  they  wore,  I  did  at  tho 
aanotainoaoeaaiNtof  flUkrinnoar,  whioh  he 
toldmehodidproFido  againftlho|iafiatst  lor 
he  aaidy  he  did  expect  we  should  haToabraeh 
withthem.  £UMll,dbooitrattbloyoiinelffor 
dial,  they  dare  not  meddle  ;  said  be,  tiiey  will 
do  DO  harm.  And  aa  I  remember,  h.waa  a 
awtof  anponr  made  of  silk  lo  wear  'under  a 


ColL  Itwasstlk-annoar  only  for  the  thrast 
of  a  sword.  And  I. assure  vou,  my  lord,  I  had 
hut  one  suit,  but  one  case  or  pialoisi,  and  but  one 
bone.  I  had  two  beibre ;  but  they  did  not 
then  make  a  traitor  of  me,  that  wm  all  that 
ofer  1  had ;  bi^  if  I  had  ten  hones,  and  nofer 
so  many  aimonrs,  I  declare  it  upon  my  .lahn- 
tioB,  Imtendedk  for  nothing  hutagamsf'the 
papvtSfiftheyshoiddmakeadiatnfbaiioe;  and 
whatever  Idid)  waa  with  thai  desi^a,  and  truly 
by  tho  grace  of  God,  I  would  not  have  been 
the  hwt  man  than ;  but  I  see,  whatever  I  pro- 
vided myself  with  ibrthal,  they  l^vo  turned 
it  all  another  wny,  that  it  may  be  behoved  the 
Prstestanlsweioagninattheiung  and  tho  es- 
tablished govommont. 

Xb  C.  X  Thoee  observations  mav  bo  |iro- 
per  ftr  you  at  last.    Qoonnowiritnyonrevi- 


CoU.  My  lord,  I  am  not  a  man  of  that  great 
memory,  I  may  forspet  it,  and  therefore  I  speak 
it  now  vrhilst  1  tbiu  on  it. 

X.  C  J.  Set  it  down  in  your  paper. 

€a//.'8mitfa  saiFs,  I  talked  with  him  com- 
ing ftom  Ridund^s  Goffee-bouae  tiB  we  came 
to  the  tavern;  Idodeclafis  it,  I  went  away 
UAire  him,  and  .went  aw^  with  Dr.  Oatm. 

L.  C.  J.  Aak  Bit.  Smith  that  question,  if  you 
wiO. 

.  CoU,  Pray,  sir,  do  yon  know  who  went  to- 
gislherthitfaer. 

7.  Smith,  I  dare  not  undertake  to  say  that, 
I  oaanot  tail  whether  he  went  from  Ao  Rain- 
lMMP>Goffi»e-houBe  with  us,  or  no. 
•.CtUL  Ho  says,  sArr  we  had  dined,  we  di- 
vided oufselves  into  cabalsr  two  and  two  togo- 
tlmr;  Idodeobre,  H  ia  thatwhidi  istfaenal 
tnitfi,  1  ftU  aatoepbehrod  thetaUe ;  if  any  body 
WM  divided,  it  is  more  than  1  know  ;  bnt,  lir. 
Smith,  yon  oan  tell,  becauae  he  says  I  spoke 
tsensaa  to  him  whenlvraainthersom,  hoand 
I^noM  cabal. 

T.SmUh.  Mykurd,  I  remember  nothmg  of 
-thl*,nordobeheivoit;  for  I  told  you  <the  room 
^rsa  aoJiltle,  that  wo  could  not  divide oorselvoo: 
Ami  it  is  impossible  in  such  a  little  compass 
too  many  aavi 


AHeen  of  JUS  9  it  «a^  bo  000  might  tdk40d^ 
that  ihotiama  next  to  himt  but  then  tho  cqm« 
panv  must  hear;  and  whether  thmr  did  fo  or 
no«  tcannottell,  1  donot  remember  BIr.  Smitb'o 
saying  any  thing  to  any  partioohurpenan;  bat 
tho  great  engpgemont  was  between  Jh.  Osleo 
andMr.  S^vase, and  about  wome  qoeatioiia  itt 
divinity,  and  metis  the  great  matter  I  took  no- 
tice o£ 

Coil,  However,  my  lord,  I  deebre  it,  that 
was  above  a  twdveHnqndi  ago»  and  1  bepe 

your  loidahip  and  the  jury  do  obamoo,  that  thM 
was  no  new  arms  were  found  but  vHbat  tiwo 
provided  agraat  while  ago|  all  thatlniow  m^ 
know  I  was  never  without  a  caae  of  .pistok  and 
anhorm,thoogblwasbnftajoinar,  jsid. thorn 
is  no  more  that  you  see  nfiw..  And  to  what 
Smith  said  about  goitag  into  cabals,  that  yo« 
hear  Mr.  Smith  dwaiea 

L.  C.J,  Will  you  call  any  oUborwitMnes?. 

ColL  Ye8,ifitploaaayoQV)oirdahip.  Do|k>u 
know  nomore,  Sur? 

7.  Smith,  I  know  wi  other  thing,  if  Idid«  I 
would  declare  it. 

(M.  CallDr.  (hta^  fafotfaer,  Tfr  flimiiuj 
Gates.  My  tord,  thus,  yoa  see  Soulh'a  teati* 
monyisAlse. 

JLCJ.l  do  not  seetiiis  contradiolp  his  oiilL 
for  bespeaks  of  soveral  tiaM0  4iat  ha  did jq|u£ 
with  you ;  one  was  at  Wdcox's,  whMi «  this 
they  speak  of. 

CoU,  Mr.  Smith  says,  there  was  only  that 
great  discourse  going  on  in  the  room,  and  thoio 
was  nosucb  thing  saoabals  whkc^  hospeakaot 

X.  C.  J.  What  do  you  say  to  thio  wttnam  f  - 

Coll  Do  you  know  Nairalivo  Smith  f     . 

S.Oat€$.  Ye8,Sir. 

CoU.  Wba$  do  vou  know  of  Idm  ?  Wm 
you  at  the  dinner  which  Mr.  Wilcox  ga?e  your 

S,  Oatei,  Yes,  yes,  I  was  at  that  dinner. 
CoU.  WerovouatthoGellbe-hooaewbttil 
vpont  along  wita  your  hrottier  f 
S.  Oaia,  Yes,  we  went  with  yoo. 
Co(i.  I>id  Mr.  Smith  go  with  W  ? 
S,(kuet.  Yea,Mc«Simdifellowadus. 

ColL  Did  you  hear  any  tmasonahbdiaooipns 
between  usf 

&  Ga^tfa  Not  the  kast  of  a  tillla  wmd. 

CoU,  Did  we  go  inio  cabals  two  and  tnota^ 
geldier  there  ? 

S,  Oatei,  There  was  notning  at  all  of  cahris 
thatloaw,fvomtho  tiiioof  gamg  todiinar; 
for  we  camejustw  dinner  was  gomg  into  iho 
room,  aa  t  reaaeoMer. 

Sen.  JeJMet.  What^  yomneanly cahala> 

i9.  &l0f.Thatia,as  Idisoecnby  MbibOadge, 
asif  thewhadbeenoabalaamongA  the  cam- 

pany. 
Jmt.  Jbaec  lliat  k  going  by  coqdaa; 

8.  Oaies,  Yea,  ysa. 

Sen.  Jtf/ma.  What  did  they  talk  of? 
a,O0iei.  Tb0RwaaQQihBDgata]l<apokmu»C 
Sik  J^sTMi.  mbat,  didlh^  my  Mthhig.aH 

S,  £k$a,  NaOmg  hut  matter  0fctmmsndk» 
course,  matUM 
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mg  of  country  afilufs;  there  were  t^rertl  that 
bodlande  in  the  country,  and  they  were  talk* 
tig  of  these  ihinga. 

Just  Jofier.  Were  yon  there  all  the  while  f 

S.  (kUe$,  Yea.' 
•  8aj.  Jefaria.   Hark  yon,  air,  were  there 
»o  dihMifeationain  divhiity  P 

8,OtUe$,  Not  at  all. 

Sen.  Jefftries.  Nor  of  philosophy  ? 
.  5.  Qsler.  No. 

8ei).  Jefferiei,  'Why,  pray  air,  did  not  Dr. 
OateaandMr.  Savage  talk  tery  pleasantly  of 
two  great  qneationa  in  dinnity,  the  heing  of 
God,  and  the  immortafity  ofdbeaoul? 

S.  Oatet.  There  waa  not  a  word  of  that,  hot 
onnr  common  diseoorae. 

tarn:  Jefftriei.  Are  yon  sure  there  was  no 
sndiniRg. 

S.  Ouies.  Not  that  I  know  of,  hi  the  least,  I 
aat  at  tahle  with  them. 

Sag.  J^riet.  Was  it  such  a  little  room  that 
yon coulohear  all  was  said  P 

S.  Oo^ef .  There  was  room  enough. 

JL.  C*  J.  People  cannot  give  a  perfect  ac- 
count of  all  things  that  have  passed  so  long  ago. 

ColL  I  did  not  hear  that  discourse  myself, 
because  I  was  asleep  behind  the  table ;  and 
peihaps  Mr.  Oates  cannot  remember  it 

SloL  Gen.  Was  it  before  dfainer,  or  after 
rffamer  that  Colledge  lell  asleep  behind  die 
table? 

S»  Omits.  He  waa  not  asleep  to  my  remem- 
brance all  thowhile. 

Sen.  Jeff.  Recollect  yourself  pray,  was  Mr. 
CoOedfle  adeep  there? 

S,  (Mtet,  I  do  not  remember  he  was. 

L.  C.  J.  It  is  irapoasible  to  give  an  account ; 
and  therefore  wimesaes  in  negatives  are  of  lit- 
tle value. 

Coil.  Did  Mr.  Smith  and  you  and  I  go  to- 
gether f-^.  Osfei.  Mr.  Smith  followed  us. 

JL  C.  /•  How  do  you  know  that  ? 

8.  Oates.  For  you  and  I,  and  my  brother  went 
together ;  you  were  a  saying,  when  we  came 
out  of  the  coflfee-house,  hi  a  jocose  way,  Come, 
doctor,  I  will  go  along  with  you,  and  be  one 
of  your  guard.  You  Sm^e  it  m  a  jesting  way. 
So  you  may,  if  you  please,  said  my  brother. 
And  so  he  went  by  my  brother's  side,  and  1 
went  by  Mr.  Gottedge>s  side. 

Coll.  Do  you  remember  how  long  ago  that 
wapP 

&  Oslei.  It  waa  the  last  summer;  but  to  say 
cmctly  what  mbnth  I  cannot 

SoL  Gen.  Mr.  Oates,  answer  me  this  qnes- 
tMNi,'i»ny,  Sir. — 8.  Oates.  Yes,  Sir. 

Sol.  Gren.  From  what  place  did  you  go? 

8.  Oates.   From  Riehard'a  ooflee- house. 

Sol.  Gen.   Who  went  along  with  Colledge  ? 

8.  Oates.  He  came  along  with  my  faroSier 
and  me ;  for  he  said  to  my  brother,  1  will  be 
one  of  your  guard. 

8ol.  ben.  Who  went  along  with  Mr.  Smith  P 

8.  Oates*  I  do  not  know,  I  took  very  little 
notice  of  things. 

SeQ.  J^.  It  is  sufBcient  that  he  can  tell 
«^  went  witti  CaUedge, 


•  8.  Oates.  I  remember  one  tfamg :  itr.'thMi 
woukl  ^un  have  persuaded  me  into  something 
that  my  brother  dioold  talk,  but  1  heard  no- 
thing ;  aaid  I,  do  not  examine  me  upon  such 
things,  for  I  took  fittle  notkse  of  any  tldng; 
but  this  I  can  say,  whereas  he  doth  charge 
Mr.  Wilcox,  the  gentleman  did  not  speak  five 
words  all  the  time  he  %raa  there. 

Seij.  Jef.  He  does  not  use  to  be  ao  melan-' 
chdy,  I  assure  you. 

8.  Oates.  I  did  wonder  at  it  myself,  but  be 
was  not  long  with  us ;  for  I  do  not  think  be 
was  there  a  quarter  of  the  time ;  it  seems  be 
had  a  aon  8it*k  in  the  country,  and  he  was  go- 
ing thither. 

Coll.  Have  you  any  thing  againat  Macna- 
mamP 

L.  C.  J.  He  ia  no  witness  here. 

ColL  Do  you  know  any  thing  against  Mr. 
DugdaleP— S.  Oates.  No,  not  1. 

Coll.  Then  I  can  say  no  more  lo  you. 

X.  C.  /.   Call  another  witness. 

CoU.  Callfiohon. 

L.  C.  /.    What  do  you  ask  him  P 

Coll.  Do  you  know  John  Smith  P 

Bolron.  Yes. 

Coll.  What  do  ^ou  say  against  htm  P 

Bolron.  May  it  please  your  kwdship,  the 
last  25th  of  July,  Mr.  Smith,  and  Mr.  Mow- 
bray, were  tnteUing  from  York  towards  Lon- 
don.  We  ky  the  94th  at ,andthe9^ 


we  were  travelling  towards  London :  Mr. 
did  aak  me  if  1  did  remember  what  diacomse 
there  was  betwixt  sv  John  Brooks  and  1  at 
Feny-bridge  when  we  were  coming  up  before* 
to  London  P  I  desired  him  to  tell  me  wiiat  dis- 
oouiae,  and  I  would  tell  him  if  I  did  remember 
it  or  no.   So,  my  lord,  lie  did  say,  the  discdurse 
was,  that  sir  Jonn  Brooks  did  sav,  there  wooM 
be  cutting  of  throats  at  Oxford,  and  that  the 
parliament  did  go  provided  aome  with  eiffht, 
some  with  six,  some  with  four  men,  and  mey 
were  to  meet  at  Grantham,  and  go  together. 
This  discourse  I  did  remember,  that  air  John 
Brooks  said,  they  went  with  hone  and  aims  to 
secure  them  from  highway-men ;  and  sir  John 
Brooks  did  then  furmer  declare,  that  the  dis- 
course was,  there  would  be  cuttmg  of  throats, 
at  Oxford,  which  made  them  go  with  arms  to* 
defend  themselves.    Mr.  South  did  further, 
upon  the  25th,  S6th,  97th  and  98th  of  July 
(and  it  waa  our  frequent  diacourte)  tell  me,  that 
be  had  given  his  majesty  an  aecount  of  it, 
which  occasioned  the  dissolving  of  the  parha-. 
ment:  that  discourse  that 'was  made  to  the 
king,  was,  that  sir  John  Brooks  should  say^  * 
that  there  would  be  cutting  of  thnoati  at  ObK- 
ford,  and  that  die  parliament-men  went  pro- 
vided with  four,  or  five,  six*  or  ten  men  a^ece; 
and  he  fid  teU  me,  that  he  had  given  a  turtfaer 
account,  that  there  was  to  be  a  contidl  at  Gran-  * 
tham,  wherein  it  was  resolved,  tlutt  it  waa  bet- 
ter to  sieiae  the  king,  than  to  let  him  go  on. 
Now,  this  I  knew  nothing  of,  but  he  wonld 
have  pamiiaiiod  me  to  have  giaen  in  this  ear* 
dense  against  sir  John  Brooks,  aa  to  this  die-* . 
But  I  deelaie,  I  did  never  hear  it. 
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•Qd  Bir.  Smith  was  tke  Qui  nMn  lb?t  erer  I 
bBUrdjltfrom,  I  never  heard  il  before  in  my 
life.  . 

Coll.  Would  he  ba?e  had  you  been  an  evi- 
deacei  and awore  it?  , 

Bob^on,  Yea,  he  aaid,  he  had  ffiven  an  ac- 
ommtof  it  to  the  kioff,  and  if  I  did  manage  it 
rightly  against  my  fofd  Shafteabury  and  Col- 
Ie4ge»  heivottU.make  me  for  ever ;  those  two 
persons  were  mentioned  all  along.  Bui  I  do 
dadaie  it,  I  did  never  hear  him  speak  treason 
aaainst  the  king  in  my  life.  And  he  did  fur- 
th(Br  ten  me,  that  I  most  sav  so  and  so ;  for  if 
we  did  not  agree,  it  wouui  supnify  nothing. 
But,  my  lord,  1  know  nothing  of  the  matter,  I 
never  heaxd  an^  one  speak  of  it  but  Mr.  Smith. 
My  lord,  this  is  true,  Mr.  Mowbray  was  the 
man  that  waa  by  when  it  was  discoursed. 

Just.  Jones.  He  would  have  had  you  sworn 
it,  would  he? 

Bolron,   I  discovered  it  to  my  lord -mayor. 
.  Ait.  Gfn.   When  did  you  discover  it  ? 

Bolron.   Soou  after  I  came  to  town. 

Att.  Gen»   When  was  it  ? 

Bolron.   Some  time  last  week. 

Ait.  Geifi.   Was  it  on  Sunday  last  ? 

Bolron.  Jt  was  the  beginning  of  the  week. 

Sen.Ji^.   Thou  art  such  a  discoverer. 

Bolron.  My  lord,  itis  veiy  true  what  I  say. 
If  I  had  known  any  such  thmg,  I  would  have 
discovered  it. 

Serj.  Jeff.  Thou  wouldest  have  discovered  it 
before  that  time,  of  my  conscience. 

Coll.  My  lord,  he  hath  been  an  evidence 
against  thePapists-as  weU  as  Mr.  Smith  ;  and 
therefore,  pray,  sir  George,  do  not  nukke  your 
nourishes  upon  him. 

Serj.  Je^  He  was  an  evidence,  but  had  the 
misfortune  never  to  be  believed. 

Att.  Gen.  Do  you  know  of  any  pictures  of 
Mr.  Col)edKe*s  making  ?  Have  you  seen  Rary 
Shew  ?'^&lron.  Never  in  my  ufe. 

Ait'  Gen.  Did  not  you  shew  it  in  Oxford  ? 

Bolron.  No,  never  in  my  life. 

Serj.  UollowaAf.  Did  vou  never  declare  to 
amy  gentleman  at  Oxford,  that  Colledge  made 
this  picture  I 

Bolron.  I  have  seen  the  Character  of  a 
Popish  Successor,  but  I  never  saw  Rary  Shew. 

Scg.  Holl.  Here  is  the  very  gentleman  that 
will  make  oath  of  it 

,  Bolron.  He  was  suppoeed  to  make  them,  I 
did  not  know  that  he  did. 

^teij.  Jfiffn  I  do  onlv  desire  one  thinf,  I  do 
not  say  that  ever  you  nad  Rary  Shew,  but  did 
you  ever  tell  any  body  that  CoUedge  made 
any  of  these  pictures  ? 

poL  I  have  hwd'of  such  a  paper,  hut  I  did 
never  see  it  in  my  Ufe. 

j.  J^.  Do  you  know  that  gentleman,  Mr. 
I? — Bolron.  I  know  him  not. 
J^,  I  would    ask  you,  whether  you 
ever  liad  any   discourse    with   that    gentle- 
in^n  ? — Bolron.  Never  in  my  life. 

Then  |he  Gentlemm  was  awom,  being  a 
Maslerof  Arts. 


Seq^Jef.  What  is  the  gentleman's  name? 

Seq.  Holl.  Mr.  Chariett,  ofTrinity  College. 

Sei^.  Jeff.  Pray,  Sir,  do  you  knowUiat 
personthere? 

Chariett.  My  lord,  in  the  new  Coffee«hctisft 
that  was  by  the  schools,  that  was  set  up  in.th« 
parliament  time,  there  was  a  gentleman,  that  is 
m  the  court,  1  think,  one  Mr.  Dashwood,  and 
one  Mr.  Bojc,  were  there,  together  to  drink  a 
dish  of  cofiee,  and  hearing  that  some  of  the 
evidence  were  there,  we  desired  their  company 
up,  and  that  gentleman  was  one  ;  and  amop^ 
otlier  diiicourse,  they  were  speaking  of  somo 
pictures,  and  they  sliewed  us  the  picture  of  tha 
Tantivies. 

Serj.  Jeff.  Did  this  man  shew  it  you  ? 

Chariett.  This  very  man.  It  was  the  pic* 
tures  of  the  Tantivies  and  the  Towzer,  and  he 
told  me  they  were  made  by  Colledge,  he  was 
a  very  ingenious  man. 

Bolron,  I  know  nothing  of  it ;  the  Charac- 
ter of  a  Pooish  Successor  I  have  seen,  but  never 
the  other,  I  never  shewed  him  any  such  thing. 

Then  the  Pictures  were  shewn  him. 

Char.  It  was  something  like  this,  but  I  can- 
not say  for  any  of  die  other. 

Bolron.  The  Character  of  a  Popish  Succes- 
sor, I  say,  I  have  seen,  and  Colledge  himself 
hath  told  me  he  made  the  Character  of  a 
Popish  Successor,  I  do  not  deny  that  I  have 
seen  that. 

L.  C.  J.  Would  you  ask  him  any  mons 
questions? 

Bolron.  My  lord,  I  have  something  to  say 
concerning  Mr.  Bryan  Haynes  ;  inJanuary, 
February,  and  April  last,  several  times  I  was 
in  his  company,  and  I  heard  him  say,  he  knew 
nothing  of  a  popidi  plot,  nor  of  a  presbyteriaa 
Dlot  neither  ;  but  if  tie  were  to  be  an  evidence 
ne  did  not  care  what  he  swore,  but  would  swear 
and  say  any  thing  to  get  money. 

Just. /ofl«s.  DidheteDyouso? 

Bolron.  Yes,  I  did  hear  him  say.  To  day  ha 
would  be  a  pajpist,  to-morrow  a  piesbyteriaii,  he 
did  not  care  for  religion,  he  would  never  die  for 
religion,  he  would  m  of  that  religion  that  had 
the  stronsest  party.  My  lord,  he  told  meso  at 
my  own  nouse  in  Fleet  street. 

Coll,  He  would  say  any  thing  for  money ; 

Erav,  my  lord,  take  notkx  of  that,  for  so  I  nnd  < 
edoesw 

Bolron.  Then  there  is  Dennis  Macoaouirra, 
and  John  Macnamarra. 

Sen.  Jeff,  We  have  nothing  to  say  to  them.* 

Coll.  They  have  been  evidences  against  me ;. 
thouffh  you*  do  not  now  produce  &em,  they 
are  all  in  a  string,  but  they  are  not  now  brought, 
because  my  witnesses  are  prepared  to  answer 
them. 

L.  C.  J.  Win  you  call  yomvnext  witness  ? 

ColL  Mr.  Mowbray,  pray.  Sir,  do  you  knoif 
Narrative  Smith  as  he  calls  nimself? 

Mowbrmf.  Yes,  my  lord, 

Coll.  What  do  you  know  of  it? 

Mowbray.  I  came  up  from  York  with  him 
when  I  returned,  after  I  was  commanded  down 
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wgt9t  Ae  UDiff*s  ftocmnt  to  give  in  evUeiioe 
aMinst  dir  IfiEs  Stapleton,  he  came  to  me  the 
3i  «f  Anguat,  andealM  at  my  houaem  Yoik- 
shire,  and  waa  Tery  importimajle  for  me  to  eorae 
np  to  London  wft&him  ;  fbr  lie  aaidy  he  had  a 
toiler  oome  to  him  which  commanded  hit  pre- 
ieuee  at  London  very  suddenly,  and  he  pro* 
dnoed  that  letter  which  he  aaidcamemin  a 
gentleman  of  the  court,  or  some  court-de- 
^dant }  flo  he  read  the  letter  m  Mr.  Bohon't 
hearing.  We  act  forward  on  Sondav,  and 
upon  our  jootney  to  London  he  told  me  he  had 
aom^tfaing  cf  impoiiaiice  to  impart  to  me  ; 
aoupon  &e  road  ne  began  to  diacourae  of  the 
parffMiumt  and  of  the  dlegal  proceedinga  and 
aibitFuy  power  of  the  two  last  parliaments ; 
he  aaid  their  proceedmgs  were  very  illegal  and 
aihitrary,  and  he  benn  to  open  some  of  the 
voles,  aathat  which tteyToted,  that  those  that 
ahooUlend  the  king  money  upon  thecrown 
linda.  ahould  be  enemiiea  to  the  king  and 
Ungdom,  and  those  that  counaeUed  the  King  to 
diseolrethepaitiament;  and  he  repealed  many 
vQlaa,  and,  said  he,  these  are  signs  of  arintrary 
power,  and  certainly  they  design  to  take  off 
Ihe  kuig ;  so  he  proceeded  furmer  to  ask  me, 
-what  was  the  disooune  of  air  John  Brooks, 
when  he  came  up  before,  and  he  did  much  tm- 
portfmeme  to  say,that8ir  John  Brooks  did  affirm 
theie  would  be  cutting  of  throats  at  Oxford, 
and  that  the  king wasto  be  seized  there  ;  I  told 
himlcouU  have,  no  plausible  pretence,  be- 
cauM  I  had  no  acquaintance  with  sir  John 
Brooks,  nor  did  I  come  up  with  him;  upon 
which  he  applied  himself  to  Bolron,  and  im- 
paitnned  bmi  for  the  same  ;  he  asked  me  who 
I  came  up  wHh  f  I  toM  him,  I  came  up  with 
three  members  of  pariiamcnt,  my  lord  Pairfox, 
■rJohnlIcwley,imdMr.  Stem;  he  asked  roe 
what  discourse  wehadtinon  theroad  T  And  he 
nked,  whdher  ^ey  had  any  discoune  that 
tended  to  jnstiA^  mir  former  Totes  ?  For  he 
said,  if  they  ifid  think  to  justify  any  of  these 
totca,  or  if  iher  would  not  allow  the  king 
moonr,  and  stooa  upon  the  bill  of  exclusion, 
he  flttd,  thai  was  pretence  enough  for  any  man 
to  swear  that  iSnxt  tras  a  design  against  the 
king,  and  ikat  the  king  was  to  be  aeized  at 
Oxford. 

CqU,  An  exodent  pretence  indeed,  andlike 
thereii 

Mifmb,  He  would  have  tempted  me  to  swear 
against  my  kNPdoffhdlesbuiT  the  same.  And 
he  said,  it  would  be  well  ir  I  did  appear  on 
Colledge's  trial  ai  Oxon,  for  it  was  a  thing  of 
great  conneguence ;  the  popish  pk>t  was  thrown 
•ut  of  doors,  aad  no  man  was  looked  upon  that 
did  speak  of  it 

Jutft.  Jbnet.  Was  all  ihis  in  the  presence  of 
Mr*  Bolron?  

Momb,  No,  my  lord.  When  he  was  dis- 
coatanig  about  sir  John  Brooks,  Mr.  Bolron 
rid  up  to  us,  and  he  applied  himself  to  hun, 
hecauaa  I  told  him  I  Iwd  no  plausible  pretence 
to  swear  against  him,  having  no  aoquaintanoe 
wiAhin* 


Sarj.  J(^[^  I^y*  6fa>  let  ma  ask  yon  one 
fociitMm,  When  came  yott  fron  Toik  r 


lCb»k  We  801  forward  the  9d)lay  of  AngiHt 
from  Wenforidge; 

Sery.  Jeffl .  rar,  who  cime  with  yon  intiba 
company  r^MovV  Mr.  Botron. 

Beaj.J^.   That  was  a  Sunday,  aa  I  take  M. 

Mowh.  Yea. 

Sen.  Jeffl  Then  pray,  how  long  did  yonoon- 
tinne  before  yon  came  to  London  f 

Mowb,  ItlunkwecameinontfaeThnradsy 
after. 

Sen.  MF.  When  was  the  first  tfaae-Mr. 
Smith  came  mto  your  company  ? 

Monb,  Upon  the  load  on  Sanday. 

Serj.  J^  Was  that  the  font  time  f. 

Mowb,  Yes.  He  had  been  at  Yo4t,  and 
went  farther,  and  after  wardi  came  tons. 

Seij.Ji^.  When didyou oome firomYoik? 

Moaub,  About  the  Thursday  before,  if  I  be 
not  mistaken. 

Serj.  J^  Waa  it  in  a  week  before? 

Mowb,  Yes,vrithinawedcitwa8. 

Serj.  Jd^,  And  you  and  Mr.  Bobon  cant 
together  l^lfbw6.  Yes. 

Seij.  Jeffl  And  yon  kft  Mr.  Smifli  bdund  ? 

Mowb,  Yes. 

9en,J^,   And  he  overtook  you  upon  the 
*roadr 

Mowb.  Yea,  he  was  to  go  further  into  tbe 
north  as  soon  as  the  trial  of  sir  Miles  StnlelsD 
vras  over,  and  thenfore  he  did  Tery  aouai  im- 
portune me  to  stay  in  the  conntry  tin  he  came 
to  go  up  with  me. 

Serj.  Jeff:  What  day  was  the  trial  of  air 
Miles  Stapleton  ? 

Mowb.  On  ^e  Monday  before. 

Se^.  Ji^  You  are  sure  of  that,  and  tiiat  Mr. 
Smith  went  further  into  the  nordi  ? 

Mowb.  I  see  him  take  horse. 

Serj.  Jtf.  But  he  did  not  come  into  die 
company  of  you  and  Mr.  Bolron  tifl  die  Sundi^ 
after  diat. 

Mowb.  See  ye.  Sir,  he  did  desireme  to  slay 
in  the  country  till  he  came,  for  he  had  a  lUsi- 
ness  of  great  oonccniment  to  impart  to  me,  but 
it  would  be  a  week  or  a  fortnight,  ere  he 
came,  but  yet  he  came  in  a  shorter  tinie,  for  he 
said  he  had  received  a  letter  that  brought  him 
up. 

Serj.  J^.  You  are  sure  of  this? 

Mowb.    Yes. 

Sen.  Jdf.  And  you  did  not  see  him  from  tiie 
Monday  before,  till  that  Sunday  ? 

Mowb.  No,  no. 

Sen.  Jeff,  Now  dien,  I  ask  you,  where  was 
that  place  ne  met  with  you  ? 

Mowh.  At  Wentbridge. 

Ser}.  Je^  And  then  you  came  ftnm  dMoee 
toward  London  the  neiia^aj  P 

Mowb.  Yes. 

Serj.  Jeff.  Now  vrouM  I  desire  to  know  of 
you,  for  i  perceive  he  did  attack  you  to  say 
somediing  against  sir  John  Brooks,  and  ftrnhng 
that  you  could  not  do  it,  because  jou  had  no 
acquaintance,  he  ^plied  himadf  to  BdrOD. 
I  wovkl  knowt  was  it  buweui  thal'plaoe  and 
London?— Jloa?6.  Yes,  itvras4 

Se^.  Ji#  And afterthe third  of  Anfuat? 

Ifiwib  I  €i|  it  wia  aikec  he  id  onii 
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Mamb,  I  Nfer  JDyself  to  Mr.  Smith,  he  am- 
not  deny  but  be  came  up  with  us  at  tiMf 

time.  .... 

Serj.  Jeff.   Yon  v^me  eitaiiiined  at  air  Miles 
Stapleton^s  trial,  was^u  not,  Mr.  fidbwbray^jl- 

Serj.  Jeff.  l>id  tbe jul^  bdieie  you f 
Mmvh.  They  did  aoquit  sir  Miles  Stafdetoiu 
ColL  Tliatiii  nothing tD the purpcMe,  sowas 
Mr.  Smith  too,  • 

X.  C.  /.  Would  you  ask  any  thiog?  ra<terA 
Corf/,  Call  Mtt.  Bolroii/  ,      . 

X.  C.  /.  If  you  have  any  mone  vitnasMBti 
pray  call  tliem. 

Jufit.  Jrmef.  Mr.  Mowbray,  was  Mr.  'Mamfm 
witeby  when  this  diacoorBO^ was?       .  .    r 

Momkray.  No,  she  wqs.  in  town,  ahediiiM 
go  down  with  hun  at  all. 

L.  C.  J.  Aie  yott  Mr.  Bolron's  wife? 
Mrs.  Boiron,  Yes;  ■ 
JL.  C.  J.  Wdl,  wbHt  do  yottssk  her  f 
ColL  MrSi  Bolron»  pray  do  you  Icnois  Mt* 
JohnSnuth?  -^        -^ 

Mrs.  Bolnm*  Yes,  Idoknow.fcim.  '  •      i  ' 
QolL  What  can  yon  say  ot'him  P 
Mrs.   Bolron.  He  sent  several  times  for  tnyi 
husband  and  Mr.  Mowbray  to  my  hotase,  SDcae« 
thii^g  he  would  bare  them  bt  concemed  in^ 
somebostnesohebadin  hfsiid,  ^' 

L.  C'J.  When  was  that  9 
Mrs.  Bolron.  Within  Acse  thiee weeks,  shw 
he  came  np  iVom  Yotk-asakees. 

Coil.  Yoo  may  see  there  was  annndentand^* 
ing  between  them  th^n. 
Just.  Jonei,  Did  they  go  accordingly- P  : 
Mrs.'  Bolron.  Now andth^ntiiey  hare  gmie 
to  hira»  but  they  knew  his  busmess,  becaaoe  tbey 
had  diacouisa  with  him,  as  they  said,  upon  the 
ruad,  and  they  would  not  go.' 

L.  C.  J.  Would  you  ask  her  an j  thing' dseR 
Whatdo  you  know  more ?  *    * 

Mrs.  Bolron.  Noting,  for  I  am  ost  ODethil 
stirs  much  abroad. 
ColL  Call  Mr.  Ererard. 
L.  C.  J.  What  do  you  ask  him  f 
ColL  An  for  Mr.  fiverard,  I  need- not  tiA  him 
whether  he  knows  hhn,  for  they  know  olieano^ 
ther  wen  enough.     But  Mr.  Everttif,  that 
I  would  ask  you  is  tliis,  What  do  yon  knoii# 
of  Mr.  Smith,  and  of  thisoontrifaiice  against 
me? 

-  Everard.  Mr.  Smith  I  have'  been' to* see  of 
hite,  and  he  toM  m<f,  he  knew  of  no  nreshyteilait 


Abq./^  I  thought  it  had  been  the  S4tk  of 
July  that  you  set  out,  and  continued  your 
journey  the  35th,  96th,  87th,  a8Ch«  and  99th^ 
Aiaa,  wa  have  k)st  a  gr^  deal  oi'^roe  between 
llr.  Bolron  and  Mr.  Mowbray.  Bohroa  said, 
it  was  the  25th  they  lay  at  such  a  place,  and 
yon  asvgntifn  to  the  3d  of '  Aiunisl ;  yon  are 
mistakra  oertaii^y,  as  to  point  of  time* 

Mowh,  See,  Sir,  I  will  look  In  my  ahna* 
Hack,  it>  aU  set  down  there. 

SeQ.  Jeff.   JUst  us  see  now  if  your  Oxfbrd 
journey  be  as  well  set  down,  as  your  jonmey 
m  Lamm  is; 
'  Motfik.  Here  is  my  afananack,  Sbr. 

Just  Jones,    Here,  look  npon  his  almanack. 

Se^.  Jeff.  Mr.  Jones,  I  aon't  care  for  his 
almanark»  I  had  rather  Mr.  Mowbray  and  Mr. 
BolfOB  oootd  bring  their  almanacks  together, 
and  I  weild  have  Siem  compaaed.  to  see  whe- 
ther the  3d  of  AugiKst  m  one  be  the  25lh  of 
July  in  the  ptber.  l)id  yon  discourse  with  him 
npon  the  road  the  Sd  of  August,  and  not  before, 
and  Bolnm»  ibai  came  up  with  you^  dtscouraed 
with  him  the  SAth  of  July  ? 

Momk  lam  mistaken,  I  find. 

Seij.  Jeff.  Ay,  that  you  are,  one  of  you,  nraat 
grossly. 

Mout*  See,  Slf,  here  m  my  ahnanack, 
whereby  I  Qi^d  that  it  is  my  mistake ;  but 
pray,  see  Sir,  here  it  is  set  down,  the  day  we 
oaaie  out,  waa  the  34th,  the  day  we  came  up 
to  London  waa  the  S7th. 

Serj.  Jeff:  How  didat  thou  set  out  the  dd  of 
August  from  that  place,  and  yet  oome  to  Lon- 
don the  37th  of  July  ? 

MoKb.  J  will  lefer  myself  to  Mr.  Smith,  as 
to  the  time  we  came  op,  and  here  is  my  alma* 
nack. 

Serj.  Jeff.  I  will  bdieve  thy  almanack  to 
speak  truth,  though  it  have  never  so  many 
errors  about  the  changes  of  the  weather,  sooner 
than  I  will  believe  thee. 

ColL  I  perceive  the  man  is  mistaken  in  the 
month  and  the  times ;  but  pray,  ray  lord,  will 
you  pleflMf  te  see^  for  justice  sake,  it  the  ahna- 
nack be  new  writ 

X.  C.  J.  Look  yoo,  here  is  the  matter,  Mr. 
CoOoi%e,  he  was  asked  again  and .  again,  what 
day  it  was,  and  he  was  positive  to  the  dd  of 
Aiuniat 

ColL  Ho  was  mistaken,  but  his  ahnanack  is 
ngtat. 

L.C.J.  He  speaks  raahly,  that  ia  the  best 
canbes^d. 

Mowbk,  It  waa  a  mistake  of  mine,  sir  Qeorge, 
hut  my^  almanack  is  ri^rt. 

Sen*  Jefi  Na^^,  li/b.  Mowbray,  doaH  enter 
into  dialogues  wiih  me,  I  only  make  %  little 
oliisii'ailion  upon  your  ahnanack. 

iioak,  It  wan  only  my  mistake. 

JL  C.  J.  Youaraa-rash  man  to  aiBrm  so ;  if 
yen,  haA  aa  ahnanack,  you  sbonldhava  eooi^ 
suited  il,  OS  rsimed  to  it 

Sei^  Ji^..  Na][,  wer  have  last  a  day  e^n 
bif  yew  alsianacii;  fee  your^  says^  It  was 
tb*  3llb  yoik  amm  to.  town,  dokroo^  Urn 
S8tb. 

Yoi.  tin.  •'^ 


or  protestant  plot,  and  when  my  tord  H owaril 
was  tried,  that  is,  the  bill  bffmgtit  agahMt  hito, 
he  said,  he  wonderpd  how  my  kyra'  Howard 
could'be  guilty,  and  that  both  hiitisdf  and  I 
wfre  joined  as  evidence,  to  that  jury,  only  til 
put  a  gloss  upon  the  eridenoe ;  fbr,  say»  he,  1 
nave  nothing  material  to  say. 

Coll,  Mr.  Everard,  do  yoalmow  anythkig 
more  concerning  him,  what  he  httth  said  A 
other  times  concerning  me  f 

Evernrd.  I  hare  told  you  already,  wbal  1 
have  heanl  him  say,'  that  ne  ttionghtlhere  waa 
no  Protestant  or  Presbyterian  plot:  atad  tb ftl  ilo# 
if  bte  withh^  tU$  liitkrwbBe, 

2U 
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ColL  Pray,  8ir,  was  tliere  not  loiiiediMoarie 
Iwtirixl  Jtifltioe  Wareap  and  jou  in  Iinoob*t- 
Inn  walfcaP 

Evermrd,  U  jiMtice  Wareup  an  evidence 
•ben  P— X.  C.  J.  No,  no. 

Co//.  ItisbuttiieeTMlenceofapresbvlerian 
plot ;  tberetoie  pray,  Sir,  what  was  tbe  dii- 
conne  between  justice  Warcap  and  you? 
What  would  be  bare  had  you  done? 

L,  C.J.  I  think  it  is  not  material,  there  is 
^odnag  of  Mr.  Warcnp  in  this  trials 

Everard.  If  the  court  does  allow  of  it,  I  will 
freelyteUit. 

ColL  My  hMrd,  the  papists  design  is  to  make 
a  protectant  plot  to  turn  off  their  own,  and  they 
bc^  with  me ;  but  if  I  should  go,  they  would 
Mt  be  satisfied  wi^  me,  they  wouM  be  at  others. 

X.  C  J.  There  is  nothing  oonoeming  a  pres- 
byterian  or  protcetant  plot  w  the  case. 

Coil.  My  Ion),  if  there  be  no  presbyterian  or 
protestant  plot  and  others  to^n  ra  it,  how  oould 
I  do  it  myself?  it  is  impossible  I  should  have 
audi  a  design  of  seisbff  the  king,  and  improbable 
I  should  speak  it  Now,,  my  lord,  this  man 
was  solicited  to  come  in  for  an  efridenoe  of  such 
apkit. 

Eterord  That  is  true. 

L.C.J.  1  tdl  you  it  is  not  material,  Mr. 
Wareup  is  not  oonoemed  in  your  trial. 

Everard.  Justice  Wareup  would  have  pei^ 
■naded  me  to  have  sworn  against  some  Lonis  a 
presbyterian  ploc  ;  bat  I  deny  that  I  know  any 
such  thing ortfaem. 

CoU.  The  papists  aim  isnotat  meonly,  but 
at  othen. 

fieri*  Jefferia.  We  have  nothing  to  db  with 
what  you  and  justice  Wareup  talked  of.  For 
example's  sake,  my  lord,  let  us  have  no  dis- 
eourses  that  concern  third  persons  brought  in 
liera* 

X.  C  /.  Weald  he  hare  persuaded  you  to 
iay  any  thing  that  was  not  true  P 

Everard.  He  did  not  say  positively  those 
words;  but  this  he  said,  i  knew  several 
Lords 

Just.  Jofiei.  Now  here  is  Mr.  Justice  War- 
cup's  fiune  traduced  behind  his  back,  in  the  &ce 
,  of  the  country,,  and  it  is  nothing  to  this  cause 
before  us. 

ColL  My  lord,  I  desire  to  know  what  he 
knows  of  these  tiling,  and  that  he  may  speak 
it  out ;  it  is  a  material  thing  for  me  and  others : 
hero  is  a  design  of  the  papists  to  turn  a  plot  upon 
the  protestants ;  they  begin  with  mc,  and  if  they 
have  my  blood,  who  may  feel  the  eflects  of  it 
next  I  cannot  tell. 

X.  C.  J.  IVuly  I  think  it  not  material  to  your 
case,  and  indeed  it  is  of  ill  consequences  to  have 
any  roan  traduced  behind  his  back,  as  Mr. 
Wareup  is. 

CoU.  My  lord,  Macnamarra  told  me,  that 
that  man  would  have  seduced  him  to  have  re- 
tracted his  evidence ;  upon  my  salvation  it  is 
true. 

L.C.J.  We  meddle,  not  with  Macnamami 
neither,  he  is  no  evidence  against  you. 

(2oU.  Macnamarra  hath  swocn  against  me  at 


the  Old -Bailey,  and  at  the  findmg  the  hill ;  Intt 
they  have  laid  him  by  upon  seme  tribk  or  other. 
I  desire  Mr.  Everara  may  tell  what  he  knows. 

Everafd.  I  would  not  reflect  upon  any  person, 
nor  will  I  answer  it,  if  the  court  do  not  think 
fit. 

Coil.  My  lord,  this  isfoulpfey,  if  I  die  my- 
self for  my  country's  sake,  I  can  do  it  freefy, 
and  the  will  of  God  be  done ;  I  wooM  have  the 
truth  out  for  the  sake  of  the  protestants. 

Everard,  I  am  very  willing  to  tell  the  truth 
if  the  eourt  think  fit. 

ImCJ.  I  see  not  that  he  says  Mr.  Wareup 
would  have  had  him  swear  that  which  was  not 
tnie. 

Everard.  But  this  he  said,  if  the  court  will 
allow  me  to  speak  it,  justice  Wareup  said,  that 
oertainly  tliere  was  a  presbyterian  pm,  and  such 
things;  and  that  some  Lords,  some  of  Hie  pro- 
testant protesting  Lords  must  be  guilty  of  it ; 
and  said  he,  oertainly,  you  know  much  of  it, 
you  know  such  and  such  things,  therefore  you' 
may  safely  swear  it,  since  you  know  it ;  so  by 
argument  he  would  prove  first  there  was  a  idot 
and  combination  among  those  Lords,  and  then 
said  he,  diis  you  may  safely  swear. 

Just.  Jo*t€$.  What  is  tnb  to  your  purpose,* 
Mr.  Colledge  f    only  Mr.  Warcup^s  name  is 
brought  upon  the  stage  when  he  is  not  here  to 
vindicate  hhnself. 

X.  C.  J.  Would  you  ask  him  any  tfainf^  elae  f 

Coll,  If  he  does  know  any  thing  more  of 
any  of  them,  I  desire  he  would  speak  it. 

Ever.  Concerning  (Ir.  Haynes,  be  told  me 
it  was  necessity  that  drove  him  to  speak  any 
thing  against  the  Protestants,  and  the  hard 
P.  and  the  gratitude  he  did  receive  firom  the 
citizens. 

[Then  Mr.  Jones  acquainted  the  Court,  that. 
Mr.  Warcuj)  was  Just  come  in,  and  desired  to 
vindicate  himself.  But  the  King's  oitier 
counsel  waved  it,  saving,  there  was  no  weight 

in  it.] 

X.  C.  J,  Where  did  be  toll  you  this  ? 

Ever,  Id  the  fields  near  Gray's- Inn. 

X.  C,  J,  How  long  sinre  ? 

Etver.  About  tliroe  weeks  ago.  I  asked  him, 
Mr.  Havnes,  said  I,  I  would  not  draw  you' 
from  your  testimony  in  any'thine,  but  how  can 
this  be  congruous  m  what  3fou  nave  said  for- 
merly, that  you  knew  nothing  by  them .'  The-* 
truth  is,  said*  he,  I  will  not  say  much  to  excuse 
myself,  but  my  nife  was  reduced  to  that  ne«' 
cesaity,  that  she  begged  at  Rouse's  door,  and 
craven  some  salary,  and  Mr.  Ronse  vrould  not 
give  her  any  ;  and  said  he,  mere  necessity 
drovemetoit. 

Coll,  He  found  better  pay  in  another  pjaee; 

Ever.  And,  says  he,  it  is  sdf-preservation 
in  the  next  place  ;  for  I  was  brought  in  Guilty 
when  I  was  taken  up,  and  thenpfora  1  wasT 
obliged  to  do  some  things  to  save  my  life. 

ColL  Pray,  as^-  h»rd,  and  gentferoen,  observa 
what  this  gentleman  says,  Haynes  takes  this 
course  to  destroy  innooent  peisoBS  for  falsoir« 
preservation. 

e 
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^'  JBpef.  Bolides,  he  toM  me  tbere  is  a  jndg- 
ineat  impending  upon  the  nelioa,  said  he, 
lither  vperi  the  Taogj  or  oaob  the  people,  I 
know  not  whieh ;  but  these  InabioeD's  swesr- 
ihg  asipsiost  thenn,  is  justly  fsttea*  upon  them 
A>r. their  Jqiustice  sg«iiist'the  Irish  ta  outing 
tbein  of  their  estate. 
Coii.  So  he  did  it  then  hy  way  ofreveDSte  ; 

estates,  I  am  sure ;  therefore  they  bad  no  cause 
to  sirearai^nst  me.  But,  Mr.  Everard,  have 
you  any  more  to  say  coneeming  any  of  them  ? 

Ever.  No  more.ooncenuDg  those  persons 
that  hare  sworn  against  you ;  I  can  say  luo 
•more. 

Co//.  AstoDugdaleorTurberviie? 

£ver.  >0,  inU^.     . 

Coll,  As  to  the  Presbyterian  Plot,  Sir  ? 

Ever.  If  the  Court  does  aiiow  ooucerDing 
CiMMar  persons;  but  I  would  not  intrude  any 
thing  but  what  the  Court  shali  think  lit. 
.  Coli.  I  know  not  but  the%  may  come  in  against 
me ;  therefore  pray  tell  what  you  know.  Mr. 
£ireiard,  do  you  know  any  thing  more  ?  Pray 
let  me  know  what  you  know. 

Ever.  Nothing  of  any  person  that  has  ap- 
peared against  you  as.  yet,  but  what  I  have 
told  3fOu.-~(Jii//.    They  may  do  sq,  Sir. 
.    Jm  C.  J.  And  then  we  may  properly  hear 
him  to  them,  and  notbdbre. 

CoU^  I  desire  to  know  who  they  are ;  pray 
Joline  know  their  names  T^Ever.  Fitz-gerald. 
.   JUkCJ.  He  hath  been  no  witness  here. 
.    Co//.  CaU  Thomas  Parkhmst 
.    JL  C.  J.  What  do  you  ask  him  now  he  is 
here  ? 

. .  Cs//.  What  do  you  know  ooneeniing  Mr, 
Duedalv? 

rarkhunt.  Sir,  the  latter  end  of  the  last  No- 
vember, when  the  parliament  sat  at  Westmin- 
ster, several  times  Mr.  Dugdale  havuig  pro- 
plised  me  his  further  Narrative  to  publish, 
whieh  .he  ponted,  I  met  him  sereral  times ; 
pne  tame  I  met  him  at  Richard's  coflee-house, 
andf  it  was  towards  the  evenhig  before  ym  went 
away  ;  he  told  me  and  Mr.  Sy  mouds,  that  he 
ims  to  speak  with  Dr.  Tonffue  ;  and  he  lold 
us,  that  this  Dr.  Tongue  did  he  at  Mr.  Col- 
hike's ;  and  he  having  spoke  the  day  before, 
ItfM  several  times,  of  the  danger  he  was  in  of 
^  being,  asmsinatod  by  Uie  papists,  Mr. 
^ymonds  and  I  offered  to  go  wHh  him,  and  we 
look  a  coach ;  for  we  did  not  know  where  l^Ir. 
(ioUedge  hred :  he  had  then  a  rheum  in  bis 
fyes*  and  was  not  well ;  so  we  acoempaoied 
bun  to  Mr.  Colledge's  to  speak  to  Dr.  Tongue, 
b  iras  (he  evening  when  we  went;  and  whilst 
we  took  a  pipe  of  tobacco,  in  our  disooune  we 
mra  speating  of  the  times,  and  the  danger 
ri  the  fw>ists ;  so  CoUedge  look  down  a  st^- 
ha^  thathjipg  iipttone»  which  he  said  he  had, 
tndbesaid  be  had  a  quilted  coal  of  defensive 
armour,  and  he  said  he  had  a  blunderbuss  in 
his  heuse,  and  two  pistols.  Bqt  I  little  thought 
of  any  thing  of  this,  nehber  did  I  know  weli 
vel^at  I  was  auhfttnaed  down,  for :  bi^t  these 
•ODalanriahis  bonis^  and  it  wm  qdI/  n 


discourse  that  he  was  prbrided  against  the 
papists ;  so  I  put  the  Kteel  hat  upon  my  head, 
and  pulled  it  off  again,  and  so  did  Mr.  Symoods. 

Colt,  Did  I  scty  any  thing.  Sir,  who  I  haA 
those  arms  against  ? 

p4krk*  At  that  time  there  was  no  discourse 
in  the  world,  but  of  thcr  danger  of  the  papists; 
and  he  saidhe.was  provided  ^r  tbeipy  if  they 
did  coine  to  make  any  disturbance. 

X.  C  J,  When  was  it.  Sir? 

Fark.  It  was  about  the  latter  end  of  Novem* 
her,  I  have  the  Narrative  that  I  printod,  which 
was  the  2Zi  or  34tb,  and  I  hare  no  dir^o* 
tions  but  that  to  remember  the  exact  time.  So 
we  carried  Mr.  Dugdale  home  again  in  a  ooaah; 
and  gave  him  a  pint  of  wide  at  bis  lodgings. 

L.  C.  J.  This  does  not  contradict  Mr.  Diig« 
dale  at  all. 

Park.  Mr.  Dugdale  does  own  this  for  a 
truth. 

Seij.  Jef.  So  may  any  body  own  it. 

Co//.  Where  is  Mr.  Symonds  ?  Pray,  Sir^ 
what  do  you  know  of  Dugdale  ? 

Stands,  What  about,  Sir  ? 

Coll.  I  have  your  name  here,  Sir^  bi|t  % 
know  not  for  what. 

Sjfmondt,  I  can  say  the  same  that  Mr.  Ifmtk^ 
hurst  did  ;  that  I  suppose  is  the  business*  All 
I  know  of  it  is  this  ;  I  was  with  Mr.  Park« 
hurst  and  Mr.  Dugdale  at  Richard's  coffee^ 
bouse  some  time  in  November,  I  think  it  waa 
about  the  printing  Mr.  Dugdale's  further  in« 
formation  ;  and  Sir.  Dugdw  was  saying,  Dr« 
Tongue  had  sent  for  him,  but  apeke.as  if.  be 
was  tearful  of  some  danger  in  gniiig  along  ;  so 
we  proffered  to  go  along  with  him,  and  wetoote 
acunch  at  the  ^coftee- house  door,  and  went 
with  him  to  Df .  Tongue,  who  lodged  ai  Mr^ 
Coiledge's.  .  When  we  came,  into  the  room^ 
Mr.  Parkhurst  and  I  thought  fit  we  sboaki  in 
civility  withdraw,  which  we  did;  and  Mr. 
Colledge  brought  us  down  into  another  room, 
where  we  sat  and  took  a  pipe  o^'  tobacco,  and 
talking  about  the  common  discourse  of  the 
titnes,  about  the  papists,  and  the  danger  fiem 
them,  there  hvaie  up  in  Mr.  CoUedge*s  rsoaa 
some,  arms;  wnat  they  were,  I  dare  not 
charge  my  memory  with  to  swear  particularly  ^ 
but  I  do  think  there  was  a  silk  coat  of  mail,  and 
there  was  a  cap  of  steel,  and  as  I  take  it,  it  v^ 
cpvered  with  doth,  or  same  secb  thing,  what 
else  I  cannot  well  say ;  I  think  4here  was  ^ 
blunderbuss  and  a  oase  of  pistols.  And  all  tb^ 
discourse  tliat  I  remember  then,  was  only  this, 
speaking  of  the  papists,  and  some  i'ears  as  if 
there  would  be  an  insurrectioo  amongst  them, 
said  he,  lathe  papist  ooguesbegin  when  they 
will^  I  am  ready  to  defood  myself  for  one. 
Thisisalllknow. 

CoU.  Pray,  Sir,  how  kmg  ago  was  this  ? 
Dr.  Tongue  died  before  Christmas  at  lay 
house. 

Sym,  I  e«liBotteU  exactly  when  it  waa^  hot 
dunng  tbe  session  of  parliaoient  I  am  sura  it 
wa«»  ^iid|  1^  I  take  it,  in  November,  the  latter 
end. 

Go//.  a^*fs,pny,  my  hnn^  fee. 


be  wi«  Ml  hQnMtnHi  f 

Yates.  BwM  dbool  thvM  wmkB  iitarlte 
parituiMnl  ai  OxIM. 

Co//.  Then  ha  does  bm  wmig  VMr ;  ftr  ff 
I  w«i«  aahoMMt  naa  Iben^  ii  m— m  ha  iwia 
that  be  saya  of  me. 

L.C./  Who^  youoiUMatP 
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anna  they  chaqyed  me  aiihal,  ware  proridad 
^bre  Chnsuuia. 

JL  C.  J,  But  there  is  nothing  that  ooatim- 
diets  Ditt^dale'a  testimoav  in  aU  ihia. 

Oyif.  It  does  sufficieDtiy  oootradict  him. 

L>  C.  J.  I  do  not  see  that  this  doea  .at  aQ 
eontrailict  what  be  hath  said ;  hot  do  you 
ohsenre  what  you  wiU  upoa  it,  wheo  you  come 
lb  make  your  defence. 

Stranger.  A  gentleman  hdow  desires  yoa  to 
call  Mr.  Yates. 

•    CoiL  Pray,  Sir,  what  do  yoa  know  eoncam- 
logDugdaieP 

Yates,  I  know  that  Mr.  Duffdala  amt  for 
me  to  a  cofiee-house  to  bespeak  a  pistol  for 
you,  and  tukl  me,  that  when  I  had  made  the 
wtoi,  I  shoukl  deliver  it  to  Mr  CoUedge,  and 
Mr.  Dugdale  promised  to  pay  lor  it  when  I  had 
done  it*  Now  aeme  tiase  after  I  did  some 
small  matter  for  Mr.  Dugd^e,  cleaned  his 
pistols,  or  some  small  businesB,  and  Mr.  Dug- 
dAle  asked  me,  if  I  would  have  a  pbt  of  wine, 
which  I  agreed  to ;  and  being  at  the  toveni) 
Blr.  Dugdale  asked  me,  if  Mr.  CoHadge's 
pifllol  was  done.  I  told  him,  no,  it  was  not,  as 
yet.  So  I  asked  Mr.  Dugdale,  because  he  bad 
promised  to  give  Mr.  CoUedge  a  pistol,  what 
ObUgatian  these  waa  betwixt  Colleikre  and  him, 
that  be  ahould  ffive  him  a  piktol  ?  To  which  he 
answered,  that  Mr.  CoUadge  bad  been  aervioe- 
adble  to  him,  in  lending  him  a  pair  of  pistols  to 
ride  withal  sootetimea :  ao  he  gave  him  a  pistol 
to  satisfy  him  for  the  wearing  of  his  pistols  now 
•ad  then.  I  thought,  said  1,  Mr.  CoUedge  did 
impose  apon  yoor  good  nature  too  much,  not 
but  that  1  beheve  Mr.  CoUedge  is  a  very  boneat 
Man,  and  stsoda  up  lor  the  good  of  the  king 
and  the  govemosent.  Yes,  said  Mr.  Dugdale, 
I  believe  he  does,  and*  I  know  nothing  to  the 
contrary. 

AtL  Gen.  When  waa  this? 

Yates,  A  little  after  the  parliament  sal  at 
Cbdord;  ibr  I  never  knew  Mr.  CoUedga  before 
Mr.  Dugdale  set  me  at  work  for  bhn. 

ColL  Mr.  Yatps,  pray,  was  there  nothing  m 
tte  coflEee-beuae  about  one  thai  ha  asked  ta  go 
vitb  ban,  when  ha  said  be  knew  nothing 
against  me?  '     ' 

YaUs.  I  heard  one  say— — 

Serj.  Jefl  You  must  speak  yaur  own  know* 
Mga,  ymi  masi  nottett  a  talaof  a  tub  of  what 
jpon  beard  one  say. 

Yates.  1  heasd  it  aflfarmed-^** 

fieri.  Je^.  By  whom? 

fates.  B;yaneiaobintba«offBa-baaaa. 
fiarj.  Jeg.  Who  waa  that  parson? 
Yates.  By  anaof  the  servants  of  the  boose, 
.  UC.J.  Thiais  no  evidence  at  aU  ;  W  you 
know  any  thing  of  yonr   own  kaovHedge, 

^an^^^M^a  sv* 


.'fierj.  J^  Isbeheief 
Yaiei.  JNo,  1  think  not 
Just.  Jones.  Haw  longdo  yon  think  must  we 

own  knowledge,  1  say,  speak  It.  - 

AU.Gas.  P^fctttdMk^MdlafqnealiDn 


CoiL  Pti^,aiylari»  wbo 
against  me  r 

L.  a  J.  Then  m  fltephsa  Dagdala,  Joba 
Smidb,  l^aa  Uayaaa,  £dwni4  Tvberrila,  air 
William  Jennings,  and  Mr.  MaAers. 

CaU,  Call  Mr.  Clayton.  My  bid,  at  hia 
house  it  was  I  lay  in  Oxford,  and  tbal  DvgMa 
says  I  spake  soma  of  the  ttt?aitaniMc  words. 
Pray,  Sir,  do  you  know  wbal  ikna  1  came  Id 
Oxtord  .^ 

Cie^tok.  I  remembar  it  vary  weH,  ilwaaai 
tbetiaie  the  parliament  aal  at  OmM^  absna 
two  or  three  daya  after  it  bs|fsn. 

CalL  Prsy  wbal  anna  did  I  bring  to  year 
bouse,  Sir  P 

Clayton.  Aato  Iba  aaalter  of  anoa,  thai*  waa 
no  other  but  a  sword  and  a  pav  of  pialola*  a 

E'r  of  pislolsia  bis  bolsters,  and  bia  sward  by^ 
side. 

Att.  Gen.  Was  there  no  silk  aranour  ?  . 

Clayton.  I  saw  none,  if  it  please  you ;  soch 
a  thing  might  be. 

Cotl.  My  lord,  I  eontinned  al  bis  banaa  foom 
mv  coming  in  to  my  going  out,  and  that  waa 
till  after  the  parbameot  was  dissolved  ;  and  I 
came  after  they  were  sat :  Bat  hark  you,  Mr, 
Clayton,  Mr.  Dugdale  s^a,  ba  was  with  asa  al 
your  house,  did. yon  e?er  see  him  there  ? 

Clayton.  I  remember  I  have  seen  Dugdala  al 
my  bouse,  but  never  in  your  company. 

'CoU.  Did  von  aall  any  mum  ? 

Clayton.  No,  |  never  did  asQ  aoyinmy  Ufo. 

CoU.  Beoause  he  says,  we  bad  taam  there. 

Clayton.  I  never  saw  him  there  with  voui 
nor  chaaand  a  word  with  bim  as  1  know  af. 

L.  C.  J.  Was  be  never  in  the  company  af 
CoUedge  at  your  bouse  ? 

Cle^on.  Not  that  I  saw. 

Jusl.  Jones.  You  da  not  know  all  the  can* 
panics  that  come  inm  yewt  bauae  P 

CoU.  My  lord,  I  am  toki  there  arasaaMlhal 
came  ftom  the  town  where  I  waa  bom,  thai 
know  to%  and  have  known  me  for  a4or  a$ 
jrears  log«tber  ;  If  jrou  think  that  malerial  for 
me  to  prove  whether  I  am  a  prolestanlor  na. 

JL.  C.  J.  If  yon  will  make  thai  out,  yem 
may:  But  il  ia  your  loyalty  that  Jain  yicatioo> 
If  yon  will  produce  any  thaloantnake  itappaar^ 
that  you  used  to  hononr  the  king  in  year  dia« 
courses,  or  so,  that  is  something. 

Coll  If  I  am  a  protestant,  than  Iba  daaigft 
is  plain,  these  men  swear  to  make  a  ptotastaal 
plot,  and  Inm  the  pSot  olf  the  papists. 

Berf.  J^.  What  church  do  you  frs^nenlln 
London,  tobear  divine  servioe? 

^  Cotf.  Ibava  tecetved  the  Bacmmeat  aef^eml 
tMnes,  snr  Caoinge. 

8rrj.^/f.  Wbea  ware  ywakMaeOiapalN 
Ka  charcb  f    - 
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CdL  ThoMlnMyteftifroiartMttif  IIUTe 
utttywieAmwr;  but  kowev«  I  dauieMgo 
ilociiDrah« 

£.  C.  J.  Wei],  cail  whom  you  will. 

Coli.  IsTlKmiasIloaooiimrof 

4MM0II*  Yes* 

Coli.  Ho^livOT,  my  4oH,  in  tiM  porislriHiere 
I  was  bom.  If  jov  please,  Mr.  Deftcoli,  to 
tfive  any  lord  an  aeeomt  what  jou  know  of  me 
-moi  my  chiUihood. 

Dtiteon.  1  have  known  Mr.  GoHedge  ever 
etnoe  he  waf»a  yoaifa ;  be  was  b^  m  the  town 
where  I  live. 

L.C.J.  Where  is  that? 

Diaean,  At  Wndbrd,  a  town  in  Hertfiwd- 
Mte,  '  Tbenv  he  lif  ed  toli  he  wss  a  man,  and 
married  a  neighbour's  dan -(hcer  ot'  mine,  and  | 
lived  there  while  he  had  t^o  children ;  1  never  \ 
knew  hat  that  he  was  a  very  hon^t  man,  tre-  { 
quented  and  kept  to  the  church  M  England  oil 
akmg,  and -paid  every  man  his  own. 

Atf,  Oen.  How  Longis  it  ago  since  he  left  that 
place? 

HeaeOfi.  1  cannot  directly  tell  how  long  it 
is,  truly,  but  1  think  it  is  18  years  since  you 
let>  vv  alfbrd.-><;o//.  It  is  U  years  ago. 

Just.  Jon€$,  You  say  fourteen  and  they  say 
eighteen. 

Deacon.    I  say  I  cannot  exactly  tell. 

ColL  But  Mr.  Deacon,  I  have  been  in  your 
comnry  hitely. 

Deacon.  He  used  to  come  there  once  or 
twioeayeargenefaNy  to  see  his  friends.  I 
have  heard  him  declare  himself  against  the 
popish  church  always  very  much. 

L.  C.  J.  Did  you  never  hear  him  talk  against 
Ae  goveffwnent  ?  *" 

Deacon,  No',  never  in  my  life. 

fktj,  Jef,  Nor  against  the  king  ? 

Deacon,  Nor  against  the  king. 

Just  Jonet.  yfns  he  in  your  country  the  last 
Eaater? 

Deoam.  I  think  it  was  about  Easter  he  was 
Aere. 

"Just.  JottCM,  Was  he  at  church  there  then, 
and  received  the  Sacrament  ? 

Dtueon,  I  know  not  whether  be  was  there 
on  the  Lord's  day  or  no:  He  didouarter  at 
ano^r  town,  at  Busby,  where  be  has  a  bro- 
ther-in-law. 

X.  C.  J.  WeH,  call  anomer. 

Coii,  Mr.  Whitaker. 

X.  C.  J.  What  is  your  Christian  name  ? 

Whit,  William. 

L.  C  J.  What  do  you  ask  of  him  f 

Co//.  Whether  he  knows  me  and  my  edu- 
-mtiwi? 

Whit.  tSir,  I  have  known  him  this  26  years  : 
I  know  his  mother,  she  lives  now  at  Watford  : 
I  have  known  bis  behaviour  to  be  very  civil 
and  i^ood ;  a  very  good  churchman  be  was 
whto  he  lived  with  us ;  and  I  have  enijuired, 
imd  find  he  has  the  same  reputation  m  the 

SMti  where  he  last  lived  in  Black-Friers  ) 
e  was  no  Jesuit  nor  papist,  t  dare  aver ;  he 
hathiloutedthem  and  mocked  them  with  their 
Wooden  gods,  and  the  like;  for  hecotdd  never 
endure  loaipenroasioa. 


L.  C.  J.  Ha  ia  not  questioned  for  Ihat,  boi 
lorireaBoo. 

OM.  Did  yott  ever  heariBfi  speak  any  ihmg 
agiumt  the  government? 

Whit.  I  never  knew  any  iD  behavioiir  of 
mm  m  my  nfe. 

Co//,  fiut  did  you  ever  hear  mesayarrjr 
thing  against  his  majesty  or  the  goverament  ? 

Whit.  Never,  that  I  know  of.  I  knew  hhli 
«  soldier  for  bis  mc^ty,  in  which  service  be 
got  a  fit  of  sickness,  which  had  Uke  to  have 
cost  htm  his  life ;  he  lay  many  months  ill;  to 
bis  great  charge. 

8eij.  Jef.  Where  was  it  be  was  in  hii  mir 
jestv's  service? 

VfUit.   At  Chatham  business. 

Coll  It  was  under  my  lord  Rochester.  But, 
my  lord,  I  have  a  testimonial  under  the  bandt 
of  70  people  of  Watford,  to  give  an  account  of 
my  good  bebavioor. 

Just.  Jones.  He  hath  been  gone  thence  thesa 
18  years. 

fVAif.  He  hath  come  there  almost  eveiy 
half  year,  s<»metimes  three  or  four  times  in  a 
ye9x\  because  his  mother  lives  there  now,  and 
ne  came  to  pay  his  respects  to  her.  His  chil- 
dren lived  and  went  to  school  with  us. 

L.  C.  /    Come,  who  do  you  call  else  P 

ColL    Mr  Neale. 

Nettle.  I  can  sav  no  more  than  the  other 
men  before  me.  1  know  the  man,  he  was  bred 
and  bom  at  Watford,  he  lived  there  several 
years,  he  married  a  wife  out  of  the  neighbour* 
hood,  frequentetl  the  public  worship. 

L.  C.  J.    How  long  ago  is  this  ? 

Neale.  Sixteen  or  seventeen  years  ago. .  But 
then  he  used  to  come  once  or  twice  a  year  lata 
the  counfty. 

Coll.  ind  yon  ever  bear  me  speak  any 
thing  against  tne  kingr  or  the  govenunent? 

Neau.   No,  never  m  my  lifo. 

Coll.  How  long  is  it  ago  since  you  were  in 
my  company  last? 

Neale.  Vr  hen  you  were  b  town  last,  I  never 
beard  you  say  any  thin|r  that  was  ill. 

Coll.  How  long  ago  is  it  since  we  weet  iSt 
the  White- Hart  together  ? 

Neale.   It  was  imout  spring. 

Coll.  I  said  rights  my  k>rd,  I  waa  there 
about  Easter.  Pray,  did  you  ever  bear  ma 
speak  for  the  king? 

Neale.  Truly,  the  discourse  we  had  I  nevtr 
used  to  keep  in  my  mind ;  but  I  never  beai4 
him  speak  any  thing  against  the  king  or  th^ 
government. 

X.  C.  X  Were  you  much  eonversani  widb 
bim? 

Neale.  When  be  came  down  to  give  Ui 
mother  a  visit,  and  see  bis  neighboun,  we  used 
always  to  see  one  another. 

Coll.  Pray,  win  you  call  Mr.  Tanner  and 
Mr.  Remmgion. 

Mr.  Rmmtgtom  stood  ap. 

Remington.  I  say,  f  have  knowtt  SttfjAdtt 
OoHedge  theie  40years,  aftd  I  bsre  faiowii 
thai  he  always  waa  an  hoiieat  ihatL    Ho  wfll 
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A  BokUer  some  time,  bot  he  ahraj's  went  to 
church,  was  no  conreDtider ;  and  used  to  visit 
bis  neighbours  when  he  came  down  to  see  his 
mothek*,  and  was  always  looiied  upon  to  be  a 
very  ^^ood  man. 

beg.  Jeff.  You  say,  you  kqew  him  a  sol- 
dier, pray  when  was  that  ? 

Remington.  About  the  time  of  Harwich 
business.    Tliat  is  all  I  can  say. 

Then  Mr.  Tanner  stood  up. 

X.  C.  J.  Co.me,  what  say  you  ?  What  do 
you  tk  him,  Mr.  CotIed«^e  ? 

Tanner,  J  have  known  Stephen  Colled^c 
from  a  child,  40  ^ears,  he  ims  bom  at  Watford, 
his  father  worked  \>ith  rav  father,  and  ^;reat 
intimate  acquaintance  we  bad  with  him,  and 
aaw  him  rary  often ;  I  never  knew  any  fault 
in  him,  and  1  never  heard  s^  bad^|iort  of  him 
in  all  the  town  of  Watford. 

Serj.  Jeff,  Have  you  seen  him  at  church 
lately? — Tanner.    No,  I  have  not. 

Ait.  Gen.  I  would  fain  know  whether  this 
man  hath  been  at  church  himself:  he  looks  as 
if  he  had  not. 

Coll.  1  know  not  whether  he  hath  been  at 
the  church  you  mean,  or  no ;  but  he  may  be 
an  honest  man  and  a  Protestant  for  ail  chat. 

L,  C^  J.    Call  another. 

Coll.   Mc  Pcler  Norr;;y8. 

L.  C.  J.  ^Vhat  do  you  ask  him,  Mr.  Col- 
ledge  ?  here  he  is. 

Coll.  Do  you  know  any  thing  concerning 
Mr.  Smith  ? 

Norrejfs.  1  was  once  in  the  Hercules  Pil- 
lars, where  was  sir  William  \V'aUer,  Macua- 
m^rra,  Mr.  Ivy,  and  five  or  six  of  us  together : 
and  Mr.'  Smith  was  there,  and  we  were  talk- 
ing concerning  the  parliament  approaching  at 
6xou. 

Serj.  Jfff.   Tell  the  names  of  the  rest. 

Norr^t.  Sir  William  Waller,  Macnamarra, 
Mr.  Ivy,  Lewes,  Macnamarra^s  brother,  and  I, 
and  Mi*.  Smith. 

^  Serj.  Jeff.  Well  said ;  we  do.  not  meddle 
with  any  of  these,  but  Mr.  Smith. 

L.  C.  J.    Was  John  Smith  there  ? 

Norrey$.  He  was  there. 

X.  C.J.   Well,  go  on  then. 

Ifvrreyi.  We  were  talkinjg  of  the  parlia- 
ment at  Oxen:  Says  sir  William  Waller,  most 
of  the  parliament-men  are  afraid  to  go  up  to 
the  parluunent.  Trolvy  said  Mr.  Smith,  I  hope 
they  will  be  provideu  to  go,  if  they  do  sfo. 
Sa}  s  sir  Wiluam  Waller,  I  shall  be  provided 
with  the  rest  of  my  friends :  and  Mr.  Uolledge 
'said,  I  will  go  up  with,  the  rest  of  the  parha- 
ment-men  4  I  shall  be  provided  too,  savs  most 
of  the  evidence :  says  air  Williara  WaHer,  will 
you  go  along  witfi  me,  and  I  will  provide  you 
with  an  hoise?  Said  he,  I  have  a  Imrse  of  m}* 
own,  and  if  it  |dease  God  I  will  have  notliiog 
else  to  do,  but  to  gt>  with  the  parliament,  and  I 
will  not  neglect  it.  This  was  all  the  discourse 
of  the  company  for  thai  night. 

Coll.  Did  you  hear  Sir.  Smith  say  aoy 
thing  against  me? 


Kprreyi.    No,  nd  a  word  at  aiL 

CM   But  this  «CK.»  mteriid 
against  others  of  the  oonfedentes,  if  they  hid 
been  ezaipined.  .... 

Norreyg. .  My  kird,  I  was  at  the  Amsterdam 
coffee-house  the  33d  of  June  last*  and  there 
was  -Mr.  Demds  Maealunam ;  said  be»  will 
you  go,  and  1  will  give  you  a  pot  of  ale. 

L.  C.J.  There  »  nothing  of  Denam  Mac. 
nainarra  in  questkm  before  as.  If  you  have 
any  thing  m  say  against  any  of  the  witnesses 
thai  have  been  swonit.  go  od  with  your  etic 
dence,  we  must  not  hear  stories  of  otbuer  people. 

ColL  He  would' speak  agatnat  some  men 
that  have  sworn  against  me,  but  are  left  out, 
for  some  reasons  I  know  not.  Pray  eall  Mi^ 
Thomas  Nurreys. 

L.  C.  J.  \\  bat  do  you  ask  him  ? 

Coll.  My  lord,  he  knew  me  in  tfab  couatry 
some  16  or  16  years  ago. 

T.  Norre^i.  My  loni,  I  have'  been  acquainted 
witli  Mr.  Colkidge  about  16  or  IB  years,  and 
he  hath  always  carried  himself  very  civilly  and 
well,  and  he  kept  to  the  church  for  a  rtrnsidrr 
able  time,  as  diUy  as  any  panshtooer  did. 

L.  C.  J.  How  long  liave  you  koowa  him  ?  . 

T.  Norreys,  This  16  yeai's. 

L.  C.  J.  You  live  iu  this  country  ^  don'^ 
you. 

T.  Norreys.  Yes,  at  Ay  1  worth* 

Coll.  I  was  at  Astrop- Wells  last  year.  1 
believe  Mr.  Justice  Levins  saw  me  there. 

T.  Norreyt.  Yes,  I  was  there  with  you. 

Coll.  We  did  discourse  commonly  then  coo* 
ccrnintr  the  Papists.  Pray,  Sir,  did  you  find 
me  inclined  to  the  Popish  mterest  ? 

T.  Surrey*.  You  spoke  very  modi  ^gnfufi' 
them. 

Coll.  Did  you  ever  hear  me  speak  agaipst 
the  king  or  the  government? 

r.  ^orreyi.  No,  I  never  heard  it;  for  if  he 
were  my  brother,  I  ShouM  have  disoovend  il. 

L.  C.  J.  How  ofien  have  you  aeen  him  ? 

T.  Norreyt.  Very  often«  and  conversed  muoh 
with  him. 

Coll.  My  lord,  as  to  the  papers  duuvedufiea 
me  that  they  were  mine,  I  declare  I  know  not 
of  tliem.  Diigdale  says,  I  owned  them,  and 
the  letter  and  several  prints  \  but  truly,  my 
lord,  I  had  done  myself  a  great  inquiry  if  1  kfd 
done  or  owned  those  thingtf  he  hath  chai|pi!d 
me  withal.  I  never  ooiud  make  a  pidmre, 
nor  never  did  draw  a  oicture  in  my  Ufa ;  aad 
that  very  person  that  ne  says  I  owned  I  cat  i| 
to  be  printed  by,  hath  denied  it  before  the  ldii|^ 
and  council ;  tor  he  there  testified,  that  hedid 
not  know  the  person  thai  caused  il  to  ba 
printed. 

L.  C.  J.  How  came  you  to  hare  ao  many 
seized  in  your  house  ? 

Cdl.  My  tord,  here  is  Elizajbeth  Hoot,  Iba 
maid  by  whom  they  were  taken  in,  and  who 
can  give  you  an  account  of  it.  I  cannot  deoy 
hut  that  they  were  m  my  house ;  but  that  1  waa 
the  author,  or  did  take  them  in,  is  as  ^real  a 
miaUke  as  ayer  was  made.  Call-  Kh^abeth 
Hunt.    I  do  aat  know  whether  Curtis  b&  is 
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'town ;  but  this  I  am  confident^  he  was  examined 
before  tbe  kiDg'  and  comitil,  and  he  and  his  wife 
denied  it.  . 
'  L.  C.J,  He  sbaTI  be  called  if  hebehcfrc. 

ColL  I  Imow  nothing  of  the  printing  of 
them,  nor  was  I  the  author  of  them. 

X'.  C.  /.  They  were  dispersed  by  you  up 
and  down. 

ColL  That  they  were  in  my  house,  I  be- 
lieve, my  lord ;  and  this  woman  wilt  tell  you 
how,  mT  lord.  Pray  tell  the  court  how  these 
papers  that  are  called  the  Rary  Shew  came  to 
be  m  my  house. 

El,  Hunt  A  porter  brought  three  bundles  to 
our  hottte,  and  asked,  whether  my  master  was 
not  within.  I  told  him,  no,  he  was, not.  Said 
he,  These  papers  are  to  be  left  here ;  said  I, 
Who  do  they  come  from ;  said  he,  'tis  all  one 
ihr  that,  you  must  pay  me,  and  1  must  leave 
them  here ;  so  I  gave  him  six-pence,  and  he 
left  the  papers,  but  I  never  saw  tne  man  since 
nor  before.  And,  my  lord,  I  never  read  them 
what  they  were,  buti  saw  they  were  such  sort 
of  prints  as  those. 

-  X.  C,  J.  How  long  was  it  before  they  were 
seized? 

EL  Hunt:  A  matter  of  7  or  8  weeks. 

Coll,  My  lord,  ii  seems  they  were  put  in  a 
box  and  left  in  my  oompting-nouse :  I  never 
touched  them,  but  tnere  tney  staid,  for  ought  I 
know,  till  they  were  taken. 

*  L.  C.  /.  You  were  Col)edge*s  servant,  were 
yon  not  ? 

El.  Hunt.  Yes,  my  lord. 

*  Co//.  My  lord,  I  never  knew  the  printer  nor 
the  author;  but  I  heard  a  man  was  in  trouble 
about  them,  upon  a  bye -law  in  the  Stationers 
eompany. 

Alt.  Uen.  How  came  you  by  that  original  ? 

ColL  Have  you  it  there  ?  1  know  of  none 
was  produced :  But  if  I  were  a  person  con- 
cerned, it  were  no  treason,  and,  my  lord,  I  hope 
you  wiH  do  me  that  justice,  to  let  the  iiity 
luiow  they  are  nut  treason,  none  of  these 
papers.  And  I  do  declare  I  know  nothing  of 
Ibe  oriffinal,  the  printer,  nor  the  author. 

X.  C.  /.  You  spend  time  in  making  observa- 
tions out  of  order  of  time:  When  you  have 
^ven  your  evidence,  then  make  your  obscrva- 

tlOttS. 

CoU.  I  confess,  I  nay  err,  as  to  matter  of 
•rder,  for  I  never  was  in  this  capacity  before. 
But  pray,  do  you  tell  the  court  how  the  papers 
came  tliere,  and  all  the  transactions.  For  I 
was  a  prisoner  when  they  came  and  searched. 

*  L,C.J.  No,  it  was  8  weeks  before  you  were 
taken  they  were  left  there. 

'^  Serj.  /f/fl  Did  you  not  tell  your  master 
soon*  alter  mey  were  left  there  ? 

EL  Bunt.   No. 

Serj.  Jeffl  Within  what  time  did  3rou  tell 
Wrap 

SL  Hunt,  I  believe  it  was  a  week  or  a  fbrt- 
idght. 

Att.  Gtn.  Where  was  your  master  an  diat 
thne? 

EL  Hunt,  He  was  in  the  country.    « 


ColL  My  lord,  I  did  see  them  there,  I  must 
confess,  I  do  not  deny  but  I  saw  them  there, 
but  I  knew  not  whence  they  came,  nor  whose 
they  were.  Nor  did  I  ever  intend  to  meddle 
wtn  them,  nor  concern  myself  about  them. 
What  have  you  to  say  more  ? 

EL  Hunt.  Concerning  Mr.  Dugdale,  if  I. 
may  speak. 

X.  C.J.  Ay,  goon.  ' 

EL  Hunt.  I  went  to  receive  the  money  of 
Mr.  Dugdale  that  he  owed  my  master,  and 
asking  him  for  it,  he  said, .  he  would  pay  m« 
such  a  time  to-morrow  morning,  if  I  would, 
come  for  it;  but  when  f  came,  he  had 
not  the  money  ready  for  me.    Sir,  said  I,  I 


against  his  life  too :  What  do  you  thmk 
shall  do  at  home  m  the  ihmily,  il'  you  keep  my 
master*s  money  and  he  be  lu  prison  ?  Said  he,. 
There  b  a  great  deal  of  do  about  my  swearing 
against  your  master,  more  than  needs ;  but  a« 
I  nope  for  salvation,  I  do  not  believe  Mr.  Col-, 
led^  had  any  more  hand  ^n  any  conspiracy 
ag^auist  his  majesty,  than  the  child  unborn. 
Here  is  Dugda!c,  let  him  deny  it  if  he  can. 

Dugd.  As  I  hope  for  salvation  I  did  not  say 
so,  •  , 

EL  Hunt,  Upon  my  salvation  it  is  true  what 
I  say. 

Stevens.  This  was.  the  maid  that  hid  her 
master*s  papers  when  they  were  searched 
for. 

Seij.  Jeff.  Be  quiet';  art  thou  got  into  dia« 
logues  with  the  n?aid  now  .^ 

ColL  Mr.  Stevens,  it  is  well  known  what  a. 
man  you  are  to  propagate  witnesses.  My  lord, 
she  gave  me  an  account  of  this  in  the  Tower, 
before  I  came  away,  that  Dugdale  clesired. 
to  speak  with  Mr.-Smith,  and  told  her,  that 
nothmg'that  he  had  to  say  would  touch  my 
life. 

EL  Hunt.  As  I  am  alive  it  is  true. 

X. .  C.  J.    Mr.. Dugdale  denies  it  now. . 

EL  Hunt.  He  is  not  a  right  man  if  he  de- 
nies it,  for  he  tqld  me  it  twice. 

ColL  1  told  Mr.  Smith  of  it,  when  be  had 
leave  to  come  to  me :  I  told  him  what  the  maid 
said  he  had  to  say  to  her,  and  this  was  tbrce 
weeks  ago ;  said  he,  I  will  speak  with  him 
with  all  my  heart,  if  he  has  a  mind  to  speak 
with  mc;' for  he  hath  said  that  he  hatb 
nothing  aifainst  her  master  that  be  can  touch* 
an  hair  of  Bis  head,  nor  nothing  that  can  touch 
his  hfb^  that  he  knew  \iothing  of  a  plot  or  con- 
trivance against  the  king ;  and  if  1  could  help 
it,  I  had  as  lieve  have  given  a  hundred  pounds 
I  had  never  spoken  what  I  have.  This  ne  said 
to  her, 

X.  C.  /.  You  tell  her  what  to  say. 

EL  Hunt.  Sir,  he  does  not  tell  me ;  for  Mr. 
Dugdale  said  those  very  things  to  me. 

GolL  This  is  an  account  i  had  when  I  wat 
prisoner ;  I  could  not  direct  her. 

X.  C.  J.  Do  you  deny  what  they  say  to  be 
true,  Mr.  Dugdab  ?     .        .     .  , 

Dugd.  My  lord,  she  came  to  mefor  money ; 


t  told  her  I  bad  it  not  ready,  but  wonU  f^y 
het :  Aad  io  the  shop,  before  the  apprentioe- 
boy,  she  desired  of  ooe  that  I  would  write  two 
or  three  words  what  I  would  say  against  her 
master  ;  and  I  told  Mr.  Graham  of  it.  So  said 
1, 1  cannot  teD,  I  bare  not  the  papers,  nor 
fshat  ittfonnatMns  I  have  given  against  him. 
Sb  she  came  again  the  next  morning,  and  she 
was  at  me  to  write  down  what  I  said.  I  won- 
der, nid  1,  your  master  will  s^nd  vou !  had 
not  he  as  good  send  Mr.  Smith,  wbo  is  his 
counsel  ?  And  this  was  all  the  words  we  had. 
El.  Hunt,  My  lord,  I  do  solemnly  assure 
y^u,  he  said  he  would  write  down  what  he 
mid  acainst  my  master,  and  would  lain  speak 
with  Mr.  Smith ;  for  there  was  more  adamade 
4Mut  it  than  qeeds. 

Dugdak,  Mr.  Graham  can  teU  what  it  was; 
Ibr  I  came  and  told  him  immediately. 

X.  C.  /.  Did  you  tell  her  you  had  notimu^ 
10  say  againat  her  master  thai  would  touch  htt 
IHe? 

DugtU  I  could  not  say  that  I  had  sa^  no- 
dibg  against  her  master ;  for  she  asked  me 
that  1  would  write  down  what  I  had  said ;  but 
I  toM  her  I  knew  not  what  waa  treason,  that 
must  be  rcfored  Io  the  court? 

Just.  Jones.  Did  he  speak  it  openly  or  pri- 
vjittly  to  you  ? 

ELHuni,  He  did  not  speak  it  loud;  nobody 
heard  him  but  myself. 

Dugd.  It  was  in  the  shop,  and  die  appren- 
tioe-boy  was  by. 

Just.  Levinz,  Was  this  after  he  had  been  at 
the  Old  Bailey,  or  before  ? 

EL  Hunt,  Yes,  it  was  after  he  had  been  at 
the  Old  Bailey,  and  after  he  had  been  at  Oxon 
too. 

Just  Lerinz,  Then  it  was  before  the  court, 
what  coirid  be  made  of  it  ? 

Colt.  She  hath  gone  forty  times  for  the 
money  I  lent  him  out  of  m^  pocket ;  and 
I  lent  him  that  when  I  had  little  more  my- 
self. 

El,  Hunt.  I  did  ten  him,  Mr.  Dugdale,  if 
you  cannot  let  me  have  my  master^s  money,  if 
you  please  to  tell  me  what  tou  have  made  oath 
against  my  master.  Said  he,  I  cannot  let  the 
have  it  now ;  but  thou  shah  have  what  I  hare, 
to  say  against  him :  I  wilt  draw  it  up  in  writ- 
ing, and  thou  shalt  have  itto-monrow  morning. 
•---Tbe  next  morning  I  came  to  him  again,  and 
said  I,  lam  come  again';  what  must  I  do.^ 
said  he,  I  have  no  money ;  such  an  one  hath 
not  helped  me  to  it  Sir,  then  said  I,  I  hope  you 
wiQ  be  aa  good  as  your  w«>rd,  to  let  me  know 
what  you  bare  made  oath  agailist.mv  master. 
Said  he,  I  was  about  it  ye&vday,  but  could 
not  do  it :  But,  sweetheart,  said  he,  and  took 
me  by  the  hand,  L  will  eive  you  a  eopy.  of  it 
to-day  at  ten  of  the  ckiek ;  and  if  I  da  not,  I 
win  tell  it  thee  by  ward  of  mouth.  So  I  came 
to  th«  house  at  ten,  and  staid  till  ebvea,  hut 
£d  not  see  him. 

Juat^Joiutf.  You  had  a  great  mind  to  be  tam- 
pering. 
Et,  UmuL  7tefiisttbne,heaskadmew<io 
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was  his  counsel ;  I  toU  him  Mr*  Smitks  them, 
said  he,  I  have  a  greiit  desire  to  lyeak  wjlh 
him.    So  I  toI(i  my  master  of  it. 

Coll.  My  hand,  you  see  k  is  bat  Uadc  and 
white,  all  this  whole  contrivance  upon  me.  She 
hath  proved  I  knew  nothing  of  the  papeci  jand 
indeed  I  did  not 

L.  C.  J,  Do  yon  caH  any  mora  witoeasei?. 

CoU,  There  is  my  brother-in-law  that  re- 
ceived those  papers.  CaA  Geo^e  Spar  and 
Sarah  Goodwin,    £Mff<>.  Goodwm  aopeared.] 

Coll.  Do  you  know  any  thing  of  toe  papeia 
that  were  carried  to  my  brother  ueor^e  Spnr^af 

Mrs.  Goodwin.  Yes,  I  do.  The  Saturday 
after  mv  brother's  oonii^menty  about  eight  «f 
the  dock  in  the  momiog,  I  having  heard  of  it, 
came  into  the  house,  and  in  a  quarter  of  an 
hour's  time  in  comes  a  waterman,  and  dcaiiea 
an  handful  or  two  of  shav  ings.  I  knowing  not 
who  he  was,  nor  what  be  desired  them  for, 
told  him,  he  should  have  them ;  so  he  weal 
up  to  the  working  idiop  to  gather  them,  §qk  he 
pretended  that  to  be  his  bufunesa. 

JL  C.  J.  Whose  waterman  was  it  ? 

Mrs.  Goodwin.  A  waterman,  I  suppoaa,  that 
belongad  to  his  majesty,  for  he  had  m  coat 
marked  with  R.  C. 

CoU.  This  is  afler  I  was  in  custody  7 

^n.  GoocUcin.  Yes,  it  waa  the  Satanky 
after.  8o  no  sooner  had  he  the  shavioga,  but 
he  goes  out  of  tlie  shop,  and  cornea  in  again 
with  three  of  hia  mijcaty's  messengers ;  and 
they  made  enqui^  after  papers,  and  I  being- 
innocent  of  oonoealmg  any  papers,  or  any  thing, 
said,  I  know  of  none ;  so  they  came  to  on^ 
box  that  had  the  tools  for  the  men  to  work  with, 
and  they  demanded  the  keys.  J  lold  him  I 
knew  not  where  the  keys  were.  So  they  vent 
ti>  the  next,  and  found  it  open,  bat  notbii^  did 
they  find  there ;  there  was  a  bed  wherein  fer- 
roerly  my  brother'a  servants  did.  lie :  said  one 
to  the  otuer,  Look  well  whether  there  be  not 
something  lud  in  that  bed ;  said  I,  I  aoppoee 
there  is  no  such  thing  as  you  enquire  for :  if 
you  please,  you  may  take  off  the  dolhc^  and 
gave  them  tree  toleration  to  look ;  but  for  the 
chest,  I  wouM  not  deliver  the  keysi  bncaose 
the  man  vras  not  there  that  owned  it.  In  their 
searching,  thev  flung  down  the  wainscot,  and 
did  a  great  desd  of  damage  to  his  goods.  Gen- 
tlemen, said  I,  I  suppose  you  have  order  to 
search,  hut  none  to  spoil,  a  man'a  gioods,  Mi  hen 
they  were  gone,  Iwving  found  none,  they 
threatened,  God  damn  thctti  thcar  wooM  hav« 
them,  for  there  they  were.  But  I  oetng  ignemnt 
of  the  concealment  of  the  papers,  I  reqnealed  the 
maid  and  my  brother's  son,  whether  tkey  knew 
of  any  papas,  and  they  satisfied  me  they  knew 
of  some  prints  that  were  brought  by  a  potter^ 
to  be  left  at  my  brother's,  but  they  knew  not 
whence  thegi^  came,  nor  what  tlyey  were  i  and 
the  same  answer  nve  my  brother's  son,  that 
he  did  not  know  whose  the  papers  were.  But 
since  hb  father's  confbement  they  were  laid 
up  sure  and  safe,  for  they  knew  not  what  they 
concerned.  Upon  thi^  my  lord,  mj  brotfaea 
in-hiw,  Geocge.8pur,  he  oup^ea  mto  Wmhm^ 
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«n4  if  it^lmeyoiirlMMMnr,  I  nqmtM  hin  to 
«Hry  tMiiiJiitolhec«iiiitfytohialMm9B»toae^ 
c«ra  tlMem  UB  we  knfcw  wbu  they  didopneero 
and  wi|o  th«y  did  bukwg  to.  Irhereo^oa  lie 
ivplie^  ipy  ior^  tM  h#  was  fearfial  to  cvrv 
any  twio^  otti  of  the  booie;  eud  I,  if  yoa  wul 
plnaa  to  take  theoa  of  me^  I  will  cirry  them 
out  of  the  boMiie  for  )reiir  aeewitf ,  boca»i«e  hie 
wift  l«ioked  every  hear  (being  witb  cbiU^  when 
ahe.ehould  he  delif ered,  aad  he  waa  femtal  of 
ln>iibliagher«  So  (  earned  them  out  of  the 
hoMpe^  and  delivered  then  to  him. 

X.  C.J.  To  whom?- 
.  lire.  GMidwia.  To  mj  brether-io-Uw,  Mf . 
.Gesrga  Spar.  So  at  my  goio^  oot^  afWr  I  had 
4le|ifecedthein  te  him,  m  my  way  baek  again 
.1  feonda  iomU  mer<book»  and  aiemall  parcel 
M  wpitiDgs  s  woo  dfOfmed  tbea»»  or  who  hdd 
themthm»  I  camieitdl.  Bui  taldx^gthem 
IIP  nmd^i^ijly,  I  poi.thfem  amoog  the  prinli 
lAifik  I  eeinicS  en^  I  deUveted  thtOEi  to  my 
.hr«thflhi»-law.  I1iieiaaUIb»relom.y  aeto 
ihe|«|Mva. 

iS/famit.Thaae  yaitaflfwhaiihe  hathmid 
•jefafcie 

SeQ.'je^^irier.  Well»  hoM  you  year  taogoe. 

iStoeoA.  Mr.AttMhoiyiehere^myWrdv  that 

AiUrkufy.  Be  pleaanl  la  give  me  my  oath, 
I  will  tell  yea  what  y  med, 

AU'  Gen.  We  tei't  think  ift  material,  hot 
f  yen  were  eivom  belbre,  etand  up. 

ImCJ^  Tail  the  manner  of  finding  the  na- 
.f«m»  Thia  w^cwan  giv^  ueaa  anoooatot  a 
watofgun  thai  came  in,  pveteadmg  to  lietcb 


JdWrkufif*  XIpen  my  oath  it  wae  not  ee. 
The  wolenwuiwaa  a  waterman  thalhroaght 
meand  two  mere  ef  my  fellows,  and  the  water- 
wm  tdlewed  as  into  the  yard,  hot  oame  efier 
.a»dbciiyeQderedto|ookfornapen,  I  did 
ch  the  booeaf  for  I  hed  inteUigenee  that 
« vwise  pi4i8ra  there,  hull  did  not  find  them 
theen.  Bet  upon  finding  the  first  papoo,  I 
madelhemore  diligent  aaerdii  but  ooukinet 
ind  the  rest  Imeet  ohiefly  sought  after. 

&n.  J^mia.  Did  the  kmg*e  wetennan  Uke 
«»y  dUvMigs  hv  himaelf  r 

Mt€fkuTy,  We  weceaU  together,  we  did  not 
neve  eutjM.any  one  rooin,  but  together;  this 
gradewanmn  was  in  the  houae  wbeo  I  came, 
nod  thm  waa  a  litUe  child,  a  girl,  and  this 
maid  waa  there. 

Seo.  J^crtcff.  Did  rmi  come  for  ehaTinga 
Uiare,.pray»  Mr.  Atteriiury  P 

JUm-b^ty*  No,  I  did  not. 

Mia.  Gmdmn.  The  watennan  did  thoogh 

Getf.  CettGedrge  Spur.  (But  he  did  not 
nppov.)  Bitf;,  Mr.  Atterfanry,  before  you  go 
down,  pr^  taft  the  Qonrt,  did  you  take  any  of 
tbeaafnperaafcmy  house,  or  at  my  bro(faer-in- 
hatfipor^shboaer 

SamU  My  lood,  I  teok  the  papeia,  and  I 
lodLtfaem«tBaBby,jitap2ir*shoaM.  Andtbie 
«HHnaniaiTied.out  one. half  |o  Sfiar,  and4he 
.maiAxasvifidoflt  |he  ntfaae. 


L,C*J.  When  did-he  carer  them  f 
M».GooApta.  The aan^oay they sestdied 

for  them*  ibr  my  brother  came  in  el  the  seam 

time. 

L.C.J.  Hew  A>yeu  know  Spur  earned  any 
airavP 

Mrs.  Gooimin.  Be  eanied  none  put  of  tha 
honiw,  I  carried  them  out  of  the  hoose,  and 
deUveied  them  to  him* 

X.  C.  J.  Theti  they  were  in  your  house?* 

Mrs.  Goodmin*  They  were  in  the  ooaotingr 
(konse. 

ColL  My  lord,  if  they  were  in  any  otfasr 
place,  I  know  not  how  they  came  tfacre^  for  thia 
wee  all  done  after  I  was  a  nrpener ;,  and  Sewel 
saysi  they  wereremored  whsn  I  was.a  prisoner. 
Where  is  George  S|Hir  f 

Sen.  JefferieL  Jtie  edokitted  they  w4Pe  el 
yonr  houses  and  talm  4mfi|e,  apd  a(l^irwaida 
carried  to  Spur's. 

ColL  They  earned  thci^ahcead.  and  hsnded 
them  from  one  to  anotfier,  end  tpoh  them  into 
the  country,  I  know  not  what  they  did  wilh 
them:  but  my  lord,  I  neitber|(aoir  the  piintsr 
nor  the  author,  I  dedaie  it  open  my  lite. . 

JL  C.  J.  Hare  you  any  more  wiiweies  f 

Coll.  No,  0^  lof^d,  I  have  not. 

L.  (;.  J.  5? Jd  you  that  are  eleemMl  filff 4» 
king  call  any  jnore  ? 

Att,  Gen,'  One  or  two,  if  you  please,  mg 
kwd*  CaU  Jokpi  SUriand.  And  it  is  to  th« 
purpose ;  it  seems  very  Intely  Mr.  Bolren  weuW 
have  tenured  hi«  to  jb^ve  forsworn  himself.  . 

ColL  My  lord,  I  hope,  if  they  bring  in%iy 
pCTiona  of  new  efideoee,  I  may  hare  leave  to 
contradict  them. 

It.  C.  J.  You  need  net  fimr  bat  youehatt  be 
heerd  Is  them. 

Act,  Gen.  We  ehall  prpve  Bolron  to  be  a 
suborner  of  witneeses ;  and  that  the  jury  may 
know  what  be  is,  he  and  Mowbray  haye^pne 
to  give  evidence  at  sereral  trials,  aynd  the  jury 
would  never  believe*  them  when  they  were  oa 
their  oaths. 

8er|«  Jejfflcrm,  I  think  it  needs  net,  time  hath 
been  spent  enough  already. 

CoIl  No  wlnsperinr,  £ood  my  lord. 

Serj.  Jefferiet.  Good  Mr.  CoUedge,  yon  ate 
not  to  tell  me  my  duty  here. 

Jost  JoneM.  U  it  not  lawful  for  the  king's 
counsel  to  confer  together  ? 

ColL  Not  to  whisper,  ny  kird ;  aH  oughtto 
be  spoken  out. 

X.  C.  J.  Nothing,  ought  to  be  said  totfae  jury 
indeed  privateJy. 

An.  Gee.  But  shall  not  we  talk  among  our- 
selves, 

Co//.  No,  I  hope  not,  of  any  thing  that  con- 
oeras  my  trial. 

*  "  What  the  AttMney  here  says,  and  the 
Soboitof,  in  summing  up  the  evidence,  repeated 
ailer  him,  Is  notoriously  false ;  for  at  the  Sum** 
foer-Assiael  at  Yorii  the  year  befgore,  Tboinaa 
Thwing  waa  convicted  solely  ppon  the  tea|i- 
BBony  of  these  very  men  in  their  own  country, 
.aawnaeftflninnUeBMPuledt'  Orig.Bdil^    • 

2X 


STATE  TRIAL9»  99  CBAftLBk  IT.  l6§l.--IHi{  ^ SUphm  CUUige,    fil^ 


Jiitt  Jone$.  Yon  are  deceived  in  tiMit. 
C#tf.  I  think  it  in  a  tew,  thotall  ought  to  be 
p«Mic;  I  beg  year  paidon,  if  1  am  in  the 
wroni^. 

An,  Gen,  Swear  Joh^  ahh-famd,  (IVfatch 
utaa  done.)  Pray  |^ve  the  court  and  the  jury  an 
aecoant  of  Bobt)ri,  what  you  know  of  inin. 

ShiFlanti,  Bolron,*  my  lord,  last  Whitsmi- 
Tuesday  would  have  ffiven  me  ten  poonda  and  a 
horae  to  go  down  and  swear  against  sir  Miles 
0tapleton.    1  waatoswwr  I  was  suborned  by 
bis  friends,  and  several  other  penona,  which  1 
have  diaeovered  upon  my  oath. 
Im-  C.  •/•  Is  thismair  sworn  ? 
•  Att.  Gen,  Yes. 
X.  C.  J.  Now  «aU  Bolron  to  confront  him. 
Coll.  Heofferad  yon  an  home,  as  much  as  I 
•Asred  Torbcrvile  an  horse,  and  I  never  offer- 
•d^wm  an  horse  in  the  woiM.    [Then  Bohtm 
appeared.] 
X.C.  /  Isthiatheman,  Shirlandf 
Att,  Gen,  Did  he  give  you  ten  pounds  to 
•wear? 

Skirhud.  He  bid  me  ten  pounds  and  an 
home  to  swear  against  sir  Miles  8taplHon. 
Jost.  Joaet.  Did  you  ever  see  him,  Bolron  ? 
Bol'OH.  Yes,  my  lord,  be  was  to  have  been 
%  witness  against  sir  Miles  Htapleton,  and  he 
pretended  that  he  was  suborned  by  sir  Miles  or 
•ome  of  bis  friends. 

Coll,  What  are  you,  Sir  ?  Mr.  Bolron,  whaA 
ai  Mr.  Bhifbad  ? 

Bolron,  He  is  a  man  thai  Uveaby  his  shifls : 
M0  hath  been  whipt  in  Bridewell. 

Coli.  Do  you  know  Iwn,  Sir,  vrhat  is  he  ? 
Bolron.  Even  an  idle  man. 
Skirhnd,  You,  once  «vhen  you  saw  me,  drew 
your  sword  on  me,  because  I  would  not  do  aa 
yon  would  have  me, 

Bolron,  I  profesa,  my  lord,  it  is  not  so. 
Att,  Gen,  Here  is  mt,  Sihitb,  hear  what  he 
aays  against  Mr.  Bolron. 

i^.-niiA.  Aa  we  were  eoming  up  along,  he  was 
speaking  to  me  of  CoUedge,  and  tokl  me,  be 
had  as  much  to  say  against  him  aa  any  body, 
and  if  I  would  speak  for  him,  he  would  evi- 
dence against  sir  John  Brooks  for  a  discourse  at 
Ferry-bridge. 
Bolron,  I  never  did  hear  any  such  thiiw-. 
Smith,  No  roan  in  your  own  country  ww  be- 
lievse  vou. 

CoIl  They  believed  you  no  more,  it  seems, 
•either.  ' 

L,  C^'J.  Do  you  call  any  more  witnesses, 
gentlemen  P 
Seij,  Jefferie$,  No,  I  think  vre  need  not. 
L.  C,  J.  Lpok  you,  Mr.  CoUedge,  as  I  un- 
derstand it,  the  king's  oounael  will  produce  no 
more  witnesses..  \on  may  make  what  obeer- 
vations  you  will-up^on  the  evidence  to  the  court, 
nod  then  must  let  them  make  whalobeervations 
they  will  to  tlie  court ;  and  then  wa  will  give 
the  cbaige  to  Ihe  jury . 

Coll,   My  k>rd,  1  have  only  inaoeenoe  to 

^ead ;  I  have  no  flourishes  lo-aei-off  my  de- 

.  lonoe.     I  cannot  take  the  jury  nor  die  eoort 

withna  ociKNry  i  l^«i  mdbnppy  uiihoM  thhiga. 


But,  my  lord,  I  do  declare,  as  to  mjr  own  par^ 
trcutar,  m  the  presence  of  Ood  Ahmghty,  thil 
as  to  whatsoever  is  sworn  against  me,  as  to  €60 
seizing  his  m^esty,  proriding  anna,  or  bay- 
ing any  design  either  at  OxfoM  or  London,  or 
any  other  puce  in  the  world,  to  seise  upon  t^ 
person  of  the  king,  or  to  rM  agninat  the  go* 
vemmcnt  establisoed ;  I  vow  to  God  AJmignty 
I  ne«er  had  such  athought  in  me :  It  is  a^iroth, 
my  Votd.  My  lord,  they  have  swohi  desperate- 
ly against  me,  and  it  hath  appeared,  I  think  I7 
very  credible  persons,  that  they  have  corw 
tradicted  one  another.    It  hath  oeen  ^nroved 
that  this  was  a  design ;  that  they  were  fun- 
pered  widbal ;  that  they  complained  they  were 
ra  poverty,  that  they  wanted  maintenance ;  and 
they  did  confess  they  were  tempted  to  eono^ 
over  to  swear  against. Protestants:    And  now 
theLardknows,  they  have  cloaed  with  it,  and 
they  begin  with  roe.  I  hope  ^  jury  have  tnken 
notice,  that  1  hove  contradicted  them  soffci- 
ently  in  whst  thev  have  aworn  ;  and  that  it  is 
not  possible,  if  I  nad  a  gram  of  seaae,  fbr  nan 
to  dttoover  myself  to  be  soeh  an  one  to  Haynet, 
that  was  an  Irishman,  and  shoidd  speak  aS  thib 
treason  that  he  hath  gallopped  through  at  first 
sight,  that  asaoon  aa  ever  1  saw  him,  that  1 
should  speak  so  lo  him  ;  I  hope  yon  will  cm^ 
aider  whether  it  oonsists  with  eammon  reasoQ, 
when  there  would  be  no  pfobability  of  «w^-g 
any  use  of  him  in  the  wmA.    My  loid,  all  my 
witnesses  that  I  have  brought,  your  ktrdship 
can,  and  I  hone  you  will  anm  them  up  better 
than  I  can  ;  tor  Idedaro  it,  I  have  been  sooo»- 
ceraed,  that  1  havenot  been  able  to  write  half 
of  it  down.    But  I  think  there  is  never  a  noMa 
that  hath  swoni  against  me,  but  hath  been  snf&- 
ciently  confuted  by  jpersons  of  integrity  anci 
honesty,  men  of  pnnciples,  and  men  of  re* 
ligpon  ;  they  are  Budi,  my  lord,  ^hatmakeooo- 
science  of  what  they  say  :  They  are  persons 
altogether  unknown  to  me,  most  of  them,  aa  tn 
what  they  had  to  say,  it  was  what  they  offered 
volnnlariiy ;  and  I  am  oertatnthey  had  nothin^^ 
bntthetr  tare  charges,  if  they  had  that,  fbr 
their  pains,  in  coming  hither ;  and,  my  kird» 
there  u  no  probability  that  they  dwuld  eome 
and  attest  any  thing  that  is  fabe,  for  me  wha 
am  a  stranger,  for  nothing:  No  man  is  a  knave 
fbr  nothiitf ,  as  I  believe  these  men  are  not. 
My  lotd,  f  do  declare  it,  1  was  breda  IVo- 
testant,  and  hnvelivod  so ;  I  am  so  to  this  very 
day ;  I  have  been  a  lover  of  the  oharch  of 
England,  and  of  all  the  fimdamental  points  of 
doctrine  believed  in  it :  I  own  the  feame  God, 
the  saine  Saviour,  the  aame  goepef,  and  the 
aame  faith  ;  I  never  had  a  psMudiee  i^painft 
any  manin  the  church  in  my  life  but  such  aa 
have  made  it  their  buainesa  topromote  the  la- 
tereat  of  the  papists,  and  such  I  must  beg 
leave  to  say  there  are  amongst  them;  For  there 
is  no  society  in  the  woridwitkNil  some  bad 
men ;  and  these  do  promote  the  interest  of  the 
napM^  by  dividing  the  Protestants,  and  al- 
kuwin^  nonetobe  true  Protestants  iNftt  tfaoae 
that  are  within  the  church  of  y*g*ywi  ealn- 
Itshedby  law  i  which  is  a  netioQee  wiift^I 


cttnUnfevite  «koiewitkliHi%-llie«ttrll«lftptfr- 
j odm  agaiiiM  any  man  but^aknave  in  n^  life. 
1  ba?e  heard,  I  oonfesa,  some  ot' the  diaeacara^ 
and  I  hare  foond  very  honest,  juat,  piolu,  godly 
men aoMHittr then;  Men  freeirom  oaths  and 
«U  dchaocbery  ;  men  that  make  a  oonacienoe 
ol*  what  they  aay  ;  Not  like  aoineperaons  that 
■ay  they  areof  the  church  of  England,  that 
carry  themaehres  in  their  threa  and  actions  so 
IM  that  no  credit  can  be  gained  to  the  cbarah  by 
them.  My  lord,  I  have  been  an  hearty  man 
against  the  papists;  I  have  been  an  nearty 
nanaaanyperaonof  myconditioD^for  pariia- 
ownts^  which  I  look  upon  to  be  my  birth-right, 
mad  under  God  Almighty,  the  biilwarfc  of  our 
liberty ;  and  I  am  sorry  if  any  man  should  be 
an  ii^strument  to  create  a  n^isundeiatandinff  be- 
twixt the  king  and  the  parliament;  ror  I 
always  tbot^ht  I  served  my  country,  when  I 
acrved  the  parliament,  and  I  served  n^  king 
when  I  served  my  country.  I  never  madeany 
diflfereoce  between  them;  because  I  thought 
them  both  one.  -.  I  haA  the  honour  to  be  en- 
traslsd  by  them  before,  and  upon  that  account 
I  came  voluntarily  down  hither.  I  rid  my  own 
horse,  I  spent  my  own  money,  and  eat  my 
own  bread;  I  was  not  beholding  to  any  man 
for  the  value  of  6d.  aH  the  white  I  was  here. 
My  lord,  I  have  ever  since  Uie  Plot  hath  bec» 
discovered,  endeavoured  with  aQ  my  heart,  and 
all  my  power^  to  detect  and  come  at  tlie  very 
bottom  of  it:  I  have  spared  for  no  time  nor 
jMUns,  what  lay  fairly  m  my  way,  in  every 
thing  to  encoanura  those  that  disoovored  the 
villamies  of  the  Popish  Plot  against  the  life  of 
the  king,  and  for  the  subversion  of  the  religion 
and  gofernment  establiahed  by  law.  Now 
certainlv  it  is  not  Strang  to  the  world  ;  for  I 
thinkbfl  Christendom  is  aware  how  plain  the 
PopisA  ^fat  hath  been  proved.  These  men 
ihib  swear  against  me,  were  they  that  used  to 
follow  me  somrtimes  ;  they  would  say,  it  was 


they  that  had  come  to  save  our  livesj'and  yet 
we  let  them  want  bread.  That  argument,  my 
lord,  was  so  feir,  that  I  thous^t  it  unreasonable 
to  sdfe  them  starve :  and  1  have  said  sometimes 
to  some  honest  considerable  men,  thai  it  was 
bard  they  should  have  this  to  say  of  lui,  that 
they  shouU  want  bread  to  eat  that  were  the 
king's  evidence,  to  detect  a  Popish  Plot 
wherein  we  ourselves  were  concerned;  and  that 
when  they  had  saved  our  blood  in  our  veinsy 
they  should  be  suffered  to  starve.  And  one 
time,  I  think,  some  three  or  ibiir  gentlemen  of 
the  city  did  give  me  4'is.  or  40f .  and  iSd,  or 
thereabouts ;  which  I  did  dtstribnter  amount 
them :  and  they  never  came  to  me  in  my  lite, 
but  to  seek  rehefitthey  knowing  that  1  had  a 
general  aoquaiiAnce.  And  sometimes  they 
3iought  it  might  be  fit  to  petition  the  common- 
.council  of  the  city  of  London  to  take  care  of 
them :  sometimes  they  would  speak  to  me  to 
speak  to  particular  men,  that  care  should  be 
taken  of  them.  At  other  times  indeed  it  was 
not  this  sort  of  discourse  they  had  with  me  ; 
hut  they  would  i)retend  they  nad  something  to 
ififloorer  of  the  Popish  Plot>  and  80  they  would 


ap^  to  me  as  a  man  of  some  ao^iiaintanfce. 
And  th<$  first  time  1  saw  flaynes,  was .  upon 
such  anacoooni,  the  beginning  of  March  kwt, 
and  it  was  thils :  I  was  at  JKichard's  coliee- 
house  at.  Temple-Bar,  where  Macnamarra  did 
desire  me  to  go  out,  and  I  ahoukl  hearsuch  a 
piece  of  roguery  I  never  did  hear  in  my  hhf 
a|(ainst  my  lord  Hhaftesbury.  So  i  did  go  out 
with  them, and  I  called  captain  Biown,  who  is 
siaee  dead,  togo  with  me ;  and  we  went  to  tbo. 
Uercules-Pilhua,  and  Haynes  there  discovered 
what  I  told  your  lordship  befora,  a  design  ta^ 
destroy  ihe  parliament  at  Oxford;  aaai-myi 
that  was  to  hind  in  the  North,  and  another  ria 
Irehmd,  and  the  duke  of  York  was  to  bea|  tha 
head  iff  them.  My  lofd, after  I  had  hebrdali 
out,  he  did  desire  us  all  to  oanoealwhat  he  had 
said  till  the  parliament  sat,  and  then  be  would 
not  only  discover  tluB,  but  much  more.  Ue  at 
the  same  time  told  us,  that  there  was  .a  design 
of  Fitz-gerald*s  a^painst  my  lord  Shaftesburv  to 
take  away  his  lite,  and  he.  was  employed  to 
come  to  his  cousin  Macnamarra  to  ffot  him 
over  tojoin  in  the  design,  and  he  Bhoubi  never 
want  for  naoney,  if  he  would  but  come  ovef 
and  do  as  they  wouldhave  him.  After  he  had 
discovered  himsdf,  Sir,  said  I,  voa  are  fk 
stranger  to  me  ;  and  I  never  saw  him  before 
in  m  V  days,  if  he  had  seen  me  I  cannot  tell  |. 
but.  Sir,  said  I,  either  this  is  true,  or  this  is 
false.  If  it  be  true,  said  he,  Jt  is  all  true,  and 
much  more.  So  he  up  and  told  us  much  of 
Coleman,  and  of  the  reconcihation  between:  tha 
duke  of  Ormande  and  the  duke  of  York,  ao^ 
how  he  came  to  be  lord  lieutenant  of  Irelandy 
and  how  Phmket  came  to  be  primate,  and.  by 
means  of  whom,  and  the  letters  that  passed^ 
and  how  so  much  a  year  was  given  to  Plunket 
for  carrying  on  the  correspondence  ;  and  he 
told  us  so  much,  that  I  did  won<i^r  tio  hear  apy 
man  talk  after  that  rate.  After  I  had  heard 
what  he  bad  to  say,  I  told  him,  Sir,  said  I,  thw 
is  either  true  or  folse  that  you  have  said :  if  it 
be  true,  my  brd  Shaftesbury  shall  knpw  it  if 
night ;  for  I  'tvill  not  conceal  such  a  thing 
conoeminga  peer  of  the  realm  :  and  if  it  weca 
a  colour,  ke  should  know  of  it.  And  I  dU 
send  him  word  that  night ;  and,  said  I,  Sir. 
you  ought  to  go,  for  your  own  security  aoj 
cur's  too^  to  awear  it  before  a  magistrata. 
Said  be,  if  I  should,  1  sbouid  be  discovered 
Said  I,  I  cannotthink  you  would  be  discovere<L 
If  YOU  swore  it  before  sir  George  TVeby  or  sir 
Robert  Clayton,  they  will  not  discover  you. 
So.  he  agreed  he  wouhl  swear  before  sir  GeoKsai 
Treby;  and  he  did  go  accordingly.:  hyXkp 
being  out  of  town,  I  cannot  bajre^  afiidavit 
to  produce  it  There  was  a  Jettar  sent  huit  Sa- 
turday night  to  sir  George  to  Bristol,  and  I 
hoped  he  might  have  keen  bene  lo  daV'  This 
was  the  first  aofjuaintanoe  I  evA$r  £ad  with 
Haynes.  The  next  time  I  heard  of  him,  was 
upon  this  occasion.  Ivy  comes  to  me  m 
Richard'a  cofiee-house,  and,  said  he,  yonder  m 
the  man  that  made  that  discovery,  %«iiich'l 
told  you  before  that  Haynes,  had  said  to  mo; 
it  WM  about  «iiMioth  or  Ante  weeks  bel'ore  tha 
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piifiMMttl  wtt  HI  OidM.  After  tlMi  fiirib- 
iMftt  was  dMohred  at  OxibffI,  I^y  tamm  to 
me.aiMl  I  thinkit  was betwiift  Ibe fi»<ft  tema 
wherHA  Pitshartu ins aorraigittfd  audoM  :  I 
kmmnotthenaicesoftlHiii ;  IMbcoatMwto 
me,  tod  lellu  wt  lie  \M  heen  'wifb  any  lard 
8ha^cab«ry,  and  that  there*  iraa  %  tHeod  at 
hkf  thai  ^«UM  onnfinn  all  that  PitsbMiia  had 
discovered  eoDremlii^  the  iiitirder  oi'  air  Ed- 
imHHUmry  GodlVey  ;  and,  cays  he,  wf  lonl  of 
8liafttrt»ury  hath  aiiit  me  to  yoo  to  aeqtiaiiit 

Sku^vitbtt.  Where  ia  your  iHe&dP  said  I. 
e  is  wMiottt,  fioid  he.  80  we  went  out  of 
ttie  coffee^hoiiae ;  and  when  we  eame  oat  of 
doors,  there  was  ^ts  Haynea :  we  wcfit  to  tke 
OrowQ  laVem  without  Temple- Bar ;  h  waa  in 
^  tbreDoofl.  When  we  oune  tliere  into  the 
raom,  bfc  exanuned  all  the  eomera  and  cup- 
boards, and  places  about  the  toom,  to  see  that 
Bo  body  was  there.  When  he  thongiit  all  was 
ieeure,  he  begpan  to  teH  me  he  had  bean  to  ac- 
Maint  my  lord  8hafti«bury  that  there  was  « 
Aiend  of  his  that  would  discorerthe  whole  in- 
trigue of  the  munter  of  sir  £.  Oodftcy,  aH  that 
Irohairis  had  said,  and  mul^  more :  and  he 
derired  roe  that  I  would  inlreat  my  loidShafteB- 
hury  to  he  iustruilieiita]  to  get  his  pardon  beHMe 
lie wovertid  parlicuhiriy.  -Then  itoldhun, 
1  think  it  is  esmcnient,  said  I,  that  yon  dis- 
corer  soitiethiog  in  writine,  and  under  yovat 
mid,  what  you  ean  say.  lie  waa  not  wQling 
to  do  that.    Can  you  befiere,  said  1,  that  my 

rnl  of  ShaAesbury  will  betmy  vou  ?  Says  he, 
will  not  trust  any  b^y ;  I  snail  be  assaasi- 
Mled.  Said  I,  if  you  wHl  not  flnre  it  to  any 
hody  else,  wiR  you  grre  it  io  Wlt,  Michael 
Godfrey,  air  £.  Godl^*s  brother  f  You  cam 
lia?e  no  Jealousy  of  him  Ifaat  he  wiB  exxt  dis- 
iBm'er  yiiu.  8aid  he,  if  my  lord  Shaftesbury 
^riH  engage  to«et  me  a  pardon,  I  wUl  tell  the 
i^bole  truth.  Mid  I,  I  wiR  go  to  my  lonl, 
aad  acauaint  him :  so  I  went  to  both  my  lord 
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tind  Mr.  Godfrey ;  and  sir  E.  Oodfrgr»8  two 
krdtbem  ho^  met  me  at  my  lord  of  Shaftes- 
bury's bouse.  This  ia  the  thing  tKat  he  tells 
Uie  s  he  would  have  me  get  my  Iota's  pro- 
Wction  and  a  pardon  for  treason  ;  hut  the  real 
<ruth  is,  he  sent  me  upon  this  emand.  80  I 
osne  to  my  tord  Shaftesbury,  «ml  the4wn  Mr. 
Godfreys  weie  hi  the  room ;  ^ud  after  I  had 
4bld  my  kprd  what  diaoourse  I  had  with  him, 
ttysmy  lord,  CoRedge,  these  Irislraaen  hare 
«onihuaded  all  our  bustneaa ;  and  thou  and  I 
imart  tiarea  care  they  do  not  put  a  trick  upon 
^m :  thii  ranat  be  atrack'ofthe  papists  to  ruin 
us  ;  aod  iif  they  faav^  auch  )i  design,  if  they 
%ill  not  pot  it  upon  you  and  I,  they  are  foob. 
'Upon  ytmrlordnii|i,  said  I,  diey  may  ;  but  I 
'am  a  poor  inconsiderable  fellow.  Says  my 
kml,  r  win  tell  you,  Mir.  Godfrey,  Mr.  crf- 
'ledge  hath  not  only  been  an  honest  man,  but 
'«&  useAil  and  an  actire  mtan  for  the  Ph^testant 
'Iktterest.  Soltoldmylordhowfvlbad 
pgone  with  him,  and  that  I  ileairrd  it  might  be 
'put  ioi  writiDg.  S^ysmylofd  Shaftesbury,  if 
BO  win  put  it  in  vntiog,  I  will  go  ouoe  agun ; 
Ibr  I  inte  hem  ibce  I  aaw  tbe  Ibilow  wtt  my 


krd  MdocKWrid,  aad  my  larl  whMn  joaiiae ' 
Psanhcvtoaf  and  ny  lord  Chaiiocllor,  aati  i 
haveaaMtheni  Ihat  there  MaaobApmoo  iu 
general,  but  I  knew  not  the  man  ;  m»  iMieod 
my  lord  did  aot,  Ihr  oaly  Irywas  tbe  fctaon 
batweta  them  that  my  lord  kiieir :  and  1  told 
them,  aays  my  lard,  that  liie  «aa  confirm  all 
thai  'r'itauams*has6aid«oA€«nMnff  fhedeaili  «tf 
sir  B.  Godfrey,  and^hat  he  woaM  prove  my 
lord  of  ]>anby  wat  m  it,if  hemigtft  have  his 
pafdan ;  and  a^y  lord  aaid,  they  prouiiaed  to 
speak  4o  his  majeaty  that  it  tnight  be  gianaHl. 
But  some  time  the  latter  end  of  thie%«ek  I 
heard  it  would  not  be  gfranted  ;  and  hoA  of 
these  men  tbllowed  me  to  knuw  wliat  <liry 
sh^nM  do.  fiaid  I,  my  lord  Shaftesbury  fcodwa 
not -but  that  it  may  beatriek;  and  aaid  f  ta 
Ivy,  I  wonder  why  he  ahoold  euncaal  it  afi 
this  while,  being  a  neeMsifoos  man,  and  56(1/. 
profftred  by  the  king  in  his  pradamalion. 
Wfa} ,  says  Iry,  do  you  think ihere  is  no  Inith 
in  it  ?  Says  fry,  it  is  not  my  judgmeat,  tpat 
my  lord  8ihalU*AQry*a  aiidMt>.  Godfrey 'ajudjar- 
roent  too.  He  answerod  me  again,  ntsharria 
hath  deaired  be  may  hare  a  pardon  granted 
for  himself  and  a  Ffonchman ;  and  if  sa  he 
there  were  nothing  in  it,  ^o  you  IhiidE  he 
would  iROre  frr  a^iardon?  Saya  I,  did  Mr. 
Fksharris  more  for  Haynea's  pardon  f  How 
do  1  know  thdt,  says  Ivy  again :  Fltahorrisls 
\ri^  told  me  so.  Shys  1,  tet  maapeak  with 
Fitsharris'B  wife,  let  me  bear  hn-  say  so,  and  f 
will  believe  you.  The  next  day  he  did  bring 
her  to  me  to  mybouse :  and  thn  was  the  'time 
and  the  occasion  that  brought  Fitzharfis'a  wifb, 
and  Hajrnes,  and  Ivy,  and  Mr.  'Fitrihanis*s 
maid  to  my  houae ;  and  f  never  saw  Fitsbarrit 
in  my  days,  till  his  trial,  nor  had  any  oommu- 
nication  w  ith  him  But,  tuv  lord,  she  did  talk 
witti  Himes,  and  eoaHrmed  itio  me,^falbt  her 
liuflhandrnad  desired  a  pardon  for  him  t  wby 
then,  sail  I,  he  would  do  well  to-diseover  Vbat 
he  .knows  to  my  ford  Shafteabury ;  for  I  was 
wi^my  lord,  and  heaa^'he  wi{l  meddle  no 
more,  imless  he  will  give  it  under  his  liand 
whatbehastosay.  And  he  did  oonfesi  to  me 
in  my  own  yard  (fbr  there  we  were  togetfier) 
that  be  saw  my  lord  of  Danby  come  into  tlie 
ebapel  at  Somerset  House,  when  the  body  of 
sir  £.  Godt'rey*lay  under  the  ahar. 

L,  €.  J.  Here  batii  been  )i<^itig  of  this 
made  appear  by  proof. 

CalL  My  lord,  I  only  tell  you  -wbicli  way 
they  intromiced  themaefres  into  my  aequaiot- 
anoe. . 

L,  C.  J.  You  may  obaarre  what  yuu  wiS 
upon  the  eyidence,  as  we  told  you  ;  but  you 
ramble  fh>hi  the  matter  you  are  to  speak  to. 
And  as  we  toM  Mr.  Attome},  that  what  be  sa|d 
ahouM  go  fbr  nothing,  unl^s  We  'tuade  fttnxt 
by  proof;  so  must  weaay  to  vou,  ^at  yoo 
say  goes  for  nothing,  fbrtber  man  you  'bave 
proved  it.  tixtw  you  bave  quitted  >tfae  proof 
ipiite«  anduotspolns  to  that,  but  run  into  other 
stories.  I  would  have  you  keep  yooraDlf  to 
yoorproofis  and  andceyoar^ifaBmgtiaDsiqMxi 
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C0IL  iki^M  1  kmMf  o->mw  it,  to  my 
pVtfoWtlNiklJMpeBijr  igDOTHioe  vitjjf  esi^iM 
meif '  I  eir.  I  UA  yvia  the  truth  ot'  things 
thiMftwas.. 

L.CJ.  Tnitbi  Why  if  }roiim  or  «Dy 
othnr  oHUi'*  vHiid  te  your  case  ■honM  gpliir 
trath,  mi  nui  that itUMtoat  a  bar^eoiiicl  baeon* 
Tieted  :  For  every  man  wilt  say  be  is  an  faooest 
uiaa,  aed  ali  the^ilaiMihlg  thiafQB  in  the  irorkl* 
Make  youyoor  obaenatioiia'Uiiea  the  proofy 
that  18  |N«|jer  iaryoa  «6do  $  and  utge  it  as  well 
aa  yavcajQ,  and  to  the  heat  purpose  yeo  cao : 
But  to  tell  US  long  atoriaaol  passages  betweea 
you  aod  ethers  that  ere  not  a  wfah  plored,  that 
13  not  ofloal,  nor  perkineot. 

CoiL  lAoQgfat  it  had  been  to  tlie  point, 
whenlhis  man  pretends  to  have  a  Huninrity 
with  me,  to  sheir  how.  Us  aoquaintanee  begun. 

ittSt*  ionei.  Why  do  you  think  it  isan  an- 
stserlo him  m  what  he  proves  upon  his  ealh  ? 
Jlem  you  proved  one  jot  of  it  if  Not  that  I 
}«re  heard,  it  is  your  part  to  sum  op  the  evi- 
deuMon  your  own  side,  and  to  answer  that 
^fhfoh  is  proved  upon  you,  if  yon  can.  Do 
that,  and  we  will  bear  you  speak  to  it  as  long 
as  yon  can.  Bat  to  Isfl  glories  Is  amuse  the , 
jury  with  that  are  not  proved,  and  to  run  out 
mto ramblmg disoonrses  tone  pui^ose, tfist is 
nntlobe  alliFwed,  nor  ever  was  m  any  court  of 


Jnst.  HsryiNonif.  KM  one  of  y<mr  witnesses 
hare  neationed  any  thing  that  yoa  say. 

Just  JUeiiur.  I  wonder  Mr.  CoUed<2e,  yon 
ebouM  forget  yourself  so  nweh  :  For  you 
foand  iStth  with  Mr.  Attorney  at  the  beginn^ 
for  opening  the  evidence,  and  you  \  ere  told,  and 
the  j«iy  w<ere  told  at  your  request,  that  what  he 
saidyAnd  did  not  prov«,  passed  for  nothing.  But 
I  must  teH  you,  it  in  much  wone  in  your  ease : 
For  Mr.  Atleraey  only  opened  what  he  might 
piuve  afiecwards,  but  your  observations  are  upon 
what  hath  been  proved  already  ;  and  yet  you 
nmoat  into  stories  of  what  bath  not  been 
pvov^  at  nil,  aAer  our  proof  ispaat. 

-CMi,  tttr,  1  eeiiM  not  prove  this  otherwise 
than  b^  Ivy,  who  hath  bemi  sworn  agaimftme. 

Juat.  Jofiet.  Would  yon  have  the  jury  to  be- 
lieve you  upon  your  word  ? 

CdiL  There  is  no  more  than  his  oath  against 
me;  and  wby  my  oath,  being  an  English- 
SMn  and  a  prolesuuit,  should  not  be  taken  as 
wefl  as  his  that  is  an  Irishman,  and  hath  been  a 
papist,  I  know  not. 

£.  C.  J.  You  go  upon  that  ground  tbat  yonr 
%oni  IS  to  be  taken,  as  appears  by  your  dcfenoe ; 
butlnrast  tell  you,  all  this  course  of  justice 
were  desn!oyed,  and  no  justice  against  malefac- 
mnweretobe  had  if  the  word  of  jhim  tbaris 
aocneed  should  pass  tor  proof  to  acquit  him. 

CoiL  Myloni,  I  have  given  yuurlonlsfatp 
an  acoonnt  of  these  feUows  conversations ;  atid 
what  other  tirdofs  to  make  1  know  not :  For  r 
knew  nnjt  what  they  Would  swear  against  me, 
and  I  hflrtl  not  witnesses  in  my  pockets*  to  con- 
fteotthem. 

Just  Lcvinz.  Well,  the  jmy  'have  iieanl  it 
ivtrvMinver  vg^  tirttnpon  your  reqocnt. 


that  nothing  is  t»  he  taktn  m$6t09  of  Aatiattsl 
proved* 

C^U*  Pn^r,  my  kitd,  th«n  u  io  Haynes. 
My  lonU  J  no  ob^rie  thai  these  was  a  witness 
tior  petbat  did  proye,^be  ounedhe  was  one 
that  was  employ^  lo  make  n  pratestanl  plot, 
and  another  that  did  hear  hiai  swear,  damn, 
him,  he  wotild  swear  any  thing  against  any 
body  ibr  moliey,  tor  it  was  his  tradi;. 
'  Jui^  Xevms.  Now  you  are  right ;  apeakas 
much  aa  you  will  as  to  your  proeia. 

CoiL  My  loll,  I4liiuk  Tarbervile  and  Dog- 
dale  swear  as  to  the  tenth  ol  dlarch  in  Oxon  ; 
I  desire  it  may  be  pioved  I  vras«i  Oxistd  Ihe 
10th  of  March. 

Just.  Jones.  Yon  yooraelf  eame  dewn  $imi 
middle  of  Mareh« 

'  X.  C.J.  I  do  not  remeiqhv  that  4hey  sai^* 
the  10th  of  Match. 

Coll.  Didnotthe'Indiotmentsay  anf 

Ait,  Gen.  It  is  only  in  the  Indiotment. 

JL  C.  J.  A9  to  the  time  mentioned  in  th» 
Inclictment,  it  is  not  material  $  thatislhroon- 
stant  riJe  hi  trials  upon  indicnnents ;  as  if  an 
horse  be  laid  to  be  stole  the  lUth,  if  it  be  proved: 
the  prisoner  stole  it  another  day  ,it  will  ne  nf- 
fieivnt,  the  tiase  is  not  material ;  the  question  is, 
whether  the  indictment  be  tme  in  laibiiimiii 
Mr.  CoUedg«,  my  brothers  will  all  teil  yen  that 
the  law  is  so. 

Just.  Xflwu.  Though  it  is  W  the  tOtfa  of 
March,  yet  if  it  be  proved  the  1st  or  flOlK 
before  or  afWr,  it  is  all  one ;  so  the  ^ng  te 
prm-ed  they  are  not  bsond  to  a  dM^. 

€oU,  My  4Qrd  the  pnnotilise oi'  lawl  know 
uot,  but  it  was  the  t«th  or  tsth  ere  I  eame 
down. 

X.  C.  J.  W^,  gn.on,6ir. 

CotL  Dogdale  says  I  neastbythe  ww^ 
Rowley,  tbt^  king. 

Just.  Jonet.    Hedoeaso. 

Coll,  Mow  does  be  come  to  know,  -thatiiy 
that  word  I  meant  the  king  f 

L,  C.  /.  Thst  we  did  ask  hin^,  end  he  nays, 
you  nsed  so  to  evpound  it.  ^ 

Just.  Joneu.  'Wby,  losk  you,  he  said  you 
and  he  used  to  have  frequent  eemnmnieaiion 
concerning  the  king,  emd  yeo  did  most  fre^ 
qnently  speak  of  the  long  by  the  name  of 
Itowiey. 

Cs//.  But,  I  say,  my  *h>Hl,  \  never  'smflm  of 
the  king  by  the  name  of  Rowley  in  my  we. 

Just.  Jones.  Yon  say  it,  and  he  eweanthe 
contrary. 

•Colt.  I  do  not  rmemfaerUnt  he  s^s,  'I  de* 
dare  it  so ;  but  be  said,  I  meant  it ;  for  if  I 
bad  declared  it,  then  it  bad  been  the  aam^ 
thing  ibr  me  to  have  named  the  king  down- 
tights 

Just.  Zeoint,  Look  yon,  'Mr.  CdHedg^,  as 
to  that,  when  any  witness  had  done  hii  ^« 
dence,  yon  had  liberty  to  cross  <9ramuie''him. 

X.  C.  J.  Would  yxnx  have  him  tealle^  up 
again  to  dear  this  r 

-Co//.  Yes,  it' yon  please.   '• 

X.  C.  J.  Stand  op,  Mr.DngMe,  J  nnAer« 
stood  by  your  testimony,  -when  Mr.  CtdMgn  • 


ted];    STA'TRTRIAIJ&,  9SCBAXLLEs\\.l6BU^^ftal^SUptm€Mkdge,     [fM 

Dugd.  YouMidyoawentfctaaliMir.. 

Just  Jonef .  Mr.  Coll«dge,  fviU  yM  oooiidar 
upoD  what  Mr.  I>i]giiale  was  called  Jip  about, 
the  esjposition  «^  the  name  lUnrley  ? 

Co//.  I  did  esamme  hnii,  iM  ne  bath  dm* 
tradidedhkoKtr:  forhebalii  teidattheGiwii 
Dnig^  Tarcm  I  gave  hia  a  jactore  of  Rirf 
Shew.  '     ' 

Just  Janet,  He  said  no  aacli  tfasog' ;  ho  aaid 
he  did  ndt  know  which  it  was. 

CoU.  I  am  certain  he  meant  that  then  when  ( 
he  spake  it;  for  he  named  it  before,  that  he  hod 
two  from  me  at  RichanKs  Coffee-hoose^  and 
one  I  thrust  into  his  pocket  at  the  tarem ;  and 
1  say,  I  neTcr  was  at  the  Green  Bragon  Ta«  ' 
▼ern  with  Mr.  Ddgdale  and  Mr.  BaMwim  no^ 
in  the  tarern  these  three  quarters  ojTa  year. 

Just.  Lttfku,  Mr.  CoUedge,  you  Were  m  the 
right  WBjr  just  now  to  mani^  your  eridence 
in  oppoailxin  to  tiie  o^er  evidence ;   go  on  in  - 
that  way. 

CoU.  My  hmi,  I  don't  know  well  what  was 
said,  ior  I  oookl  not  hear  half,  nor  write  a  quar- 
ter of  it ;  but,  my  lord,  1  hope  yoer  kiidBhi|i 
bath  taken  notes  of  it,  and  will  remember  it 
tor  me.  Yon  are  my  counsel  as  well  as  my 
judges.     » 

X.  C.  J.  In  matter  of  fact  we  are. 

CoiL  My  life  and  your  souls  lieat  stake  to 
do  me  justice;  therefore  I  hope  you  will  take 
nolioe  of  wha^  I  have  not  had  the  opportunity 
to  write  down.  I  have  obeerv^ed  that  every  one . 
of  my  witnesses  have  spoken  mateiially  to  con- 
tradict what  they  have  said,  to  prove  that  tide 
wai^  done  for  money,  and  tluit  there  hath  beat 
confessions  fioom  every  man  of  them  that  they 
were  hired  to  do  it ;  that  they  did  it  for  a  live- 
lihood ;  and  one  of  them'  said,  it  was  a  good 
trade,  damn  him,  be  would  do  anything  for 
money :  and  I  hope  then  you  will  consider  the 
improbability,  that  1  shoufd  speak  to  an  Irish- 
man whom  1  had  never  seen  before  in  my  hie ; 
and  that  I  should  at  the  first  dash  utter  tliat 
treason  that  he  gives  in  qvidenoe,  I  Uiink  it  can* 
not  consiBt  with  any  man's  underatanding  to  be- 
lieve me  so  mad  Or  so  weak. 

Just.  Levinx.  Tbatisasto  Haynesonly. 

CdL  As  to  Smith  now,  I  suppose,  it  does  not* 
come  within  the  reach  of  the  statute ;  for  Uie 
diimer  that  was  made  by  alderman  Wilcox,  waa 
made  before  last  July  was  twehe-mnnth ;  all 
the  witocssesdo  say  it  was  before  Christmaa, 
and  Dr.  Gates  says,  it  was  in  the  summer ;  I 
know  it  by  a  very  good  observation ;  because 
I  went  to  Astrop  waters  after  that ;  and  I  saw 
sirCreswell  Levinz  at  the  Wells:  now.  Sir, 
you  were  there  before  this  time  twelve-month. 
So  then  whatever  he  says  1  said  to  him  there  I 
cannot  be  charged  vritbal  by  the  statute,  more 
or  less,  if  I  had  never  a  witness  against  him ; 
but  I  have  witnesses  that  have  oontradioed  him 
sufficiently  that  he  is  forsworn  in  that ;  and  if 
sd^  he  is  not  be  believed  in  any  thing  else ;  for 
he  says,  he  'and  I  went  to  the  coffee-house  to- 
gether, and  we  discoursed  such  and  such  thinsa, 
which  Is  not  above  half  a  bow's  shot,  and  lie 
madeiti  liay,  nqoarlarofaiDik'adiwQiine; 


yoQ  discoorsed  of  the  king,  yoatsimetimes 
discoursed  of  him  bv  the  name  of  Rowley, 
and  that  he  expfaiineo  that  niuDe  to  be  tho  king. 
•  Dugdaie.  The  first  time  I  ever  heard  what 
Bowl^  meant,  was-  from  him  ;  for  I  asked 
him  what  he  meant  by  the  name  Rowley ;  I 
Iwaid  it  before,  but  1  did  not  understand  it. 

L.  C.  J.  Where  was  it  ? 

DugtL  At  Richard's  coflfee- house. 
.  Just  Jonet.  What  was  the  ansvrer  he  made  ' 
you  ? — Dtigd.  He  said  it  was  the  kin|r. 

Ceil.  Upon  what  occasion  did  1  ex^ain  it  to 
-yon? 

Dtt^d.  Upon  the  account  of  the  pictures. 

CoU.  I  know  not  which  of  the  pictures  has 
thenama  of  Rowley  in  it. 

Dugd.  It  was  then  we  were  talking  of  one 
of  the  pictures  you  brought  in  Rowley  and 
Mac,  and  Mac  was  the  duke  of  York,  and  Row- 
ley was  the  king. 

CoU.  Upon  what  |nctnre  was  it,  that  I  took 
aecasion  to  explain  tne  name  Rowley  to  yon  ? 

Dmmd.  I  am  not  certain. 

Cau.  Remember,  yon  have  an  accoimtto 
giveli  vrell  as  I. 

J)ugd.  Yon  have  so  many  pictures,  that  I 
cumotremendierthem;  yon  hare  shewed  me 
more  than  have  been  produced  in  court. 

CoU.  Where  had  yon  that  picture  from  me 
they  call  the  Rary  Shew  ? 
'   Ihigd.  Truly  I  received  of  them  twice  at 
Riehttd's  Coflee-house. 

CoU.  Twiee  do  yon  say  ? 

Dugd.  Ye8,twocd'thcni  at  two  several  times; 
for  you  httving  promiBed  me  one,  you  brought 
il  acoofding  to  your  wordb 

Co^.  Wlien  was  that  ? 

Dugd.  I  did  not  keep  an  aoodunt  of  the  day 
«f  the  month }  and  another  I  do  remember,  at 
Green  Drasron  Tavern  you  thn^st  into  my 
pocket,  and  ^r.  Babhrin  was  by  at  that  time. 
And  said  he,  Mr.  Colledge,  yon  will  be  so  open 
that  you  wiH  come  to  be  discovered  at  last. 

CoU.  Tfa«nwillIbewUlii^todieforit,ifhe 
and  I  and  Mr.  Baldwin  were  at  the  Green 
]>rag<an  Tavern  together.  WBen  vras  it  that 
I  gave  you  any  pictures  there  ?  Was  it  since 
the  paifiament  at  Oxon  ? 

Dugd.  Do  I  charge  you  since  the  parlia- 
mentf     ' 

^-CoU.  I  never  saw  the  Rary  Show  before  the 
parliament  at  Oxford. 

.    Dugdw  I  do  not  say  it  was  that ;   you  gave 
me  one  of  the  others. 

Co//.  It  iaatiange yon  win stidL  to  nothing; 
When  was  it  we  were  at  the  Green  Dragon 
Tavern? 

Dugd.  We  were  there  before  the  parliament 
•at  at  Oxon  ;  it  was  since  Christmaa. 

Colt  What  picture  was  it  I  gave  you  there? 

Dugd.  It  may  be,  I  can't  remember  which 
of  them  it  was,  it  was  not  Rary  Shew ;  i  suppose 
yon  gave  me  oAe  of  them  concerning  die  bisnops, 
whcie  you  put  bishop  Mew  kissing  the  pope's 
toe;  foritwaa  a  bidiop  with  a  mtdion,and 
th«l;you  taUme^was  bisbop  Mew. 

CoUn  IpotitydidJmakeit? 
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HWuAhvS idl  fhetelk,  tbr dwoOttn»  could  not 
beookmgy^uffh  be  btd  nidnem  a  won):  to 
you  g^e  what  a  kind  of  witness  he  is.    And  Dr. 
Wbm*9  brother  did  say,  That  I  did  go  along 
with  Dr.  Oates,  aoid  offered  tobeoneof  his 
ffuaid,  and  I  did  say  so,  and  went  along  with 
9iem ;  but  Mr.  Smith  be  came  after.    And  as 
to  what  ha  says,  he  is  sufficiently  confuted; 
that  is,  about  the  goinff  into  cabals  after  dinner ; 
for  it  is  i>roved,  that  f  fell  asleep  behind  the 
tabtef  and  Dr.  Oates  was   discoursing  with 
Mr.  Savage  upon  points  of  divinity;   but  I 
take  no  notioe  of  it,  neitber  did  I  see  Smith  any 
more;   but  he  went  away,  and  so  did  the 
rest  of  the  company.    But,  my  km),  when 
Haynes  was  taken.  Smith  camie  to  me  that  day 
to  my  house  ot  the  ditch-side,  add  sends  in  a 
manibrrae,  his  man;  I  was  writing  in  my 
parlour,  and  drawing  the  design  for  wainsootting 
AHnUow's  chunsh,  a  platform   for  it;   this 
man  told  me,  his  master  would  s]>eak  with  me, 
and  Haynes  was  taken  that  morning :  but,  as  I 
•imd«FMaiid' since,  it  was  by  agreement  and  his 
own  consent,  ^ough  he  hath  pretended  other- 
wise.   You  hear,  says  he,  Haynes  is  taken  ? 
Yes,  says  I,  I  do.  He  bath  been  ever  since  nine 
o'ctook  before  the  secretary  upon  examination, 
and  he  was  till  .nve  o'clock  at  night  examining, 
•aid  he :  I  believe  he  confesses  a  great  deal,  said 
I,  Of  what,  said  he  ?  Of  some  d^ign  of  the  pro- 
tettaiilft,  said  1,  What  against  the  governmeBt  ? 
I  do  not  know  what  they  may  afiri|»ht  him  into ; 
he  is  a  great  rogue,  if  it  be  true  all  that  he  hath 
said  of  himself :  he  says,  he  waaooncemed  in  the 
Fire  of  London,  and  knew  of  a  design  to  des- 
troy the  protestanta  then ;  of  a  rebeUioa  that 
was  to  be  in  Ireland ;  of  Plunket's  beintf  made 
Primate,  and  a  great  many  of  those  Uiings : 
Ml  that  if  he  spi»ks  truth  he  balh  been  a  great 
rogue,  and  as  he  hath  pretended  abo^  he  was 
a  great  coward.     So  then,  I  beheve^  he  may 
say  any  thmgto  excuse  himself;   says  Mr. 
Smith,  I  wish  you  are  safe:  This  waatKe  very 
night  before  I  was  taken. 

Just.  Jon€9,    Hare  you  proved  any  thing  of 
this? 

Coli.  My  lord,  pray  give  me  leave  to  tell  ymi 
whal  is  proof. 

Just  Jonet,  You  are  not  to  repeat  this,  un- 
less you  prove  il^  Sir.  -^  ^ 

ColL  He  spake  cantioualyto  m%'8B  if  he 
woidd  have  intimated-  to  me,  he  would  have 
had  me  run  away.  Said  he,  I  befieve  yoo  a«e 
■ol  safe,  I  would  have  you  take  eare  of  your- 
aelf :  For  vou  were  eoneemed  vrith  him.  now, 
my  locd,  if  I  had  been  agoilty  persan,  1  had 
time  enough  to  fpet  away;  and  ta  prove  this,  I 
canenhrsay,  tl&  waa  betwixt  mm  and  1.  But, 
my  lord,  you  hear.  Dr.  Oates  sajrs,^  thlit  this 
TftT  fikoitb  did  swear  ha  wimld  have  my  bkiod, 
ana  that  was  upon  this*  occasion  of  my  vindi- 
cating Sampson,  whom  he  had  struck  and 
abused ;  and  I  asked,  whir  he  did  it?  Said  he, 
^  ndoft  no  man's  life,  if  ne  affront  me,  if  it  is 
imy  man  in  Englahdy  I  ndue  him  not.  My 
kmd,  upon  this  occasion  the  words  rosebstweau 
.«.{  stdwhafthiiQaHMQiitaf  dom»  ttdLnraa 


going  awav,  Dt>Oaies  said,  "he  swore  bd  would 
have  my  blood,  and  that  was  the  occasion  of 
his  speaking  that  blasphemy. 

L,  C.  J.  Dr.  Oates  did  say  so. 

Just.  Levinj.  Well,  you  are  right  now,  if 
you  will  go  in  that  wa^. 

ColL  Bfly  kird,  this  is  for  Smith  and  Haynea, 
that  Haynes  should  say  it  was  a  good  trade, 
and  damn  him  he  would  swear  any  thing 
for  money,  and  tbM  Smith  shouhl  swear 
damn  him,  he  would  have  my  blood.  I  cmi* 
not  sum  up  the  rest  of  them,  lor  I  hare  not 
them  hereJ 

Just  Jonet.  There  is  Tnrbecvile,  and  Dug*- 
dale,  and  Smith ;  we  will  help  you  as  io  ud 
persons. 

Just.  Levinz,  Pkay  keep  to  the  baainesf, 
and  do  not  run  out. 

ColL  Pray,  my  lord,  I  have  one  thing  to 
say  about  Smith  ;  be  says,  I  shewed  him^my 
arms,  which  I  have  had  for  any  time  almost 
these  three  years,  ever  sinfce  the  pk>t  brake  out* 
I  have  been  armed  ready  to  oppooe  the  papists, 
and  I  did  my  duty  in  the  city  m  penon  in  the 
trained-bands;  but  Smith  says,  these  arma 
were  to  destroy  the  king's  guards ;  but  he  does 
not  prove  that!  was  confe£rate  wkh  any  other 
person ;  but  instead  of  that,  there  weife  other 
persons  that  say,  with  his  own  mouth,  that  he 
did  not  behere  there  was  any  pnitest^nt  plots 
nay,  he  did  believe  I  said  it  on^in  wanton- 
ness. This  is'  all ;  then  how  probable  waa  it, 
diot  I  myself  should  seize  the  king,  or  dedtroy 
hisguaroa? 

Just.  Joitei .  You  remember  captain  Brown, 
eantain  Clintoih  and  Don  Lewes,  Mr.  Col- 
lecve. 

VoU»  Did  he  swear  they  were  all  im  my 
company  at  Oxon  ? 

Just.  Jona,  Yea,  Du^[dale  did. 

ColL  Mv  knrd,  captain  Brown  and  Lew«i. 
were  friends  to  my  knd  Howard,  with  whom 
and  other  company  I  came  down  to  Oion,  and 
-they  lay  with  me  at  the  Chequer,  and  they, 
werein  my  company,  because  tney  were  guests 
in  the  house,  and  we  came  ahmg  together ;  but 
hedeea  not  say  they  were  either  of  mem  aimed 
more  than  myself,nor  was  he  ever  in  company 
with  us ;  how  then  does  he  know  we  were  in  a 
oonspiracy? 

Just,  fanes.  Because  you  told  him  at  Lon- 
don first  that  they  were  such  persons. 

ColL  I  never  saw  Ijewea  in  my  days,  till  T 
saw  him  that  morning  I  came  down  fWmt 
(hcon ;  and-Brown  I  was  not  acquainted  with  a 
foitnigfat  beibre.  This  is  a  truth;  but  however, 
they  have  sworn  a  plot  upon  me  at  Oson,  and 
then  come  and  prove  I  d^lared  these  were  the 
men,  and  spoke  each  and  sudi  words  at  Loa- 
den;  I desiie your lordshia's judgmenfrin thia 
matter  of  law,  urhether  what  be  done  at  Lon- 
donean  be  sufficient  matter  of  preof  in  law  to 
maintain  in  an .  indiolment  against  me  at 
Oxon?  And.ifiiot,tiiey  do  notfrove lagalfar 
that  I  faaTe  spdoen  sucb  words*  Beddts,  1 
oQQoeiveitianntajpeadpnwf,  biManflathcraa 
butopewitQen^.    .... 


X»  C  X  Y€s»  lof>k  you,  tWe  ai«  tvo  wk- 
'nesm,  Dugdale  wmI  Turbervile,  as  to  what 
you  9M  at  Oxon,  and  two  witneaHes  as  to  what 
you  9aid  at  Loadoii,  Haynes  and  Smiths  who 
*  tntify  what  you  said  you  would  do  at  Okon. 
Now  io  case  you  came  to  OxoD  with  aoy  avioh 
intaatioii,  thai  omiiiiii^  to  Oxfibrd  is  au  orert- 
act,  and  the  wknSfises  that  speak  what  you 
said  in  London,  is  evidence  to  roaintam  the 
indiGtmeni  here,  and  to  prove  what  your  inten- 
iion  was. 

Cfiil*  poet  thai  beporoe  an  overt-ect,  if  I  go 
toCb[on  upon  an  honest  occasion^  any  otber 
namnmp  tnoueh  I  bad  said  these  words  he- 
fere? 

L,  C.  J,  If  yon  came  with  that  intent  to  join 
Willi  ethers,  md  ygkAk  »real  purpose  to  seize 
the  long',  that  is  the  orier^act,  and  the  words 
hsibes  prore'lhe  intation. 

Just.  JbfMt,  He  declared  it  himself  by  his 
%iords. 

Cetf.  Smitli  smfs,  that  about  a  wedc  after 
Wilcox's  dimwr,  1  diseonreed  with  him  at  the 
ditch-side,  th^  eeoies  net  within  the  compass 
of  the  statutes.  Then  there  is  twice  of  the  three 
.times  he  speaks  of;  the  laai  day,  I  do  not  ro- 
ttiemher  wnan  it  waa* 

JLC.J.  AH  was  in  Londen  that  Smith 
.•peaks  of  yon. 

Ceii.,  How  cemea  that  to  beproof  here? 
Then  nothing  be  saye  is  to  so  for  any  thin^ . 

Jnst  Jonei.  -  Nothing  will  serve  your  turn, 
welMve  deoheed  our  opknenn  enoe  alrenify, 
ihat  if  the  witnesses  swear  true,  here  are  tmo 
.wilnassn;  nny,  tfene  were  of  what  was  done 
nt  London,  mi  the  etfior  of  whal  was  dene  al 
Oxon,  if  they  be  to  the  same  treason,  they  are 
tW9  witnaiisrs  in  ksr. 

Coll.  My  lord^  I  observe  one  thing'  npan 
ISurbervile's  evidence ;  he  swters  there  was  a 
diseoBiie  in  the  room  when  Bbowa  was  upon 
the  bed;  bntnUei  w  ai^  if  your  letdship  mmds 
it,  bnanys,  Idiscemreod  with  him  as  ht  and  I 
ky  'ttpen .  Hm  bad.  Bsfore  be  said,  when 
lay  open  the  bed,  and  in  the  reem,  and 
sriieB^ 


I  we  lay  npen  the  bed. 

inst  JJDMi.  Boditfae  one  and  the  other. 

OUL  Bui  he  first  said  one  way,  and  tkm 
.the  editf . 

Jnst  Jonei.  Whilst  Brown  lay  upon  ^  bed, 
nM  whcB he  was  gene,  vrhilst youbelh  by 
npeo  thebed. 

L.C*J,  Wewflldoyeanoiwong;  there- 
ImeifyMWitt,  Turbtrvile  shall  eland  upeml 
ckmril. 

CeiL  My  kmi,  I  helinre  these  liwt  fanre 
tahen  the  passages,  can  prmrehe  centeadieled 
liittMif  in  thaL 

I.C.J.  Hesasdhalh.  Betliie  Jury  hme 
f  knn  miiiaof  the  ertdenee,  mntwiH  take  m- 
liMofiL 

Coil.  An  to  Mr.  Mmisin)  the  evideBoe  he 
fjifwiwao,  hnenyi,  that  he  and  I  shenid  din* 
nbmmef  tfmparKnmeotln  IfiliL 
%  tiwtfL  ^Aner.  And  ibe  jnalifiaUeBem  of  the 
latBUn^Siimih,  that  th^  had  dotts 
b«l  what  th^  hnd  just  cause  todbw 


CoU.  HeaweamthatIdidai9(lo  hinu  tfint 
the  late  perlianient  did  not  cut  off  the  king^s 
l^ead. 

Just.  Jonef .^And  you  said  the  hetpeifaffMBt 
that  sat  at  Westmiuster,  was  of  the  same  ofn- 
nion  with  that  in  164a 

CoU,  Idnreaojiealto  ee%^re  Cbarleton,  in 
whoee  shop  the  discourse  was.  Idi^lnutknow 
thatMr.  Masters  was  to  bean  evidence  against 
me ;  and  truly  they  have  taken  that  course 
with  me,  by  which  any  man  may  be  destroyed 
with  half  this  evidence,  were  thev  ot*  good 
oredit,  let  his  innocence  be  what  itwilL  I  have 
been  used  so  barbarously  in  the  Tower,  kept 
from  all  oooversation,  and  so  in  an  nttnr  igno- 
rance of  what  was  swem  against  me ;  ibr  ekm 
I  could  easily  liave  disproved  Mr.  Masteie,  if 
1  had  been  in  London,  and  had  liberty  t»  pro- 
vide for  my  defence ;  but  they  hare  taken  n 
course  to  prevent  thaL  and  bniuffht  me  hiiher, 
because  it  is  impossible  I  shoida  here  defimd 
mysdf. 

£.  C.J.  You  have  not  offered  any  wilnesn 
to  imoeach  Mr.  Mastera's  credit. 

Cm/.  Mr.  Masters'a  discouree  be  apeaks  of 
was  in  Mr.  Charleton*sshiip,  I  (hunt  nave  ap- 
pealed to  him  about  ii ;  for  1  knew  if  he  were 
oers  he  would  do  me  right.  Mr.  Mastom  d^ 
sav,  the  parliament  cut  off  the  late  king'a  head. 
We  hde  a  dispute  upon  that,  which  I  was  not 
wiOtttglo  enter  into ;  I  said,  Ihey  did  net,  ami 
we  did  then  dispute  whether  their  began  the 
wnragainathis  majee^:  I  said,  they  did  not 
that  I  knew  of,  neither  were  th^  the  psisene 
but  the  nnpistB  thathmnthat  war,  and  that 
beekn  tte  treaty  at  Uxbfidfljn,  ainl  that  tise 
pnpiBli  earned  it  on  to  t&atsna  issuer  and  pniit 
upon  the  Proteatwts,  that  they  had  the 
odhun  ef  it  hn^  it  was  another  sort  of  men 
thatoaniediton.  I  said,  that  I  dki  alwaysunr 
derstnnd  that  pariiamelit  te  be  aiT  honest  pm^ 
liiinent,that  minded  the  true  interest  ofllie 
onlionf  nad  much  of  the  same  opmien  with  the 
fiarliament  ^hat  sat  last  Weatonnster.  But  bn- 
ISofn  I  said  this,  I  said  they  were  peraona  alto« 
ipether  innocent  of  the  kins[>8  murder,  and  mis- 
mg liie  waragainet  the  ko^i  I  dkl  always 
understand  that  so  the  parliament  in  1640  wene. 

L.C.J.  Bntthey  were  gnihy  of  a  rebel- 
Uon,  and  are  declared  so  by  act  of  padisaMBt 
sfaiee  his  m^esty  oune  in. 

ColL  Mvkrd,  I  am  unnoi|ttahited  mUk  ike 
kw,  I  aneakenly  my  ssnse  of  it.  And,  nsy 
lord,  I  did  excuee  them  as  to  the  mnrder  of  the 
long,  and  the  begmnini^of  thewar,  tha£  aoossd- 

to  my  nnderajwdiny  thej^  were  not  fmlty 

it;  and  fiom  thenee  I  did  maintain  they 
•sst^ood  pariianient,  and  mnoh  of 
opinien  vrith  dm  pariiament  that  sat  last  at 
WisimiiMHipWhiehwnslbrthetnifcitTesiof 
tfaenatisn. 

L.  C.X  And  was  that  the  trae  iatetest  of 
thennthm  to  cot  off  the Idnff's  bend f 

CM  Idkleiiruatfaat  wi3i  him  name  Ibk, 
did  teU  him  that  it  wnsthe  pnpbm  that  dki 
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tiwtwheB  hft  had  iaiil  lb»  pitHaiiiail  l«g«if  ihe 
TCbellkm,  and  Hw  pariiaio«Bt  did  «ifl  off  the 
kme'a  head,  you  said,  the  pariiaineal  did  no- 
,dilbf  but  what  they  had  j«&  oaiiae  fiM:,  and  the 
iwrhameiit  that  sat  at  Weatfkiittaler  waa  of  the 
mm  ndnd* 

L.  C.  /.  Those  were  his  words. 

ColL  Pray  let  him  be  called  again. 

X.  C.  J.  Let  Mr.  Maalers  stand  up  agfain. 

CoU,  PiraytSir,  rdatethe  whole  di^conrae 
fliat  passed  between  you  and  I,  whether  I  did 
not  arffue  with  you  it  was  not  the  parliament 
cot  off  die  king's  head,  nor  begun  the  war,  but 
tiMrpapists. 

MtiMttn,  No,  yod  did-  not  say  any  such 
thing.  We  had  a  great  deal  of  discourse  in 
the  shop,  and  under  the  arch,  and  the  thing 
that  was  said,  Mr.  CoHedge,  was  this :  You 
did  say  to  me,  that  you  did  justify  the  late  long 
parliament  of  1640,  and  their  proceedings ; 
and  you  staid,  they  were  a  parliament  that  \lld 
Botfitng  but  what  they  had  just  cause  for.  l^hiid 
I,  How  can  you  be  so  impudent  to  say  so, 
when  they  raised  the  reKllion  affainst  Uie 
king,  ana  cut  off  his  head  ?  Said. he  again, 
They  did  nothing  but  what  they  had  just  cause 
for,  and  the  parliament  that  sat  last  at  West- 
minsfier  were  of  the  same  opinion. 

Juat.  Jena,  I  <Bd  you  no  wr9ng  in  repeating 
^he  evidence,  you  see,  Mr.  Collei^e. 

Cott.  Did  I  not  first  dispute  with  you  that 
tiiay  did  not  begin  the  war,  nor  cut  off  the  king, 
hot  the  papists  did  it. 

Mnters.  Look  you,  Mr.  CoDedge,  you 
would  have  had  it  the  king  began  the  war. 

CoU,  Don't  you  say  so  ;  for  1  said  the  pa- 
faata  began  the  war.  iSr,  'say  no  more  to  me 
Ikan  what  you  will  answer  to  God  Almighty ; 
Ihr  I  always  said  the  papists  did  all  the  mis- 
diief  in  the  late  times;  and  I  wonder.  Sir, you 
^Hftuld  not  be  so  just  to  his  majesty,  as  to  detect 
aieforwhotl  said  then,  if  vou  apprehended 
it  to  be  as  you  now  say !  but  1  am  sure  you  do 
not,  nor  could  not. 

idustert,  Mr.  CoUedge,  it  was  so  far  from 
that,  that  I  was  afraid  it  was  of  dangerous  con- 
sequence, and-I  gifre  some  persons  of  honour 
an  account  of  it:  and  1  was  sent  to  but  on 
Friday  bst,  to  know  what  it  was  was  said,  and  I 
was  qesirfd  and  conunanded  to  come  down 
hitfaer. 

Co//.  Pray,  Mr.  Masters,  you  are  upon 
your  oath,  do  me  but  justice,  and  speak  upon 
3F0U?  own  conscience  \  look  you  to  it  that  you 
i^esJc  the  truth. 

Masten,  I  will  do  you  all  the  right  I  can  in 
the  world. 

ColL  Then  before  the  court  do  you  declare, 
whether  we  did  not  discourse  at  that  time  as 
I  said,  for  this  discourse  was  at  Mr.  Charlton's 
shop  at  the  further  end. 

Matten,  No  it  was  at  the  entrance  into  the 
ohop,  Mr.  CoUedge;  and  did  not  we  go  into 
the  svch,  and  talk  there? 

Seij.  Jejferiet.  Mr.  Masters,  dont  trouble 
^fHUFself,  your  repfutation  is  not  upon  the  leral 
mA  that  gentleman'a. 
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Qjii.l  deaotflie  may  apeak  the  yerytmtb, 
atidnotMng  but  the  truth. 

Mfuten,  I  do,  as  near  as  I  can,  and  do  you 
no  wrtmg ;  yoiidtd  in  vyour^duoourse  say  the 
parliament  did  not  begin  the  war,  nor  cut  off 
theking^a  head. 

Co//.  You  did  say  to  me,  ^y  did  cut  off  the 
king's  head ;  and  I  tdd  you  no,  the  Papists  did. 

MBgten.  I  think  you  did  say  that  the  Pa- 
pists had  an  hand  in  it;  bu1t,8ir,  you  have  left 
out  the  most  material  nart  of  our  diacourae, 
which  was,  that  you  mA  they  did  nothing  bnt 
what  th^  had  just  cause  for. 

ColL  I  do  say,  and  it  was  my  sense  always* 
that  the  parliament  did  not  cut  off  ^e  king'a 
head ;  for  they  were  long  out  of  doors  before  tfiat 
came  to  pass,  and  a  new  unhappy  war  was 
begun. 

X.  C.  /.  The  war  was  a  rebeDion  on  te  par- 
liament's part,  let  us  not  mince  tiie  matter,  and 
so  it  was  declared  by  act  of  parlianfent;  and  if 
you  aligned  after  that  rate,  it  shews  yoiir 
temper,  and  thA  you  are  a  very  ill  man ;  for 
they  that  justify  such  things,  as  to  the  time 
past,  would  lead  us  to  the  same  thinafs  again  if 
they  could.  Therefore  don't  goabmitto  pal- 
liirte  it,  ad  faciendum  Populwn ;  here  it  la  no- 
thing to  the  matter,  but  only  to  shew  your 
principles,  and  the  jury  have  neud  iHiat  Mr. 
Masters  'says. 

Coll.  I  was  then  a  chfld,  and  do  not  know 
all  thepassages,  but  I  speak  my  sense. 

X.  C,  J,  You  should  not  hare  justified  such 
things. 

Just.  Jbnet.  VHio  appointed  the  high- court 
of  justice  that  tried  the  king,  and  condemned 
liim,  but  the  parliament  ? 

Just  Levini.  It  was  the  flaihage  of  that  par- 
liament, I  am  sure,  that  is  tne  Rump ;  but  they 
caUed  themselves  the  parliament  of  Englandf, 
and  the  parliament  it  was  that  begun  the  war. 

ColL  My  loid,  I  did  not  know,  nor  don't 
know,  that  it  is  proved  yet, that  the  parliament' 
were  those  that  did  cut  off  the  king's  head.  I 
don't  know,  Mr.  Masters  is  pleased  to  say  thia 
of  me ;  but  I  thought  no  evil,  nor  did  he  un- 
derstand it  so,  I  believe,  at  tliat  time,  for  he  did 
not  seem  to  take  advantage  of  my  discourse. 
I  know  he  talked  violenSy  and  passionately 
vrith  me,  as  he  used  to  do ;  and  for  Mr.  Masters 
to  say  this  of  me  now,  is  a  great  unkindneas ; 
for  f  tl)o«ight  he  was  so  much  a  gentleman, 
that  if  I  had  spoken  any  thing  that  had  not 
beoome  me,  he  woukl  have  taken  notice  cf  it 
then. 

Sen.  Jef.  He  did  then,  he  tells  you. 

ColL  Had  I.  known  of  it,  I  am  sure  Mr. 
Charlton  would  have  done  me  justice,  and  set 
thmgs  rig^t ;  but  this  I  say,  I  md  first  excuse 
the  parliament  from  being  concerned  in  the 
murder  of  the  king,  or  that  they  did  begin  4i» 
war,  but  the  Papists  did  it :  li  it  were  other- 
wise, it  was  more  than  I  understood :  And  afWr 
that  I  said,  I  thou^t  that  the  parliament  that 
sat  last  at  IVestnuoster  did  stamd  up  fi>r  the 
people  rights,  after  the  same  manntt  that  tha 
partiameQt  in  1040  did. 
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bat  notfiuiff  of  iactii  jprorod  afliiml  me*  but 
ridiog  in  tlMcouo^  with  wins  tSat  I  had  tfane 
yean  before. 

L.C./.  WewiliieadthefltatQteofthelSd^ 
wherein  worda  are  declared  to  be  treaaoo. 

CoU,  I  pray  it  may  be  read,  if  yon  pjeaaf. 
(Which  waa  done.) 

ft,  C.  J.  Look  you  here.  To  compaaa  or 
imagine  the  iiu|uisonoie&t  of  the  king,  and  to 
eiq^ffeaa  it  bv  mahcioua  and  adrised  speakingy 
when  {iroyea  by  two  hiwful  witnesaea^  ia  trea- 
son by  this  act 

Coll.  Now  whether  yen  wiH  distinguish,  that 
^re  must  be  two  witnesses  to  distinct  ulaoea 
or  times,  or  whether  the  statute  inteocu  two 
witnesses  to  every  particular  fact  and  words. 

X.  C.  J.  We  told  you  our  opinion  befeM, 
That  one  witness  to  one  fact,  and  another  to 
another  of  the  same  treason,  was  sufficient. 
We  are  upon  our  oaths  in  it,  and  q^eak  noC 
oiur  own  t^oiona,  but  what  hath  received 
public  resolution  in  cases  of  the  like  conae* 
quenoe. 

CoU.  What  lies  befiMre  these  gentlenienof 
the  ^ury ,  as  done  at  Oxon,  'tia  but  upon  a  single 
testunony. 

Just.  levifiM.  Nay,  Hr.  Dugdale  and  Mir. 
Turberrile  both  swear  the  aame  thing,  your 
design  to  seize  the  king  at  Qxon.  And  it 
woi^  be  the  difficultest  thing  in  the  world  to 
proTe  treason  against  any  man,  if  the  law  wera 
not  BO,  and  a  man  might  commit  all  aorta  of 
treason  securely ;  for  to  be  sune  he  would  never 
say  the  same  things  before  two  witaesaea  in 
one  time,  and  the  king  would  be  in  no  sort 
safe ;  for  there  would  never  be  two  witneaaes 
to  one  and  the  same  tUng :  But  that  hath  been 
resolved  often  and  often,  over  and  over  again, 
particularly  in  my  lord  Stafford's' case,  aa  you 
Lave  been  told.  « 

Coll,  My  lord,  you  say  the  kiug  ia  not  safe 
upon  those  terms,  and  no  private  man  is  aafe  hi 
the  other  way. 

Just.  Levinz.  We.  sa^,  that  the  law  isso^ 
and  there  is  good  reason  for  it. 

JMt.Jonet.  We  must  not  alter  nor  depart 
from  the  allowed  received  law. 

L.  C.  J.  I  say,  the  thing  hath  been  con« 
sideredin  other  cases^andttio  law  Imth  been 
adjudged  and  settled.  It  was  so  resolved  in 
my  Iwd  Stafford's  case,  when  the'  judgtt,  by 
the  command  of  the  parliament,  did  dehver 
their  opinion  ufwn  that  point  movfxi  liy  him. 

CoU,  There  is  nothing  of  iiu;t  proved  against 
me,  but  a  pair  of  pisU^  a  aword,  and  an 
horse. 

L.  C.  J.  We  have  told  you  the  law,  and  an- 
swered your  question. 

Coll.  But  aa  the  case  stands,  if  that  be  the 
law,  all  society  and  conversation  must  be 
ruined  by  it 

Just.  Jon€$,  Pray  go  on,  when  do  you  think 
we  shall  have  done  else  ? 

Coll.  However  I  do  not  inaist  iqion  that  •> 
much,  as  that  the  testhnoDies  and  oaths  of  these 
men  are  altogether  invalidated,  by  snbalanlial 
persons  thatiuva  kera  testified  against  than. 


Just.  Jonei.  What,  jutt  after  the  same  man- 
ner, in  raising  war  and  rebellion  against  the 
kin^P 

Coll.  Afterl  had  discoursed  it  thds,  my  lord, 
as  I  told  you,  it  could  not  be  understood  that  I 
thought  that  parliament  would  cut  off  the 
king's  head:  And  therefore  you  thai  are  my 
jury,  pray  consider,  and  take  it  all  together, 
there  could  be  no  such  meaning  made  of  my 
words ;  for  I  did  not  conceive  that  that  pariia- 
ment  were  concerned  in  thoae  things,  but  were 
a  parliament  that  stood  up  for  the  rights  of  the 
people:  Now,  if  it  were  so,  then  the  parlia- 
ment at  Westminster  were  of  the  aame  opi- 
nion. 

L.  C.J.  I  tell  you,  the  I^on^  Parliament's 
levying  war,  is  declared  rebellion  by  act  of 
parliament 

Coll.  My  lord,  if  there  hath  been  an  act 
since,  that  says  they  were  gnil^  of  rebellion, 
I  declare  'tis  more  than  ever  I  knew  before : 
This  is  the  first  time  that  ever  I  heard  of  it. 

Serj.  Jeff.  You  are  a  mighty  learned  gentle- 
man, to  talk  of  those  points  indeed. 

Coll.  My  lord,  I  desire  to  know  whether  any 
words  that  were  spoken  six  months,  before  th<^ 
'  save  their  depositions,  can  be  a  sufficient  evi- 
dence in  law,  against  me  now  ? 

L,  C,  J.  Tia  upon  the  act  of  the  ISth  of  thia 
kine  you  meak. 

CoU.  Yes,  my  lord,  I  take  it  upon  that 
statute. 

^X.  C,  J.  I  tell  you,  as  to  that  part  of  tlie 
statute  which  concerns  misdemeanors,  there  is 
a  particiHar  daaae  for  prosecution  by  order  of 
king  and  council ;  But  as  to  that  part  of  the 
statute  that  concerns  treason,  it  nuist  be  pro- 
secuted withiu'siz  months,  and  the  indictment 
within  three  months  after. 

Coll.  What  statute  is  this  indictment 
grounded  upon? 

Just  Jones.  All  statutes  that  concern  trea- 
son. 

L.  C,  J.  Upon  the  stetnte  of  the  25th  of 
Edw.  3.  which  declares  the  common  law,  and 
the  statute  of  the  13th  of  this  king,  which  when 
you  have  done,  I  wUl  have  read  to  the  jury. 

Coll.  Then,  pray,  my  lord,  let  me  aak  you 
one  question,  Whether  the  statute  of  95  Edw. 
3.  does  not  say,  that  there  shall  be  two  positive 
witnesses  to  treason  P 

Just  Jona.  No,  but  there  is  another  that 
does. 

Coll.  I  am  ignorant  of  the  law,  therefore.  I 
ask  the  question. 

L.  C.  J,  Well,  I  will  tell  you,  there  must 
be  two  witoesses  in  the  case,  but  one  witness  to 
one  &ct  at  one  time,, and  another  witocss  to 
another  fact  at  another  time,  will  be  sufficient 
e%  idcnce  to  maintain  an  indictment  of  treason ; 
this  was  told  you  in  the  morning. 

Just.  Jona.  And  it  was  tiud  you  wiibal, 
That  it  was  the  resolution  of  all  the  judges  in 
the  case  of  my  lord  Stafford,  when  he  was  tried 
in  parliament 

Coil.  They  proved  fact  ia  that  case,  writing' 
^  Utters,  and  offering  money  to kiU  ttie  king^; 
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I  do  dectuv  upon  my  satnition  (T  hare  nothing' 
ebe  to  my)  I  am  wholly  innocent,  and  the 
jory  are  my  jnd^,  and  I  beseech  thm,  as 
0iey  wiO  answer  it  at  the  great  day  of  judg- 
ment, where  tiiey  mnst  appear  as  sore  as  I 
stand  at  this  bar  now,  that  they  do  me  right, 
and  ffo  aocordinsr  to  their  own  consciences ; 
ftir  if  a  man  shiul  be  sworn  against  by  such 
iellowB  as  these  are,  no  man  is  safe. 

Qaj.Jeff',  The  worse,  the  better  to  be  trust- 
ed by  you. 

ColL  I  am  sure  it  cannot  be  thought  by 
men  of  eommon  reason,  that  I  should  speak 
treason  at  that  rate  that  they  have  sworn,  and 
to  such  men,  men  of  their  profession,  Irish- 
men, and  Pa|U8t8,  traitors  that  have  decfaired 
they  have  been  in  all  manner  of  rogrueries, 
murdera,  plots  and  treasons.  Therefore,  my 
lord,  I  cannot  do  any  more  ibr  myself,  because 
I  have  no  notes,  and  cannot  recite  wha|  hatfi 
been  said  for  tne  ora^^ainstme;  but  I  do  de- 
pend upon  3roiir  lordsfaip,  and  I  hope  you  wiO 
mform  the  jury  ri^htiy,  and  do  me  justice ; 
and  I  do  pray  tiK  jury,  that  they  will  let  their 
eoBscience  be  satisfied,  as  they  ar(K English- 
men, and  as  they  are  Christians,  to  consider 
how  die  case  lies  vrith  me,  whether  there  has 
not  been  more  occasion  oftalking- of  late,  and 
whether  a  slip  of  the  tongue  may  be  called  a 
premeditated,  mahdous,  advised  speakmg.  I 
BMni,  mydisooarse  with  Mr.  Masters.  He 
talked  with  me  as  hot  as  fire,  he  was  so  vio- 
lent, and  I  did  disoonrse  him  at  that  rate  I 
have  told  you,  and  that  is  truth,  as  I  have  a 
sold  to  be  sared  :  I  did  excuse  the  parlianient, 
that  as  I  understood  it,  they  had  no  hand  in 
the  beginning  of  the  war,  or  the  murder  of  the 
Idn^.  My  l<m),  as  for  the  rest  that  have  sworn 
<affaifist  me  so  desperately,  I  must  say,  that  if 
tSe  iury  did  not  as  well  consider  m^r  evidence 
as  their's,  yet  they  might  well  consider,  whe- 
ther it  oonsnls  with  common  sense  and  reason, 
that  I  ahould  speak  to  these  men  afWr  this 
rate,  when  I  could  lay  no  obligation  upon  them, 
nor  have  any  confidence  in  them;  necessitous 
peisohs,  that  could  not  assist  me  one  mite, 
men  that  vif ere  beholding  to  me  to  borrow  mo- 
Bey  of  m,  and  that  eat  of  aiy  cost,  chat  I  had 
idwaya  leen  obligi6|g  to,  and  not  they  to  me. 
But  1  hope  I  need  insist  upon  this  no  further ; 
the  whole  nation  is  sensible  what  is  doing,  and 
what  this  does  signify :  they  have  begun  with 
me  in  order  to  m  making  of  a  Presbyterian 
Flol,  which  they  wouM  carry  on  to  stifle  the 
noise  of  the  Popish  Plot;  and  this  is  not  the 
1st,  the  8d,  nor  ^e  10th  time  that  diey  have 
beni  at  tids  game ;  bow  many  shams  have 
they  endeavoiued  to  raiso 

An,  Om.  Who  do  y«u  nean>by  they  P 

Caii.   The  Papists. 
.  AtL  Gtn,  There  is  nothing  of  Popery  in 
the  case ;  they  are  all  Protestants. 

Just.  Jfima*  They  Me«ll  pevBOM  that  h«re 
kldy  reo^ved  the  daorament 

Cotf.  They  were  all  Prists,  hnd  I  bslieve 
•poao  still ;  nr  Mr.  Dugdale  did  justify  tame 
tm  CSuvth  «f  Rtm^  s^wfioral  thkift:  and 


when  I  told  Mm  tint  they  were  aU  knaves  att4 
fools  that  were  of  that  refagioD,  he  told  me,  that 
many  of  their  priests  were  holy  good  men. 

Just  Joitsf.   Hf^  you  proved  that.' 

Cdl.  I  cannot  prove  it,  it  was  betwixt  him 
and  me,  my  lord. 

Just.  Jbaet.  Then  1  hope  you  have  done. 

ColL  If  I  had  sworn  agaust  him,  he  had 
stood  in  my  place. 

L.  €.  J,   Have  you  done,  Mr.  CoDedge  ? 

CW/.  My  Jord,  1  only  derire  the  jury  to  take 
all  into  their  serious  consideration ;  I  expect  a 
storm  of  thunder  from  the  learned  counsel  to 
ftU  upon  me,  who  have  liberty  to  speak,'  and 
bong  learned  in  the  law,  understand  these 
things  better  than  I,  who  must  defend  myself 
with(tet  counsel.  I  know  not  whether  it  be  the 
practice  in  any  nation ;  but  certainly  it  is  hard 
meamre,  that  I  being  illiterate  and  ignorant  in » 
the  law,  must  stand  here  all  day,  &ey  being 
many,  and  taking  all  advantages  against  me, 
and  I  a  aniigle  person,  and  not  able  to  iise  one 
means  or  another  either  of  writing  or  speaking. 
But,  gentlemen,  I  do  declare  and  protest,  as  f 
shall  answer  it  at  the  day  of  judgment,  that  as 
to  what  these  people  have  sworn  against  me 
either  as  to  ivords,  or  as  to  any  manner  of 
treason  against  the  king,  the  government,  the 
laws  established,  I  take'God  to  witness  I  am  as 
innocent  as  any  person  upon  earth .  And  there-' 
fore  I  must  bee^h  you,  be  not  frightened  nor 
flattered ;  do  according  to  your  juc^rments  and 
your  consciences ;  you  are  to  be  my  judges 
both  in  law  and  fact ;  yon  are  to  acquit  me  or 
condemn  me,  and  my  Uood  will  be  required  at 
your  hands.  And  whatever  is  said  to  you  by 
othera,  you  are  my  true  judges,  you  inust  give 
an  account  of  the  verdict  you  give ;  and  there-  * 
fore  you  roust  see  that  you  do  justice,  as  yon 
win  answer  it  at  another  bar,  uhere  you  ninst 
all  certainly  appe^,  and  the  liOrd  Ahnight^ 
direct  yon  that  you  do  me  true  Justice,  and  I 
ask  no  more. 

Sol.  Oen,  May  it  |)1ease  your  lordship,  and, 
you  gentlonen  of  the  jury.  '  Here  hath  been  W 
great  deal  of  time  spent,  and  truly  I  think  for 
no  other  reason  hin  to  diveit  you  from  the' 
matter  that  is  before  yon,  and  that  you  might 
foiget  the  evidence  that  hath  been  given.  And 
therefore  1  will  briefly  repeat  it  to  you,  that  I 
^ay  refresh  your  memories  about  what  hath 
been  sworn.  Gentlemen,  the  critne  charged 
upon  Mr.  CoUedge  is  high  treason  in  imagining 
and  compassing  the  death  of  the  king ;  the 
proof  of  that  hath  been  by  a  consiNtacy  to  seise 
the  king  here  at  Oxon,  which  conspiracy  he 
declared  he  was  in,  by  shewing  arms  prepared 
for  that  purpose,  arid  hy  coning  down  to  Chibtt 
with  that  intent,  that  is  the  proof  of  his  desigii 
to  kiU  the  king* 

CoU,  Is  the  conspiracy  proved  of  that,  Mr. 
SoUdtorf 

X.  iC.  /.  Mr.  Golledge,  we  have  had  a  great 
deal  cf  patience  with  you,  you  have  sp^  a 
great  deal  of  time,  you  must  oonlain  yonrsdf 
DOW,  and  let  them  go  on. 

ColL  Do Miiletlttm domewrong, mjhttif 
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tenut,  that  it  was  his  trade  to  sniear,  and  be 
must  get  money  by  it.  Thii  he  onriieanl  him 
8<andiog  and  listening  at  a  door.  You  haw 
another  man,  Lun,  that  is  the  next  witDcas, 
and  Jm  says,  that  at  the  Ffeet-diteh  where  he 
saw  him,  there  he  dechved  the  same  thing  Id 
him,  that  he  would  swesr  any  tfain|f  for  moner, 
and  damn  his  soul  rather  than  the  cathofie 
cause  should  suik ;  and  now  he  comes  to  prove 
a  plot  upon  him  that  ia  js  pntealnat,  and  in  his 

penon  upon  ail  the  protestants  of  England ;  and 
tiiis  man  would  ftin  throw  off  the  credit  of  the 

B»pish  plot,  and  turn  it  upon  tiie  protestants. 
ut,  ffeotlemen,  it  is  strange,  that  Mr.  Haynea 
shoutdT  hare  this  disoourae  with  Lnn,  the  first 
time  that  ever  he  saw  hi^ ;  lor  I  am  sore  his 
own  witness  Lunsays  it  wm  the  first  time,  aad 
that  be  should  immediately  talk  to  him  at  this 
rate  is  somewhat  Strang:  But  ihraa  answer 
to  it,  thia  Lun  we  have  conireoled  with  (he 
eridenoe  of  White  the  messenger,  who  sweass, 
that  aflerwards  meeting  him  at  Uxbridgv,  Lsm 
asked  him  what  geatlMnan  that  was,  and  did 

Dotknow  Mr.Haynes,  and  yet  he  takes  upon  hia 
to  prove,  that  be  had  spoke  aueh  woidsto  hhn 
before,  i  think  there  is  never  another  oMtwial 
witness  agamst  Haynes,  except  Whal^,  whe 
was  an  under  officer  in  the  Kiof's^bractt;  and 
be  says,  that  Haynes,  wbile  he  was  a  prisoaer 
there,  ran  away  with  a  silver  tankard,  but  hn 
never  was  indicted  or  nrosscuted  for  it,  thowi» 
be>emained  afterwards  in  the  house,  andtiia 
was  iEUve  or  sii;  yesis  ago. 

Now,  gentiemen,  I  think  the  nature  of  thin 
evidence  bath  not  that  weight,  as  to  take  off 
the  credk  cf  what  thia  man  hath  said  upon  hia  • 
oath,  eapedally  when  this  man's  evidanoe  in 
so  backed  with  the  evidence  of  ether  men,  that 
I  think  there  ia  no  objection  at  all  against  it. 
For  the  other  witnesses,  Di^i^dale,  Smith,  and 
TivbervUe,  are  men  whose  credit  has  not  beeft 
unpeacbed,  and  they  have  confirmed  m  sub- 
stance what  the  evid^oe  of  Haynes  ia ;  so  that 
he  does  not  stand  alone  in  what  Le  here  aweara^ 
but  it  is  confirmed  with  ooncorrsnt  evidence 
with  it. 

Then,  gentlemen,  fortheolnection  agnuvt 
Dugdale,  Turbervile,  and  8mith,  they  have 
produced  I>r.  Oales  to  yon,  and  he  must  vihfy 
the  credit  of  those  men,  whose  testimony  as  to 
what  he  ^ve  at  first  in  disooveriaff  the  popisli 
plot,  received  credit  by  being  seoonSed  by  thcae 
men.  And  1  cannot  hot  obwnce  it  as  a  8|iattgn 
thing,  that  this  man  cornea  now  to  vilifyAn 
testimony  of  those,  who  have  giren  evidenoe, 
and  been  credited  by  the  whofe  kingdom ;  that 
he  should  come  hero  uppnthe  word  of  a  priest 
to  declare,  that  Mr.  Dugdale  was  a  nan  of 
very  lewd  oonversatiQn,  and  was  a  person  that 
baa  a  foul  disease  on  him,  when  he  preUmded 
he  was  poisoned.  Ijremember,tbis  waaanob- 
itKrtion  that  haib  been  made  by  4be  papists  to 
bim,  and  I  beheve  you  have  beard  it  often  oui 
of  their  mouths ;  but  it  is  the  first  time  that 
ever  I  beard  it  from  any  one  that  is  a  witnesa 
of  the  popish  plot,  and  pretends  to  aland  up 
for  the  proiestvit  rdigiQii.    GentknmitfaMB 


...w— .     ^Tiiese  are  the  witnesses,  gentfemen, 
that  this  man  thinks  ooght  to  be  blown  off  with 
that  frivolous  ol^ectioti,  that  they  are  persons 
he  would  have  you  believe,  who  are  guilty  of 
»  design  to  throw  the  Plot  upon  ^the  Prole»- 
tanlB.    But  because  he  bath  desired  to  save 
himself  in   an  herd,   by  numberu^  himself 
among  the  Protestants,  I  must  a  Uttfe  observe 
to  you  what  a  sort  of  Protestant  he  is,  a  man, 
he  would  bare  you  to  believe,  so  popular  for  his 
vsUgion,  that  he  has  obtained  the  name  of  the 
Protestant  Joiner.  ^  But  when  you  have  consi- 
dered what  bis  actons  are,  I  believe  you  wiH 
a  little  suspect  his  religion.    If  the  Protestant 
leli^n  allow  any  man  to  TiKfy  the  king,  to 
arraign  the  ffovemment,  and  to  throw  off  aO 
manner  of  adlegianoe,  then  this  man  ia  a  Pro- 
testant.   But  if  this  be  to  act  the  part  of  a 
papist,  and  if  the  papisu  oouki  wish  that  such 
an  in&my  roi^t  be  put  upon  the  Protestsnt 
religion,  that  it  shoukl  justify  such  a  rriiellion 
as  the  lato  honid  one  was,  and  own  such  a 
principle  that  it  is  lawful  for  any'subfect  to 
aqierse  and  vilify  the  king,  and  this  man  by 
those  many  scurrilous  libels  seems  to  do :  if 
they  coula  wish  this  nation  overtomed,  and 
thegovemraent in oonliision,  and  the  Church 
ofSng^land  destroyed,  the  best  bulwark  now 
in  the  world  against  popery,  and  the  best  only 
refuge  at  this  day  Wt  for  the  poor  afflicted 
Protestants  abroad  ;  then  whilst  Mr.  CoUedge 
does  tbos  act  the  art  of  a  papist,  he  does  very 
ititocallbimadf  a  Protestant.    Gentlemen,! 
cannot  but  observe  one  thing  to  you,  and  it  wna 
the  evidence  of  Dr.  Dates,  when  he  did  first 
discover  the  Plot,  and  without  his  evidence 
you  would  easily  believe  the  thing.    He  told 
you,  there  were  two  ways  they  biui  to  aooom- 
flish  their  decign,  by  direct  mufdering  of  the 
king,  or  if  that  failed,  by  putting  dU  things 
into  confusion  here,  and  raising  rebdlion  and 
disturbance  amongst  us ;  and  the  way  to  eflect 
that  rebellion,  it  was  by  having  emissariea  sent 
among  us,  to  work  us  into  a  dislike  of  the 
Church,  and  by  that  means  into  a  rebellion 
against  the  state.    That  some  men  were  sent 
abroad  for  that  purpose  to  preach  at  conven- 
ticles, some  whereof  were  catobed,  and  some 
did  suffer.    Now  without  this  evidence  it  would 
not  be  bard  to  believe,  that  such  there  are,  and 
have  been  ;  fur  all  that  know  the  bistoiy  of 
our  reformation,  do  know  that  it  was  an  early 
practice  among  them,  to  raise  sects  amongst 
OS,  to  bring  confusion  first  into  the  church,  and 
then  in  the  state.    And  we  have  already  found 
the  sad  effects  of  it. 

Now,  gentlemen,  if  Colledge  has  all  this 
while  un&r  the  name  of  a  protestant  acted  the 
partof  a  papist,  though  I  cannot  say  be  is  a 
papist,  nor  that  he  is  one  of  those  emissaries, 
yet  I  may  say,  he  is  not  that  good  pioteslant 
ne  pretends  to  be.  Gentlemen,  I  must  now, 
to  do  him  right,  come  to  repeat  the  evidence 
that  he  bath  A^iven  against  our  witnesses :  for 
Mr.  Haynes  he  hato  produced  several  wit- 
nesses, one  is  Mr.  Hickosan,  ^ho  says  he 
eirerheard  Haynes  say  to  one  that  was  his 
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hfAihklmt«iaimio4to\dmf^tbty  it  being  one 
Qftbe«i]j;imicBlilieoMd;  mm,  to  give  ui  ah* 
•wer  to  iiy  though  when  yoa  conii^er  it,  i 
hdiere  joa  will  Bunkit  aot  to  need  aounwer. 
But  I  waM  do  him  ail  the  ri|;fat  I  can,  and 
now  jou  hare  hev4  ft,  yon  will  oonndorthe 
wMhtofjt. 

Gentfemen,  he  teik  you  of  another  diaconrae 
afterwarda,  that  does  vehite  to  hia  boUff  here 
at  Oxon,  he  tella  yonheliad  anns  in  hia  honae, 
and  waa  ^raady  upon  all  occasions,  md  ahewed 
Hr.  Bmith  hb  anna,  and  told  Mm,  tbeae  were 
the  things  that  were  to  /lestioy  Rowley's 
gnaids,  aa  he  said,  which,  by  the  cndenee  is 
made  to  appear  he  meant  ikk  king  by  that 
namei  his  anas  he  said  w«f«  fbr  thatporpoee. 
That  he  would  go  down  to  Oxon,  and  there  he 
eatpeoled  some  spoit.  I  knew  not  what  spoit 
he  thinks  then  ia  in  rthdUoa ;  you  see  what 
ptinoiples  heia  dt\  that  does  maintain  and  jns- 
tify  the  ^pnataB$  and  horridsst  rebellioD  that 
ever  was  in  England,  and  aajrs  they  did  nothing 
but  what  they  had  good  cause  for.  He  telto 
€hnith,  that  he  thought  the  Idnff  would  seize 
upon  asne  members,  and  with  mat  expedation 
he  came  down,  but  yet  waa  sa  ready  as  the 
king,  nod  would  be  ono  in  theseouring  of  him, 
if  he  meddled  with  any  of  the  membei^.  Hiis 
Bvaof  Mr.  Smith  made  $  and  thatafterthe  par- 
liament was  diaaolved,  he  aaid,  that  the  Idi^ 
an  away,  and  was  very  much  afinid.  Tins  is 
prored  by  Smith  likewise,  and  this  Colled^ 
did ;  decnre  after  he  came  to  town.  Smith 
jproyes  iiirther,  that  he  did  wonder  the  kmgdid 
notoansiderhow  easily  his  father's  head  waa 
bmngh^  to  the  Mock  ;  and  for  Mr.  Coliedge'to 
part  be  did  declare,  that  be  did  beKere  1Mb 
Idag  would  be  served  so  shortljr.  And  this 
dbaa  confirm  what  his  other  witnesses  have 
aadcen  of  his  words  at  Oxon.  Thus  then 
Atte  are  three  witnesses,  though  two  are 
enough  toeomrict  a  man,  if  they  be  positiye  to 
iUie  treason. 

Mr.  Haynes  is  the  fourth  witness,  and  he  is 
aa  full  as  anv  of  them.  I  do  but  repeat  it  in 
short ;  you  nave  had  it  so  often  canvassed  by 
Colledge,  that  I  betiere  you  will  easily  re> 
membor  it.  He  did  advise  Haynes  that  he 
should  not  value  the  king  at  an,  for  the  king 
should  be  called  to  account  for  all  his  actions  ; 
he  said  he  would  seize  the  king,  and  bring  him 
to  the  Uock,  as  they  did  his  father,  with  an  m- 
deeent  expression  of  that  blessed  kin^f.  not  fit 
to  be  repeated.  And  he  said,  they  did  intend, 
when  they  had  cut  off  him,  never  any  more  of 
his  race  sbonld  reign.  This  it  was  Haynes 
says,  diough  there  are  other  matters.  I  would 
take  notice  of  one  thinpf  more,  and  I  need  not 
hot  mention  it,  you  will  remember  it,  and  that 
ia  about  the  libd  of  Fitzharris.  Haynes  tells 
you  upon  discourse  of  that  libel,  he  said,  that 
eivery  word  of  itwastme,  as  sure  as  God  was 
in  Heaven.  Now  that  was  a  libel  made  by  a 
papist^  an  Irish  papist,  who  had  been  tned, 
convicted,  and  executed  for  it,  and  thchorridest 
IM  it  win  that  ever  waa  writ.    And  this  isthe 


iiW  wiiah  this  fsndeman,  who  ia  io  tery 
rerasntin.  libak,  and  books  ef  th^sort,  nvem 
to  beaatnieaaOodis  in  Heaven.  Thisisthn 
substance,  gentlemen,  of  tiiat  proof  which  hath 
been  made  to  you,  we  have  .other  circum* 
stancealo  prove,  tha^  as  he  como  down  with 
diat  intent  to  aei^  the  long,  and  as  h^  ex-t 
peeted,  what  ho  calls,  some  aport,  «o  he  did  any 
deavour  to  begin  die  sport,  Ve  did  quarrel  in 
the  tobby  of  the  House  of  Lonk  w|th  Fitz- 
gemldi  some  blows  paaaed,  |md  sir  Willmm 
Jenniitta  telling  him  hia  nose  bled,  be  did  de* 
dare,  I  have  lost  the  fini  blood  in  the  cauae, 
but  it  wiD  not  be  long  befhrethere  be  morekst. 
Thus,  after  be  had  come  down,  he  endeavoured 
to  begin  a  commotion  ;  for  from  Htie  mattera 
great  things  do  sometimes  arise ;  and  when  all 
men  were  posaest  with  an  expecmtimi,  such  aa 
he  himself^  did  declare,  he  and  odicn  came 
down  with  an  expectation  that-  the  [NirliameBa 
should  be  attadked ;  a  little  matter  might  have 
begun  Buoh  a  conmiotion,  which  no  man  known 
whas  end  it  wonld  have  had. 

Gentlemen,  this  hath  been  our  proof.  Now 
the  obieelion  made  to  this  proof  by  Mx^  Col- 
ledge, is,  that  this  is  a  p^ish  design  to  niao 
a  new  Plot,  and  cast  it  upon  the  fVotestants^ 
and  that  these  witnesses  are  now  to  deny  all  thh 
evidence  they  have  given  of  the  Popish  Plot, 
and  throw  aU  upon  the  Protestants.  1^  Is 
that  he  wonld  nennade  you  to  belieive,  hut 
which  I  dunk  wWn  you  do  conaider  a  little  of 
it;  it  wiH  be  impoasilHe  fbr  you  in  the  least'  to 
have  such  a  thought.  For  what  are  the  evi- 
dence that  have  proved  this  ?  Who  are  they  f 
Men  of  credit,  thi^  have  been  evidences  against 
die  Popish  Plotters,  andagunst  men  that  have 
anflered for  that  Plot,  men  thatstiUstand  to  the 
evidence  they  have  tfiven,  and  affirm  it  every 
word  to  be  true,  and  one  of  the  very  men  that 
he  brouffht,  says,  that  they  stilMand  to  it ;  for 
Tnrbervile,  who  waa  one  of  the  witnessea 
against  my  lord  Stafford,  was  tempted  bv  some 
persons  to  deny  the  evidence  ne  had  giveii 
against  the  Papists ;  but  his  answer  was.  No, 
I  csn  never  depart  fVom  it,  I  have  a  soni  to 
save,  that  waa  true  which  I  said,  I  cannot  deny 
it  If  then  the  witnesses  which  he  would  have 
yon  to  believe  to  be  guilty  of  denyii^  the 
Popbh  Plot,  do  confirm  what  they  have  said  aa 
to  that  discovery,  that  objection  is  taken  off, 
and  they  do  stand  still  to  it,  that  every  part  of 
it  was  true,  and  aver  the  same  thing ;  and  yet 
forsooth  diese  men  are  going  about  to  stifle 
this  Plot 

Gentlemen,  these  are  the  men  the  whole 
nation  have  given  credit  to,  the  parliament 
having  impeached  my  lord  Stafford,  tt)ion  die 
credit  of  them  (for  it  was  upon  the  credit  of 
Dtigdale  and  Tnrbervile  that  they  impeacjied 
him,  for  there  was  not  two  initncssca  till  Tur- 
berrile  came  in  and  made  a  second,  and  upon 
their  credit)  afler  so  solemn  a  trial,  where  all 
the  objections  that  could  possibly  be  made  waa 
made,  the  House  of  Lords  thou£;ht  fit  to  find 
my  lord  Stafford  Guilty,  and  my  lord  Stafford 
suffered  for  it,  and  died  upon  the  credit  of  theae 
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tenuity  tbet  k  was  his  trade  to  sumr,  and  he 
must  §fet  monmr  by  it.  This  he  ovorfaeard  him 
standiog'  and  ustaDing'  at  a  door.  Yoa  hare 
aDotber  laaa,  Lun,  ml  is  the  next  witness, 
and  Jm  says,  that  at  the  Ffeet-ditdb  whfve  he 
saw  him,  there  he  dechued  the  same  thing'  to 
him,  that  he  would  swear  any  thin|f  for  nxMMT, 
and  damn  his  soul  rather  than  the  cathone 
cause  should  sink ;  and  now  he  comes  to  prove 
a  plot  u|ion  him  that  ia  ^  prsteatant,  and  m  his 
pmon  upon  ail  the  pvotestantsof  Eaghmd;  and 
this  man  would  iain  throw  off  the  credit  of  the 

B»pish  plot,  and  torn  it  upon  the  protestants. 
uty  ffentlemeD,it  is  strange,  that  Mr.Hayneo 
should  hare  this  disoourae  with  Lnn,  the  first 
time  that  ever  he  saw  him ;  lor  I  am  sore  his 
own  witness  Lun  says  it  was  the  first  time,  and 
that  be  should  isomfdiately  talk  to  himatthis 
rate  is  somewhat  strao^ :  But  fiw  an  answer 
to  it,  this  Lun  we  have  confi^uoied  with  the 
eWdeooe  of  White  the  memenger,  who  swears, 
that  afterwards  meeting  him  at  Uxbiidge,  Lun 
asked  him  what  gentmnan  that  was,  and  did 
Dotknow  Mr.Haynes,  and  vet  he  takes  upon  him 
to  prove,  that  he  had  spoice  such  words  to  him 
betbre.  i  think  thereis  never  another  material 
witness  against  Haynes,  exeept  WhiW,  who 
wasanunderoffioerintheKing's^beDen;  and 
be  says,  that  Haynes,  while  he  was  a  prisoner 
there,  ran  away  with  a  silver  tankard,  hut  he 
never  was  indictxid  or  nrasecuted  for  it,  tbovb 
he>emained  afterwaroB  in  the  house,  and  thb 
was  five  or  sii;  yean  ago. 

Now,  eenttemen,  1  think  ^  nature  of  this 
evidence  Bath  not  that  weight,  as  to  take  off 
the  credk  of  what  this  man  bath  said  upon  his  • 
oath,  espedally  when  this  man's  evidnoe  in 
so  backed  with  the  evidence  of  other  men,  that 
I  think  there  is  no  objection  at  all  against  it. 
For  the  other  .witnesses,  Dugdale,  Smith,  and 
Tivbervile,  are  men  whose  credit  has  not  been 
impeached,  and  they  have  confirmed  in  ani^ 
stance  what  the  evid^oe  of  Havnes  is ;  so  that 
he  does  not  stand  alone  in  what  no  here  swears, 
but  it  is  confirmed  with  ooncmrent  evidcaoe 
with  it. 

Then,  gentlemen,  for  the  olyectioii- egnmst 
Dugdale,  Turbervile,  and  South,  they  have 
produced  Dr.  Gates  to  you,  and  he  must  vilify 
the  credit  of  those  men,  whoee  testimony  as  to 
what  he  ^ve  at  first  in  discoverioff  the  popisli 
plot,  received  credit  by  being  seconded  by  these 
men.  And  I  cannot  but  obsence  it  as  a  etrange 
thing,  that  this  man  oomes  now  to  vilifyAe 
testimony  of  those,  who  have  given  evidence, 
and  been  credited  by  the  whole  kingdom ;  that 
he  should  come  here  unpn^the  word  of  a  priest 
to  dedare,  that  Mr.  Dugdale  was  a  man  of 
verv  lewd  conversation,  and  was  a  person  that 
ban  a  foul  disease  on  him,  when  be  pretended 
he  was  poisoned.  I  jremember,  this  was  anoh- 
iection  that  hath  been  made  hy  the  papists  to 
nini,  and  I  beUeve  you  have  heard  itoncn  out 
of  their  mouths;  but  it  is  die  first  time  that 
ever  I  beard  it  from  any  one  that  is  a  witnen 
of  the  popish  plot,  and  pretends  to  stand  up 
for  the  prot^stmt  rdigion,  .Geniianen,if4ny 


^Tliese  are  the  witnesses,  gentlemen, 

that  this  man  thinks  ought  to  be  blown  off  with 
that  fiivolous  objection,  that  they  are  persons 
he  woidd  have  you  beheve,  who  are  gttilty  of 
a  design  to  throw  the  Plot  upon  ^the  Protes- 
tenlB.  But  becanse  he  hath  desired  to  save 
himself  in  an  herd,  by  numbering  himself 
among  the  Protestants,  I  most  a  littfe  observe 
to  you  wh^t  a  sort  of  Protestant  he  is,  a  man, 
he  would  have  you  to  believe,  so  popular  for  his 
religion,  that  he  has  obtained  the  name  of  the 
Protestant  Joiner.  ^  But  when  vou  bnve  oenai- 
4ered  what  his  actions  are,  I  believe  you  will 
a  little  suspect  his  religion.  If  the  Protestant 
religion  allow  any  man  to  vilify  the  king,  to 
arraign  the  ffovemment,  and  to  throw  ^  aO 
manner  of  allegianoe,  then  this  man  is  a  Pro* 
testant  Bat  if  this  be  to  act  the  part  of  a 
papiBt,  and  if  the  papists  could  wish  that  such 
an  infamy  mi^t  be  put  upon  the  Protestant 
religion,  that  it  should  justify  such  a  rebdiion 
as  the  late  horrid  one  was,  and  o>vn  such  a 
principle  that  it  is  lawful  for  any«ulgect  to 
aqierse  and  viltfy  the  king,  and  this  man  by 
those  many  scuniloos  libels  seems  to  do :  if 
ihey  could  wish  this  nation  overturned,  and 
thegovemment  in  confusion,  and  the  Church 
ofEngiand  destroyed,  the  best  bulwark  now 
in  the  worid  against  popery,  and  the  best  only 
reAige  at  this  day  Wt  for  the  poor  afflicted 
Protestants  abroad  ;  then  whilst  Mr.  CoUedge 
does  thus  act  the  art  of  a  pepist,  he  does  very 
ill  to  call  himself  a  Phiteatant.  Gentlemen,  I 
cannot  but  observe  one  thing  to  you,  and  it  was 
the  evidence  of  Dr.  Dates,  wlm  he  did  first 
discover  the  Plot,  and  without  his  evidence 
you  would  easily  believe  the  thing.  He  told 
you,  there  were  two  ways  they  hiui  to  aooom- 

eL  their,  design,  by  direct  mofderinff  of  the 
,or  if  that  fiuled,  by  putting  dU  things 
into  confusion  here,  and  raising  rebdlioo  end 
disturbance  amongst  us;  and  the  way  to  effect 
that  rebellion,  it  was  by  having  emissaries  sent 
among  us,  to  work  us  into  a  dislike  of  the 
Church,  and  by  that,  means  into  a  rebellion 
against  the  state.  That  some  men  were  sent 
Mroad  for  that  purpose  to  preach  at  con?  en- 
tides,  some  whereof  were  catched,  and  some 
did  suffer.  Now  without  this  evidenoeit  would 
not  be  hard  to  believe,  that  such  there  are,  and 
have  been  \  for  all  diat  know  the  histoiy  of 
our  reformotioii,  do  know  that  it  was  an  early 
practice  among  them,  to  raise  sects  amongst 
OS,  to  bring  confusion  first  into  the  church,  and 
then  in  the  state.  And  we  have  alreMly  found 
the  sad  effects  of  iu 

Now,  gentlemen,  if  Colledge  has  all  this 
while  uncbr  the  name  of  a  protestant  acted  the 
part  of  a  pafsst,  though  I  cannot  eey  he  is  a 
pepist,  nor  that  he  is  one  of  those  emissaries, 
vet  I  may  say,  he  is  not  that  good  protestaiit 
he  pretends  to  be.  Gentlemen,  I  must  now, 
to  do  him  right,  come  to  repeat  the  evidenoe 
that  he  hath  fiven  against  our  witnesses :  for 
Mr.  Haynes  he  hatb  produced  several  wit- 
nesses, one  is  Mr.  Hickman,  who  says  he 
•yerhesnl  Haynes  say  to  one  th«4  was  his 
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■uehlliiiiftetliis  oouldharre  been  made  out 
againsl  him,  it  had  been  maileoiitefv  ncvw,  the 
papists  would  have  taken  advantage  of  it,  and 
when  the  wit  of  all  Aat  party  was  bent  ^pixaX 
hkn,  heoonldnot  have  eacaped  the  harmgit 
prored.  If  it  had  been  true,  vet  Dr.  Oalea 
takes  npon  Inm  now  to  vilify  hb  credit,  and 
takes  up  those  argraments  the  papists  have  ma- 
lieioittlysagigested,  but  yet  were  never  able  to 
make  out  This  kwks  as  if  the  doctor  were 
again  retonung  to  8t  Oners,  that  he  is  thus 
ffomg  about  to  dispange  the  evidenoe  of  Mr. 
Doffdale,  which  in  grat  measure  verified  the 
trata  of  that  discovery  himself  first  made  of 
the  popish  plot. 

AgamstTurbervile,  gentlemen,  I  thinkthere 
haA  been  ver3r  little  at  all  obieeted  that  can 
have  weight  with  yon.  Mr.  Broadgate,  as  I 
suppose  YQH  obsen'e,  has  said  enou^  to  con- 
firm TnAervile's  credit ;  for  he  hath  proved  to 
you,  that  when  he  was  tempted  to  renoonce 
nis  evidence  agahist  the  papists,  he  recused  to 
do  it,  he  had  more  oonscKnce  than  to  do  it,  he 
knew  well  enough  what  he  had  said  was  true, 
and  as  he  had  a  soul  to  save,  he  oouid  not  go 
firom  it  This  is  the  evidence  that  he  gives, 
and  which  certainly  serves  much  to  confirm 
die  truth  of  Tuibervde,  besides  the  strict,  exa- 
mination he  hath  been  under,  and  beyond  any 
thmgthat  I>r.  Gates,  I  tbink,  has  been  able  to 
contradict  him  in. 

Dr.  Gates  contradicts  Smith  about  his  com- 
ing from  the  ooifee-hoase  to  Wiksox's  dinner. 
He  says,  he  did  not  come  along  with  Mr.  Col- 
ledge,  but  CoUedge  came  ak>ng  with  Dr. 
Gates,  and  Smith  foHowed  them.  But,  gen- 
tlemen, you  hear  what  Smith  hath  declared 
upon  his  oath,  That  they  came  both  together 
out  of  die  coffee-house ;  and  you  hear  what 
his  witness  Mr.  Smith  the  counsellor  says :  He 
does  not  positively  remember  that  dronmstance, 

St  one  would  think  he  should ;  for  Gates  says, 
r.  Smith  the  lawyer  walked  just  belbre  thein, 
and  Colledge  Ibllowed.  Mr.  mnitb,  that  is  the 
witoess  for  the  king,  be  saears  he  came  along 
with  CoUedge,  but  Mr.  Smith  the  lawyer  being 
asked  that  question,  he  does  not  remember  that. 
Then  anotlier^ing  is,  Dr.  Gates  says,  when 
they  were  there,  Colleilge  was  so  Ui  from  dis- 
coursing of  any  treasonable  mattci*s,  that  he 
was  very  merry  in  the  company,  and  talking 
innoceniiy ;  but  Mr.  Smith  says,  he  was  8o 
iar  firom  being  merry,  or  talkinj^  treason,  that 
lie  fell  asleep,  and  slept  behmd  the  table. 
Gentlemen,  these  objections  you  see  what  the 
weight  of  them  is,  and  how  little  the  evidence 
agrees  one  with  another ;  but  there  is  nothing 
that  does  contradict  Mr.  Smith  In  his  main 
evidence.  It  is  postdble  they  may  not  remem- 
ber particular  circumstances,  whether  Mr. 
CoUedge  and  Mr.  Smith  came  together ;  so 
they  might  come  together  for  aught  they 
know,  and  they  may  not  remember  any  cir- 
cumstonce  about  their  retiring,  but  they  cannot 
take  upon  them  to  swear  it  is  not  so,  and  their 
BOt  remembering  it  does  not  prove  it  was  so, 
m4  tha  aircoivtaiioa  itself  is  so  trivial^  that 


thcie  w|tf  no  naoessity  they  shonld  foncmber 
it.  So  then  no  evidenoe  that  comes  finom  Dr. 
Gates  can  takeoff  that  that  is  given  by  Smith ; 
tfaouffh  if  Mr.  Smith  were  out  of  Uie  case,  and 
Mr.  Haynes  too,  yet  there  is  evidenoe  sufficient 
fitMn  Mr.  Dugdaie  and  Mr.  TurberviIe,.who  ara 
not  impeached,  andarebodi  of  them  positiva 
both  to  the  fact  and  to  the  place. 

There  are  two  witnesses  more  thai  I  must 
mention,  and  th^  are  Bolron  and  Mowbray ; 
they  swear  that  Smith  traveUing  upon  the  road 
with  them,  would  have  suborned  them  to  swear 
affiinst  John  Brooks,  about  a  discourse  at  soma 
putoc ;  but  it  hap|»ened,  gentlemen,  they  difier 
m  point  <^  time  in  their  testimony ;  tne  one 
saia  it  was  the  25th  of  July,  the  other  was 

rBitive  it  was  the  3d  of  August  But  I  think 
need  say  no  more  to  these  men,  but  only  to 
desire  you  to  weigh  their  credit.  Bolron  and 
Mowbray,  I  confess,  have  been  evidenoe  against 
several  men  that  have  been  accused  of  the 
Popish  Plot,  but  they  have  been  so  unfortunate 
as  never  to  gain  credit  with  any  jury.  Mr. 
Smith  hath  been  believed  by  the  whole  court  of 
parliament :  But  if  there  were  no  more  in  the 
case,  these  are  two  men  that  never  were  yet 
beheved,  men  that  have  been  sworn  and  ttieir 
own  jury  have  rejected  the  credit  of  their  testi* 
mony  ;  But  besides  that,  comparing  the  testi- 
monies and  the  difference  that  was  between 
them,  is  a  sufficient  evidence  toconfiimt  all  that 
they  have  said. 

I  think,  gentlemen,  this  il  the  substance  of 
what  hath  l^en  offered  by  his  witnesses,  against 
the  witoesses  produced  for  the  king,  except  l^ai 
of  Mr.  Everwd,  who  says  somdbing  against 
Hmies,  that  Haynes  riiiould  say,  he  swore  for 
setf  preaervation.  And  against  Mr.  Smkh  ha 
sm,  that  he  heard  him  say,  he  did  not  know 
ofany  Presbyterian  Plot.  1  beUeve  that  maj 
be  true,  and  yet  it  does  not  contradict  Smith's 
evidence  against  Colledge ;  for  Mr.  Smith  does 
not  teU  yon,  that  he  was  privy  to  any  such  de* 
sign  of  the  Presbyterians,  that  he  knows  cS  any 
consultations  that  they  held,  or  the  ways  and 
means  by  which  they  would  arrive  at  the  trea^. 
son  chaiged  ujmhi  the  prisoner  at  the  bar ;  but 
his  evidence  b,  That  this  man  declared  there 
was  such  a  design,  that  there  was  a  partjt 
would  do  it,  and  that  he  would  be  sore  to  be  one, 
and  armed  himself  for  that  purpose:  But  his 
not  being  privy  to  any  plot,  or  Imowing  tha 
puticulm,  is  no  contradiction  to  wb^  ha 
said. 

This  is  that  he  bath  produced  for  his  defence, 
and  by  these  things  ne  hath  endeavoured  to 
take  off  the  credit  of  our  witnesses,  and  he 
would  have  you  betiere  that  he  is  a  verj  good 
Protestant,  though  he  does  that  which  no  Pro'r 
testant  would  do,  and  which  is  the  ^pisla 
work ;  he  hath  produced  you  witnesses,  that  he 
has  gone  to  church,  but  I  do  not  see  he  hath 
pcoduoed  any  witoess  at  ^11  that  are  now  con- 
versant with  him,  his  own  parishioners  in  Lon,^ 
don ;  but  if  he  brought  never  so  many  wit- 
nesses of  his  gjfAng  to  church,  and  of  his  con* 
formabltnass  to  1&  ebtvdii  J^'^^  ^9fB 


«f 


flocSi  cniiies* 

F«r  the  evidaioe tlrit  kas  iewgiireB,  i  ■iialt 
A(*  cmuairate  the  pwticobni  eninrt  Ae 
ptiiimer  at  the  bar,  other  imi  audi  aa  harae 
lean  oasitted,  (if  I  miatake  imM^  Irf  Mr.  So- 
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giiOiyorfheaej^rtotkM,  he  iQiial  give  me  leave  and  by  eliiBi|r  ^MBiaciTeB  hy  the 
to  mifepect  the  (rath  of  his  promrioik ;  and  I 
thiidc  It  a  ereat  piece  of  Moganee  far  him  to 
take  upon  him  the  title  of  a  Protestant,  vfheti  he 
hath  amised  that  title  by  saeh  tmsiiitabie  prac« 
tio^ :  And,  Gentlemen,^  if  such  fractie^  as 
these  are,  which  we  ha?e  fVrily  proved,  are  sodi 
as  all  good  men  must  abhor,- 1  cannot  but  re- 
flect upon  the  condition  of  this  man,  wh<tae  only 
hape  is,  'dmt  yon  should  now  foi^  yonrBeWea, 
and  become  as  ill  as  he  is.  But  as  that  cannot  be 
presumed,  so  I  shaU  not  need  to  say  any  more 
to  you ;  ~  you  are  men  of  that  consideration, 
that  can  jud^  between  ti^ga,  and  the  appear- 
aneea  of  them,  and  you  know  very  weH  how  to 
give  the  due  wei^^bt  to  the  evidence  we  have 
siven  to  you^  as  well  as  the  objections  made 
hy  the  prisoner ;  and  so,  gentlemen,  I  shall 
leave  it  t9  you. 

8eij.  Jeffi  May  it  ^eaae  your  lordship,  and 
Tou  gentfemen  of  the  jnry,*it  hath  been  a  hmfg 
time  that  hath  been  spent  in  the  course  of  this 
e^ideuee;  whether  tnere  haa  been  any  art  or 
design  in  protracting  the  time,  on  purpose  to 
obtrude  upon  the  natienee  of  tlie  court,  or  that 
you,  gentJemeng  snould  forget  the  force  of  the 
evidence  that  hath  been  eiven  against  the 
prisoner  at  the  bar,  when  tnere  hath  been  so 
raneh  time  taken  up  unnecessarily,  when  there 
was  no  occasion,  as  1  must  needs  say,  there 
was  not  for  such  a  tedious  defence,  I  leave  it  to 
you  to  determine :  But  which  was  truly  inti- 
mated by  the  court  at  the  begimadg  of  the 
trial,  must  in  the  end  of  this  cause  be  repeated, 
and  indeed  go  through  it  aH,  that  what  we  of 
the  king's  counsel,  and  what  the  prisoner  haa 
affirmed,  tfiat  has  not  been  flnven  in  proof, 
aiffniiyiiig  nodiing,  and  is  not  tone  any  guide  at 
au  to  yon.    You  are  upon  your  oaths,  and  hy 


In  the  firat  plaoa,  there  are  Ae  things  that 
hafpeaedatOiiDOvlerToiiluivehadit  aheady 
auttoentl  V  taid  by  By  bills  the  jodgea  who  are 
upon  the  bench,  and  who  (under  Hg.  Gdledge's 
favour)  are  ihe  priaoDer'ajttd|^  m  the  pont  af 
law,  aa  yoo  are  hia  judgea  m  point  of  ftct. 
They  have  (I  say)  already  told  you  what  the 
law  is  in  relaiMNi  to  treasons  $  thatia  case  the 
treason  be  in  two  countiea,  if  the  witnesMa 
speakto  the  self  same  treason,  tlMnmh  to  dif- 
ferent fads,  that  vriU  beiwo  witneaaea  t»  pcwne 
high-treaaon ;  and  that  there  hath  bean  such  » 
caae,  ^ms  priaoner  at  the  bar,  who  sM  he  is  a 
Protestant  (for  hia  own  aad'a  aake  1  wiabhe 
werea  good  on^  rauat take notioa,  that Gavao, 
the  great  priest  who  waa  triad  at  Newgate,  and 
eonvieted(  by  what  evidcncep    By  oneof  them 
that  is  a  witac9»  now  against  the  prisoner  at  the 
bar,  that  ia,Dogdde;  hia  treaaon  waacxMn- 
mitted  pari  in  LmhIob,  part  in  the  ooontry,  af 
which  part  Dugdale  gave  evidenee ;  but  Iwing 
both  to  the  aeir  same  purpoae,  by  tiie  greater 
part  of  the  judges,  who  were  m  the  comnia- 
sion,  and  present  at  the  trial,   thi^   were 
reckoned «  snfficwnt  testimony  to  prove  him 
ralty  of  Ugh-treaaon:  And  I  hope  we  do  not 
0  ve  to  that  age,  that  any  Protestant  whatsoever 
should  oome  to  trip  up  the  heels  of  the  Popish 
Plot ;  hy  saying,  that  any  of  them  who  suiihied 
fbr  it,  did  dieoontianr  to  law,  or  without  aofft- 

^ ,_.     r  -  rf I J    ^'®"*  proofl   For  if  Mr.  Dogdale  jh^  not  a 

the  oath  yotr  have  taken,  yon  are  bound  m  J  person  fit  to  be  baKeved ;   or  if  the  rest  of  the 


eonseience  to  give  a  verdict  according  to  the 
evidence  that  has  been  given  to  you,  end  that 
is  your  guide ;  ao  tiiat  what  we  opened  and 
have  not  proved,  n  no  more  to  be  bekeved,  than 
vrhat  the  prisoner  has  said  for  himself  in  his 
own  defence ;  and  whatsoever  he  says,  if  he 
make  not  good  proof  of  it,  is  no  more  to  be 
'  regarded,  man  what  we  do  who  are  for  the 
king,  have  alledged,  and  not  made  out. 

Ho  then  this  l»ng  in  the  6rst  place  premised, 
i  sbaO  take  care  as  near  as  I  can  tosave  die 
time  of  ihe  court,  and  not  to  trespass  on  your 
patienee,  gentlemen,  unneqessanly,  in  a  case 
whereupon  as  great  a  concern  does  depend, 
as  perhaps  evor  came  to  trial  at  any  bar:  For,  I 
■ay,  His  a  caae  wherein  the  tife  and  tbe  liberty 
or  the  king  is  concerned,  and  that  is  the  great 
eonceni  of  the  nation ;  then  the  religion  of  the 
nation  is  concerned;  I  would  be  understood 
It,  I  mean  the  Protestant  religion  establish- 
ed hy  hw ;  for  I  know  of  no  other  religion  men 
<Ni^t  to  sacrifice  their  lives  and  fortunea  for, 
hut  the  Protestant  religion  established  by  law ; 
and  when  these  things  are  concerned,  'tis  a  case 
of  great  consequence:  God  forbid  any  person, 
PMestant  or  other,  should  attempt  tte  fife  of 
the  kittiTi  vmI  the  aolKorsioft  of  oar  religion, 


judges  who  tried  Gavan  were  out  in  the  law, 
then  that  man  died  wrongfally ;  for  he  had  as 
mudi  right  to  have  been  tried  according  to  the 
law,  as  any  other  person  whatsoever.  Thers^ 
fore,  gentfemen,  as  to  that  matter,  we  most 
submit  it  to  my  lords  the  judcf^s,  who  are  to 
give  yon  an  account  what  the  law  is  in  all  par^ 
ticulars  before  you ;  but  as  to  the  fact  whereof 
you  are  judges,  that  is  the  great  matter  we 
shaU  apply  ourselves  to,  and  for  that  it  atanda 
thus. 

Here  is  Dugdale  that  does  (pve  you  an  ac- 
count what  his  design  was  in  comin|f  to  Osr- 
ford  liow  he  came  to  be  armed  as  an  index, 
gentlemen,  of  his  mind.  And  pray  give  me 
leave  to  put  vou  in  mind  of  one  thing.  You 
have  first  a  Hbel  produced  and  read  to  yon ;  a 
pretended  letter,  whereitL  there  areQuenes  thht 
nave  been  taken  notice  of,  and  which  seem  to 
back  the  evidence  given  by  Mr.  Masters :  for 
there  is  a  vindicaiion  in  those  Queries  of  the 
proceeding  of  the  parliament  of  1641,  which  h^ 
has  confidence  enuugli  now  at  the  bar  to  justify 
too.  But,  gentlemeu,  you  weretoMby  the 
court,  and  you  know  tt,  tliat  that  pariiament  wao 
gmltj^  of  nigh  rebeUion ;  and  even  in  those 
Queries  ho  asperta  Ml  only  the  gofctnmwit 
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man  tHat  cMres  to  preseire  ibe  fifttfermnent 
ac^rding  to  law,  will  hear  with  the  greatest 
deteatatioii  and  abhorrence;  he  talked  of  the 
taking'  away  the  life  of  the  late  king  of  bl^ed 
memory  at  such  an  impudent  rate,  that  every 
trne  protestanf  a  blood  would  curdle  at  the  hear- 
ing of  it.  And  this  be  said  not  only  to  Mr. 
Austere,  but  he  justified  it  to  Mr.  Smith  too. 

In  the  next  place  you  have  Turbervile,  who 
gives  you  all  the  reasons,  how  he  did  not  only 
tell  or  these  things  himself,  but  encouraged 
him  to  prepare  himself  abcordinglV)  and  he  gave 
him  a  mark,  a  ribbon  with  'rfo  Popery,  no 
Slavery.'  These  were  marks  wberAy  they 
were  to  be  known^  and  they  were  to  be  one  and 
all,  as  they  call  it,  that  when  such  a  blow  was 
struck,  they  would  be  ready  to  fall  in.  Thera 
IB  one  thing  more  that  1  take  notice  of,  that  is 
what  Was  said  by  a  gentleman,  sir  SViUiam 
Jennings^  which*  is  a  confirmation  of  an  the 
other  evidence,  that  gentleman  who  hath  ap- 
peared to  you  to  be  a  roan  of  honour,  even  by 
the  confession  of  Mr.  C^oUedge  himself,  and  by 
bis  own  words ;  for  he  said  like  an  honest  man,  " 
and  like  a  loyal  man  too,  that  he  would  rather 
engage  himself  in  three  dangers  ibr  the  service 
of  the  king  at  sea,  than  come  in  cold  blood  to 

K've  evidence  against  a  man  for  his  life  at  thci 
ir.  And  yet  this  man  n  ho  tells  you  of  this 
himself,  and  that  very  person  whom  Colledge 
himseTf  calls  a  wonhv  person^  hatli  given  yott 
this  account,  that  when  he  told  him  Kis  nose 
bled,  he  answered  him  *'  It  was  the  first  blood  lost 
in  the  cause,  but  it  would  not  be  long  ere  there 
was  more  lost :"  an  excellent  cause  for  a  man 
to.  venture  his  Mood  in.  When  he  was  told  of 
this,  ho  began  to  put  it  off,  and  to  M^^e  his  own 
words  had  a  g^reat  mind  to  sham  off  the  business, 
but  in  truth  there  was  no  answer  given  to  it. 
GentTemcn,  the  objection  that  hath  heen  mad^ 
against  the  evidence  that  have  not  been  taken 
notice  of,  I  desire  to  take  notice  of.  I  think 
against  three  of  them  there  has  been  only  Mr. 
(Atear,  and  Mr.  Ihites,  I  confess,  has  said,  <  in 
verbo  sacei'dotis,*  strange  tilings  against  Dug- 
dale,  Smith,  and  Turbervile :  1  have  only  the 
affirmation  of  Mr.  Dates,  and  as  ill  men  may 
become  good  men,  so  many  good  men  become 
ill  men ;  or  otherwise  1  know  not  what  would  be- 
come of  some  part  of  Mr.  Oates's  testimony. 
And  in  the  next  place,  if  these  men  have  not 
sworn  true,  I  am  sure  Mr.  Oates  roust  stand 
alone  in  the  greatest  point,  in  which  all  the  evi- 
dence agree,  that  is,  the  popish  plot. 

But,  gentleman,  I  mu$t  take  notice  to  you, 
liiat  it  is  strange  to  me,  that  ever  you,  upon 
your  consciences,  should  perjure  three  mexty 
who  positively  upon  their  oaths  deny  any  such 
discourses  as  j^lr.  Oates  speaks  of  against  them, 
I  do  put  that  upon  your  cODSciences^  whether 
you,  upon  the  bare  attirmation  of  Mr.  Gates,  in  . 
this  place,  wil!  convict  three  men,  upon  whose 
testimony  the  lives  of  so  many  as  have  sufibrud 
have  been  taken  away,  and,  aa  We  protestanta 
do  believe,  jnstly.  I  say,  whether  you  will  do 
it  upon  the  bore  afftrmation  of  Mr.  Olites, 
against  their  baths. 
2Z 


but  erery  man  that  Km  any  concern  in  it ;  ibr 
it'taheft  notice  not  oAly  of  the  king,  bat  of  all  bis 
coanoi).  Never  a  judge  nor  an  offiotr  in  the 
nitioo  b«t  mtnuHiced  by  it;  and  which  is  the 
MOflt  material,  it  was  the  foundation  of  that 
libel  which  has  been  mentioned  to  you,  and 
which  Fitaharris  was  ao  justly  condemned  and 
executed  finr ;  that  most  traiterous  and  iniamons 
liM  in  part  of  it  has  tbeae  Qneries,  and  a  great 
ptwigiaph  of  this  libel  mrices  up  part  of  that 
li^Vof  PitHfaarris,  which  oar  witnesses  say,  Mr. 
Cottedgewas  pleased  to  aflum  was  as  true  as 
God  i«  in  heaven. .  Another  thing  is*  this,  this 
gwitleman,  whose  proper  business  it  had  been 
t4  mana^  his*emplo^ent  at  London  for  a 
joiMT,  is  be««t  fleen  in  his  proper  place,  tisins'  bis 
projw  tools  of  his  trade.  I  think  it  had  been 
itecb  more  proper  for  him,  and  I  believe  yon 
#ill  think  so  too,  than  to  come  with  pistols  and 
tiHMe  aecotftrements  about  him,  to  be  regulating 
of  the  goremntent;  what  have  such  people 
to^di^lo  interfere  wi^  the  business  of  the  go- 
vernment? God  be  thanked,  we  have  a  wise 
prince,  and  God  be  thanked  he  hath  wise  coun- 
aeUors  aboot  him,  and  he  and  they  know  well 
cftongh  how  to  do  their  own  business,  and  not  to 
need  die  advice  of  a  joiner,  though  heeallB  him- 
self the  Protestant  Joiner.  W&t  had  he  to  do 
le  engage  himself,  before  his  advice  was  re- 
quired? How  comes  he  to  concern  himself,  so 
mnch  that  after  he  had  writ  this  libel,  wherein 
be  is  pleased  to  take  notice  of  tyrants,  after- 
mNuHfs  should  go  to  make  a  print,  I  mean  the 
Rary  Shew  ?  And  when  Dugdale  comes  to  en- 
ature  of  hinr,  what  do  you  mean  bysnch  a 
tnng,<tfae  tyrant  shaH  go  down?  Says  he,  I 
mean  by  tfant,  die  king.  And  what  do  you 
niean  by  having  them  ta  go  to  Breda  ?  Why, 
there  he  explains  it,  that  he  puts  all  the  govern- 
ment, the  lords  and  the  bishops  upon  the  king's 
back,  and  being  asked  what  ne  meant  to  have 
done  with  them.  Why,  the  bishops  and  the 
king,  and  all  were  to  go  to  Breda.  These  are 
the  things  that  himself  did  aduiowledge  he  was 
the  author  of,  and  Hiese  prints  he  did  cause  to 
be  made,  and  he  is  the  person  that  gives  you 
Ml  account,  that  it  was  but  the  conception  and 
imagination  of  Dugdale,  that  Rowley  meant 
the  king;  but  Dugdale  being  called  again,  he 
tells  yoiy  alVer  sometime,  that  he  was  under 
some  difficulty  to  know  the  meaning  of  it ;  and 
then  CoHedge  tells  him  it  was  meont  the  king 
and  some  expounded  it  to  him.  And  so  Smith 
tells  you  of  the  same  name  of  Old  Rowley 
again.  Gentlemen,  thns  I  tell  what  hath  been 
omitted.  The  evidence  hath  been  long,  and 
therefivre  we  must  be  pardoned,  if  we  can't  ex- 
actly repeat  it.  This  is  the  evidence  that  was 
dpne  atOxon,  the  next  is  Mr.  Smith,  who  speaks 
of  what  was  done  in  London,  and  be  is  an  evi- 
dbnce  both  as  to  the  word  Rdwley,  as  to  the 
oomiAg  with  arms,  and  as  to  the  declaring  to 
What  end  he  came,  and  what  he  had  done.  Mr. 
Raynes,  he  tells  you,  both  before  and  after  tlie 
same,  and  that  I  must  take  notice  of  to  you,  Mr. 
Smith  does  particularly  say  he  used  tliose  words 
which  I  hope  every  honest  maoi  andevery  good 
VOL.  viu. 
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Intbe  nest  pliioe,  gwideiiieB,  I  miMftlBll  yoa, 
besidM  the  poaitire  cvideooe  of  theM  flvotlemeii 
there  it  droainttaiiM  of  improbabSily  in  the 
Tfsry  worde  he  tpedu  of.  WHl  uiy  Bun  tell 
me,  thataAer  such  tkne  at  meo  beve  given  their 
oelhs,  u  Smith  bed  ^iren  hie  that  he  wis  con- 
oernedf  end  to  had  ll^^ale  and  Tuibenrile  too» 
that  these  men  should  ooroe  and  rolnntanly  tell 
Mr.  Oatei  they  were  all  forawonif  are  these 
men  such  great  ooxooinbe  as  he  woold  have  us 
to  believe?  Is  it  so  probable  a  thing,  that  any 
men  of  common  knowledge  would  do  it*f 
Do  yoo  think  a  man  of  that  knowledge  and 
oonsuleration,  as  Smith  is,  an  allowed  scholar 
and  a  man  of  known  leaminff ;  and  Mr.  Dug- 
dale,  who  has  been  reckonedby  all  men  to  be  a 
good  evidence  ;  do  you  take  these  men  to  be 
such  absolute  novices,  that  they  must  seek  an 
€KX»sion  to  tell  him  they  were  bribed  off,  and 
w^re  Yorswom  ?  If  you  can  think  this,  and  if  a 
bare  affirmation  against  these  positive  oaths 
can  prevail ;  gentlonen,  upon  your  consciences 
be  it. 

In  the  next  place,  it  is  a  strange  sort  of  thing 
to  believe  Mr.  Smith  should  come  out  of  a 
coffee-iioose,  where  a  quarrel  is  pretended  to 
have  been  between  him  and  CoUedge ;  but  Mr. 
Smith  does,  upon  his  oath,  say,  he  never  had 
anv  such  quarrel  with  him,  and  that  he  shouki 
iafl  a  damning  and  sinking  against  CoUedge, 
•nd  against  £e  Gospel,  tbat  there  should  be 
■ndb  unpudence  in  the  world  in  any  man  as  to 
desire  or  wish  such  a  thing  :  Gentlemen,  these 
are  strange  sorts  of  apprehensions,  atul  men 
must  have  very  strange  thoughts,  that  can 
■train  themselves  up  to  the  belief  of  them. 

In  the  next  place,  here  it  is  said  by  the  pri- 
•oner.  Good  Lord  !  What  a  condition  we  shall 
Be  in  !  Here  is  a  plot  upon  the  protestants  ! 
I  hone  in  God  there  is  no  protestant  plot,  but  I 
also  nope  the  whole  interest  of  the  protestant 
religion  is  not  involved  in  tlie  prisoner  at  the 
bar,  and  all  will  be  destroyed,  if  Mr.  Colledge 
dies  for  treasons.  Gentlemen,  the  question  is 
not,  whether  there  be  a  presbyteriau  or  a  pro- 
testant plot,  we  declare  we  know  of  none  ;  but 
^vhether  the  prisoner  at  the  bar  have  spoken 
•nch  words,  awl  done  such  tilings  as  are  sworn 
against  him.  And  I  would  fain  know  what  all 
thedisooiuwsowe  have  had  about  Irish  witnesses 
and  papists  signify,  when  in  all  the  course  of 
our  evidence,  there  has  been  but  one  Irish,  and 
never  a  papist :  But  here  have  been  great  dis- 
courses anout  Macnamarra,  and  Denis,  and 
what  it  hath  been  for,  but  to  make  a  noise  and 
rais^  a  dust,  I  cannot  tell,  for  in  this  case  there 
has  not  been  one  Irishman  besides  Haynes,  and 
nerer  a  papist  thronghout  the  whole  evidence : 
So  that  it  is  easy,  if  men  think  it  will  take  \iiih 
the  auditory,  for  a  person  to  cry  out,  O  Lord ! 
We  are  aH  Lke  to  be  undone,  here  are  Irish  wit- 
nesses brought  against  us.  And  yet,  alier  all 
tiiis  stir,  there  is  but  one  Irish  witness,  and 
never  a  papist.  And  as  for  him,  truly,  gentle- 
men, I  roost  take  notice,  that  even  CblMge 
himself,  till  such  time  as  he  was  taken,  reckoned 
hMUtti  honest  man. 


CoiUge.  Never  in  my  life. 

Seij.  Jrjl^mef.  Itwaasosaid.  Botldoaayf 
gentlemen,  suppose  (which  I  do  not  admit) 
Uuift  the  Irishman  be  speaks  of  be  ont  of  the 
case ;  not  that  the  country  is  an  oUectioa 
sffainst  any  man's  testimony,  God  forbid  it 
should  be  so  affirmed  ;  for  truth  is  not  con* 
fined  to  places,  nor  to  peraons  neither,  butap- 
plied  to  all  honest  men,  be  they  Iriahmen  or 
others  ;  but  I  say,  set  Mr.  Haynes  out  of  tb« 
case :  Suppose  there  was  no  such  man  m 
Haynes  in  this  case ;  yet  I  must  tell  you,  gen* 
tlemen,  you  have  as  great  a  proof  aa  pOMiMy 
can  be. 

In  the  next  place,  I  must  take  notice  to  yoa 
of  some  account  that  hath  been  given  of  him 
by  himself:  It  is  wonderful  strange,  when 
there  was  that  kindness  of  intimation  given  by 
the  court,  that  he  should  do  well  to  prove  hia 
loyalty,  as  well  as  his  religion,  but  he  dkl  not 
produce  some  of  his  later  acquaintance.  If 
this  roan  that  makes  himself  a  protestant,  would 
have  it  believed  he  is  such,  I  vrish  ha  would 
have  brought  some  of  these  men  tbat  knew 
him  at  London,  to  give  you  some  account  of  him, 
and  not  to  stretch  backwards  16  years  to  prove 
his  birth  and  education ;  that  is  not  the  beat  ac* 
count  sure  a  man  can  give  of  himself,  to  say, 
afler  he  halh  been  talldng  at  tliis  disk>\al  rale, 
that  he  is  a  good  protestant,  because  he  was 
thought  so  eighteen  years  ago. 

Again,  in  me  next  place,  here  is  an  account 
of  the  hbcl  given  by  the  old  woman  that  is  his 
sister ;  truly  she  would  have  it,  and  that  i» 
another  lioel  at  the  bar,  as  though  the 
man  in  the  red  coat,  with  R.  C.  upon  it,  had 
dropped  this  kind  of  libel  in  his  house,  and  so 
he,  or  somebody  else,  put  a  trick  upon  him; 
and  because  she  would  inveigle  yoo  in  such  aa 
interpretation,  she  says,  that  they  staid  behind 
till  the  man  in  the  red  coat  had  fetched  away 
the  shavings,  and  so  here  is  a  new  sham  plot 
to  be  put  upon  the  prisoner,  by  dropping  paperm 
in  his  house ;  a  pretty  kind  of  msinuation. 
But,  gentlemen,  against  th«*  evidence  of  thin 
woman,  you  have  the  very  person  that  waa 
there,  the  officer,  who  swears,  that  he  and  bia 
fellows  came  before  the  waterman  into  the 
house :  But  I  suppose,  you  observe  how  that 
notable  talking  maid  and  she  do  agree  v  for  the 
maid  tdls  ^'ou,  there  came  a  strange  fellow 
Keren  weeks  before,  delivered  these  thmgs  into 
her  hands,  her  master  was  abroad,  and  she  was 
not  to  enquire  whence  tl^y  came,  orwbat  they 
^vere,  but  paid  him  sixpence  for  bringing  those 
tliiuji^.  Now  it  is  very  strange  that  the  maid 
should  pay  for  the  bringing  of  those  things, 
and  yet  iilcr  aH  should  imagine  tbat  some- 
bodv'  else  should  put  them  there. 

But  now,  gentlemen,  in  the  next  place,  I 
roust  tell  you  another  thing,  which  I  would 
beg  you  to  take  notice  of:  Here  are  two  gen- 
tlemen, Mr.  Bolron  and  Mr.  Mowbray,  and 
they  haw  given  you  an  account,  that  they  have 
becD  eiridiSire  against  the  papists ;  they  did 
well  in  it ;  but  it  hath  been  their  misfortune, 
hitherto  d>ey  faaro  notbeea  beheved ;  but  whs* 
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ther  the  J  have  been  believed  or  not  before,  is 
no  j^aidflnGe  |o  yon  at  this  tune:  But  that 
which  is  to  guide  you  is,  whether  oanot  they 
have  given  you  now  a  testimony  that  yon  io 
vour  consciences  can  believe.  Now,  can  yon 
oelieve  what  they  have  said?  Nay,  can  vou 
believe  it  without  any  circnmstanee  to  conurm 
it,  against  those  express  objections  that  arise 
from  themselves,  and  against  the  oath  of  the 
person,  when  the  one  t^ls  you  so  exactly  of 
the  35th,  36tb,  27th,  and  S8th  of  July  ;  and 
the  other  tells  you,  that  Smith  took  post,  and 
yet  overtook  them  not  till  the  Sunday  after, 
which  was  the  3d  of  August ;  and  when  the 
Almanack  is  produced,  it  was  so  far  from 
naking  out  what  they  spake  of  to  be  the  same 
time,  that  whereas  one  said  he  came  to  London 
the  38th,  the  other's  Almanack  says  it  was 
the  37th?  Then  pray  now  do  these  per- 
sons agree,  when  the  one  says,  that  Mr.  Smith 
talked  vri^  him  upon  the  road  the  38th, 
and  the  other  says,  that  they  came  to  London 
the  37  th  ?  These  are  circumstances,  gentle- 
■len,  that  you  must  weigh ;  and  you  may 
bring  the  north  and  south  together,  as  soon  as 
their  two  testimonies,  they  are  so  ftir  asunder. 
Besides,  gentlemen,  I  hope  you  take  notice  of 
a  person  that  was  sworn,  a  person  of  some  quality, 
a  ichohir  in  the  university  here,  that  says 
Bolron,  though  he  denied  it,  did  shew  him  one 
of  these  pictures,  and  did  discover  they  were 
Mr.  CoUedge's ;  and  Bolron  himself,  bis  own 
witness,  telu  you,  that  he  did 'acknowledge  one 
•f  those  pictures  wss  his.  It  appears  then 
how  boBy  he  was,  and  concerned  himself  in 
what  belongs  not  to  his  profession. 

So  that,  upon  the  whole  matter,  after  this 
long  evidence  that  hath  been  given,  I  must 
wholly  janpeal  to  your  lordships  and  the  jury ; 
as  io  the  law,  in  your  lordship  and  the  court; 
and  as  to  the  tact,  to  the  jury  :  For  I  do  not 
nesire  any  sort  of  evidence  should  be  strained 
a^nst  a  prisoner  at  the  bar,  who  there  is  to  be 
tned  for  bis  life.  God  forbid,  if  he  be  inno- 
cent but  he  should  be  acquitted ;  but,  on  the 
ather  side,  consider  the  murder  of  that  great 
king  .of  ever  blessed  memory  is  before  you, 
ana  remember  that  base  reflection  wtiich 
the  witnesses  tell  you  of  upon  that  horrid 
action ;  and  as  a  great  evidence,  remember 
that  seeming  vindication  bf  it  at  the  bar,  which 
certainly  noEnglishman,  00  Protestant,  accord- 
ing to  the  church  of  £ngland.  can  hear  with* 
out  having  hb  blood  stirred  in  him.  And  these 
things  are  not  only  testified  by  Dugdale  and 
6mwi,  but  by  gentlemen  of  luiown  reputation 
and  quality ;  aira  he  hatb  a  little  discovered 
himself  by  that  defence  he  hath  made  against 
their  testimony.  But  know,  gentlemen,  that 
the  Idog  is  concerned,  your  religion  is  coocem- 
od,  that  plot  that  is  so  much  agreed  to  by  all 
Protestants  is  concerned  ;  for  if  Du^ale, 
Bmidi,  and  Turbervilebe  not  to  be  bebeved, 
jou  trip  up  the  heels  of  aU  the  evidence  and 
discovery  of  that  plot.  Then  1  will  conclude 
to  you,  gentlemen,  and  anpeal  to  your  oousci- 
i  for  aooordiog  to  toe  oath  toat  has  been 


given  to  you,  ^oa  are  bonnd  in  your  comeiencea 
to  go  according  to  your  evidence,  and  are 
neither  to  be  inveigled  by  us  h^ond  our  proof, 
nor  to  be  guided  by  your  commiseration  to  the 
prisoner  at  the  bar  against  the  proof;  f«r  as 
Ood  will  call  you  to  an  account,  if  you  do  an 
ii^ury  to  bira,  so  will  the  same  God  call  you  to 
account,  if  you  do  it  to  your  king,  to  your  reli- 
gion, and  to  your  own  souls. 

Lord  Chirf  Justice.  Cientlemen,  I  shall  de- 
tain you  but  a  little,  and  shall  be  as  short  as  I 
can,  for  your  patience  has  beoi  much  exer- 
cised already  :  It  is  a  burden,  and  a  necessary 
one,  that  lies  upon  us  all,  for  there  is  nothing 
more  necessary,  than  that  such  trials  as  these 
should  be  intire  and  public,  intire  for  the  dis- 
patch of  them,  and  pubUc  tor  the  satistaction  of 
the  world,  that  it  may  appear  no  man  receives 
his  condemnation  without  evidence,  and  that  no 
man  is  acquitted  against  evidence. 

Qentlemeh,  there  are  these  two  considerations 
in  all  cases  of  this  nature  ;  the  one  is,  the  force 
of  the  evidence ;  the  other  is,  the  truUi  6f 
the  evidence.  As  to  the  force  of  the  evidence, 
that  is  a  point  of  kw  that  belongs  to  the  court 
and  wherein  the  court  is  to  direct  you  ;  as  to 
the  truth  of  the  evidence,  that  is  a  Question  in 
fact  arismg  from  the  witnesses,  and  must  be 
left  upon  them,  whereof  you  are  the  proper 
judges. 

i&  to  the  force  of  the  evidence  in  this  case, 
it  must  be  considered  what  the  charge  is;  it 
is  the  compassing  the  death  of  the  l^ing,  and 
conspirmg  to  seize  the  person  of  the  king, 
whicn  is  the  same  thing  in  effect ;  for  even  by 
the  common  law,  or  upon  the  interpretation  of 
the  statute  of  the  35th  of  Edw.  3.  that  men- 
tions compassing  the  death  of  the  king  to  be 
treason,  it  hath  always  been  resolved,  that  who- 
soever shall  imagine  to  depose  the  king,  or  tm- 
S risen  the  king,  are  guilty  of  imagining  the 
eatfa  of  the  king  ;  for  they  are  things  that 
depend  upon  one  another ;  and  never  was  any 
king  deposed  or  imprisoned,  but  with  an  inten- 
tion to  be  put  to  death  ;  they  are  in  conse- 
quences the  same  thing. 

Now,  gentlemen,  in  cases  of  treason  the  law 
is  so  tender  of  the  lite  of  the  king,  that  the 
very  imagination  of  the  heart  is  treason,  if 
there  be  any  thought  concerning  any  such 
thmg  ;  but  tlien  it  must  be  manitcSted  by  some 
Overt-act,  upon  the  statute  of  the  85th  £dw.  S« 
but  upon  the  statute  of  the  Idth  of'  this  king, 
made  for  the  preservation  of  the  king's  person, 
if  it  be  manifested,  be  malicious  and  atlvised 
speaking,  it  is  sufficient.  This  is  as  to  the 
charge,  and  as  to  the  law  concerning  that 
charge,  I  must  tell  you,  there  must  be  two  wit- 
nesses in  the  case. 

Now  then,  for  the  force  of  the  evidence,  the 
question  will  arise  here,  whether  this  evidence, 
admitting  it  to  be  true,  is  sufficient  to  maintain 
the  indictment ;  so  that  if  there  be  two  wit- 
nesses, you  must  find  him  guitty.  Now  as  to 
this,  gintlemen,  the  prisoner  bias  beibre-hand 
ealleu  upon  the  court,  and  had  their  resolution  ; 
and  1  hope  you  wilLremeinber  what  baih  beep 


said,  and  I  ahail  hwe  bocasioo  to  trouble  yon 
the  less.  Tliere  have  been  six  witDeaoca  pro- 
ductMl  for  the  king  ;  tbc;re  are  two  of  them,  sir 
William  JenniDi^  aod  Mr.  Masters,  that  are 
fiome  way  tmplicable  to  the  case,  thougli  they 
do  ilot  go  to  the  tri  asou,  they  at'a  only  to  infer 
the  probability  of  the  treason.  This  of  sir 
WiHiam  Jeaniit^,  waff  upon  the  occasion  of 
the  feeding  of  the  prisoner's  nose,  after  his 
quarrel  lAith  Fitzgerald,  when  he  said.  He  bad 
lost  the  first  blooJ,  and  it  would  not  be  long  ere 
there  would  be  more  lost ;  which  shews  there 
were  some  extraordinary  thoughts  in  his  heart, 
eoiicemuig  some  divisions,  qnamis,  and  fight- 
ing that  he  expected  should  be.  That  which 
Mr.  Masters  has  said,  besides  what  he  oOereA 
concerning  bis  princtples  in  justifying  the  long 
parliament,  was  this.  That  when  be  called  him 
cololiel,  Mapry  mock  not,  said  be,  ]  may  be  co- 
lonel in  time ;  that  shews  some  extraordinary 
thoughts  were  in  his  heart. 

CoUedge.  WiU  not  that  bear  a  more  ia- 
▼ourable  interwetatioo,  my  lord?  Must  that 
necessarily  follow  upon  my  saying,  I  might  be 
a  colonel  m  time  ;  and  that  more  idood  would 
Iwkwt.^  if  I  had  expressed  it  so. 

L,  C.  J.  I  say,  you  had  some  extraordinary 
thoughts  in  your  heart. 

Coiledge.  I  am,  sure,  fittest. to  explain  my 
own  thoughts. 

L.  C.  J.  Yon  would  hare  done  wdl  to  have 
«xpiiuned  it  which  way  you  expected  to  be  a 
colonel. 

ColUdge,  It  was  not  in  expectation,  for  a 
may  be  may  not  b^ ;  my  wora  was,  mocking 
is  catching;  I  thought  he  had  called  me 
oousin. 

X.  C.  J.  Wdl,  gentlemen,  these  are  wttaesses 
I  say,  that  go  not  to  the  treason  but  only  re- 
late and  reilect  sooaewhat,  to  shew  there  were 
thoughts  in  his  heart ;  but  ndbody  couM  tell 
what  they  were,  or  know  what  he  meant  by 
them. 

CoUedge.  Than  they  are  always  to  be  taken 
in  the  best  sense. 

X.  C.  /.  For  the  other  witnesses,  Stephen 
Dngdale,  John  fimith,  Bryan  Haynes,  and 
Edward  Turbervile,  they  are  all  of  them,  tak- 
ing what  they  say  to'be  true,  very  full  wit- 
nesses. The  prisoner  hatkobjected  as  to  two  of 
them,  because  they  speak  to  nothing  that  was 
4Q0e  in  Oxfordshire ;  but  Turborvile  and  Dug- 
dab  theT  speak  to  what  was  said  in  Oxford- 
shire. Now  for  that  I  must  tell  you,  if  you 
Mieve  any  of  these  witnenes,  as  to  what  was 
•aid  in  Oxford,  and  any  of  them  as  to  what 
was  said  in  London,  relating  to  the  same  faefc 
of  treiuK>n,  they  will  be  two  good  witnesopsio 
maintain  the  indictment,  though  the  one  Is  in 
the  one  county,  and  the  other  in  aoothiY ;  for  < 
if  a  treaaoa  be  committed  in  two  eountiesi  ift^is 
the  king'sdedion  where  he  will  exhibit  Ui^- 
djctment,  and  the  e? idenoe  foom  both  cdutiticfi 
is  good  evidence ;  that  I  take  for  law;  and 
these  tour  wiliiesaes,  with  that  coasidsration 
that  they  are  true,  as  I  think,  are  tali  witnesses 
4i^  JBMflitttii  ikM  lodictnGot* 


lesi.— TnW  cf  SUphen  CMdge^     [711K 

Why  then,  the  next  head  is  ooooarviog  th« 
truth  of  this  evidence,  of  which  yoB  are  to  ha 
judges,  and  you  are  the  proper  judges  vbe« 
tber  the  witnesses  speak  true  or  no  ;  ihersfof 
yon  must  have  your  own  oonscieiioea  to  dicect 
you  in  that  case,  and  what  J  shall  say  about 
them,  shall  be  only  for  your  assistance. 

Gentlemen,  I  shaH  not  take  upon  me  to  re* 
peat  the  evidoioe  to  you,  iHias  been  long  ;  and 
lor  me  to  speak  out  ot*  memory,  1  had  lalker 
yon  should  lecur  to  your  own  memoriesy  and 
your  own  notes ;  only  1  shall  s^  sosDetkhii^ 
m  general  to  contact  your  oonaideratioa  of  it 

And,  as  I  told  you  at  first,  you  must  mind 
nothing  of  what  the  king's  counsel  said,  for 
nothing  must  faln^e  impression  upon  you,  hot 
what  they  proved ;  so  you  are  not  to  consider 
any  thing  ot'  the  tacats  the  prisoner  speaks  of, 
that  are  not  proved  neither ;  for  common  jus« 
tioe  is  concerned  in  it,  and  no  justice  can  ha 
done  at  that  rate,  if  the  prisoner's  own  afiir- 
mations  or  purgation  should  be  taken.  Mo  nan 
ever  can  heaocusedhut  he  will  be  ready  to  saj^ 
he  is  innooent,  and  say  as  flourishing  and  po« 
pular  tbinss  as  everhc  can  tinr  himMlf.  And 
therefore  uese  things  must  not  weigh  with  yoa 
further  than  as  was  said,  argues  upon  the  pt^ofo 
you  have  had.  *  And  you  are  to  consider  upon 
the  proots  what  Uie  prisoner  has  produoed,  not 
what  be  says  ;  on  the  other  side,  for  the  proofo 
you  have  heard  a  gveat  many  witnesses  m. ge- 
neral produced  by  him,  that  say  he  i^as  bred 
a  protestant,  and  nas  been  an  honest  men,  that 
they  knew  no  iO  by  him ;  thatwill  be  of  itde 
weight  in  a  case  of  this  eonsideration  ;  for 
un]&»  he  was  a  man  that  bad  oommitlsd  tna-* 
son  to  the  knowledge  of  all  the  world,  there  is  no 
nmnbut  can  produce  witnesses  that  knew  no  ill 
of  him,  nor  any  nreason  nor  ham  in  him ; 
wherefore  the  ijaestiou  wiU  lie  upon  the  credit 
of  the  viitnesses  produoed  fot  the  long  barely, 
and  that  will  be  the  oonsideFBidoo  yon  are  only 
to  have,  and  you  are  to  we^  them  in  the  ba- 
lance against  the  witnesses  produoed  against 
them. 

Now,  gentlemen,  for  these  witnesses,  I  shall 
not  repeat  them  to  you ;  but  only  this  I  dwll 
observe  in  general,  that  DugdaJe  and  Turber- 
vile, that  are  the  two  meat  material  witntfsseo 
rehitinff  to  what  was  spoken  in  Oisfordshire, 
have  the  least  said  against  them,  i  do  not  re- 
member, I  profoss  to  yon,  I  do  not  (but  your 
own  notes  must  guide  yoa)that  there  was  any 
very  material  tlnng  said  against  them,  except 
what  is  said  against  them  by  Dr.  Oates;  and  Dr. 
Oates  does  say  against  Smith,  that  he  came  ooto# 
the  cotfoe-house  and  •wore  damn  him  he  would 
have  Colledge'sbkK)d,and  when  her^roved  bhn, 
he  said  it  was  not  fit  tor  a  minster  ol-  the  gospel 
touse  such  expressions,  he  said,  God  damn  the 
gospel ;  if  that  be  true  it  ii  a  reflection  noon 
the  credit  of  Smith.  He  says  as  to  Dugdale 
that  when  he  was  expostulating  with  him  about 
bis  evidenee,  he  excused  himself,  that  he  waa, 
in  want  of  monsy,  aod  was  pressed  to  it,  and 
boiiig  asked,  he  (fid  say,  he  was  pressed  to  swear 
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«f  die  nine  kind  he  says  as  to  Tufbcrvile,  tbr4 
be  Slid  be  was  deserted,  and  would  not  etarre. 
Xwr  all  these  tliree  wHoesses  besn^  called 
l^MMi  their  oalha,  deny  that  which  Dr.  Gates 
testifies.  Now  if  it  were  in  an  indifferent  and 
pvobaUe  matter  to  have  three  men  condenmed, 
and  set  aside  hy  the  testimony  of  one,  is  not 
e^oal  unless  ttie  man  were  of  mig^bty  extraor- 
duary  credit,  and  his  testimony  of  more  than 
onhnaiy  weij^t.  But  then  I  must  teO  you,  this 
■Mtter  IB  Tery  improbable,  that  after  witnesses 
had  sworn  a  thing,  they  should  rotuntarily  ac- 
knowledge them^ves  to  be  forsworn,  and  that 
wilkoutany  provocation,  they  should  at  se- 
veral times  come  to  this  one  man,  and  declare 
themselves  rogues  and  villains  ;  but  if  it  were 
probable,  here  are  three  men's  oatlis  against 
one  man's  affiirmation  ;  this  I  say,  as  to  what 
oonceras  Dqgdale  and  Turbervile,  I  do  not  see 
any  thing  material  against  them ;  besides,  now 
if  you  believe  them,  they  are  two  witnesses  to 
the  luH  matter  of  the  indictment,  and  two 
witnesses  to  what  was  done  in  Oxfordshire, 
and  that  satisfies  all  the  considerations  of  the 
law. 

As  lo  the  rest  of  the  Witnesses,  Bryan 
HAjmes  and  John  Smith,  you  have  had  many 
witnesses  produced  against  them ;  1  shall  not 
wideftake  to  repeat  the  'evidence,  it  is  your  place 
aaddutytoweigh  their  testimony,  and  I  shall 
leave  it  to  your  consideration. 

Just  Jcnei,  I  shaH  add  nothing  to  what  my 
hied  hath  said,  nor  indeed  can. 

Coil.  My  lord,  J  wish  you  would  look  upon 
your  notes,  you  would  then  find  there  was 
moch  nMvre  evidence,  tliat  you  have  not  re- 
peated, agaittBt  Turbervile  and  Dugdale,  be- 
sides what  yonr  lordship  urged. 

L.  C.  J.  If  there  be,  I  reter  it  to  the  me- 
mory of  the  jury,  I  can  remember  no  more. 

ColL  I  desire  nothing  bttt  justicci  and  true 
justice. 

£.  C.  /.  I  am  sure  I  design  nothinc^  else, 
you  are  a  stranger  to  me ;  1  bcUeve  I  have 
seen  your  face,  but  I  never  knew  you  by  name 
till  now.  Look  you,  if  the  jury  be  like  to  stay, 
their  may  take  something  to  rraresh  themselves 
at  me  bar  before  they  go. 

CoiL  My  lord,  I  did  see  when  the  biH  was 
brought  agaiuBt  my  lord  Howard,  Mr.  Attorney 
General  and  Mr.  Solicitor  were  an  hour  aud 
half  with  the  Grand-jury. 

8erj.  Jefl  You  must  say  nothing  now. 

CoiL  Let  me  have  justice  done  me,  my  lord, 
that  is  aU  I  arave,  that  nobody  may  be  with 
thejufT. 

X.  C.  /.  Look  TOUt  Mr.  CoUedge,  they 
might  be  with  the  Grand-jury,  hut  as  to  the 
petty  jurV)  there  shall  be  a  Miliff  sworn,  and 
oeitner  Mr.  Attorney,  nor  Mr.  Solicitor,  nor 
BObody  else  shaH  4Mmie  to  them  till  ihey  be 
agreed  of  their  verdict. 

Just  Jtmei.  If  that  be  the  thing  yon  ask, 
you  sh^H  have  it  acoordin|['  to  the  law. 

CoU.  And  any  friend  of  mine  may  be  by. 

JL.  €.  J.  Thm  shaH  he  an  officer  sworn  to 
knqithem. 


Then  the  court  called  for  two  bottles  of  sackf 
which  the  jury  divided  among  tliemselves  at 
the  Bar,  fortlieir  nefreshment,  m  the  presence 
of  the  Prisoner. 

Afler  which  a  BailifT  was  sworn,  and  the 
jury  withdrawing  to  consider  of  their-  verdict, 
the  Court  adjourned  for  haif  an  hour,  and  when 
they  returned.  Proclamation  being  made  fur 
atteudance,  the  Court  sent  to  see  whether  the 
jury  were  agreed,  who  immediately  came  into 
Court 

CL  cf  Cr.  Gentlemen,  are  you  agreed  of 
yonr  verdict  ? — Om,  Yes. 

CL  ff  Cr,  Who  shall  say  for  you  ? 

Om*  Foreman. 

CL  qfCr.  Ste])hen  Colledge,  hold  np.  thy 
hand.  Look  tipon  bim,  you  of  the  jury :  how 
say  you,  is  he  Guilty  of  the  high  treason^ 
whereof  he  stands  indicted,  or  Not  Guilty  ?    ' 

Fortmon.  Guilty. 

CL  qfCr.  Look  to  him,  gaoler,  he  is  found 
Guilty  of  high  treason  ;  what  goods,  &c. 

[At  which  there  was  a  great  shout  given  ; 
at  which  the  Court  being  otlended,  one  person 
who  was  observed  by  the  Crier  to  be  parti- 
cularly concerned  in  the  shout,  was  committed 
to  g[aol  for  that  night,  but  the  next  morning 
having  received  a  public  reproof,  was'  dift> 
chared  without  fees.] 

Then,  it  being  about  three  o'clock  in  the 
morning,  the  Court  adjourned  to  ten.  At 
which  hour,  the  Court  being  sat,  and  first  Mr. 
Aaron  Smith  having  enter^  into  a  recogni- 
zance of  500/.  to  appear  the  first  day  of  the 
ne:^t  term,  at  the  Court  of  Riog's-bench. 

X.  C  J.  Where  is  the  prisoner,  Stephen 
Colledge  P 

CL  afCr.  Set  up  Stephen  Colledge. 

Then  the  Prisoner  was  breught  tothe  bar. 

CLqfCr,  Hearken  to  the  Court,  and  hold 
op  thy  hand :  thou  hast  been  indicted  and  ar- 
raigned of  high  treason,  and  for  thy  trial  hast 
|mt  thyself  opra  thy  country,  and  they  have 
found  thee  Guiky ;  what  canst  thou  say  for 
thyself,  why  the  Court  should  not  give  judg- 
ment on  thee  to' die  according  to  the  law  ? 

CtdL  My  lord,  I  have  nothing  more  to  offer, 
but  only  that  I  am  innocent  of  what  is  laid  to 
my  charge  ;  i  think  it  was  sevei'e  against  me» 
now  contrary  to  what  was  sworn  at  London  s 
they  swear  now,  I  was  to  seize  the  king  at 
Oxon,  in  London  thev  swore  I  would  pluck  the 
king  out  of  Whitebait,  but  it  is  altered  since, 
and  now  it  is  to  seize  the  king  at  Oxon  ;  but 
be  it  either  one  or  the  other  (for  the  one  is  as 
true  as  the  other)  1  urn  wholly  innocent  oT 
either,  I  never  haa  such  a  thougnt  in  my  life, 
God  forgive  them  that  have  sworn  against  me  ; 
I  hane  no  more  to  say,  my  lord. 

X.  C  J.  Look  you,  Mr.  Colledge,  it  is  too 
latetoprofoss  your  innocence,  you  have  been 
tried,  and  found  Guilty  ;  but  because  you  say 
80  now,  it  is  nec&jsiuy  for  me  to  say  some- 
thing in  Tindicatioii  of  the  Terdict,  which  I ' 
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think  the  Court  were  all  veij  well  satisfied 
with  :  there  were  sufficient  pioofs  to  warrant 
it,  and  the  iury  did  according  to  justice  and 
right.  I  thought  it  was  a  case,  that  as  yoi\ 
made  your  OAvn  defence,  small  proof  would 
serve  tne  turn  to  make  any  one  believe  you 
Guilty.  For  as  you  would  defend  yourself  by 
pretending  to  be  a  Protestant,  i  did  wonder,  I 
inu!>t  confess,  when  you  called  so  many  wit- 
nesses to  your  religion  and  reputation,  that 
■one  of  them  gave  an  account  that  they  saw 
you  receive  the  Sacrament  within  these  many 
^ears,  or  any  of  them  particularly  had  seen 
you  at  church  in  many  years,  or  wnat  kind  of 
Protestant  you  were.  If  we  look  to  your 
words  and  actions,  it  is  true,  they  did  j)ro¥e 
this,  that  you  were  mighty  violent  and  zodous 
in  crying  out  against  popery  and  the  napists  ; 
but  if  we  look  to  your  actions,  they  tavoured 
Hither  to  promote  the  papists  ends.  For  I  must 
tell  you,  the  papists  are  best  extirpated,  and 
suppressed  by  a  steady  prosecution  of  the  laws 
agamst  tbem,  not  by  violent  cryiogs-out,  and 
putting  the  people  into  fervent  tieats  and  con- 
nisions,  for  that  is  the  thing  the  papists  aim  at ; 
they  have  no  hopes  any  other  way  to  creep 
into  the  kin^om,  but  hy  confusion,  and  after 
the  church  is  destroyeJ,  that  is  under  God  the 
best  bulwaric  against  them.  But  you  that 
cried  so  loud  agamst  the  papists  it  was  proved 
here,  who  }ou  called  papists.  You  had  the 
boldness  to  say  that  the  king  was  a  papist,  the 
bishops  were  papists,  and  the  Church  of  Eng- 
land were  papists.  If  these  be  the  papists 
-yon  cry  out  against,  what  a  kind  of  Protestant 
you  are,  I  know  not,  1  am  sure  you  can  be  no 
good  one.  But  of  that  thing,  when  you  called 
so  many  witnesses  to  that  purpose,  and  if  we 
Ibok  to  your  politics,  what  opinion  you  bad  of 
the  king,  it  was  proved  by  your  discourse, 
and  by  witnesses,  that  you  could  have  no  eX" 
ception  to  their  testimony,  that  you  did  justify 
the  late  horrid  rebellion,  and  tne  consequence 
of  that  was  the  murder  of  the  best  king  in  the 
world,  that  you  should  go  to  justify  the  pro- 
ceeding of  that  parliament,  and  affirm  that 
they  did  nothing  but  what  they  had  iust  cause 
to  do.  I  say,  he  that  will^ustify  sucn  a  thing, 
if  there  were  the  'same  circumstances,  would 
do  the  same  thing  again. 
'  Then  if  we  look  upon  another  part  of  your 
defence,  as  to  your  arms,  it  was  objected,  you 
went  armed  to  Oxon,  and  that  was  made  the 
evidence  of  the  Overt-act  when  you  said  by 
words  your  intentions  what  you  would  do,  that 
you  would  make  one  to  seize  the  king  ;  that 
you  did  go  armed,  you  did  confess ;  I  expected 
you  should  have  said,  you  only  wore  those 
things  for  your  own  defence  upon  the  road  as 
a  gentleman  travelling,  or  went  with  your 
friends  to  accompany  them  out  of  town,  and 
defend  them  from  robbery  ;  but  you  said,  you 
went  to  guard  the  parliament.  I  did  not  un- 
derstand what  you  meant  by  it.  I  do  not  be- 
lieve the  parliament  sent  for  any  guard,  or  in- 
tended to  have  any  guard.  I  do  not  believe 
that  any  of  them  m  ueir  hearts  thought  they 


needed  a  guard  ;  for  1  believe  there  was  not » 
man  that  liad  any  thing  that  looked  like  that, 
or  any  thin^  of  tiiat  nature.  For  we  saw,  tbal 
when  the  lung  by  the  necessity  of  his  aftirsi 
when  the  two  houses  differed  so  much,  was 
pleased  to  dismiss  tbem;  they  all  departed 
quietly,  not  a  man  was  seen  to  be  disturbed  ; 
tJiere  was  no  appearance  of  any  such  thing  ; 
aud  how  it  should  come  into  your  head,  wat 
were  but  a  private  man,  to  go  to  guard  the 
parliament,  i  much  wonder.  Suppose  all  men 
of  your  condition  should  have  gone  to  have 
guarded  the  parliament,  what  an  assembly  had 
Uiere  been  ?  what  a  bustle  might  they  har* 
made,  and  what  confusion  might  have  been  om 
a  sudden  ?  And  though  you  say  you  are  so 
man  of  quality,  nor  hkely  to  be  able  to  do  any 
thing  upon  tne  vking's  guards,  or  the  king's 
person,  yet  if  all  of  your  quality  had  gone 
upon  the  same  design  that  you  aid,  nhat  ill 
consequences  might  have  been  of  it  ?  We  see 
what  has  been  done  by  Massianello,  a  meaa 
man  in  another  country,  what  by  Wat  Tyler 
and  Jack  Straw  in  this  longdom.  I  confess,  I 
know  not  what  you  meant  by  it,  but  very  ill 
things  might  have  happened  upon  it. 

So  that  these  tbiogs,  when  I  look  upon 
them,  and  consider  the  complexion  of  your  de- 
fence, it  makes  an  easy  proof  have  credit.  Hot 
I  think  there  was  a  full  proof  in  your  case; 
yet  I  say  if  there  had  been  a  great  deal  less 
proof,  the  jury  might  with  justice  hare  foand 
you  Guilty.  'And  because  you  now  declare 
yourself  innocent  of  all  you  are  charged  with, 
1  think  myself  bound  to  declare  here  m  vindi- 
cation of  the  country,  and  in  vindication  of  the 
justice  of  the  Court,  that  it  was  a  verdict  well 

f' ven,  and  to  the  satisfaction  of  the  Court,  and 
did  not  find  my  brothers  did  dislike  it.  This 
I  say  to  you  out  of  charity,  that  you  nwy  in- 
cline your  mind  to  a  submission  to  the  justice 
that  has  overtaken  you,  and  that  you  may 
enter  into  charity  with  all  men,  and  prepare 
yourself  for  anotner  life. 

There  is  nothing  now  remaining,  but  to  pro* 
nonnoe  the  sentence  which  the  law  provides  fiw 
such  an  ofience,  which  is  this,  and  the  court 
does  award, '  That  you  Stephen  Colledge  shall 
be  carried  from  benoe  to  the  place  from 
whence  you  came,  and  from  thence  yon  sbaU 
be  drawn  on  an  hurdle  to  the  pUce  of  execu- 
tion, where  you  shall  be  hanged  up  by  the 
nedc,  and  be  cut  dovm  alive,  your  privy  mem* 
bers  sball  be  cut  off,  and  your  bowels  takeo 
out  and  burnt  before  your  face,  your  head 
shall  be  cut  off  frora  your  body,  your  body  be 
divided  into  four  quarters,  whien  are  to  be  at  the 
king's  dispose,  and  the  Lord  have  mercy  upon 
your  soul.* 

Colledge»  Amen.  My  brd>  I  would  know 
what  time  your  lordship  is  pleased  to  appoint 
for  my  execution. 

X.  C.  J.  That  will  depend  upon  the  kinsr's 
jdeasure,  we  do  not  use  in  these  cases  of  Mi^- 
Treason  to  precipitate  the  execution  ;  but  we 
will  leave  such  order  with  the  sl^eriff  to  receive 
the  ido^s  pleasure  and  obey  it.    Ha  will  not 
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do  it  iD  Badden,  but  that  you  sball  kave  notice  I 
to  prepare  yourself;  battbatdepends  upon  the 
king^'s  pleasure,  for  your  body  is  to  be  at  his 
disponL 

TheB  the  Court  adjourned. 

On  Wednesday,  Aug.  31,  1681,  being  the 
day  appointed  by  his  majesty  for  his  execution, 
he  iras 'according  to  sentence  executed  oyer- 
against  the  Gate  of  the  Castle  at  Oxford. 

When  he  was  come  to  the  place  of  execution, 
the  I)^-Sheriff  spoke  to  bun  as  follows : 

High'Sheriffi  Mr.  Colledge,  it  is  desired, 
lor  the  satisnction  of  the  world,  because  you 
have  professed  3rourself  a  protestant,  that  you 
would  tell  what  judgment  you  are  of. 

Caliedgr»  Dear  people,  dear  protestants,  and 
dear  countrymen,  I  nare  been  accused  and 
eonvicted  fortreibon ;  the  laws  adjudge  me  to 
this  death,  and  I  come  hither  willingly  to  sub- 
mit to  it :  1  pray  God  forgive  all  those  persons 
that  had  any  hand  in  it.  I  do  declare  to  you 
whatever  hath  been  said  of  me,  I  was  never  a 
papist,  or  ever  that  way  inclined,  they  have 
done  me  wrong ;  I  was  ever  a  Protestant,  I 
was  bom  a  Protestant,  I  have  lived  so,  and  so 
by  the  gpraceof  God  I  will  die,  of  the  church 
or  England,  according  to  the  best  reformation  of 
the  church  from  all  idolatry,  from  all  supersti- 
tion, or  any  thing  that  is  contrary  to  the  gospel 
of  our  blessed  Lord  and  Saviour. 

I  do  declare  I  was  never  in  any  popish  ser- 
vice, prayers,  or  devotions,  in  my  life,  save  one 
time;  about  some  seventeen  or  eighteen  years 
ago,  as  near  as  I  remember,  I  was  out  of  a 
curiosity,  one  afternoon  at  St.  James's  chapel, 
the  c|ueen's  chapd  at  St  James's ;  except  that 
one  time,  T  never  did  hear  any  popish  service,any 
thing  <i€  the  church  of  Rome,  mass  or  prayers, 
or  any  thing  else,  private  or  public.  I  know  you 
expect  that  1  should  say  something  as  to  what  I 
die  fbr :  It  hath  been  chaived  upon  me,  when 
I  was  apprehended  and  Drought  Wore  the 
council,  some  of  the  council,  the  Secretary,  and 
my  lord  KillingwQsrth,  and  Mr.  Seymour,  they 
told  me  there  vras  treason  sworn  against 
]pe  ;  truly,  they  surprised  me  when  they  said 
so :  for  of  all  things  in  the  world,  I  thought 
myself  as  free  from  that  as  any  man.  I  asked 
them  if  any  man  living  had  die  confidence 
to  swear  treason  against  roe  ?  They  said 
peveral,  three  or  four,  as  I  remember:  then 
they  told  me,  it  was  sworn  against  roe,  that  I 
liadfa  design  to  pull  the  king  out  of  White-hall, 
■ad  to  serve  him  as  his  father  was  served,  or  to 
that  purpose,  the  log^rer-head  his  father,  or  that 
land  of  language :  I  did  deny  it  then,  and  do  now 
deny  it  upon  my  death.  I  never  was  in  any 
taanner  of  nlot  in  my  days,  neither  one  way  nor 
another ;  I  never  knew  any  such  persons,  nor 
ever  had  such  ooihmunication  witn  any  man 
hitherto:  I  know  ofno  plot  in  the  world  but  the 
popish  plot,  And  that  every  man  may  know  as 
much  as  J :  If  I  had  such  a  design  as  these^ 
men  have  sworn  aeainst  me,  to  have  seized  his 
miyesty,  either  at  London,  or  this  place  at  Ox- 


ford, I  take  God  to  witness,  as  I  am  a  d3ring 
man,  and  upon  the  terms  of  my  salvation,  I 
know  nut  any  one  man  upon  the  face  of  the 
earth  that  wt>uld  have  stood  by  me ;  and  how 
likdy  it  was  that  I  should  do  such  a  thing  my« 
self,  let  the  whole  world  judge. 

Dugdale  swears,  that  I  spoke  treason  to  him, 
treasonable  words  in  the  coffee-house,  and  in 
the  barber's  shop  by  the  Angel ;  he  could  not 
pretend  to  see  me  any  where  else ;  but  it  is 
false,  and  a  very  unlikely  thing  that  I  should 
speak  treason  to  him.  J  must  confbss  I  was  in 
his  coinpany  at  the  coffee-house  and  that  bar* 
ber*s  shop,  before  1  went  ont  of  town :  but  there 
could  be  no  communication  between  us ;  for  he 
was  writing  at  one  eskd  of  the  room,  and  eating 
a  piece  of  bread,  and  I  lighted  a  pipe  of  tqbaoco 
at  the  other  end,  and  took  it^  till  sir  Thomas 
Player,  and  sir  Robert  Clayton  came  to  me, 
and  we  went  to  my  lord  Lovelace's  out  of  towm 
that  night ;  so  when  they  came,  we  took  horse, 
and  went  out  of  town  with  the  rest :  for  my 
part,  I  can't  sum  up  my  witnesses ;  I  was  under 
most  strange  circumstances  as  ever  any  man 
was  ;  I  was  kept  prisoner  so  close  in  the  Tower, 
that  I  could  have  no  conversation  with  any, 
though  I  wss  certain  the  popish  Lcntls  had  it 
every  day  there,  but  I  could  have  none :  I  could 
not  tell  the  witnesses  that  were  to  swear  against 
me :  I  could  not  tell  what  it  was  thev  sworn 
against  me,  for  I  could  have  no  copy  of  the  in-, 
duiment  nor  no  way  possible  to  inake  any  pre- 
paration to  make  my  defence  as' I  ought  to  have 
done,  and  might  have  done  by  law. 

I  had  no  luberty  to  do  any  thing,  as  I  am  a 
dying  man.  And  as  to  what  Dugdale,  Smith| 
Turbervile,  and  Haynes,  swore  against  me, 
they  did  swear  such  treason  that  nothing  but  a 
madman  would  ever  have  trusted  any  body 
with,  and  least  of  all  to  papists,  every  one  of 
them  that  had  been  concerned  with  plots  and 
treasons  among  their  own  party,  and  under 
the  greatest  ties  and  obligations  of  damnation ; 
and  to  be  sainted  if  they  kept*  it  secret,  and  to 
be  daroned  if  they  reveal  it.  If  these  men  wiU 
not  keep  things'  private  for.  their  own  party, 
how  could  I  trust  them  ?  I  take  God  to  witness, 
and  do  freely  acknowleil^,  I  have  sought  my 
God  with  tears  several  times  to  inform  me,  if 
so  be  I  had  with  any  word  transgressed  at  any 
time.  I  knew  not  of  any  part  of  what  they 
swore  against  roe,  till  such  time  as  I  heard  it 
sworn  against  me  at  the  bar. 

This  IS  very  hard,  gentlemen,  but  this  is  the 
truth :  and  there  be  a  great  many  other  strange 
reports  that  1  have  hem  since  I  have  been  a 
prisoner ;  that  I  should  be  a  means  to  convert 
tlie  countess  of  Rochester,  by  bringbg  one 
Thomson,  a  priest,  to  her.  Truly,  all  that  l  was 
concerned  in,  was  some  fifteen  or  sixteen  yean 
ago.  I  lodged  at  colonel  Vernon's^  that  mar- 
ned  the  lady  Brooks,  the  family  were  papists  % 
the  Brooks^  were  papists  ;  and  there  was  this 


Thomson,  and  I  did  suppose  hini  a  priest,  in 
Uie  house,  thongb  I  never  saw  him  at  popish 
service,  or  worship,  though  1  was  there  half  a 
year ;  but  coming  afterwards  to  my  lord  Bo*' 
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efaester'8  dbmil  Mine  bdnneM  I  had  to  do  for 
liin,  and  several  other  persona  ofipiafity;  he 
sent  for  nae  «me  afternoon  from  the  parsonage 
in  Adderbory  to  his  house,  and  his  Isdy  ^ 
he  stood  together :  He  sent  to  me,  and  aabed 
tne,  if  ray  horse  were  at  home ;  said  he,  I  wonki 
have  yoa  carrj  this  letter  io  Mr.  TheoMon,  if 
jon  are  at  leisiire  this  afternoon :  My  toni,  I 
am  at  Wisnre  to  serve  you  ;  so  I  took  a  letter 
Mm  his  hand,  and  bis  lady*s  too ;  as  I  re- 
Aiemher  (he  made  an  offer  that  way)  sealed 
with  his  own  seal,  and  1  carried  it  to  Thomson^ 
aod  delivered  it  to  him :  And  he  told  me,  that 
he  wonid  wait  upon  my  lonl,  for  it  was  for 
■ome  lands  my  lord  did  offer,  to  raise  money 
for  some  occasion :  This  is  the  troth  of  that 

It  ia  said  that  I  had  a  priest  several  years  in 
my  house,  viz.  Seigeant,  that  came  over  ftom 
HoMandto  discover.  About  some  ten  years 
■go»  tliat  very  same  man  came  to  me,  but  was 
H  stranger  to  me,  and  he  came  to  me  hy  the 
name  of  Dr.  Smith,  a  physician ;  and  there 
was  an  apothecary  in  the  Old  Bailey,  and  a 
Unen-draper  withm  Luclgate,  that  came  with 
him,  diey  brought  him  thither,  and  took  a 
ehamber,and  he  lay  about  half  a  year,  or  Un^ee 
qumtera,  at  times,  by  the  name  of  Dr.  Smith, 
and  as  a  physician ;  tbb  is  the  truth  of  that, 
and  no  omrwise.  This  is  the  entertainment 
efSeiveant. 

So  ttie  oocaskm  of  my  coming  to  Oxford  I 
do  say  wa«  voluntair ;  the  panlament-men 
kst  parliamettt  at  Westnineler,  and  several 
lards,  dined  together  the  day  before  they  sat ; 
the  hwt  sesiions  of  parliament  at  Weatmuister, 
thrf  ssfit  fbrme  to  the  Sun  tavern  behind  the 
Bxehange,  and  when  I  came,  the  duke  of 
Monmon^,  and  several  lords  were  together. 
Hid  I  believe  above  a  htrndred  partianieut-men 
of  the  Commenr:  The  duke  of  Monmouth 
called  me  to  him,  and  told  me,  he  had  heard  a 
good  report  of  me,  that  I  was  an  honest  man, 
and  one  that  may  be  trusted ;  and  they  dkl  not 
know  bat  their  enemies,  the  papists,  rai^lit 
have  some  design  to  serve  them  as  they  did  in 
lyng  James's  time  bv  gun- powder,  or  any 
other  way:  And  the  aoke,  with  several  Lonfs 
and  Commons,  did  desire  me  to  use  my  utmost 
lAtll  in  searching  all  places  suspected  by  them ; 
which  I  did  perform  :  And  from  thence  I  had, 
as  I  think,  the  popular  name  of  the  Ptvtestant 
Joiner,  because  tbev  had  intrusted  me,  before 
anyman  in  Encfand,  to  do  that  office. 

This  same  Haynes,  one  of  them  thoC  swore 
against  me,  had  discovered  to  me  and  sevei-aT 
ettiers,  as  to  Macnamarra  and  his  brother,  aod 
1^  Ivy,  who  are  now  all  of  another  stnmp, 
that  the  parliament  was  to  be  destroyed  at 
teford,  and  that  there  was  a  design  to  mtTrder 
my  loVd  Shaftesbury,  hy  Fitzgerald  and  his 
Aarty ;  and  that  ttiey  <fid  endeavour  to  brino;' 
Ifacnamarra  over  te  him,  and  said,  then  it 
wt)ukl  be  well  with  him ;  and  they  would  not 
he  long  before  tbe^  had  Shaftesbury's  life : 
And  he  made  depositions  of  this  to  siir  George 
IVeby,  as  I  h^acd  al'ierwank^  for  I  was  not 


him  when  it  was  sworn.  I  wisft  A#' 
Commons  of  England  as  w^  as  I  wisii  my 
ovm  heart ;  and  1  did  not  understand,  but 
when  I  served  the  parliament  I  served  his  m»^ 
jcsty  too ;  and  let  them  be  miserable  that  mak« 
the  difforence  between  them,  for  my  part,  I 
never  did.  T  came  to  Oxford  wiA  my  lord 
Howard,  whom  I  kmk  upon  to  be  a  reiy  wor- 
thy honest  gentleman,  my  lord  Clare,  my  knd 
Psget,  and  my  k>rd  Huntoigton,  and  this  cq»- 
tain  Brown,  and  Don  Lewes,  were  in  my 
company,  and  came  along  with  us,  as  they 
were  my  lord  Howard's  friends :  Brown  I  have 
known,  I  believe,  two  or  three  months ;  but 
Lewes  I  never  saw  before  that  day ;  they  sud 
they  came  with  ray  lord  Howard.  I  take  God 
to  witness,  I  never  bad  one  six-pence,  or  any 
thing  else  to  carry  on  any  design  ;  and  if  it 
were  to  save  my  lire  now,  1  cannot  charge  any 
man  in  the  worki-  with  any  design  against  the 
government,  as  God  is  my  witness,  or  against 
has  majesty,  or  any  other  person. 

As  for  what  arras  I  liad,  and  what  armtf 
others  had,  they  were  for  our  own  defence,  in 
case  the  iHkpists  should  make  any  altemplupoa 
M  by  way  of  massacre,  or  any  invasion  or 
rebemon,  thait  we  should  be  ready  to  defend  onr- 
selves ;  God  is  my  witneKs,  thts  is  all  I  know. 
If  tliis  be  a  plot,  this  was  I  in,  but  b  no  other  ; 
but  never  knew  of  any  numbers,  or  times  ap« 
pointed  for  meeting ;  out  we  have  said  one  to 
anotlier,  that  the  Papists  had  a  design  against 
the  Protestants,  wheh  we  did  meet,  as  1  was  » 
man  of  a  general  conversation ;  and  in  case  they 
should  iw,we  were  ready;  but  then  they  flhoum 
begin  the  atCerapt  upon  its:  This  was  my  bu^ 
ness,  and'  this  is  the  business  of  every  good  si^ 
Ject  that  lores  the  laws  of  bin  country  and  his 
King.  For  England  ran  never  hope  to  be  happy 
under  thtise  blood-thirsty  men,  whose  religion 
is  blood  and  murdor ;  which  I  do  witli  all  my 
soul,  and  did,  evei*  since  I  knew  what  religion 
was,  abhor  and  detest,  vis.  the  church  of  Rome, 
as  pernicious  and  destructive  to  hunum  so^ 
defies,  and  aH  gOTemment. 

1  beseech  God  that  every  man  of  you  may 
unite  together  as  Protestants  against  tnis  com- 
mon foe.  Gentlemen,  it  is  my  sense,  and  I  do- 
in  that  believe,  I  am*  as  rertainly  murdered  by 
the  hands  of  the  Papists,  as  sir  Edmundbory 
Godfrey  himself  was,  thou^  the  thing  is  not 
seen.  These  witnesses  certainly  are  mercenary 
men,  aUd  I  beseech  God  Almighty  to  have 
mercy  upon  their  souls,  and  foipTemettt ;  and 
either  by  his  judgments  or  mercies  reclaim 
them,  that  they  shed  no  more  innocent  blood ; 
Hiere  is  not  a  men  of  them  that  1  know  of, 
that  ever  lieard  me  say,  or  do,  any  bit  of  trea- 
son in  my  life.  Tb^  is  (the  first,  I  may  not  say 
it  is)  but  almost  twentieth  Sham -Plot  that  they 
have  endeavoured  to  put  upon  the  nation,  to  de^ 
luiletbepcople,  and  put  oflT  their  own  damnabliBf 
ptot.  This  is  not  the  first,  but  I  tbhik,  the' 
sixteenth  or  seventeenth ;  I  pray  God  that  my 
blood  may  be  tlie  hist.  I  pray  God  defend 
every  maiS's  blood,  and  aH  Protestants  in  £ng« 
landC  W<Mf^  the  hands  of  these  blood}'  ~ 
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W#ftaieiiie^s  I  dletl(ls  desft;  amtif  they 
1moi;rtd  eo  on  in  this  natiire,  I  hope  i\ie  good 
tiAd  wliropen  erery  min's  eyes  to  sect  it  be- 
tore  he  ffeels  h.  'And,  I  beseech  Jrou,  if  you 
bave  nil}*  love  ftw  your  king-j  yonr  touotry ,  and 
Uie  Protesiflnte,  unite  together,  if  you  are  Pro- 
les ants.  I  pray  God  those  that  deserve  the 
ttftme,  let  them  be  catled  how  they  will,  either 
DiMeaters,  br  Church  of  England  men,  that 
they  may  unite  together  like  men,  like  Chris- 
tiansy  agiinst  the  common  foe,  ivho  wiH  spare 
iMither  the  one  side,, nor  the  other,  bat  beat  yon 
one  against  another  like  two  pitchers ;  the  last 
Ihat  standa,  they  will  oertainly  destroy  if  they 
^n.  This  is  ray  sense,  and  God  is  my  wit- 
ness, I  speak  my  conscience.  l'  do  not  Know, 
Mr.  Sheriff,  whether  there  be  any  tliingr  ele^e  I 
liave  to  say,  or  no  ;  we  hare  a  gfood  God,  and 
1  beseech  every  man  that  hears  me  this  day, 

f>r  we  lire  in  a  sinful  age,  good  peqfile,  and 
behoves  every  one  of  you,  it  cannot  be  long 
hefore  alt  that  look  up6n  me  in  this  condition 
must  lie  down  in  the  dust,  and,  God  knows, 
mast  ooroe  into  an  etemid  state,  either  for 
mercy  or  for  judgment.)  I  beseech  you  in  the 
^mt  of  God»  he  is  a  God  of  raeroy,  and  a 
God  of  patience  aad  kuif -suffering,  that  you 
Would  break  off  your  sins  by  repentance,  and 
serve  a  good  God,  who  must  be  your  friend  at 
last,  6r  dse  yoa  are  last  Ui  eternity. 

O  Lord  now  ungrateful  wretches  are  We, 
fhat  have  a  God  of  such  infinite  mercy  and 
gt>odnes8,  that  affords  us  our  life,  ourheal^, 
ftnd  a  thonsand  mercies  every  day  ;  and  we, 
like  imgrateftil  people,  not  deserving  the  name 
of  men  or  Christians,  live  riotous  fives,  in  de- 
Iwuchery  and  swearing,  in  malice,  and  the 
I/nrd  knows  how  many  evils  ;  I  beseech  God 
that  I  n^  be  this  day  a  means  in  the 
fmids  of  God,  to  bring  some  of  their  souls  over 
to  him  :  I  beseech  you,  remember  what  I  say ; 
indeed  I  do  not  know,  I  have  been  so  strangely 
used  since  I  have  been  a  prisoner,  what  to  say, 
being  brought  from  one  affliction  to  another, 
Hiat  my  body  is  worn  out,  and  my  memory  and 
fnteHects  have  faOed  me  much  to  what  they 
irere.  I  cannot  remember  what  I  have  to  say 
more,  but  that  the  Lord  Jesus  Christ  wouM 
bless  my  country,  and  preserve  it  from  popery, 
wad  in  mercy  bless  his  majesty :  Good  God  be 
merciM  to  mm,  make  him  an  instrument  in 
thy  hand  to  defend  his  Protestant  subjects ;  Lord 
in  mercy  defend  him  from  his  enemies.  Good 
Ood  Mess  his  people ;  Good  Lord  continue  the 
gospd  of  Jesus  Christ,  thy  gospel,  in  it's  purity 
to  us  and  our  posterity,  as  u>ng  as  the  sun  and 
moon  endure.  O  Lord,  save  all  that  call  npon 
Aee ;  be  merciful  to  all  thy  servants,  all  thy 
peojple  that  put  their  tnist  in  thee ;  good  Lord 
deliver  them  from  the  hands  of  their  enemies ; 
good  God,  let  their  lives,  and  bodies  and  souls, 
5e  .an  predons  m  thy  sight.  O  merciful  God, 
put  a  sto^  to  these  most  wicked  conspiracies  of 
thy  •neroici,  and  the  nation's  enemies,  the  Pa- 
jRSts.  Let  no  more  Protestant  blood  be  shed 
Mt  lliis  of  mine,  I  bese^ih  thee,  O  my  God. 
OLord'kKik  uponitte,  O  Lord  Mess  BM^  O  good 
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God  receifte  iiie  into  thy  blessed  presences, 
by  Jesus  Chiflst  my  alone  8lavioi|r  and  Re- 
deemer, in  whom  I  pat  tny  trust  alone  fbr  «^ 
vation :  It  is  thee,  O  God,  that  I  trust  in,  thou 
righteous  Judge  of  Heaven  and  Earth  i  all 
Popcfry,  611  pardons,  all  Popes  and  Priests,  all 
dispensations  I  disoHi^,  and  wUl  not  go  out  ef 
the  world  with  a  lie  in  my  mouth,  rrom  the 
sincerity  of  my  heart  I  declai^  again,  thilt 
what  F  nave  said  to  you  is  the  very  sentiments  of 
my  sotti,  as  God  shall  have  mercy  upon  «ie> 
and  to  the  best  of  my  knowledge. 

I  desire  the  pfayera  of  you,  good  peopl^ 
while  I  am  here ;  and  once  more  I-  beseedi 
you  to  tliink  unon  eternity,  er^ry  jojk  *of  you 
that  hear  me  tnis  day.  The  .Lord  jturn  yoiyr 
hearts  and  souls,  if'  you  nave .  been  wicked 
livers  ;  if  you  do  live  wicked  lives,  theljordia 
mercy  convert  you,  and  shew  you  your  dangef ; 
for  I  as  little  thought  to  come  to  this 'to  ai^ 
man  tiiat  hears  roe  this  day  ;  and  f  bless  God, 
I  have  no  more  deserved  it  from  the  hands  6f 
men,  than  the  child  that  sucks  at  his  motlier'a 
breast :  I  bless  mjr  God  for  it,  and  do  say  I 
have  been  a  sinner  against  my  God,  and  he 
hath  learnt  me  grace  ever  sioce  I  )iavebee;na 
prisoner.  I  bless  my  God  for  a  prison,  I  bless 
my  God  fbr  afflictions,  I  bl^my  Gdd  that^ver 
I  was  restrained,  for  I  pever  Knew  myse|f'  tiU 
he  had  taken  mc  out  of  the  world.  *t^erefore 
you  that  have  your  liberties,  and  titne,  and  > 
precious  opportunities,  be  up  and  be  doing,  ftr 
God  and  for  your  souls,  every  one  of  you. 

To  hU  Son.  ATTierels  my  dear  child  P 

Sheriff,  1  made  one  request  to  you,  and  you 
gave  me  an  imperfect  answer  :  Vou  sttid  you 
were  of  the  best  reformed  church  in  the  worM, 
the  church  of  England  according  to 'the  best 
reformation  in  the  worid :  I  desire  yon,  for  the 
satisfaction  of  the  work],to  declare  what  church 
that  is,  whether  Presbyterian,  or  Independent^ 
or  the  Church  of  England,  or  what  ? 

Coll.  Good  Mr.  Sheriff,  for  your  satisfhe- 
tk>n,  for  20  years  and  aboi-e  I  was  under  the 
Presbyterian  ministry,  tiH  his  majesty's  resto- 
ration ;  tlien  I  was  cooformable  to  tlie  churth 
of  England  when  that  was  restored,  and  to 
continued  till  such  time  as  I  saw  persecutiOQ 
upon  the  dissentinjg;'  people,  and  very  undue 
things  done  to  their  meeting  places ;  then  I 
went  among  them  to  know  what  kind  of 
people  those  were  :  And  I  do  take  God  to  wit- 
ness, since  that  time  I  have  used  their  meei- 
iugs,  viz.  the  Presbyterians,  others  very  seldom, 
and  the  Church  of  England,  f  did  hear  Dr. 
Tillotson  not  above  three  weeks  before  I  was 
taken.  I  heard  the  church  of  Engli^d  as  fi*- 
quently  as  I  heard  the  dissenters,  and  never  hid 
any  prejudice,  God  is  my  wimess,  agaiaal 
either,  but  always  desired  neartily  that  they 
might  unite,  anu  be  lovers  and  friends,  ana 
hao  no  prejudice  against  any  man  ;  and  truly 
I  am  afraid  it  is  not  for  the  nation's  good  that 
there  should  be  such  heart  burning  betwe^ 
them:  That  some  of  the  church  of  England 
will  preach  that  the  presbyterians  are  wowe 
than  the  praifts.    God  doth  know  Hiat  what  I 
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forpft  the  worid  with  all  my  ■ool,  all  the  in* 
Junes  I  hare  reoeiTed,  and  I  beMcch  Ged  Al« 
mighty,  fomve  those  poor  wretches  who  have 
cast  away  their  souls,  or  at  least  endavered 
them,  to  ruin  this  body  of  mine:  I  be* 
seech  God  that  they  may  have  a  sight  of  their 
sins,  and  that  diey  may  find  mercy  at  his  haadi  e 
Let  my  blood  sfieak  the  justness  of  my  canae. 
I  have  done  :  And  God  have  mercy  upon 
you  all. 


aay,  1  wpetk  txdy  from  my  heart,  I  hare 
ibundmany  among  them  tmtf  aemng  God, 
and  so  I  have  of  ul  the  rest  that  have  come 
into  my  comfwrny :  men  without  any  manner 
6f  design  but  to  serve  God,  serve  his  mapesty , 
an^  keep  tbeir  liberties  and  properties;  men 
that  ( am  certain  are  not  of  vicious  lives :  I 
Ibund  no  damners,  or  those  kind  of  people 
amonff  them,  or  at  least  few  of  them. 

To  his  Son,  kissing  him  several  times  with 
great  passion.  Dear  child,  ftrewell,  the  Lord 
have  niercy  upon  thee.  Good  people,  let  me 
have  you£  prayers  to  Almighty  God  to  receive 
my  soul. 

And  i^m  he  prayed.  And  as  soon  as  he  had 
done,  spake  as  loUoweth  : 

y  The  Lord  have  mercy  upon  my  enemies, 
and  I  beseech  yon,  good  people,  wnoeveryou 
are,  andthe'whols  worldtliat  I  have  ollended, 
to  forgive  me  :  whomever  I  have  ofi*ended  in 
word  or  deed,  1  aak  every  man's  pardon ;  and 


To  Mr.  Cnshwait,  Ptay,  Sir,  remember  me 
to  Dr.  Hall  and  Dr.  ReynaU,  and  thank  them 
for  all  their  kindnesses  to  me  ;  I  thank  you. 
Sir,  for  your  kindnesses :  The  Lord  bless  yon 
all.  Mr.  Sheriff,  God  be  with  yon :  God  be 
with  you  all,  good  people. 

The  Executioner  desired  his  pardon,  and  he 
sakl,  I  do  forgive  you.  The  Lord  have  mercy 
onmysonl.  And  so  he  was  turned  off,  and  the 
Sentence  executed,  bat  his  quartsrs  were  per* 
mitled  to  be  buried. 


Remarks  on  Colledgb's  Trial,  b^  Sir  John  .Hawles,  Solicitor- 
General  in  the  Reign  of  King  William  the  Third. 

scruple  in  private  to  impose  any  thing  on  an 
ignorant  jury. 

Iknownot  how  loi^  the  pnctioe  in  that 
matter  of  admitting  counsel  to  a  grand-jury 
hath  been  ;  I  am  sure  it  is  a  veiy  nqjostifiabfe 
and  unsufferable  one.  If  the  Grand-jury  have 
a  doubt  in  point  of»  law,  they  eiwht  to  have 
recourse  to  tne  court,  and  that  pubucly,and  not 
privately,  and  not  rely  upon  the  private  opinioB 
of  counsel,  especially  of  the  king's  oaunsel, 
who  are,  or  at  least  behave  themselves  as  if 
they  were  parties. 

It  is  true,it  is  said  they  are  upon  their  oaths  ; 
and  though  it  be  not  expnssed  in  their  oaths, 
diat  they  should  do  right  between  the  king  and 
subjects,  yet  that  is  implied  in  the  oath,  I  agree. 
But  have  they  behaved  themselves  as  if  ihey 
were  under  an  oath  ?  Besides,  all  men  are  not 
capable  of  giving  advice  to  be  relied  on  in  an 
^at  a  matter  as  life  ;  but  the  manner  of  doinf 
It  beinj^  in  private  can  never  be  justified.  I 
know,  m  Fitzharris's  case,  the  King's  counael 
were  o^oling  the  Grand-jury  in  private  ftr 
some  hours :  but  I  did  not  think  ftt  to  take  m»- 
tloe  of  it  in  that  taial,  becauae,  I  think  b^th  dm 
grand  and  petty  jury  did  very  wdl ;  they  acted 
according  lu  the  best  of  their  qndeiiitanding» 
which  is  all  that  God  or  man  reouired  of  them ; 
they  asked  pertinent  questions,  tney  were  over- 
ruled in  some,  not  fully  answereaitt  othem; 
not  that  I  think  either  of  them  gave  a  vevdiet 
according  to  law  upon  the  fact,  as  it  appeared 
upon  the  evidence  :  but  that  was  not  the  fimk' 
or  the  jury,  but  of^tfae  kind's  connad,  and  af 
the  court,  who  misled  die  jury.  I  thought  it 
more  proper  to  take  notice  of  it  in  tlua  trial, 
wheremthe  first  biH  vras  rgected  by  an  vnder- 
staBdiiif/iiry»aiidaUmenwooderid  how  dm 


BUT  to  return  whence  I  have  digressed,* 
{^itxharria  being  executed  according  to ' ' 
lence,   though   there  was  great  gr 
amongst  the  protestants  that  diosewbo  set 
op  work  were  concealed,  and  n^ver  like  to  be 
dwoovered  now  he  was  dead ;  yet  all  was  quiet, 
and  the  conspirators^  who  resolved,  thoush 
Fitzharris  miscarried  m  his  design,  yet  the  flot 
should  ffo  oo ;  but  what  it  shonM  be,  or 
where  the  scene  of  it  should  be  laid,  or  who 
the  pk>tters  should  be,  they  were  not  weH 
resolved. 

Great. noise  of  warrants  bein^  tamed  out 
there  was,  butat  laatall  centered  m  an  incon- 
siderable feOow,  one  Stephen  Collet^,  a  join- 
er by  trade,  who  for  his  honour,  as  a  prisoner 
of  state,  was  committed  to  the  Tower  for  Hieh 
treason.  At  first  it  was  designed  to  lay  £e 
scene  in  London,  and  accordingly  a  bill  of  m- 
dictm^t  of  high  treason  was  exhibited  to  the 
grand  jury  (whereof  Wilmerwas  foreman)  at 
.the  sessions-house :  But  the  business  of  Fitz- 
harris was  so  new,  and  smelt  so  rank,  that  the 
bill  could  not  be  digested,  but  was  spewed  out 
with  an  Ignoramus ;  for  which  Wilmcr  was 
aflerwards  forced  to  fly  his  country. 

Then  it  wasitsolved  the  scene  should  be  at 
Oxford,  and  accordingly  the  king's  counsel, 
with  Irish  witnesses,  at  tne  assizes,  post  thither 
and  prevail  with  the  grand-jnry  to  find  the  bill ; 
hut  by  what  arts  is  not  known,  for  he  was  pri- 
vately shut  up  by  them :  and  I  should  wonder, 
if  he,  who  frequently,  in  the  hearing  of  those 
who  understood  better  Uian  himsdf,  had  assn- 
ranee  enough  to  impose  upon  the  courts,  should 

•  See  what  preceded,  printeil  at  die  end  of 
Fitzharris's  Qaae>  at  p.  429  of  thia  volnme,      ( 
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weoBdcametobe  fmind  BHUtVera:  indibr 
dHit  reMOD«  one  of  the  kiBff^i  eonittd  boosted 
III  coart,  of  his  serrice  and  cmuihig  manage- 
oent  b  the  matCer. 

The  bin  being  fymnA^  the  next  matter  was  to 
biing the  prisoner  to  his  trial:  and  as  ho  had 
more  honour  than  what  nsuany  is  bestowed  on 
ooitteanamantobeoominiltedto  die  Tower, 
Ikoogh  in  truth  it  was  to  keep  him  from  all 
means  of  defenee ;  so  to  carry  the  matter  opi 
lie  was  allowed  to  ha?e,  by  order  of  the  long 
i(nd  council,  a  counsel  atto  solicitor  to  eome  to 
him,  and' advise  hfm  for  his  defence  at  all 
erenls ;  a  farour  denied  to  Fitsharris,  ibr  his 
oounselwastoadTisetothematterof  the  plea 
only:  botthrtfaronrinshew  wss  only  to  be- 
tray him,  asafaafl  be  shewn.  And  a  third  fi^ 
voor  he  had,  which  no  man  of  his  quality  ewer 
had:  there  were  then  three  of  the  long's  coun- 
eel  sent  froni  London,  and  all  the  counsel 
that  couM  be  picked  up  upon  the  spot,  which 
were  three  more,  and  no  less  than  four  judges 
to  prosecute  andtry  him ;  but  that  waste  aSke 
sore  work  of  him. 

The  17th  of  August,  1681,  he  came  to  his 
trial :  his  indictment,  as  to  psrt,  was  in  com- 
mon form  for  treason,  but  particularly  Ibr  de- 
w^^mng  to  seise  the  king's  person  at  Oxford, 
mixt  with  words  he  should' say,  as,  that  there 
was  no  good  to Jie  expected  from  the  king,  he 
minded  nothmg  but  beastliness,  and  that  lie 
eodeafoured  to  establish  arbitrary  power  and 
pop«fy.  To  which  beio^  required  to  plead,  he 
oesiied  a  eeipy  of  the  indic^ent,  a  copy  of 
the  jury,  to  Know  upon  what  statute  he  was  in- 
dif^,  and  counsel  to  advise  him  whether  he 
had  any  thinjf  pleadable  in  bar ;  alj  which 
weve  denied  him.  Then  he  desired  he  mi^t 
htare  his  papers,  which  were  taken  from,  him 
after  he  was  brought  from  the  prison,  and  be- 
fiolre  lie  came  into  court,  at  an  house  orer- 
stgainsldie  court:  for  so  it  seems  the  kind's 
oouBsel  had  ordered  the  matter  that  thie  gaoler 
If  urrel,  and  the  messenger  Sawel,  aiier  they 
had  him  out  at*  the  prison,  should  run  him  into 
an  house,  and  take  away  all  his  papers,  which 
they  bdieved  were  the  instructions,  as  in  truth 
th^  were,  of  the  counsel  assigned  him  when 
iatheTswer,  and  bring  the  papers  to  them  ; 
wheraby  they  would  not  only  disable  him  ot 
his  defienee,  but  they  could  lie  better  instructed 
howtoprooeed  in  away  for  which  he  bad  not 
provided  himself  of  any  defence* 

Murid  snd  Sawel  md  as  the  king's  counsel 
direcied  them.  Much  wrangle  there  was  whe- 
dier  be  should  have  his  pdpers  or  not;  all  the 
oouit  agreed  he  should  not  have  them  till  he 
had  niciadrd  Guilty,  or  Not  Guilty ;  and  after- 
wwhe  should  have  the  use  of  some,  and  not 
of  ethws«  because  they  did  not  appear  to  be 
srntten  by  hims^,  but  by  some  counsel  or  so- 
liolor;  and  as  they  sud,  none  is  allowed  in 
Irasmm,  unleBs  assigned  by  the  court.  The 
chirfiiwtioe  North  said,  thev  were  not  taken 
•way  by  I'''™}  ^  ^y^  CofAadge,  they  were 
4skea  away  by  the  kemr^  ooder  pretence  of 
J(Qi^piy2«il|lBlriliJor«Nhip«    Thecourtsaid 


they  knew  not  iHfeat  papers  he  meant,  and 
knew  nothing  of  k;  he  said,  the  mdictment 
mentknied  something  of  mistoneanor,  as  well 
as  treason,  but  he  Imew  not  how  to  make  his 
exceptions  without  his  papers.  I  have  thought 
ftt  to  mention  all  these  thinss,  because  Uiis 
trial  was  the  inlet  to  all  that  fbuowed,  and  gave 
encouragement  to  spill  nobler  blood.  The  In- 
justice of  the  violence  used  to  the  prisoner, 
must  be  measured  from  the  reasons  given  for 
it,  tfiat  the  papers  were  inMruetions  from  coun- 
sel and  solicitors,  and  nooe  in  law  was  allowed' 
in  treason.  It  is  true,  no  counsel  are  allowed 
for  the  prisoner  in  a  trial  upon  an  iodictment 
of  any  capital  matter ;  but  in  an  appeal  for 
capitat  matters,  counsel  are  sllowed  even  on 
the  trial.  The  *veaion  |[iven,  that  the  mdict- 
ment  is  the  suit  of  the  lung,  and  no  counsel  <ir 
witness  is  allowable  in  a  capital  matter  against, 
the  king,  is  foolish,  as  shall  oe  hereafter  shown ; 
and  as  vain  is  the  reason  that  the  judges  are 
counsel  for  the  prisoner,  which  th^  ought  to' 
be  [8  Co.  Inst.  178] :  but  I  doubt  it  wfll  be 
suspected,  that  in  this  case,  and  many  others, 
they  did  not  make  the  best  of  their  dienfii 
case ;  nay,  generally  have  betrayed  their  poor 
client,  to  please,  as  they  apprehended,  their 
better  dient,  the  king :  tor  so  they  say  they 
are  to  be  counsel  likewise  for  the  kiog  in  in- 
dictments, that  is  to  say,  they  are  to  be  in« 
different  and  upright  between  both,  so  certably 
they  are  to  be  m  appeals ;  therefore  that  is  not 
die  reason  why  no  counsel  is  allowed  die  pri- 
soner in  the  indictment :  but  the  tni^  reason  in 
probability  is,  that  the  prisoners  in  indictments 
are  generally  so  very  poor  that  they  could  not 
be  ^  the  chaispe  of  n&ring  counsel,  and  so  non- 
usage  gave  cdour  of  a  law. 

'fte  other  reason*  my  lord  Coke  gives  for  it, 
viz.  that  much  of  the  truth  may  wt  discerned 
by  the  prisoner's  behaviour,  or  answers,  which 
would  be  concealed  if  he  spoke  by  another,  m 
not  satisfactory ;  for  the-same  is  to  be  said  in 
an  appeal*  As  to  the  public,  it  is  not  materidl 
whether  a  man  is  prosecuted  and  punished  bir 
an  indictment,  or  an  appeal ;  and  that  appeals 
are  less  frequent  than  mdictments,  is  only  thai 
the  first  is  more  chargeable  than  the  last ;  for 
though  we  hear  not  of  late  of  any  appeals  but 
in  murder,  yet  they  lie  in  robbery,  burglaiT, 
felony,  and  m  all  crimes  at  common  law  punisa- 
able  By  loss  of  life  or  member :  but  though  the 
rule  in  indictments  b,  that  no  counsel  is  al- 
lowed, yet  it  is  confined  to  the  trial.  No  law, 
common  or  statute,  nor  any  usage,  says,  a  pri- 
soner shall  not  have  counsel  to  advise  him  be* 
fore  or  after  the  trial;  and  in  murder,  and  alt 
other  crimes,  it  is  always  admitted ;  and  why 
not  in  treason  ? 

In  treason,  say  some,  it  is  criminal  fsr  oiio 
to  advise  or  solicit  for  the  prisoner ;  and  the 
king's  counsel  said,  he  hsd  known  one  indktsd 

*  See  something  concenung  another  reasoD 
given  by  lord  Coke^  in  the  Note  to  the  Case  of 
Don  Pantakon  Sa,  vol.  5,  p.  470,  of  this  Col- 
lectioru 
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fti^be|i«ft«oliait«p  lor  oQfSr In *hifC^  tMMOii;{ 
«b4  says  the  eoart,  it  is  qriminal  te  om9  to 
1|^  MlkiUMT  «ir  oewMl'ia  cwniot'  high  Ueafioo, 
iiolew  ^wigp^  |>y  th«  court)  an^  whether  it 
be  so  or  nO)  ii  worth  inquiry. 

First,  No  layy-book  a»  to  this  soatter  inakee 
$fiy  dinerenos  between  ticpson,  a^d  other 
cicunes;  and  advisiji|;  and  soUcitiBg  is  spoken 
of  io  general  terras ;  which  being  roduoed  to 
particulars,  will  shew  the  absundity  of  iW 

ISuppose  I,  observioi^  the  indietmeBt  on  whKh 
^  pnsoner  was  airaigned^  was  eproaeous,  and 
^ould  therefore  advise  him  to  move  and  ouash 
H  for  thai  error :  £»r,  say  1,  if  you  should  be 
tried  00  this  indictioeot,  and  found  cruilty,  un- 
less you  move  in  arrest  of  judgment,  you  will 
he  attainted,  and  then  yon  can  t^e  no  ad- 
▼aptage  of  that  error ;  and  if  you  be  ac(|uittRd, 
Tou  may  be  indicted  again,  ^nd  tried  again, 
'oepause  the  first  iwhctment'was  eirooeous. 

If  this  be  law,  as  nonecai  deny  it,  is  it  not 
lnwAil  to  advise  him ;  audit  is  M  fit  for  4he 
court  to  ^nauh  the  iiMfictment  faulty,  notwhh- 
^tandinfif  all  the  cant  of  dilatories,  subterfogte, 
afid  decoding  himself  by  plain  matter  M  iact. 
Or  suppose  1  advise  in  met,  that  I  hear  ^at 
■ach  a  witows  is  come  againf«t  him,  I  know  he 
if  hired  to  do  the  job,  and  I  will  prove  it  on  htm 
ifealh^:  orsuppoee  I  tell  him,  1  know  such 
a  witness  is  convict  of  |)erjury,  and  if  he  will 
eall  nie,  I  will  produce  the  records  of  his  con- 
ncliod  ;  can  any  lan-yer  say  these  things  are 
criminal  f  But  if  I  should  advise  i|  prisoner  to 
escape  out  of  prison,  shewing  him  the  way  of 
Mog  it,  it  is  criminal. 

In  ail  cases  comforting  a  traitor  is  (reason, 
^Co.  Inst.  138] ;  but  it  is  meant  where  vo'U  do 
It  to  keep  him  from  justice,  [Co.  Inf»t.*18S]  ; 
ibr  else  reeding  a  traitor  in  prison  is  treason, 
which nonewitl affirm,  [H.P.'C.  918],  Sotbat 
■educing  general  worths  to  particular  facts,  clears 
tiie  sophistry  of  them  :  nor  is  it  criminal  to  be 
a  soiiritor  in  treason,  for'  where  there  is  no  po- 
sitive law,  as  in  this  case  there  is  not,  natural 
reason  must  take  (ilace;   and  better  reason 
cknnot  be  given  than  what  the  prisoner  hi  this 
ease  gave:  if  a  man  be  cooped  up,  ^an^l  not 
■offered  to  go  about  his  business  himself,  and 
no  friend  must  be  employed  to  do  it  for  him, 
bow  M  it  possible  for  him  to  make  his  defenre  ? 
1  know  it  10  8ai<^  his  innocency  muit  defend 
Imn  ;  but  Ibe  folly  of  that  SHving  shall  be 
shewn  in  another  place.    But  say  they,  the 
court  sha](  assign  bim  a  counsel  and  solicitor ; 
,  but  when,  and  for  what?  only  for^a  point  of 
law.    May  not  a  prisoner  want  a'ifolicitor  for 
a  matter  of  feet  ?  Suppose  he  had  occasion  for 
a  witness  which  be  could  not  readily  lind,  or 
occasion  for  a  copy  of  a  reconi,  for  want  of 
Wbifh'^T.  Cornish  suffered-;  was  it  not  rea- 
tonable  for  him  to  have  a  solicitor  ?  And  when 
•ball  the  court  assign  him  a  soKf*itorf  on1> 
when  the  prisoner  comes  upon  his  trial,  and 
then  it  is  too  late  to  have  any  nse  of  hhm  ;  as 
Col1ed«re  was  arraigned  at  twelve,  and  triecl  at 
two  o'clock  the  same  day  ;  and  as  was  Mr, 
Comish*s  doe.    But,  says  the  king's  oouosely 


tbffli  h»d  tawurp  one  mdifet^  fiy  hjgh^twan^ , 
for  Aoiog  asolicitoir  in  such  a  case,  though  I 
Uq  not  Si^lieve  it  i  yet  that  authority  gnfca  .&• 
farther  to  prove  tike  m^ter,  thao  an  mdictaieDt 
I  knew  a^^iast  a  pOT&on  oocCf  for  stealing  an 
acreofbiod;  apd  again^  another  for  wiekedly 
apddevilisbly  breaking  an  award,  wbmby  two, 
uiyuat  arbitrators  directed  to  the  j^risooer  IQ 
convey  i^is  land  to  a  certain  lord,  without  ai^ 
satisfactiou  or  lecompenc^i  proved  those  mat* 
ters  to  be  feUmieo. 

But  tjioqgh  a  prisoner  may  bo  odvised,  yet 
that  advice  must  pot  be  reduced  to  writing. 
Then  suppose  one  man's  memory  be  good,  and 
can  bear  sdl  the  advice  given  him,  and  ajjotUw 
man's  memory  bad,  and  cannot  do  it ;  is  ot^, 
the  last  hanged  for  having  a  bad  mcnory, 
luther  than  for  his  crime  ?  But  though  it  may- 
be reduced  to  writing,  yet  it  must  be  bis  owm 
hand-writiog,  and  not  another's ;  how  ridicur 
lous  is  the  distinction  ?  Suppose  the  prison^ 
cannot  write,  then  he  is  hangMl  tor  his  parent** 
fault  or  misfortune«  for  not  educating  nim,  on 
tor  not  being  able  to  educate  bim  better. 

Which  is  somewhat  of  kin  to  the  biSe  pc»&f 
tioe  in  the  wes^  where  many  men  were  haagied 
for  having  old  Jewish  names,  as  Obadiah.  or 
the  like,  with  a  jest,  that  their  gpd^tfi^ 
hanged  |hem.  But  suppose  it  is  not  lawful  ]% 
general  ^  be  a  counsel  orsobcitor,  with,  or  to  » 
prisoner  committed  for  bigh>tieason ;  yet  the 
prosecution  being  -the  king's,  he  may  give  « 
privilege  which  the  bw  of  Courts  doth  not 
aUow,  and  in  tliis  case  it^as  so  do«e ;  ibr,  to 
the  confusion  of  those  who  did  this  iRJury ,  aa4 
of  those  judges  who  would  not  do  the  priMoev 
right,  they  have  printed  the  orders  of  the  king 
and  counsel,  which  appointed  Mr.  West  anil 
Aaron  Smith  to  be  his  ixmnsel  and  soticttor. 

If  it  was  lawful  fur  the  prisoner  to  ham 
counsel,  and  to  liave  advice  in  writing  \  it  wm 
very  unlawful,  and  as  high  a  misdenseanor  m 
the  kmg's  oounsel  to  o^der  hts  papers  to  be 
tdken  away,  as  they  were  capable  of  being 
guilty  of ;  both  the  prisoner  and  tho  mattem 
of  his  defence  being  under  tho  protection  of  the 
Court. 

It  is  not  an  ancient  practice  the  teisHig  of 
papers,  though  of  late  used ;  it  began,  1  be* 
lieve,  ftpon  my  lord  Coke,  whose  papers  were 
seiz<^  and  carried  to  ^  seeretaricsoffice,  apoe 
the  like  pretences  as  of  late,  and  whenretutnedy 
were  gelt  of  manv  bonde  and  other  socurif iea^ 
to  a  great  many  thousand  poinids  value,  which 
never  came  to  lisrht.  It  was  aflevwards  pMo* 
tieed  upon  some  members  of  pariiament,  audi 
as  I  remember,  voted  illegel,  as  endoobtedly  it 
Tn  :  for  though  sometimes  you  may  meet  with 
pa|>ers  which  may  be  evidence  againct  the  pri«> 


soner  ;  yet  it  is  possible  that  other  papers  than 
the  ifrisonrr's  may  be  mixed  with  his  to  mal^ 
good  an  accusadoo;  nay,  which  is  wnese, 
some  o/  the  papers  may  be  withdrawn!  which 
nniT  be  the  only  matter'of  his  defence,  and  that 
hath  been  often*  practised.  And  I  eanaot  hot 
remember  a  story  about  this  matter  i  when  sir 
Wilham  Jonea  died,  it  wee  Mid,  Ael 


twtores  c«B»ot  ke  jobed  in  one  indidiiMBt,  m 
murder  and  robb»y  :  and  for  tbe  Mme,  an4 
another  reaaon,  treason  and  misdemeanar  can* 
not  be  joined  in  oae  indictment ;  for  tbe  jury 
ma^  obaerre,  that  one  part  of  tbe  indictmeat^ 
which  in  itself  ia  but  misdemeanor,  as  that  bo 
said,  the  kin^  minded  nothing  but  beaatlioesa* 
^ec  though  diaqi^  in  the  indictment  aa  trea** 
son,  was  prored,  and  not  the  material  parte  of 
the  indictment,  as  desiipiDgto  seiae  tbeking'a 
pMBon,  &o.  and  finding  some  part  of  the  m- 
dictment  pro? ed,  might  find  him  Guiltv  genen 
laUy,  which  extends  to  every  artiole  or  the  in- 
dictment, and  so  the  jury  deceired,  and  the 
prisoner  in  danger ;  or  suppose  he  was  ac- 
quitted of  such  an  indictment,  tf  it  ought  to 
h«fe  been  quashed,  whether  the  prisoiier  shew 
the  error  or  not,  he  may  be  tried  again  npeo 
another  ^ood  indictment  for  the  same  treason* 
If  therefore  what  he  ofimd  was  an  error,  of 
but  like  an  error  in  the  indictment,  by  the  law 
whkh  iavoora  life,  and  the  jeopardy  on  life, 
the  Court  ought  not  to  have  tiied  him  on  thai 
indictment,  but  have  directed  another  indiot- 
ment  to  have  been  found.  It  is  a  vain  object 
tion  to  have  said,  that  that  would  have  hsoi 
troublesome.  Is  the  mischief  of  that  cerapam* 
ble  to  that  of  potting  a  man  twice  in  jet^jpttrdt 
of  his  life  for  the  same  thing?  But  it  woiM 
have  been  a  delay.  I  say  mme ;  for  thepe  was 
a  Orand-jory  in  Court,  and  within  the  twm 
hours  time  «ie  Conn  aigenrned  (to  give  tha 
Idng'a  ooonsd  opportunity  of  viewing  the  pri- 
soner'a  papers  which  were  taken  from  him.  an4 
to  consider  of  the  method  of  his  prosenitioii  by 
them",  which  they  <tid,  and  altered  it  from  nA^ 
they  at  fiwt  designed  it)  the  klng^  eoiniwl 
might  have 'had  a  new  bill  fmmd;  butfMM- 
venture  they  could  not  prevail  with  that  Grand* 
jury  to  have  found  a  new  bill ;  thev  remei»- 
bered  they  had  ill  luck  wftfa  Ihe  flM  bill  at 
London,  whtrh  I  believe  wasi  the  tme  reason  I 
but  I  will  do  the  Court  no  imnry.  in  mippesing 
that  to  be  the  canse  of  the  ad'otimment  'whi^ 
was  not ;  it  is  is  tme,  in  the  prinled  trial,  it  11 
pretended  they  adjourned  in  order  to  dine ;  yet 
thoTO  that  knew  the  adjournment  was  by  the 
direction  of  the  kinar's  coun^.  and  oveflieard 
their  whispering  with  the  Chief  JwcHoe  (which 
is  both  an  indecent  and  an  nnjn^  thinfift  and  ik 
1  neither  better  nor  worse  tfian  a  phiintiffnr  d^ 
■  fendaot's  whisperinqr  a  jndgre  while  ht«  case  ts 
.  before  him  tryfnj^) ;  and  f  know  that  ttie^ 
j  jndoies  had  hrealHastcHl  hut  a  ^ittle  before,  and 
'  had  no  srreat  Rtomnrh  to  their  dinners,  an4 
.  therefore  believe,  thHt  that  b«fhre  a^sfn^d,  and 
not  what  wns  prf*t ended,  was  the  true  cauae-i 
fhrv  mig^ht  better  have  put  off  their  dinner  to 
their  snpper,  than  their  mipper  to  their  breidr* 
fa<;t,  11(1  they  did,  the  trial  lasting  till  early  neit 
mornniij. 

Bnt  because  of  irresrilarities  of  Conrt  and 
connKel,  in  all  these  matters,  are  Mf^  off 
and  ercnaed  bv  two  wyingu  not  nndierstood 
gmeralty ;  the  hrtt  whereof  ir,  that  the  Oouit 
is  to  act  Ibr  the  kihg,  and  the  conr.sd  an  fbt 
the  kmgv  and  no  peivon  must  comvoett  tha 


WUt^lntt^oibrad  sir  WillwB  Jonaa'a  tarfiM 
agrealaomof  nkuney  hot  to  lei  him  search  Ua ' 
master's  study  to  find  a  paper  whieb  would  dia- 
oovar  groat  matters.    A  certain  person  dia«  j 
coursing  with  a  privy-counsellor  about  it,  the 
privy-oounaellor  BMd,  it  was  not  true;  for,  ^ 
aaya  he,  if  we  had^had  a  mtnd  to  have  done  it,  • 
could  we  not  send  a  mcascngcr  on  pvetcpce  of ' 
aearching  for  treasonable  pnpera,  and  bring  att 
the  atudy  to   Whitehall,  aad  ke«p  vhal  w« 
woaki  of  them  ? 

But  though  that  halh  been  often  practised^ 
vet  this  was  the  first  time  that  ever,  a  prisoner 
bad  the  instructions  far  his  defence  token  away 
finom  him  ;  and  the  manner  una  worse  than  the 
thing,  it  being  done  just  as  he  was  'oommg  to 
iMKOiJ,  relying  upon  his  writing,  not  his  me- 
fll^ry,  fbn  his  defence ;  besides  the  agony  so 
grsal  an  injury  put  him  in,  when  he  had  so 
greatacancem  upon  him,  as  the  trial  lor  hia 
liife,  and  he  could  not  hut  know  by  all  that  pre- 
paralion,  that  it  was  more  than  ten  to  one 
against  him  :  all  which  is  well  seen  in  his  trial, 
wheiehe  so  paliftetically  and  sensibhr  pressed 
the  Court  for  justice  in  this  matter,  which  they 
evcttsed  wi|h  such  mean  answers,  that  all 
mankind  must  see  they  wem  satisfied  of  the 
iii|nBtiiae,  and  were  resolved  not  to'  do  him 
ffttflit :  they  knew  not  which  way  lie  came  by 
tM  papers,  they  knew  not  but  he  may  be  crti* 
minal  who  brought  them  him;  they  knew 
nothing  af  his  papers^  they  knew  not  what 
papem  he  maant ;  that  hia,  lordship  did  not 
take  them  away,  and  snch-like  stuflT :  aa  if  it 
was  not  the  Aniy  of  the  Court  to  relieve  the 
priaaner  against  the  oppression  of  any  snob 
peraons  but  themsdvea;  ebe  why  didtbey  net 
aidr  Mnrrel  andSawel  who  stood 'by,  and  were 
chai|;nd  wi^  taking  them,  for  the  papers,  and 
bave  satisfied  diemaelves  of  them  P  But  in 
truth  they  knew  before  what  they  were.  And 
Coliad^e  n«s  a  tme  profdiet,  when  finding  his 
life  tm  beset,  hesaid,  this  waaa  horrid  oonspi* 
raev  to  toke  his  life :  hiitit  would  not  slop 
there,  fer  it  was  against  aH  the  Protestauto  of 
Enghrnd.  And  the  mie  the  Court  made  at 
last  was  a^  unjust,  that  he  shonM  jiave  the  use 
of  some  of  bis  papers  oA^  he  had  pleaded  not 
Ckiilty,  bnt  not  before ;  for  suppose  there  was 
matlpr  in  them  which  could  not  be  made  use 
of  after  snch  plea,  aa  a  plea  to  th  >  jurisdiction 
nflbe  Court,  a  pardon,  otherwise  aeqnitted, 
and  the  Kke,  rould  not  be  pleaded,  or  advantage 
taken  of  them  after  not  Gnihy  pleaded  ;  al- 
though there  wsa  not  snch,  yet  there  inisfht 
have  been-  such  pleas  fi>r  ought  the  Court 
knew.  How  nnju^  then  was  it  fbr  him  to 
plead  not  Ooihy  before  he  shonM  have  the 
use  of  his  papers  ?  Bnt  there  was  matter  in 
Ihevn  for  quftshing  the  indictment ;  and  he 
Idtited  so  much  to  the  Coart,  as  that  the  hi> 
dletmentcontahied  crimes  of  different  natofpj 
as  treason  and  misdemeanor,  and  I  think  it 
iras  good  eanse  to  qua^h  the  indictment' 

In  ell  <*ivi?  matten*.  two  matters  of  dilferent 
Mtnrea  Cannot  be  pnt  into  one  action,  b<  debt 
«ad  ti«ipaa» }  two*ci:intal  crimoi  of  different 
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,  to  tiw  prgndioe  of  die  kuif^,  as  in 
aim's  ease  was  often  said  $  a  witness  was 
permitted  togooninaninipeftincntstory,af  a 
traiisaction  between  bim  and  my  lord  Sbaftes- 
bury,  in  my  lord  RiMsePs  trial,  of  wbich  the 
prisoner  complaiiied  that  it  was  desiened  to  in- 
cense die  jury  ;  and  thoa^  tlie  chief  jnstice 
deehuned  it  was  not  evidence,  yet  a  great  while 
afterward  he  went  on  in  a  like  manner,  nay,  the 
nonnsel  in  sammtnff  up  the  evidence,  repoted 
the  same  matter,  which  was  permitted  becaose 
it  was  for  the  king ;  and  yet,  when  the  carl  of 
Antfleaoa  began  to  say  what  the  lady  Ghawordi 
tola  htm,  he  was  snuobed,  and  cut  short ;  and 
Mr.  £dward  Howard  was  served  the  same 
■auce,  because  it  was  against  the  long :  it  b 
fit,  therrfbre,  to  know  ^pHiai  is  meant  in  law  by 
dMse  wMds.  Nobody  doubts  what  the  CouHs 
or  king's  counsel  of  late  days  meant,  but  in 
Jbw  they  are  not  so  meant :  for  though  many 
diinffaare8aidtobetheking*8,asthe  protector 
of  his  people,  and  more  concerned  in  their 
welfoiethan  any  private  persons ;  yetdiey  are 
BO  in  preserration,  and  not  in  property  or  in- 
terest. Hie  highways  are  the  king's,  in  pre- 
narration  for  the  passage  of  his  subjects ;  and 
whoever  obstructs  them  wrongs  the  kinsf,  as 
he  is  hurt  when  his  subjects  are  hurt ;  bat  in 
property,  the  soil  generally  bebngs  to  private 
persons.  The  king  is  hurt  when  his  subfects 
nre  opprrssed  by  (wfe,  becaose  he  has  engaged 
to  dalend  them  ;  and  therefore  the  oflciraer  is 
ponisbed  by  the  king,  to  deter  "the  oflendna, 
nnd  others^  iromeommittiii^  the  same  ofienoes ; 
which  is  for  the  benefit  ofthe  public.  But  as 
«  man  may  be  oppressed  by  open  fiMoe*  so  be 
■lay  be  o|^resseo  by  private  msmuatkins  and 
•£dse  accusations,  and  the  king  has  engaged  to 
defend  his  snigects  from  waok ;  not  that  it  is^ 
MMiihle  to  prevent  them,  but  by  consequence, 
uat  is,  by  pimishmg'  such  as  shall  be  found 
guilty  of  those  Climes,  vHiich  heretofore  were 
puniinr*^  witk  the  highest  arbitrary  punish* 
■entw  we  read  of.  The  consequence  is,  that  it 
iafor  the  Idnff  to  punish  offiendera,  to  acquit  the 
&ioa  accused,  and  topunish  the  fUseaecnseis ; 
Ihatb  to  say,  in  all  cases  to  do  tight  aoeording 
to  law  and  troth. 

Surely  queen  Elizabeth  gave  the  best  ez« 
phnntion  of  the  words,  [S  Co.  Inst.  79.]  when 
Ihe  lord  Burleigh,  aeemg  sir  Edward  Coke, 
Ihe  then  Attorwnr-General,  coming  towards 
^er,  be  said,  Maum,  here  is  your  Attorney- 
GoMal,  '  Qui  nio  Domina  B^na  setpiitnr.' 
Kay,  says  she,  I'll  haye  the  woras  altered,  for 
it  SMuU  be,  *  Qui  pro  Domina  Veritate  se- 
qnitur.' 

For  the  king,  and  for  truth ;  they  are  sy- 
Banvmons  wwSs;  for  the  Viag  aj^aipst  tne 
tniuk  is  a  contradiction.  And  the  lui^es  and 
kine's  counsel  haying  taken  an  oau  to  advise 
ihelunff  aoeording  to  the  best  of  their  conning, 
wUoh  IS  aoooidlng  to  law  and  truth ;  if  there- 
fiMu  the  king's  counsel  use  means,  and  the 
ooort  permit  them  so  to  do,  to  suppran  truth, 
ortooisBfale  the  prisoner  ftom  making  his  in-' 
appen^  M  in  CoOedge'f  case  was  dose, 


if  they  urge  tlnngs  as  evidence  of  the  crime 
whereof  the  prisoner  is  ncensed,  which  by  law 
are  not  evidence,  as  in  this  case,  in  lotd  Uus* 
mI'b  case,  colonel  Sidney's  case,  Mr.  Hamp- 
den's, and  Mr.  Cornish's  case,  and  in  many 
more  they  did,  and  as  in  some  of  them  shidl  be 
hereafter  shewn.  If  they  insinuate  any  foct 
as  evidence,,  which  is  not  proved,  as  m  my 
laid  Rnssel's  trial,  that  my  loid  of  Essex  kitted 
himself;  iftb^  wrest  as  evidenoeof  thefoct, 
what  in  sense  is  not  so,  as  in  cohKiel  Sidney's 
case,  the  writing  hb  book,  (nay,  for  any  thmg 
iqipesreH,  it  was  writ  before  long  Chuice  the 
second  came  to  the  crown)  they  are  counsel 
against  the  king,  being  against  tnnh,  as  wdl  as 
against  the  prisoner. 

I  think  no  man  will  deny  the  truth  of  this 
propooition,  Thai  it  is  as  much  the  king's  in- 
terest to  hkve  an  innocent  accused  of  ticaaon, 
acquitted,  as  it  is  to  have  a  nocent  accused  of 
treason,  convicted.  If  that  be  true,  then  let 
any  one  shew  me  a  reason,  if  he  can ;  for  tha« 
is  no  law  against  it,  why  he  may^nol  have  the 
same  liberty  of  clearing  nis  innocence,  aa  the 
prosecutor  hath  of  convicting  him;  I  mean  by 
nee  and  private  aecem  of  all  peaions  to  the 
prisoner,  aa  is  used  in  all  other  capital  matters. 
Ifitbesaid  he  may  get  some  toemroptdie 
witneaies  against,  or  suborn  others  for  him,  the 
dune  may  be  saki  in  all  other  matters;  but  in 
treaaontnat  is  not  a  likely  matter,  for^enfr- 
rally  the  prisoner  never  knows  what  be  M  ac- 
cused of,  and  consequently  cannot  know  \m 
accuser,  nor  how  to  provide  a  counter-evklenoe, 
till  he  comes  to  be  arrai|;ned,  and  then  it  is  too 
hOe :  for  generally  he  is  presendy  tried  after 
his  arraignment,  as  waa  thecaseofCelledge, 
and  my  lord  Ruasel,  and  Mr.  Comiah;  and 
ncraoiis  committed  for  treaaon  are  ao  mudi  the 
less  able  to  oorrunt  or  suborn  witnesses,  than 
any  other  criminab,  that  they  generally,  ac« 
cordiitf  to  the  late  practice,  taave  no  aceuser 
brought  foce  to  face  to  them,  on  their  oomroii* 
mcnt  aa  all  other  criminals  have,  who  always 
are  committed  upon  an  aceusatien  made  upon 
oath  in  their  hearing,  and  their  defence  heard 
before  their  mittimus  made ;  and  whatever  the 
pretence  may  be,  yet  in  experience,  it  is  founds 
that  more  peijuries  are  committed  in  prosecu- 
tions for  treason  by  the  aconaerB,  than  by  the 
witnesses  for  the  prisoner* 

One  reason  is,  A  witoem  in  tressen  is  mora 
difiicultly  convii^  than  in  any  other  crime  < 
For  treason  is  an  IgnufaUuu^  it  is  here  and 
there,  as  Colledge  was  first  in  London,  thc&  in 
Oxford ;  it  is  not  confined  to  place  or  time*  as 
all  other  crimea  are;  in  all  other  crimes,  as 
murder,  robbery,  or  the  like,  it  must  be  proved 
to  be  within  the  county  where  hud)  it  must  be 
of  the  Dcrson  namrd  m  the  indtntuiml  wkkih 
are  evidences  of  foot,  which  in  some  sort  prsfvie 
themselves.  And  there  was  butone  thati  an* 
aismber,,for  Oates  I  donotcauntone,  was  ev« 
justly  oonvicted  of  penury  in  treason,  and  thai 
too  was  for  want  iH  cunning,  for  he  foolishly 
swore  to  time  aswdl  as  place,  whi^  a  witBcnn 
IB  Mr*  Haopdoft'^  tiial  wuidAii0f«  hateaught 
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t9  ^*  BemAui  miliee  iad  lercoge^  wiiidi  ill 
proteootort and  aocoMn  in  trcitun.areggBe* 

a  the  mothrety  go  ftitber  tiian  moi^  or 
BM,  which  if  und  in  any  case,  are  the 
uotivea  of  iaiae  witncaaaa  for  the  prisoner. 

Now  as  for  the  king  and  lor  the  truth  are  the 
same,  so  for  the  king  radfordie  Uw  are  the  save. 
The  laws  are  the  kingr's,  as  he  is  to  see  the 
execution  and  preserration  of  them ;  so  for  the 
kisff  i^^ainst  the  law  ia  a  contradictMn. 

Thcraore  to  try  a  prisoner  npon  a  vicioos 
indiotnent,  as  was  oone  in  CoUed^e's  and 
eokmel  Sidney's  caaes,  is  asainst  the  king  as  it 
is  against  the  hiw,  for  by  that  means  he  is  in 
danger  to  be  hanged  it  convicted ;  or  tried 
twiMy  if  acquitted  ;  which  is  against  law^ 

it  ia  no  satvo  of  the  matter  what  the  judges 
said  in  CoUedge^s  case,  that  the  eWd^oe  of 
misdemeanor  is  no  evid^Mse  of  treason ;  for  the 
same  may  be  said  in  an  indictment  of  murder,  > 
and  robbery ;  nor  diat  the  judges  would  take 
care  to  inmm  the  jury  which  was  evidence  of 
treason,  which  of  misdemeanor,  which  they 
imnniaed  to  do,  but  were  not  as  ffood  as 
their  words,  as  shall  be  shewn ;  for  the  court 
may  forget  so  to  do,  and  the  inry  may  forget 
what  the  court  said  to  them  ot  that  matter. 

But  notwithstanding  all  this,  if  the  prisoner 
waa  innocent,  there  could  be  no  harm  done  to 
hiin«  fhr  his  innocence  would  defend  him : 
Thb  waaasayuiff,  and  as  mortal  it  was  to 
Fitzharris,  to  Colfedge,  to  colonel  Sidney,  to 
Mr.  Cornish,  and  sevoral  others,  as  was  the 
kller  e  araoii^  the  Greeks.  It  is  true,  my 
lord  Coke  usm  the  expression,  but  in  another 
■ease  than  that  of  late  practised.  I  woukl  fain 
know  what  ther  meant  oy  the  expresaion ;  Is  it, 
that  no  man  wiU  or  ever  did  swear  falsly  ag^dnsta 
prisoner  in  treason.  If  that  be  true,  now  came 
me  same  peraras  to  beso  violent  aflradnst  Gates  for 
what  he  swore  against  Indanu  P  or  do  they 
mean,  that,  let  an  accuser  swear  never  so  vio<> 
lantly  and  circumstantially  against  a  prisoner, 
vet  if  he  bo  innocent  it  will  do  him  no  harm? 
If  that  be  true,  I  would  fain  knpw  how  the 
prisoner  shall  escape ;  is  it  that  his  innocence 
ahall  appear  in  his  forehead,  or  an  angel  come 
fiora  heaven  and  disprove  the  accuser?  Neither 
of  which  we  have  observed,  though  all  have 
aaidf  and  I  believe,  that  some  persons  have 
been  very  innocently  executed.  Qr  shall  the 
accuser  oe  detected  by  the  bare  questions  of 
the  prisoner?  That  I  think  wiO  not  be  neither ; 
and  therefore  to  instance  in  the  only  person 
irho  hath  of  hte  escaped  in  a  trial  of  treason, 
where  there  was  a  design  acainst  his  life,  which 
%ras  my  lord  Dehunere,  if  he  had  not  had 
witneassa  to  have  proved  the  persons  mentwned 
to  have  been  with  him  at  the  place  and  time 
sworn  affainst  him  to  be  in  other  places,  it  was 
not  his  StmX  had  served  his  torn,  but  he  would 
haFe  run  the  same  fiite  with  my  lord  Bran* 
don.  Nay,  I  am  apt  to  think,  had  he  been 
^'^  -^J.*  J^  ^  commoners  paqked,  as, 
at  that  time,  tney  usually  were,  lie  had  not 
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kte  times»  and  Ae  mamsei' dosage  of  the  pri-^ 
soners,  it  is  so  very  much  lilw^  or  rathea 
wonethan  the  practice  of  tiie  inqpsition,  as  I 
have  read  it,  that  I  sometiniies  think  it  wasiir 
order  to  introduce  popery,  and  make  the  in- 
quisition, which  is  the  most  teniMe  thing  in 
that  rdigion,  and  which  all  nations  dread,  aeeia 
easy  in  res^t  of  it.  I  will  therefore  recount 
some  undeivable^nrcumstBnces  of  the  late  prac- 
tice: a  man  is  by  a  messenffer,  without  an^. 
indictment  precedent,  which  oy  the  ^wfrnm 
law  ought  to  precede,  or  any  accuser  or  aocu-^ 
sation  mat  he  knows  <mP,  cbipt  up  in  close  prison, 
and  neither  fiiend  or  relation  nrast  come  to  him^ 
he  must  have  neither  pen,  ink  or  p^er,.or  know 
of  what,  or  by  whom  he  is  aiDCUsed ;  he  must 
divine  all,  and  provide  himself  a  countrr-evi* 
denoe,  without  knowing  what  the  evidenoe 
is  Sffsinst  him.  If  any  penon  advise  or  sohcit 
for  him,  unless  assigned  by  the  court  by.  whidll 
he  is  tried,  diey  are  punishable :  he  is  tried  an. 
soon  as  he  oomes  into  the  court,  and  therefom 
of  a  solicitor  there  is  no  oocaaion  or  use ;  iftha 
prisoner  desires  counsel  upon  a  point  of  law,  as 
was  doite  in  my  lord  Russel's  tnal,  the  counsel 
named  must  be  ready  to  argue  preaently,  anA 
the  court  deliver  their  judgment  preaently  with-* 
out  any  consideration.  The  prisoner  in^ksed 
hath  liber^  to  except  to  thirty-five  of  the  imy 
peremptorily,  and  as  many  mote  as  he  nan. 
cause  to  except  to,  but  be  must  not  know  be- 
forehand  who  the  jury  are;  but- the. king's 
counsel  must  have  a  copy  of  them ;  he  must 
hear  all  the  witnesses  produced  to  prove  hinn 
guilty  together,  without  answering  each  aa  Im 
oomes,  for  that  is  breakinff  in  upon  the  kii^n 
evidence,  as  it  is  called ;  mougn  it  hold^manj 
hours,  as  it  happened  in  most  of  the  trials  j  ho 
must  not  have  any  person  to  mind  him  what 
hath  been  sworn  aranst  him,  and  tbargmm  hf 
him  to  answer;  for  if  that  were  alltowed 
the  prisoner  perhm  may  esoape  hanging,  an4 
that  is  against  the  King:  thereisaproolamalioB 
to  call  in  an  persons  to  swear  against  him,  none 
is  pennitted  to  swear  for  him ;  all  the.imner^ 
tinent  evidence  that  can  be  given  ispcnoiltad 
against  him,  none  for  him ;  as  many  counsel 
as  can  be  hbred  are  allowed  to  be  against  himi 
none  for  him.  Let  any  person  conndertrulj 
these  circumstances,  and  it  is  a  wonder  lionr 
any  person  eacapes:  it  is  downri^t  tying  a 
man's  hands  behind  him,  and  bailmg  aim.  to 
death,  as  m  truth  was  practised  in  all  these 
cases.  The  trial  of  Oideal,  of  walking  be* 
tween  hot  iron  bars  blindfold,  which  waa  abo* 
lished  for  the  unreasonableneat  of  it,  thoufh  H 
had  ito  saying  for  it  too,  that  God  wooid  lead 
the  Mind  so  as  not  to  be  burnt  if  he  ware  in- 
nocent, was  a  mudi  more  advantagepQi  trial 
for  the  suspected  than  what  of  late  was  prao* 
tised,  where  it  was  ten  to  one  .that  the  aeeuaad 
did  not  escape.  If  any  of  these  thingaiiara 
been  leeally  iwactised,  I  ha:^  npthiag  to  aay 


against  it,  but  I  have  never  readaay  thing*  of 
common  or  statute  law  for  it.  And  1  can  with 
better  asmunnoe  say,  than  any  paissnlwhohath 
practiied  those  Oupgs,  thatnolawjnfipgiiad 
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4t&i  li  ngt  Us,  wUdb  ^  b  o  tatswm'  hi 
Ohuoerj,  Iw  will  eoBTesR  lo  b^  bb  ?  k' 
kk  niliieMii  ibftU  not  have  crMit  iMOMiNe  B«t 
•WDiBt  to  ^httt  [mr|»0M  then  is  it  pems!^ 
him  to  proiliioe  th^mP  If  they  sMI  hare 
credit, b«t not 00 moelias if «woni,  l^sk  how 
iDvch  credit  shall  be  |«tv4»  P  Is  it  tii«o,  thrc« 
or  ten  wttMsws  without  oath  shall  be  e^irivK. 
lent  to  one  opoD  oath  P  And  bbsidetfr  i^«t  ques- 
tion nevor  was  nor  eon  boaoswered^  what  cv^it 
shall  hegisen  them  f  There  is  an  onreasimabie 
dtsadraotage  put  en  the  prisoner,  thai  a  witness 
prodoeed  on  his  part,  of  eqtuti  crHHe  with  the 
witness  a^fvinst  him,  shall  not  hai^  eoaal  ere^ 
0v«i  htm,  because  he  is  not  on  his  oath; 
ufiei^sao  he  is  ready  todefiver  thesmellnogs 
on  his  o«h,  il  the  eomt  would  adwiinister  it  to 
him :  And  yet  that  diflereiiee  was  tidcen  in 
Pitsharris^s  case,  as  to  the  eredibdHy  of  B?e- 
rard  and  Oales,  the  first  being  upon  his  o«ib, 
the  last  not 

1  do  oot'offer  this  as  sny  refleecim  upon  the 
late  pfoceedinirs,  hot  as  s  reason  why- matters 
in  capital  prottpodings  ought  not  to  have  been 
esiried  fkrther  than  heretofore  they  w«re, 
agsinst  tho  prisoner,  by  examplo  of  so  lunpea- 
oooable  a  practice. 

Bat  to  return  to  the  trid  of  Colledg«,  which 
oame  on  in  the  afternoon,  when  the  Attorney 
insisted  that  the  kind's  witiiessts  ough!  not  to 
be  exammed  ont  at  the  heariag  of  each  odier, 
in  which  he  was  over  niM,  hut  the  role  iHit 
observed,  nor  was  it  materiid:  for  the  kiug^ 
osnnsel  having  the  prisoner's  writings,  anil  oy 
them  observed  how  he  intended  to  make  the 
witnesses  against  him  contradict  themselves, 
thejr  did  not  prodoce  such  witnesses  as  were 
notinstmoteo  to  concur  in  the  evidence  of  the 
same  matter,  but  produced  only  such  as  were 
instructed  to  give  evklenoe  o(*  distinet  matters. 
And  therefore  Dugdale  was  ftrst  produced, 
who  gave  evidence  of  viVfjring  words  spoke  or 
the  king  at  several  limes,  at  Oxford  and  Lon>- 
don,  by  the  prisoner,  to  himsHf  al*ne  ;  thSI 
he  shewed  the  witness  several  scandaloar  fibeii 
and  piemres^and  said  he  was  the  author  of 
them  ;  and  that  he  had  a  silk  araiotir,  a  hn^ce 
of  horse  pistols,  a  ppcket  pistol,  a  sw^srd  ;  thai 
hesaid,  he  had  several  stt»ut  men  to  stand  by 
him,  and  that  he  w«aM  make  tise  of  fhesrr  Ihr 
the  defence*  of  the  jmitestant'  religioa ;  be  said. 
The  king's  party  was  but  a  handful  to  fats  party. 
Stevens  swore  tne  finding  of  the  original  of  the 
Raree-Show  in  the  prisoner's  chambers.  John 
Smith  swore  his  speaking  scandalous  words  of 
the  king,  and  of  his  having  his  armonr  ;  and 
thsA  when  he  Viewed  it  the  witness,  he  said, 
These  arc  things  that  witt  destroy  the  pitifvl 
guards  of  Rowley  ;  that  he  said,  He  expected. 
the  king  would  seixe  some  of  tlie  members  of 
parliament  at  Oxford ;  which,  if  done,  he 
would  be  one  should  seize  the  king  ;  tlmthis 
said,  Pitsgerald,  at  Oirun,  hsd  made  his  nose 
Meed  ;  but  before  tomt,  he  hoped  tosee  a  pre«t 
deal  moro  bktodsbed  ^r  the  raose ;  that  if  any^ 
nay,  if  Rowley  himself;  came  to  disarm  .me 
^hn^MM'helh^dBSttrof  him.    Hsyven 


■sd  if  net,  thea  Bsmlin  tfe* 

mnbWnssq  of  these  mfllhodsi 
lliefelsyet  one  objectkm  to  h^«iswer«d| 
wfaiob  heinj^  a  very  great  hardship  upon  the 
niiswnsi',  gives  some  rokwr  of  imposing  other 
Wniships  ufHm  him,  to  wit,  that  a  witness  can- 
■ol  heeaaminedfer  the  prisoner  on  his  oath 
in  a  trial  upon  an  indietmeni  of  a  capital  matter. 
It  is  not  hecanse  the  matter  is  capital,  fnr 

ne  wilwssiis    ou^bt   to   be   enmtned 

oath  for  the  appellee  in  a  capital  mat- 

nsither  is  it  because  it  is  against  the 
Inag,  Ibr  then  no  witaess  ought  to  be  examined 
en  oath  finr  die  defendant  m  a  trial  upon  an  in- 
difltment  of  any  oriminni  matter;  yet  ife  in- 
djsfents  of  all  criminal  mstlen,  not  capital,  it 
iaseimitted  to  the  prisoner. 
•  Tossy  troth,  never  any  tvason  was  yet  given 
Ibr  it,  or  I  thmh  can  be,  tfyon  believe  my  lord 
Coke,  3d  Instit.  M.  79.  of  which  opfaiion  my 
iBsdHideis,  in  his  Pleas  of  the  Crown*,  that 
Aai  pi  netins  is  not  warranted  by  any  act  of  par- 
inmoDt,  bsok-^case,  or  antient  record,  and  that 
there  is  not  so  much  as  actof  tVIs  juris  for  it : 
iMrhasays»  when  the  fkuh  is  denied,  truth 
ennot  appear  without  witnesses.  As  for  what 
isfeettnded,  that  it  is  swearing  against  the 
hingiond  therefore  it  is  not  allowed  of ;  it  is 
a  eanting  veaann,  which,  put  into  sensible  Eng- 
lisb,  a  man  will  be  ashamed  toown.  Andasslicht 
is  the  reason,  that  it  being  a  matter  of  so  hisfa 
as  a  man^  life,  the  prisoner  will  be 
nora  sielsnft  and  eager,  and  the  witnesses 

be  mors  prevailed  upon  to  swear  fadsdy, 
they  would  be  in  a  matter  of  less 

It:  the  weakness  of  that  resson  hath 
fMrt,  and  shall  he  Anther  shewn.  I 
iMnk  none  will  desty,  but  the  end  of  trials  m 
any  amttem  csfpital,  erimmal,  or  dvil,  is  the 
dinoOTory  ofhruth:  next  it  is  as  necessaiy  fer 
1km  prisoner  to  have  witnesses  to  prove  his  in- 
■not  use,  is  it  is  fer  the  kmg  to  have  witnesses 
l»«onmot him  of  Ihe crime:  which  propositiott 
by  the  firaetioe,  it  bemg  aimaysper- 
that  the  priM^nei  4iall  produce  what 
ha  can,  hat  they  are  not  to  he  iipon 

in  the  lent  plafle,etm;eti  nth  eamietappear, 
ht  hy  Hieeonfcsrion  of  die  party,  or  testimony 
of  m  ilWMw  of  both  sides,  it  is  necesss'-y  to  put 
■K  the  cngsgement  as  well  on  the  witoesses  of 
fvtof  the  prisoner,  as  of  part  of  the  king,  to 
my  dm  trotti,  the  whole  truth,  aud  nothing  but 
Urn  trattt,  as  the  naluie  of  the  matter  in  HI  bear: 
•ad  iw  yet  ner  belter  means  has  been  found 
•«!  than  en  each;    whichif  denied  to  the  pri- 

eMier  he  is  allowed  too  great 
'~  or  he  is  not  al-' 


If  aH  tBis  hie  wftoeSMS  sty  wifhont  oath, 
iWI)uM«  ei|Qal  eivdil,  as  if  they  swore  it, 
tea  he-  hath  too  anieh  advantage ;  fer  men 
■MTbeibaadwhewfll  say  Iklsely,  whctdiey 
will  aot  smear,  aa  is  phun  enough,  flosr  oHen 
^  say  m  a  plea  at  law,thata 
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of  1)0  8ii(;h,t])iik^ :  tbat  he  would  have  Bolroo 
to  be  a  witness  against  .CoUedge,  and  told  him 
what  he  should'say,  lest  they  should  disagree 
in  their  evidence ;  that  he  heard  Haynes  say^ 
he  knew  nothing  of  a  ponish  or  presbyterian 
plot ;  but  if  he  were'  to  ne  an  erideBce,  he 
cared  not  what  he  swore,  but  would  swear  any 
thing  to  ^et  money.  Mowbray  said,  Smita 
tenipted.him  to  be  a  witness  against  CoUedgei 
and  was  injuintive  to  know  what  discourse 
passed  betwixt  him  and  my  lord  Fairfax,  sir 
John  Uewly,  and  Mr.  Stem,  on  the  road  ;  amt 
Kaid,  that  if  the  parliament  would  not  give  tho 
king  money,  and  stood  on  the  bill  of  exclusion, 
that  was  pretence  enough  to  swear  a  design  to 
seize  the  Idn^  at  Oxford. 

Everard  said.  Smith  told  him  he  knew  df  no 
Presbyterian  or  Protestant  plot,  and  said,  justice 
Warcijp  would  have  joersuaded  .him  to  swear 
against  some  Lords  a  Presbyterian  plot,  but  ho 
knew  of  none  ;  He  said  Haynes  told  him  i| 
was.  necessity,  and  hard  pay  drove  him  to  speak 
any  thing  against  the  protestants  $  and  beusfp 
questioned  how  his  testimony  agreed  with  what 
he  formerly  said,  answered,  he  would  not  say 
much  to  excuse  himself ; .  hiis  wife  was  reduced 
to  that  necessity,  that  she  begged  at  Rouse's 
door,  and  mere  necessity  drove  him  to  it,  and 
self-preservation,  for  he  was  brought  in  guilty 
when  he  was  taken  up,  and  was  obliged  to  do 
ftomethlng  to  save  his  life,  and  that  it  was  m 
judgment  upon  the  king  or  people ;  the  Irish^ 
men's  swearing  against  them  was  justly  fallen 
on  them>  for  outbg  the  Irish  of  th^  estates*   ^ 

Parkhurst  and  pymonssaid,  they  had  seeii 
at  Colledge's  bouse  his  arms,  about  this  latter 
end  of  JNoverober.-  Yates  saidk  Dugdalie  be- 
spoke a  pistol  of  him  for  Colledge,  which  ho 
promise(i  to  give  CoUedge.  And  upondiscoursi^ 
some  time  alter  the  Oxrord  parliament,  YatM 
said,  CoUedge  was  a  very  honest  man,  and 
stood  up  for  the  good  of  the  king  and  govem«^ 
mcnt.  ,  Yes>  said  Dugdale,  I  li^lieve  be  does^ 
and  I  knoT^  noXhlng  to  the  contrary.  Deacon 
andTVhifaker  said  they  knew  Colledge  was  bred 
a  proteatant,  ^nd  went  to  church,  and  never  to  % 
copventicfe  that  they  knew  o^  and  thought  hiio 
an  honest  man>  Nea^  Rimington,  Jannert 
and  Norris,  to  the  same  purpose ;  and  Notris^ 
that  Smith  (in  company  where  was  discourse  o4 
the  parliament- men's  lieing  agreed  to  go  to  Ox« 
fbra,  said  be  honed  they  would  be  well  pro- 
vided  to  go,  if  they  did  go.  £1.  Hunt  said  a 
porter,  in  her  master's  absence,  brought  tlio 
prints  taken  in  C7olledge*s  house  eight  weeka 
before  ;  and.^id,  Diigdale  told  her,  after  her 
master  was  in  prison,  he  did  not  believe  CoUedgo 
had  any  more  hand  in  any  conspiracy  againsi, 
\m  mi^esty  than  the  child  unborn :  and  he  bad  , 
as  lieve  have  ffiven  an  hundred  pounds  he  had 
never  spoke  wuat  he  had  \  and  tuat  he  had  no«9 
thing  to  say  ^gainst  her  master,  whk;h  would 
touch  his  h/e. 

Uaviug.summedt^.all  the  material  part  of 
the  evidence  in  order  it  was  given,  for  or  agafoel 
the  prisoner ;  let  us  eee  "^etber,  upon  tbo 
whole,  an  honest  understandiog  jury  oould. 

3B 


«woi«  he  said,  Unless  the  king  would  let  the 
parliament  sit  at  (h^on,  they,  would  seize  him, 
^  and  brmg  him  to  the  block ;  and  that  he  said, 
the  dty  had  1,500  barrels  of  powder,  and 
100,000  men  rrady  at  an  hour's  warning. 
Tafhervlle  swOre,  he  said  at  Oxford,  that  he 
wished  the  kin^  would  begin  ;  if  be  did  not, 
they  would  begin  with  him,  and  seize  him ; 
ana  said^  he  came  to  Oxford  for  that  purpose. 

Mr.  Blasters  swore,  that  in  discourse  be- 
tween him  and  the  prisoner,  he  jiistified  the 
proceedings  of  t^e  paHiaraent  in  1640,  at  whieh 
me  witness  wondeied ;  and  said.  How  could  he 
Justify thatpariiament that  raised  the rebeHion^ 
and  cot  off  the  kifiur's  head  ?  To  which  the 
lirisoner  replied,  That  that  parliament  had 
donenodiing  but  what  they  had  just  cause  for« 
ond  that  the  parliament  which  sat  last  at  West- 
inhister  was  of  the  same  opinion  ;  that  he  called 
the  prisoner  Colonel  in  mockery  ;  who  replied. 
Mode  not,  I  may  be  one  in  a  little  time. 
*  8ir  William  Jennings  swore  as  to  the  fight- 
bg  with  Fitzgerald,  and  the  words  about  his 
needing. 

For  the  Prisoner. 

Hickman  said  he  heard  Haynes  swear, 
Cioddamn  him,  he  cared  not  what  he  swore, 
nor  whom  he  swore  against,  ibr  it  was 
his  trade  t6  get  money  by  swearing.  Mrs. 
Oliver  said,  Haynes  writ  a  letter  in  her 
firther's  name  unknown  to  her  father.  Mrs. 
Hall  said,  she  heard  Haynes  own  that 
he  was  employed  to  put  a  plot  on  the  ^s- 
ientmg-protestants.  Mra.  Richards  said,  she 
lieard  nim  say  the  sam^  thing.  Whaley  said, 
Haynes  stole  a  eilver  tankard  froiu  him.  Lun 
ibdd,  Hajynes  said  the  parliament  were  a  com- 

Knv  of  rogues  for  not  giving  the  king  money, 
t  ne  would  help  the  king  to  ntoney  enough 
<>at  of  the  fanatics  estates.  Oates  KVid,  Tur- 
torvile  said,  a  littte  before  the  witnesses  were 
oworn  at'  the  Old  Bailey,  that  he  was  not  a 
witness  agdhist  the  prisoner,  nor  could  give  any 
evidence  against  him ;  and  afler  he  came  from 
Oxfbrd,  he  said,  he  had  been  sworn  before  the 
Grand- Jury  ag^st  the  prisoner,  and  said,  the 
protectant  citizens  had  deserted  him,  and  God 
damn  hini,  he  would  not  starve.  That  John 
dtttith  said,  Cod  damn  him,  he  would  have 
Colledge's  blood.  Tbat  he  heard  Dugdale  say, 
that  he  knew  nothing  against  any  protestant  in 
£n|^1and  ;  and  being  taxed  that  he  had  gone 
agamst  his  conscience  in  his  evidence,  he  said 
it  was  long  of  Colonel  "Warcup,  for  he  could 
ffct  no  n(ioney  else  :  that  he  had  given  out  that 
n^  had  been  poisoned,  whereas  iu  truth  it  was  a 
d^p.  BJake  said,  tbat  Smith  told  biro  Haynes's 
di^vei^y  was  a  sham  plo^,  a  meal- tub  plot, 

Bolron  said  Smith  ftvould  have  had  him  given 
evidence  against  sir  John  Brooks,  that  sir  John 
^ould  say  there  would  be^cutdng  of  throats  at 
Oxford,  and  that  the  parliament-men  went  pro- 
tided  with  four,  five,  six,  or  ten  men  a  piece ; 
4tffd  that  the^  was  a  eonsolt  at  Grantham, 
wherein  H  was  resolved^  that  ii  was  better  to 
"yltfe  th^  king  thun  let  him  go,  whereas  Itf  knew 
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the  then  raiy  did ;  or  whcttier  an  upright 
conrt  coura,  with  a  good  oonicieDce  hare&ciiur- 
cd  they  were  well  isliified  in  the  ? erdictgiven, 
as  all  the  four  judees  in  that  case  did,  tfiouffh 
thecbicf  justice  North  only  spoke  the  words. 
iDdthoogfaitistoolatietoadraiitiige  the  de- 
oetsedtyetitwiildo  right  to  the  memory  of 
Ihemsa,  to  whose  dextrous  mssagemeot  on 
his  trial,  many  DOW  slire  owe  the  oontinoanoe 
«f  thdrllTestothisday.  It  was  not  their  in- 
nocence protected  the  loid  FaiHhx,  sir  John 
firooics,  and  many  others  hefore-mentioned, 
and  many  not  named  in  the  trial,  hoi  Colled^*s 
befRing  that  crew  of  wimesses,  and  so  plawly 
deteclmg  their  fakhood,  that  the  lung's  counsel 
ncTcr  durst  pby  them  at  any  other  person  but 
UttQ  eari  of  Shaftesbury,  as  shall  be  shewn  ; 
and  failing  there  they  were  paid  off,  and  ?a- 
nishedy  and  never  did  more  harm  fiaiMv  ;  what 
under-hand  practioes  they  might  be  afterwards 
guilty  of,  I  know  not 

Who  cooM  beliere  any  one  of  those  four 
witnesses,  Dugdale,  Haynes,  Tuibenrilcy  and 
Smith,  if  it  were  for  no  other  reason  than  the 
improbability  of  the  thug ;  fbr  (as  CoUsdge 
sgid)  was  it  probaMe  he  STOuld  trust  things  of 
that  nature  with  papists,  who  had  broke  their 
faith  with  their  own  party,  who  could  lav  grea- 
ter obligations  of  secrecy  upon  them  than  he 
^ras  aUetodo?  That  he,  a  Protestant,  should 
trust  people  who  had  been  employed  to  cut  Pro- 
flestants'  throats  ?  And  neither  of  them  ever 
dboof  ered  any  of  the  things  they  swore,  till , 
afler  the  Oxford  parliament,  though  most  of 
Aem  wete  pretended  to  be  spoken  and  tran- 
sacted before* 

Who  could  bdiere  Dugdale  in  any  of.  his 
evidence  against  die  prisoner,  when  Oates  tes- 
tted  against  htm,  that  he  nid  be  knew  no- 
Ihing  against  any  Protestants  in  England  f 
Andbein^tBxrd  by  Oates,  diat  he  haa  gone 
igahisthis  conscience  in  his  evidence  against 
Odledge  to  the  grand  jury  at  Londsn^  he  said, 
long  of  colond  W 


have-givcnthe  yerdiet  i  and  Mrs.  Richards  said,  he  owned  ha 

*  *  "^ '    ployed  to  put  a  plot  uaoo  the  dissiwring  Pio- 


It  was  long  of  colond  Warcnp,  fbr  he  could 
getno  money  else  ;  which  is  a  plain  conies- 
sionhebadsworn  wrong,  and  of  the  cause  fbr 
which  he  did  it;  and  of  the  person  who  ia- 
.dbcedhim  todb  it  That  he  had  given  out 
that  he  was  poiMmed,  whereas  his  disease  was 
-a  clap  r  which  was  an  ill  thing  in  him,  as  it  im- 
plied a  charge  of  poisoning  him  on  other  per- 
sons. Anff  when  Elizabeth  Hunt  testified 
a^nst  him,  that  he  said,  afler  CoDedge  was  in 
prison,  that  he  didnot  believe  Cdledge  had  any 
more  hamt  in  any  conspiracy  agamst  the  king 
than  the  ehtlducibom ;  and  that  hehad  as  here 
have  given  an  hundred  pounds  he  had  never 
spoken  what  he  had;  and  tiiat  he  btul  nothing 
Uf  say  against  Colle<%e  which  could  toudi  his 
life :  And  whan  Yates  testified  against  him, 
HiatwhetiTatessatdCoUedge  was  an  honest 
man,  and  stood  up  for  the  gw>dof  the  king  and 
government ;  Yes,  said  Dugdak,  I  believe  he 
ioes,  and  I  know  nothing  to  the  contrarju 


fvilcnoa  agaiast  the  prisoner,  when  Mrs.  Hall 


testanU?  TVhenWhdeyfsotifiMi  against  him 
that  he  was  a  thief,  and  had  stole  Whaley'a 
Unkard?  When  Lun  testified  that  Haynes  said 
the  pariiamcnt  were  a  company  of  rsgues  for  nH 
nving  the  king  money ;  but  be  would  help  die 
long  to  money  enou|^  out  of  the  fonatiies 
estates?  When  llickman  testified  against  him  ha 
heard  him  say ,  God  damn  him,  he  <»red  not  what 
he  svrore,  nor  against  whom  he  swore,  for  it  was 
his  trade  to  get  money  by  swearing  ?  When 
Mrs.  Oliver  mid,  that  he  had  writ  a  letter  in 
her  father's  name,  without  her  father's  know* 
ledge?  When  Bohim  testified  against  him, 
that  he  said  he  knew  nothing  of  a  Popish  or  a 
Presbyterian  Plot,  but  if  he  were  to  he  an  evi- 
dence, he  cared  not  what  he  swore,  but  would 
swear  sny  thing  to  get  naoueyf  WhenEverard 
testified  against  him,  that  he  said,  Nrcesiity 
and  hard  pay  drove  him  to  say  any  thing  ajpainst 
the  Protestants ;  and  being  tasred  that  his  esi< 
deuce  against  CoUedge  agreed  not  with  what  ha 
had  fbrmeriy  said,  he  saidhe  could  not  excuse  it, 
but  his  poverty  and  self-preservalionditive  him 
to  it  P  Which  WW  a  pbin  cottfiBHMm  of  the  fob- 
hood  of  his  evidence,  and, of  the  reasoo  of  it ; 
and  added,  it  was  a  judgment  upon  the  king 
or  people,  the  Irishm^'s  sw«»ring  against 
them,  for  outing  the  Irish  of  their  estates : 
which  can  have  no  other  sense,  than  the  Irish- 
men's  forswearing  Uiemselves  against  the  £Qg* 
lish  waff  a  judgment,  &c. 

How  could  Tmbervile  be  behevod  in  sny  fiti 
of  his  evidence  against  CoUedge,  when  Oatea 
testified  against  hun,.  ^at  he  said,  a  little  be- 
fore the  wimesses  were  sworn  against  CoUedgt 
at  the  out- Bailey,  ^t  he  a-as  not  a  witnesa 
agunst  him,  nor  couKl  give  any  evidence 
against  him;  and  yet  afterwasds,  at  Ozon» 
Turberr^  told  him  ne  liad  sworn  against  Col- 
ledge  to  die  giand-jury,  and  said,  the  Prgtes- 
tant  chisens  bad  deserted  him,  and  God  damn 
him,  he  would  not  starve:  which  words,  I 
think,  need  no  explanation. 

And  lastly,  how  couM  Smith  be  believed,  ia 
any  part  of  his  evidience  i^punst  the  prisoner^ 
wuen  It  was  testified  against  him  by  Blake, 
that  he  said  Haynes's  discovery  was  a  Sham- 
Pfot,  a  Meal-Tub-Pfot  T  The  maauSng  of  the 
words,  1  think,  are  well-knowuL  That  ha 
would  have  had  Bblron  swesr  against  sir  John 
Brooks,  the  lord  Shaftesburv,  and  CoUedge, 
things  of  which  he  knew  nothing,  and  told  hun 
what  he  shouU  swear,  kst  they  wooM  disagree 
in  their  evidence.  When  it  was  testified  against 
him  by  Oates,  that  he  said  God  damn  him,  ha 
would  have  CoUedji^'B  blood  £  *when  it  was 
testified  against  him  bv  Mowbray,  that  he 
templed  Aowbray,  lo  ne  a  "witness  against 
Cdfedge  and  sir  John  Brooks^  and  was  verv 
inqinisitive  to  know  what  discourse  he  had  wita 
the  lord  Fairfax,  sir  JohnHewksy,  and  Mr. 
Stem,' on  the  road  to  Ozon;  and  said,  if  tbe 
pariiamentdid  not  give  the  king  money,  ^li 


Who  could  believe  Haynes  in  spy  pait  of  his  ^  stood  oq  the  hill  of  JBxdusbn,  «iat  was  pre 


t^ace  enough  to  airear  a  design  to  sosa  tht 
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Mag  at  Oimir  when  EremA  and  many 
MheM  t—liilcil  be  taid  he  knew  ef  no  I^*^^- 
Ittka  or  Pmteitant  Plot.  Now,  if  CoHed^e's 
wkaemn  were  credited,  it  was  impossible  the 
king**  witnesses  oouU  bo  eredited;  that  was 
amed  by  the  eooft  to  be  trae  opon  the  trial. 
Ae  answer  on  the  trial  was,  that  thekn]gr>8 
were  on  their  oaths,  the  prisoner^ 
ttHC  s  which  was  a  reason  in  wordsf  but 


And  surely  what  GoUedge  said  on  that  mat^ 
IV9  without  any  knowMae  ui  the  bw,  cannot 
ha  aoawersd.  It  ia  not  lair  dealing,  said  he, 
with  »  man  fbr  his  life,  becaose  the  witnesses 
Minst  Mm,  upon  theiroaths,  deny  the  thmp 
tfiewitBaasea  lor  him  prove;  therefore  the  wit- 
nesses against  him  most  -be  beUevMl,  and  the 
witnesses  for  him  disbelieved,  when  yet  the 
witnesus  for  hind  weie  rsady,  on  tfamr  oaths,  to 
aaistahi  what  they  said  for  him. 

Nor  is  the  law  so :  fbr  taking  the  law  to  be, 
that  a  wimess  for  the  prisoner  shall  not  be 
mrom,  which  Is  only  made  good  by  practice  ; 
Aesame  law,  that  is  to  say  practice,  is  that  a 
witness  withwit  oath,  for  me  prisoner,  is  of 
a^nsl  credit  with  the  witness  i^nst  him  upon 
onth,"sad  mbo  can  shew  the  contrary  till  of 
isle  days. 

To  give  one  example  of  Buuny,  whersit  was 
naosHary  Ibr  the  prisoner  to  produce  a  witness 
ts  ptave  his  innocency,  and  where  the  witness 
Ibr  him  wss  aa  much  believed  as  the  witness 
agamsthim:  There  was  a  person,  whose  naine 
I  do  not  resBember,  arraqpied  (at  the  same 
tine  that  an  indictment  of  high  treason  was 
ewlcavourad  to  be  found  against  the  lord 
Shallefebwy)  ferrsbbbg  another  of  money,  and 
of  »  hirsd  horse,  of  which  likewise  the  person 
rsbbed.  The  robUnff  of  the  money  and  a 
le  was  proved  by  nimself,  and  several 
odiers;  bat  that  the  prisoner  was  the  person 
that  csmmitted  the  robbery,  none  positively 
aware  bat  the  person  robbed ;  who  likewise 
swore,  thst  the  horse  on  which  the  prisoner 
was  taken,  was  the  horse  taken  irom  him ; 
against  which  the  prisoner  proved,  by  the  per- 
oSQof  whom  the  horse  was  agreed  to  be  lured, 
that  the  horse  the  prisoner  was  taken  upon,  was 
not  the  bona  he  1^  to  hire  to  the  person  robbed ; 
whereopon  the  prisoner  was  acquitted;  and 
yet  the  prisoner's  witness  wss  not  00  his  oath, 
and  die  person  robbed^fvas  on  hia  oath :  which, 
hssidfls  that  it  proves  the  matter  for  which  it  is 
btanght,  shews  the  ibU^ ,  ss  well  as  injustice  of 
tha  practioe  of  fattprisonmg  men,  withont  lettiug 
tham  know  for  what,  and  without  confronting 
them  with  the  witnesses  against  tbem,  upon  the 
caoMaitment.  For  how  ooold  this  man  have 
kaown  what  witnesses  to  produce,  imless  be 
had  known  what  in  particular  he  was  indicted 
ibrf  ikai  how  could  he  have  seat  to  such  wit- 
nsssni,  unlem  he  had  had  the  liberty  of  sending 
m  the  persons  who  were  to  be  witnesses  for 
fahn?  And  it  shews  the  folly  of  those  sayings, 
ihat  a  man's  innocence  most  defend  him,  and 
thst  tha  Evidence  against  the  prisoner  must  be 
^skaraathesmi^wisihdsy:.    Allwi|lagrBe 


that  the  prisoner  in  this  case  was  iimocent,  And  ' 
yet  diat  slone,  without  producing  a  witocm  lo 
prove  his  innocence,  would  have  stood'hioa  but 
in  Vttle  stead ;  ahd  how  could  he  have  known 
what  sort  of  evidence  to  have  ready,  uqlesB  he 
knew  what  he  was  accused  of? 

I  do  not  mebn  what  crime  he  was  accused  of^ 
as  treasonanurder,  robbery,  UieA,  or  any  other 
crime ;  but  unless  he  knew  the  person  robbed, 
when,  where,  and  other  dfrcumstances;  which*^ 
say  some,  is  bot  to  be  permitted  in  prosecn-] 
tions  of  high-ti^eason ;  for  if  so,  then  no  ma^' 
shall  be  hanged  for  high-treason ;  unless  there 
was  as  strong  proof  minst  him,  as  is  required 
in  any  indictment  of  any  capital  matter:  and 
that,  they  say,  is  not  to  be  expected  in  trea- 
son ;  ibr  no  man  will  call  t)vo  witnesses  to  ba 
evidences  of  his  words  or  actions,  bdng  overt- 
acts  of  his  design  of  high- treason,  llie  ob^- 
tion  is  too  f<Mlish  to  be  answered ;  fbr  it  is 
neither  better  nor  worse,  ^an  that  if  a  man 
shall  not  be  hanged  fbr  treason  without  evi- 
dencf ,  he  shall  never  be  hanged  far  treason ; 
for  no  eridenoe,  and  evidence  which  the  law 
rejects,  is  the  same  in  sense,  Uiough  different 
in  words:  and  as  the  intent  of  the  mind  is  dif- 
ficult to  prove  on  the  part  of  the  king,  so  is  the 
prisoner's  part  of  producing  counter-evidence 
much  more  difficim;  and  therefore  the  law 
hath  tsken  care,  by  the  statute  of  Edward  the 
third,  that  the  mtent  shall  be  proved  by  an  ' 
overt-act;  and  by  the  statute  of  Edward  the 
6th,  that  that  overt-act  shall  be  proved  by  two 
witnesses.  And  therefore,  since  Ae  law  hath 
taken  care  that  there  shall  be  a  stricter  proof 
b  high-treason  than  in  any  other  crime,  fbr 
the  judges  to  say  a  less  proof  may  be  admitted  * 
to  convict  one  of  high-treason  than  of  any 
other  crime,  is  very  ridiculous;  unless  they 
will  at  the  same  time  say,  that  the  partiament 
who  made  these  statutes,  were  men  of  little 
understanding,  and  not  to  be  regarded.  And 
certainly,  it  was  a  |pood  counter-evidence 
which  was  given  in  behalf  of  the  prisoner,  by 
some  witnesses,  though  flighted  W  tha  court, 
and  not  permitted  by  the  court  to  be  given  by 
others,  that  there  were  great  endeavours  to 
setupshampkts,  and  charge  the  Protestants 
with  them :  For  let  anv  one  shew  me  a  reason, 
why  the  evidence  of  sham  plots,  though  they 
do  not  immediately  concern  the  prifoner,  is 
not  ss  good  evidence  for  him,  as  tne  evidence 
of  a  reu  plot,  in  whidi  he  was  not  concerned, 
is  against  him.  The  last  was  permitted  to  be 
given  in  eridence  against  my  lord  Buasel,  col. 
hidney,  and  others  ;  though  the  first  was  not 
permitted  to  many  witnesses  iu  this  trial,  and 
It  was  a  material  objection  which  Colfedga 
made.  That  thcK  was  no  proof  of  ativ  persons 
being  concerned^  with  him  in  the*  design  of 
seising  the  king. 

It  was  an  unadvised  answer  the  court  gave, 
ihat  he  alone  might  be  so  vain  as  to  design  it 
ahme:  For  if  fVom  thence  an  inference  is  made, 
as  was  insinuated  by  the  court  to  the  jury,  that 
thersibre  he  did  akme  design  it,  itwasanevi* 
denoe  oi  his  being  a  madman,  not  a  traitor. 


Bail  the  evjdeiioe  been  of  the  wiiichieftBiy  the- 
Idng  by  means  which  a  ongle  person  is  capable 
of  using,  as  stabbing^,  shooting,  and  the  like, 
the  matter  is  not  impossible ;  but  i^  being  by 
means  which  it  is  impossible  for  a  single  person 
to  execute,  it  carries  such  disbdicf  with  it, 
thatit  is  impossible  to  find  a  man  in  his  senses 
sit  the  same  tune  guihy  of  it.  And  a  man  that 
is  non  compot  mmtih  i^  ^J  lords  Coke^  and 
Halef  are  to  be  beheved,  cannot  be  guihy  ef 
high-treason  within  that  branch  of  (he  |fbUuto> 
compassing  and  imagining,  3cc. 

It  is  true,  a  madman  may  be  guilty  of  trea- 
snn,  in  attempting  the  king's  person  ;  but  for 
t^at  he  M  no  more  said  to  be  punished,  than 
hbasts  of  pre  V  are  when  killed ;  which  are  more 
m^perlv  said  to  be  destroyed  than  punished  for 
the  puolic  good.  But  if  so  good  a  counter- 
proof  in  Colledge's  case  was  .not  made,  as 
ought  to  have  been,  some  allowances  ought  to 
be  ipade  for  the  prisoner's  ignorance  of  u  hat  he 
was  accused  of,  his  usage  aud  strict  impriM>n- 
ment  before  his  trial,  the  ruffling  him  just  be* 
ibre  his  trial  in  the  manner  before  declared,  the 
depriving  him  of  his  notes,  the  giving  an  evi- 
dence of  many  hours  long  against  biro,,  before 
he  was  |>ermitted  to  answer  any  part  of  it.  And 
the  use  of  pen,  ink,  aud  paper  was  but  of  little 
adTantage  to  him ;  for  a  man  tliat  hath  not  beeii 
used  to  do  it,  cannot  take  notes  of  any  use. 
And  in  truth,  he  compfailoed  he  had  not  taken 
ttotes  of  half  said,  but  relied  on  the  court  to  do 
him  Justice  in  summing  up  the  evidences ; 
which  they  promised  to  do,  but  broke  their 
words. 

It  must  Hkewise  be  cxmsidered,  that  the  con- 
cern a  man  hath  upon  him,  when  he  is  upon 
trial  for  his  Ufe,  is  so  far  from  fortifying,  that 
it' weakens  his  memory:  Besides,  the  foul 
practice,  without  any  remorse,  put  upon  him 
and  his  witnesses ;  some  of  them  impriiM>ned, 
that  he  could  not  have  tliem  at  the  trial ;  others 
80  threatened,  that  they  durst  not  api^ear  for 
him,  and  the  cry  of  the  auditory  a^inst  him 
and  his  witnesses,  were  mighty  discourage* 
ments.  All  these  things  being  oonsidei^, 
bow  could  any  understanding  jury  take  it  on 
tl^eir  oaths,  Tliat  the  evidence  against  the  pri^ 
•oner,  of  a  deagn  to  seize  tlie  bng,  6(c.  was 
as  clear  as  the  sun  at  noon  -day  ? 

As  for  the  evidence  which  Mr.  Masters  gave, 
if  it  were  true,  it  was  no  evidence  of  treason ; 
an  ecToneous  opinion  may  make  an  heretic,  but 
nci  a  traitor :  it  is  a  veiv  distant  oon8e(|uence, 
that  because  he  affirmed  that  the  parliament 
in  40  haid  done  nothing  but  what  was  just  in 
respect  of  king  Charles  tne  first,  therefore  the 
prisoner  was  guilty  of  a  design  against  king 
Charles  the  second :  Besides,  that  in  all  pro- 
habOity,  though  Mr.  Masters  might  inveigh 
against  the  parliament,  CoUedge  might  only 
justify  t|i(em  by  throwing  the  ill  things  done  in 
that  time  upon  the  papists,  as  CoUedge  in  his 
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deteoe  la^  ^  and  Hr.  Hastan,  nicr  mmh 

pumping,  raooOected  hinuelf,  and  mi  h» 
thought  the  prison^  said,  tha  praiala  h^a  hind 
in  those  thugs;  ifhich  proved  the  tmlk  of 
CoUedge's  asMrtion. 

As  lor  the  evidenoe  of  Colkdgia's  sqrwg  h^ 
might  be  a  oolonel  io  timQ ;  if  he  mftd 
for  what  he  said,  it  was  no  crime,  or  prai£ 
of  a  crimen,  it  is  no  moie  than  whtl  mtrywA^ 
dier  hopes  for,  and  he  himself  had  been  aapu 
^  As  for  the  eridraca  of  Alterhoiy  I  fitewel,  «Dd 
Sevens,  of  their  seizing  the  pictuiea  ;  ednil 
thev  swoBC  true,  it  did  not  amount  In  tlift  pvosf 
of  the  treason  in  tlie  indictment,  or.of  ew  mi 
ol*  treason :  and  vet  if  CoUedge'n  waia  said 
true,  it  looks  aatf  the  finders  or  aene  odicr 
person  sent  them  to  CoUedge's-houae,  in  etdar 
to  find  them  there. 

Of  all  sorts  of  evidence,  the 
in  a  pesBon's  possession  is  the  weakest, 
no  person  can  aecure  himself  agjainst  deogna 
upon  him  in  that  kind.  And  after  Daagar* 
field's  design  upon  eok>nel  Mwtfel,  end  the 
evidence  in  Fitzharris*s  trial,  that  the  drdgn  of 
that  pamphlet  was  to  convey  copies  ef  it  into 
some  members  of  parliamfnt's  pofAeta,  wmk 
then  seize  them,  that  piece  of  evideece  engbl 
to  have  been  spared,  tiU  those  and  othar  prac- 
tices of  the  likekiod  had  been ibiffiliett. 

The  last  witness  was  sir  Wilham  Jtmaag^f 
of  CoUfidge's  saying  he  had  k«t  the  irst  Uood 
in  the  cause,  but  it  would  not  be  long  bdbae 
more  would  be  lost ;  what  waa  that  noie,  than 
that  he  thought  more  would  bo'loel  m  the 
cause,  which  he  interpreted  the  Prntsilant 
cause  ?  Suppose  he  thought  ao  withant  reowm, 
and  was  mistaken,  where  wan  the  crime  P  But 
if  he  thought  ao  upon  good  reason,  and  good 
reason  he  had  to  think  so,  there  was  no  pietciMie 
of  a  crime  in  it.  I  believe  most  men  thought 
as  Colledge  did,  from  the  time  of  the  hoaineia 
of  Fitzharris  ;  and  what  imputsAioa  wh  at  to 
him  ?  Why  were  not  all  the  ezpsKMona  he 
used  in  his  trial  aa  good  evidenoe  egnitist  Uni 
as  that  saying  P  For  he  then  said,  it  warn  aa 
horrid  oonspiraey  to  tdke  away  bis  life^  and 
would  not  stop  at  him,  lor  it  was  agiinst  sM 
the  Protestants  of  Bngfond,  and  the  like ; 
which  was  his  opinion,  and  after-tiaieB  shewed 
him  a  true  prophet 

One  thing  was  very  diriMmestljr  aisiniiated> 
tliat  the  prison^  was  a  papist,  which  was  only 
to  incense  the  jury  against  him,  and  it  had  its 
effect ;  whereas  it  was  Tory  plain  thit  he  was 
a  Protestant,  though  perhaps  a  dhtseoter,  and 
therefore  had  not  Mely  come  to  tlM  puUie 
church ;  and  under  that  notion  the  paniate  and 
some  Protestants  were  contented  thatdiasentsra 
should  be  punished  as  papists ;  yet  if  they 
coukl  have  proved  himapapist,  nodoohtthey 
would  haTedooeit,  for  the  destraelion  ofttw 
man  waa  the  design  of  the  prooecutioii,  and  it 
mattered  not  for  what  treason  he  wan  convidad, 
so  he  waa  oonvided.  And  he  himaelCgaye  a 
prettv  sort  of  evidenoe  against  himadt;  if  dmr 
could  have  proved  him  a  papist :  he  proved^ 
and  conftssedy  he 
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and  if  ^y  ooold  have  proTed  him  nooDciM 
to  die  Popish  religion,  which  was  treaaoD,  he 
helped  them  a  great  <)eal  i^  dieir  prooft  :  it 
was  therefore  T.ery  disingeooous  in  Ihe  chief 
joadoe  to  reproach  him  at  his  condemnation, 
that  he  had  not  made  that  proof  of  his  religion 
as  if  was  expected,  when  his  reUgioii  was  not 
the  matter  of  which  he  was  indicted  ;  that  was 
alily  iaainuatad  to  exaaderale,  and  oo  proof 
pretended  to  be  made  or  his  bein^  a  papist. 
But  he  had  more  reason  to  compkin  of  the  in- 
justice  of  the  Conrt  in  summing  up  the  evi- 
dence, who  did  it  insucb  a  manner,  that  if  they 
had  bean  counsel  for  the  prisoner,  as  they  pre* 
tipded,  they  would  have  neen  justly  suspected 
to  have  taken  a  fee  of  the  other  side  to  betray 
their  client 

For,  as  CoUedge  readily  said,  if  the  chief 
justice  had  looked  on  his  notes,  he  would  liiave 
fbond  moi'<i.evidence  against  Turbervile,  and 
Dugdale,  than  he  had  rented,  inditwasa 
lame  excuse  for  the  chief  justice  to  say,  he 
nferred  it  to  the  memory  ot  the  jury,  ior  he 
could  not  remember  more ;  when,  ub  I  dace 
aay,  after  about  thirteen  hours  evidence,  the 
jury  remembered  no  more,  than  that  they  W(«e 
to  find  him  Guilty. 

HietroUk  is,  uiion  the  whole,  whatColledge 
said  was  true  ;  taey  took  away  all  helps  from 
him  for  defending  himsdf,  and  ik^funkte  they 
had  as  flood  have  condemned  him  without  a 
tdaJ.  Notwithstanding  all  which,  the  courage 
of  the  man  never  iainted,  but  after  he  was 
condeomed,  boldly  asked,  when  he  was  to  be 
executed  ?  To  which  the  lord  ch^f  justice  re- 
plied, it  depended  on  the  king's  pleasure  ;  hnt^ 
smoothly  nid,  in  those  oases  of  high  treason 
they  did  not  use  to  precipitate  the  execution,  it 
sttoiild  not  be  so  suoden  but  that  he  should  have 
notice  to  prepare  himseUl  And  in  truth  he 
h&d.fron)  the  18th,  on  which  he  was  con- 
djpmpad,  to  prepare  himself,  to  the  31st  of 
August  1681,  on  which  he  ^as  exjtscnt^  ;  a 
unch  kMiger  time  than  was  allowed  my  lord 
iluasel,  or  Mr.  Cqmish*  «p4  RP^  others- 
And  the  true  reason  of  so  long  a  iepnes«,  was 
ta  see  how  the  nation  wonld  digest  the  niatter, 
and  whether  the  man  by  the  terror  of  death 
c^uld  be  prevailed  upon  to  beoqme  a  tool  ta  de- 
•troy  other  innocents :  but  when  it  was  fqund 
that  the  people  were  4uiet,  and  that  tba  poiinMl^ 


could  not  be  prevailed  upon  to  do  an  ill  thing 
to  save  his  life,  his  execution  was  ordered  f 
y«t  as  a  shew  of  mercy,  Inb  qoartcva  were  .per-' 
mitted  to  be  buried  ;  a  &vour  he  slighted,  with 
saying  that  he  cared  not  whether  he  was  eaten 
np  wSb  flies  or  worms.  The  same  favour  was 
likewise  shewed  Fitzharris,  but  the  tnie  reason 
of  both  was,  that  they  had  a  mind  that  the 
trials  and  prstended  erimes^  ibr  whidi  Sita- 
bai-risand  CoUedge  were  condemoed,  shsadA 
be  foiffotten;  which  would  net  b^  so  mm 
done,  if  their  qnacters  were  always  expeaad  an 
view.  But  though  all  I^Mpla  weee  fpi^,  yel 
there  was  great  gnimUiiig,  and«iosl  h<mM 
men  wereafiraid ;  and  the  constancy  of  Cel- 
ledge  at  his  execution  was  sudi,  thai  j$  made 
the  most  violent  against  bin 


Tlie  author  of  the  Critical  Review  «f  tfca 
State  Trials,  in  justificatMm  of  these  firoose4-> 
ings  a^inst  Colledge,  or  rather,  pemaipB,'by 
way  of  aet*off  to  th^,  idlegva  the  parbuMit% 
Ordinance  of  1649  raakinr  words  TmuMm, 
This  Ordinance  is  cap.  44  or  that  year,  and  H 
enacts,  **  That  if  any  person  shall  maUcion^X 
or  advisedly  publish,  iy  writing,  prin]^|^[,  ff 
openly  decUnng  that  the  govenMHenl  wsp 
tyrannical,  usurped  or  uiUawftii,  or  that  thi 
Commons  in  Parliagment  assembled  wsra  nat 
the  supreme  authori^  of  the  natioA,  emsw 
such  offence  should  be  a^udgedto  hrHigft 
Treason." 

From  N.  LnttrelPB  «  Brief  Histories]  Kik 
lation,"  Ma  in  AU  Sou)s*  Library,  O^^ord^^  j( 
appears  that  m  **  July,  1682,  Kus.  Gnodwii%| 
sister  to  Siepben  Collejge,  lately  c^a^eqited  Hf^ 
treason,  was  committeu  to  Newgate,  on  tte 
information  of  her  own  husband,  lor  troaflan.;*^ 
and  that,  on  "  Sofit.  6th,  Mrs.  Sacab  Goodwin, 
sister  to  Steplien  C^dledge,  was  tried  for  high 
treason,  ta  the  testimony  of  her  hvsband,  nt 
treasonable  words  spoke ;  hut  there  being  uq 
other  evidence  against  hsr,  she  was  mL^ 
charged." 

It  appears  by  3  Mode^  Hep.  ^  that  !■ 
Mich.  Term,  3U  Car.  %  a  paraQ»  OMfitfM^of 
drinking  to  tba  warn  memory  rfCottadfa,  iaa# 
in  thoMmit  ot  KiBg'a>BaBeh,  situuisd  i» 


pay  aine^f  1,000/.  toatandin  the  piMery,  nd' 
to  find  suietiea  for  hit  gnod  hebavigar. 
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882*  The  Trial  of  Slinosbt  Bethel,*  esq.  at  the  Bridge-House  in 
Southwark,  for  au  Assault  aucl  Battery  on  Robert  Mason,  at 
the  Election  of  Members  of  Parliament  for  the  Borough  of 
Southwark:  S3  Charles  II.  a.d.  1681. 

Fnuicw  Farr^,  Hidiftrd  Fnaklmg,  Thomas 
Wade,  balcMi',  Edw.  Kieiiip,  al6*drapcr- 
DMoff  flwofUf  hI6  IndictnMiit  was  read. 

«*Tlie  iaroia  for  our  soreraffii  lord  the 
IdDff,  dpoo  tbar  oath  do  preanit,  iTiat  Siinfiby 
Bettid,  late  of  the  jMirkh  of  St.  date's  Sooth- 
wsrfc.  Within  the  town  and  boraogh  alKreaaid, 
intheeoonty  of  Sorry,  eaquirp,  on  the  Itth 
daj  of  March,  in  the  three  and  thirtieth  year 
of  the  king,  with  Ihroe  and  anna  at  the  pari^ 
afwiaaid,  and  within  the  town  and  kmogh 
afereaaifl,  m  the  county  aforesaid,  in  and  vponr 
one  Robert  Haaon,  at  that  time  one  of  the  kh^s 
wntemen,  in  the  peace  of  Uod,  and  of  oorim 
thekin^,  Ihen  and  there  standinr,  did  aasattft 
and  owe  a  batleiy,  and  the  said  Ilobert  Mason 
dMtt  and  there  moat  gi^onsly  and  dangeroitrf^ 
did  beat,  wonnd,  and  evil  entreaty  ao  ^at  hn 
lift  was  greatly  despaired  of,  and  oth^  enor-' 
mitieB  that  then  and  there  he  oibred  to,  and 
brought  on  the  said  Robert  Mason  ;  and  that 
thesame  SUnsiby  Bethel,  then  and  there,  to  wit, 
the  same  IStb  day  of  Blarch,  in  the  33rd  year 
aforesaid,  in  the  parish  aforesaid,  in  the  town 
and  borough  aforesaid,  in  die  presence  and 
hearing  of  verr  roaay  of  the  anhfeets  of  our  so-  * 
▼erewn  lord  the  king,  then  and  there  to  the ' 
said  Robert  Mason,  he  spake,  uttered,  and  with 
a  lond  TOioe  dedared  and  published  these  pro- 
voking, threatening^,  and  opprobrious  words,  to 
wit,  *  Simh,'  pointmic  at  the  said  Robert  Ma- 
son, I,  (meaning  btmseif,   Shngriry  Bethel) 

*  will  have  your  coat,'  ^a  certain  doth  coat  oCa 
red  colour,  with  whira  the  said  Robert  Mason ' 
was  covered,  and  adorned  with  a  certain  badge 
of  onr  said  lord  the  king  upon  the  saM  coat) 

*  plucked  offyour  back,*  to  the  great  terror,  dis- 
turbance, and  trouble  of  divers  of  our  sofereign 
lord's  liege  people  and  silbjects,  being  then  and ' 
there  present,  to  tiie  evil  example  of  all  others 
oflendmg  in  the  hke  caae,  as  also  against  the 
peace,  crown,  and  digoHy,  of  our  sovereign! 
lord  the  king,  5ce.*' 


The  Oonrtbeinr  aat,  the  jnty  were  called,  as 
Ibltewa:  EdwardCoUbgwood,  braaier,  Frands 
Waker,  oomb-raaker,  Zebulon  Newington, 
ehaMller.aliaa  sailer,  WiHiam  Head,wndfen. 
draper,  Humphry  Roberta,  John  AHyn,  baker, 
John    Morgan,    grocer,    WiBan    aumce, 

^  The  fdlowiiu^  character  of  Bethel  is  from 
the  hoatile  and  inmgnant  mose  of  Dryden  : 

*'  The  wietdi  who  Heaven's  aooioied  dar'd  to  Cttise  j 
Shiinai,  whose  youth  did  eariy  promise  briof 
Of  aaal  to  God,  and  hatred  to  hit  fciof  , 
inn  vBaiy  mm  openiiTe  ms  rewaio, 
And  never  bcdia  the  Sabbath  hot  for  gaia  ; 
Mor  ever  vat  he  kaowa  an  oath  to  vent. 
Or  carm,  onlets  agaiatt  the  governraeiit. 
Tboi^  hcnpinK  wealth  by  the  mott  ready  way 
AmoQi:  ^  Jewft,  which  was  to  cheat  and  pray  $ 
The  Gty,  to  reward  hit  pioot  hate 
Against  hit  master,  diote  Jiim  magittrate. 
ISt  hand  a  vase  of  jottice  did  aphold ; 
His  nedt  was  loaded  with  a  chaw  of  gold. 
Baring  Us  ofltee  treason  wm  no  crime  ; 
The  soas^  Belial  had  a  gloriont  time : 
Far  AisMi,  though  not  prodigal  of  pelf. 
Yet  lev'd  hb  wicked  neighboar  at  himseU: 
When  two  or  three  were  gathered  to  dodaim, 
A^sinst  the  Monarch  of  Jeromlem, 
Smmei  was  alwajrt  in  the  midtt  of  them ; 


And  if  they  cunfd  the  kinw  when  be  wat  by. 

Would  rather  curM  tlian  break  good  cooqpany. 

If  any  dnrtt  his  lactioat  firiendi  aeeote. 

He  (•ck'd  a  jury  of  dueentiag  Jewt, 

Whota  ftHow-fceling  in  the  godly  caote 

Would  free  the  tuff'fing  saint  from  human  lawt : 

For  laws  an  only  made  to  poaith  thorn 

Who  serve  the  king,  and  to  protect  hit  foet. 

If  any  leiioro  time  he  had  msn  powV, 

(Becaate  tb  nn  to  mitemploy  an  hour) 

Ut  boshMSt  wet^  by  writfaig,  to  penoade 

Thai  kings  were  utelem,  and  a  dog  to  trade  : 

And.  thatrhitnehle  tlile  ha  might  refine, 

No  BafifaaUte  momthunnM  thefamm  of  wine. 

Chaste  waro  hit  ceUarty  and  hit  thrieval  board, 

Ihe  groemett  of  a  City-feait  ahhored : 

Hit  oookty  with  king  disuse  their  trade  forgot, 

OmI  was  his  kitchen  tboagh  his  brains  were  hot 

8odi  fnagtl  virtue  malice  may  accote, 

Bnt  euro  twas  necessary  to  the  Jewt : 

For  towni^  oace  bnrat,  tuch  magittratet  require, 

Asdsre  not  tsmpt  Ood't  proridenoe  by  firp. 

With  tp'ritnal  food  he  fod  hit  tervantt  wdl, 

Bat  free  firem  flesh,  that  made  the  Jewt  rebd  ; 

And  Motm'lawB  he  hdd  in  more  acoount,  - 

Flor  forty  days  of  tasting  m  the  Mount." 

««Intfae  year  1680,  Bethd  and  Cornish 
were  diosen  sheriffs^  The  former  used  to 
walk  about  more  like  a  comcutter  dian  sheriff 
of  London.  He  kepi  no  house,  but  lived  upon 
ohopa ;  whence  it  is  proverbial,  for  not  feastmff, 
to  Bethd  the  Cir)r.'^   North's  Examen. 


Mr.  Peosej^.  Mylord,  and  you  gentlemen  of 
the  juiy,  Slingsby  Bethd,  eaq.  stands  indiotod^ 
for  that  V^  iSe  said  Slmffsby  Bethd,  made  an 
assault  and  battery  on  Robert  Mason:  asalaofor 
roenadngand  threatning  words ;  saying  to  him 
the  said  Robert  Mason,  *  Sirrah,  I  willliave 
your  coat  plucked  off  your  back,'  to  the  gnat 
tenor  and  damage  of  the  said  Robert  Maaon, 
&c.  to  fdiich  indictment  he  baa  pleaded.  Not 
Ouiby. 

MuUoy,  My  lord,  and  you  sentlemen  of 
the  jury,  I  am  counsel  for  the  king,  aninst 
Sliiupiby  Bethd,  esq.  who,  upon  the  19m  da^ 
of  lurch  last,  in  the  33rd  year  of  the  lung,  did 
aasauk  Robert  Mason,  one  of  the  king's  waler* 
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■ien,aiHl  did  injnrkmily  be«t  and  itrilBBthe 
said  Kobert  llaaoD,  did  ff  ite  seveial  opprobrious 
words,  savioff,  he  woald  have  bis  osal  plocked 
tfhisback,&c  Towhichheplndetb*  Not 
Guilty. 

Mr.  Hoit.  My  lord,  and  yon  moilenMn  of 
the  jury,  I  am  ooonsel  for  the  kine,  against 
GBin^Mby  Bethel,  esq.  you  ondeistand  the  issue 
you  are  to  try,  it  hath  beep  ofioDed ;  the^oss- 
tion  0,  whether  Mr.  Slingaby  Bethel  be  ^ihy 
of  this  battery,  and  the  matter  oootained  m  the 
indictment,  and  the  aggrarating  words  therein 
oruoP  The  ocossioo  was,' thai  in  March  bist, 
thoiB  was  an  election  for  two  buti^peaws  to  be 
chosen  to  sorre  in  parliament  for  tSs  borough ; 
this  Robert  Msson  .was  desired  tooome  mm 
Lambeth,  to  see  whether  anv  of  that  parish 
came  to  poll,  which  had  nongnt  sotodo.  The 
eoinpetitors  were,  sir  Richard  How,  captain 
Rich,  SUngsby  Bethel,  and  jBdward*  Smith, 
csi|n.  Mr.  Sfings^  Bethel  shewed, at  hisen- 
trance  into  the  borough,  what  inclination  and 
temper  he  came  with  |  for  his  ftJlowers,  and 
such  as  came  with  him,  came  with  that  Ood- 
dsmme's,  and  several  execrable  oaths  against 
those  that  voted  against  him;  after  ^eiaolion 
began,  and  the  poll  demanded,  tmly,  then  Mr. 
Braid  acted  his  part,  and  took  occasion  to  go 
off  from  the  place  where  he  was,  and  strike  se- 
veral persons  that  were  actingagmjnst  him,  par- 
ticularly this  Robert  Mason,  finding  him  to  be 
^;ainst  him,  took  his  cane,  and  knocked  him 
over  the  pate,  and  afterwards  Imowing  him  to 
be  the  kmg*s  waterman,  said  he  deserved  to 
have  his  coat  plucked  over  his  ears :  were  the 
afllhmt  asainst  nim  as  a  single  person,  it  were 
notofsooad  conseiioenoe;  butwearetotake 
notice  of  the  solemni^  of  the  occasion  of  the 
meeting:  Jiow,  oonsider  the  occasion,  it  was 
for  ftie  choosing  of  parliament-men;  and  had 
it  not  been  for  Uie  prudence  of  the  waterman, 
ii^foibeariug  to  smke  again,  God  knows  the 
^ects,  and  what  an  uproar  it  might  have  oo* 
casiiwed:  but  he  prudently,  refrained,  and  todc 
his  oouTM  in  a  legal  way,  and  according  to  kw 
hath  preferred  this  indictment  against  Mr. 
ttoffsbv  Bethel.  Now  though  the  said  Mr. 
Bethel  he  sogreat  a  man,  and  a  peraon  of  value 
lately  Sberitt  of  the  dty  of  London :  and  he, 
Robert  Mason,  appearing  to  be  but  a  poor  wa- 
lenuao,  yet  1  don't  question,  he  will  find  an 
Enfflisb  ^ry  to  do  him  right 

King't-Gnmtcl.  Call  Mr.  Robert  Mason, 
Arthur   Adams,  Thooaas    Walbroke,    GriiLn 

Meade,  Tho.  Smith,  Alriander  Dory,  

La^wjence. 

Mr*  Hoit,  Mason,  What  can  you  say  on  the 
king's  and  your  own  behalf,  oooccramg  this 
natterf 

' .  Jlfaion.  I  was  stanfing  apoa  the  atm,  by 
the  door  in  the  artillery  ground,  and  Mr.  Be- 
ihdcame  and  gave  me  divers  Mows  on  the 
stnin^  knocked  me  with  his  cane,  and  followed 
me  down  heating  of  me,  and  said,  '  Sirrah,  I 
WtB  hare  that  coat  ploekcd  over  your  ears;' 
and  I  anawered,  '  So  yon  would  my  mastar's 
too,  if  you  could.'  i 


Mr.  TkompWH.  By  whose  solic^ation  camn 
you  there? 

iliiMn.  I  was  desired  td  be  there. 

Thompmnu  What  did  hesbike  you  also  with 
his  fiat  r—JUoioii.  Yes. 

Tkompttm.  Where  did  he  hurt  yon  with  iD 
his  bbws P— Moioff.  On  thebceaaSu. 

Tkompton,  How  many  bbwsf 

Afoioa.  He  gave  me  twenty  Hows  atkatt 
I  can  swear  safoly;  but  how  many  mow,  I 
knownot, 

TAonpioii.  Did  not  you,  before  Mr,  BsiM 
came  there,  mteirupl  the  people's  combv  to 
poll,  and  what  didMr.  Bethel  say  f      ^     . 

Mason,  He  asked  what  I  did  there,  and  bjA 
me  go  down. 

Justice  Pyrt.  Did  Mr.  Bethel  Mgloyiw  out 
^  firom  the  rest  of  the  company  ? 

3f oion.  Yes,  he  did. 

King*S'Coun$eL  Gall  Adams.  Ada^whil 
can  you  say  P  Did  you  see  Mr.  Bethel  strike 
Mason,  and  what  wordadid  he  say  p 

Adamt^  first  witncart.  Therswas  m  tom^ 
at  the  suurs,  and  they  callsd  to  me,  beuy  eon- 
stsble,  and  wheDloame,Mr.  Bethel  andNMon 
were  together,  and  a  great  company  foUowed 
them;  I  said, Sirs,  pray  keep  the  peaeeljunl 
I  I  saw  Mr.  Bethel  mve  niuLtwo  or  three  ihng% 
and  said,  *  Sirrah,  I  will  have  your  coat  od& 
your  back ;'  and  Mason  answered,  <  Ay  and  asi 
you  wouM  my  master's  too,  if  you  oooliL' 

HolL  Adams,  tell  the  court  what  you  ihbkf 
would  have  been  the  consequence  if  Mmsd  hadk 
struck  again. 

Adamt.  It  would  have  been  of  n  sad  eonssw* 
quence. 

Holt.  What  was  Mr.  Bethd's  behavkmv 
when  he  entered  into  the  borough?  Dfal  you 
see  him  come  into  die  borough  ? 

Adami.  The|V  came  in  and  cried,  No  Ah*' 
horrers.  No  AUiorrers. 

Thompwon,  DidyouhearMr.Bediel.say  ooift 

Adamt.  No. 

jHlompiofi.  Did  you  hear  him  swear?  '^ 

Adams.  No. 

IhMqaon.  Wbo  was  it  thst  swan  ? 

HoU.  Hethatridfirrt.  ' 

T^oiiipaon.  Mason  said,  Mr.  Bethel  gave  hia 
twenty  bkws ;  Did  you  see  it  ? 

Adams.  I  was  not  there  all  the  while,  I  M 
not  see  it. 

nompstm.  Thomas  Walbroke,  what.canyoB 
say  to  thecase  in  hand  ? 

Walltroke.  I  stood  by  the  stain  when  lhr» 
Bethel  pasaed ;  I  saw  Mr.  Bethd  tfanNt  him 
down  the  staire,  and  I  said,  '  Robert,  take  earov 
what  you  do  1  Mr.  Bethel  said*«  fiirtah,  osme. 
down ;'  Mason  aaid,  *  I  wiU  come  when  1  aee 
my  own  time,  I  do  nobody  any  hvrt.:*  Mb*. 
Bethel  answered,  I  *  commaiid  iroQ  to  oema 
down,'  and  hia  anawer  was, '  I  wul  whtti  1  sea 
my  own  time.* 

r^ompjon.  Did  you  see  any  blow  gmn  hy. 
Mr.  Bethel? 

WMroke.  No  1  saw  none ;  I  won't  swaar 
to  any  Idows,  but  I  saw  two  or  three  pnehaa  .hi 
thebraaHi  ho  poahed  bim  br-^ 


k*   » 
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■MitUdy,  Cdl  Lflnrrenct*  H«  appeatdf* 
Latff«iioe,g4^etiie  court  flod  jury  an  acooimt 
of  whst  ycm  know  of  the  quarrH  bctirMM  Hr. 
Bethd  tad  Rolwrt  Mason.  Did  yoa  see  Mr. 
Bethel  give  him  any  blows  ?  And  give  aa  ao- 
comit  of  tbebehatiour  of  Mr.  Be^el  and  lus 


nmp§m.  Aftd^ftxr Tparfy  Mtwwi  wta  giren, 
In,  twenty,  or  how  noany  P 

IValhroke^  I  wfflnoCaMwtfany  tUngoon- 


Thaiwton^  Upon  the  oath  yoo  bftve  taken 
Oeinfy  itfaSak,  ^roirmrean  hoAesC'  matt)  had 
the  watemMB'tmt^eeat  on  at  that  time  f  Or 
bad  he  not  a  cauKpiigu  cOat  oviefr*  it. 

WMftfki.  H^iiad-thsil  eotir  bnt  I  donH  re- 
iD^Babet  a^K^other. 

King' 8  dmnuL  Call  Griflith  Metfde.  €Rve 
iBii0Oouat:iof  w^Mtyoacan^of  this  matter. 
.    iimii\^  \  saw  a  |i;reil  nmnber  of  peopk 
come  to  the  plaoe,  and  saw  9tr.  Bethel  give  Imn 


I^bflwiofi.  What  words  did  yoafaeier? 

Jiufljfs.  ^i9  weivHi. 

Thampion.  Hov  wan  tMi  nttn  cloUied  ? 
Was  he  clothed  with  thiseoat,  or  had  he«cam- 
|MB  €0«t>  over-tt  ? 

Jfcods.  Icannottel. 

2%anipfoii.  Upon  the  o«th  yov  hare  taken-, 
ktMnnMy  blows  did  yon  see  gitai,  becanse 
thav  aW'twoDftv  F 

llM4fe.  No  Urws  at  an,  bttt  a  Mttle  posh. 

Call  Tkonuu  Smith,  ^e  appealed.)  What 
ieyqakiiowr 

Smith.  As  Robert  Mason^  and  mysdf  stood 
tagcffcaiy  Mr.  Bediel  came  round  Ae  burying- 
ffieey  and  he  bronfffat  a  mat  tnoMtude  ot*  per  > 
SODS  widi^hhn,  and  oid  Mason  come  do^  the 
ilsftfc  Bfasan  aiis#ered,  I  will  colne  down 
Mtnl  see  my  time^  Mr.  Bethd  said.  If  you 
will  not  come  down,  I  will  have  ^otir  coat 
ffaHkod  odPyottvhaok.  Afterwards  many  words 
passed,  which  I  cannot  remember,  and  Mn 
giihB^pusliediritt  on  the  breast. 

^fiecMii  CoMHsA.  Mr.  Smith,  Pray  give  the 
court  an  accotmt:4if  the  bdnfiour  of  the  men 
thiA  ftlJDiiiad'  My.  Bethel :  Did  you  not  see 
BIr.  Bethel  give  Robert  Mason  a  posh,  when 
lla^arW'iiraeArtilltiify  ground  ? 

Smith.  I  saw  none. 

Holt.  Wbatdoyou  tMnk  the  conssquence 
had  been,'  if  Mason  had  ntmck  aguin  ? 

Smth. .  Hvi'he'gireD  aHy^btom-s  again,  I  do 
beKeve  a  hundred  and  a  hilnwMed  had  been  shin. 

JUiwjJUa^  Ottiith,  pwy  give  an  acconnt  of 
the  behaviour  of  the  milB  that  came  widr  Mr. 
liftb^^ariftwhBl?ooat>Mft6onwOHe,  and  whe- 
ther he  had  not  a  campaign  coat  on  it  f 

Smith.  8iK»  I  know^notfhat^  but  he  had  the 
aaine  ooat  then  on  his  badk  which  he  has  on 

TSmmwm.  Wliyv  what  made  you  thfaik,  if 
MawB^clnwk  Mr.  Bethel^  that  it  wcAiId 
hanamaidewfrhVgre^t  disturbance. 

Smthi  Beeauie  be  was  theking*s  serrant. 

Cbir;iMKiete  JDbiy.  Dory,  |^i>e  the  court 
aninonoupt  of  the  matter  in  qtfttti»n.  Uidyou 
•MeMrwBetWgive  MasaifflM^  Uowvf 

Dory,  feiir,  Mr.  Bethel  gave  bim  somepushee 
ia^bajteaast^andasid  he  woukt  have  his' ooat 
off  his  bock. 

Thmiipm^  n«ih««faesame-coat^on«s'aow 

J>ory,  I  saw-iha  asMBi  aatoo^thefi* 
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cottifpSkiy,  w9ken  they  came  into  the  borough. 

TAasKiiofi.  This  iodiotment  is  fisr  an  assault 
and  hatteiy ;  if  yOu  can  give  an  acconnt  of 
that;  do ;  but  not  of  the  behttriour  of  those  that 
came  wM  Mf.  Bethel;  that  isnot  tiie  mattet 
at  this*  time. 

MoH.  IanMrer,8ir,itisnot;butweaBkthe 
queAion,  to  make  out  the  behaviour  of  Mr. 
Bethel  whA  his  company,  and  Aall  leare  it  to 
the  jury,  what  judgfment  to  make  of  it. 

Lamrmct.  I  saw  the  peraons  that  eamewitili 
Mr.  B€the],  hectoringand  swearin?  at  a  strange 
rale,  and  the  persons  which  rid  before,  cried 
Holk>w,  hoBow. 

Hiompwn.  I  appeal  to  Mr.  HoH ;  What  if 

John  an  Ntdres,  or  Tom  a  Styles,  swear  and 

hector,  &c.  shai  Mr.  Bethd  answer  for  thai,  m 

a  matter  that  fidb  out  long  afterwatds,  as  this 
didf 

lamrence.  Isawtheir  behaviour,  as  1  hane 
said  ;  and  when  Mr.  Bethel  came  to'  R6beit 
Mason,  he  stood  whh^is  hands  behind  him^ 
Mr.  BeAellmlbii|i  comedoivn;  be  said,  no. 
he  would  not :  Then  said  Mr.  Bethel,  1  wOf 
phick  vour  coat  off  your  badt?  and  Mason  an  - 
swered,  Ay,  and  so  you  would  my  msster's  too, 
iCyou  could. 

^Lord  Mayor,  Did  Mr.  Bethel  swear,  whenf 
he  came  into  the  Borough  F 

Lawrence.  No. 

iofrf  Mayor.  Who  did  swear  F 

Lawrence.  He  that  rid  first. 

Thompton.  May  it  please  your  lordship,  f 
am  of  counsel  for  Mr.  Bethel  the  defen£nt, 
who  has  been,  and  stands  indicted  ibr  making 
an  assault  and  battery  upoi^  Robert  Mason ; 
and  ibr  speaking  many  menacing  and  threat- 
emng  words,  as,  that  he  would  puU  his  coat 
over  his  ears,  &c.  and  ibr  giving  several  blows ; 
unto  which  we  have  pleaded,  Not  Guiltf. 
They  have  produced  several  witnesses,  and 
RciHert  Mason  himself,  who  is  so  thorough- 
stitch  in  the  case,  that  he  swears  so  as  no  one 
can  believe  him ;  for  his  own  witnesies  do  not ; 
for  they  do  not  swear,  nor  pretend  to  swear 
like  him,  being  notable  to  stretch  at  iknt  rote; 
he  is  desperately  mistaken,  to  speak  the  best 
oiUm. 

For  this  MasOD  swears  Mr.' Bethel  gave  hha 
20  blows  at  least,  but  how  many  more  he 
cannot  say  :  see  how  this  will  look,  when  we 
shall  prove,  by  substautud  and  credible  men, 
that  not  one  blow  was  given,  or  push  either. 
But  suppose  he  were  polhed,  yet  his  evidence 
agree  not  onfe  with  another ;  tor  some  swear 
to  one^ush,  some  to  more :  but  Mr.  Mason 
sweiu«  to  the  full' number  of  20  blon^  at  lea^, 
and'  that  positivdy,  but  how  many  more,  he 
doth'  not  remember.  But  suppbse  it  wi^  so,' 
yet  the  Tuatter'isiKitsO'much,'  but  whatma;^ 
bejucti4^>y  tl^e  QQoasioa  girenj  and  %W 
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ywi^  l^^AgQwl  plraiQ  jUw,  in  an  action,  wil^ 
iqKMi  pleadipg  Not  Guilty  iu  tbia 


Mkv  it  please  your  lordahip,  ^e  occaaio^  of 
Mr.  Ethel's  coming  here  was  this ;  being 
about  the  chonog  ot  parliament-men  for  tbis 
borough,  the  competitors  were,  air  Richard 
How,  Mr.  Rich,  Mr.  Bethel,  and  hir.  Smith ; 
there  was  a  house  wherein  ^ey  appointed  to 
poll,  called  the  Artillery -flouse:  when  they 
came  to  take  the  poll  at  this  plaoe^  where  there 
is  a  pair  of  stairs  which  leails  to  the  door,  the 
manner  of  taking  Uie  poll  was  thus ;  first  to 
fill  the  house,  by  that  door  to  the  stairs,  and 
after  they  had  voted,  to  put  them  o^t  at  the 
other  door;  this  being  the  occasion. of  the  ' 
Inttery,  (however  aggravated)  will,  to  all  that 
know  it,  or  shall  tSi^e  the  matter  into  consi- 
deration, seem  a  very  shameful  thing  to  ground 
an  indictment  upon.  But  this  Mason,  a  very 
officious  nmn,  who  bad  no  right  lo  poll,  (as 
himself  confesses)  and  who  mi^ht  have  spared 
the  trouble  (for  any  authority  he  haid)  of 
coming  there  ;  and  it  might  have  been  better 
he  had  stayed  at  home,  by  what  he  has  sworn. 
I'hismau  and  one  Sam.  bams,  a  hectoring 
carman,  were  set  upon  the  stairs  ;  and  their 
business  was  not  (as  they  now  pretend)  to  take 
notice  who  were  fit  to  poll,  but  to  imderstand 
who  were  for  Air.  Bethel  and  Mr.  Smith,  and 
those  thev  did  abuse,  and  push  them  down,  the 
flkepa ;  which  Mr.  Bethel  being  informed  of, 
came  out  of  the  house,  and  spoke  civilly  to 
them,  and  said.  Friends,  What  have  you  io  do 
iierer  If  you  have  not  a  riff  lit  to  poll,  come 
down  from  the  place :  which  Mason  refusing, 
^e  defendant  took  him  gently  by  the  band, 
and  led  him  down  the  steps,  giving  neither 
Uow  nor  push ;  we  shall  call  witnesses  io 
prove  this.  Now,  for  a  gentleman  that  stood 
as  one  of  the  competitors  tor  a  parliament-man, 
at  that  time,  in  that  place,  he  might  do  this  io 
n  person  that  had  nqthiug  to  do  there :  nay, 
they  themselves  sav,  there  ought  not  to  be  any 
interruption  at  an  election ;  and  that  the  inter- 
ruption was  from  themselves,  and  tbatooca- 
Aoned  the  mighty  battery  they  make>so  much 
niT,  We  shau  oill  our  witnesses,  and  make 
this  matter  appear  to  be  our  case ;  and  then, 
Uiough  flaaon  bath  spoken  of*  120  blows,  if 
bdievei),  as  there  is  but  little  rcaiion  for  it,  it 
will  be  sufficiently  justified  by  the  witnesifes 
we  shall  produce,  and  the  evidence  we  shall 
give  in  this  matter. 

Call  Mr.  Nath.  Travers,  constable,  Mr.  Ben- 
kmin  Tarrant,  Mr.  Geo.  Hampton,  3Ir. 
Mark  Cbvk,  BIr.  Thomas  Weekes,  Mr.  Ben- 
jamin Gerrard. 

2%ompuM,  Let  us  begin  with  Mr.  Travers. 
Mr.  Travers,  what  account  can  you  give  of  the 
inatter? 

Traveri,  May^  it  please  your  lordship,  I  re- 
member  it  as  if  it  were  but  just  now  ;  I  was 
called  out  of  the  house,  tu  come  tu  tlits  door, 
hearing  the  people  were  in  a  very  great  dis- 
turbance; 1  came  to  this  liobert  Mason,  and 
iaid.  What  do  you  there,  to  make  tbi»  disturb- 
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anoe,  hareyou  nrii^ttopoU?  Hennswered« 
It  may  be  1  may.     i  told  turn,  if  he  would  np(. 
be  civil,  I  .shptila  take  a  course  to  indict  hifn. 

Thompson,  And  what  was  bedoing  f  j 

Travfrs.  He  was  throwing  people  trqm  both 
sides  with  his  elbows.  In  this  time,  a  report; 
being  carried  to  ahet^  Bethel,  of  a  person's 
leg  Iwoken,  and  a  man  like  to  be  kiUed^; 
sheriff  Bethel  came  to  the  steps,  and  took  him 
just  bv  the  arm,  thus— [Shewing  the  manner] 
J-and  said.  Pray,  Friend,  what  hast  tbou  to  do 
here,  hast  thou  a  right  to  poll  ?  At  first  he 
said,  He  had  ;  afterwards  he  said,  No.  Then^ 
sstld  sheriff  Bethel,  Pr^y  go  about  your  bu8i<- 
ness.  Mr.  Bethel  gave  no  blow,  nor  did  so 
much  as  shew  any  passion,  nr  angry  counte-, 
nance ;  and  said  no  more :  but  others  said. 
Mason  was  a  rude  persofi,  and  (hat  he  deserved 
to  have  his  coat  plucked  over  his  ears. 

Thompion.  Did  you  not  hear  Beihel  say  so  ?, 

Travers.  No,  but  it  was  said  by  pome  of  the 
company. 

J%omvson.  I  ask  one  question  more.  Blason 
saidhenad  twenty  blows,  what  say  you  t^ 
thatP 

Ihtvers.  He  had  not  one,  upon  the  oath 
that  I  have  taken.  *| 

I^lon^pson.  Had  he  this  coat  on,  or  ao  ? 

Travers*  Truly  I  know  not,  1  cannot  teU^ 
but  he  had  a  badge,  whereby  he  discovere4 
himself  to  be  some  gentleman's  servant. 

Thompson.  Was  Bams  there  ?  . 

Hoit,  Mr.  Thompson,  is  that  a  fair  qucs^ 
tion? 

I^ompjon.  I  did  it  purpofiely  to  try  your  ob^ 
servation ;  you  would  eaW  to  what  others  did*long 
before  the  battery,  I  must  not  ask  if  one  was 
there  at  the  time  of  the  battery. 

Holt,  Did  you  not  see  Mr*  Bethd  on  th|Q 
Artiilery-g^nrand,  was  not  Mason  pushed 
there? 

TraToers,  I  tell  you,  Sur,  there  "was  not  one 
bh>w  given. 

HoU,  Then  you  did  not  see  the  qoarrel  on 
the  ground  ? 

Iravers.  I  tell  you,  there  was  no  quarrel  on 
the  ground :  1  stood  on  the  stM  when  sheriff 
Bethel  came  ;  and  the  sheriff,  when  he  was 
half  way  on  the  steps,  seeing  the  vealeraubi'tf 
posture  he  was  in,  said,  friend,  have  yoa  any 
thing  to  do  to  poll ;  ii*  you  have  not,  why  m 
you  make  a  disturbance?  He  answered.  It 
may  be  I  have,  and  it  mi^  be  not  Fmy, 
Friend,  said  sheriff  Bethel^  if  yon  have  not, 
come  down,  1  went  from  thence  about  the 
ground,  and  did  not  see  the  least  Uow  gira^ 
or  any  appearance  of  passion. 

Thompson.  Before  Mr.  Bethel  came,  hem 
did  this  man  behave  himself,  did  he  not  sboni; 
and  behave  tiiinself  rudely  ? 

Holt.  Let  him  speak  of  himself,  kt  Ml 
words  be  put  into  his  mouth.  i 

Thompson*  Had  beared'coatonf 

Travers,  1  cannot  say  it. 

Tkompam,  Mr.  Tarrant,  what  can  yon  say  f 

Turrunt.  1  was  on  toe  groood  when  the 
sheriff  came^  I  ivas  at  some  distance  $  but 
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upon  the  otth  I  Hatc  takeD,  I  nw  Mr.  Bediel 
■M  tke  wftterman  ooniiiig^  together,  but  I  saw 
DO  Uovr,  and  I  am  ture  there  waa  not  one 
.blowgiren. 

Mr.  Wedcea,  QiTe  an  aoconnt  of  what  yon 


Wtehes.  My  lord,  1  saw  aheriff  Bethel  when 
he  came  into  the  ground,  and  went  np  the 
atepa ;  I  made  haale  alter  him,  and  waa  there 
all  the  while,  and  there  waa  nothing  like  a 
blow ;  hut  all  he  did  was  to  thia  porpote — 
Pmy,  Friend,  (aaid  he)  if  yon  have  no  right 
to  poll,  go  year  way,  what  hare  you  to  do 
here  ?  And  I  followed  after  htm  into  the  Ar- 
tiUery-gronnd,  and  there  waa  nothing  of  a 
blow,  or  any  thing  like  it. 
'  TVxMptoN.  You  were  there  all  the  while  ? 
•   Weet^.  Yea,  I  waa. 

Thompwn*  Yet  Maaon  aaith,  there  were  20 
falowa  giren. 

Weekes.  Upon  the  oath  1  have  taken,  there 
waa  none,  nor  any  thing  like  it. 
'  Holt.  Mr.  Weekes,  do  you  lire  in  London,  or 
do  you  lire  in  the  Borough  ? 
Weekes.  Sir,  1  live  in  London. 
Holt,  What  is  diis  witness  to  the  purpose 
then? 

Tkompsom.  May  not  a  man*  live  in  London, 
and  bo  a  good  evidEenee  here  P  Notwithstanding, 
e^l  Mr.  Gerrard. 
Mr.  Gerrard,  what  can  you  say  ? 
Gerrard.  I  waa  in  the  ground  before  Mr. 
Bodirl  came  out  of  the  polKng<- house ;  and  I 
taw  this  waterman,  and  Sam.  ^»ams,  thrusting 
of  people  down,  that  seemed  (o  be  for  Mr. 
Bediel  and  Smith,  ciying,  How  and  Rich. 

Wetku.  My  lord,  my  memory  (ailed  in  this 
point ;  but,  upon  the  oath  I  have  taken,  what 
that  gentleman  swears,  it  is  true. 

Thompion,  Pray,  Sir,  (as  you  ^seem  to  be  a 
sober  man)  were  any  blo\«s  struck  by  Mr. 
Bethel? 

Gerrard,  I  went  with  ^eriflT  Bethel  there 
at  that  tiDM^,  and  asked  the  waterman  what  he 
had  to  do  there  ?  I  cannot  well  tdl  what  an> 
Bwerhe  made;  but  Mr.  Slieritf  said,  If  you 
diavo  no  right  to  poll,  pmy  ^o  about  your  busi- 
ness. Upon  the  oath  1  have  tdcen,  he  did  not 
atrike  one  blow,  no  more  than  he  doth  nfiw, 
Standing  in  this  Coint  before  your  lordship. 
'  Lord  Majfor,  Was  there  any  pushing  or 
thrusting  by  Mr.  Bethel? 
«  Gerrmrd.  Upon  my- oath,  my  lord,  not  any. 
.  Thomm<m»  And  -you  say  you  were  there  all 
ihe  while,  and  saw  no  disltirtiBnoe  given  by 
Mr.  Bethel  P 

Gerrard,  I  am  sure  there  was  not.    ■ 
tampion.  Had  he  this  eoat  on,  or  no  ;  or 
had  he  not  a  campaign  coat  on  ? 

Gerrard,  To  the  best  of  my  remembrance 
hm  had  a  campaign  coat  on,  and  I  believe 
he  had. 

'I7umm$on,  Mr.  Hatfield,  pray  give  an  ac- 
count of  what  you  know  of  the  matter. 

Hatfield,  Tftere  were  two  men  which  I  saw 
in  red  coats,  which  pushed  down  the  people 
that  came  to  poll  ibr  Mr.  Bethd,  before  Mr. 


Bethel  came ;  and  had  not  Mr.  Bdhd  come  to 
appease  the  tumult,  1  do  believe  there  had  been 
much  mischief  done  by  thon  and  Sama. 

'  Thompton,  Upon  the  oath  you  have  taken* 
were  any  Mowa  given  ? 

Hatfield,  No,  Sir,  there  were  none. 

Tkompum,  Were  there  any  blows  given  by 
Mr.  Bediel  ? 

Hatfeld,  No,  Str^  •  not  one ;  lor  Mr.  Bethel 
being  informed  of  die  incivility  of  Maaon  and 
Sams,  Mr.  Bethel  came  civilly  to  them,  and  in- 
treated  them  to  come  down,  and  bid  them  be 
gone,  and  not  make  a  disturbance. 

Mullof,  Call  Lawrence  again,  to  shew  that 
Maaon  did  not  make  the  disturbance. 

Lawrence,  I  saw  Uobert  Mason,  and  the 
party  with  him,  behave  themselves  very  civil  *; 
and  the  disturbance  that  was  proceeded  from 
the  other  party. 

Thompson,  This  is  the  same  man  we  had 
but  now,  he  is  called  to  witness  again ;  a 
pretty  way  of  multiplying  witnesses :  1  appeal 
to  Mr.  Mason  himself,  whether  this  be  not  die 
same  man  you  called  imce  before  ? 

Thompson,  My  lord,  and  you  gentlemen  of 
Che  jury,  1  think*  the  case  is  plain,  and  needa  no 
arguments;  I  shall  only  take  notioe  how 
careful  these  men  are  (u  they  pretend)  to 
keep  the  king's  peace.  The  matter  you  see, 
in  short,  is  Mr.  Bethel  (who  stood  fora  parlia- 
ment-man of  this  place,  and  at  the  same  time 
bore  an  eminent  character,  as  sheriff  of  th^ 
city  of  London)  upon  infbrroation  given  of  the 
disturbance  made  by  this  Mason,  and  of  the 
unfairness  of  their  proceedings,  only  came 
ci filly,  and  took  him  by  the  arm,  persnading 
him  to  come  away,  and  make  no  dwturtNince. 

And  this  is  die  truth  of  the  case,  and  the 
mighty  battery  they  pretend  to.  Now,  sup- 
pose that  when  people  are  in  such  a  croud, 
and  upon  such  an  occasion,  there  were  some 
pushes  (as  is  the  utmost  here  pretended)  oould 
this  he  a  sufBcient  matter  to  ground  an  indfct- 
inent  upon  ?  No,  gentlemen,  no :  this  indict* 
rornt,  and  the  design  of  it,  is  to  raise  a  dost, 
and,  if  ]M>8«ible,  to  cast  reflectiona  on  Mr. 
Bethel ;  but  it  ia  more  than  they  can  do  in 
point  of  law,  by  any  matter  here  proved,  if 
Mason's  witnesses  do  swear  true  :  yet  you  nee 
liow  Mason  behaves  himself,  crying  How  and 
Rich,  striking  down  all  that  came  between 
Sam.  Sams  ami  him  ;  so  they  broke  the  peace, 
and  raised  the  disturbance  themselves.  And  in 
Uiat  case,  any  man  (and  why  not  Mr.  Bethel  f) 
might  have  taken  him,  and  cairied  him  befbre 
a  magistrate,  and  have  justified  it  But  noW| 
for  the  credit  of  the  thing:  you  see  that  none 
swears  it  but  Maaon  himself;  but  even  ho 
swears  to  that  impossibility,  so  over- reaches 
the  matter,  througn  the  excess  of  h»  passimi 
in  swearing,  that  no  one  can  believe  him  ;  if  he 
had  sworn  modesdy,  as  the  rest  did,  to  two  or 
three  pushes,  it  might  have  been  credited; 
but  to  SO  Mows,  no  one  can  believe  it  ;  neither 
doth  any  one  of  his  own  witecsscs  smear  like 
him,  or  of  so  much  as  one  blow  given :  so  diero 
is  not  one  word  Mason  saidi  can  be  credited. 
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Tbeo,  my  lord,  aduiit  it  to  be  m,  jet  yyu 
MW  Mr.  Bethel  ww  not  the  person  th^  tirst 
began  this  distnrbuice :  Now,  it*  the  other 
peitv  had  been  <ijidioted  and  tried^  as  indeed  it 
nad  been  much  more  fit  they  should,  we  could 
have  proved  much  against  them. 

And  as  to  the  fact,  and  manner  of  what  Mr. 
Bethel  did,  it  was  no  more  than  coming  in  a 
ciril  manner,  asking  whether  he  had  a  ri|rht 
to  poll ;  when  he  said  no,  he  took  him  civilly 
by  the  arm  and  led  him  down  ;  and  this  is  a 
jostifiable  assault,  being  the  nature  of  the 
thing  re<}uired  a  necessity  of  somewhat  of 
aetion  in  it.  I  appeal  to  yon  of  the^nry,  whe- 
ther there  be  any  cause  mr  this  indictment,  or 
colour  of  reason  for  yon  to  find  it  P 

Hoit,  Gentlemen  of  the  jury,  you  have 
lieard  the  evidence  on  boOi  sides,  and  the  ques- 
tion is.  Whether  in  yonr  consctencea,  you 
can  disbelieve  eight  witnesses,  that  swear 
positively  to  the  battery,  and  believe  those  wit- 
nessai  that  did  not 'see  it  P  If  you  acquit  Mr. 
Bethel,  you  must  necessarily  convict  eight 
persons  of  perjury :  Bat  if  you  do  not  find  tor 
Mr.  Bethel,  tlMs  other  vritnesses cannot  be  con* 
tided  of  p^ury ;  for  how  can  men  swear 
Idiougb  they  were  there  all  the  time)  that  they 
MnotseeP  Possibly  they  *  might  be  very 
hoAei^  men,  and  present  at  tlie  time,  and  yet  not 
see  Mr.  Belheletrike,  andsonotsweartoit:  But 
«iiVwitMS8es  swear,  very  true;  I  hope  vou  will 
be  guided  by  seine  and  oansoience,  and  not  by 
spectators  nuanonrs*  and  -apprehensions,  that 
<»ine  here  and  hiss  in  a  court  of  justice.  Now, 
«ight  witnesses  swearing  it,  ^I  do  Apped  to  the 
court,  whether  in  matters  of  this  nature  one 
witness  for  the  affirmative,  be  not  move  valid 
than  many  of  the  negative  P 

They  take  notioe  of  the  impoasifaility,  and 
why,  because  they  swear,  as  they  say,  at  an 
extravaraat  rate,  that  Mr.  Bethel  give  him 
twfnty  blows. 

Gentlemen,  if  Mr.  Bethel  will  beat  a  man 
extravagantly,  it  is  not  extravagancy  to  swear  it. 
Now,  Mason's  evidence  is  confirmed  by  all  the 
rest  prodaeed,  and  no  contradiction :  If  one 
«wear  ta  ten,  and  another  to  two,  and  another 
to  three,  is  this  inconsistent  P  No,  f^tlemen, 
it  is  evident  those  men  swear  cautiously  and 
learfiilly  ;*for  if  otherwise,  they  could  sivear 
to  as  many  as  tvrentv,  as  Mason  bath  done. 
WlM  is  the  best  judge,  he  that  felt  the  blows, 
or  they  that  swear  there  was  not  one  given  P 
He  that  felt  tliem,  I  am  sure. — Gentlemen,  it 
avas  in  a  crowd,'  it  is  possible  they  may  not  s»ee 
nil' ;  yet  their  evtd«iioe  is  a  coaourring  cir- 
tsumstance* 

Next  1  eome  to  the  point  of  law,  how  a  man 
fiiBt  is  a  candidate  at  an  elaction,  oao  beat 


any  man  that  stands  in  his  way;  Idonotun* 
derstand  that  to  be  law.  If  any  man  had 
beaten  Mr.  Bethel,  he  might  havo  beaten  hia 
again  in  his  own  defence;  but  there  was  no 
such  tiling,  Mr.  Bethel  saw  no  disturbance 
himself,  bofWas  informed  of  it,  and  so  became 
too  officious ;  though  he  wss  sheriff  of  London, 
yet  he  was  not  an  cmcer  there ;  for  he  was  not 
a  constable  there ;  and  it  was  a  oonstable'a 
office,  and  he  only  couki  have  seized  him ;  and 
not  a  constable  neitherv  unless  he  had  seen  the 
king's  peace  broken.— And  as  to  .what  Mr. 
Thompson  saith,  that  it  is  impossible  that  such 
an  election  should  be  carried  on  without  some 
bustle.  It  is  true,  in  a  crowd,  men  justling 
one  another,  and  by  accident  strike  another 
down,  it  is  uo  battery :  But  b  it  necessary  for 
Mr.  Bethel  to  thump  a  man  on  the  breast  P  Is 
it  necessary  for  Mr.  Bethel  to  beat  a  man  with 
his  caneP  Is  it  necessarv  for  Mr.  Bethd  to 

five  a  man  twenty  blows  r  Is  it  necessary  for 
[r.  Bethel  to  pluck  a  man's  coa|  off  his  back  P 
Is  it  necessary  to  an  election  P  It  is  not  neces- 
sary ;  and  so  being  not  pecessaiy,  is  not  by 
law  justifiable.  G^tlemen,  as  Mr.  Thompson 
saith,  it  is  a  case  of  example ;  I  say  so  too  ; 
and  it  is  fit  persons  that  wiU  do  sach  thiaggy 
should  be  made  an  example. 

Justice  Pyrs  afterwards  ssmmed  up  the 
evidence,  and  toM  the  jury  (as  Mr.  Holt  the 
counsellor  for  the  king  had  before  well  observed)) 
that  they  were  to  haveregard  to  the  positive  aflfa-- 
mative  evidence.  Mason  naving  sworn  positively 
to  several  bk)ws  that  were  stmck  by  Mr.  Be- 
tliel,  and  that  eight  witnesses  had  sworn  in  the 
affirmative,  and  that  though  there  were  seven 
witnesses  produced  by  Mr.  Bethel,  which  were 
on  the  negative  part ;  yet  they  were  to  observe, 
that  the  law  did  not  allow  of  those  negative 
evidences.  But  tor  that  so  many  had  sworn  in 
the  affirmative,  that  they  saw  a  thing  done,  and 
as  many  swpar  that  they  saw  it  not;  he  could 
not  tell  what  to  say,  but  to  leave  it  to  the  jury, 
saying,  that  one  sJfirmative  was  batter  than 
forU  negative  oaths. 

I&  the  Jury  went  oat,  and  in  a  very  short 
time  were  plessed  to  find  the  indictment,  and 
brought  Mr.  Bethel  in  Guilty. 

Then  Mr.  Betliel's  counsel  moved  in  arrest 
of  judgment,  for  that  no  indictment  faty  for  the 
wonls,  and  the  court  for  that  reason  staid 4fae 
judgment,  as  to  that  part  of  the  indictment, 
and  gave  judgment  uiAy  as  to  the  aasaott  and 
battery,  and  fined  Mr.  Betliel  five  marks. 
Cipon  whidi,  the  connn^l  for  the  king  moved  to 
have  him  taken  into  custody,  ^intil  he  paid  th« 
fine;  which  ha  piiesejitjy  |»id  and 
cbar^. 


rsp] 
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The  Gnod  Jury : 

Sir  Samuel  Barnardwton,  John  Bforden, 
Tboiniis  Pftpflloo,  JohnDubou,  Charles  H«aHe, 
E^anl  Rudge,  Humphrey  Ed^n,  John 
Bforrtce,  Edmund  Hamson,  Joarah  Wright, 
iohn  Cox,  Thomas  Parker,  Leonard  Robinson, 
Thomas  Shepherd,  John  Ftavell,  Michael 
Godfrey,  Joseph  Richardson,  Wiltiam  Emp- 
•on,  Andrew  Kendrick,  John  Lane,  John 
Hall. 

The  Oath. 

<  You  shall  diKgenUy  enquire,  and  true 
preseutroeote  make  of  ail  such  matters,  articles 
and  thu^ga,  as  shall  be  given  you  in  charge,  as 
of  all  oUier  matters  and  tbinffs  as  shall  come 
to  your  own  knowledge,  toucliingthis  present 
service  ;  tlie  kine^s  counsel,  your  fellows  and 
your  own,  you  shall  keep  secret ;  you  shall 
present  no  person  for  iiatred  or  malice ; 
neither  shallyou  leave  any  one  unpresented,  for 
feair,  favour  or  affection^  for  lucre  or  gain,  or 
any  hopes  thereof;  bat  in  all  things  you 
shall  present  the  truth,  the  whole  truth  and 
nothing  but  the  tnith,  ,to  the  best  of  your 
knowledge.    So  help  ^'ou  Goo.' 


243.  Proceedings  at  the  Old-Bailey,  upon  a  Bill  of  Indictment 
for  High  Treason,  against  Anthony  Earl  of  SHAFTESBCRr/ 
33  Charles  IL  November  24,  a.d-  1681. 

« 

L.  C.  J.  (Pemberton.)  Gentienien  of  Ibe 
Jury,  we  are  all  met  lMpe,ki  one  of  the  moit 
solemn  asserabKea  of  this  natioo ;  it  is  upOK 
theexacQtiaBof  justieeapon  snob  as  shtf  ba 
found  ofienders,  and  Guilty  of  the  breach  of  the 
king's  laws. 

This  commission  by  which  we  sit,  and 
youare  summoned,  dotn  in  Its  natiiK extend  to 
all  of^<9ncefe  whatsoever,  sguinst  the  laws  of 
the  land,  treasons,  misprisiona  of  treasons, 
felotties,  and  all  other  crimea  and  otkoem 
against  the  king  and  his  gofeniment,  such  as 
we Tulgarly  called  Pleas  frf*  the  Crown;  they 
all  fall  under,  our  cognizance  and  your  empiiiy^ 
in  a  general  manner.  But  I  muii  tdl  yoOt 
Uiere  is  a  particular  occasion  for  tfua  cinikus- 
sk>n  at  thk  time.  His  maies^  having  iafer- 
mation  of  some  evil  traiterous  dasigBs  agsanst 
his  fierson  and  government;  has  thought'  At  to 
direi:t  a  due  examination  of  them,  aAlhat  A^ 
persons  may  be  brought  to  condign  pimhii* 
mentwhosnall  be  found  Guilty  tfamor.  Yon 
roust  not  therefore  ezpeet  any  general  and 
formal  charge  from  me :  IVuhr,  I  came  hither 
this  morning,  with  an  apprentnsion  feat  yoa 
had  3'our  directions  given  you  before,  by  tha 


*  *'  A  bill  of  indictment  was  presented  to 
the  grand  jury  against  lord  Shaftesburjr.    The 
juiy  was  composed  of  many  of  the  chief  citi-  I 
aens  of  Lcmdon.    The  witnesses  were  exa-  j 
!nhied  in  open  court,  contrary  to  the  usual  t 
custom :   The  witnesses  swore  many  incredible 
things  against  him,  mixed  with  other  things 
thatlooked  very  like  his  extravagant  way  of 
talking.    The  draught  of  the  association  was 
.alsQ  brought  as  a  proof  of  his  treason,  thougli 
it  was  not  bud  in  the  indictment,  and  was 
proved  only  by  one  witness.    The  iury  re- 
turned ^  Ignoramus'  upon  the  bilL    Upou  this 
ihie  court  did  declaim  with  open  mouth  aja;ain$t 
these  juries ;  in  which  they  said  the  spirit  of 
the  party  did  appear,  since  men  even   u)>on 
.  onth  shewed  they  were  resolved  to  find  bilis  or 
*  ignoramus,'  as  they  pleased,  without  regarding 
the  evidence.    And  upon  this  a  new  set  of  .ad- 
drcssm  went  round  the  kingdom,  in  which 
they  expre^jcd  •  their  abhorrence  of  that  as- 
sociation found  in  lord  Shaf^sbury's  cabinet  *, 
and  complained,  that  justice  was  denied  the 
Idug ;  which  were  set  off  with  all  the  fulsom 
rhetoric  Uiat  the  penners  could  varnish  them 
with.     It  was  upon  this  occasion  said,  that  the 
grand  jury  ought  to  find  bills  even  upon  dubious 
evidence,  much  more  when  plain  treason  was 
•worn ;  since  all  they  did  in  nnding  a  bill  was 
only  to  bring  the  person  to  his  triiu,  and  then 
the  falshocra  of  the  witnesses  was  to  be  de- 
tected.    But  in  defence  of  these  *■  Ignonunus' 
juries  it  was  said,  that  by  the  eaq^ce8»  words  of 


their  oath  they  were  bound  to  make  true  pr»> 
sentments  of  whal-shM>uld  appear  true  to  them : 
And  therefore,  if  they  did  not  belicfre  die  eifi- 
dence,  they  could  not'find  a  bill,  thoa|[h  awom 
to.    A  book  was  vnrit  to  support  that,  m  which 
both  law  and  reason  were  brought  to  oonfirm 
it:  It  post  as  writ  hy  lord  Kssct,  though  1  mt- 
derstood  allerwards  itvraa  writbySouMrs,  win 
was  much  esteemed  and  tdten  viaited^  by  lord 
Essex,  and  who  trusted  himaelf  toT  him,  and 
writ  the  best  papers  that  came  out  intiiattiBie. 
It  is  true,  by  tlie  practice  that  had  geuerally 
prevailed,  grand  juries  were  eaiyin  findii^ 
bills  upon  a  slight  and  probable  evidence.  But 
it  was  made  out,  diatthe  worda  of  their  osA, 
and  the  reason  of  the  law  seemed  to  ohKge 
them  to  make  no  presentments  but  such  as  they 
believed  to  be  true.    On  the  other  hand  a  pn- 
vate  ill  opinion  of  a  witness,  or  the  looking  on 
a  matter  as  huavdible,  did  not  seem  to  warrant 
the  return  of  an  ^  Ignor^us:'  That  seemed  to 
belong  to  the  jury  of  life  and  death;    The 
chief  complaint  that  was  made  in  the  addressta 
was  g^unded  on  their  not  finding  the  bill  on 
the  account  of  the  draught  of  the  aawKiatian : 
And  this  was  in  many  respects  very  unreason- 
able.    For  as  that  was  not  laid  in  the  bill,  so 
there  was  but  one  witness  to  prove  it ;  nor  did 
the  matter  of  the  paper  rise  np  to  the  chaige 
of  high  treason.    And  now  Dugdale  and  Tor* 
bervile,  who   had   been    the  witnesses  upon 
whose  evidence  lord  Stafford  was  condemned, 
being  within  a  year  detected,  or  «t  least  aua> 
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Reoorder ;  for  it  is  onr  usoal  way,  not  to  come    under  your  eiH|ttiry  of  a  Griknd  Idqinst,  im- 

imnielled  by  virtne  of  such  a  commission  at 
targ«  ;  nor^muat  you  expect  I  shonld  acquaint 
you  with  aiitbe  crimes  tliat  you  may  enquiie 
of  as  such  an  Inquest. 

I  diall  content  myself  so  far,  asdn  the  sud- 
den I  can  recollect  my  thoughts,  to  acquaint 
you  with  the  nature  of  those  bills  ;  witti  the 


until  the  juries  are  sworn  in  this  plaoe,  and 
their  duvctions  giten  them  ;  but  ainoe  I  find 
itotterwiae^  I  take  it  to  be  my  duty  to  say 
somediittg  l6  yon,  but  shall  not  go  about  now 
.10  mike  any  such  Ibrmal  charge,  as  in  com- 
missions  or  this  nature  is  wont  to  be  done ; 
•■or  to  give  an  account  of  all  oflhnces  that  fall 

pected  of  this  YiUany,  I  could  not  but  reflect  on 

.what  he  said  to  me,  that  be  was  confident  I 

>«hmild  see  wi^n  a  year  that  the  witnesses 

would.be  found  to  be  n^es."    1  Burnet,  500. 

<^'  CoDedge's  blood  was  too  mean  a  sacrifice 

Ao  a|ipeaae  the  ofieufing  ghosts  of  the  martyred 

itonaa  saiats,  and  was  but  an  inkt  to  spill  nobler 

blood;*  therefore  upon  the  Slst  of  Aurust  he 

•was  executed ;  *and  upon  the  94th  of  Novem- 

%ber  fottowing,  1661,  theeartof  Sbaltebury  had 

a  bill  of  HiSi-Tresson  at  the  sessions  of  the 

*  Old  Bailey,  liondon,  preferred  against  him. 

«*  Upon  the  90th  of  April  ld79  the  king  afler 
-ha  had  aent  the  duke  into  Holland,  dissolred 
his  idd  pfiry-councfl,  and  chose  a  new  one, 
whereof  the  eari  of  ShaflkesboTy  was  president; 
.sAd  in  parliament  declared  the  ill  effects  he  had 
found  of  siufifle  councOi  and  cabals,  and  there- 
fore had  made  choice  of  this  council ;  which, 
MOEi  to  the  advice  of  his  great  council  of  par- 
iiament  (which  he  would  otien  consult  in  all  his 
weighty  and  important  afiairs)  he  would  be  ad- 


hired  a  riiip  caHed  the  Abigail,  and  victualled 
her  for  die  master  and  ten  men,  and  sucti  other 
passengers  as  he  should  take  in.    . 

*<  In  this  number,  one  Mr.  John  Booth,  de- 
sired that  he  and  his  family  might  accompany 
the  captain  to  Carolina,  which  was  agreed  tO; 
but  the  captain  being  under  several  disappout^ 
ments,  and  the  charges  of  the  ship's  lying  m  the 
river  four  months,  unsupportable,  ne  was  ar- 
rested and  thrown  into  the  CoEdnter:  from 
whence  he  removed  himself  to  the  King's- 
bench.  The  captain's  necessities  were  eqaal, 
or  more  than  those  of  the  Irish  evidence ;  but 
the  cantain  (at  least  as  he  supposed^  had  no 
need  or  a  pardon,  for  anything  designee  againft 
-the  king  and  jrovemnteut,  as  the  Insh  evraence 
had ;  so  the  mat  attempt  upon  him  was  to  hire 
him  to  give  evidence  agamst  <ny  tord  of  Shaftea* 
bury. 

*'  If  Empson  and  Ih&dtey  were  so  zealous  to 
fill  Henry  the  Seventh's  coffers,  by  stnuniug  the 
penal  laws  to  utmost  rigour,  as  the  vogue  went, 
Graham,  Baynes,  and  Burton,  were  as  zealous 


nse»  by  this  privy-council ;  and  totakenway   to  pack  juries,  and  ^ocnre  evidence  for  carry- 
influenced  by  Popish   ingon  this  black  desis[n. 


all  jeaidusy  that  he  was 

cooncils,  he  had  sent  his  Brother  beyond  sea. 

<^  But  now,  quanto  mutatta  !  .  No  more  par- 
liamenta  so  kog  as  this  kingMves.  The  coun- 
cil, whose  advice,  next  the  parliament,  he  would 
take,  is  now  dissolved,  and  the  president's  life 
IB  soii)g^ht'for ;  the  duke  of  late  sent  away,  that 
be  night  not  influence  the  kind's  councils, 
ia  now  returned,  and  governs  air,  and  made 
high  commissioner  of  Scotland,  where,  at*  this 
tine,  he  is  contriving  the  destruction  of  the 
noble  earl  of  Argyle 

that  of  my  lord  of  Shaftesbury,  az^d  both  art 
their  parts  under  the  veil  of  sacred  justice. 
But  how  to  bring  the  ear)  of  ShafVesbtny  upon 
the  stagie,  was  matter  of  great  ennuh'y ;  otner 
evidence  besides  Irish,  and  those  Collnlge  had 
so  baffled,  could  scarce  he  found,  an^.tras  evP 
dence  *twas  feared,  would  no  morlsrf  r<^ail  upon 
a  Loidun  Grand  Jmy,  than  before  it  did  when 
.  tho  bill  waa  preferred  agunst  Colledge. 

•*  Captain  Henry  WiUdnson  was  a  Yorkshire 
j^tleman  who -having  served  king  Charles  1. 
in  his  wan,  and  been  very  instrumental  in  the 
restoration  of  king  Charles  II.  bebig  fallen 
into  decay  ^a  fote  usually  attendingthe  cavaKers 
who  servea  either  of  those  Idngs)  was  for  his 
nifierings,  integrity  and  honesty,  preferred  by 
the  earls  of  Craven  and  Shaftesbury  to  be  Go- 
vernor of  Carolina,  and  one  of  bis  sons  to  be 
Surveyor  General  of  it,  and  another  a  register. 
Clantam  Wflldnson  made  use  of  the  little  stock 
he  nad  lefl,  and  such  credit,  as  he  could  pro- 
to  ft  hinacif  upon  this  nearant,  and 


*<  Upon  the  8th  of  October,  Bavnes  ntiade 
his  first  attack  upon  the  captain,  ana  told  him 
that  he  had  been  lately  with  Mr.  Graham,  who 
had  a  great  interest  with  my  lord  H.  and  that 
the  captain  could  not  but  know  nltich  of  my 
lord  Shaflesbory's  desi^s,  *and  that  he  had 
now  a  desired  opportunity  to  discover  them  ; 
and  urged  the  captain  not  to  deny  the  proffer, 
and  that  he  need  not  fear  his  getting  a  pardon  ; 

Ibut  the  captain  was  constant  that  he  knew  no- 
^  .  ^^^^  ®f  ""^y  ^ch  desiffn.  By  this  time  Booth 
was  a  prisoner  in  the  King's^hench,  as  well  as 
the  captain ;  and  upon'  the  lldi,  Booth  at- 
tacked Ae  captain,  and  told  him  he  might  have 
500/.  per  annum;  or  10,000/.  if  he  would  dis- 
cover what  he  knew  of  my  lord  Shaflesbuiy's 
design  against  the  king,  and  that  the  ci^taia 
shomd  appear  at  couit,  and  have  assurai^pe  of 
it  frtmi  persons  of  honour;  but 'this  wrought 
not  upon  the  captain  neither.  Upon  the  13th 
Baylies,  Booth,  and  Graham  renewed  the  pro- 
mises Baynes  and  Bootli  had  made,  and  ^t 
he  should  have  the  king's  promise  for  we 
same,  and  his  royal  word  for  a  reward  for  lAu 
sufferings ;  and  that  Graham  was  sent  by  soiue 
of  the  councfl  to  bring  the  captain  to  the  kioffy 
and  that  he  had  an  or&r  for  it.  But  all  would 
not  do ;  for  the  captain  was  resolved  not  to  go 
to  Whitehall,  if  he  could  help  it.  Upon  the' 
14th  Booth  told  the  captain,  that  Mr.  Wilson 
my  lord  Shaftesbury's  secretary,  (who  was  a 
prisoner  in  the  Gate-house)  had  sent  to^^a 
oouticil,  that  he  WQ^d  come,  and  discdveir  all 
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^nquiiy  wliereof,  you  sball  fttpreseot,  upon 
Urn  ooeasioD,  be  troubled,  And  your  duty  ^n- 
oerniog  this  enquiry.  I  hinted  to  you  at  fint 
that  they  are  matters  of  High  TVeaaon,  which 
IB  a  crime  of  the  greatest  and  liighest  nature  of 
any   crime  that  can  be  committed  against 

— — -  ■  ■      '  ■  >  i 

he  knew,  and  therefore  bo  urged  the  captain 
to  have  the  honour  of  being  the  first  discoverer, 
ami  that  to  the  former  promises  the  captain 
should  have  500/.  per  annum  settled  on  him 
in  Ireland  by  the  duke  of  York :  But  all  to  no 
purpose. 

''  Upon  the  IMh,  Booth  and  Baynes,  attacked 
the  captain  again  ;  The  captain  askod  Baynes 
wliy  ne  was  so .  uigent  for  bis  testimony ; 
Ba^'nes  answered.  That  as  yet  they  Iwd  none 
l>ut  Irish  evidence,  which  would  •not  be  be- 
lieved i  but  if  tlie  capuin  came  to  it  lie  was 
not  blemished  in  his  credit ;  and  then  Bayne^ 
told  him,  if  he  would  not  go,  he  bad  a  Ha- 
beas Corpus  fi\)m  my  lord  chief  justice  Pem- 
berton,  to  carry  him  to  Whitehall. 

"  In  tlie  afternoon  the  cantain  was.  carried 
by  bis  Habeas  Corpus  to  Wnitehall,  and  exa- 
mined in  the  secretary  *8  ofice  by  my  lord  Con- 
way, and  secretary  Jenkins  |  and  in  bis  exa- 
mination, in  comes  tlie  king  mU>  the  office,  as 
before  be  had  done  into  the  dutchess  of  Ports- 
mouth's chamber,  when  my  lord  H.  came  to 
kiss  her  hand ;  and  there  thekmgtold  the  cap- 
tain he  had  served  his  father  and  him  ftithfuUy , 
and  hoped  he  would  not  now  dedine  his  obeJi- 
cnce ;  to  which  the  captain  answered  he  never 
deserved  to  be  suspected.  Then  the  king  told 
him  be  had  not  tne  opportunity  to  serve  bis 
fiiends,  but  hoped  he  might :  Then  the  kiny 
examined  him  what  be  knew  of  mv  lord  Shaf- 
tesbury having  a  deagn  aganist  Lis  person; 
but  the  captain  upon  nis  oath  denied  that  he 
knew  any  thing,  so  the  long  left  him  to  the  far- 
ther examination  of  secretary  Jenkins. 

"  But  this  business  did  not  stay  here ;  for 
the  captain  was  carried  into  another  room,  where 
were  present  the  lung,  my  lord  chancellor, 
the  lonl  chief  justice  Pemlierton,  and  several 
,  other  of  the  nubility*  vrith  Graham,  Baynes 
and  Booth ;  where  my  lord  chancellor  was 
^ery  sharp  upon  the  captain,  and  put  several 
^questions  to  him,  which  be  could  not  answer, 
and  told  the  captain,  there  were  two  aorta  of 
mdvanoements,  and  that  the  captain  was  like 
to  come  to  his  trial  before  the  lord  Shaftobury. 

<*  The  business  was,  Bootb  bad  sworn  that 
the  captain  had  a  commission  from  my  lord 
ISbaflwury,  for  a  troop  of  fifty  men,  to  be 
my  lord's  guards  against  the  kmg,  and  that 
Booth  was  listed  in  it :  Tbis  Bootb  nad  sworn, 
but  was  so  unfortunate  in  it,  as  to  swear  this 
was  when  the  parliament  was  at  Oxford,  at 
which  time  the  captain  was  making  his  pre- 
parations for  his  intended  government  of  Caro- 
Ima  :  but  whether  the  king  believed  the  cap* 
tain  or  Booth,  is  unknown ;  but  it  stopped  here, 
and  the  captain  was  no  higher  advanced  upon 
Booth's  oath,  nor  could  be  prevailed  upon  to  be 
•  wttoess  agaiost  my  k>ni  Shafieabury,  tbough 


man:  Other  orimca,  as  fekMues,  riots,  trea* 
passes,  and  tbingw  of  that  nature,  tbey  may 
occasion  dtacHrdera  and  troublea  in  a  alate  or 
a  kingdom  ;  but  I  must  teU  you^treasoaattibes 
at  tbe  root  and  life  of  all :  Ittanda  to  destroy 
the  very  goverament,  both  king  and  aolQacti,  ^ 

his  wife  was  as  much  tempted  to  have  it  so,  as 
the  captain  was ;  so  the  captain*aonly  advaaee- 
ment  was  to  be  remaadiHl  to  priaoa. 

*'  However,  it  was  resolved  that  my  lord 
Shaftesbury  should  be  proseeated,  and  so  upaa 
the  24tb  ol  November  a  bill  of  High-3Yi!aian 
was  preferred  against  him  to  the  great  inquest 
at  the  sessions  house  in  the  Old  Baiky  :  andl 
Baynes  proved  a  true  prophet,  tbooab  Bootb 
swore  to  the  captain's  command  of  fifty  aiea, 
to  be  a  guard  to  my  lord  ;  for  tbe  jury  neillMr 
balievea  him  nor  toe  evidence  so  bdHed  at  Cd-^ 
ledgers,  trial,  nor  the  Irish  evideaoe  added  to 
thai,  and  so  returned  an  *  t^^iioramus'  npon  it« 

**  Suetoniua,  m  the  life  of  Tiberius,  says,  be 
never  could  have  made  such  ravages  upon 
the  Roman  empiire,  and  excsoised  aucb  cruel- 
ties, if  hehadnot  been  badbed  by  anoAcioas 
and  flattering  senate,  which  earned  the  fbeo 
of  justice  in  it :  And  though  it  be  eridont, 
that  for  near  eighty  veers,  tlMoe  thiee  kiaga  ^ 
the  Scottish  race  had  been  endeavQuring*to  «•• 
taUish  an  arbitrary  and  tyrannicbl  goverotntat 
over  tbis  nation,  vet  exceiit  king  James  the  first, 
who  if  his  necessities  baa  nut  tbrced  bim,  weald 
have  never  had  a  parliament  afW  the  fimt  y  aod 
M'ho  by  his  own  authority  created  so  many 
monopolies,  and  benevolences,  and  in  the  ptv- 
lianient  of  tlie  19tb  and  18th  years  of  his  reiga, 
without  anv  colour  of  justice,  imnriaoned  so 
many  wortny  gentlemen,  without  the  beaefilof 
Habeas  Corpus's,  for  their  debalea  in  pavtia- 
ment;  yettheseotber  two  pretended  to  raise 
their  tyrannies  under  the  form  of  jnstioe,  and 
tharefore  Cbarlea  the  First,  after  he  ferl5 
yean  together,  bad  not  only  exceeded  lua  fa- 
ther in  granting  monopolies,  and  raising  meaoy 
by  loans,  benevdenoea,  coot  and  oondoet  maaey ; 
but  also  in  taking  the  customs  widiout  great  of 
narUament,  and  sack  as  were  never  graalad 
by  parliament;  and  in  further  raisng  alap 
money,  and  impriaoning  the  members  of  per- 
liament  without  benefit  of  their  Haheaa  Cor- 
pus's; 3^et  he  thoofl^t  best  to  do  it  b]F  sack 
judges  as  he  shoula  make :  So  this  king,  ia 
the  executiops  of  Fitsbarris  aad  CoUedgr, 
would  have  the  colour  of  justice  by  a  fima  of 
law,  for  which  there  waa  no  law. 

"  But  as  the  knights  of  Malta  could  make 
knigfataof  their  or£r  fbr  csgfat  pence  a  piece, 
yet  couk)  not  make  a  soklier  or  seaman  :  So 
these  kings,  though  diey  could  moke  what 
judffes  they  nleascd,  to  do  their  buamess,  yet 
could  not  make  a  grand  jury,  from  whom  the 
judges  in  all  criminal  cases  between  the  kng 
and  sul^ect  must  take  their  measures :  Tbeoe 
grand-juries  in  London  are  retuiiied  by  tbo 
sheriflsi  and  the  sherifis  are  cbofSH  by  tk» 
livery. 

t«  this  diflh^uby,  aft^rmy  hwd  SbaArflhvjr'a 
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variety  of  opinions  conoeniing  treason,  ancf 
there  were  many  disputes  about  it,,  what  should 
be  treason,  and  what  not ;  and  therefore  it  was 
thought  fit)  by  the  wisdom  of  our  ancestors, 
to  have  a  law  to  declare  treason  ;  and  by  the 
statute  of  tlie  2.5th  of  £d.  3,  there  was  a  plain 


asid  the  lires,  interests  and  liberties  of  all,  and 
therefore  has  always  been  looked  upon  as  a 
crime  of  the  most  notorious  nature  fnat  can  be 
wbatsoeter,  and  accordingly  punishments  have 
been  appointed  for  it  of  the  highest  and  severest 
extremity.    There  was  at  common  law  great 

» 

t}ase,  put  the  court  to  their  trumps,  and  at  pre- 
sent a  stop  to  their  proceedingi :  The  assis- 
tance ol*  the  duke  of  York  was  neoessarV)  but 
attiiis  time  he  was  busy  in  Scotland,  as  odbre 
saM.*'    9  Roger  Cokeys  Detection,  308. 

An  encomiastic  aoeount  of  Shaftesbury  printed 
in  Uie  Harieian  Miscellany,  vol.  5.  -h.  368, 
mder  the  tide  of  '^  A  brief  account  of  many 
^*  memorable  passages  of  the  life  and  cfieath  of 
*^the  eari  of  Smftsbury,"  &c.  concludes 
ditn : 

*'  I  shall  give  one  memorable  passage  said 
t»  have  passcn  between  the  earl  and  some  of  the 
popish  lords,  soon  after  his  commitment ;  the 
story  is  this :  meeting  accidentally  with  one  of 
tbe  popish  lords,  he  was  asked  by  him,  *  What 
^his  lordship  did  there,    and  that  he  little 

*  bought  to  have  his  good  company  ?'  to  which 
the  earl  of  Sbalbbury  replied,  ^That  he  had 

*  lately  been  sick  of  an  ague,  and  was  come 

*  tfiere  to  tidce  some  Jesuits  powder.'  It  was 
and,  during  the  whole  time  of  -his  lordship 
bemff  in  the  Tower,  he  remained  very  cheer- 
iiii,  beyond  what  could  have  been  expected  Irom 
A  person  laboming  under  such  extreme  pains 
aad  diseases.  During  the  eari*s  imprisonment, 
nany  made  it  their  bu«ness  to  detract  and 
irHii^  him ;  and  it  was  their  mode  to  drink  his 
health  at  an  hempen  string,  and  call  him 

*  Tory  Tapskin,'  (alluding  to  the  tap  which 
had  Men  applied  upon  the  breaking  out  of  an 
nicer),  and  *  king  or  Poland  !*  (It  was  a  stand- 
ing joke  among  the  opponents  of  Shaftsbury, 
tiiat  he  hoped  to  be  cliosen  kin^  of  Poland  at 
the  vacancy,  when  John  Sobieski  -was  elected.) 
After  ^e  earl's  trial,  it  is  reported  he  arrest- 
ed one  Baines,  one  of  the  witnesses,  for  a  con- 
«pinicy,  also  several  others;  but,  being  not 
suilered  to  have  his  trial  against  them  in 
liondon  and  Middlesex,  he  remitted  the  same 
till  another  opportunity." 

**  Shaftesbury,  afraid  of  a  trial,  offered,  if  the 
king  pleased,  to  go  and  live  in  Carolina.  The 
Lord  Chamberlain  was  for  the  kind's  hearken- 
ing to.  him."  Macpherson's  Life  of  king 
James  the  Second,  written  by  himself.  See 
the  Introduction  to  the  Case  oflord  Clarendon, 
TOl.  6,  p.  291,  of  this  Collection. 


Nofth  is  very  aorimonious 
hnry.    Dryden,  too,  is  very  severe  upon  him, 
ahiragh  with  some  qualification : 

**  A  oame  to  all  succeeding  ages  cors'd ;  - 
For  dose  designs  ftnd  crooked  counsel*  fit, 
fiagacious,  bold,  and  tarbulent  of  wit; 
Restless,  oniixM  in  principles  and  place. 
In  pttwV  unpleas'd,  \mpatient  of  disgrace : 
A  fiery  soul,  which,  working  oat  its  war. 
Fretted  the  pigmy  body  to  decay, 
Jkad  o'er^intbriii'd  thr  tenement  of  day. 


A  daring  pilot  in  extremity ;  [high. 

Pleas'd  with  the  danger,  when  the  waves  went 
He  sought  the  storm ;  bur,  for  a  calm  nntity 
Would  steer  too  nigh  the  sands,  to  bonst  his  wit.  . 
Great  wits  are  sure  to  rundness  near  ally'd, 
And  thin  partitions  Ho  their  bounds  divide ; 
Else  why  should  he,  \vith  wealth  and  honoar 

bless'd, 
Refuse  his  age  the  needful  hoars  of  rest  ? 
Ponish  a  body  which  he  could  not  please ; 
Bank  rapt  of  hfe,  yet  prodicJ  of  ease  ? 
And  all  to  leave  what  with  his  toil  he  won^ 
To  that  unfeather'd,  two-legg'd  thing,  a  son ; 
Got  while  his  soul  did  huddled  notions  try^ 
And  born  a  shapeless  lump,  like  Anarchy. 
In  friendship  false,  implacable  in  hiite ; 
Resolv'd  to  ruin^  or  to  rule  the  state. 
To  compass  this,  the  triple  bond  he  broke  ; 
The  pillars  of  the  puhUc  safety  shook ; 
And  fitted  Isr'el  for  a  foreign  yoke : 
Then  seia'd  with  fear,  yet  still  affecting  fame,. 
Usurp'd  a  patriot's  aIl*atoning  name  : 
So  easy  ttill  it  proves,  in  fiictious  times,    ' 
With  pobiic  zeal  to  cancel  private  crimes. 
How  safe  is  treason,  and  how  sacred  ill. 
Where  none  can  sin  against  the  people's  will ! 
Where  crowds  can  wmk,  and  no  offence  be 

known, 
Since  in  another's  guilt  they  find  their  own  f 
Yet  fame  deserv'd  no  enemy  can  pudge ; 
The  statesman  we  abhor,  but  praise  the  judge. 
In  Isr*d's  courts,  ne*er  sat  an  Abethdip 
With  more  discerning  eyes,  or  hands  more 

clean ; 
Unbrib'd,  unsought,  the  wretched  to  redress. 
Swift  of  dispatch,  and  easy  of  access. 
Ob !  had  he  been  content  to  serve  the  crown 
With  rirtucs,  only  proper  to  the  gown — 
Or  had  the  rankness  of  the  soil  l&en  freed 
From  cockle,  that  oppressed  the  noble  seed— ^ 
Darid  for  him  his  tuneful  harp  had  strung, 
And  Heaven  had  wanted  one  immortal  song. 
But  wild  ambition  loves  to  slide,  not  stand, 

And  fortnne's  ice  prefers  to  virtue's  land.^ 

##•*••#•. #««#eir 

•'  A  martial  b^ro,  first,  with  early  care. 
Blown,  like  a  pigmy  by  the  winds,  tp  war ; 
A  beardless  chief,  a  reoel  ere  a  man ; 
So  youn^  his  hatred  to  hi^  prince  began. 
Neat  this,  (how  wildly  will  ambition  steer !) 
A  vermin,  wriggling  m  th'  usurper's  ear. 
Bart'ring  his  vend  wit  for  sums  of  gold. 
He  cast  himselfinto  the  saint-like  mould; 
Groan'd,  sigh'd,  and  pra/d,  while  godliness  waa 

gain, 
The  loudest  bagpipe  of  the  sqoeaking  train. 
But,  as  'tis  hard  to  cheat  a  juggler's  eyes. 
His  open  lewdness  he  conid  ne'er  dl«guise. 
There  split  the  saint ;  for  hyppcritic  zeal 
Allows  ni  sins  hat  those  it  dm  conceal. 
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4edar«tMm  nftde  of  ivhat  was  trewm,  and 
what  not :  By  that  law, '  For  any  one  to  com- 
<  paaoy  imagtee,  or  intend,  the  death  of  the  king* 

»  ■-     ■     -  ^        ■  ■      ■  ,  ^ — 

Whoring  to  scandal  gives  too  large  a  scope  : 
Sainti  most  not  trade  ;  but  they  may  interlope. 
Th'  ungodly  principle  was  all  the  same, 
But  a  gross  cheat  betrays  bis  partner's  game. 
Besides,  their  pace  was  formal,  grave,  and  slack ; 
His  nimble  wit  outran  the  heaTj  pack  : 
Yet  still  he  found  his  fortune  at  a  stay, 
Whole  droves  of  blobckeads  choaking  up  his 
They  took,  but  not  rewarded,  bis  advice  ;^[ way: 
Villain  and  wit  exact  a  double  price. 
Pew'r  was  his  aim ;  hut  thrown  from  that  pre* 

tence, 
The  wretch  torn'd  loyal  in  his  own  defence. 
And  malice  reooncil'd  him  to  his  prince. 
Him,  in  the  anguish  of  his  soul,  he  serv*d, 
Rewarded  faster  still  than  be  deserv'd. 
Behold  him  now  exalted  into  trust. 
His  counsels  <»(i  convenient,  seldom  just. 
E'en  in  the  most  sincere  advice  be  gave* 
He  had  a  grudging  still  to  be  a  knave. 
The  frauds  be  learnt  in  hisf  anattc  years. 
Made  him  uneasy  in  his  lawful  gears  : 
At  best,  as  little  honest  as  be  could, 
And«  hke  white  witches,  noiscbievnusly  good* 
To  his  first  bias,  longingly,  he  leans. 
And  rather  would  be  great  by  wicked  mfans.'* 

Mr.  Fox  in  a  letter  to  Seijeant  Hey  wood 
writes: 

*'  I  am  quite  gltd  I  have  little  to  do  with 
flhaflesburv  ;  for  aa  to  making  him  a  real 
patriot,  ormend  to  our  ideaa  m  liberty,  it  is 
mpoesible,  at  least  in  mf  opinion.  On  the 
other  hand,  he  ia  very  far  from  being  the  devil 
he  is  described.  Indeed,  he  aeems  to  havo 
^een  strictly  ^  man  of  honour^  if  that  praise 
can  be  given  io  one  destitute  of  public  virtue, 
and  who  did  not  consider  cathmica  as  fellow 
creatures ;  a  feeling  very  common  in  those 
limes.  Locke  was  probably  caught  by  his 
splendid  qualities,  his  courage,  his  openness, 
hispar^ zeal, hi^ eloquence,  his  fair  dealing 
wiA  his  friends,  and  his  superiority  Io  vul- 
gar corruption.  Locke's  partiality  mi^ht 
nuke  hjni,  on  the  otlier  hand,  Uind  to  the  in- 
difihrenoe  with  which  he  (^ihaftesbury),  es- 
poused* either  monarchical,  arbitrary,  or  re- 
fublican  principlea,  as  best  suited  his  ambi* 
tion;  but  could  it  make  him  bU^id  to  the  re- 
lentless cruelty  vrith  which  he  persecuted  the 
papists  in  the  af&ir  of  the  popisn  plot,  merely, 
•8  It  shofdd  seem,  because  it  suited  the  purposes 
of  the  piuty  with  wl^ich  he  was  then  engaged  f 
—You  know  that  some  of  the  imputations 
against  bin)  are  certainly  false :  the  shutting 
up  the  Exchequer,  for  instance.  But  the  two 
great  blots  of  sitting  on  the  Regicides,  and  bis 
conduct  in  the  popish  plot,  can  never  be  wiped 
off.  ThesecondDutcnwarisa  bad  business, 
IB  which  be  engaged  heartily,  and  in  wbich 
(notwithstanding  all  his  apologists  say,^  he 
would  have  persevered,  if  he  had  notlband  the 
loDg  was  cheating  him." 

1 


for  J  will  give  you  no  rooreof  that  stsiirte,  nor 
oonoeming  the  senae  thereof,  than  may  be  fior 
your  purpose  now,  I  say,  bv  that  law,  *  la  oosb« 

*  pass,  inuufine,  or  intend  the  death  of  the  kingt 
'  and  todeclfue  it  by  overt-act,  or  to  levy  war 

*  against  the  kmg,'  were  declared  (suKNigst 
other  things  in  that  statute  mentioned)  to  be 
UighTreason:  And  this  hath  obtained  tor  fatwv 
among  us  ever  since  ;  and  by  that  standing 
law,  nothing  is  to  be  accounted  treason,  but 
what  is  therein  particularly  declared  so;  but 
upon  many  emergent  oocasioos,  there  hath 
been  aeveral  other  lawa,  as  the  case  hath  re- 
quired now  and  then,  fhr  to  declare  and  hnng^ 
other  particular  Crimea  within  the  compass^ 
treason^:  So  there  was  a  law  made  in  queen 
Elisabeth's  reign  for  enactiiy  several  crimen 
to  be  treaaons,  during  her  ine ;  which  wan 
made  upon  the  occasion  of  the  inveterate 
malice  of  the  Roman  Catholics  against  h«r 
and  her  government ;  and  so  there  hath  beoi 
in  other  king's  reigns  upon  other  occasions. 

Amongst  the  rut,  it  was  thought  fit,  by  the 
pariiamcnt  assembled  here,  in  the  13th  vear  of 
this  present  king,  Io  make  a  partienlar  law  fs» 
the  enactinff  and  dedarin^  several  crimes  to  be 
tressons,  during  this  kmg*s  life ;  tbey  had 
great  grounds,  and  too  much  occasion  for  It, 
and  so  they  e^qnessk  in  the  nraambleef  thsil 
law.  The  wounds  which  the  tben  late  trean  w 
had  made,  Ihat  had  ao  far  obtained  in  this  kintf* 
dom,  were  then  still  bleeding,  ripe  and  soarasly. 
ck)sed-,  many  tiaiterous  positions,  and  many 
seditioua  principlea  were  spread,  and  had  oIh 
tained  and  gained  footing  among  the  peopieoC 
this  kingdom ;  and  the  parliament  hM  reasaa 
to  believe  that  where  they  had  be^n  so  malieions- 
ly  bent  against^ie  kmr  and  his  family,  and  had 
taken  off  bis  fslAer,  and  maintained  so  long  and 
dangerous  a  war  against  him,  almost  to  the  utter 
destniction  and  extirpation  of  him,  and  all  bin 
good  subjeds,  and  of  his,  and  all  our  inlBSCSta»- 
properties  and  Uberties,  and  had  ^moatde»> 
troyed  a  flourishing  kingdom ;  here  they  ha4 
reason,  I  say,  to  be  careful,  to  prevent  the  lik» 
mt!<)chieft  for  the  future ;  therefore,  gentlenep,* 
they  did  think  fit  to  make  a  new  Uw  for  Hu* 
purpose ;  and  whereas  the  law  before  vraa,  tha% 
It  sliould  be  treason,  to  compass,  imagine,.or 
intend  the  death  of  the  king,  so  as  it  were  de* 
clared  by  overt-act ;  new  they  thought  it  would 
be  dangerous  to  stay  till  an  overt-act  should 
declare  the  intention :  for  when  they  had  seen 
such  malicious  and  evO  designs  against  the 
king  and  supreme  authority ;  and  that  they  had 
prevailed  so  far,  as  to  murder  one  kiAg  and  bn* 
nish  another;  and  had  gone  a  great  way  in  the 
destniction  of  the  government  of  thia  kingdwD, 
absolutely  to  root  it  quite  out ;  they  bad  reanon 
then,  as  much  as-thev  could,  to  prevent  the 
designs  before  they  should  grow  full  ripe^  ^md 
vent  themselves  in  ovoit-acts ;  iKer^fore,  it  was 
enacted  by  that  statute,  made  in  the  ISUiyffiar 
of  this  king's  reign,  *'  That  tf  any  one  tuantd 
compass,  imagine,  or  intend  the  death  of  this 
kine  or  his  d^truction,  or  any  bodily  ha^m  that 
mifpt  tend  to  hb  deatbi  ordfstniciioB,  nr«9y 
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mniming  or  wonndin^  his  peraon,  any  restraint 
•t'  his'liSertVy  or  any  imprisomnent  or  him  ;  or 
if  any  shoaJd  dtesigfn  or  intend  to  levy  any  vi'ar, 
agttiost  him,  either  within  the  kin^uni,  or 
withont ;  or  should  design,  intend,  endeavour, 
or  procure  any  forei^  prince  to  invade  these 
hij  doounions,  or  any  other  of  the  king'ff  do- 
miniomi,  and  should  signify  or  declare  this  by 
anv  writing,  or  by  any  preaching  or  printing, 
or  by  any  advised,  malicioiis  speaking,  or  words, 
this  shall  ba  high  treason." 
•  Now  this  hath  altered  the  ibrmer  hw  greatljr , 
especially  in  two  cases :  first  as  to  levying  of 
war ;  the  intention  was  not  treason  before,  un- 
less it  had  taken  effect,  and  war  had  been  ac- 
tually levied  :  and  then  as  to  the  designing  and 
compassing  the  king's  death,  that  was  not  trea- 
son, unless  it  was  declared  by  an  overt-act : 
as  to  the  imprisoning,  or  ret;traiuing  of  the  li- 
berty of  the  king,  they  of  thpmsc!ves  alone 
wera  not  high  treason  :  but  now  by  this, 
la%v  these  are  made  treascn,-^hv  this  law, 
duiing  his  majesty's  life;  and  the  very  de- 
signing of  them,  M'hether  they  take  eftect,  or 
Bot  take  elfect,  tiiough  it  be  prevented  (before 
any  overt-act)  by  the  timely  prndenceof  the 
king  and  his  officers— though  it  should  be  time- 
ly prevented,  thattlicre  is  no  hurt  done,  yet 
the  very  design,  if  it  be  but  uttered  and  spoken 
and  ai^  ways  signified  by  any  distcourse  :  tliis, 
gentlemen,  is  made  treason  by  this  act ;  and 
Siis  hath  wrought  very  great  alteration  in  the 
case  of  treason  now ;  tormerly  it  was  said,  and 
said  tTi.ly  euougli,  that  words  alone  would  not 
make  treason  ;  but  since  this  act.  gentlemen, 
words,  if  ttiey  imp(»rt  any  malicious  design 
agaioattbe  kmg's  \ii\i  and  government,  and 
traiterons  intention  in  the  party,  such  woixls  are 
treason  now  within  this  act :  and  this  act  was 
made  with  great  prudence,  and  with  great  care 
la  take  ofi*  that  undue  liberty  that  men  had 
taken  to  themselves;  in  those  times  of  licen- 
iHWsaess,  people  had  taken  to  themselves  an 
nodecent  and  undue  liberty  to  vent  all  their 
seditioos  and  malicious  minds  one  to  another, 
without  »any  restraint  at  all :    therefore  now, 

E^  men,  you  must  cbnmder,  that  y^ords  if 
lignity  or  purport  any  traitevous  intention 
ign  in  the  party,  either  against  the  Ling 
or  his  government ;  either  to  restrain  his  liberty 
or  imprison  him,  or  to  do  him  any  bodily  hurt, 
or  any  crime  of  that  nature ;  this  is  treason 
within  this  act  of  parliament. 

Look  ye,  gentlemen,  now  as  to  the  indict- 
ments that  siudl  be  brought  before  you,  you  are 
to  oonsider  these  things :  1.  Whether  the  mat- 
ter contained  in  them,  and  which  you  shall  have 
in  evidence,  be  matter  of  treason  within  the 
liirmer,  or  this  act  of  parliament  P  And  here,  if 
you  doubt  of  it,  then  you  must  advise  with  us 
that  arecommissionatiKi  by  his  majesty,  to  hear 
and  determine  tli<*se  crimes  ;  and  in  matters  of 
kiw  we  shall  direct ytni :  and  you  are  to  enquire 
if  there  be  two  witnesses  that  shall  testify  the 
Blatters  in  evidence  to  yon ;  for  without  two 
witnesses,  no  man  is  to  be  impeached  within 
Iheaelaws;  but  if  there  be  two  witnesBOi  that 
vou  Ylil. 


shall  testify  to  you  matters  to  nuke  good  the 
indictments,  then  yon  hkre  ground  to  find  the 
indictments.  But  1  must  tell  you,  as  to  tins 
case  of-  two  witnesses,  it  is  not  necefssary  that 
they  should  be  two  witnesses  to  the  same  words 
or  to  words  spoken  at  one  time,  or  in  the  same 
place ;  that  is  not  necessary :  if  one  be  a 
witaess  to  words  that  import  any  traiterous  de- 
sign and  intention,  spoken  at  one  time,  and 
in  one  place;  and  another  testify  other 
seditious  and  traiterous  words  spoken  at 
another  time,  and  in  another  place ;  these  two 
are  two  good  witnesses  mthin  this  statute,  and 
so  it  hath  been  solemnly  resolved  by  all  the 
judges  of  England,  upon  a  solemn  occasion. 

Look  .ye,  gentlemen,  I  mast  tell  you,'  Tliat 
that  which  is  referred  to  you,  is  to  consider, 
whether,  upon  what  evidence  you  shall  have 
siven  unto  ^ou,  there  be  any  reason  or  ground 
for  the  king  to  call  these  peraoos  to  an  account ; 
if  there  be  probabk;  ground,  it  is  as  much  as  you* 
are  to  enquire  into.:  you  are  not  to  judge  tJ^e 
persons,  but  for  the  honour  of  the  king,  and  the 
decency  of  the  matter,  it  is  not  thought  fit  by 
the  kw,  that  persons  should  be  accused  and  in- 
dicted, where  there  is  no  colour  nor  ground  for 
it ;  where  there  is  no  kind  of  suspicion  of  a 
crime,  nor  reason  to  believe  that  the  thing  can 
be  proved,  it  is  not  for  the  king*s  honour  to  call 
men  to  an  account  in  such  cases :  therefore  you 
ara  to  enquire,  whether  that  that  you  hear  be 
any  cause  or  reason  for  the  king  to  put  the 
party  to  answer  it.  You  do  not  condemn,  nor 
IS  there  such  a  strict  enquiry  to  he  made  byyon 
as  by  others,  that  are  sworn  to  try  the  fact,  or 
issue :  a  probable  cause,  or  some  ground,^  that 
the  king  hath  to  call  these  persons  to  an- 
swer for  it,  is  enpugli,  gentlemen,  for  you  to 
find  a  bill,  it  is  as  much  as  is  by  law  required. 
Gentlemen,  you  must  consider  this,  That  as  it 
is  a  crime  for  to  condemn  innocent  persons,  so 
it  is  a  crime  as  great  i^  acquit  the  guUty ;  and 
that  God  that  requires  one  of  them,  requires 
both ;  so  that  you  must  be  as  strict  in  the  one, 
as  you  would  be  in  the  other.  And  let  me  tell 
you,  if  any  of  you  shall  be  refi-actory,  and  will 
not  find  any  bill,  where  there  is  a  probable 
ground  for  an  accusation,  you  do  therein  undef^ 
take  to  intercept  justice ;  and  you  thereby  make 
yourselves  criminals  and  gudty,  and  the  fiiult 
will  lie  at  yonr  door.  You  must  oonsider,  gen* 
tiemen,  you  are  under  a  double  obligation  here 
to  do  right ;  you  are  under  the  obligation  of 
Englishmen,  as  we  are  all  members  of  one 
great  body,  of  which  the  king  is  hetd:  and 
you  are  engaged,  as  Englishmen,  to  consider, 
that  crimes  of  this  nature  ought  not  to  go  un- 
punished :  tlieu  you  have  an  oath  of  God  upon 
you,  youarehere*swomU>  do  according  to  what 
tlie  evidence  is.  Now  therefore,  if  you  have 
two  wimesses  of  words  that  may  import  a  trea- 
sonable design  or  intention  in  any  of  those 
parties,  against  whom  you  shall  haTe  indict- 
ments o^fod  to  you,  you  are  both  bound  by  the 
law  of  nature,  as  you  are  members  of  tliis  body  ; 
and  by  the  law  of  God,  as.  you  have  taken  aa 
oath  upon  you,  for  to  find  those  bills. 
3D 


.271]         STAT£  TRIALS.  33  Charles  U«  l€SU— Prvc^^^  «Sf«M        im 

Gentlemen^  oompafluoD  or  pity  is  not  jqht 
province,  nor  ours  in  this  case ;  Afre  is  no 
room  for  that,  in  en^oiiies  of  this  nature ;  that 
is  reserved  to  an  higher  and  superior  power, 
from  which  ours  is  derived:  Therefore,  gen- 
tlemen, I  must  require  you  U>  consider  such 
evidence  as  shall  be  given  yon,  and  to  be  im- 
partial, according  to  what  you  shall  hear  from 
the  witnesses,  ifyou  have  ground,  upon  what 
evidence  you  shall  have  given  you,  to  believe 
that  there  is  any  reason  or  cause  for  the  king 
to  call  the  persons  named  in  such  indictments, 
as  shall  be  tendered*  to  you,  to  answer  for  what 
is  objected  aeainst  them  therein,  you  are  to 
find  those  bilK ;.  that  is.  aH  that  I  shall  say  to 
'you ;  only  pray  God  to  direct  you  in  your  en- 
quiry, that  justice  may  take  place. 

[Then  a  BiO  of  Hvh-lVeason  was  ofiered 
ayaanst  the  Earl  of  8haneabqfy ;  and  sir  Fran- 
cs Witfains  moved,  That  the  evidence  might 
be  heard  in  court.] 

X.  C.  J.  Gentlemen  of  the  jury,  you  bear 
it  is  desired  by  the  king's  counsel  (and  that  we 
cannot  deny)  that  the  evidence  may  be  publicly 
given,  that  it  may  not  be  hereafti^r  in  the 
mouths  of  any  iU  minded  persons  abroad,  to 
scatter  an  v  mistakes  or  untruths  up  and  down ; 
or  ^o  slander  the  king^s  evidence,  ik  to  sa\'  any 
thing  conooiiing  them  that  i)i  not  true:  lliere- 
fore,  we  cannot  de^y  this  motion  of  the  king's 
counsel,  but  desire  that  you  will  take  your 
places,  and  hear  tlie  evidence  thatsliaU  be  given 
you. 

^Tbe  Jury  then  desired  a  copy  of  their  oath, 
which  the  court  granted,  and  then  they  with- 
drew. After  some  little  time  they  returned, 
and  then  the  clerk  caUed  them  by  their  names.] 

Foreman.  My  Lord  Chief  Justice,  it  is  the 
opinion  of  the  jury,  that  tliey  ought  to  examiae 
the  witnesses  in  private,  and  it  hath  been  the 
constant  practice  of  our  ancestors  and  predeces- 
sors to  do  it ;  and  they  insist  upon  it  as  their 
right  to  examine  in  private,  because  they  are 
hound  to  keep  the  kill's  secrets,  which  they 
cannot  do,  if  it  be  done  in  court. 

.  L.  C.  J.  Look  TC^  gentlemen  of  the  jury, 
it  may  very  probably  te,  that  some  Ute  Uttage 
has  brought  you  into  this  error,  that  it  is  your 
lifi^ht,  but  it  isnot  your  right  in  truth :  For  1  will 
teU  you,  I  take  the  reason  of  that  use  tor  grand  j  u- 
ries  to  examine  the  witnesses  privately  and  out  of 
court,  to  comply  with  the  convenieuctfs  of  the 
court ;  for  generally  upon  such  ooiumisiiions 
as  tbott  are,  the  busmess  is  much ;  and  at  gaol 
deliveries  there  are  a  great  many  persons  to  be 
indicted  and  tried,  aud  much  other  work  be- 
sidcii,  of  other  natures  to  be  done :  And  if  at 
such  times,  we  should  fsxsmine  all  businesses 
publicly  in  the  court,  it  would  make  the  business 
of  these  commissions  of  a  wondcil'ul  great  length 
and  cumbraooe.  Theretbre  the  judges,  for  the 
conveniencyofthenoatter,  have  al&wed,  that 
witnesses  uiouid  go  to  ihe  jury,  and  they  to 
examine  them ;  not  that  there  is  any  matter  of 
tight  in  it  ^  fiv  without  4|u^E4ion,  originally  all 


evidences  were  gpven  ia  cemi :  Th^  jqiy 
officers  and  ministers  of  the  court,  fy  which 
they  enquire,  and  evidence  sure  w^  ail  gi*^ 
in  court  formerly  y  and  the  wilneasea  ^tifl  are 
always  sworn  in  court,  and  never  otiberwise. 
And,  gentlemen,  I  must  tell  vou,  it  ie  for  yov 
advantage,  as  well  as  for  the  king's,  t^t  it 
may  be  sure,  that  you  comply  with  your  evi- 
dence, that  you  oo  nothing  <;laudesti«ely ; 
therefore  it  is  for  your  iwlvantage  that  this  is 
done,  and  the  king  likewise  desires  it.  Now  \ 
must  tell  yoii,  that  if  the  king  requires  it  of  us, 
and  it  is  a  tiling  that  is  in  it's  nature  indifferent, 
wc  o^ght  to  com|>ly  with  the  kins^'s  desire  to 
have  it  examined  in  court ;  you  shall  have  all 
the  liberty  that  you  can  have  in  private  ;  what 
question  soever  you  will  have  asked,  yoivFselves 
shall  ask  it,  if  you  please,  and  we  will  not 
cramp  you  in  time,  nor  any  thing  of  th«t  na- 
ture. Therefore,  genllcmen,  there  can  he  na 
kind  oi'  reason  why  this  evidence  should  not  be 

fiven  in  court.  What  you  say  conoeniing 
eeping  your  counsels,  Uiat  is  quite  of  ano- 
ther nature,  that  is,  your  debates,  and  those 
things,  there  you  shall  be  'u\  private,  fgr  la 
consider  of  what  you  hear  publiclv.  But  cer- 
tainly it  is  the  bert  way,  both  for  the  king,  and 
for  you,  that  there  shoukl,  in  a  caae  of  thipi 
nature,  be  an  open  and  plain  examination  oC 
the  witnesses,  that  all  the  world  may  see  what 
thfiv  say. 

Foreman.  My  lord,  if  your  lordship  pleases, 
I  must  beg  your  lordship^s  pardon,  if  I  mist^k^ 
in  any  thing,  it  is  contrary  to  the  sense  of  iHbat 
the  jury  apprehend.  First,  they  apprehend 
that  the  y^rv  words  of  the  oath  doth  boid  them, 
it  says,  <  That  they  shall  keep  the  coqueel's, 
'  and  their  own  secrets:'*  Now,  my  loid,  there 


*  <*  The  Foreman,  by  himself,  lays  his  hand 

on  the  book,  and  the  mai^hal  administers  to 

hira  the  following  oath  : 
"  ^  My  lord,  or  sir,  (as  the  Foreman's  name 
may  be),  you,  as  foreman  of  this  grand  in- 
quest for  the  body  of  tliis  county  id' A.  shall 
diligently  enquire,  and  true  presentment  make 
of  all  such  matters  and  things  as>  ahatt  be 
given  you  in  charge :  The  king's  counsel, 
your  fellows,  and  your  own,  you  shall  ke^ 
secret ;  You  shall  present  no  one  for  envy, 
hatred,  or  malice;  neither  shall  you  leave 
any  one  unpresented  for  fear,  favour,  or  af- 
fection, or  hope  of  reward;  but  you  shall 
present  all  things  truly  as  they  cone  to  your 
knowledge,  aocordidg  to  the  best  of  your  un- 
derstanding: 8o  help  you  God.' 
''  The  rest  of  the  grand  jury,  by  three  at  a 

time,  in  oi-der,   are  sworn  in  the  foUowing 

manner; 
'' '  The  same  oath  which  your  fofeman  hath 

*  taken  on  his  part,  you  and  eveiy  of  you, 
'  shall  well  and  truly  observe  and  keep  on  your 

*  part:  So  help  you  God.'  "     Crown  Circuit 
Companion. 

In  the  '<  Book  of  Oaths"  p.  306,  the  <  Oath 
^  of  great  Inquest'  is  thus  stated:  *■  Ve  shatt 

'  truly  eaquiie,  nni  tnie  pe^folnictil  mate  of 
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can  be  nt  secret  in  poblh^ ;  the  reiy  hltiniAtioti 
of  that  doth  imply,  that  the  examination  shonM 
ble  secret ;  besides,  my  lord,  I  begf  your  lord- 
ship*) pardon  if  we  mistake,  we  do  not  un- 
derstand any  thins  of  hiw. 

Mr.  Pa  fit  tan.  Yoor  lohtship  is  pleased  to 
say,  that  it  hath^  b^n  the  common  usage  atid 
Oiictilfte  ;  80inetini€9,  my  lord,  we  ha?c  heard 
that  that  hadi  been  the  law  of  Enffla^d,  that 
bath  been  the  custom  of  Ensrland  :  If  it  be  the 
ancient  nsage  aiid  custom  of  England,  that 
hath  nerer  l^en  ahcted  from  time  to  time,  and 
hath  continued  so,  we  desire  your  loitlsbip's 
opinion  apon  that ;  aa  we  would  not  do  any 
that  may  be  nreiudicial  to  the  king',  so  we 
woiddnot  do  tlie  least  that  should  be  prgndicial 
to  the  liberties  of  the  pe<^le ;  if  it  ne  the  an- 
cient custom  of  the  kingdom  to  examine  in  pri- 
tatc,  then  there  is  something  may  be  very 
|>nyodicial  to  the  idn^  in  this  public  examroa- 
tion ;  lor  sometimes  m  examinmg  witnesses  in 
|»riTate,  there  come  to  be  discovered  some 
persons  ffuilty  of  treason,  and  misprision  of 
tresMm,  %at  were  not  known,  nor  thought  on 
before.  Then  the  jury  sends  down  to  the 
court,  and  gi?es  them  intimation,  and  these 
men  arepreSently  secured ;  whereas,  my  lord, 
in  case  ffiey  be  examined  in  open  court  j^b- 
fidy,  then  presently  there  is  intimation  given 
and  these  men  are  gone  away.  Another  thing 
that  mav  be  prejudicial  to  the  king,  is,  that  tSl 
the  eviilences  here,  will  be  foreknown  before 
^Ihav  come  to  the  main  trial  upon  issue  by  the 
pmHnry  ;  then  if  there  be  not  a  very  great 
deal  of  care,  these  witnesses  may  be  confronted 
by  raisings  up  wimesses  to  preiudice  them,  as 
in  some  cases  it  has  been  :  Then  besides,  the 
jury  do  apprehend,  that  in  private  they  are 

'  an  such  things  as  you  are  charged  withall  on 

*  die  queene's  behaHf,  -the  queene's  councell, 
'  your  owne,  and  your  fellowea,  you  shall  well 

*  aond  truly  keepe ;  and  in  all  other  thines  the 
'  tnitfi  {iresent :  ^  help  you  God  and  by  the 

*  coutcnts  of  this  booke.' 

At  the  end  of  a  pamphlet  entitled,  <<  Obser- 
vations on  the  Duty  and  Power  of  Jiuries, 
London,  printed  1796,  reprinted  1798,"  is 
given  the  fbUowing  Appendix: 

**  At  the  second  sessions,  held  at  the  OM 
JBailey  12^  Jan.  1796  in  the  mayoralty  df  Mr. 
AMerman  Curtis,  The  KinpT  v*  Crosstield, 
Smith,  Hiflvins,  and  Le  Ufaitre  for  High- 
Treaaon.  Tlie  Solicitor  of  the  Treasnt^^  act- 
ing for  the  Attorney- General,  requested  to  be 
a£nitted. during  the  examination  of  the  wit- 
nesses onihe  above  indictment ;  but  the  grand 
jury,  after  debating  upon  the  matter  some  time, 
determined,  that,  consistentiv  #ith  their  Oath, 
no  person,  however  exalted  liiitf  station,  could, 
if  not  a  witness  upon  the  occasion^  be  present 
ivhibt  flie  jury  were  making  their  mquest  into 
the  charge  in  any  indictment.  The  Solicitor 
'AeH^fbre,  was  wk  admitted."  8ee  the  Note 
io  the  Case  of  tbe  Regicide^r,  yoK  5.  p.  972  of 
jmBw  vviiecuw* 


* 


monefreetdexantoelhfaigB  in  particidar,  for 
the  satisfying  thefar  own  connciences,  and  that 
without  nivour  or  affection ;  and  we  hope  we 
shall  do  Our  doty. 

L,  C.  J.  Look  ye,  Mr.  PbpilloB,  it  is  ren< 
sonable  that  we  should  give  yon  our  advice  is 
this  vase :  I  must  tell  yob,  if  you  had  oon- 
sidcrrd  of  what  1  bad  said  before,  I  thought  I 
hud  obyiated  these  objections  :  First,  as  to  what 
ynu  do  say  that  you  are  bound  to  conceal  yoii^ 
counsels,  and  the  king's secretB,tfaat  is  v«fy  true; 
as  to  your  connsels,  that  is,  your  debates,  yon 
are  bound  to  conceal  ^bem :  As  to  the  king's  so^ 
crets,  80  long  as  he  will  have  them  kept  secrot, 
you  are  bound  to  keep  them  so  too  $  but  it  dotti 
not  deprive  the  king  of  the  benefit  of  havinfr  it 
pnblic,  if  he  have  a  desire  for  it ;  you  don't 
bi'eak  yoor  oath,  if  the  king  will  make  k 
public ;  you  do  not  make  it  public ;  tte 
the  kingr  does  it.  Then  as  to  that  that 
you  do  say,  that  you  apprdiend  the  common 
usage  of  the  kingdom  to  be  a  law ;  that  is  true, 
Mr.  Papillon,  in  some  sense;  a  constant  and 
uninterrupted  usage  goes  for  a  law  among  us ; 
but  I  thought  I  had  told  you  before,  that  both 
of  ancient  and  latter  tiroes  thqne  have  been 
examinations  of  the  witnesses  in  court,  in  cases 
of  this  nature;  and  we  are  not  without  precedents 
of  it  every  year,  every  term,  continually  firom 
time  to  time,  evidence  is  hewrd  in  court  by  the 
gfrand  jury ;  it  is  as  usual  a  thing  with  Us,  as  any 
thiii^,*if  it  be  desired,  nothing  more  ftequeOt, 
or  more  common :  I  never  bMid  it  denied,  or 
stood  upon  by  any  grand-jury,  in  my  life,  till 
of  late  here ;  you  may  be  instructed  witii  n 
thousand  precedents,  for  I  am  sure  it  is  a  com- 
mon and  ordinary  case,  upon  such  occasions, 
if  desired,  to  hear  the  evidence  in  court. 

Look  ye,  ^ntiemen,  as  to  that  care  that  you 
have  of  the  king's  affbirs,  the  king  has  reason  to 
take  it  well  that  yon  are  so  carohl  for  them ; 
and  that  you  are  so  mindful  of  his  concerns, 
he  hath  a  great  deal  of  reason  to  think  well 
of  you  for  it :  And,  gentlemen,  consider  this, 
that  his  majesty's  counsel  have  certainly  con- 
sidered of  this  evidence,  before  they  broitt|ht 
this  to  a  public  enquiry ;  or  else  it  wnula  be 
a  hard  ^ng  if  they  should  come  raw,  and  not 
know  what  the  witaesses  can  say  ;  for  though 
you  are  tiie  jury  to  hear  the  wimesses,  yet  you 
«(iust  consider,  that  the  king's  counsel  have 
examined  whether  lie  hath  cause  to  aociHe 
these  persons,  or  not ;  and,  gentlenien,  they 
understand  very  weU,  that  it  will  be  no  preju- 
dice to  the  king  to  have  the  evidence  heird 
openly  io  court ;  or  else  tiie  king  wotfld  never 
desire  it. 

Foreman.  My  lord,  the  gentlemen  of  the 
juty  desire  that  it  may  be  recorded^  that  we 
insisted  upon  it  as  our  right ;  but  if  Ae  oourt 
over-rule,  we  must  submit  to  it. 

L,  fj,  J.  Here  are  enough  persons  to  take 
notice  of  M ;  to  make  recoida  of  such  thiogs, 
is  not  usual ;  it  is  not  our  business  here  to 
record  every  thing,  that  every  man  will  de- 
sire to  be  recorded :  We  can  record  nothi^ 
but  what  is   hi  order  to  the   proceedi^, 
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but  notice  enoiteh  is  taken  of  it ;  yoa  need 
not  fear  bat  tnat  tbere  wDl  be.  witoeasea 
enou^b. 

X.  C.  J.  rNortb).  Oentkinen,  I  must  say 
aomethitigto  rartifywhat  my  Lord  Chief  Justice 
has  said :  If  any  of  ua  had  been  of  a  difierent 
Omnion,  We  would  have  spoken  it;  the  same 
Xacag  was  stood  upOin,  ana  discoureed  on  the 
kflt  sessions,  and  then  aJl  the  judges  were  of 
^ts  opinion,  and  in  what  all  the  judp^di  agree 
to,  you  should  acquiesce.  I  must  tell  you  from 
my  own  experience ;  where  the  king  will,  be 
OUffht  to  have  it  kept  secret :  I  have  not  known 
it  done  publicly  in  the  orderly  course  of  busi- 
niRSs ;  but  I  have  often  known  where  it  hath 
been  desired  bv  those  which  prosecute  for  the 
king,  that  evidence  hath  been  given  openly  ; 
and  I  never  knew  it  denied  :  If  any  of  my  bro- 
thers think  otherwise,  I  desii*e  they  would 
speak  ;  but,.  I  tell  you,  as  to  my  experience, 
tnis  is  the  case. 

Sheriff'  P,  I  desire  the  witnesses  may  be 
kept  oiit  of  the  court,  and  called  one  by  one. 

jL.  C.  J.  It  is  a  thing  certainly,  that  the 
king's  counsel  i^ill  not  be  afraid  of  doing ;  but 
SheriiTs  do  not  use  to  move  any  thing  of  this 
nature  in  court,  and  therelbre  'tis  not  your  duty, 
Mr.  Sheriff',  to  meddle  ^  ith  it. 

Sheriff'  jP.  It  was  my  duty  last  time,  my 

•  krd,  and  appointed. 

Att.  Gen.  (Sir  Rob.  Sawyer)  You  were  ac- 
quainted 'twas  not  your  duty  last  time,  and  you 
appear  against  the  king. 

Then  the  Indictment  was  read. 

(London  ss.)  ''  The  jurors  of  our  sovereign 
lord  the  king,  upon  their  oaths  present,  that 
Anthony  earl  of  Shaftesbury,  late  of  the 
parish  of  St.  Martin's  in  the  Fields,  in  the 
county  of  Middlesex,  as  a  false  traitor  against 
the  moat  iUmtrious,  and  most  excellent  prince, 
onr  sovereign*  lord  Charles  the  3nd  by  the 
grace  of  G<m,  of  England,  Scotland,  France, 
and  Ireland,  king,  bis  natiunl  lord,  the  fear 
of  God  in  his  heart  not  having,  nor  weighing 
the  duty  of  his  allegiance  ;  but  being  moved 
and  seduced  by  the  instigation  of  l£e  devil, 
the  cordial  love,  and  true,  due,  and  natural 
ebedienee,  which  true  and  faithful  subjects  of 
our  said  sovereign  lord  the  king,  towards  him 
our  said  sovereign  lord  the  kii^f,  should,  and 
of  right  ought  to  bear,  wholly  witlidrawing, 
.  and  with  all  his  strength  intending  tlic  peace 
and  GOQuaon  tranquillity  in  ihis  kingdom  of 

•  England,  to  disturb,  and  ^vsr  end  rebellion 
.  againstoor  said  sover^gn  lord  the  king,  to  stir 

up  and  move,  and  the  government  of  our  said 
aovcMfgn  lord  the  king,  within  this  kingdom  of 
England,  to  subvert,  and  him  our  said  sovereign 
lord  the  king,  from  the  title,  honour,  and  regal 
name  of  tlie  imperial  crown  of  his  kingdom 
of  England  to  depose  and  deprive,  and  bim 
our  said  sovereign  lord  the  king  to  death  and 
final  destruction  to  bring  and  put,  tho  18th  day 
of  March,  in  the  33d  year  of  the  reign  of  our 
aovereign  lord  Charles  2,  now  long  of  Eng- 
laadi  and  diveis  other  dnys  and  times,  as  well 
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before  as  afterwards,  ui  the  pariah  of  St.  JHary 
le  Bow,  in  the  Ward  of  Cheap,  London,  trailer- 
ously  compassed,  imagined,  and  intended  the 
deatii  and  imal  destruction  of  our  said  sovereign 
lord  the  king,  and  the  ancient  goveromeot  of  bis 
kiogdom  ot  England,  to  change,  alter,  and 
wholly  to  subvert,  and  him  our  said  sovereisu 
lord  the  king,  from  the  title,  honoiu*,  aud  kiof^y 
name  of  his  imperial  crown  of  this  kingdcNUof 
England  to  de|»ose  and  deprive,  and  war  and  re- 
beluun  against  our  sovereign  lord  the  king,  to 
move  and  levy  within  this  kLn^om  of  Eng- 
land ;  and  his  said  most  wicked  treasons,  and 
traitcrous  compasses,  imaginations  and  pur- 
poses aforesaid,  to  fulfil  and  perfect,  be  the 
said  Anthony  carl  of  Shaftesbury,  as  a  false 
traitor,  withiiivers arnied  men,  subjects  of  ooi: 
said  sovereign  lord  the  king,  then  bein^,  ma- 
liciously, traiterously  and  advisedly,  did  pro- 
vide and  prepare  tlien  to  be  aiding  to  him  the 
said  earl  of  Shaftesbury,  to  fulfil  and  perfect 
his  treasons  aforesaid.  And  bis  said  wicked 
treasons,  traitcrous  compasses,  imaginations 
and  purposes,  tlic  sooner  to  ful6l  and  perfect, 
he  the  said  Anthony  earl  of  Shaftesbury  as  a 
false  traitor,  with  one  John  Booth,  and  other 
subjects  of  our  said  lord  the  lung,  then  and  there 
traiterously  assembled,  met  and  consulted; 
aud  the  same  wicked  treasons,  and  traiterous 
compasses,  imaginations  and  purposes  aforesaid, 
then  and  there  to  the  said  John  Booth,  and 
other  {Krsons,  to  the  jury  imknown,' in  tho 
hearing  of  divers  liege  subjects  of  our  sove- 
reign lord  the  king,  then  and  there  present, 
openly,  publicly,  maUciously ,  traiterotisly  and 
advisedly  did  say  and  declare,  and  to  penoade 
and  induce  the  spiid  John  Booth  to  be  aiding 
and  as.sistiug  iu  his  said  treasons,  compasses, 
imaginations,  and  purposes,  he  the  said  An- 
thony earl  of  Shaneslniry,  as  a  iahie  traitor, 
maliciously,  advisedly,  and  traiterously,  the 
said  18th  day  of  March,  in  the  33d  year  of 
the  reign  of  our  said  sovereign  lord  the  king,  ai 
the  paribh  and  ward  aforesaid,  vrithin  the  ci^  of 
London  aforesaid^  fillsely,  advisedly,  8ul»tiliy, 
maliciousl}'  and  traiterously  said,  asserted  and 
declared,  ttiat  in  a  short  time  the  parliament 
was  to  sit  at  Oxford,  and  that  he  the  said  An- 
thony earl  of  Shaftesbury  had  inspected  the 
elections,  and  considered  the  inclinations  and 
dispositions  of  tbc  genonality  of  the  members 
of  pKrliament  ele^ed ;  and  that  he  the 
said  Anthony  earl  of  Shaftesbury  was  satisfied 
that  the  parliament  would' insist  upon  three 
matters,  (to  wit)  The  hiU  of  exclusion  against 
the  Duke  of  York ;  the  abohshing  the  act  of 
parliament  of  the  35th  of  queen  Elizabeth, 
and  the  passing  of  a  new  biu  for  uniting  the 
protestant  dissenters ;  with  divers  other  good 
and, wholesome  biib.  To  which  he  the  said 
Antliony  earl  of  Shaftesbury  was  certain  that 
the  king's  majesty  would  refuse  to  sive  his 
royal  assent ;  and  therefore  he  the  said  Anthony 
earl  of  Shaftesbury  did  expect  that  there  would 
be  a  division  between  the  king's  mufesty  and  the 
parliament ;  and  that  many  noble  lords  and 
worthy  members  of  the  Lower  House  did  ooa- 
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cur  in  the  same  opinion;  and  they  were  re- 
solTed  to  inidst  upon  the  passing  of  those  bills  i 
ind  if  the  king's  maieaiy  refused,  that  they 
(meaning  him  the  said  Anthony  earl  of  Shaf- 
te^ury,  and  the  said  noble  lords  and  worthy 
members)  and  provided  strength  to  compel  the 
kind's  majesty  to  gnnt  thereunto  :  And  that 
for  nis  pa'%  he  the  said  Antliony  earl  of 
Shaftesbury  had  provided  stout  men  to  be  com- 
manded by  captain  Willdnson,  (mcfanins^  x>ne 
Henry  Wilkinson,  one  of  the  subjects  of  our 
now  sovereign  lord  the  lun^ ;)  of  which  he 
the  said  Anthony  earl  of  Shaftesbury  had 
agreed  that  the  said  John  Booth  should  be  one. 

"  And  further,  the  jurors  aforesaid  upon 
their  oaths  do  say,  that  the  afbresaid  Anthony 
earl  of  Shaftesbury,  his  nid  wicked  treasons, 
and  traiterous  imaginations,  to  fulfil,  perfect 
and  bring  to  effect  afterwards :  to  wit,  the 
said  18th  day  of  March,  in  the  33rd  year  of 
his  said  now  inajestj^'s  reign,  in  the  parish 
and  ward  aforesaid,  within  the  city  of  London 
atbresaid,  as  a  false  ti'aitor  in  the  pr^-acnce  and 
hearing  of  divers  liege  people  of  our  ^aid  so- 
verei^i  lord  the  king,  then  and  tltere  present, 
opennr  and  publicly,  falsely,  maliciously,  ad- 
visedly and  traiterously  said,  asserted,  pub- 
lishedl,  and  with  a  loud  voice  declared,  that 
our  said  now  lord  the  king  was  a  man  of  no 
iaith,  and  that  there  was  no  trust  in  him  ;  and 
that  our  said  lord  the  king  deserved  to  be 
depfised,  as  well  as  Richard  the  Second,  late 
king  of  £ngland  deserved. 

*»  And  further,  the  jurors  aforesaid  upon 
their  oaths  do  say,  that  the  said  Antliony  earl 
of  Shaftesbury,  Ms  said  wicked  treasons,  and 
traiterous  imaginations  aforesaid,  to  be  fulfilled 
and  perfected,  and  brought  to  effect  the  said 
18th  day  of  March,  in  the  33rd  year  of  his  saitl 
now  majesty's  reiefu,  in  the  parish  and  ward 
aforesaid,  in  the  city  of  liondon  aforesaid,  as  a 
ftdse  traitor,  in  the  presence  and  hearing  of 
divOTs  liege  subjects  of  our  said  lord  the  kin^ 
then  and  tliere  present,  openly  and  publicly, 
falsely,  roaJiciousiy,  advisedlv,  and  traiterouniy 
said,  asserted,  published,  and  with  a  loud  voice 
dedared,  that  he  the  said  Antliony  earl  of 
Shaftesbury,  couM  never  desist,  until  he  had 
brought  diis  ldn«^om  of  England  into  a  coni- 
monwealth  without  a  king^i  and  that  the  said 
Anthony  earl  of  Shafte&bury,  and'  all  those  that 
him  the  said  Anthony  carl  of  Shaftesbury, 
would  assist,  (and  he  knew  in  any  tliat  would 
asaisit  him  the  said  Anthony  earl  of  Shaftes- 
Imry)  would  make  England  a  commonwealth 
as  Uolkmd  was:  and  that  he  the  said  An- 
thony earl  of  Shaftesbury',  and  other  traitors 
unknown,  would  live  as  in  Holland,  and  that  he 
our  said  lord  the  king,'  and  all  his  family, 
shocdd  be  rooted  out. 

**  And  further,  the  jurors  aforesaid  do  say, 
that  the  said  Anthony  earl  of  Shaftesbury,  his 
said  wicked  treasons,  and  traiterous  imaglna- 
tions  aforesaid,  to  be  fulfilled,  perfected,  and 
brooght  tn  effect  afterwards,  the  said  18th 
day  of  March,  in  the  3drd  year  o^  his  said  now 
siuy«iiy'8  reigo,  in  the  parish  and  ivard  afore- 


said, in  the  city  of  London  aforesaid,  as  a  falsa 
traitor,  in  the  presence  and  hearing  of  divers 
liege  subjects  of  our  said  sovereign  lord  the 
king  then  and  there  present,  openly,  puUidr, 
falsely,  inaticiously,  advisedly,  and  traiterously 
said,  asserted,  published,  ana  with  a  loud  voice 
declared,  that  our  now  sovereign  lord  the  kin^ 
was  a  man  of  an  unfaithful  heart,  and  not  wor- 
thy to  be  trusted,  and  not  fit  to  rule  and 
govern,  being  false,  unjust,  and  cruel  to  his 
people ;  and  if  he  would  not  be  ^vemed  by 
nis  people>  that  they  (meaning  him,  the  said' 
Anthony  earl  of  Shaftesbury,  and  other  trai- 
tors to  the  jurors  unknown)  our  said  soveneu;a  ' 
lord  the  king  would  depose,  against  his  ^ie- 
glance  and  duty,  and  against  the  peace  of  our 
said  sovereign  lord  the  kins;,  his  crown  and 
dignity,  &c.  and  against  the  form  of  the  statute 
in  such  ease  made  and  provided.  See.'' 

Sir  Fr,  Withcns.  Gentlemen  of  the  jury, 
this  is  an  indictment  against  the  earl  of  Shafles- 
bury ;  I  shall  not  trouble  you  to  opeii  the  in- 
dicUneiit,  because  the  evidence  will  be  some- 
what long,  I  shall  only  tell  you  which  way  we 
shall  go. 

L,  C,  J.  North,  I  do  not  know  whether  you 
desire  the  vritnesses  sliould  bo  examined  a-part,' 
do  vou  desire  lliat,  gentlemen  ? 

ft.  C.  J.  If  you  do  desire  it,  gentlemen,  ^ev 
shall,  for  Mr.  Sheriff  hath  nothing  to  do  wita 
it ;  but  if  you  do  desire  it,  you  shall  have  the. 
witnesses  calleil  one  at  a  time,  and  all  the  rest 
shall  be  put  out  of  the  Court. 

Juri/.  Mv  loi-d,  it  is  our  desire. 

L.  C.  J,  'We  did  deny  it  to  Mr.  Sheriff,  be- 
cause we  are  lu  keep  men  within  their  duty.. 
Here  it  is  not  his' duty  to  meddla  with  any 
thing  of  this  nature. 

toreirutn.  My  lord,,  we  desire  we  may  have 
a  list  of  their  names,  and  that  they  m^y  be 
put  a-part,  that  they  may  not  hear  what  one 
another  say. 

Sir  Fr.  Withais.  My  lord,  there  is  one  part  I 
would  o|)en. 

L.  C.  J.  Tliere  is  no  need  fdr  it  at  all — ^You 
shall  have  their  names  told  you  as  they  are 
called. 

HarriiOH.  My  lord,  we  pray  we  may  have  a 
listof  their  names. 

L.  C.  J.  Jf  you  desire  it,  you  may  have  it  r 
but  it  win  \Mt  \M\  advantage,  for  you  will  heac 
them  named,  and  you  may  write  them  down  as 
they  come  in. 

Godfrcif.  We  desire  a  list ;  for  you  told  u^, 
the  king's  cmmsel  had  examined  them,  and 
knew  who  they  were. 

L.  C.  J.  I  will  tell  you,  the  Court  is  to  have 
their  names  indorsed,  for  Uiey  do  not  bring 
witnesses  in  hug^*- mugger,  and  J  suppost 
they  are  indorsed liera. 

t.  C.  J.  North.  It  is  waqt  of  expeneoee  that 
makes  you  ask  this  ;  you  are  told,  they  are 
indorsed  here. 

L.  C.  J.  Look  you,  sir  Samuel  Bamar- 
disten,  you  must  have  the  indictm^t  itself  out 
with  you,  and  all  their  names  written  upon  the 
back  of  that  indictment ;  but  that  you  should 
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^sfire  to  We  the  batned  Of  them  in  a  roH 
beforehand,  I  do  do!  know,  if  there  be  any 
reason  that  you  can  assign  for  it. 
'  FoTtman.  One  thing"  more  I  have  to  say, 
t^t  we  may  see  the  warrant  by  which  ine 
ekri  of  Shaftesbury  Was  coinmitted,  for  there 
«re  some  other  questions  depend  upon  it. 
'  Ir.  C.  i*  IThat  we  cannot  do,  for  the  li^Ute- 
dilit  of  the  YoWer  hath  thiit  warrimt,  which  he 
kee{M  fotr  his  indemnity  ;  we  cannot  demand  it 
from  him  upon  any  terms :  any  thing  that  you 
do  desire  or  us,  let  Us  know ;  what  is  reasona- 
ble, and  withhi  our  power  we  will  arrant ;  and 
Ibr  other  desires  of  your't,  we  tell  the  reason 
whv  we  cannot  ei^ant  th^m. 

Papillan,  My  lord,  if  your  lordship  pleases, 
I  Win  only  aoqaaint  your  lordship,  that  the 
gentlemen  of  the  jurv  do  seem  to  be  of  opi- 
nion, that  your  lordsfiip  gives  them  leave  to 
examine  thle  witnesses ;  and  the  jury,  because 
they  would  not  put  the  Court  to  too  much 
trouble,  do  desirfe,  that  tlie  witnesses  should 
come  one  afVer  another,  and  make  their  infor- 
itetion,  and  then-the  jury  would  withdraw,  to 
consider  what  proper  (questions  to  ask  them, 
4nd  come  down  again. 

'  JL  C.  /.  You  shall  do  so,  gentlemen.  Look 
jou,  we  did,  at  the  request  of  the  last  jury, 
«M  die  stme  m^od  ;  after  they  had  heard 
die  witnesses  whkt  they  gave  m  evidence, 
diey  came  and  desired  leave  to  ask  them  some 
•questions,  which  we  cranted,  and  they  were  all 
called  one  by  one,  ana  did  examine  them  ;  you 
AaXL  do  so,  g^tlemen. 

Atf.  Gen.    I  vfas  informed  this  morning 
-^lere  were  several  Questions  to  be  asked  of 
several  witnesses  to  direct  the  Grand-juiy  how 
to  demean  themselTes. 

Jt..  C.  J.  Mr.  Attorney,  the  request  is  rea- 
Miable  enough. 

Rarriion,  Wt  desire  they  may  be  examined 
cue  by  one. 

JL  C.  J.  North,  I  Suppose  you  do  not  stand 
upon  it  fbr  these  witnesses,  they  are  clerks  of 
the  council,  (hat  Obly  prove  a  paper  which  it 
seems  was  folind  in  tne  earl  or  Shaflesbury's 
house :  if  you  will,  they  may  go  out,  and  be 
caOed  in  again. 

Harriwu  We  humUy  beg  it. 

Gofffr^,  t  was  foreman  of  the  jury  at 
Pitiharris's  trial,  and  it  Was  complained  he  had 
Inrd  measure  from  some  Irish  witnesses,  and 
that  it  wasseverethat^ey  should  be  examined 
in  troops  :  it  hath  troubled  me  since  tliat  I  did 
Botpot  them  out  and  examine  them  a-part. 

L.  C.  J,  Look  ye,  gentlemen,  you  that  are 
witne^es  for  the  King,  you  must  so  all  out, 
and  come  in  as  you  are  called,  one  by  one. 

[Which  done,  William  Blsifawai^  mq.  was 
puduiiad,  and  ap^sr  dehtersd  in.] 

Saunders  to  Mr.  Bkthwait.  t  pray,  Sir, 
give  an  account  how  you  came  by  that  paper  r 

BUthtfait.  This  paper,  gentlemen,  was  put 
into  my  custody  by  Mr.  Gwyn,  Clerk  of  the 
counsd,  who  seited  it  among  othen  in  my 
lord  Shaftesbmf '8  hontfs :  he  gave  me  (he  key 
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of  the  room  where  they  wMC  kept,  and  it  hath 
been  altogether  in  my  custody,  except  for  a 
short  tim  ethat  it  was  delivered  to  Mr.  Secre- 
tary Jenkins,  by  whom  it  wds  re-delivered  to 
mc.  Mr.  Gwyn  having  seized  papers  at  my 
lord  Shaftesbury's  house  bfonglit  fliem  to  the 
coundl-offlce,  and  put  them  into  one  of  the 
rooms,  and  locked  the  door,  and  d^vered  the 
key  to  me.  When  I  was  Ordered  1^  the  com- 
mittee of  examinations,  1  fetched  up  the  trunks 
and  papers,  and  brought  them  into  the  councfl 
chamber,  and  the  trtmks  wfere  opened  in  the 
presence  of  some  of  the  Lords  or  the  council, 
and  in  the  presence  of  Mr.  Wilson,  who  was 
appointed  to  attend  here  on  the  behalf  Of  my 
lotil  8haftedmry,  and  he  was  alivays  present 
when  the  PJipei'S  ^^t^  taken  out  of  the  trunks 
and  bags :  liiis  was  one  paper,  and  was  taken 
out  upon  the  6th  of  July  in  the  preseoce  Of 
Mr.  Wilson,  who  took  particular  notice  of  this 
paper,  as  may  appear  by  his  own  hand.  The 
trunk  was  s^ed,  li  was  a  great  trtmk,  and  it 
Whs  opened  in  the  nrcsence  of  Mr.  Samuel 
Wilson  and  Mr.  Stancey,  who  were  both  ap  • 
pointed  by  mv  lord  of  Shaftesbury. 

L.  C.  J.  Was  ^is  p^per  found  in  one  of 
those  trunks  or  boxes  thai  was  delivered  to  you 
by  Mr.  Gwyn  ? 

Blathwait.  This  paper  was  taketi  out  of  a 
velvet-bag  which  Mr.  GwTn  ha4  put  into  the 
great  trunk.  Which  trunk  was  sealed  atid 
opened  in  the  presence  of  Mr.  WHson  and  Mr. 
^rkey. 

Sir  Fr.  Withent.  Did  you  find  that  paper  in 
the  trunk. 

BlnthAait.  I  took  this  and  others  out  of 
the  velvet  bag,  which  was  in  the  great  trunk. 

L.  C.  J.  Call  Mr.  Gwyn  to  give  an  aocoont 
where  he  found  these  papers.      Look  you, 

Sentlemen  of  the  jury,  you  near  what  his  evi« 
ence  fo,  would  you  ask  him  any  thing  while 
he  is  here. 

[Then  Mr.  Gwyn  coming  in.] 

X.  C.  J.  Where  had  yon  die  tronk  yon  de- 
livered to  Mr.  Blathwaitf 

Gwyn.  My  lord,  on  the  2nd  of  July,  by  m 
warrant  firom  the  secretary,  I  wi|b  commanded 
to  go  to  my  lord  Shaflesbory's  house  to  search 
his  papers,  I  did  there  meet  with  a  great 
many  papers,  and  I  took  a  note  how  I  had 
parted  them,  and  into  what  parcels  I  had  put 
the  papers  ;  there  were  several  sorts  of  them 
in  a  ^eat  hair  trunk,  and  there  was  a  v^Tct 
bag  m  which  I  put  some  papers  thiit  were 
loose  in  my  lord's  closet  above  stairs.  My 
lord  Shaftesbury,  as  soon  as  I  came,  gave  me 
the  keys,  and  told  me  where  his  closets  were, 
and  said  he  would  seal  them  np  with  hb  own 
seal :  I  staid  for  it,  bat  he  sent  me  word  by  (i 
gentleman  that  I  might  put  toy  own  seal  if  I 
pleased  :  I  did  put  my  seal  imoii  the  tmnk, 
out  afterwards  being  sent  anolficr  war,  I  de*> 
livered  it  to  this  gentleman  Mr.  BNrthwmit : 
whether  any  of  me  papers  were,  taken  cot 
afterwards  I  cannot  tell. 

X.  C»J*  Mt.  Gwyn,  thi^  yomr'  middies 


may  be  the  better  andenUHM)^  tell  me ;  were 
all  the  piu)€rs  that  were  in  that  ?elvet  bag  ui 
my  lord  ypattesbury's  closet  P 

Gft^^M*  In  my  lord  Shai\e«bary*s  closet 
above  stairs. 

Im  C  J.  This  you  swear ;  when  you  dieli- 
▼ercd  it  to  Mr.  Blathwait,  all  the  papers  were 
ia  that  hag ;  was  Uiere.  nothing  in  that  bafljf, 
bat  what  you  took  in  my  lord  l$haftesbury*9 
closet? 

Gvtfu.  Nothing,  my  lord. 

X.  C-  /•  Look  you,  gentlemen,  you  do  ob- 
serve that  this  paoer  was  put  into  tne  ba^  by 
Mr.  Gwyn,  and  difr.  Blathwait  swears  he  touml 
it  in  tbeoag,  and  deUvered  it  to  Mr.  ^^retary 
Jenkins;  therelbrcif  you  please,  Mr.  Secretary 
Jenkins,  you  shall  be  sworn  whether  that  paper 
was  delivered  to  you  by  Mr.  Blathwait,  be- 
^use  wc  would  clear  it  as  we  go,  whether  that 
be  the  paper  was  delivered  to  Mr.  Secretary 
Jenkins  by  Mr.  Blathwait :  I  pray,  sir,  was 
that  the  paper  that  Mr.  Blathwait  di4  deUver 
into  >our  bands  ? 

Sec.  Jenkim.  My  lord,  this  is  the  paper, 
thi9  paper  was  detivered  into  my  hands  by  Mr. 
Bbtnwait  m  the  couucil  chamber.  I  caimot  say 
(h^  this  numerical  paper  was  taken  out  of  the 
▼elvet  bag  ;  but  there  were  a  ^reat  many  pa- 
pers taken  out  of  it,  and  1  havmg  the  honour 
to  be  at  the.  examination  of  the  papers :  this 
was  ordered  to  be  put  (and  was  put)  into  my 
hands,  withjaioe  papers  more. 

X.  C.  J.  Was  It  out  of  your  hands? 

Sec.  Jenkint»  It  was  eut  of  my  hands ; 
Ibr  upon  Monday  last  1  took  out  the  nine  pa- 
pers Intrusted  with  roe,  and  this  tenth  out  of 
my  desk,  a»d  caused  my  servant  to  mark  them 
by  numbers.  Then  I  sealed  up  these  papers 
and  sent  them  to  Mr-  Graham.  Mr.  Graham 
brought  them  back  again  to  me  without  any 
alteration  whatsoever;  then  I  put  this  tenth 
paper  into  the  hands  of  Mr.  Bhithwait  again. 
All  the  while  it  was  in  my  hands,  it  was  under 
lock  and  key,  and  none  oi'  my  servants  saw  it, 
hui  the  time  it  i^as  numbered ;  and  no  manner 
of  aheraliou  was  made  in  this,  or  any  other  of 
the  nine  papers. 

X.  C.  J.  Now  it  appears  this  was  the  paper 
laken  in  my  lord  Shattesbary's  closet. 

Then  this  Paper  was  read  as  foUoweth. 

**  We  the  knights,  &c.  finding  to  the  grief 
of  our  hearts,  the  popish  priests  and  Jesuits, 
with  the  pajnsts  and  their  adhei-enlB  and  ahet- 
tens,  have  lor  several  years  last  past  pursued  a 
most  pernicious  and  lidlish  plot,  to  root  out 
tke  true  protestant  religion  as  a  pestilent 
Heresy,  to  take  away  the  life  of  our  gracious 
king,'lo  subvei;t  ouslaws  and  liberties^  and  to 
set  npmhitrary  power  and  popery. 

<*  And  it  bemg  notorious  that  they  have  been 
highfy  encouraged  by  ,the  countenance  and 
nrotectjoagiien  and  procured  for  them  by  J. 
0.  ot*Y.  and  by  their  efxpectationa  oi'  his  suc- 
ceeding to  the  crown,  and  that  through  crafty 
popbdi  counsels  his  designs  have  so  far  pre- 
mded^thalhe  h^lh  great  and  laeny  depend- 


d^Wls  upon  him  by  his  bestowing  o^oei 
preferments  both  m  church  and  state. 

*^  It  appearing  also  to  us,  that  by  his  ioflft^ 
eoce  meroenar^r  forces  have  been  levied  and 
kept  on  loot  lor  his  secret  designs  contrary  If 
our  laws ;  the  officers  ther^f  having  btm 
named  and  appointed  by  him,  to  the  apparent 
hazard  of  his  mi^esty 's  person,  our  religion  and 
government,  \X  the  danger  had  not  been  (iinely 
foreseen  bv  several  parliaments,  and  pksi  otf" tho«r 
forces  witn  great  difficulty,  caused  by  them,  le 
be  diihanded  at  the  king(iom's  great  eatoeaoe: 
And  it  being  evident,  that  notwithstandmg  ill 
the  contimwl  endeavours  of  the  pariiament  to 
deliver  his  ms^esty  from  the  counsels,  umI  eul 
of  the  power  of  the  said  D.  yet  his  intemt  ia 
the  nunistry  of  state  and  otheara  have  beea  ^ 
prevalent,  that  parliameota  have  been  imr«»» 
sonahly  prorogued  and  dissolved  *  when  they 

«  In  the  State  Tracta,  thece  is  the  following 
Account  of  I^roeeedings  at  the  Seasiona 
tor  the  City  of  Westminster,  against  Too. 
WurrFicJLD,  Scrivener )  John  SaL%uBoiiBi^ 
Woodmonger;  and  Wm.  La<;d,  Painter; 
for  tearing  a  Petitioo  prepared  to  .be  prs^ 
sented  to  the  King's  Migesty,  fin:  the  si^ 
ting  of  the  Parliament. 

It  being  the  undoubted  right  of  the  sidljeclisi 
of  England,  and  warranted  by  the  law  w  thf? 
land,  and  the  general  practice  of  all  former 
times,  in  an  humble  mariner  to  apply  thenar 
selves  to  his  majesty,  in  the  absence  of  parlia^ 
mcDts,  by  Petition ;  for  the  redress  of  fheir 
grievances,  and  fbr  the  obtaininfi^  such  tldQgs 
as  they  apprehend  necessary  or  beneficial,  t^ 
the  safety  and  wdl-being  of  the  nation.  [Vidp 
the  Resolutions  of  the'  Law,  Cook's  Jurisdic- 
tion of  Courts,  79.  Hpbart,  990.  Vel.  Magna 
Chart.  Exil.  Spencer,  ^1.  Vide  the  Proda- 
mations  of  king  Charles  I.]  And  it  being  their 
duty  to  which  tliey  are  bound,  hy  the  expresa 
words  of  the  oath  of  allegiance,*  jto  i^preseqt 
to  him  any  danger  which  they  apprehend 
threatening  his  royal  person  or  his  govera- 
ment ;  divers  persons  in  and  about  the  city  of 
Westminster,  considering  the  too  apparent  and 
unspeakable  danger  his  muesty  and  his  king- 
doms are  in,  from  the  heuNih  pJots  and  vH- 
lainous  conspiracies  of  the  bloody  papists  and 
their  adherents ;  and  conceiving  no  sufficient 
(or  at  least  so  fit)  remedy  eonld  be  provid^ 
against  it,  but  by  the  parliameBt,  by  whom 


*  <  I  do  swear  finmi  my  heart.  That  I  will 
bear  faith  and  true  aUegianoe  t»  hia  ninjasiy, 
hii  heirs,  and  snoeesMm,  and  hini  aad  then 
will  defend  to  the  uttcnnest  of  my  peiwpr 


all  oaofliiraoies  and 

Ksh  shaU  be  laade  a^aiaBl  Us  er 


soever,  which 

their  petsoBs,  their  crown  fuad  diguily .  And 
will  do  my  best  endea'veur  te  iisoisee  and 
make  known  unto  hia  mi^esty,  his  heirs  and 
suocessons,  aM  treaseaa  and  tiMterous 
raeies,  which  I  shall  kn«w  er  h^r  ^  ^ 
against  hu*  or  any  ef  then.' 
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liftTe  been  id  hot  pursuit  of  the  popish  con* 
^lipiracies,  and  ill  ministers  of  state  their  assist- 
ants. 

And  that  the  said  D.  in  oHer  to  reduce  n^l  into 
Ins  own  power  bath  procured  llie  garrisonS)  the 
army  and  ammunitioo,  and  all  the  power  of  the 

alone  several  persons  accused  of  these  accursed 
designs,  can  be  brought  to  trial,  did  prepare 
«nd  sign  a  petition ;  humbly  representing  to 
bis  miyesty,  the  imminent  danger  his  royal 
person,  the  Protestant  religion,  and  the  govera- 
ment  of  this  nation  were  in ;  from  that  most 
damnable  and  hdlish  plot,  branched  forth  into 
mreral  the  most  homd  villainies :  for  which 
eevend  oip  the  principal  conspirators  stand  im- 
peached by  parliament,  and  thereby  humbly 
pnting  that  the  parliament  might  sit  upon  the 
Il6tn  of  January,  to  try  the  offenders,  and  to 
redress  the  important  grievances,  no  otherwavs 
to  be  redreraed ;  of  which  Thomas  Whitfield, 
John  Smallbones,  and  William  Laud,  inhabi- 
tants in  Westminster,  taking  notice,  upon  the 
80th  day  of  December  last,  they  sent  to  Mr. 
William  Horsley,  who  had  sigaed  and  pro- 
moted the  petiuon,  and  in  whuse  custody  it 
was,  to  bring  or  send  it  to  them,  for  that  they 
destre<l  to  sign  it :  and  thereupon  Mr.  Horsley 
attended  thcra,. and  producm^  the  petition,  in 
which  many  persons  had  joined,  he  deli- 
▼ered  it  at  their  request  to  be  by  them  read  and 
signed ;  but  ]\Ir.  Whitfield  immediately  tore  it 
in  pieces^  and  threw  it  towards  the  fire  ;  and 
.Smallbones  catching  it  up,  said  that  he  would 
not  take  10s.  for  the  names,  and  then  they  de- 
clared that  they  sent  for  it  for  that  ver}*^  piir- 
*pose,  and  owned  themselves  all  concerned  in 
the  design. 

Upon  Mr.  Hoi*sley^s  complaint  hereof  to  a 
jastjoe  of  the  peace,  a  warrant  was  granted 
against  them,  and  they  being  taken  thereupon, 
i^er  examination  of  the  mailer,  uere  bouud  to 
appear  and  answer  it  at  the  next  quarter  s^- 
sions  of  the  peace  for  the  city  of  Westminster ; 
and  upon  Friday  the  9th  of  January  instant 
the  sessions  being  holden,  and  there  being  pre- 
iient  several  justices  of  the  peace  that  are  emi- 
nent lawyeis,  the  matter  was  brought  bt^fure 
them,  and  the  gtaud  jury  itulicteu  the  said 
Whitfield,  Smallbones,  and  J^ud  as  follow- 
elh,  viz. 

The  City,  Borough,  and  Touu  of) 
Westminster,  in  the  County  > 
of  Middlesex.  ) 

"  The  jurofs  for  our  soiereiffn  lord  the  king 
upon  their  oath  do  present,  That  whereas  the 
fubiecli  and  liege  people  of  the  kings  and 
<|oeen8  of  this  realm  of  England,  by  the  laxvs 
•od  caatome  of  the  realm,  have  used  and  been 
acGoatomed  to  reprasent  their  poblic  grievances 
by  petition,  or  by  any  other  submissive  way ; 
and  that  the  20th  day  of  December  in  the  31st 
year  of  our  lord  Charles  the  2od,  by  tlie  grace 
of  God,  of  Enghmd,  Scotland,  France  and  Ire- 
land, kiur,  defender  of  the  faith,  &c.  at  the 
parish  of  St,  Marti&'f-iii-tbe«FieUs,  within  the 


seas  and  soldiery,  and  lands  belongiiig  to  these 
three  kingdoms  to  be  put  into  the  hands  of  his 
party  and  their  adherents,  even  in  opposition  to 
the  advice  and  order  of  the.  last  parliament. 
^*  And  as  we  considering  with  heavy  hearts 
how    greatly    the     strength,    and     repota- 

lUVrty  of  the  dean  and  chapter  of  the  coikgiate 
chui'ch  of  Kt.  Peter,  of  the  city,  borough  and 
town  of  Westminstei',  in  the  county  of  iliddle' 
sex ;  a  Petition  written  in  patter,  was  prepared 
and  subscribed  with  the  hanos  of  divers  the  said 
king's  subjects  and  liege  people,  (to  the  Jury 
unknown)  and  to  our  said  soverci^  lord  king 
Charles  3,  directed,  and  to  our  said  sovereign 
k)rd  the  king  to  be  presented  and  delivered ;  by 
which  Petition  it  was  shown,  That  whereas 
there  had  been  and  was  a  most  damnable  plot 
against  the  royal  person  of  our  said  soverei£*ii 
lord  the  kbg,  the  IVotestant  religion,  and  well- 
established  guieniment  of  this  realm  ;  for  which 
plot  several  of  the  principal  conspirators  were 
impeache<l  by  parliament,  and  wheniby  it  was 
humbly  prayed  that  the  paVliament  which  was 
prorogued  to  the  26th  day  of  January  next  en- 
suing in  the  said  year,  might  then*  sit  to  try 
the  offenders,  and  to  redress  the  pressing  grier- 
anees  not  otherwise  to  be  redressed.  And  that 
Thomas  Whitfiekl,  late  of  the  said  parish  ot* 
8t.  Martin Vin- the- Fields,  in  the' liberty  afore- 
said, and  the  connty  aibresaid,  yeoman,  John 
Smallbones,  late  of  the  said  parish,  within  the 
liberty  aforesaid,  in  the  county  aioresaid,  wood- 
monger,  and  William  Laud,  late  of  the  parish 
aforesaid,  in  the  county  aforesaid,  yeoman ; 
being  (lersons  ill-aifected,  and  contriving,  de- 
vising and  intending  as  much  as  in  them  lay, 
to  hinder  the  sitting  of  the  said  pariiament,  as 
was  praved  by  the  said  Petition,  and  also  to 
hinder  the  trial  of  the  said  offenders,  and  re- 
dressing the  baid  grievances,  the  said  20tli  day 
of  December  in  the  said  31st  year  of  the  reigii 
of  our  said  sovereign  lovd  the  king,  as  rioters 
and  disturbers  of  tne  peace  of  our  sovereign 
lord  the  king,  for  the  disturbing  of  the  peace 
of  our  said  sovereign  lo;-d  the  kin^,  with  force 
and  anns  at  the  said  parish  within  the  liberty 
afores&id,  in  the  county  aforesaid,  unlawfully 
and  riotously  did  assemUe  themselves;  ana' 
being  so  tliei'i  and  there  assembled,  with  force 
and  arms  then  and  there  unlawfully,  riotously 
and  injuriously,  the  said  Petition  'being  deli- 
vered by  oue  William  Horsley  to  than, 
the  said^Thomas  Whitfield,  John  Smallboikes 
and  William  Laud,  at  their  request,  and  for  the 
subscribing  their  names  thereunto  if  they  should 
think  fit,  did  tear  in  pieces,  in  contempt  of  our 
said  sovereign  lord  tne  king,  and  of  his  lawB, 
to  the  evil  example  of  all  others  in  the  like 
cases  offending,  and  i^;ainst  the  peace  of  oiur 
said  sovereign  lord  the  king,  his  crown  and 
dignity." 

The  names  of  tlie  Grand- Jury  that  fonnd 
the  bill,  are  these:  William  Jacob,  HiOniaa 
Trevor,  Erasmus  Browne,  Henry  Dugley, 
Richai:d  Streete,  John  Henly,  John  Weston, 
Martin  Frogg,  John  Pierce,   Robert  Finke^ 
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of  lib  wowjtsiy  and  the  kingdom,  sad  hang 
fmwMmomfmtnmMoeaibMi  the  dngm 
wBramd  are  la  cauiiaat  and  nraninff,  tbal 
tfaereoB^t  to  be  no  d^j  of  the  best  mssw 
tiistarsui  oar  power  to  seonre  tbe  kii^fdoiii 
snuMl  ttan,  we  bate  thooglit  fit  to  prapoee  to 
«U  true  PMeslaoto  sa  obiqb  amongiit  tken^ 
s^esy  byssfasBn  snd  asoned  promise  c^mntnal 
deftnce  and  eminf  ■sec  in  the  pnarvation  of 
tiMtrae  PMoslant  reKgion,  his  nn^erty's 
son  and  npji  stale,  and  o«r  kws, 
aad  prs^artMB,  and  we  faoM  it  our 
duty  to  jom  omsdfcs  for  the  same 
dedavsten  of  our  oniled  allectioBi  and 
latioas  in  the  form  ensuini^: 

«<<  1.  A.  B.dointhepreMsnce^rfGodsoleiini^ 
praBiise,?ow,  and  prolert  to  maintain  and  de- 


,  andtssmasa  of  thekiafdombothat  sea 
and  bmd  ii  wasHd  aad  oonsamed,  sad  losl  by 
Ihe  iatricate  tsfeutm  aunaganent  of  tfieaa 
widced  destmctm  deagns ;  and  fiadmg  te 
ooaasels  aftier  aicflnpluy  jastite  apoo 
or  tte  ooiMpnalorSy  to  bs  stiu  jaasaed 
the  atmost  derilidi  msliee,  sad  desire  of 
tarcasK ;  whsrsb j  bis  majesty  is  in  eoatianal 
ksssra  of  being  monlered  to  make  way  for  the 
aaidD/sadnmoement  to  the  crown,  aad  the 
^  whaie  kiBgdem  in  sndi  esse  is  dcstitato  of  all 
secariQro?' their  religion.  hiWB,  estates  and  M- 
hertjTi  iMd  cspu  ieuce  in  me  ease,  qneen  Manr 
barmg  pro?ed  the  wisest  hiws  to  be  of  Hide 
ftroe  to  keep  ont  popery  and  tjrrannj  ander  a 
popish  prinoe. 

**  We  hare  therefore  endesronred,  IBS  par- 
liameolaiy  wav,  by  a  biD  for  the  parpoae,  to 
bar  aad  exdnae  the  said  dnke  firom  tae  sae- 
cearioa  to  the  crown,  and  to  banish  him  for 
aver  oot  of  these  kit^pdoott  of  England  aad 
Ireland.  Bat  the  flist  means  of  Ae  king  and 
idngdom'ssaftly  b«ng  utterly  rejected,^  and  we 
left  alniost  in  deipair  of  obwnhigany  laal  and 
affoctmlseearity,  aad  knowing  oarsmes  to  be 
iatniited  to  adnse  snd  set  for  the  preserration 

KathaMsl  Wilkingon,  Edward  Wbilelbot,  John 
Gende,  Thomas  Harris,  William  Portane, 
Bon  Higdon,  James  HarroM,  Comdins 
Ri&fidd,  George  Wright,  apodieeaty.  Waller 


Wiwfat,  Adam  Luigiey. 

iJpoii  Wednesday  the  7th  of  this  hurtaat 
Janoaij,  many  gentlemen  and  eminent  aA^ 
aena,  wlio  had  been  oonoeraed  for  managing 
the  Fetilion  fhr  the  sitting  of  the  pailismeat, 
npoB  the  20th  instant,  met  together  snd  sgteed 
.iqion  the  method  of  finislunff  the  same,  and  of 
nominating  it  persons  fbr  ttie  presenting  it  to 
Ids  majesty;  which  bemg  soeordiiMffy  doae, 
idiese  ceatlemen  foUowinr,  vis.  air  G&ert  Ger- 
nad,  osit.  son-in-law  to  me  late  bishop  of  Dnr- 
ham;  Francis  Charitoa,  John  Blus,  John 
Smith,  Johnson,  of  Stepney,  Ellis  Cri^ie,  An- 
thony Eelby,  Henry  Ashurst,  ITiomas  Smitli, 
esM.  geaflemea  m  sood  worth  and  estsles, 
aaa  se?eml  of  whom  nare  beea  eminent  saf- 
ibren  for  his  m^esty,  did  this  ISth  of  Jsnoary, 
attend  his  miyesly  with  it  at  Whitehall,  when 
haing  intrsdaeed  to  his  royd  presence^  mr  Gil- 
hcK  Gcnard  knedaig,  piCMnted  the  I^tition. 

Sff  John  Reroby  says:  ^  This  erening, 
(Oct  20),  his  mi^esQr  talked  with  me  a  great 
whOe,  in  St.  James's  Pkik,  and  at  the  docbess 
of  Pdrtsmouth's ;  his  disooorsersa  chiefly  upon 
the  late  uneoud  Terdicts  and  proceedmgs  of 
thejuriesof  London  aad  Middlesez;  oonoem- 
iiu^  which  he  broke  out  into  diis  expressiony 
'  It  is  a  hard  case  that  I  am  the  last  man  to 
'  kare  law  and  justice  in  the  whole  nation.' " 

Itis  likely  eaongh  that  tfie  meetioa  <^  Ae 
hiMs  igainst  ShsfWsbory  and  Colledge  wm  a 
csaae  of  the  stt^  apon  the  charter  of  the 
4aN^  Seethe  Case  of  the  Qao  Warranto  in 
thft  CoHoctioti,  A.  D.  1681,  sad  tiie 
fiani  EogetCok^,  ctled  in  •  Nda  ibsnta. 

TOU  Till. 


S,  oriaooratioa,  aadall  tfadae  who  do  or 
all  aadearoar  to  mcador  adranoa  it  witb- 
mthiskiMlom. 

««•  I  wildso,  MftrMiBmeliea,mai«taBisiid 
defcnd  his  mitfssty  %  layd  jtemoa  and  eslito; 
as  dan  fhfi jwarr  and  piiiibin  ef  pailiaimiHi, 
thekwfalr^^hta  and  libsrtias  ofthaadaaal 
yinst  aO  incroaduaanlsawl  usarpatioB  oCar* 
bitiary  power  whatsoefsr,  aad  codeaTOor 
eatirdy  to  didiand  all  sach  maoenary 
forces  as  we  hare  resson  to  bcfiere  were  raised 
to  sdYsnce  it,  and  are  still  k^  up  in  and  abont 
die  dty  of  Loadon,  to  the  great  amaaement 
and  tetiar  of  all  the  gaod  neaale  af  thelaad. 

«« 'Moreorar  J.  0.  afV  havav  pdUisiy 
profcsKjd  aad  awaed  the  popish  leGgiOB,  awl 
potoooasly  gitan  life  aad  fcrth  tathedsnaishiii 


pcwoB,  the  prstestant  rdigion,  aad  the  ga- 
T^rameat  of  this  kiagdom ;  IwiUnarar  ooa- 
sent  that  the  sdd  J.  D.  of  Y.  srany  other,  who 
is  or  hath  beea  apapist  ar  any  wnrs  adhcied 
tothepapistsjn&cirwiflked  dssigM,  be  ad- 
mitted to  the  saeeesnon  of  the  crcfwn  of  Bng- 
limd;  bat  bjr  all  kwlal  amana,aad  by  force  sf 
armsif  aeedsoreqaire,aooordiag  tamy  abi- 
lities, will  oppose  fafaa,  and  cndeiuraar  taaah- 
due,  eznd,  and  destroy  him  if  he  coom  inta 
England^  or  the  donmaoas  tharesf,  and  aedc 
by  force  to  aet  as  his  pieiaMled  tHk^  aad  dl 
snchssshaU  aaaereaaio  hiap,  or  vaisa  aay^ 
war,  ttamultorseditioBforhini,orhyliisoom« 
■Mmd,aspabiieeaenattesaf  oarfama,  rdigion 
andcoantry. 

M  *  Totins  ead  we  anderety  oneof  as  whssa 
haadi  are  here  ander- writlsn,  do  most  wiUagly 
bind  oarsdfes  and  etary  one  of  as  anls  tt% 
other  joaMly  snd  sefanlfy,ia  ihebsadsfaaa 
fbm  and  loyil  wdrty  orawwriation,  aad  do 
promise  aad  saw  bemre  God,  tha^  with  oar 
joiatoidpartiealarforom  we  wiH  oppsss  aad 
parsueaaio  destractMm  all  saohaa  apoaaay 
title  whaiaoefar  shall  oppose  the  jast  and  righ- 
tsoas  eads  of  dris  AttOiiitisa,  and  msinftiin, 
protect,  aaddefbndaD  aadk  as  shall  aalsr  iata 
Itin  the  jast  pirlbimaao««rthe  Iraa  mteataad 
MfuiiiiiiFifit  Aadkiiiyajusii 

SB 
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thould  be  any  ways  obstnicted  or  hindered  for 
wyil  of  dncipline  ud  oondoct,  or  wiy  eril- 
tttinded  persons  under  pretence  of  nusing  forces 
tor  the  service  of  this  Assoouition,  should  et- 
tennpt  or  commit  disorders ;  we  viU  follow 
such  orders  as  we  shall  from  time  to  tinie  re- 
«eiTe  iroiD  this  present  priiainent,  whilst  it 
•haU  be  sitting-,  or  the  nia|or  put  of  the  mem- 
bers of  both  Houses  subscribing  this  Associatioa 
wheait  shall  be  prorogued  or  dissolTed;  and 
•bey  such  officers  as  shall  by  thtro  be  set  over 
Bs  in  the  several  counties,  attes,  and  boroughs 
until  the  next  meeting  of  this  or  another  par- 
liament ;.and  will  then  shew  the  same  obedience 
And  submission  unto,  it,  and  those  who  shall  be 
ofH. 

*' '  Neither  will  we  for  any  respect  of  penoos 
or  catt8c»,  or  for  fear,  or  reward,  separate  our- 
wdftM  from  this  Association,  or  fail  in  the  proae- 
cation  thereof  during  our  lives,  upon  pam  ofbeing 
by  the  rest  of  us  prosecuted,  and  suppressed  as 
peijured  persons,  and  public  enemies  to  God, 
the  king,  and  our  native  countcy. 

**  *^  To  which  pains  and  punishments  we  do  vo- 
Ittntaniy  subnut  oarselves,  and  every  one  of  us 
without  benefit  of  any  colour  or  pretence  to  ex- 
cuse us.'       ■    . 

**  In  Witness  of  all  which  pr^ipisses  to  be  in- 
violably kept,  we  do  to  this  writing  put  our' 
bands  and  seals,  %n4  shall  be  most  ready  to  ac- 
cept and  admit  any  otlier  hereal\er  inio*tIi4S  So- 
ciety and  Association.*^ 

6ir  F,  Wit  ken9.  This  paper  b  very  planRiMy 
panned  in  die  beginning,  and  goes  a  p'eat  way 
so,  httt  in  the  last  chiose  but  one,  there  they 
oome  to  perfect  levying  war ;  for  they  do  posi- 
tively say,  they  will  obey  such  oflicers  as  either 
the  pailiiUDent  or  the  rouor  part  of  them,  or 
aii^r  the  parhament  is  dissolved,  the  mi^or 
part  of  those  that  shatt  subscribe  this  pa)ier  shal  I 
fj^mjai }  they  will  obey  all  such  ofiicers. 

Foreman,  Pray,  what  dale  is  this  paper  of? 

fiiirl^  Withens.  It  was  after  the  bUlforthe 
avidamon  of  the  duke  of  York,  for  it  says,  that 
way  foiling,  they  would  do  it  by  force/ 

Foreman.  There  is  no  hand  to  it  at  all  f 

tkr  F,  WUkon$,  No,  none  at  all.  One  thing 
I  had  forgot,  that  they  would  join  to  destroy 
the  meroenary  forces  about  I^ndon,  which  is 
dowsright  levying  vrar  against  tkifi  king  and 
biagMai'da. 

MKnSaunders.  ThedestgB  of  itispretended 
to  oppose  popery  and  arbitrary  power,  and  des- 
troy the  papists ;  but  that  doth  not  seeA  so 
much  in  it's  self:  but  when  you  havelieard 
the  eridenco  you  will  hear  wIm>  were  the  pa- 
pists that  weie  to  he  destroyed  by  this  army. 

John  Booth, 

Jury.  He  haaatood  in  ^foee  ofthecourt 
All  this  while. 

jL  C.  J.  Whes  d'id  Mr.  Booth  oomo  down  ? 

Jury,  He.  vras  here  before  vre  w«nt  up,  my 
isrdv  and  hath  been. here  ever  since. 

JLCJ,   Look  ye,  gantlen«B,  they  tell  you 

h».vBm  nuM  fmjmmi  wmm  dawm  mtt  warn. 


Booth.    No,  my  lord,  I  came  dovm  hot  now;. 

Shepherd.  My  lord,  we  desire  a  list  of  thcur 
names,  that  we  might  know  who  ia  here,  and 
who  is  not. 

Mr.  Godfrey.  This  man  hath  been  here  M 
this  while,  and  all  the  others  may  be  here  for 
aught  that  I  know. 

Sir  F.  WUhem.  In  the  first  place  irive  aa  ac* 
count  what  discourse  you  have  had  withmy  ' 
lord  Shaftesbury. 

L.  C:J,  Speak  out,  that  the  jury  may  hear 
you. 

Booth.  I  Mn\\  speak  as  loud  as  I  can.    Ia 
the  month  of  January,  about  the  middle  of  Ja* 
niiary   last,  I  was  introduced  into  my  lord 
Sliattesbury's  acquaintance   by   one   captain 
Henry  Wilkinson.    I  say,  I  was  introrlaeed 
into  my  lord  Hhaflesbur^'sacquaintanoe  by  ooa 
captain  Henry  Wilkinson.    This  captain  Wil- 
kinson is  a  Yorkshire  gentleiqan,  he  aas  known 
me  abovetweniy  years,  and  he  and  1  have  had 
familiar  conversation  a  long  while ;  so  waiting 
upon  my  lord  IShafieshury,  our  first  buainesa 
that  we  went  about  was,  captain  Wilkinson  did 
pretend  to  receive  a  commission  from  my  lord 
Bhailesbury,  and  some  othersof  the  lords  pro* 
prietors  of  the  palatiuate  of  Carolina  to  be  their 
deputy  governor;  and  he  told  me  the  prospect  of 
that  journey  was  like  to  he  very  hopeful,  and 
that  his  interest  was  good,  and  that  he  could 
procure  ine  a  ooinnussion,  and  such  a  number 
of  acres  for  ouality  and  quantity  as  I  did  desire: 
and  he  said  lie  did  not  design  to  go  over  im- 
mediately in  his  own  person,  but  he  would  serid 
his  eldest  son,  and  his  youngest  son,  and  if  ha 
went,  he  would  return  again  as  occasion  shouH 
serve.    I  consented  to  hhn  in  all  this,  and  we 
discoursed  itdivers  times  together,  and  we  went 
to  my  lord  Shaftesbury  on  purpose  to  receive 
commissions  in  order  to  tnis  purpose.    The 
first  time  1  went  thoe  was  the  eaii  of  Cratvn, 
sir  Peter  Colleton,  and  one  AnchdeU,aquaker  ; 
1  thought  him  a  quaker  because  he  kept  his 
hat  on,  when  the  rest  of  the  Lords  stood  bare 
in  civility  to  him.    We  discoursed  the  thing 
about  Carolina.    After  this,  and  before,  captain 
Wilkinson  and  I  had  several  discourses  ahoot 
the  juncture  of  aifain  in  these  times,  thoiu^ 
T  knew  him  to  be  an  old  royalist,  and  onn 
that  served  his  majesty  and  his  late  fother 
very    much   in  the  wars ;   yet   being  nn^ 
der  great  disappointments  of  preferments  at 
court,  and  missuig  the  rewara  he  expectefl 
from  the  kinsp,  his  heart  was  turned  another 
way,  and  he  had  repented  himself  of  those  ser- 
vices he  had  done  for  the  king,  and  was  becom|i 
a  man  of  another  opinion  ;  and  there  was  soma 
inducements  upon  me  that  I  was  inclined  to 
the  same  opinion  :  So  he  expressed  himself  to 
my  lord,  and  so  fVom  one  thing  to  another  wii 
went  on  in  discourse,  and  related  the  several 
parliamenis,'  and  the  prorogniiig  them,  and 
the  disappointments  of  the  people,  and  tlib 
fear  of  popery  and  arbitrary  power :  Aadthia 
was  not  done  ence^  npr  twice^  nor  ten  times  ^ 
for  I  cannot  omunerate  them,  for  we  kept  a 
oonliainl  dnbi  ind  coATcmd  together  nai- 
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lUrly  near  three  qmurten  a  year.'  After  this 
first  aoqnaintaiice  with  m j  lord  Shafteabiiry  at 
his  hoase,  I  did  frequently  go  with  cantaiii 
Wilkinson,  and  between  Christmas  and  March 
four  or  five  times :  And  1  observed  this,  that 
when  we  came  to  my  lord  Shaftesbury's  they 
were  cautious  in  our  aocessioB :  In  the  first 
place  it  was  to  be  known  by  some  of  the  ser- 
Tanta,  who  he  was  in  company  with :  And  in 
the  second  place  the  names  were  sent  up,  who 
they  weretnat  were  to  speak  with  him :  Some- 
times we  had  an  alehouse  at  the  fi^ll  in  the 
same  street:  (I  fbrgetthename  of  the  street) 
we  staid  at  the  alehouse  till  we  Ifad  a  fit  time, 
captain  Wilkiheon  had  aoouaintance  with  his 
poiter«nd  his  gentleman  or  his  chamber:  And 
so  we  often  discoursed.  And  ft-om  the  ooncems 
of  CaroUna  we  fell  to  matters  more  public 
coBcemifig  the  state.  I  remember  he  would 
use  to  inveigh  sharply  against  the  times,  and 
look  upon  himself  as  not  so  valued  nor  so  res- 
pected, nor  in  those  places  and  (tignities  as  he 
expected  he  should  oe,  and  seemiM  to  be  dis* 
contented,  and  he  did  fear  popery  would  be  in- 
troduced, and  arbitrary  power :  And  when 
parliameDt-men  were  to  be  elected,  there  came 
every  week  news,  bringing  partieulars  of  such 
boroughs  and  counties,  as  nad  made  particular 
dectioDs  for  members  for  parliament ;  whe- 
ther kniirhts,  citisens,  or  boigesses;  And  he 
would  often  consider  that  parliament  that  was 
to  sit  at  Oxford,  what  they  were  as  to  their  in* 
dinatioa  and  thiBpositions :  And  he  said>  they 
would  insist  upou*  the  same  things  the  other 
pailiaacieniB  before  had  done.  Particularly  he 
said  die  parhamraA  would  never  grant  the  king 
any  assistance  of  money  nor  satisfy  him  m 
those  things  that  he  desired,  unless  he  .gave  dbe 
people  first  satiafoction  in  those  things  tiiat 
they  insisted  oo  before,  and  he  Mlieved 
would  insist  upon  after;  and  particularly 
th«  bill  of  exdnding  the  duke  of  York 
fipom  the  crown :  Another  was  the  abo- 
lislniig  the  statute  of  the  d5th  of  Elisa- 
beth: And  the  third  was  giving  his  royal  as- 
sent for  the  passing  a  new  bill,  whereby  all 
dissenting  prolestants,  nonconformists,  or  what 
you  will  term  them,  should  be  freed  frt>m  those 
wnahies  and  ecdesiastio  punishments  that 
weyaresubjecttoby  the  present  estid>lished 
law :  And  he  said^  if  these  and  some  other 
wholesome  laws  and  bills  were  passed  by  the 
»3ral  assent  of  the  king,  he  believed  that  when 
the  people  had  reo^v4»  this  security  andsalis*> 
faction,  that  they  would  be  very  willing  to 
grant  the  king  such  aooommodationff  of  money 
^  way  of  assessment,  or  so,  as  his  necessary 
occasions  should  also  reouire :  but  without  this 
he  believed,  there  would  be  abreach  between  the 
king  and  the  imriiament,  and  that  they  had  or- 
dered the'parliament  riiottld  meet  at  Oxford, 
«iMliiotatthia  metropolis  at  London,  where 
they  migfat  go  <m  without  fear  of  being  over- 
awed: That  this,  was  an  intenlion  to  awe  the 
parliaaMnt  But  he  said,  himself  and  divers 
noble  lords,  and  members  of  the  House  of  Coo^ 
is-had-eopBdared  thansdreaaiid  thar  irwn 
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safoty^'and  that  they  judged  it  dangerous  t» 

S»  to  Oxford,  where  they  were  sure  the  guards, 
e  retinue  of  the  court,  and  the  assistance 
of  the  scholars  (which  usually  incline  to  th*^ 
crown)  might  so  over-awe  the  pariiament^ 
that  they  mi^ht  not  so  fr-eely  proceed  in  a  way 
for  the  public  rood  as  they  intended;  and 
therefore  he  and  others  had  considered  with' 
themselves,  that  it  were  tit  for  them  to  hav# 
guards,  and  send  them  thither;  and  to  thia 
purpose  he  had  established  a  matter  of  fifty 
men,  persons  of  ^ality,  that  he  believed 
would  nave  men  along'  with  tliem  ;  and  he  in* 
trusted  oiptain  Henry  Wilkinson  with  the 
command  of  these  men,  and  they  were  to  come 
to  Oxford  at  such  a  time,  and  if  there  were  any 
breach  between  the  king  and  the  parliament* 
or  any  violence  offered  to  any  of  these  mem-  ' 
bers  by  the  guSlrds,  or  retinue  of  the  court, 
that  then  these  men,  with  others  that  other 
lords  had  provided,  should  repel  his  force,  by 
greater  force,  and  should  purge  the  guards  of 
all  the  papists  and  tories,  and  such  as  were 
acainst  the  Protestant  religion,  and  the  esta<* 
bushed  laws  of  the  land ;  and  likewise  these 
men  should  be.  ready  to  assist  himself,  and 
those  other  persons  in  his  confederacy,  to 
pui]g^  fipom  Uie  king  those  evil  counselors 
which  were  about  him ;  particulariy  therai 
were  named,  the  earl  of  Worcester,  my  lord 
Clarendon,  my  lord  HalUfax,  my  lord  rever»> 
sham,  and  Mr.  Hide,  now  lord  viscount  Hide : 
And  ithese  persons  were  looked  upon  to  be 
dangerous,  and  gave  the  king  evil  advice,  and 
ma&  him  continue  so  very  deaf  to  what  the 
puiiamenturged  him  to ;  and  ther^re  they 
said  they  would  not  only  purge  the  guards^ 
and  repel  that  force  by  a  greater  force,  but  also 
take  those  Lords  by  violence  firom  the  king, 
and  bring  the  king  to  London,  to  the  chief  iiie« 
tropolitan  city,  where  those  things  should  be  es- 
tablished, which  they  designed  for  their  safety 
in  these  two  respects,  for  the  preserving  the 
protestant  religi<m,  and  likewise  for  the  keep- 
ing  and  defenmng  us  safo  firom  arbitrary  povrer 
and  government.  Upon  this  captain  Wilkinson 
did  desire  me  that  I  would  be  one  of  those 
under  his  commands  This  I  did  consent  to* 
And  he  requested  me  ftiither,  tiiat  I  would 
provide  for  myself  horse  and  arms ;  and  like- 
wise anns  for  my  man,  and  he  would  provide 
me  a  horse  fiir  my  man.  I  did  accordingly 
provide  arms  for  myself,  and  a  good  stones 
norae  folk*  myself,  and  arms  for  my  man  before 
the  pariiament  did  sit  at  Oxford.  I  think  thtt 
fiSdof  Mareh,I  do  not  putictually  remembct 
the  day,  and  when  the  parliament  was  set,  we 
enquired  and  heard  how  thmcs  went  on,  and 
found  d;iatit  was  as  my  lord  ^aftesbury  had 
predicted,  tiiat  the  parliament  did  insist  upon 
those  very  things  that  he  told  they  would  do« 
butuever  bdieved  or  imagined  they  wouU  be 
soon  dissolved.  Upon  Thursday  before  the 
parliament  wa9<  dissolved,  captam  Wilkhison 
told  me,  he  expected  that  very  week  to  have  a 
summons  toguup  to  Oxford  with  those  bmb 
that  wegelistedwiA  Jam  ^J)ut  then  HatiifdajSi 
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nciiro  came  of  die  diflM^uttoii  of  the  ptdift* 
nuait,  and  tfaflrefinreh  took  no  further  effect 
Thewhole  matter,  the  main  dedffo  waa  thia, 
that  my  lord  Shaftesbury  should  have  80  many 
men  to  attend  him  there  for  the  security  of  hia 
person,  and  like^riae  to  repel  the  force  of  the 
tang's  ffuards,  or  any  other  persons  tiiat  fol- 
lowed me  king  ;  ana  also  to  remoye  from  him 
those  fire  Lords,  and  bring  the  king  hack  to 
London,  to  establish  those  laws  that  I  have 
mentioned. 

Sir  Fr.  Withens.  Pkny  what  time  did  you 
diaeoyerthis? 

Boolh.  About  six  weeks  ago. 

8ir  Fr.  Withem,  Had  you  any  discourse 
widi  the  earl  of  ShaAesbury  aftercaptain  W&l* 
Ipnaon  spoke  with  you,  or  before  the  sitting  of 
^e  parhament  ? 

Boatk,  I  said  before,  that  the  fbst  motion 
of  these  fifhr  men  that  were  to  be  my  lord 
Shaftesbury^  guai4  came  from  captain  Wil- 
kinson ;  mit  after  this,  when  I  went  with 
captain  Wilkinson  to  my  lord  Shaftesbury,  the 
same  thing  was  discoursed  there.  The  last 
time  I  was  with  my  lord  Shaftesbury,  was 
about  a  week  before  he  went  to  Chdbrdf,  about 
ten  days  before  the  parhament  sat,  or  a  we^, 
and  then  1  heard  the  same  discourse  from  my 
Imrd  Shaftesbury's  own  mouth. 

Sir  Fr.  WUketu.  Had  you  any  other  dis- 
eourse  with  my  lord  Shaftesbury  f 

Booth,  I  say,  I  made  three  or  four  viaitB 
between  Christmas  and  March,  and  we  had 
discourse  every  time  particularly  about  the 
kiuj^'s  person,  and  if  the  king  did  rvftise  these 
motions,  that  then  these  men  were  to  be  taken 
from  him,  and  he  repelled  with  a  greater  force, 
and  be  brought  to  it  by  force. 

fifir  fV.  Witheru,  Did  you  ever  make  any 
aolidtation  to  any  to  make  this  disoorery  ? 

Booth.  Thus  far  I  chd,  and  I  will  tdl  you 
the  whole  matter  in  that  point ;  there  was  one 
Walter  Banes,  an  acquaintance  of  mine,  and  I 
found  that  he  had,  at  Wilkinson's  request,  en- 
nged  himself  in  some  bosniess  that  one 
Btwuriff,  an  attorney  in  Yorkshire,  had  writ 
to  him  about,  concerning  some  men  that  were 
to  swear  againat  my  lord  SMMniry.  I  asked 
Mr.  Banes  what  men  these  were  P  He  said,  he 
thought  they  were  Irishmen.  I  said«  I  do 
not  Imow  what  oouTersation  in  that  nature  my 
lord  Shaftesbury  might  hare  wiA  Irishmen, 
for  I  know  none  of  them ;  but  I  am  satislied 
that  he  had  conversation  tending  to  these  ends 
that  you  apeak  of  with  some  Englishmen, 
and  that  I  know.  This  Mr.  Banes  did  take 
particnlar  notice  of,  and  and  he  was  very  f^- 
quently  upon  me  to  t^l  him  what  ihe  matter 
was,  and  I  gave  him  some  intimation  of  it. 
IVuly  itwas  very  mnch  upon  my  spirit,  and  I 
could  not  tell  whether  I  was  able  to  cany  it 
tiiroughor  not,orhadbetlertoletit  atoaeas 
itwaa  in  silence:  b«t  discourring  still  more 
with  him,  and  at  tberesult  of  that  ^acoorse 
arehad  by  d^rees,  1  did  giro  hun  aome  iati. 
nmkMi  of  it.  And  after  thitf,  upon'  aeeond 
Aoqghta,  I  tatik  »  resolvlaim  to  disoover  k, 


a^  whte  I.  M  to9omr  il»  I  da  beM  hi 
the  jnwacBoe  of  God  dechwe,  4iat  ■»  mortal 
did  Know  ai^  thing  of  what  I  had  lo  any, 
in  refereaop  to  the  king;  nor  did  I  nnu 
any  more  Applications  m  the  .woild,  but 
took  pen,  iak^  and  paper,  and  writ  it  down« 
and  sealed  it  under  aoover,  and  aentit  to  the 
GOundL 

Sir  Jr.  Wiiheia.  Gentlemen  of  the  joy, 
would  you  aak  him  any  questions? 

PopilUm,  The  jury  t^  your  lordship  he- 
fore,  that  after  all  had  betti  eiarained  diey 
would  counder  what  questions. 

JL.  C.  J.  Where  would  yon  have  tfaeae  wit^ 
ncases  diat  hare  beoi  exnimned  to  atand  F 

Papillan,    We  leave  to  4m  aherifii  to 
point  a  place  for  diem. 

X.  C.  J.  To  keep  them  a-part  it  ia  ntteriy 
impossiUe,  for  we  mi^  hnve  as  many 
thai  as  there  are  witneasea. 

Jury,  Let  one  man  keep  with  Aem. 

L,  V,  X  Empty  that  place  where  they 
the  lasttime,  and  let  tfacsn  stand  there. 

Edvard  l\irberviU, 

Sir  Fr.  Withau.  Hr.  Tmhervye,  hnveyoa 
had  any  diaoourae  with  my  lord  Sbafliaibiiry  ? 

Tkrbervile.  Yes»  aevml  timet.  In  Fe-' 
bniary  last  I  am  not  poaitire  in  the  time,  hot 
about  ihe  beginning  of  the  month,  I  waited 
upon  my  lord  Shafwsbury  about  aome  mooieak 
1  waitea  upon  him  to  have  his  advice  how  I 
might  come  by  it,  and  totfainmy  kid  8hafte#« 
bury '8  letter  in  my  behatt  to  the  pfniadfil  of 
the  oouncil  to  atand  my  friend,  and  he  aaidy 
there  was  little  good  to  be  had  ftom  the  long, 
as  long  as  hia  ipiards  were  about  him ;  for, 
were  it  not  for  his  guards,  we  would  quickly 
godown  to  Whiteludl,  and  obtain  what 


we  thought  fit  Said  I,  inylotd,  I  anpnasn 
his  guanls  cannot  defend  fawfrom  tiiewlidle 
kingdom.  His  lordship  aaid,  that  the  mbUe 
were  all  of  that  side,  especially  the  people 
about  Wapping  and  Aldersgatc-Stieet ;  and 
the  rich  men  m  the  city  wodd  vote  fhr  ele&> 
tkms ;  but  they  could  not  expect  they  should 
stand  by  them  in  caoe  there  ahonld  be  any 
diaturfaance,  for  they  valued  their  richea  more 
than  their  cause.  AndatQxford  I  hesrd  my 
lord  say  again,  he  wondered  the  people  of 
England  ahould  stickle  so  mudi  about  reugioQ, 
and  that  if  he  were  to  choose  a  reli^on,  he 
would  have  one  that  sheidd  comply  wiUi  what 
waa  apt  to  eany  on  their  cause. 

Mr.  Saunders,  Had  you  any  other  disoonrae 
with  him  at  any  other  time? 

Mr.  IhrbervUe.  1  told  yon  all  that  ia  mn« 
terial  that  I  can  say  to  it. 

John  Smith, 

Smith.  Wbf  lord,  I  only  beg  a  word  or  two 
from  your  losdship,  of  some  retectimi  oai* 


L,C.J,  Goto  vonr evidence. 


i^Nmme. 

"   '"   ■   ~  »toyonrevl^ 

Smith.  My  bird,  flua  m  somethbg  t6  my 

idenoe. 

L,C.J.  YmBMytrirt  aMhei  tiwii» AHl 
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finilA^  My kiid» H bath iMiK^NMrM alNiQt 
in  oogBt-haoam  and  taranii  4m  I  bInkiM 
gwear  tliere  w»  a  gvnenl  Mgn  againit  his 
QMMily  $  and  that  I  iwore  h  bofora  tha  king 
ind  aeeialary  of  atata;  and  tbat  1  alao  iwore 
it  at  the  trad  of  Mr.  CoUad|pe  and  Btr.  Rowae : 
Itakailnponniyaadi  I  never  awore  any  anab 
thing,  neither  can  I  swear  there  waa  a  general 
dofn  by  the  eifty,  or  the  parliamant  againat 
theking* 

.  L.  CJ.  Speak  what  diaeoarae  yon  have 
had  withnnr  lord  Shafteibury. 

&mth.  My  hard,  I  aappoae  it  ia  ^  aU 
dottbtytfiat  I  have  been  very  often  with  my 
bMrdfihaftaabury ;  and  Ibave  often  in  biadia- 
eowie  ahaerved,  that  he  spake  very  irreve- 
icndy  aiiff  slightly  of  the  king;  aometimea 
saying  he  «waa  a  weak  man,  and  aoroetimea 
saying  hewaaan  inoonalant man ;  aman  of 
no  finn  or  selded  raaolntion ;  and  a  man  that 
was  easily  led  by  thenoac,  aahia  fttherwaa 
beftaabiniybyaponiah  qoeen,  which  waa  the 
minofhisfiitner;  this  waa  both  in  pubUe  and 
in  private.  I  hare  alao  observed  sometimes  in 
hia  discourae,  something  tbat  be  mentioned  of 
iheeari  of£saex;  and  that  the  king  ahonld 
declare,  that  the  <nrl  of  Shaftesbury  was  not 
satisfied  to  be  an  ill  man  himaetf,  bat  got  over 
theeadofEflWXtoo:  this  the  earl  of  Shaftea- 
bnry  declared  pnUidy  m  bis  own  houae. 
Another  slory  waa  of  the  rebellion  of  Seotland, 
tbat  the  king  ahoold  say,  that  the  carl  of 
Shaftesbory  was  the  chief  promoter  of  that 
rebclboii ;  and  when  this  waa  told  mv  lord 
Shafteabory,  that  he  sbonld  send  word  back 
egsb  to  the  kbg,  <*  I  am  glad  (says  he)  thftt 
the  king  sees  not  bis  own  danger,  nor  what  he 
rana  himadf  into :  and  pray  t^  him,  thet,  if 
I  were  to  raiae  a  rebellion,  I  could  niae  an 
othergnesB  rd>ellion  than  the  rebellion  waa  in 
Scotland."  But  now,  as  to  the  particular 
poorta  I  am  to  charge  him  with :  I  remember, 
my  kird,  that  my  lord  Shaftesbury  aent  for  me 
ana  time,  «id  tblat  by  one  Manly  ;  sometimes 
they  call  him  major  Bfaoly,  sometimca  caotain 
Manfy ;  and  this  man  fiiundmeat  Mr.  Bethd'a 
ainb  in  Newgate-Street,  at  the  Qneen's-Arms ; 
and  there  be  told  me  my  lord  Shaftesbury 
would  speak  with  me  tbat  night.  I  immedi* 
olely  left  the  dub,  and  went  to  my  lord 
Shaftesbury's ;  and  I  was  introduced  ^ito  the 
diniDig«roora,  where  there  weie  two  gentlemen 
ittdiaoouraewithmylord ;  vidaB  soon  as  be 
aaw  QM,  be  asked  roe  how  I  did :  I  told 
lum  I  was  very  well,  and  came  in  obedience  to 
hia  lordship'a  command  to  wait  upon  bim ; 
isr  nayor  Manly  told  me  your  lordship  bad  a 
mind  to  speak  with  me :  be  said  he  had.  Soon 
afterward,  these  two  gentlemen  went  away. 
Upon  this  niy  lord  tuma  about,  Mr.  Smith, 
•aid  he,  Mr.  Hetherington  waa  with  me  this 
aaamin^,  and  tobl  me  ne  was  afraid  that  the 
Iridiwitneasea  would  go  over  to  the  Court 
party,  and  retract  wmit  ibey  had  said  for- 
weily.  My  kvd,  aaya  I,  I  know  no  perwm 
can  aetter  and  with  more  ease  binder  tbat 


aOoFanpe  frr  Aem ;  lar  tfiay  complain  math 
of  porerty.  ^ya  he,  master  Hetberingtoa' 
has  the  charge  of  tfiem,  and  bath  a  spedal 
tee  of  them,  and  I  believe. thej  do  not  want. 
My  lord,  says  I,  I  know  nothmg  of  that,  he 
knows  what  provision  be  hi^  mnde  for  them. 
This  is  the  tning,  said  my  lord,  that  I  would 
have  you  do ;  they  stand  in  greatawe  of  you, 
andyoumust  persuadethem  from  going  nigii 
that  rogue  Fits-gerald,  that  great  villain,  that 
is  pampered  up,  and  maintained  by  the  king 
andthe  Couit-party,  to  stifle  the  not  in  lie- 
land.  My  loni,  aaya  I,  do  you  think  die  kiagt 
would  be  at  auch  vaat  cbaagea  fiir  to  being 
ovier  witnessea,  and  at  last  m^tn^^m  men  ^ 

stifle  this  Plot,  ibr  that  is  the  way  to  stifle  the 
Plot  in  England  too,  as  weO  as  tbat  P  Says  he, 
what  b  this  fre<pient  dissolutions  and  proroga* 
tions  of  parliament  for,  but  to  stifle  the  Plot 
here,  and  to  hinder  the  lords  m  Uie  Tower  to 
come  to  a  trial  P  This  is  a  atrange  thing,  my 
lord,  said  I,  when  be  gave  Oiu  Oatea,  Mr. 
Bedttoe,  and  Mr.  Dugdale  such  large  allow- 
anoeato  prosecute  this  Plot  Says  my  loid^ 
this  is  nothing,  that  may  bold  for  a  year  or  two, 
he  may  take  it  off  when  he  will,  but  the  chief 
means  are  put  by,  whereby  we  might  find  out 
the  depth  of  this  Plot;  and  if  Mr.  Dugdaleand 
Dr.  Oates  be  knocked  on  the  head,  then  where 
is  this  Plot.'  then  there  wilt  come  an  act  of  obli^i' 
vion  for  them,  and  all  tbuwi  will  be  wsllaa  Aey 
were  before.  My  lord,  said  i,  ^is  ia  rery  atrange 
tome.  I  can  give  you  instance  6f  it,  saya  he, 
vdien  I  waa  liUdy  m  the  Tower,  I  told  some  I 
saw  popery  coming  in,  and  that  it  was  hard  tn 
prevent  it.  I  am  sony  to  hear  it,  said  I,  but 
what  would  you  baTC  me  do  with  theae  Iriab 
witnesses  ?  says  he,  persuade  them  net  to  go 
near  Whitehall,  nor  this  Fitzgerald.  Andsiad 
he,  one  thing  more  I  would  hare  yon  mind, 
Mr.  Smith,  that  if  the  king  were  not  as  weB 
satisfied  with  the  coroinff  m  of  popery  aa  ever 
theduke  of  York  waa,  do  you  flunk  the  duke 
ofYoric  would  besonmch  concerned  in  Am 
brinfi^-in  of  popery  as  he  is  ?  I  am  sorry  flxr  it, 
my  b>rd,  if  it  be  so.  After  tbia  I  parted  wifli 
my  lord  Shaftesbury,  with  fiillinstnictiona  from 
him  to  those  Irish  witnesses.  1  met  Mr« 
Etherington  the  next  morning,  and  I  told  him 
that  I  was  with  my  lord  Shaftesbury :  says  be, 
I  know  your  business,  and  would  have  yoa 
meet  us  at  the  Sun  Tavern  in  flie  a^enoon* 
My  lord,  I  went  according  flie  time  appointed^ 
anid  met  him  at  the  Sun  TaTcm  between  six  m 
seven,  or  eigbt  of  the  dodc,  as  near  aa  I  can 
remember.  When  I  came  to  them  I  began  tn 
open  those  great  and  horrid  crimes  uat  1 
heard  Mr.  Fttageraldaooused  of,diat  he  waa 
a  man  come  to.disoover  a  plot,  and  disowned 
it  here,  and  retracted  all  he  had  said.  I 
told  them  what  a  crime  thia  waa.  In  short, 
ny  lord,  they  nnmised  never  to  go  near  the 
man,  I  parted  that  night  and  came  to  my 
lodging,  and  the  next  morning  Mr.  Hcthcrii9<r 
ton  and  one  Mr.  Bcnaid  Uannia  cameto  my 
lodging  and  told  me,  that  thia  Bernard  Denma 
vaaieadytQgiireininfonnBtion  againat  Fita« 
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gcfM,  that  he  had  tampered  with  him  to  for- 
swear all  he  had  sworn  before,  I  went  pre- 
tfemly  with  Mr.  Hetheringtcm  and  BIr.  Dennis 
to  my  lord  mayor,  who  was  then  sir  Patience 
Ward ;  aAer  we  had  told  the  biuiness  to  sir 
Fatie&oe  Ward,  sir  Piatience  asked  this  Oeimis 
tf*  there  were  any  other  persons  present.    Yes, 
says  he,  there  was.  Says  sir  Patience,  you  are 
iq»on  your  oath,  if  you  know  not  the  nature  of 
an  oath,  I  will  tell  you.    The  inlbmiation  was 
drawn  up ;  the  copy  of  this  information  I  carried 
to  my  lord  Sbato^nny  and  shewed  it  him,  he 
Ytad  it,  and  was  very  well  pleased  with  it,  and 
said,  Mn  Smith,  don't  you  see  the  yillainy  of 
tiiat  man  and  that  fectious  party,  and  that  the 
king  nms  the  same  steps  as  his  father  did  before 
lum,  how  can  any  thing*  of  this  nature  be  done 
irithonttfae  klteg  and  the  court  pampered  him 
m  t  My  lord,  said  I,  I  tfiink  now  the  thing  is 
clear.    Ay,  says  he,  these  are  the  very  same 
steps  that  nis  fttker  followed  when  he  was  led 
iyy  nis  popish  queen,  and  the  poor  man  doth 
Botseeiiis  danger.     I  parted  from  my  lord, 
and  came  and  ffave  an  account  of  this  very  dis- 
eoune  to  the  club  in  Newgate- street,  ana  they 
weregiadof  it,  and  T  toldiniat  my  lordSbaftes- 
kufT  said,  that  the  king  would  neyer  be  quiet 
till  ne  came  to  his  father's  end,  he  followed  die 
aame  steps.     Another  thing  that  I  have  ob- 
■erved  particularly  before  the  parliament  went 
iaOzford;  I  went  to  see  him,  and  we  fell  into 
some  discourse,  and  my  lord  said  there  was 
great  preparations  made,  and  a  great  many  ga- 
mred  tmther  upon  the  read  between  London 
and  Oxford.     My  lord,  said  I,  what  is  the 
meaning  of  that  ?  Any  body  may  see,  says  he, 
^bat  is  «kly  to  terrify  the  parliament  to  comply 
with  the  king's  desire,  which  I  am  sure  the 
parliamentnever  will,  for  we  are  as  resolute 
now  as  eter ;  and  more  resolute,  for  we  see 
clearly  what  the  king  aims  at,  and  that  is  to 
bring  in  popery :  which  I  told  several  years 
ago,  and  when  I  was  last  in  the  Tower  ;  but 
•ajs  he,  we  bare  this  advantage  of  him,  if  he 
omgr  any  violenoe  tons,  (tor  we  expect  it)  that 
we  hare  the  nati^p  for  us,  and  we  may  lawfully 
appose  him^  and  he  will  meet  with  a  very  strong 
oppositkm ;  for  all  that  come  out  of  the  coun- 
try,  shall  be  well  horsed,  and  well  armed,  and 
80  we  aball  be  all ;  and  here  is  Ihe  city  which 
now  has  a  question  in  debate  among  them, 
whether  my  shall  bear  the  char^  of  their 
own  members  or  no,  but  they  are  willing  to  do 
it,  and  send  so  many  men  to  wait  on  them,  and 
if  we  oppose  the  long,  as  we  may  do,  for  it  hath 
been  done  in  former  times,  the  whole  nation  is 
to  stand  hy  us,  and  as  I  said  when  I  was  in  the 
Tower,  I  would  die,  before  I  would  erer  briii^ 
in  popeiy  or  any  of  that  nature. 

jury.  Repeat  that  again. 

Stnith,  He  said,  that  the  king,  if  he  offered 
any  riolenee  at  Oxford  to  the  parUament,  he 
ipsnld  meet  with  a  strong  opposition,  and  that 
the  gentlemen  that  came  out  of  the  country 
were  well  provided  with  horqe,  anus,  and  men, 
la  oppose  him,  and  that  they  nnght  lawfoUy  do 
itif^ihe  kii^  ofieved  any  riwenoe  to  taem 


whilstihey  sat,  and  tfiat'  the'  natmn  stebd'by 
them;  and  thai  diey  did  icpreseat  the  natioB, 
and  tliat  for  his  part  ne  and  all  his  inaods  would 
do  it  to  the  utmost  of  their  power,  and,  as  M 
as  be  was,  he  would  be  one  that  would  oppoa& 
it  to  his  power.  My  lord,  said  I,  we  can  ex- 
pect nothing  but  confusion  from  thispatharaent 
in  this  nature,  for  then  we  shall  be  larolved  in 
another  <aril  war,  nothing  else  can  put  aa  end 
to  our  miseries,  or  make  this  nation  a  settled 
nation, imt  a  ciril  war.  Then,  my  lord,  said  I, 
by  this  means  we  shall  make  an  end  of  dm- 
narchy,  or  else  enslave  the  nation  to-  popery 
forever.  No  doubt  of  one,  says  be,  but  we 
are  sure  of  one,  for  the  nation  is  of  our  side, 
and  the  dty  you  know  how  they  i^^e,  and 
where-ever  they  strike,  I  am  sure  the  natioa 
will,  and  this  Til  stand  and  die  by.  This  is 
the  substance  of  w^at  1  hare  to  say  against  loy 
lord  Shaftesbury,  and  upon  the  oaih  1  have 
taken,  I  am  sure  I  have  not  added  a  word. 
One  word  moie  I  have  to  say,  it  is  repotted  I 
have  been  hired  and  suborned j  I  do  adnure  why 
this  city  of  London,  where  there  are  as  worthy 
men,  and  as  great  lovers  of  the  king  and  go- 
vernment as  any  in  the  world,  should  say  any 
such  thing ;  I  was  never  sabomed  by  them, 
nor  never  took  a  farthing  of  their  mon^,  nor 
never  took  a  farthing  of  Uie  king  in  my  lifo, 

X.  C.  J.  Who  supposes  it  ? 

Smith.  It  is  in  print,  my  lord,  it  was  in  the 
book  that  came  out  last  night ;  it  is  supposed, 
my  lord,  for  it  is  in  print. 

X.  C.  X  I  had  reason  to  expect  that  there 
was  no  such  otjection. 

Brian  Haina, 

Mr.  Saunders,  Give  your  knowledge  of  what 
discourse  you  have  heiud  concerning  my  lord 
Shaftesbury. 

Haines.  Sir,  1  have  heard  him  viUlV  the  king 
very  often,  and  he  told  me  about  the  Narrativa 
that  I  made  about  sir  fidmunribury  Godfrey's 
death,  Mr.  Ivy  and  1  went  to  him  one  day  and 
he  spoke  to  me  of  it,  and  I  desired  him  not  to 
escpose  my  person  to  the  king's  anger,  for  I  was 
sure  he  would  never  grant  a  pardon  to  any  man 
^at  impeached  the  earl  of  I>anby.  Says  he, 
do  not  tear,  if  he  doth  not  grant  yon  a  pardon, 
he  makes  himself  the  author  of  the  plot ;  and, 
says  he,  the  eari  of  Essex,  my  lord  Maxfield 
and  I,  we  do  all  resolve  if  you  put  it  in  writing, 
we  will  go  to  the  kiuff,  and  bi*g  a  pardon  <rf^  his 
majesty  for  you,  and  if  hedow  not  grant  it,  we 
wUl  raise  the  whole  kingdom  against  him ;  for, 
says  he,  he  must  not  expect  to  live  peaceably 
in  his  throne,  if  he  doth  not  grant  it  For  ha 
makes  himself  author  of  the  plot. 

My  lord,  said  I,  he  hath  dissolved  so  many 
parliaments  for  the  sake  of  the  earl  of  Danby, 
and  prorogued  so  many  parliaments,  therefore 
be  will  Bev«r  grant  me  this  JMurdon.  Says  he, 
do  not  fetor,  it  is  the  hcBt  pretence  we  can  have 
in  &e  world,  aqd  if  you  will  but  put  it  in  wri> 
tmj|f,andlet  me  read  it,  that  I  may  n^vemy 
opinioii  of  it,  the  work  is  done  ;  and:  ij'he  doth 
not  do  It^  wc  are  prqiaf  ed  to.  riiae  ama  i^iainil 
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bim.  I  was  with  him  another  time  after  I 
made  this  Narrative,  and  he  told  ma  the  two  Mr. 
GodfreyB  were  with  the  king  at  Windsor,  and 
begged  a  nardon  of  his  mAjesfy  for  me,  hot  the 
king^  would  not  grant  it,  but  if  he  bean  honest 
man,  let  him  die  at  my  mercy,  let  him  come 
in  aftd  declara  what  he  knows.  Said  I,  I  would 
not  haveyour  lordship  expose  my  cause  in  these 
days.  This  is  the  best  time  ibr  it  in  the  world, 
•ays  he,  if  he  doth  not  do  it,  he  cannot  expect 
to  belong  king  of  England.  Pl-ay,  my  lord, 
said  I,  what  shall  I  do  in  the  nwan  time  P  1 
will  go  beyond  sea,  said  I.  No,'  says  he,  do 
not  leave  the  kingdom,  he  dares  as  well  be 
hanged  as  meddle  with  you.  I  desired  him  a 
second  time  not  to^  expose  me  to  the  king's  liiry, 
and  I  pmyed  him  to  help  me  to  a  little  money 
to  fo  beyond  sea,  ibr  1  was  sure  I  could  not  be 
saie  in  En^^and.  Says  he,  have  a  care  of  your- 
aelf ;  but,  says  he,  be  dares  as  well  be  hanged 
as  meddle  with  you.  Then  I  was  in  close  con- 
ference with  him  one  day,  and  I  gave  him  so 
exact  an  account  of  all  transactions  from  king 
Charles  the  First's  reign,  the  commencement 
or  coming  to  the  crown,  to  this  very  day,  that 
he  was  nughtily  satisfied  ;  finding  oy  me  that 
I  was  a  traveller,  he  was  mightily  pleased,  and 
free  with  me.  Pray,  my  loni,  what  model  do 
you  take,  or  intend  to  do  P  8ays  he^  do  you 
not  think  but  there  are  fiunilies  in  England  that 
have  as  great  pretences  to  the  crown  as  the 
king .'  8ays  he,  there  is  the  duke  of  Budcs,  in 
the  rig^  of  his  mother,  she  wasdescendedfrom 
Edwiud,  one  of  the  Edwards,  and  in  her  right 
he  claiBos .  the  barony  of  Ross,  he  hath  as  great 
a  ri^t'to  the  crown  of  England,  as  ever  any 
Stuart  of  them  all. 

Jury,  Speak  that  again. 

Haines, .  I  was  in  oonfierenoe  with  my  lord 
Shaftesbury  one  day,  and  I  gave  him  an  exact 
account  of  all  transactions,  and  I  asked  what 
they  did  intend  to  do  with  the  government,  if 
they  pulled  the  king  down.  Says  he,  do  you  • 
think  there  are  no  families  in  England,  that 
have  as  much  pretence  to  the  crown  as  any  of 
the  Stuarts  ?  I  know  none,  my  lord.  Says 
he,  there  is  the  duke  of  Bucks,  that  is  descend- 
ed of  the  family  of  the  Plantagenets ;  he  named 
aome  of  the  Edwards,  in  her  right  be  should 
have  the  barony  of  Ross,  and  in  her  right  he 
has  asgood  a  title  to  the  crown  ofEugland  as 
eier  any  Stuart  had. 

John  Macnamarra  sworn. 

Sir  Fr,  Witheni,  Pray  give  an  acoonnt  to 
the  iury  of  what  discourses  you  had  with  my 
lord  Shaftesbury. 

Macnamarra,  My  lord,  I  was  wi&  my  lord 
(Shaftesbury  a  httle  before  he  went  to  Oxiord, 
before  the  parliament  sat  there,  and  my  lord 
told  me  at  that  time,  that  he  would  take  care, 
together  with  those  that  were  with  himatOx- 
Ibnl,  for  thewitnesses  that  where  oonoemed  in 
the  Popish  Plot. 

Harrmm.  Speak' out,  pray ,  Sir. 

AfaciMSMrra.    My  lord  told  Die  be  would 

4tk9  ctcoi  with  tfaoiB  that  wioe  with  hiiitfor 


I  the  witnesses  that  were  oonoemed  in  die.  Po* 
I  pish  Plot ;  after  my  lord  went  to  Oxford,  I  writ 
nim  a  letter,  giving  his  lordship,  to  trnderstand^ 
that  whereas  uis  lordship  .was  pleased  to  pro- 
mise, that  he  would  take  care  of  the  witnesses^ 
that  he  would  be  pleased  to  take  fsne  of  me, 
as  well  as  the  rest  of  the  witnesses  ;  after  my 
lont  came  home  from  Oxford,  I  went  to  him, 
to  see  what  was. done.  His  lordship  was  plea- 
sed to  express  himself  and  say  that  the  kine 
was  popisnly  affected  and  did  adhere  to  popery, 
and  that  he  took  the  same  mc^ods  tnat  his 
father  before  him  took,  which  brought  his  fii» 
ther's  head  to  the  block,  and  we  will  also  bring 
his  thither ;  and  told  me  also,  that  he  toU 
some  peisons  of  quality,  that  this  would  fidi 
out  five  years  b^ore ;  at  tba  saone  time  mj 
lord  told  roe,  that  tb^re  wils  a  coHestioa  of 
money  made,  and  that  the  ipeeting  was  at  the 
Sun  tavern,  and  that  there  came  a  Tory  Loitl 
in  to  hinder  tlieir  proceedings^  but  say  die,  w% 
do  remove  to  IrQnmottjg^-Lane,  ana  says  he, 
you  shall  bear  further  m  a  fOHoight.  I  oame 
to  my  lord  a  fortnight  afterwards,  and  his  lord* 
ship  was  pleased  to  tell  me,  that  there  was  pio* 
vision  made  for  the  witnesses,  and.that  it  wne  ^ 
in  the  hand  of  one  3Ir.  Rowse,  that  was  senrmt 
to  sir  Thomas  Player ;  there  was  one  Mr.  ivyi 
and  I  think  my  mther  was  by  too,  when  hig 
lordship  spake  these  words :  He  said  that  the 
king  was  a  faithless  naan,  that  there  was  ne 
credit  to  be  given  to  him,  and  that  the  duehese 
of  Mazarine  was  lus  cabinet  council,  who  mm 
the 'first  of  womankind.  This  is  all  ihat  I 
have  to  say,  my  lofd. 

Sir  Fr,  Withens.  Do  vou  remember  nothm^ 
at  any  other  time  ?— J.  Maenamarra,  No.  ' 

Sir  Fr.  Wit/ien$,  Did  you  hear  any  thing* 
about  deposing  the  king  ? 

/.  Macnamarra.  Yes,  he  did  at  the  same  time 
8^,  the  kingdeserved  to  be  deposed  as  much. 
as  ever  king  Richard  the  secona  did. 

Dennit  Macnamarra, 

Mr.Saunderi.  Tdl  theae  gentlemen  whether 
you  liave  had  any  discouise  with  the  easl  of 
Shaftesbury. 

D.  Macnamarra.  He  said,  my  lord,  that 
the  king  was  a  man  that  ought  not  to  be  be- 
lieved, and  there  was  no  beli«  in  him,  and  that 
he  ou^t  to  be  deposed  as  well  as  khis'  Rich* 
ardt&  second,  and  that' the  dochcasof  MasA- 
rine  was  one  of  his  cabinet  coimeil,  and  that  hc( 
did  nothing  but  by  her  advioe. 

iSir  Fr,  mthens.  Begin  again. 

X.  C.  J.  Raise  your  voice  »  little,  for  the 
Jur^  do  not  hear  you.  i 

i>.  Macnamarra.  That  the  long  ia  m  man. 
that  ouf^t  not  to  he  bdieved,that  there  was 
no  belief  in  him,  and  that  he  ought  to  .be  dcpo* 
sed  as  well  as  kinff  Richard  the  second,  and  • 
that  the  duchess  ;of  Mazarine  waa  his  cabinet 
council,  and  that  he  did  nothmg  bvt-by  har 
consent. 

L.  C.  J.  Whowaa  with  yoa  at  tfaattiiBef 
.    D.  ilfoauumirra.    There  was  Mr*  Ivy  wmI 
my  brattMr  at  his  own  hoiu6t 
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jllafefa  or  fbe  beginniagof  April. 

mw  F.  Witkem,  Yo«  ny  Mr.  Itj  was  by  at 
ihe«uaettiiie? 

D.Maemmarra,  Yei. 

8ir  F.  Wilktm.  Call  Mr.  Ivy. 
.    Jur^.  Wliatplacewaf  itin? 

D.  MMcnamarra.  In  bia  own  houM. 

EdtDord  Ivy  swvn. 

lav.  My  lord,  aoon  after  tbepnrlianientwaa 
diaaolvedl  at  Oxford,  I  waa  at  my  lord  ShafWs- 
lNiry*s  booae,  where  he  waa  speaking  againat 
the  Idncr,  and  aaid,  tiiat  be  was  an  umusl  man, 
and  urat  to  reign,  and  thathe  waaa  npist  in 
his  heait,  and  would  introdnoe  p^pory . 

.Iiif3r.  9^y  tfial  affain. 

Ity,  I  tell  yottlwaaat  my  lord  Shalles- 
lwrr*a  hettaoi  where  he  waa  then  speaking 
•gainst  the  king,  tayingi  that  he  was  ahogelher 
mgvatynnd  not  fit  to  leign,  and  he  woodered 
he  did  not  take  esample  by  his  fiither  belhre 
iiimt  *>^  ^  really  beliere  that  he  waa  a  IV 
niat  in  his  heart,  and  intended  to  introdnoe 
Popery.  I  waa  aometimes  after  with  him,  and 
J  toU  hhn  one  Haines,  had  told  me  he  had 
something  to  dnoovor  about  the  death  of  air 
JBdmnndbiiry  Godftcj,  and  aevioral  other 
ihmgs,  and  my  loi4  Mired  to  see  him,  and  I 
bfoi^t  Mr.  Hainea,  to  his  house,  and  he  de- 
sired him  ^ist  what  he  had  to  say  be  would 
|mt  in  writing,  and  he  should  hafu  a  pardon, 
niHlAatif  the  king  dkl  deiqr  it,  ashedaKa 
not  deny  it,  but  if  he  doea,  we  Will  rise  upon 
hida  and  ibroe  him. 

Sir  JV  WHhna.  Hadyouanyothsrdiaesinse 
«t  other  times? 

Icy.  Yes,  I  had  o(hor  disoowse,  hot  not  la 


sT^Twi 


.  8ir  F.  WUkgm,  Was  yon  fieqnently  with 
him? 

Jay.  I  wss  fteqnently  with  him ;  he  desired 
at  the  time  I  was  with  him  to  bid  Colled^  to 
^«ome  to  htm,  and  I  went  end  came  agam  to 
'Hahiea  with  inatructisoa  how  to  proceed,  and  I 
took  his  enminatlon  of  him,  aira  carried  it  to 
t^  lord,  and  he  desired  it  might  be  explained 
what  he  meant  by  the  tall  black  man ;  and, 
aajfv  he,  if  he  doea  mean  the  kinv,  he  must  ex- 
plain Umeelf,  and  speak  of  the  king,  or  of  the 
didm  of  York,  or  the  rast ;  ai^d  if  Be  does,  we 
will  take  ca^e  of  him  as  long  as  he  liTes ;  but 
unless  he  does,  we  will  do  nothing  for  him : 
And  I  was  widi  him  with  my  lora  Shaftes- 
hdty,  and  my  Isnl  Shaftssbury  did  exclaim 
•gamst  the  king. 

^tF.Wah^m.  What  words  did  he  speak  ? 
.  wfajf.  He  said  he  was  alogether  an  unjust 
man,  and  not  fit  to  rsign,  aiM  that  he  belie?ed 
he  waa  a  Papist  in  his  heart,  and  designed  to 
isMduoe  Popery,  end  therefore  they  designed 
i»  deposeiiimv  and  set  up  anoth^  in  his  stead. 

Sir  1*.  Withem,  Do  you  rwoiember  any  dis- 
Otaaeof  Hidnsd  the  ISteosod  ni  Ihat  time  ? 

hj,  NuiSiii^  I  do  not  ssmei^srany  Uiing 
•fit. 


Krl*.  ITi^Aeai.  Pray  tdl  the  Buy  what  tfi 
eouneyouhnd  witfi  the  earl  of  Shafteabuiy  at 
any  time,  and  what  it  was. 

iB.  Dennii,  Mj  lord,  I  came  upon  a  deagn 
to  make  clear  the  plot  in  general,  as  fiv  as  I 
have  traTelled,  aa  m  Ireluid,  France,  Spain, 
Maryland,  Virginia  and  £ngland,  and  upon 
thataooounti  was  brought  before  ajusfioeof 
the  peace  in  Westminster,  November  last,  this 
time  twelvemonth,  and  examined  before  htftioe 
Warcup,  a  justice  of  the  peace,  ana  from 
thence  to  the  committee  of  the  House  of  Com- 
mons, of  iHiom  oolond  Birch  (1  believe  he  is 
here)  waa  chairman,  and  gave  in  my  evidence, 
and  being  called  upon  at  the  trial  or  the  eari  of 
Stafiord,  I  waa  commended,  as  I  suppose  to 
the  earl  of  Shaftesbury,  and  upon  tne  ac- 
ooimtbe  sent  me  word  ont,by  William  Hether- 
ington,  who  was  then  very  intimate  with  the 
em  of  Shsfteriiury,  to  my  knoaiedge ;  end 
William  He&erington  came  to  me  several 
tioMs,  and  he  precuiely  was  my  msintainer  at 
that  time,  that  is,  to  find  me  whatever  I  wanted, 
and  provide  me  my  lodging,  and  carry  me  to 
some  place  where  accomodation  might  be  mom 
better  fi»r  me.  Upon  this  account  one  timethe 
eari  of  Shaftesbury  sent  to  me  desiring  that  I 
would  wait  upon  him  at  liis  own  houa^.  I 
came  to  him,  and  there  in  the  gallery  of  hia 
own  houte,walkiitf  very  alowly,  he  told  me  what 
1  gave  in  of  die  pbt  in  general  was  very  good 
and  snfficieiit,  but  aa  to  the  queen  and  the  duke 
of  York,  that  I  should  speak  more  home  and 
positive  ag&inst  them ;  at  least,  that  I  miglii 
oe  a  corrAoration  to  others  in  what  they  swore 
against  them.  This  was  all  at  that  preaent 
time,  that  fiie  earl  of  Shaftesbuiy  apaketome, 
and  he  desired  me  to  go  home  to  his  lodgings. 
Widithat  I  went  hon^  and  within  a  month,  it 
may  be,  or  thereabouts,  he  sent  for  me  again, 
by  the  same  William  Hetherington,  and  nil- 
liam  Hetherington  told  roe,  that  the  earl  «tf 
Shaftesbury  would  speak  with  me.  So  I  came 
and  waited  upon  hia  lordship  at  his  own  house, 
and  says  he,  Mr.  Dennis,  1  understand  that 
you  are  a  deigyman.  Yes,  ray  lord,  said  I. 
And,  says  he,  I  Would  advise  you  to  take  n 
black  gown,  and  I  wiU  prefer  you  to  a  benefice^ 
iill  auch  time  as  this  business  is  over ;  and. 
says  he,  at  the  end  of  tliis  business  I  will  not 
foil  to  prefer  you  to  a  better,  aad  in  the  mean 
time  I  woiild  auMse  you  to  take  a  black  gown  ; 
and  this  was  a  little  as  I  remember,  after  tiie 
parliament  was  dissolved  at  Oxford ;  and  he 
sent  a  gentleman  out  of  his  own  house  akii|^ 
wifii  me,  to  a  I>octor  of  Divinity  living  hard  by 
linooln's-Inn- Fields,  Dr.  Burnet  byname,  an 
I  remember,  and  the  gentleman  jbcquainted 
the  Doctor  what  I  was,  and  about  what  ooon- 
sion  1  came  diere  ;  ao  the  Doctor  indeed  <fitf- 
contaad  with  me  very  fomiliarly,  and  rendercll 
thanks  to  the  earl  lor  recommending  me  iab^ 
his  conversation  rater  than  another's.  What 
disoaane  we  had  then  was  nothing iothe  mat* 
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ligioB.   fe«tMr.Co]Wge«4iitwastlieJoiiMr 
iin  in  town,  aiid  aeoniad  afierwvdi,  being 
ftmiliT  with  me,  broogiit  me   to  one  Mr. 
l^eivuflon  e  minister,  a^  I  mppose   of  the 
Pleabyteriui  form,  for  heooei  in  their  garb  as 
near  as  1  can  tell,  and  Mr.  Feignson  at  our 
ilrat  meeting  was  in  Bichard'a  oofiee-honse, 
in  an  upper  room  one  pair  of  stairs,  and  in  some 
companv;  and  Colleoffe  going  to  bim  brought 
him  aside,  and  spake  to  nim  concerning  me,  and 
he  came  to  me  apart,  and  discoursed  with  me: 
From  whence  he  brought  me  to  a  bookseller's 
shop,  and  bought  for  me  the  articles  of  the 
church  of  Engumd,  and  in  all  these  discourses 
tiiere  wasa  huid,  as  Colledse  told  me,  of  the 
eatl  of  Shaftesbury,  who  did  procure  him,  and 
aent  to  Dr.  Burnet  to  bring  me  thai  way.    I 
do  not  denv  neither,  that  Iliad  an  inclination 
hejbre  I  left  Ireland,  and  when  I  was  in  Spain, 
•nd  when  I  was  in  France,  for  to  become  a 
^rotestent,  •according  to  the  laws  and  rules  of 
the  church  of  England.    The  force  of  what  I 
liave  to  say  b  this,  The  earl  of  Shaftesbury 
one  day  alter  all  these  things  were  past,  and 
after  the  parliament  were  dissolred  at  Oxford, 
discoursing  with  me  in  his  own  house,  major 
H anly  bemg  in  the  same  room  then,  who  lives 
beyond  Tower-hill,  he  asked  me  what  was  the 
present  occasion  1  came  to  him  there  ?  And  it 
was  pretiv  early  in  the  morning,  and  the  earl 
had  a  baroer  to  trim  him  in  his  room.     I  told 
htm  my  occanon  was  then,  that  I  was  some- 
{hing^  low  in  money,  that  I  did  a  little  want 
inoney  at  that  time,  and  did  not  know   to 
whom  to  speak  for  any  thing  but  his  lord- 
ship, and  said,  1  came  to  tell  you  so.    Well, 
said  he,  Mr.  Dennis,  I  have  appointed  Mr^ 
Rowse,  JohnRowse,  whom  you  fcnow,  for  to 

E'we  you  and  maintain  you  in  money ;  go  to 
m  especially  once  a  week,  and  he  will  give 
you  money,  and  said  he,  Mr.  Dennis,  what  is 
the  number  of  your  name  in  the  country,  as 
near  as  you  can  tell,  how  many  are  you  ?  My 
lord,  said  I,  to  tell  you  eiactly  what  number 
ihejr  be  of,  I  cahnot  at  present,  but  within  a 
fitue  tiine  I  may  tell  you.  I  believe  really 
there  mny  be  upon  the  matter  3  or  400  able 
men  erf*  my  name,  in  the  county  where  I  was 
boin.  Says  the  earl  of  ShalleiAMiry,  Mr. 
Dennis,  1  wonld  very  willingly  have  you  ad- 
Tine  those  of  your  name,  and  thoise  of  your 
ftiends  for  to  be  in  readiness,  whenever  occa- 
sion shall  serve,  and  to  stand  by,  if  occasion 
should  be,  for  to  assist  the  commonwealth  of 
England;  for  we  do  really  intend  to  hare 
fingland  under  a  commonwealth  and  no  crown; 
anu,  says  he,  we  intend  to  live  as  we  see  Hol- 
land does ;  that  is,  to  have  a  commonwealth 
and  to  have  no  supreme  head,  particular  man, 
says  he,  or  king,  nor  owe  obedience  to  a 
ttK>wn ;  and,  says  he,  we  will  extirpato  the 
king,  and  all  hk  family  as  near  as  we  can ; 
aniT  Mr.  Dennsi,  savs  he,  I  do  admire  that 
Tour  nation  should  oe  sucAi  fbds  as  they  are, 
ibr  it  is  very  certain  that  long  James,  queen 
Elisabeth,  king  Charlea  the  fint,  says  he,  and' 
lbs  king  that  now  it|  does  wrong  yon  to  Tery 
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destruotiQM;  and,  saya  he,  if- you  had  been' 
under  a  commonweahli,  the  commonwealth 
would  take  pore  pity  of  your  nation,  and  the 
gentry  of  your  nation,  than  any  of  tbem  do 
now,  in  this  time  wherein  the  lung  governs, 
and  upon  this  I  do  count  the  Irish  look.  This 
is  all  that  I  can  n&y, 

X.  C.  J,  The  king's  counsel  declare  they 
will  call  no  more  witnesses,  for  they  think  they 
have  called  enough  already,  and  there  are 
several  of  them  that  do  swear  words  that  are 
treasonable  in  themselves,  if  you  do  desire  to 
ask  any  of  the  witnesses  any  thing,  you  shall 
have  them  all  called  one  by  one. 

Foreman.  Mjr  lord,  we  will  walk  up  again, 
and  consider  what  questions  to  ask,  and  coma 
again  presently. 

Mr.  Papiilon.  ft  seems  they  will  call  no 
more  witnesses  than  these. 

L.  C,  J.  Not  against  the  earl  of  Shaftes^ 
bury,  being  you  are  charged  only  with  that. 

Mr.  Papiilon,  It  is  so ;  my  lord,  but  we  pray 
we  may  oe  satisfied  about  the  statute  upon 
which  the  indictment  is  grounded,  and  that  we 
may  hear  it  read  befi>re  we  jgpo  up»  because 
your  lordship  soeaks  of  two  different  statutes, 
the  S5th  of  Edward,  *  and  you  mention  the  , 
statute  of  the  ISth  of  this  king ;  your  lordship 
in  your  discourse  to  the  jury  mentioned  them 
both,  we  pray  your  lordship  to  acquaint  us 
upon  what  statute  it  is  grounded,'  whether 
upon  both  or  one  of  them. 

X.  C. /.  Look  ye,  gentlemen,  this  is  groand-% 
ed  upon  the  stetute  cf  this  king,  though  thers 
is  enough  to  find  ap  indictment  of  trea«m  upon 
the  statute  of  the  25th  of  Edward  the  third. 
Tliat  which  is  treason  within  the  statute  of  the 
Sdth  of  Edward  the  third,  is  treason  within 
this  statute,  so  this  is  the  more  copious  statute ; 
for  as  I  told  you  before,  this  statute  has  en- 
larged that  of  Edward  the  third  in  a  great 
many  particulars ;  and  therefore^  look  ye, 
gentlemen,  always  conader  this,  when  one 
statute  contains  tne  matter  of  another,  and  en- 
larges it,  the  indictment  is  always  upon  the 
last  statute,  that  being  die  soore  copious  sta- 
tute: but  you  are  to  consider  both.    ^ 

X.  C.  J.  North,  The  indictment  is  cofilra 


fotmam  tta$uC^  and  it  being  conlrm  fa 
simhU\  it  may  be  understood,  $UUutonm  or 
iiatuiif  so  that  all  statutes  that  su^  be  the 
foundation  of  this  indiotment  yon  aiay  go 
upon. 

Jufy.  We  desire  to  know  whether  sny  of 
these  witnesses  stand  indicted,  ornoP 

X.  C.  J.  Look  you,  gendemen,  don*t  talk 

ofUiis,  but  consider  wi£  yourselves,  an  exa- 

,  mination  of  proofs  concerning  the  Isredibili^ 

of  the  witnesses  is  not  property  beibre  you  st 

this  time:  for  I  must  teXi  yon,  and  mfbm 

n  as  to  that,  yon  arenot  to  examine  proper* 
teie  concerning  the  credibili^  of  the  wit* 
nesses,  that  is  not  to  be  prored  or  eontroverted 
here  before  yon,  that  is  matter  upon  a  trial  by 
the  petty  jnry,  for  there  the  kuw  will  be  heaid 
for  to  defend  the  credit  of  his  witnesses,  if 
there  be  sny  4uDff  that  can  be  oljecled  igainrt 
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them ;  it  is  proper  for  the  prisoner  to  do  that, 
yoa  are  onlv  to  see  whether  the  statute  be 
satisfied,  in  naving  matter  thtft  is  treasonable, 
and  having  it  witnessed  bv  two  men,  by  two 
witnesses,  who  are  intended  prima  facie  Cre- 
ole, unless  you  of  your  own  knowledge  know 
the  contrary;  for  othermse,  you  must  con- 
sider what  a  dtsadrantage  this  would  be  in  all 
such  cases,  if  the  credibifity  of  the  witnesses 
should  be  examined  before  the  grand  jui^y 
where  the  kins^  is  not  present,  nor  in  a  possi- 
bility of  defenmng  Ae  credit  ef  his  witnesses ; 
nor  is  the  prisoner  or  the  pity  indicted  pre- 
sent ;  that  is  a  proper  objection  when  he  comes 
upon  his  trial ;  for  all  men  are  intended  cre- 
dible, till  there  are  objections  against  them, 
and  till  their  credits  come  to  be  examined  one 
side  ^d  the  other. 

Mr.  Papillon.  My  lord,  if  your  tordship 
thinks  good,  I  will  beg  this;  1  desire  your 
fordship^s  pardon,  wheUier  your  lordship  doth 
not  think  tnat  we  are  withm  the  compass  of 
our  oifn  understanding  and  consciences  to 
give  our  judgment  ? 

L,  -C.  /.  Your  own  understanding  and  con- 
sciences, yes ;  but  look  ye,  gentlemen 

Mr.  Papilhn.  If  we  are  not  left  to  consider 
die  credibility  of  the  witnesses,  we  cannot  sa- 
tisfy our  consciences. 

X.  C.  J.  Look  ye,  gentlemen,  you  are  to 
go  according  to  the  evidence  of  the  witnesses ; 

Sou  are  to  consider  of  the  case  according  to 
le  things  alledged  a^d  proved,  unless  you 
know  any  thing  yourselves  :  But  if  any  of 
Toulmow  any  thing  of  your  own  knowledge, 
nat  you  ought  to  £ke  mto  consideration,  no 
doubt  of  it. 

Jury.  Very  ^'^^l»n*y  lo"^* 

L.  C.  J.  The  Graoa  Jury  are  to  hear  no- 
thing, but  the  evidence  against  the  prisoner  ; 
therefore  for  you  to  enter  into  proofs,  or  expect 
€ny  here,  concerning  the  credit  of  the  wit-, 
nesses,  it  is  impossible  for  you  to  do  justice  at 
Cliat  rate. 

The  Jury  withdrew,  aiid  tfaeCourtad^onmed 
till  three  p'cktdL. 

L,  C.  J.  Let  the  witnesses  be  brought  in 
one  by  one. 

Foreman.  We  win  first  ask  a  question  of  Mr. 
Gwyn. 

Foreman.  Who  put  up  the  papers  T 

Cnyn.  1  put  up  the  papers  mysdf. 

Foreman.  Who  went  in  viith  you  P 

Gtt?yn.  None  but  my  lord^  servants,  I 
think,  were  there  :  But  I  put  up  the  papers 
myself. 

Foreman.  Pray,  Sir,  whose  hand  writing  is 
ihat  paper  of? 

Cuyn.  Indeed,  Sir,  I  cannot  tell. 

Foreman.  How  did  it  come  into  my  lord 
tSbafiesburv's  closet  ? 

Gvyn.  My  lord,  this  is  a  strange  question. 
Ifldeed,  Sir,  I  cannot  tell ;  all  tlie  papers  that 
f  found  in  that  closet  1  put  into  that  oag. 

L.C.  J.  To  satisfy  the  jury,  was  the  paper 
In  the  closet  before  you  came  there  ? 


Gwyn.  My  lord,  it  was  certainly  thcsv,  ftr 
there  t  foonu  it.  I  do  not  know  the  particular 
paper,  but  all  the  papers  in  that  oiig  wert 
there. 

L,  C.  J.  From  whom  had  yon  die  key  T 

Gwyn.  From  my  lord  Shaflesbory. 

Foreman.  Do  not  you  know,  Sir,  tfiere  was 
a  discourse  in  die  parliament  of  an  Associa- 
tion? 

Gwyn.  Sir,  I  was  not  of  the  last  parlia- 
ment   Sir,  I  know  nothing  of  it. 

Foreman.  You  have  not  heard  then,  that 
there  was  such  a  tbing  in  parliament  concern- 
ing an  Association  ? 

Gwyn.  I  have  heard  of  an  Associatioa 
talkedof. 

Foreman.  Mr.  Secretary,  I  would  ask  yoa 
some  questions :  If  you  did  not  know  of  a  de- 
bate in  parliament  of  an  Association  ? 

Secretary.  I  was  not  present  at  the  debate  ; 
but  there  was  a  talk  in  town  of  an  Association. 

Foreman.  Did  not  you  hear  of  it  in  parlia« 
ment? 

Secretary.  Indeed  there  was  an  answer  to  a 
message  firom  the  House  of  Commons  that  had 
something  in  it  that  did  strongly  imply  an  As* 
sociation ;  but  this  particular  Associaticto  I  do 
not  remember  to  have  heard  proposed: 

F^eman.  Do  not  you  remember  in  the 
Houflf  of  Commons,  Sir,  it  was  read  upon  oc« 
casion  of  that  bill  ? 

Secretary.  I  heard  such  a  tiling  spoke  of; 
but  at  the  reading  of  it  I  was  not  present,  ta 
the  best  of  myremembrance. 

Foreman.  tVhatdale,  Sir,  was  the  warrant 
for  my  lord  Shaftesbury's  commitment  ? 

Secretary.  I  refer  myself  to  die  wananly 
for  that  I  do  not  know  the  date. 

L.  C.  /.  Mr.  Secretary,  you  must  ^peak 
about  the  time  diat  it  was. 

Secretary.  I  was  the  man  that  had  tha 
honour  to  sign  that  warrant  by  which  the^Ser- 

^'eant  at  Arms  did  apprehend  my  lord  Shaftes- 
mry,  but  what  day  of  the  month  I  do  not  re- 
member ;  and  therefore  I  refer  myself,  if  you 
please,  to  die  warrant,  aqd  to  the  Serjeant  at 
Arms. 

Foreman,  What  month  was  it  f 

Secretary.   Sir. 

Foreman.  About  what  month  f 

Secretary.  July. 

Foreman.  TTie  beginning  of  July  ? 

Secretary.  Sir,  I  do  not  remember  the  da]t 
precisely  ;  for  I  did  not  foresee  diat  ouestioo 
would  be  asked  me ;  but  I  refer  myself  to  the 
warrant,  and  that  is  beyond  all  doubt. 

Foreman.  1  suppose  all  these  witnesses  that 
are  examined,  were  examined  before  the  C6m« 
mittee? 

Secretary.  Sir,  they  were  exjunined,  and  I 
was  present  at  the  examinatioa. 

Foreman^  All  of  them  ? 

Secretary,  I  do  not  know  whether  all  of 
them  ;  but  I  am  sure  I  was  at  the  examMiati|>K 
of  several  of  them. 

Foreman.  How  many,  Sir  ? 

Secretary.  I  cannot  tdl  tnilj  howmaoj. 
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Foreman,  Did  lie  talk  to  this  purpose  erery 
time? 

Booth,  Somethingf  to  this  puKpoee  he  did 
talk  every  time,  but  not  so  fmy ;  for  I  was 
first  acquainted  with  this  biuiness  of  Oxford  by 
captain  Wilkioson,  and  I  had  a  great  desire  to 
understand  it  from  my  lord*^  own  moudi,  be- 
cause 1  would  be  satisfied  in  my  lord's  interest 
as  well  as  his  conduct. 

Foremun,  Pray,  Sir,  what  education  have 
you  had  f 

Booth.  I  liave  had  the  education  of  a  gen* 
tieman,  an  academical  education. 

Foreman,  Were  you  ever  in  orders  ? 

Booth,   Yes. 

Foreman.  Do  you  own  yourself  to  be  in 
orders  still  ? 

Booth.  How  do  you  mean  to  be  in  orders  P 
I  tell  you  I  was  in  orders ;  but  I  am  not  now 
beneficed. 

Foreman,   Do  you  officiate  as  a  minister  ? 

Booth,  No. 

Foreman,  Were  you  ever  an  attomey^s 
clerk  ?-^l}ooM.  Never. 

Foreman.    Or  a  justice's  clerk  ? 

Booth.    Never,  nor  to  no  mortal. 

Foreman.  Were  you  ever  indicted  for  fe-  . 
lony?— BooM.  No. 

L.  C.  J.  That  is  a  question  not  to  be  asked 
by  any  juryman  of  any  witness  whatsoever : 
no  man  is  l!ound  to  discover  any  thin^  of  thai 
nature,  that  is  criminal,  concerning  himself. 

Foreman,  If  it  be  pardoned,  my  lord,  he  may. 

£.  C.  J.    Pardoned  or  not  pardoned,  he  is  . 
not  bound  to  accuse  himself,  nor  to  fix  a  scan* 
dal  on  himself. 

Booth.  No,  my  lord, '  Nemo  tenetur  seipsum 
'  prodere.' 

L,  C.  /.  Sir,  we  must  not  suffer  such  qnes* 
tions ;  I  will  'tell  you  the  reason :  it  is  proper 
for  a  prisoner  Uiat  stands  upon  his  justification 
to  object  it,  but  dien  the  prisoner  must  prove 
it :  It  lies  upon  him  to  prove  it. 

Mr.  Faptllon,  Mr.  Booth,  you  told  us  of 
50  men  that  were  listed  under  captain  WiUda* 
son,  do  you  know  any  more  of  them  ? 

Booth.  I  never  directly  conversed  with  asjr 
other. 

Mr.  Papilloi^  Did  you  know  any  niore  of 
tliem? 

Booth*  No,  not  directly  I  did  not,  but  only 
by  captain  Wilkinson's  information. 

Mr.  Papilion.  How  many  stories  was  that 
room  where  you  talked  with  my  lord  ? 

Booth.   One  pair  of  stairs,  as  I  remember. 

Mr.  Godfrey.  Was  it  the  right-band  as  you 
came  in  ? — Booth,  I  think  so. 

Mr.  Godfrey.   Was  it  the  right-hand  or  the 

left? 

Booth.  I  went  into  the  long  galkfj  fint» 
and  staid  there  about  a  quarter,  or  half  aa 
hour;  and  I  remember  very  well  I  looked 
upon  some  maps  that  were  there,  to  divert 
myself  a  whilo ;  and  when  I  was  called  iiw 
went  out  of  the  gallery  on  the  left*haad,  and, 
went  through  another  room  before  I  cune  iii|f». 
my  lord's  room. 


JPsronofi.  Call  Mr.  Bqoth. 

Officer,  He  is  not  here,  the  tipstaif  his  him 
«omewhere, 

Forewan.  Is  that  witness  a  prisoner  ? 

X.  C.  J.  Booth  is  a  prisoner. 

Foreman,  Then  call  Mr.  TWbervite. . 

Mr.  FapUhn.  Is  Mr.  Turberviie  there  ? 

Officer.  Here  is  Mr.  Booth  come  now. 

Mr.  Godfrey.  Put  Turberviie  out  again. 

Foreman.  Mr.  Booth,  you  told  me,  of  a  dis- 
course that  passed  between  the  lord  Slmflesbury 
and  yourself,  we  desire  to  know  where  it  was, 
wid  when? 

.  Booth.  It  was  in  Tlianet-honse,  Sir,  where 
he  hred,  about  a  week  or  ten  days  before  the 
parliament  sat  at  Oxford. 

Foreman.  The  precise  time  ? 

Booth.  I  cannot  be  more  precise. 
.    For^n^fM*  Who  introduced  you  ? 
•    Booth,  I  think  f  ne  Mr.  Wilson  led  me  into 
the  ckamber. 

Foremam,  Who  was  present  when  the  dis- 
isourse  was  ? 

Booth.  None  but  he  and  I^  Sir. 

Xi.  C.  /.  if  we  have  these  noises,  we  will 
have  ererr  one  of  yo^uput  out  of  court. 
.    An,   Gen.    RicaardsoB,  Richardson,  pray 
turn  them  all  out ;  they  are  brought  in  on 
puTDOse. 

Booth,,  It  was  not  the  fint,  second,  nor 
third  time  that  I  had  waited  up<m  the  lord  of 
Shaftesbury. 

Foreman,  In  what  room  was  it  that  my  lord 
spske  diose  words  to  you  ^ 

Booth.  It  was  in  the  room  he  usually  sits 
in,  on  the  left-hand  as  we  came  out  of  the  long 
^[allery,  I  think  we  passed  through  a  room  be- 
fore it,  wainscoUed  about,  as  I  remember,  and 
iiung.  I  have  been  in  that  room  with  him  four 
or  five  times,  I  am  sure. 

Foreman.  AiWr  this  discourse  with  you, 
flow  long  was  it  before  you  spake  of  it  to  any 
body  elsef 

Booth.  Truly  I  think  I  did  not  publish  this 
discourse  that  my  lord  and  I  had,  from.tlie 
time  it' was,  till  within. this  seven  or  eight 
weeks. 

Foreman,  You  were  never  examined  before 
then  as  a  witness  ? 

Booth.  No^  Hir,  I  never  was,  nor  no  body 
will  pretend  it,  I  suppose. 

ForemoM.  To  whom,  Sir,  did  you  give  your 
fimt  informatiou .? 

Booth.  Sir,  I  sent  my  first  information  in 
writing  to  the  lords  in  the  council. 

Foreman.   By  whose  band? 

Booth,   By  t&e  hand  of  Waher  Banes. 

Foreman.  You  had  several  discourses  with 
Jiim;  bad  you.  easy  admission,  or  was  it  witti 
difficulty  you  came  into  his  company? 

Booth.  I  was  admitted  by  the  induence  of 
captain  Wilkinson  at  first,  and  ever  after  went 
with  him,  and  had  easy  admittance  and  fami- 
lianty  wiUi  hitn. 

Foreman.   Was  be  with  you  every  time  ? 

Booth,  No,  not  erery  timsi  be  was  not 
this  thns  with  m0» 
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Foreman,  Did  yoa  never  hatr  my  lotdqieak 
.  trrason  in  any  house  but  his  own? 

Booth,  I  nerer  had  oocM^on  to  fassr  this 
discourse  from  my  lord,  but  in  his  own  house : 
I  never  waited  apon  him  in  any  other  house. 

Foreman.  Was  yon  never  desired  to  be  a 
witness  against  my  lord  Shaftesbury  P 

Booth.   Not  tiU-I  intimated  somethin^f  of  it. 

Foreman.   Who  was  that  to  f 

Booth.  That  was  to  Mr.  Banes;  I  told  you 
before  so. 

Foreman.    And  what  then  ? 

Booth.  When  he  told  me  of  this  bnsineaB 
with  the  Yorkshire  attorney,  Brownrig,  I  did 
aay  again,  I  did  not  know  what  my  lord  had 
done,  as  to  any  thing  of  Irishmen,  but  I  was 
sure  th^re  was  sonMthing  as  to  £Dgtishmen, 
as  to  that  purpose. 

Foreman.  Did  he  propoae  any  reward,  or 
any  thing  of  tliat  nature  ? 

Booth.  Not  a  farthing ;  for  1  think  he  had 
DO  commission  to  dojt. 

Foreman.  Are  you  acquainted  with  one  Cal- 
lagbao  and  Dowumg,  two  Irishmen  ? 

Booth.    No. 

Mr.  Godfrey.  Were  you  nerer  in  their  com- 
pany T'-Aoth.  Not  that  I  know  of. 
.    Mr.  Godfrey.  Did  you  ever  hear  their  names  ? 

Booth.    I  do  not  know  that  I  have. 

Foreman.  Were  vou  in  their  company  lately  ? 

Booth.  Not  as  1  know  of.  I  do  not  remem- 
ber either  their  names,  or  tlieir  persons,  nor  do 
I  know  them  irom  other  men. 

Foreman.   Do  you  know  one  Mr.  Shelden  ? 

Booth.   No. 

Foreman.   Do  yqy  know  one  Mr.  Marriot  ? 

Booth.  No,  Sir :  I  have  heard  of  one  Mar- 
riot  that  did  behnig  to  my  lord  duke  of  Nor- 
folk. 

Foreman.  When  were  jrou  in  his  company  ? 

Booth.   Never  that  I  know  of. 

Foreman.  Has  nobody  discoursed  you  from 
luxn?-^  Booth.  No,  nobody. 

Foreman.  Did  you  never  hear  of  any  wit* 
nesses  he  sent  to  his  tenants  T 

Booth,  t  have  heard  from  Banes  about 
Brownrig,  about  Irish  witaesses. 

Mr.  Godfrey.  Did  you  neper  hear  of  any 
Irish  witnesses  sent  down  bviM^-  Marriot  to 
the  isle  of  £lv?  ^' 

L.  C.  X  We  gave  yon  all  the  liberty  in  the 
world,  hoping  you  would  ask  pertinent  ques- 
tions, but  these  are  trifles.  I  did  not  expect 
that  any  wise  men  would  have  asked  these 
questions.  Mr.  Godirey ,  was  it  to  the  purpose, 
whether  Mr,  Marriot  sent  any  IriUi  witnesses 
to  his  tenant,  or  no  P  What  is  that  to  this  busi- 


Foreman.  My  lord,  1  have  it  under  the  hand 
of  the  clerk  of  the  council. 

Booth.  Pray,  Sir,  did  any  inform  you  that 
I  had  any  correspondence  with  this  num  ? 

X.  C.  X  Nay,  Sir,  you  must  ask  no  ques- 
tions. 

Mr.  Oo^ey.  Mr.  Booth^do  yon  go  under 
^  odier  name  but  Booth  ? 
Booth.  No,  Bor  never  did  in  my  life. 


Booth.  My  lord,  I  eannot  go  in  nfoly  hcvt 
forthetnmult. 

X.  C  X  Let  officers  aeciire  him :  lfe« 
Sheriff,  look  to  him,  that  the  man  be  seeura 
and  s«fo ;  I  wiU  require  him  at  your  haada 
else. 

Sheriff  FUkknton.  What  sboirid  I  do? 

X.  C.  X  Send  year  officers  to  protect  him, 
as  becomes  yoo,  that  he  may  be  seearedfrom 
the  rabble  here. 

Mr.  Tarbervile. 

Foreman.  Mr.  Turbervfle,  when  jrou  bad 
this  disooune  with  mr  lord  Shaftesbury,  who 
was  present  with  you  r 

TurherviU.  One  of  his  aervanls ;  truly  I 
cannot  tdil  his  name. 

Foreman.  Nobody  else? 

Turh.  I  know  the  name  of  noneof  his  ser- 
vants, but  Mr.  ttieppaid ;  I  caimot  remember 
an  V  body  else. 

ForttHon.  Did  he  oairy  you  up  to  my  lord  ? 

Turh.  It  vras  he,  1  thimi,  toldme  I  might  go 
in:  I  wasinthedining-reom. 

Foreman.  What  time  was  this? 

Tarh.  In  the  morning. 

Foreman.  What  time  was  it  when  yon  hoi 
this  disoousse  with  my  lord  Shaftesbury  ? 

Turh.  It  was  in  Februanr. 

Foreman.  Whattime  inrebruaiy  ? 

Turh.  About  die  beginning  $  1  cannot  teH 
exactly  to  a  day. 

Foreman.  How  long  was  tins  before  you 
communicated  this  to  any  body  ? 

Tarb.  It  was  about  the  4th  of  July. 

Foreman.  Then  you  concealed  it  from 
Februaiy  to  July:  nho  did  yon  oonumni^ 
cate  it  to  first  of  all? 

Turh.  The  first  deposition  I  gave  was  to 
Mr.  Secretary. 

Foreman,  nhich  Secretary  ? 

Turh.  Secretary  Jenkins. 

Foreman.  Pniy,  what  room  was  it  you  had 
this  discourse  in  r 

Turh*  Sir,  it  was  the  room  at  the  upper  end 
of  the  dining-room ;  I  think  thi^  call  it 
the  dining  room ;  at  the  upper  end  of  the 
room,  ana  tunu  on  the  left-hand,  where  he 
lay. 

Foreman.  Did  yon  meet  with  no  body  about 
the  beginning  of  July,  after  my  lord's  con»> 
mitment,  and  tell  them,  when  you  were  chal* 
lenged  and  told  you  were  to  be  a  witneaei 
against  him,  as  you  vrere  alive  you  knew  no 
such  thing? 

Att.Geti.  My  lord,  this  is  not tobe  allowed: 
This  is  private  mstructions  which  the  jury  ato 
not  to  take. 

Fofff^off.  No,  Sir,  it  is  not  private  instatie^ 
tions.  Did  you  not  speak  sneh  words  to  WiK 
Ham  Herbert  ? 

X.  C.  X  Have  you  had  any  infoimaioa 
concerning  this  to  Mr.  Herbert? 

Foreman.  My  lord,  I  have,  o  long  time  ago^ 
My  lord,  such  a  pevsen  did  tell  me  ao  and  so, 
and  set  dpwn  the  dayi  and  he  then  said  ho 
H-as  veiy  angry  with  aim  for  it. 
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£.  C.  J.  Look  ye,  gealSimiiea^  what  dis- 
coane  vwi  take  up  at  random  in  every  coffee- 
hoBfle,  11  that  fit  to  be  brought  in  when  treason 
is  in  question  against  the  king's  liieP  Are 
these  ooflee-honse  disconrses,  do  yon  think, 
ground  enough  for  you  to  caval  at  persons,  be- 
cause you  have  heaid  tins  disconisein  a  coffee- 
house? 

Jbravum.  Mr  lord,  I  never  was  in  a  coffee- 
bouse  in  ttky  hfe  with  Mr.  Herbert ;  but  he 
declared  tlus  to  me  some  months  ago. 

X.  C.  J.  And  you  think  this  is  ground 
enough  for  you  agunst  him  f 

Mr.  PayiUan,  my  lord,  we  only  ask  this 
mestion,  Whether  he  hath  not  contradicted 
tnis,  or  saidjdbe  contrary  to  any  body  else  P 

Turb.  I  do  not  remember  ttiat  ever  I  spake 
one  word  to  Mr.  Herbert  in  my  life  ;  and  I  can 
give  you  one  reason :  For  I  was  discarded  by 
all  people  of  my  lord's  interest  at  that  time  P 
Ana  if  1  hid  given  under  my  hand  that  I  had 
known  nothing  against  him,  I  believe  I  might 
have  been  in  their  favour  as  much  as  before. 

Mr.  Papillon,  Were  not  you  one  that  pe- 
titioned to  the  common-oouncd  in  London  P 

Turb.  I  did.  Sir. 

Mr.  Papiiim.  And  did  not  you  declare  then, 
that  3rou  were  tempted  to  witness  against  your 
fxmscienoe? 

7Wr6.  I  beKeve  I  never  read  the  petition : 
It  was  drawn  by  the  order  of  Mr.  CoUiedge,  by 
a  man  that  lives  about  Guildhall ;  by  a  sen- 
rener  about  Guildhall ;  and  I  signed  that  pe- 
tition, but  never  read  it,  nor  knew  what  was 
mil 

L.  C.  J.  Mr.  Richardson,  any  jron  officers ; 
watch  by  those'  men  that  make  a  noise,  and 
bring  me  in  one  to  make  an  example. 

'Arh.  My  lord,  1  go  in  danger  of  my  life, 
for  ^e  people  threaten  to  stone  me  to  death, 
and  I  cannot  go  safe  to  my  lodging. 

Mr.  PapUkm,  What  was  your  desiflU  in 
sig^ng  that  petition- P   What  did  you  look  for  P 

Turb,  The  design  was,  that  the  city  Should 
take  care  of  us. 

Mr.  PapiUan.  Were  you  in  a  poor  condi- 
tion P 

7Vr&.  Traly  I  waa  not  very  poor,  though  I 
was  not  over  iuU  of  money. 

Mr.  Papillon.  It  is  a  strange  thing  that  you 
•hould  pration  for  relief,  if  you  were  not  in 
want. 

'Dirb:  We  were  told  by  some  members  of 
the  House  of  Commons,  that  there  was  a  vote 
in  the  House  of  Commons  ready  Id  pass, 
that  the  city  should  advance  money  for  the 
eoppoft  of  the  witnesses,  and  if  we  would 
petition  that  they  would  answer  the  design  of 
the  parliament. 

m.  Papillon,  What  members  were  they  P 

2hr6.  hwas  a  member  of  the  House  of 
Commcms  that  told  me  so,  I  will  assure  you ; 
two  of  them. 

Mr.  PapUUm,  TM  nevef  any  bpdy  move 
you,  or  dttire  you  to  be  a  nitusss  in  this  case 
agamst  my  lenl  ShafieabmT  P 

Tnrh.  Nobody  ia  my  Mm.    Wliea  I  cune 
5 


to  apeakthe  trat^  of  what  I  knew,  I  did  it 
yoluntarily. 

Ml'.  PafUion,  Yon  did  it  yoluntarily  ? 

Turb.  I  did,  1  will  assure  you.  ^ 

Mr.  Papillon,  Do  you  know  any  thing  more 
than  what  yon  have  said  here  P 

IVr6.  No,  not4Nie  tittle. 

Mr.  PapiUon.  Mr.  Tuiherrile,  I  desire  to  ba 
satisfled  in  one  thin£^,  whether  my  lord  Shaftes- 
bury was  committed  before  or  aner  your  infor- 
mation P 

7Wr6.  Traly,  Sir,  I  cannot  teU  positively,  as 
to  that  point ;  but  I  believe  it  was  before  ;  I 
cannot  tell. 

Mr.  Papillon.  Did  you  hear  my  lord  speak 
these  words  in  any  other  room  or  place  ? 

7\fr6.  No,  indeed,  I  did  not. 

Mr.  Papillon,  It  was  about  the  4th  of  July, 
you  say,  your  denositions  were  taken  P 

TVro.  About  tnat  time ;  l  soppose  the  4th' 
of  Jidy — I  hope  your  lontehip  will  tdce  care 
that  we  be  not  knocked  on  the  head. 

X.  C.  /.  That  we  give  in  cbarffe  to  Mr. 
Sheriff ;  and  see  you  do  take  care  ofthe  king*tf 
witneaws  at  your  peril.  It  is  a  reflectioD,  not 
only  upon  the  government  ofthe  city  to  suffer 
these  oisorders,  but  upon  the  whole  kingdom  ; 
therefore,  Mr.  Sheriff,  look  the  witnesses  come 
by  BO  hurt.  ' 

Mr.  John  Smith, 

Mr.  Papillon.  Mr.  Smith,  the  jmy  ask  you 
a  ciuestion,  whether  or  no  you  did  not  use  to  go 
by  the  name  of  Barry  P 

Smith,  Sir,  what  names  I  have  gone  by  is 
not  pertinent  to  this  purpose ;  1  tell  you  I  have 
gone  by  several  names,  as  all  popish  priests  do. 

Mr.  Papillon,  Did  you  never  go  by  the 
name  of  Baity  P 

Smith.  It  may  be  I  might ;  I  have  gone  by 
several  names,  as  all  popish  priests  do. 

L,  C  J.  Did  you  ever  go  by  the  name  of 
Barry  ? 

Smith,  I  did,  my  lord ;  it  is  usual  for  popish 
priests  so  to  do. 

Mr.  PapiUon,  What  religion  are  yon  of» 
Mr.  Smith  P 

Smth.  I  am  a  Protestant,  Sir.     . 

Mr.  Papillon,  How  long  have  you  been  a 
Protestant  P — SautL  Many  years. 

Mr.  Pmilkm,  When  were  you  first  oon- 
yerted  P-^&ymfA.  Fnat  converted  P 

Mr.  Papillon.  Ay,  to  the  Protestant  re]i-» 
gion :  you  say  you  have  been  one  many  years  P 

Smith,  1  have  been  a  Protestaot,  and  was 
pervisrtedto  the  popish  religion,  and  afterwards 
became  a  Protestant  again. 

L.  C.  J,  Bring  in  one  of  those  men  that  make 
the  noise.    Cannot  you  bring  in  one  of  them  P 

Mr.  Papillon,  When  did  you  receive  Uie 
Sacrament? 

Smith,  I  believe  not  above  three  months  ago, 
as  the  rector  of  Bow  Church  will  inform  youi 
I  have  it  under  the  church-vravdens  bawls  in 
other  places  in  London. 

Mr.  PapiUon,  Have  you  been  desired  to  be. 
a  witBessyOrdklyoadoityohmtarilyP 
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SmUk.  Nevcb- 4e«iml,  1  dtetare k ;  I  4idil 
Toluntarity  mv8eli'. 

Mf.  PapUwn.  When  did  you  give  in  your 
erideDce  first  ? 

Smkk.  Truly  I  cannot  exactly  tell  when  I 
gave  it  in  ;  I  cud  not  keep  aa  account  of  it. 

Mr.  Papilion.  Whatmonih  ? 

Smith.  1  cannot  tell. 

Mr.  PmWan,  Was  it  before  my  lord  was 
eommittea,  or  after  P 

Smtth.  I  believe  it  might  be  a  little  after. 
Whether  it  was  before  or  alWr,  I  caimuot  ex- 
actly tdl. 

Mr.  Papilion.  To  whom  did  you  gire  your 
i^fonstttioo  ? 

Smith.  My  lord,  they  commanded  the  people 
to  stone  us  to  death. 

L.C.J.  Who  did? 

Smith.  Several  persons:  and  when  we  were 
at  the  tavern,  I}r.  Oates's  man  came  out  and 
gave  the  rabble  a  bottle  of  wine,  and  bid  4hem 
knock  us  down. 

^  JL  C.  J,    Do  you   know  what  the  man's 
name  is? 

Dr.  Oatet.  I  knfyw  nothing  of  it,  my  lord. 

JL  C  J.  What  is  your  man's  name  P 

Oates.  I  keep  half  a  dozen  men,  my  lord. 

X.  C.  J.  I  hope  you  keep  no  men  to  affiront 
the  king's  witnesses? 

Oatet.  No,  my  lord,  it  is  a  mistake,  I  know 
nothing  of  it ;  we  went  thither  to  reftesh  our- 
sdves. 

Mr.  Papilion.  Mr.  Smith,  who  did  yon  give 
your  information  to  ? 

Smith.  What  information  ? 

Mr.  PapilUm.  The  first  information. 

Smith.  My  lord,  am  1  to  answer  to  these 
questions  f 

/..  C.  J.  4y^>  answer  them.;  tell  them. 

Smith.  My  lord,  the  information  I  gate  in  to 
secretary  Jenkins  ;  but  I  gave  notice  long 
before  m  what  I  intended  to  do  to  other  per- 
sons. 

Mr.  Pitpillou.  When  did  you  hear  these 
words  ;  speak  to  the  time  exactly  ? 

Smith.  Which  words  do  you  ask? 

Mr.  PapilUm.  Those  you  mentioned  even 
now. 

Smith.  Sir,  if  yon  please,  I  know  you  take 
all  in  short- hand  ;  if  you  ask  me  what  words, 
I  will  tell  you  ;  for  if  1  do  not  express  myself 
in  the*  same  Words  as  before,  you  ivifl  take  hold 
•fme. 

L.  C.  J,  I  will  .tell  you  this ;  this  may  be 
an  ill  question,  for  he  told  you,  he  had  dis- 
coursed my  lord  ^4kaftesbuiy 'at  a  great  many. 
limes,  and  that  at  some  times  he  said  these 
words,  at  o^er  times  other  words,  and  for  you 
to  catch  him  upon  a  questioB,  it  doth  not  ^ew 
a  lair  inclination.. 

Mr.  Papilion.  My  lord,  under  jour  lord- 
ship's favour,  we  only  desire  to  discover  the 
Inmi,  we  are  not  for  catches. 

L.  C.  J.  AA  him  then,  whidi  of  the  woids 

£ou  would  have  him  dedire  the  time  of,  and 
ewill  tell  jou? 


it  was  about  the  tiiaewh^ilatheringlaD  went 
thither.  . 

Smith,  Truly,  I  will  answer  that  at  puDc- 
tually  as  1  can  ;  the  month  or  day  1  cannot 
well  lei),  but  the  person  that  came  Ihnn  me 
was  major  Manly  ;  and  he  came  to  Bethel's 
club ;  what  time  diat  was,  I  canuot  say  ;  but 
if  you  please  to  inform  Yourselves  o4'  diose 
gentlenken  that  I  uamei,  1  believe  they  will  tciU 
you  31  r.  Jiethei  was  there  present,  and  knew 
very  well  I  itent  to  mv  lord  Sbai'tesburj  that 
night,  and  returned  to  the  club  again! 

Mr.  Godfrey.  ^V'as  it  in  the  evening  or  the 
morning  ? " 

Smith.  Air.  Godfrey,  clubs  awe  usually  at 
night,  1  suppose  ;  you  know  thai  was. 

Mr.  Papilion,  >V  here  did  you  see  my  lord 
Shaftesbury  ? 

Smith.  It  was  in  his  dining-room. 

Mr.  Papilion.  Did  yon  h»ur  tliese  words  in 
any  other  place,  or  at  any  other  time,  «r  any 
treasonable  words  against  the  king  ? 

L.  C.  J.  Look  you,  gentlemen,  he  told  yon 
of  several  other  words  at  several  other  tiines. 

Mr.  Papiliun,  But  he  said  all  at  his  housei 
my  lord. 

L.  C  /.  Ay,  bat  at  sevenl  times. 

Smith*  I  know,  Mr.  Attorney,  what  the 
gentlemen  would  be  at  very  well. 

L.  C.  J.  Answer  them  whether  you  did  hear 
him  roeak  any  words  that  yon  coaoenre  trea> 
sonable  at  any  other  time  ? 

Smith.  I  did  not,  indeed. 

Mr.  Papilion.  In  another  plane? 

Smith,  ido  say  I  did  not 

Mr.  Papilion.  Did  you  petition  to^the  eom- 
mon  council  P'^&mlA.  No,  Sir,  I  never  did. 

Mr.  PapHUm.  Are  you  an  £nglishmaa  or 
an  Irishman? 

Smith.  Thatis  no  matter,  no  more  than  if  I 
were  a  Frenchman  or  a  Dutchman. 

L.  C.  J.  Give  them  an  account  whether  you 
are  an  Englishman  or  an  Irishman  ? 

Smith.  My  lord,  I  htg  your  lordship's 
pardon  for  that ;  if  I  were  an  Irishman,  whe- 
ther thereupon  my  evidence  would  be  pre- 
judiced. 

JL  C  J.  Look  ytm,  Mr.  Smith,  I  A>  hope  the 
gentlemen  of  the  jury  haire  more  disoration 
among  them  all,  than  to  think  that  an  Itialnnan 
is  not  a  good  wiftnew,  I  hope  they  aora  not 
such  persons. 

Smith.  M^  lord,  if  you  please ;  whilst  I 
was  in  the  oty  amongst  th«n,  I  never  iieti- 
titioned  to  the  city :  I  never  had  a  fortnii^ 
from  them,  nor  ever  opdse  to  an^^  for  it :  1 
never  had  anv  occasion  for  it ;  bnt  if  I  had^  it 
as  {Bobd>le  I  have  ennngh  in  Englond,  and 
other  places,  withoot  being  beholden  to  your 
common*conncil. 

L.  C.  J.  Will  yon  ask  him  any  more  qnes- 
tions  P— Jiary.  No,  no. 

Mr.  PapUlon.  Is  Mr.  Smith  ra»?  I  would 
aak  him  one  word ;  we  Wonldnm  know  what 
allowanoa  you  bave^  or  what  yon  inoeiTtty  if 
yon  have  any  allowanoe  ftnfli  iny  bod^  t 

AMM.Fi:«ttwtesf 
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Me.  Papillon.  Nay,  1  know  ii«t  from^am : 
1  ask  whether  you  have  any  from  any  hody  f 

L,  C.  X  Look  ye,  gpentlemen,  is  mat  a  mies- 
tion  that .  is  jtertinent  ?  I  wonder  you  will  go 
to  such  questions:  we  allowed  you  to  ask 
questions  yourselves,  because  we  look  upon 
you  as  men  of  reason.  ' 

Mr.  Papillon.  My  lord,  I  do  not  know  but 
it  may  be  aproper  qbestion  to  ask  him,  if  he 
have  any  allowance  from  any  man  upon  this 
account  P* 

L,  C.  /.  Upon  what  acc9unt  ? 

Mr.  Papillon,  Upon  this  account :  If  he  says 
he  has  none,  it  is  an  answer. 

L.  C.  J.  Do  you  intend  your  question,  whe- 
ther he  is  bribed  to  give  evidence  r  If  you  mean 
80,  speak  plain. 

Mr.  Papillon*  We  ask  if  he  hare  any  allow- 
ance P 

Smith.  You  do  not  ask  me  how  the  6  or  7002. 
was  made  up. 

L.  C.  J.  You  that  are  upon  your  oaths 
should  have  a  care  what  you  do.  • 

Bryan  ITa^aef. 

Mr.  Papillon,  Mr.  Haynes,  when  did  you 
{^iTC  in  your  information  upon  this  matter  ? 

Hayncs,  Against  the  earl  of  Shaftesbury, 
Sir  ? 

Mr.  Papillon.  Ay. 

Hatynet*  The  day  that  1  was  taken  by  the 
messenger. 

Mr.  Papillon.  That  was  before  my  lord  was 
committed,  was  it  not  ? 

Haynes.  Yes,  Sir,  it  was  before  my  lord  was 
committed. 

Mr.  Papillon.  Did  you  ever  make  any  other 
information -to  a  justice  of  the  peace? 

Haynes.  Not  of  my  lord  of  Sh^lesbury. 

Mr.  Papillon.  Nor  touching  this  matter  ? 

Hayna,  No,  not  any  information  upon  oath : 
I  may  hare  discoursed  with  a  justice  of  the 
peace. 

Mr.  Papillon.  Did  not  you  give  in  an  infor- 
fnaiion  of  a  design  agiunst  the  earl  of  Shaftes? 
burr? 

Jnayne$.  To  none  but  Secretary  Jenkins. 

Mr.  PafiUon.  You  understand  the  Question ; 
wbedier  you  did  gire  no  information  ot  a  desi^ 
against  my  lord  Shailesburj  to  some  justice 
ot*  the 'peace? 

JEfoynef*  No,  no,  to  none  but  Mr.  Secretary 
Jenkins. 

L.  C.  J.  You  do  not  observe  his  question : 
^d  you  ever  give  to  any  justice  any  infi)r« 
mation  of  a  deragn  against  my  lord  Shafles- 
Iniry  ? 

Haynes.  Yes,  my  lord,  I  did,  to  sir  George 
*IVeby ;  I  made  affidayit  before  him. 

filr.  Papillon.  When  was  that  ? 

Haynes.  I  tiiink  it  was  in  March  last« 

Mr.  Papillon.  What  was  that  design  against 
Qry  lord  Shaftesbury  ? 

Sdvnes.  The  demgn  was  what  Mr.  fltc- 
flecald  told  me  ;  he  told  me  he  gare  under  his 
Sand  to  the  king,  that  the  earl  of  ShaftesburY 
4idresolve  to  set  the  crown  upon  his  own  head. 


or  ptherwisetotom  the  kingdom  into  a  com- 
monwQ&lth.. 

Mr.  Papillon, '  ^tz-fferald  told  you  this,  and 
so  you  made  affidavit  or  it  ?   . 

Haynes.  Yes,  before  sir  George  Trchy. 

Mr.  PapUlon.  What  time  ? 

Haynes.  I)  was  before  the  parliament  met  at 
Oxford. 

Mr.  Papillon.  So  you  say  the  words  were : 
when  were  the  worm  spoken  that  you  men* 
tioned? 

Haynes.  The  words  ag^nst  my  lord  ? 

Mr.  Papillon.  Ay, 

Haynes.  Ue  spake  them  to  me  a  litde  before 
I  inade  affidavit:  I  cannot  tell  positirely  the 
time? 

Mr.  Papillon.  That  was  before  his  commit' 
ment. 

Haynes.  Yes,  yes,  my  lord  was  committed 
in  June  last :  this  affidavit  was  made  in  Mar^ 
last,  before  the  Recorder  of  London. 

L.  C.  J.  North.  ^Vhen  you  ask  hnn  about 
the  information  of  the  design  against  my  lord 
Shaftesbury,  he  says  that  was  in  March  last ; 
and  when  .you  ask  him  about  the  evidence  he 
gives  now,  that  was  the  same  day  he  was  ap^ 
prehended  by  the  messenger. 

Mr.  Papillon.  About  June  you  say  it  way, 
that  you  say  you  gsive  in  the  in»irmation 
against  my  lord  Shafrosbury  ? 

Haynes.  The  information  I  made  againsi 
the  lord  Shaftesbury  was  in  June  last,  the  28tii^ 
as  I  take  it,  of  June  last. 

Mr.  PapUlon.  ITliere  was  it  you  had  this  dis- 
course? 

Haynes.  I  had  several  conferences  widi  my 
lord. 

Mr.  Papillon.  Did  he  every  time  say  ihm 
same? 

Hayna.  Tjiielast  time  I  spake  with  him  was 
in  tronmonger-Lane :  For  Whitaker  told  me 
he  would  sp^kk  with  me,  and  he  would  fiun  have 
me  explain  myself  what  I  did  mean  by  the  tall 
n^an  I  mentioned  in  the  Narratiye  ;  and  I  went 
to  the  house,  and  they  told  me  he  was  there, 
and  I  sent  up  a  note,  and  he  desired  me  to  coma 
up ;  but  I  sent  word  I  did  not  careto  come  lip  ; 
because  I  would  not  be  known  $  pod  so  l|e  sent 
me  word  to  meet  him  after  dinner ;  and  when 
I  came,  my  name  is  Haynes,  my  lord,  said  I  ^ 
and  I  led  his  lordship  bythe  hand  and  went  in 
there.  I  had,  I  beuere,  a  whole  hour's  di»v 
course  with  him  :  and  pray,  my  lord,  said  I, 
among  other  questions,  what  religion  is  ihe 
king  of?  Truly,  says  he,  Mr.  Haynes^  he  hath 
no  more  religion  than  an  horse ;  tor,  saith.  he, 
they  say,  Sir,  he  was  inclined  to  popery  when 
he  came  fbnst  to  England ;  says^  ne,  he  had  a 
tincture  of  Popery,  and  was  much'  ii^dined 
that  way  ;.  but  since  he  waii  degenerated  bonk 
all  the  principles  of  diristianibr,  for  he  is  just 
UkeaiiS^rfectW.  ^  ^    ' 

Mr.  Papiilon.  This,  you  say,  was  in  Iron- 
nionger-Lane. 

Haynes,   Ay,  Sir,  at  k  pastry-eook^s  ^bof. 

Mr.  Papillon.    What  time  was  it  ? .  ■ 

Hejnet.  Met  difeneri;^  Ae  aftiemoon'. 
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Mae,  In  April. 

Mr.  F^pilion.  When  did  you  give  theinfor* 
natkmof  this? 

Mac.  I  canDOtexacdv  teU  Sir. 

Mr.  PapUUm*  Rc|>eM  wbat  yoo  taid. 

Mac,  That  the  iriiig^  deserved  to  be  deposed 
aa  niucL  as  king  Richard  the  second,  and  that  he 
took  the  dutches  of  Mazarine's  advice  in  ererr 
partiGuhury  which  was  the  worrt  of  womanluna. 

Mrl  FapUlon,  What  time  in  April  was  this  ? 

Mm^  It  was  in  the  beginninfr  of  April. 

Mr.  FapUUm.  Where? 

Mae.  In  his  own  house. 

Mr.  FmnUoh.  Who  was  present? 

Afttc  There  was  Mr.  Iv v  by. 

Mr.  FapUlon.  When  did  you  make  informa- 
tion of  this? 

Mac.  I  cannot  tell,  it  was  a  good  while  a^. 

Mr.  FapiUon.  Was  it  before  his  commit- 
ment? 

Mac.  Yes,  Sr,  it  was. 

Mr.Fapilhn.  To  whom  did  you  gire  infor- 
mation ? 

Mae.  To  the  secretary  of  state,  8ir. 

Mr.  FapUlon.  Which  of  Uiem  ? 

Afttc.  Mr.  Secretary  Jenkins,  S$ir. 

Mr.  Fapilhn.  Did  not  you  petition  the  com* 
mon-couDcil,  Sir,  for  relief? 

Mac.  Yes,  Sir,  1  signed  a  petition  that  was 
drawn  up,  but  I  did  not  see  ii  till  it  waa 
brought  me  to  sign. 

Mr.  Pajnllon.  Did  you  read  it  ? 

Mac.  No,  I  never  read  it  neither. 

Mr.  FapiUon.  Nor  don't  know  what  is  in  it  ? 

Mac.  No,  nor  don^t  knew  the  contents  of  it. 

Mr.  FapUlon.  My  lord,  in  thatpeiitioo  the^ 
say,  they  were  tempted  to  swear  against  their 
consciences,  and,  that  some  of  the  i^-itnessea 
had  made  shipwreck  of  their  consciences  ;  'we 
ask  them  now,  and  they  say,  they  do  not  know 
what  was  in  the  |)etiUon :  If  we  should  ask 
them  who  tempted  them,  and  who  those  wit* 
ncttes  were,  that  made  ishipwreck  of  (heir  con- 
sciences ;  it  would  signify  nothing ;  for  sinoe 
they  do  not  know  what  was  in  Uie  petition,  it 
is  in  rain  to  ask  them  any  more. 

Jfec.  For  my  part,  my  lord,  I  never  saw  it 
tin  it  was  brought  to  me  to  be  signed,  and  do 
not  know  the  contents  ot*  it :  But  I  heard  Mr. 
Colledge,  that  was  executed  at  Oxford,  was 
concerned  in  promoting  the  petition,  by  my 
lord  Shaftesbury's  advice. 

Dennii  Macnamarra, 

Mr.  FapUlon. .  Dennis  Macnaouurra,  tell  m 
how  you  were  introduced  to  my  lord  Bhaftes- 
bui^  v\  hen  you  had  this  discourse  ? 

D<  Mac.  By  my  brother.  Sir. 

Mr.  FapUlon.  What,  be  that  was  here  last  t 

D.  Mttc.  Yes.Sir. 

Mr.  FapUlon.  He  introduced  yoa  ? 

D.  Mac  Yes,  Sir. 

Mr.  FapUlon.  When  was  it? 

D.  Mac.  It  was  in  March  last;  the  latter 
end  of  March  or  the  beginning  of  AjgdL 

Mr.Pspi^^  Canaotyou  teU  which  of  the 
months? 
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Mr.  FapUlon.  In  Jane,  or  whan? 

Haynet.  I  c  annot  tell  what  time  positifdy ; 
it  was  about  the  time  of  the  Trial  of  Fits- 
harris. 

VLr.F^iUon.  Was  it  the  same  time  he  spake 
about  the  duke  of  Buckingham  ? 
■    Havnet.  No,  no. 

Mr.  FapUlon.  When  was  that? 

Bojfniu.  That  was  when  I  was  with  him  at 
his  oan  bouse,  aad  desired  him  not  to  «q^ooe 
me. 

Mr.  FapUUm.  What  time  ? 

Hayneu  I  cannot  tell.  Sir,  for  I  never  thouflht 
1  shoidd  be  odled  to  an  aoooont  for  it,  and  I 
cannot  keep  an  almanack  in  my  head ;  and  I 
desired  them  not  to  expose  me  to  the  king'sftuy, 
ibr  1  heard  the  king  was  displeased  with  me. 
No,  says  he,  yon  are  mistaken,  this  n  the  best 
opportunity  we  can  hare ;  and  if  he  will  not 
flive  you  a  pardon,  we  will  laise  tho  whole 
Kingmn  agamst  him  in  arms  ;  and  then  he 
laaE^  himsdf  the  master  and  author  of  the 
Plot,  and  consequently  he  must  expect  to  be 
milled,  mdaas  he  grant  you  a  pardon. 
'  Mr.  FapUloHn  Did  vou  ever  hear  anv  other 
Srords  than  what  you  nave  now  testified.  ? 

Haynes.  Yes,  Sir,  for  I  discoursed  with  him 
in  IroDOMQger-lanea  great  while,  and  told  him 
that  our  only  and  best  way  to  have  our  ends 
of  die  king,  was  to  raise  a  rebelUon^n  Ireland, 
aad  that  I  Imd  relations  and  friends,  and  could 

St  discontented  persons  enough,  and  his  lord- 
ip  vrould  do  the  work  here, 

Mr.  FapUlon.  What»  did  you  propound  a 
iDdiellion  in  Ireland  ? 

Hayus.  I  ofiered  to  go  beyond  sea,  and  that 
now  was  Uie  best  time  to  raise  a  rebellion  in 
Jrdand ;  and  he  said  that  was  not  the  best 
way,  for  they  had  other  means  to  take,  and  so 
the  discottrse  was  waved. 

Mr.  FapUlon.  And  is  that  all  ? 

Haymti.  That  is  all  I  remember  now. 

Mr.  FapUlon.  Do  you  know  of  any  other 
jplaoe  or  tune  ? 

Haynci.  I  was  with  him  at  his  house. 

Mr.  FapiUon.  Were  you  ever  a  witness  for 
my  lady  Wyndham  or  against  her, 

Hayna.  No,  sir ;  but  she  arrested  me,  be- 
cause  I  said  I  lay  with  her. 

John  BaacnamafTO. 

Hr.  FapUlon.  Mr.  Macnamarra,  when  was 
it  you  hadthis discourse  with* my  lord  Shaftes- 
bury, what  is  the  time,  as  near  as  you  remem- 
ber? 

Jlfsc.  In  March  and  April  hut.  Sir. 

Iftr.  FapUlon.  Twice  tben,  you  do  speak  of? 

fiUte.  Yes^  Sir, 

Mr.  FapiUon.  Whkh  is  that  that  was  in 
AprU? 

Ma^.  That  was tiie  last;  the  last  discourse 
wasin  Aprit 

Mr.  FimUlon.  To  what  purpose  was  that  ? 

illec.  My  lord  said  the  king  deserved  to  be 
goosed  as  mvM^  as  king  Ridiaid  the  second 

Mr. jPiy i/4n.  InAgdly^amjf 
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,   P.  Hoc.  No,  I  oaniiothepositiTe  in  it. 

JUr,  PapilUm.  Who  was  by? 

D.  Mac,  There  was  Mr.  Ivy. 

Mr.  FupUlon.  T^obody  but  Mr.  Ivy  ? 

D.  Jtffic.  Nobody  but  Mr.  Ivy  and  my  bro- 
ther. 

Mr,.  F0pill<m>.  Where  was  it? 

D.  Mac.  It  was  in  his  own  dininsr  room. 

Hr.  FnviUon,  Were  none  of  his  servants  in 
the  room  r— 1>.  Mac.  Not  that  I  know  of. 

Mr.  PcpUloM,  Are  you  sure  none  of  his  ser- 
vants were  there? — 1>.  Mac.  Not  that  I  know  of. 

Mr.  FupUIon,  Bid  you  hear  any  thing  else 
at4iny  other  time  ? — V,  Mac.  No. 

Mr.  Fapilioni,  Nor  in  any  other  place  ? 

D.  AftfCr  No.' 

Mr.  Fofillon.  When 'did  you  give  in  this  in- 
formation? 
.  D.  Mac.  I  gave  it  in  a  good  while  ago ;  Sir, 
J  cannot  be  noaitive. 

Mr.  Papillon.  Was  it  before  my  lord  was 
committea  .^ — D.  Mac.  Yes  a  great  wh-le. 

Mr.  PapUlan,  To  whom  did  jrou  give  it  ? 

D.  j9fa<:.  1  gave  it  to  the  secretary  of  slate. 

Jury.  Cannot  you  rehiember  how  long  it 
was  beifore  ? 

D'.  Mac,  No,  I  cannot  at  the  present 

Mr.  Papilion,  Which  of  the  secretaries  ? 

2).  Mac.  Secretary  Jenkins. 

Mr.  Pupillan.  My  lord,  I  only  propose,  whe- 
ther we  may  not  ask  whether  he  had  not  a  par- 
doa?  For  it  would  be  satisliEicticm  to  us,  for 
some  reason. 

L.  C.  J.  North*  Look  you  here,  gentlemen, 
when  the  prisoner  malces  exceptions  to  the  wit- 
nesses, then  it  is  proper,  but  here  are  no  excep- 
ti<msto  the  witnesses. 

Mr.  Papilion,  My  lord,  we  make  no  excep- 
tions, but  we  must  satisfy  our  consciences,  my 
Iml,  that  we  must  do,  and  that  is  very  much, 
as  we  find  the  credibility  of  the  witnesses. 

jL  C.  X  Norih*  Gentlemen,  what  do  you 
mean  that  he  should  hare  a  pardon  for  ? 

Mx.  PmUon.  For  crimes. 

L,C.  J.  North.  You  must  not  ask  him  to 
aoeuse  himself. 

Mr.  PapUlon.  If  he  hath  a  pardon  be  is  in 
Mtatu  quo :  suppose,  my  lord,  some  of  them 
have  been  ffomy  of  poisoning,  some  of  fplony, 
•ome  of  robbing  on  the  highway,  we  do  but 
ask  them  if  they  be  pardon^  ? 

L.  C,  J.  North,  A  man  must  not  be  impeach- 
ed but  wheise  he  may  answer  lor  it. 

Mr.  PapUhn,    My  lord,  if  you  do  not  give 
Its  leave,  we  must  forbear  then. 
.    L,  C.  J.  Nopth.  I  do  uot  think  it  proper  to 
Mk. 

Sdfcard  Ivy, 

Mr.  Papiltm,  The  discourse  diat  you  had 
with  my  lord  Shaftesbury,  when  was  it,  at  ^bat 
time? 

Ivy,  Itwasalitde  after  the  sitting  of  the 
fariiament  at  Oxford. 

Mr.  -Papillon,  Was  it  more  times  than -one  ? 

Ivy.  Yes,  Sb*,  several  times. . 

Mr.  Papiilon-  Afl  the  sama  di^oourso? 


h»f.  No,  not  the  same  discourse. 

'Sir.  Papillon.  The  words  that  you  spoke  of^ 
when  was  that? 

Ivy.  That  was  after  the  sitting  of  the  par- 
liament at  Oxford.  . 

Mr.  Papilion.  About  what  time-was  it  ? 

Ivy,  It  was  about  the  latter  end  of  March  or 
the  lieginning  of  April. 

Sir.  Papilion.  When  did  yon  make  infor- 
mation ofthis? 

Ivy.  I  cannot  be  pontive  in  tliat  neither. 

Mr.  PapUlon,  Before  my  Lord's  commit- 
ment or  after  ? — Ivy.  A  while  before. 

Mr.  Papilion.  To  whom  did  you  give  it  ? 

Ivy.  To  the  secretary  of  state. 

Fttreman.  Wliowas  pi'esentwhen  my  lord 
Shaftesbury  spake  those  words  ? 

Ivy.  Both  die  Macnamanas,  as  I  remcm* 
ber. 

Foreman.  Who  else? 

Ivy,  Truly,  I  do  not  remember  any  else 
privy  to  our  discourse ;  neither  am  I  certain, 
that' both  the  Macnamarra?  were  there;  one 
of  them  was  there  I  am  sure  of  it. 

Foreman.  ^Vhat  was  the  reason  you  con- 
cealed this  information  so  long  ?  Had  you  nq 
inducement  to  make  it  at  that  time  ?  How  eame 
you  to  do  it  then  and  not  before  ?  What  was 
the  reason?  You  say  it  was  the  latter  end  of 
April  and  May ;  ray  lord  was  not  committed 
for  a  good  while  after  ;  here  was  two  months 
timer 

Ivy.  I  am  not  c^ain  how  long  a.limeil 
was  bdore,  but  I  made  it  as  soonar  I  could. 

Foreman.  I  ask  yen  whetheryou  know  any 
thing  either  of  words  or  treasonidue  actions,  6r 
any  thing  of  my  lord  Shaftesbury,  spoken  o| 
acted  at  any  oth^  time  or  place  ? 

Ivy.  No',  I  have  declared  what  I  know  as  to 
the  particnlars. 

Bernard  Dennis. 

Mr.  Papillon.  Mr.  Dennis,  in  the  monung 
you  told  me  ^something  aboot  the  discourse 
you  bad  with  my  lord  Shaftesbury,  tell  m% 
when  it  was  ? 

Dennis.  It  was  in  April,  four  or  five  da3rt 
after  the  parliament  was  dissolred  at  Oxford,  m 

Mr.  Papti/bn.  Ill  the  beginning?  *    ^ 

Dennis.  In  March,  after  the  parliament  wfl| 
dissolved  at  Oxford. 

Mr.  PapUlon.  It  was  in  March,  awl  where? 

Dennis,  In  his  own  house,  here  in  this  town, 
four  or  five  days  after  the  parliament  was  dis- 
solved  at  Oxford,  immedi^ly  after  he  cam^ 
home,  I  do  not  thmk  he  was  at  home  thres 
days  helium. 

Mr.  Papilion.  Who  was  prtjsent  with  yop. 
then? 

Dennis.  There  was  in  the  room  Mr.  Shep- 
pard,  his  gentleman. 

Mr.  Papillm.  Who  else? 

Dennis.  Some  of  his  servants,  his  pages  I 
suppose,  but  whether  they  did  hear  this  or  no,  I 
cannot  tell.  '  ' 

Mr.  Papilion.  D|d  my  knrd  whiHP«r  it,  or 
n>eakoutr 
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Dtnnia.  My  lord  is  not  a  man  of  an  high 
>oioe,  but  of  mediocrite  roice. 

l^Ir,  Papillon.  DidhewhisDeritin^onrear? 

Sennis.  No,  I  was  just  by  nim. 
^  _  r.  PapUion.    Who  was  in  Ac  room  be- 
sides T^Dennis.  Nobody,  only  his  servants. 
*  Mr,  PapiiloH.  When  did  you  make  this  in- 
onnation  ? 

Dennu,  I  made  it  in  the  month  of  June. 

Mr.  PapiiioH.  In  the  month  of  June  f 

Dennis,  Yes,  Sir. 

Mr.  PapUlon,  Before  my  lord  was  com- 
mitted, or  after? — Dennis,  Before. 

Mr.  Papiibn,  Who  did  yon  make  it  to  f 

Dennis.  I  made  my  information  to  these- 
tretary  of  stale. 

Mr.  PapilUm,  Which  of  them? 

Dennis,  Seo^etary  Jenkins.'^ 

Mr.  PapilUm,  Why  did  yon  conceal  it  so 
lonfi^? 

Uennis,  Because  I  was  in  the  city  so  long^. 

Mr.  PapUUm.  INd  yon  ever  g^  about  to 
master  your  400  men  you  had  in  Ireland,  I 
aakyou  whether  you  did  or  no  ? 

Uennis,  Upon  my  word  I  did  advise  some  of 
Ihero  to  be  ready. 

Mr.  Papilian,  And  did  jrou  provide  them 
wi4i  arms  ? 

Dennis,  Not  1,  Sir,  I  was  not  able  to  do  it. 

Mr.  Papiihn.  What  religion  are  you  of? 

Dennis,  I  am  aprotestant. 

Mr.  Papillon.  How  long  hare  you  been  a 
prolestant? 

Denms,  I  have  been  a  protestant  since  Fe- 
hraarylast.  And  this  I  must  confess,  that 
when  I  was  in  Spain  and  France,  my  resolutiott 
was  to  be  a  protestant 

Mr.  Godfrey,  Mr.  I>ennis,  pray  who  was  in 
Ibe  room  when  you  were  there  ? 

Dennis,  The  earl  of  Shaitesbnry,  Sir. 

Mr.  Godfrey,  Who  else  ? 

Dennis,  Mr.  Sheppard. 

Mr.  Godfrey,  Who  else  ? 

Dennis*  I  cannot  name  them. 

L,  C.  J.  Mr.  Godfrey,  when  another  man 
asks  a  question,  you  should  consider  what  is 
•«aid,  and  not  aslc  the  same  ({uestion  over  and 
teer again.  , 
^  Mr.  Papillon.  In  what  place  in  his  house  ? 

Dennis,  In  his  own  chunbsr,  in  the  great 
chamber,  I  do  not  know  whether  you  <wl  it 
Jhe  hall  or  the  parlour. 

Mr,  Papillcn,  Was  it  above  stairs? 

Dennis.  Yes,  it  was  above  stairs,  my  lord 
^bes  not  use  to  speak  with  any  bdow  stairs. 

Mr.  PapUlon,  Is  this  all  that  you  know? 
Have  you  heard  my  lord  say  any  treasonable 
words  m  any  other  place,  or  at  any  other  time  ? 

Dennis.  In  the  long  gallery  at  his  own 
boose,  at  another  time. 

Mr.  Pap,  Why  did  not  you  say  so  before? 

Dennis,  I  did  say  so  before.  In  the  long 
gallery  be  tidd  me  he  would  have  a4»mmon- 
wealtb  in  England,  and  extirpate  the  crown 
of  England  and  the  khig  of  England. 

Mr.  Pop.  IstfaataU?  SptakaU yonr  know- 
ledge.    ^ 


Dennis.  He  said,  we  should  all  Inriimeii 
conform  ourselves  to  a  comsoonwealth,  and  by 
that  we  should  get  our  estates  again, 

Mr.  Papillon.  I  ask'  you  if  this  is  all  you 
have  to  say  ? 

L,  C.  J.  Do  you  remember  any  more  ? 

Mr.  Papillon.  More  than  you  said  in  tlie 
morning  ? 

Dennis.  He  said  he  would  extirpate  the 
king,  and  make  England  a  commonwealth,  and 
that  we  were  tools  and  silly  folks  that  did  not 
comply  ourselves  lotlieir  factious  party,  and 
that  we  should  get  our  estates,  and  thai  he 
would  irct  me  a  black  gown  and  benefice  in  th* 
mean  tune ;  and  when  all  things  were  done, 
he  would  prefer  me  to  a  better ;  and  qoi  only 
myself,  but  all  that  were  of  my  name,  ami 
would  stick  to  mc. 

Mr.  Pap,  Is  this  all  ? — Dennis.  This  is  all. 

Mr.  Pap.  Then  you  have  nothing  more  ? 

Dennis.  I  never  spake  to  him  but  in  hii 
own  h:>U8e. 

Mr.  Papillon.  All  your  kindred  are  papist^ 
are  not  they  ? 

Dennis.  No,  Sir,  I  cannot  say  so,  hut  most 
of  them  are. 

L,C,  J.  (North.)  Who  can  say  that?  Tha| 
question  nobody  can  answer. 

L.  C.  J.  Look  ye,  gentlemen,  now  you 
have  asked  these  questions,  you  had  best  go 
and  consider  what  evidence  is  delivered^  and 
weigh  well  all  those  things  that  have  been 
said  to  you ;  and  you  must  consider  your  duty  ; 
you  are  to  enquire  here,  whether  it  befitting 
for  the  king  io  call  my  lord  Shaflesbury  to 
question  upon  this  account  of  treasonable  vrords. 

Mr.  Pap,  My  lord,  we  desire,  before  we  go» 
that  either  the  law  may  be  read,  or  we  may 
have  the  statute  book  up  with  us. 

X.  C.J.  The  statute  book  was  never  denied 
qy.  desired]  but  you  shall  have  the  tow  read 
ere :  First  the  statute  of  the  S5di  <^  Edward 
the  dd,  and  then  this  last  statute. 

L,  C,  J.  (North.)  I  would  say  one  thing  be* 
cause  I  observed  that  some  of  you  asked  th« 
question,  whether  the  parliament  did  not  ds«> 
bate  about  an  Association  ?  Whether  it  re- 
lated to  that  paper  or  no,  lam  not  pertain;  I 
hope  you  will  consider  diat  paper  well ;  for 
my  part,  I  must  needs  say  for  mrsdf,  I  heard 
of  it,  but  I  never  hearu  it  read  before,  and 
never  heard  the  contents  of  ^it ;  but  it  seems  to 
me  to  shew  what  those  officers  were  to  dO|  for 
the  ends  of  this  dissociation ;  and  one  of  those 
cndi),  as  I  remember  (gentlemen,  I  refer} on 
to  the  paper,  and  hope  yoa  will  consider  it,  yoa 
are  men  of  understanding)  I  thouq^tthat  oi^ 
of  those  ends  was  to  destroy  the  mercenary 
forces  in  and  about  the  cities  of  London  and 
Westminster,  and  that  the  government  was  to 
be  by  the  tajsjor  part  of  the  members  of  par- 
liament in  the  tiitting  of  parliament,  not  withltfa# 
king,  but  the  migor  part  of  the  members  oT 
oarfiament.  Gentlemen,  1  may  mistake, 
for  I  profess  1  speak  only  out  of  memory  i 
but  it  seems  to  me  to  be  of  sreat  coBsequeBce, 
and  there  is  grJBat  matter  to  oe  pwiup  wd  upe^ 
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ilyitbciift  fimnd  under  lock  and  key  in  his 
Mdy :  Bot  I  soppoee  my  lord  ShaAesbury 
DMy  gi^«  ^^  account  of  it,  but  there  is  great 
presumption  upon  h;  it  doth  not  import  to  be 
an  Association  by  act  of  parliament. 

Ati,  Cen.  Wnen  the  parliament  was  pro- 
rogued or  dissolved,  then  the  major  part  of  tlie 
members  in  each  county  engage  themselves  to 
follow  their  command  and  obey  their  order. 

X.  C  J.  (North.)  Gentlemen,  I  hope  you  will 
consider  your  oatlis,  and  give  all  tilings  their 
due  weight 

•    X.  C,  J.  Will  you  have  the  statute  read  ? 
.    Jury,  We  will  read  it  abore. 

The  Jury  withdrew  to  consider  the  evidence, 
and  returned  the  bill  Ignoramus  :  Upon  which 
tlie  people  fell  a  hollowing  and  shouting.* 

Ali,  Gen,  My  lord,  let  it  be  recorded  this 
hollowing  and  hooping  in  a  court  of  jiistice. 

*  Upon  the  acquittal  of  Wm.  Stone,  who  was 
tried  for  High  Treason,  January  29,  1796, 
(Sec  the  Case,  post.),  some  persons  in  court 
clapped  thdr  hands  and  huzzaed.  Whereupon 
one  Kicbard  Thompson,  who  had  been  ob- 
scrrcd  by  lord  Kenyon,  C.  J.  to  take  part  in 
this  irr^ular,  indecorous,  and  contemptuous 
conduct,  was  by  him  fined  in  the  sum  of  20/. 
and  compellrd  forthwith  to  pay  the  same. 
£8ee,  too,  1  Blackst.  Comm.  126. J  It  may  be 
noticed,  that  in  the  cases  of  lord  Shailesoury 
now  before  us,  of  Thompson,  Pain,  and  Fare- 
well, A.  n.  1682 ;  and  of  the  Seven  Bishops, 
A.  D.  1688,  itifray  no  punishment  was  inflicted  on 
the  pel-sons  who  violated  the  decorum  of  the 
court,  though  in  the  first  of  these  cases  Dal- 
rymple  (Memoirs,  part  1,  book  1,  p.  4)  tells 
us,  on  the  authority,  as  he  .says,  of  a  letter  in 
the  Papei'  Office  u'om  sir  Leoline  Jenkins  to 
the  prince  of  Orang[e,  of  date  2.5th  November, 
1661 :  *^  Tlie  acclamations  in  court  for  Shaftes- 
bury's acquittal  lasted  an  hour;"  and  upon 
tile  last  occasion,  Rcresby  tells  us,  that 
**  Westminster-hall,  the  Palace-yards,  and 
all  the  streets  about,  were  thronged  with  an 
infiiiile  people,  whose  loud  shouts  and  joyful 
acclamations,  upon  hearing  the  bishops  were 
acquitted,  were  a  very  rebemonin  noise,  though 
very  far  finom  so,  either  in  fact  or  intention." 
Ana  Henry,  the  second  earl  of  Clarendon  says, 
^*  there  was  a  most  wonderful  shout,  that  one 
srottld  have  thought  the  hall  had  cracked." 


'*  The  sherifiT  of  every  county  is  bound  to* 
return  to  ev^ry  session  of  the  peace,  and  every 
eonimission  of  Oyer  and  Terminer,    and  of 

general  gaol  deUv^ery,  twenty-four  good  and 
wful  men  of  the  county,  some  out  of  every 
hundred,  to  inquire,  present,  do,  and  execute 
all  those  things,  which  on  the  part  of  our  lord 
the  king  shall  then  and  there  be  commanded 
tiiem.  They  ought  to  be  freeholders,  but  to 
what  amount  is  uncertain  :  which  seems  to  be 
€a»us  omisfiM,  and  as  proper  to  be  supnlied  by 
the  kgialature  as  the  quauficatioMS  of^me  petit 


jmy ;  whidi  were  formerly  equaUy  vague  and 
uncertain,  but  are  now  settled  by  several  ae!» 
of  parliament.  However,  they  are  usually 
gentlemen  of  the  best  figure  in  the  county .  As 
many  as  appear  upon  this  panel,  are  sworn  upoft 
the  grand  jury,  to  the  amount  of  twelve  at  the 
least,  and  not  more  than  twenty  three ;  that 
twelve  mav  be  a  majority.  Which  number, 
as  well  as  tne  constitution  itseU^  we  find  exact- 
ly described,  so  early  as  the  laws  of  Hthelred. 
'  Exeantsenioresduodedm  thani,etpra^ectua 

*  cum  eis,  et  jurent  super  sanctuarmm  quod 

*  eis  in  manus  datur,  quod  nolint  ullum  inno- 
'  ceutem  accusarc,  nee  aliquem  noxium  ce- 

*  lare.' .  In  tlie  time  of  king  Richard  the  first 
(according  to  Hoveden)  the  process  of  electing 
the  grano  jury,  ordained  by  that  prince,  was 
as  follows:  four  knights  were  to  be  taken 
from  the  county  at  large,  who  chose  two  more 
out  of  every  hundred ;  which  two  associated  to 
themselves  ten  other  principal  freemen,  and 
those  twelve  were  to  answer  concening  all 
particulars  relating  to  their  own  district,  llus 
number  was  probably  found  too  larg^e  and  in- 
convenient ;  out  the  traces  of  this  institution 
still  remain,  in  that  some  of  the  jury  must  be 
summoned  out  of  every  hundred,  lliis  grand 
jury  are  previously  instiiicted  in  the  articles  o€ 
their  inquiry,  by  a  charge  from  the  judge  who 
presides  upon  the  bench.  They  then  with- 
draw, to  sit  and  receive  indictments,  which 
are  preferred  to  them  in  the  name  of  the  king, 
but  at  the  suit  of  any  private  prosecutor ;  and 
diey  are  only  to  hear  evidence  on  behalf  of  the 
prosecution :  for  the  finding  of  an  indictment  is 
only  in  the  nature  of  an  inquiry  or  accusation, 
which  is  afterwards  to  be  tried  and  determined ; 
and  the  grand  jury  are  only  to  inc^uire  upon 
their  oaths,  whether  there  be  sufficient  cause 
to  call  upon  the  party  to  answer  it.  A  grand 
jury  however  ought  to  be  thoroughly  persuad- 
ed of  the  truth  of  an  mdictment,  »o  mr  as  their 
evidence  goes ;  and  not  to  rest  satisfied  merely 
with  remote'  probabihties :  a  doctrine,  that 
might  be  applied  to  very  oppressive  purposes.*' 
4  Blackst  Comm.  302. 

See  also  4  Bhidcst.  Comm.  1S6,  and  Mr. 
Christian's  Note.  But  query,  whether  a  grtu^ 
jury  should  not  require  for  the  finding  of  aA 
indictment  such  proofs  as  if  uncontradicted 
would  satisfy  them  that  he  was  g^iHy  (See  the 
Stat.  6£!iz.  c.  ^);  and  this  this  not  merely 
for  the  sake  of  the  person  accused, .  but  also  for 
the  sake  of  public  justice,  which  may  be  de- 
feated  by  proceeding  to  trial  before  suffideqt 
evidence  is  collected.  This  case  of  lord 
Shaftesbury  gave  occasion  for  the  puUicatioD 
of  a  spirited  and  learned  tract,  intiUed  **  The 
Security  of  Englishmen's  Lives,  or  the  Trust, 
Power  and  Duty  of  the  Grand  Juries  of  Eng- 
land explained  according  to  the  fundamentus 
of  the  EngUsh  govemment,  and  the  Declara<« 
tions  of  the  same  made  in  Parliament  by 
many  statutes." 

'  In  1  Fountainhairs  Decisions,  188,  (Case  of 
James  Doogtas,  July  lltb,  1689,)>a  pessag* 
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inwliiehiiotioeistokeoof  theLondfln  '  Igno- 
lawUB  J.ftiies.'  It  seems  to  shew  thai  uete 
Ipwrmnui  flodingii  had  t«ry  extensiYe  in- 
fiaencei  and  in  other  respects  it  may  be  found 
to  be  neitber  unamusing  nor  onittstructiTe : 

'*  The  kinc*8  Advocate  finding  he  had  mis- 
taken bimseu,  raged  and  swore  and  railed  at 
sir  David  Thoirs ;  and  studied  to  irritate  the 
criminal  lords   against  him,    as  if  he  had 
harangued  to  reproach  the  court  and  their 
ftitcrlocutor ;    ann   denied  that  all   probation 
needed   to   be    in    presence    of  the    assize, 
so    as    to    be    re-itcrated ;    and    instanced, 
where  one  is  persued  for  forging  ftlse  writes, 
an   that   is    produced    to  uie  jury  is  only 
file  lords  of  session  their  decreet  ol  improba- 
tion,  whereon,  without  leading  the  witnesses 
which  were  Uic  ground  of  that  decreet,  the 
assise  instantly  fmds  him  guilty,  though  there 
be  no  more  thei*e  but  the  clerk's  assertion ;  and 
he  threatened  the  assizers  with  an  assize  of 
error,  if  they  became  like  the  seditious  *  Igno- 
rannis  Juries*  at  London ;  and  that  he  would 
infalllblv  prosecute  them,  and  i;et  ihem  severe- 
ly punished,  as  he  had  done  Iclely  ^  ith  some 
cleansing   nssiTicrs  of  Homeivil  of  Urats,  in 
1681 ;  and  if  there  were  any  nc  ed,  *  ex  BUper- 
•  abnndanti,*  he  worJd  yet  lead  the  clerk  or  the 
^ourt  and  his  servant  John  Anderson,  and  the 
lords  on  the  bencli^  as  witnesses,  that  they  ail 
heard  the  pannel  confess  the  fact,  and  saw  him 
subscribe  that  paper ;   and  it  was  yet  time, 
teeing  *  in  crimmalibus  nunqnam  concluditur.* 
— Bnt  the  maxim  is  *  ntmquam  contra  reum,* 
and  so  is  in  favours  of  the  pannel,  that  his  de- 
fbict^s  are  receivable  at  any  time.    If  he  had 
led  that  probation  in  due  time,  tlie  assize  would 
have  been  rendered  inexcasabie,  and  would 
hare  had  no   pretence  thereupon    to   have 
cleansed  him.     But  this  being  omitted ;  when 
th<rjr  inclose,  the  most  of  them  were  merchants 
and  writers  in  Edinburgh :   They  considered 
with  themselves,  that  though  the  evidences  of 
his  bimiing  that  chamber  were  gi'eat,  so  that 
few  doubted  of  its  truth,  yet  seeing  he  was  to 
lay  down  his  life  on  auolner  account,  viz.  for 
his  nrarder,  (so  he  was  not  to  escape,)  and  tiiat 
all  the  design  here  was  a  cove  tous  iuhancing  cf 
his  estate,  and  defrauding  Lis  poor  sisters  diere- 
of;  and  that  they  by  the  Advocate's  oversight 
had  a  latitude  to  find  it  not  sufacientlvr  proven 
to  diem ;  they  upon  Uur  narrow  goiumlrf  do 
by  tlieir  verdict  cleanse  and  assnilzie  him  fiom 
the  whole  contents  of  the  libt I  of  trcsLHon.    The 
Advocate  stunned  and  swore  he  would  hare 
them  all  imprisoned,  (yet  he  never  raised  a 
summons  of  error  against  them ;)  and  fined 
^nd'declared  infamous;    and  that  the  next 
assizets  he  should  chuse,  should  be  Litdi^U- 
gow's  soWiers,  to  cuib  the   fanatieU.    But 
Ihir  transports  of  passion  ^  ere  smiled  at,  and 
were  judged  of  no  great  service  to  bis  majesty's 
fovemmeat.'* 

The  following  passages  extracted  from  Nar- 
LuttreU's  AIS.  "  Brief  Historical  Rela- 
r  Stile  dUiauV  in  the  Uvwy  oT  AH 


Souk*  CcJIedge,  Oxford,  have  rebtian  to  Ite 

Juries  of  London  and  Middlesex : 

"  May  ()l!i,  1683.  Tlie  lord  Shaftesbo^ 
having  some  time  since  arfestcd  Mr.  Cfadodi^ 
mercer,  in  PattT-Nostcr  Kow,  in  an  action 
of  Scandaium  magna  turn  for  5,000/.  damages 
for  words  spakcn,"Mr.  Cradock  by  his  counsel 
moved  the  Court  of  King's-bencb,  the  first 
day  of  this  term  for  the  changing  the  vcnne, 
that  the  trial  might  be  in  an  indifi^ent 
county,  and  not  in  London  or  Middlesex;  it 
was  put  oif  till  the  5th  inst.  and  then  put  off 
till  the  tOth,  at  which  day  the  defendints* 
counsel  produced  several  affidavits,  thct  his 
loidship  Dad  ooottaotly  resided  in  LoodoB  or 
Middlesex,  and  particularly  at  thii  time,  m 
London.  That  he  had  been  coocemed  io  trade 
in  the  city,  iias  free  thereof,  and  jiarticolarly 
also  of  the  Skinners'  Company,  ot  whieh  Mr. 
SheriflfPilkington  was  master;  and  that  there 
was  ;(reat  intimacy  between  him  and  the  said 
sheritfs ;  for  whicn  reasons  &e  deponents  be* 
lieved  the  defendant  could  have  no  indifiVreot 
trial :  they  also  cited  several  precedents,  iq 
which  venues  had  been  changed  in  the  case  of 
Scandaium  magnatum,  and  thet-^fore  prayed  it 
might  be  so  in  this.  On  the  ether  side,  Uie 
counsel  for  his  lordship  urged,  that  the  action 
w  as  brought  in  the  rignt  place  where  the  words 
were  spoken ;  and  that  his  loitlship,  as  a  noble- 
man, had  the  privilege  to  lay  his  action  where 
he  would,  and  spoke  several  things  against  th^ 
affidavits :  but  the  court  were  unanimously  of 
opinion,  that  an  indifferent  trial  could  not  be 
had  in  London  or  Middlesex,  and  therefore  or-» 
dered  it  to  be  in  another  county,  and .  gave  his 
lordship  the  choice  of  which  he  woidd;  on 
which  the  lord  ShaHeabury  (uho  was  then  hi 
court)  said  he  would  rather  let  his  action  fall 
than  try  it  elsewhere,  \s  hereon  the  conrt  told 
him,  that  that  confirmed  them  in  their  opi- 
nion." 

<*  May  13ih.  The  lord  Shaftedrary 
brought  a  writ  of  conspiracy  against  Mr.  6i 
ham,  piincipal  of  Clifiord's-inn,  and  laid  it 
Loudon ;  the  said  Air.  Graham  having  mof«d 
once  or  twice  the  court  of  King's-bench  that 
the  venue  might  be  laid  in  another  cously,  it 
came  cu  again  the  16th  to  be  debated,  whes 
the  defendant':*  counsel,  who  were  Mr.  AHor* 
ney  General,  Mr.  Sokcitor,  sir  George  Jrf* 
feries,  air  Francis  VVithins,  and  Mr.  nanderi^ 
and  3Ir.  North  produced  several  affidavits  in 
his  behalf,  \  iz.  thai  what  he  did  iu  relation  to 
the  indictment  of  his  lordship  was  by  order  of 
the  king's  counsel ;  that  the  plaintin  had  ft- 
sided  in  and  about  the  city  of  Loodms  frr  so- 
Teral  years  past,  and  had  thereby  eontrsctad  a 
great  interest,  tliat  be  had  gi'eat  dealimnin 
uie  city,  and  was  free  of  the  Company  of  Sob* 
ners,  whereof  that  sheriff  was  Master;  that 
he  was  intimately  acqoaiuled  with  him^  and 
that  if  any  of  the  witnesses  who  were  agiisit 
his  lordship  at  his  indictment,  should  in  this 
case  appear  for  the  defendant,  they  wtndd  oar* 
tainly  be  knocked  on  the  bead,  tfa«y  imrrowljr 


Grs- 
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LondoBf  asif  b€  ialeiided  theie  to  iwtf  awwn  the 
dty  against  the  court.  Soon  after  lua  retiM^ 
one  Bryan  Uajmea  eame  to  him  ami  aswned  bim 
be  could  gire  great  light  in  the  matter  of  ar 
£(hnuDdbttry  Godfrey's  murder^  if  be  nif^ 
bave  bis  pardon.  Tbo  earl  euikavoared  to  gst 
one,  but  it  could  not  be  obtained.  Haynea  bemg 
taken  and  carried  before  the  council,  hoped  to 
getfaroor,  by  aocusmg  the  earl  (^attemptuig 
to  suborn  him  to  do  it ;  and  on  the  iniomuitiao 
of  this  Irish  evidence,  the  lord  Shaftesbury  w» 
apprehended  at  hit  house  in  Aht^rsgate  stmt, 
and  on  the  2d  of  July  committed  to  the  Tower, 
for  high-treason ;  and  cap!  WiMdnaen,  who 
had  1%  ailed  on  the  earl  to  OjKford  (ampiig  o^ar 
friends  and  foUowers)  was  new  tetopled  to 
char^  this  upon  his  ^  lordship,  as  a  design  of 
sedition  and  treason :  but  Wilkinson,  though  a 

I  prisoner  for  debt  in  the  King's -bendi,  ransl^ 
aU  their  temptations  Mid  a^kn,  and  wvitld  not 
be  drawn  in  to  be  an  evidence.  The  eari,  after 
his  commitment,  presented  several  petitkma  ftr 
a  trial,  or  bsiil,  according  to  the  Habeas  Corpus 
act ;  but  he  could  not  be  heard  till  November 
the  S4th,  and  then  a  bin  of  high-treason^waa' 
preferred  to  the  gnmd-jury  at  the  8e8sk>im 
nouse  in  the  Old- Bailey .  Mr.  Blaithwaite  and 
Mr.  Gwynne  swore,  That  the  papers  nrodnoed 
in  court  were  taken  in  the  loiti  SbaoesbuiT'* 
house:  and  sir  Leoline  Jenkins  deposed,  Tbai 
one  of  them,  which  was  a  projeot  or  an  as8ocia«» 
tion,  was  the  same  paper,  unaltered,  that  Mr. 
Blaithwaite  gave  him.  But  this  writing  (saitk 
sir  John  Hawles)  was  no  manner  of  evidence ' 
of  treason,  admitting  what  the  witnesses  swore 
tts  to  the  finding  of  it,  to  be  true;  beennae  it 
was  not  proved^hat  it  was  compeaed  or  prose* 
cuted  by  the  ear)  of  Shaftesbury,  or  ^  bin 
order.  Two  Macnamarras  and  one  JJoodiy 
swore,  llMt  eapt.  Wilkinson  was  to  have  been 
captain  of  a  troop  .of  horse  in  the  army  which 
the  lord  ShaftiBsbttiy  was  to  raise,  tine  Tor- 
berrile  swore,  Hiat  the  k>rd  fihaftesbury  said 
about  Fdbruarv  last,  tiiat  there  waa  little  good 
to  be  done  to^e  king,  as  long  as  Ms  goarfti 
were  about  him.  Om  Smi^  gave  evidence, 
that  the  earl  should  say,  if  the  king  sfaookl 
offer  any  violence  to  the  parliament  ai  <Menl, . 
he  would  meet  with  a  strong  <mpstiilion.  A«id 
one  Haynes  swore  to  these  words  spoken  by  te 
earl,  the  duke  of  Bucldaigham  mn  as  nfodi 
light  to  the€rown,  as  any  Stuart  in  Englani. 
Bi)tthejnry  (of  whom  sir  Samuel  BamanlisKm 
was  lore>man)  eonadered  of  tfie  depoeitioitt 
of  capt.  Wilkinson,  madebefbrethekiag,  giving 
a  larse  account  of  the  inCrigoe  «anied  en  by 
Beo£,  to  engage  him  to  be  an  endenee  agunA 
theeart;  and  knew  BoeHi  to  be  a  ftdkHr  «f  hr- 
fiunoiis  character,  who  had  been  ccndenmed 
for elijfiping and  coining:  nor)iad  they  ivaauli 
to  believe  any  thing  saidhy  Tivbervae,  l^midi, 
nr  Haynes ;  and  there  was  «o  nnwh  ef  Hm^ 
Alsfaeods  and  ef  thttr  dengna  to  perjure  Asm^ 
^ves,  proved  against  (hem  in  Oolledge^  IrisJ, 
tnsit  tney  iRCfeiere  vronrnt  m  sen  tgnonRnuB. 
if pon  Wnieh  sir  9ehA  Sawles  m^es  Ais  re^ 
mark ;  the  gnud-^nrf  (though  eont  of  Ifam 


it  then,  and  then  the  defendants^  own 
oath,  that  tf  any  snob  conspiracy  was,  it  arose 
in  the  county  of  Surrey,  and  not  where  the 
action  was  laid :  the  plaintiff'a  eoonael  insisted 
that  the  action  was  well  )aid,  and  it  being  a 
local  action,  it  could  not  be  altered  from  tite 
|»bice  where  the  plaintiff  had  laid  it :  but  the 
court,  on  consideration  of  the  whole  matter, 
thought  the  defendant  could  have  no  indifferent 
trial  in  Modon  or  Middlesex,  and  therefore 
ordered  the  yenue  to  be  changed ;  but  gave 
his  lordship  leave  to  lay  it  in  any  other  county. 

"  The  16th,  also,  Mr.  Samuel  Harris  and 
Mr.  Richard  Janeway,  came  to  be  tried  at 
OoildhaU,  in  London  ;  the  first  for  printing  and 
publislring  that  treasonable  and  seditious  libel 
called  *  Treason  in  Grain;'  for  which  Fttzharns 
was  hanged ;  the  other  tor  publishing  seditious 
news:  the  evidence  was  pretty  phiin,  but 
cspedally  against  the  first,  yet  the  jury  were 
l^eased  to  find  them  both  Not  Gnilty. 

*\  Mr.  Sheriff  Bethel  having  some  time  since 
brought  an  action  ot,  scandal,  against  one 
BIr.  Harvev,  for  saying  of  him  that  he 
should  speak  these  words,  '  that  rather  than 
« the  old  king  shonid  have  wanted  an  exe- 
*  cutioner,  he  wonid  have  done  it  himself," 
Mr.  Harvey  baring  moved  the  Court  of  Ex- 
chequer to  change  the  venue  from  London  to 
nny  other  county  for  want  of  an  indifferent 
triaJy  it  was  the  20tb  ordered  accordingly. 

"May  S9th.  The  earl  of  Shaftesbury 
broui^  a  Scan.  Mag.  against  Mr.  Justice  War  • 
cun,fllr.  Ivy,  and  others  of  the  Irish  evidence, 
nsd  hiid  it  in  London ;  but  they,  by  their  coun- 
sel moving  the  Court  of  &ing^s-bench,  to 
change  the  venue  (on  the  saooe  reasons  as 
Craduck,  Graham,  'kc.  had  done  before)  they 
had  it  granted  accoruingly." 


*'  April,  1C83.  Tliis  Lent  Assizes,  at  the 
town  of  Derby,  whieh  Mr.  Baron  Gregory 
went,  there  was  a  bill  pretiBrred  against  one  for 
hew  a  priest,  into  the  GraUd-jury ;  who  were 
fcniiB^ts  of  the  new  order  oif  Addressers  and 
▼iofent  Tories,  but  tliey  were  pleased  to  return 
4hereon  *  ignoramus;'  but  the  judge  knowing 
the  evidence  to'be  plain,  sent  them  out  to  con- 
sider of  it  again,  which  Aey  did,  and  brought 
in  *  Ignoramus'  again.  Upon  this,  the  judge 
told  them,  Ibr  the  satisfaction  of  the  country, 
lie  would  examine  the  witnesses  in  open  court, 
'which  being  done,  the  same  jury,  upon  the 
flame  evid^ee  on  which  they  found  before 
two  <  Ignoramuses,'  f<mnd  «ow  <  Billa  Vera.' " 

Kennctt,  after  relating  the  {ale  of  CoDedge, 
proceeds  thus  \ 

*'  It  was  proposed  to  make  an  examipleof  a 
oeer  as  well  as  of  a  poor  commoner ;  My  lerd 
Shaftesbury  was  a  person  most  odious  to  the 
oeort,  and  the  mora  so,  becanse  bis  lordship 
(wfib  sevwal  odier  peers)  had  entered  a  prMes- 
tatioa  acaiiist  Ihe  Lords  rejecting  the  impeadh- 
fuent'or  Piltohatrris ;  and  upon  the  •  dissolsi^n 
4if  the  parliament,  returned  immediatdy  to 
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aftcrwawtowBartcdfbr  it,  upon  olhel*  preteooea^ 
^d  like  honest,  ondewtanding'  f^tlemen  :  and 
had  tbey  done  otherwise,  to  avoid  the  ignominy 
•f  bdng  calkd  (though  in  truth  it  wan  an  ho- 
Bour  to  be)  )an  Ignoraoiua-jury,  they  had  justly 
deaerredtne  reproach,  which  since  has  lighted 
•n  other  juries;  such  as  Mr.  Cornish's,  and 
the  like.  The  people  were  generally  so  well 
iptisfied,  that  the  spite  of  the  papists  was 
grounded  on  the  lord  Shaftesbury  *sa{)parent 
seal  for  the  reli^on  and  liberties,  that  thev 

Chlicly  rejoiced  in  his  deliveraiic«*,  and  ma'ie 
afires  tluit  cTening  in  several  parts  of  the 
city.  Graham  (who  was  the  solicitor  against 
him,  and  had  managed  the  Irish  evidence)  had 
much  ado  to  escape  the  fury  of  the  multitude ; 
and  the  judges  (as  they  themselves  confessed 
in  Graham's  trial)  were  afironted  as  they  sate 
on  the  bench.  The  eari  being  cleared  by  the 
grand-jury,  moved  to  be  discharged,  but  oouH 
BOt  obtain  it  till  the  end  of  the  next  terra. 
When  he  was  al  liberty,  he  prosecuted  Graham 


and  his  accusers,  as  his  declaration  sets  forth, 
for  oonroiring  lo  indict  him  of  liigh-ireason,  for 
whi^  tney  solicited  Wilkinson  to  give  false* 
testimony  against  the  said  earl,  &c.  The  de> 
fbndants  moved,  that  diey  might  not  be  tried  in 
London,  because  the  sheriiTs,  Mr.  Pilkington 
and  Mr.  Hhute,  were  the  lord  Shafteshnrv's 
friends.  The  judges  allowed  their  plea ;  but 
the  earl  would  not  try  his  cause  elsewhere." 

The  Case  of  lord  Shailesbury  v.  Graham 
and  Craililook,  in  reported,  Skinn.  40.  1  Vent. 
363.  '2  Jon.  19S.  3  Show«  197.  Mr.  Leadi, 
in  ius  edition  of  the  last  of  these  books,  has  re- 
ferred to  several  cases  respecting  the  changing 
of  the  venue.  To  other  cases  on  the  same 
subject,  he  has  referred  in  the  Case  of  Thomp- 
son v.  sir  William  Scrog|^,  2  Show.  176.  TtUt 
was  an  action  against  sir  WilUam  Scro^^  for 
a  battery  coramitioil  in  KiuTolk ;  which  sir  Bar- 
tholomew Shower  tcUs  us  in  conclusion, «'  Mr. 
Thompson  forgave  and  desisted  on  a  treat  given 
by  sir  William  Scn^^,"  &c 


The  following  Account  of  this  Proceeding  against  Lord  Shaftes* 
BUBY  and  of  what  after  wards  befel  him,  is  extracted  from  "Raw- 
leigh  Redivivus,  or  the  Life  and  Death  of  the  Right  Hon.  An- 
thony late  Earl  of  Shaftesbury/'  Second  Edition ;  printed  in 
1683. 


«<  NOT  longafler  the  dissolution  of  the  Ox- 
ford-pariiament,  one  Brian  Hans  came  to  his 
lordship,  pretending  to  be  some  gemleman  of 
quality,  and  that  he  could  makevenr  considera- 
ble disoo?eriesof  the  popish  plot,  ana  the  murder 
of  sir  Edmundbury  Godfrey :  and  desired  his 
lordship  in  order  thereunto  to  procure  him  a 
blank  pardon,  being  very  unwilhng,  as  he  nre- 
lended,  to  hare  his  name  known,  until  he  had  his 
pardon  procui-ed  for  him.  The  earl,  who  vws 
always  reafly  to  serve  his  majesty  and  the  Pro- 
testant interest,  and  supposinijf  that  this  could 
be  no  inconsiderable  piece  ot  service,  to  dis* 
clover  the  mimler  of  the  aforesaid  knight  more 
fully  than  had  been  hitherto  done,  which  must 
aeoesttrily  give  a  greater  light  into  the  plot ; 
he  eodeavoiu«d  to  get  him  ooc,  but  it  oouM  not 
be  obtnined.  And  not  long  aiu^r,  this  pi*etenUed 
gentleman  of  quali^  dwindled  into  a  mean 
and  obscure  wretch,  and  of  a  pretended  evi- 
dence of  the  real  Popish  Plot,  degoneratrd  into  a 
blustering  witness  of  a  fictitious  Protestant  one. 
For  bein^  a{^rehended,  and  carried  before  the 
«»uacil,  m^tnd  of  discovering  any  thing  about 
the  death  of  sir  Edmundbury  Godfrey,  he  ac- 
cused his  lordship  and  others  of  having  en- 
deavoured to  suborn  him  to  do  it.  Whereupon 
Mr.  Bouse  a  gentleman  who  had  been  some- 
time  employea  by  sirTlnMnas  Player  in  pay- 
ing of  the  army  which  haa  been  msbanded  not 
long  before ;  and  Mr.  CoUedge,  who  had  at- 
tended some  of  the  parliament-men  to  Otxford, 
and  Saturday,  July  the  3nd  1681,  in  the  morn- 
ing, hialordship  was  ap^^rehended.  by  a 


senger,  by  virtue  of  a  warrantfrom  the  council, 
and  his  papers  all  seized  and  carried  to  White- 
hall, ulicre  the  king  likewise  arrived  from 
Windsor,  about  teuof^he  clock  ;  and  then  he 
was  examined  before  his  majesty  and  the  coun- 
cil ;  some  of  the  judges  likewise  Were  preseiiL 
His  lordship  knowing  himself  clear  of  what  w  as 
laid  to  his  charge,  bcddly  affirmed  and  solejiin- 
ly  protested  his  innocency,  adding  as  it  was  re- 
ported, tkat  were  he  giulty  of  those  crimes 
H  hereof,  he  was  accused,  he  was  certainly  a 
mad  man,  and  had  thereby  rendered  himself 
nH>rc  (h  for  Bedlam,  than  the  Toner,  whither 
upon  the  sequel  he  was  <.*ommitted  close  nri- 
soner  tor  High  TVeason,  and  conveyed  thimer 
by  water,  in  a  baige  :  and  the  king  retomed 
the  same  day  to  Windsor.  And  now  the  belter 
to  prepare  peoples  minds  to  believe  what  he 
was  to  be  charged  withal,  the  Jesuit  and  con  • 
deumed  priests  in  Newgate,  and  some  other  of 
th<  popish  crew,  pri%ately  dispersed  divers 
hellish  and  lying  pamphlets,  wherein  they  ntn« 
lidously  aspersed  him  with  conspiring  treanon 
against  his  majesty  ;  one  whereof,  which  was 
somewhat  more  impudent  and  mischievous  than 
the  rest,  and  was  called.  Articles  ag[ainst  the 
earl  of  Shafiesbury,  was  dispensed  with  some 

Civacy  and  caution.    The  articles  were  as  ibl* 
ws: 

1.  *  Tliat  he  imagined  to  compass  and  pro- 
*  cnie^the  death  of  the  king,  the.  subversion  o 

<  the  government,  and  the  known  laws  of  tb« 

<  land,  by  reducing  this  antient  monarchy  into 
'nr^uUic. 
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!i.  <  flmbe  used  great  endeayour&to  poaMM 
'  ihepeople  that  his  majesty  was  a  papist,  and 

*  designea  to  introduce  popery  and  arbitraiy 

<  power ;  and  to  that  end  had  promoted  several 
^  seditious  and  treasonable  libels  against  his 

*  mnesty's  person  and  goveminent,  purposely 

*  to  bnng  his  majesty  into  an  odium  and  con* 

*  tf*mpt  with  his  lOYUig  subjects, 

5.  '  That  he  endeavoured  to  levy  war  against 

*  the  king,  both  in  England  and  Ireland,  and 
^  bring  blood-shed  and  confusion  upon  his  ma- 

*  jeaty's  good  people,  under  pretence  of  prose* 
'ctttmgUie  Popish  Plot,  and  preserving  die 

*  pratatant  religion,  tlie  liberty  and  property 
'  of  the  subject,  as  he  and  his  confederates  have 

*  done  in  the  late  rebellion. 

4. '  That  lie  endeavoured  to  render  the 
*■  church  of  England  as  ridiculous  as  popery, 
4  and  defamed  ull  his  majesty's  officers  both 

*  by  land  and  sea,  and  all  others,  who  out  of  a 
'  due  sense  of  loyalty  adhere  to  thfe  crowo,  stil- 
*'  ing  them  tories,  tantivies,  masqueraders,  &c. 

*  purposely  to  frighten  them  from  their  duty, 

*  and  wean  them  from  their  sovereign,  to  ad- 
\  here  to  him  and  his  faction. 

5. '  That  he  countenanced,  harboured,  and 

*  hired  persons  to  swear  against  the  queen,  and 

*  his  royal  highness. 

6.  *  l^hat  he  procured  several  sums  of  money 
«  to  be  raised  and  collected  to  carry  on  those 

<  most  abominable  designs.' 

'*  And  to  represent  him  as  monstrously  un- 
natural and  bloody  as  themselves;  and  render 
bin  hateful  and  detestable  to  all  men  who  would 
be  so  brainless  as /o  believe  the  silly  and  ridicu- 
lous shams  ;  the  artider  adds  in  the  close  of 
his  hbel,  this  strange  and  improbable  rodom- 
antado,  that  when  the  sergeant  at  arms  ap- 
prehended him,  hedesireil  him  tot«t  something 
before  he  appeared  before  the  king  and  council ; 
whereupon,  says  the  libeller,  his  lordship  an- 
«wered,  '  I  haVe  no  stomach  to  eat  unless  I 
eouldget  a  roasted  Irishman.' 

*'*'  'Hie  Sessions  of  ^e  Peace  for  London  and 
Aliddlesex  beginn'mgonthe  Wednesday  follow- 
ieg  h^  presented  a  petition  to  the  court,  desir- 
ing to  be  brooffht  to  a  speedy  trial,  or  else  ad- 
initted  to  bail.  Upon  the  8th  Stephen  Col- 
ledge  had  an  Indictment  presented  against  him 
to  the  grand  Juiy,  who  were  all  of  them  sob- 
stantiai  meti ;  and  after  having  heard  all  that 
conld  be  said  on  both  sides,  they  returned  an 
Jgnoraraus  upon  the  bill :  but  being  removed 
to  Ojilord,  and  tried  there,  was  found  guilty, 
and  was  accordingly  condemned  and  execmteo ; 
and  a  foiged  paper  presented  and  published  by 
one  Thompson  a  printer,  aiid  supposed  to  be 
«mt  by  some  Jesuit,  wlio  are  always  so  good 
atinventing  of  shams,  called,  his  last  speech, 
wherein  he  was  made  to  confess  all  that  be  was 
charged  with,  although  it  af^rwards  appeared 
that  he 'absolutely  denied  he  was  any  way 
MiHy,  aQrmjng  his  innocency  to  his  last 
breatb.  August  31,  his  lordship  presented 
another  petition  to  the  jpdges  at  the  Sessions  at 
the  Old-Bailey,  desuing  that  he  might  be 
filher  tried  9r  bailed,  yunniaRt  to  th9  act  of 


HabeaaCorpus ;  to  which  the  cooii  ratwntd 
imswer,  That  being  charged  with  no  criaie  m 
^at  court,  and  being  pnsoners  in  the  Tower, 
they  could  take  no  cognizance  of  them,  bat 
they  must  seek  their  rehef  at  the  King's-bendi 
bar,  the  next  term.  Great  preparations  wer^ 
made  for  his  trial,  and  abundance  of  witnesses 
procured ;  and  Mr.  Samuel  Wil^m,  a  gentle- 
man  belonging  to  his  lordship,  was  l&ewism 
committed  to  prison,  for  speaking  some  trea- 
sonable  word<»,  as  was  sworn  by  some  of  thosa 
evidences.  Now  you  must  know,  this  Wilson 
was  the  gentleman  whom  his  kmiship  intrusteii 
to  attend  the  council  when  his  papers  were 
looked  over,  and  take  away  those  which  were 
returned,  and  indorse  the  rest  with  his  own 
mmie;  ajid  that  the  paper  said  tobe  found  in 
the  earPs  closet,  purporting  an  Assodatioo,  was 
not  mdorsed  by  him. 

*'  In  the  mean  time,  notwithslandii^  they 
had  abundance  of  witnesses,  yet  they  desired 
to  have^some  whose  nort  and  figure  in  tha 
world  might  procure  them  the  greater  credit, 
and  thereb^f  render  them  the  more  capable  of 
accoraplishmg  tlieirendio  the  earl's  rain  ;  and,, 
as  they  imagined,  fortune  offered  them  the 
most  likely  and  favourable  opportunity  that 
conld  possibly  be  desired  or  wished  for,  by  tha 
following  accident.  Captain  Hemy  Wilkin- 
son, a  gentleman  that  had  alwaya  espoused  th» 
royal  interest,  and  had  hazarded  hb  life,  and 
impaired  his  estate  in  Uie  service  of  his  prince 
having  a  desire  to  settle  in  the  island  ofCaro- 
lina,  applied  himself  to  the  proprietors  for  an 
employment  in  that  country  ;  and  had,  open 
the  account  of  hb  loyalty  td  his  miuesty,  a 
prpraise  made  him  of  being  emptoyedasffo* 
vemor  under  the  proprietors  by  his  lordship 
who  was  one  of  the  chief  proprietors,  to  whooi 
upon  the  acconnt  of  his  great  judgment  and 
discretion,  the  rest  had  committed  the  whcde 
management  Tlie  captain  having  oblauied 
this  promise,  hired  two  ships  to  oonvey  him* 

self  and  family,  and  what  o£er  persons  were  to 
go  with  him  thither,  whereof  one  of  them  was 
a  relation  of  mine.  Upon  this,  one  Booth,  a 
person  weU  born,  but  by  hia  wicked  and  proai- 
pte  Ufe,  had  wasted  bis  patrimony,  lost  all 
his  empk>yments,  and  rendered  himaelf  TeiT 
indigent  and  necessitous,  applied  hnnself  to  tlw 
captain,  desired  to  dno  with  him  to  Carefina  ; 
and  withal  prefixed  a  time  for  comiiig  od 
board,  and  engaged  to  bring  with  him  about  sBr> 
teen  servants  or  upwards.  This  was  easily 
promised,  but  not  so  easily  perfonned :  servants 
and  companions  enough  be  n^iht  haye  b^^ 
who  had,  like  himself,  reduced  themselvea  to 
poverty  and  distress,  and  would  for  that  reaaon 
have  been  glad  of  sudi  an  opportunity  of  being  • 
freed  from  the  scorn  and  contempt  of  their  ae- 
quaintancc,  and  the  dread  of  a  gaol :  but  bowlo 
pay  for  their  passage,or  emfdoy  them  when  they 
came  there,  Ke  knew  no  more  than  tfte  man  m 
the  moou.  But  afier  a  little^  comideratiDn,  he 
resolved  of  the  followiog  adyentmti  to  supply 
that,  difficult :  he  fint  forged  letters,  as  direol- 
<d  to  him  trom  pemms  of  qoali^,  deiiriog 
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iam  talkaf  them  wKvtnlnA  gocd>  <f  uwptw, 
drapcn*  aphoklennv  die.  m  ibcn  he  went 
win  IhoM  ktim  to  mm  trndcsBieB,  with 
\  whom  he  bed  for  thai  purpoee  pvocured  some 
kind  of  eofiiaiiitaiiae,  oiews  mm  the  lettevii 
kdls  thoBi,  if  thi^  wei^  vaehim  well,  he  would 
htty  the  goodi  of  them :  yoa  ohall,  eaya  he, 
hsvi;  your  ■mwy  as  aoov  ae  I  beve  acquainted 
the  penoM  that  1  have  beugfht  the  goods,  and 
CUD  leestve  a» anewcr  flkom  them  again.    After 
this  naimer  he  went  to  Mr.  Halibnl  a  mercer 
m  the  6tnuid,  with  a  pretended  letter  Iroro  the 
lady  Qgle,  now  dnchessof  flomenet;  where- 
Hn  be  waa  ordered  to  bay  her  aevefa)  curi- 
oiui  floworad  silks,  and  other  ridi  foods,  to  the 
vaiae  ofbetwaeu  two  and  three  hundred  pounds : 
that  Mr.  HaUord  might  give  the  better  etedit 
totfie  buaineaa,  he  prooired  .the  gentkfniin's 
brother  to  go  with  him.  And  for  your  brother's 
sake,  I8ir»  nid  he,  I  have  a  very  great  kindness 
fyr  you,  and  would  rather  you  slMuld  take  my 
iBpn^  than  u%y  other  man  :   adding,  tliat  lie 
mpoctcd  ahortty  to  be  steward  to  the  duke  of 
Noiflilk,  and  tiien  he  would  endeavour  to  pre* 
eure  him  the  custom  of  that  fiunily .    But  sup- 
paainar  the  shop  to  be  too  public,  and  therefore 
not  safe  enough  to  treat  in,  Le  invited  him  to 
the  Kingn-Arma  tavern,  and  there  discoursed 
Ihebuiinesi.  I  have  not  all  the  goods  you  men- 
lion,  in  my  shop,  says  Halfor^,  but  in  a  da  v  or 
two  I  can  get  them  :  pray  do,  says  be.    Vou 
jnay  be  sure  Halibrd,  imagining  he  had  gotten 
a  brave  customer,  applied  nimself  with  double 
diligunoe  to  orocure  tne  tfoods  against  the  time 
•mbted ;  out  th/e  merchant  be  bought  them 
•r  knowing  they  were  gooda  he  did  not  usually 
deal  in,afpecialry  such  ouantities,  he  asked  him 
whothay  were  for  P  Whereupon  Halford  told 
Ji^  the  wbola  atoiy.    Yon  had  best  hare  a 
care  ymi  are  not  cheated,  aays  he,  I  do  not  like 
;  hosrever,  yen  may  do  as  yon  find 
At  the  time  appointed  he  came  to 
and  liked  them  very  well,  and 
they  ahoold  have  been  the  cheapest 
ha  bought    But  Halford  being  thus 
told  bun  the  goods  came  to  a  great 
iMsnoy  ;  that  he  waa  a  young  beginner, 
iiOd  eanld  net  conveniontly  tnist  him  for  them  ; 
Jbat  if  ha  wonM  pay  him  ready  money,  he 
«eroaM,  to  ehlige  him,  sell  him  cheaper  than  be 
iflkonMbnyatanye^iersbop.  Sir,  said  Booth, 
JtaqnaMJunl,  I  wiU  come  mA  fetch  the  goods, 
ij  yott  reathr  money;  but  never  came 
e.    After  the  aame  manner  he 


WMit  to  Mr.  Jahtt  Ridgea  an  uphokterer,  who 
kvas  in  St.  Jaaea'a  near  8t.  James's  bouse, 
..and  hmk  a  ahap  likswiae  in  Long-lane  m  the 
.City;  bmomieoffwith  die  like  success.  My 
dnayi  of  hmtihr  will  not  permit  me  to  mention 
^hia.lriekaotthis  nature,  nor  liow  he  served 
.febatavhirinFieU-Une. 

^  Thoae  dManpoinlmcats  rendered  him  una- 
Uato  peHbrm- nis  promise  to  the  captain,  and 
•erhotty  divartad  hia  thougHtt  from  Carolina, 
.aooanntinf  it  a  vain  things  togo  thither,  being 
thus  uiihanpily  diaappointad  m  his  cargo :  and 
tka  c^itam  homr  aa  dlaaaaoiMad  hv  fc»^  and 
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of  hia  paaaengon,  and  havings  had  two 
afaipslie  soWng'athia  own  churgea  to  attend 
them,  had  thereby  contracted  some  debta,  ibr 
which  ha  was  arnsted,  and  hia^ahip'and  gooda 
aeized  on,    When  he  was  first  ameted  be  was 
aent  to  the  Compter,  but  quickly  after  reanoved 
himself  to  the  KingVbench.    This  accident 
created  new   thoughts  in   Booth's  wmking 
biain,  and  put  him  upon  a  new  pvqject  for  die 
rqaiiring   uf  his   broken  fbrtunes,  and  the 
making  himself  amends  lor  his  kte  iheappoittt- 
ment    The  earl  otf'8haftaabnry  committed  the 
other  day  to  the  Tower  for  higfa^-treaaon,  and 
Wilkinson,  who  was  upon  his  commendation 
to  have  gone  deputy-govomor  of  Carolina,  in 
the  King's-bench  tor  debt ;  and  can  I  oontiive 
to  get  no  advantage  thereby  ?  Yes,  in  spigfat  of 
fate,  and  mau^e  all  the  powers  of  Heaven 
and  Hell,  I  will  attempt  it ;  I  will  set  up  for 
an  evidence  myself,  and  will  ao  manage  iftie 
matter,  that  I  will  procure  him  to  be  one  too  : 
his  poverty  and  loss,  and  the  sorrows  of  a 
gaol,  will  undoubtedly  disooae  him  to  a  compli- 
ance with  mv  motion.    But  therein  the  mer- 
cenary wretch  reckoned  without  his  host,  and 
found  himself  wofully  deceived  in  the  idle  ima- 
gination that  every  man's  conscience  was  as 
much  vitiated  and  depmved  as  his  own,  and 
would  atlventure  uoon  the  moat  vile  and  abo« 
rainable  practices  whataoever,  in  hope  thereby 
to  free  tnemselves  from  those  pinching  neces- 
sities which  they  were  involved  in ;  and  hv 
failing  in  that  enterprise,  learned  tiietme  dil^- 
ference  between  beinff  impoveriahed  by  the 
want  of  success  in  trade  or  ijwrchandise,  and 

tlie  being  undone  by  profuseness  and  debau- 
chery. 

**  Before  he  adventured  to  address  himself  to 
tlie  captain  about  the  business,  he  seat  others 
to  brealc  the  matter  to  him,  relating  the  par- 
ticular circumatancea  the  captain  waa  at  thai 
time  under,  and  instructing  him  how  to  behave 
themselves  towards  him.  Being  thus  in- 
structed, Octob.  8,  1681,  Bains  visited  the 
captain  in  the  King's  bendi,  where,  after  some 
compliments  and  preparatory  diacoaiAe,  to 
make  way  for,  and  dispose  tlie  captain  to 
comply  with  what  he  had  to  offer,  ne  pvo- 
ceeded  to  tell  him,  that  he  muft  needs  know 
something  of  tbe  earl  of  Hhafteabury'a  deaigv 
against  the  king,  and  perauading  turn  to  dis- 
cover it  to  him  ;  and  promiaed  if  he  would  do 
so,  he  would  procure  him  a  pardon,  and  a 
great  rewaid.  The  captain  answered,  He 
knew  nothing  by  his  lordship,  hot  that  he  was 
a  very  loyal  person.  i$o  soon  as  he  was  g<Ni«» 
the  ^ptain  acquainted  m^or  James  with  what 
Bains  had  ofiered ;  and  the  mi^  presently 
took  his  pen  and  uik,  and  wrote  it  down  in  hm 
pockd-book.  Two  or  three  days  after,  Booth 
adventured  to  try  his  own  fortune  ^  and  that 
he  might  prove  more  sucoeasfol  than  Ids  lore- 
runner,  procured  leave  for  the  oaptain  to  go 
out  of  tk^  prison  to  Booth'a  hidguig'  at  ifr. 
j  Weaver's  in  the  Rules,  where  they  entertained 
him  with  a  noble  and  splendid  treat ;  and 
■urad  him,  if  he  would  be  at^evidenoa 
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the  eaii,  he  shotild  have  500?;  per  ana.  setfled 
uDon  him  atnd  bis  heirs  as  a  reward  ;  or  if  he 
liked  1|000/.  in  ready  money  better,  be  shodd 
haYe  so  mach  paid  him  diown:  and  findioff 
biin  stitl  uotractable,  they  persuaded  his  wife 
to  use.her  interest  with  him,  and  endeavour  to 
prevail  with  him,  and  work  him  to  a  conipli- 
anee  with  what  they  desired,  telUng  her,  she 
might  thereby  be.  loade  for  ever.  But.  when 
all  this,  and  many  other  contrivances  failed 
ifaem,  they  gave  in  an  information  of  hi^h 
treason  against  him  to  tUe  king  and  council, 
by  \jrhd8e  order  he  was  brought  before  tliem, 
and  straitW  examined  concerning  what  he 
kaew  of  a  not  against  the  kine,  and'  to  have 
seized  on  his  person  at  Oxford  The  captain 
persisted,  in  hjs  own  innocency,  and  affirmed 
ne  knew  no  such,  thing  by  the  lord  Shadesbury, 
or  any  other.  Then  £ooth  swore  hi^h  treason 
against  hiui,  and  deposed  that  Wilkinson  was. 
to  have  been  captain  of  a  troop  of  horse  con- 
sisting of  fif^  men,  which  were  to  be  em- 
ploy^ in  seizinfif  the  kjbg  at  Oxford,  when  the 
pariianient  sat  there :  add  to  gain  the  greater 
credit  to  his  oath,  and  make  the  tbins^  more 
prol^ahle,  he  affirmed  himself  was  listed  imder 
nim  f^  one  of  them }  although  to  nxy  know- 
ledge, and  tlie  kn9wiedge  of  many  more,  the 
'gentleman  at  that  very  time  when  the  p^rlia* 
'meftt  met  at  Oxford,  and  this  was  pretended 
to  be  done,  was  busily  employed  in  tne  afore- 
said affiur  of  providing  for  his  voyage  to  Ca- 
rolina. 

*'  The  captain,  upon  this  deposition,  was 
committed  hack  again  to  the  King's-bench 
prison,  wliere  he  acquainted  the-  major,  with 
what  had  passed  at  the  council :  and  ne  writ 
thai  down  likewise  as  he  had  oone  the  rest : 
and  the  captain  willing  to  e^^pose  the  viOany, 
and  prevent  the  mischief,  of  his  mercenary 
breathy  published  an  accoont  of  flie  whole 
matter  to  the  world,  to  which  I  refer  the  reader 
for  further  satisfaction. 

**  His  lordship  having  continued  in  the  Tower 
from  July,  till  the  latter  end  of  November, 
without  obtaining  a  trial,  his  majesty  then 
issued  out  a  commission  of  Oyer  and  Temii- 
Qer,  to  be  held  at  the  Old^Bailey  on  the  24th, 
of  that  mohthi  when  an  indactmeat  of  high' 
treason  against  his  lordship  was  preferred  to 
the  Gtaad-jury  subiiBmieA  updo  that  ooeasioD, 
which  waa  the  most.  Mbstantki  of  a«y  thai 
bad  been  knoMin  far  a  long  tiinti  belbpa*  Tlw 
Court  being  set,  and  the  jury  avorn,  the'  wit* 
aeweagttvein  tlie-tikeendsBceta  the  Court 
as  they  had  tonneriy  doae  to  tlie  ootHRsiL 
Tb^geneiiiMY  sw«t«  oaiieli  to  the  same  pur* 
potea  ;  and '  Booth  was  one  of  the  chief  evi- 
-^hniQMt  whvdeelared  upon  oaih^  ihatihe  cart 
tohlbim,  that  ha  and  olhcira  htodvonaidered 
wlth^theiiMeiTes,  it  was  nensjiiit  y  far  them  to 
hare  guafils  at  Oxford  ;  mi  that  hfehad' far 
tluUreaaeBpMnwMMy^aiitlmKiaBy.BBd  had 
iblrusted  captein  WflkiMon  'with  theeomntaiid 
and-  nanageDMnfe  of  them  \  that  he  himself 
wm  listed  aaane  of  tfaeMi  (y«t  oooM  naaie 
Booe  of  the  rest)  ao^  that  he  had  tb^eupon 


bongfit  himself  a  very  good  stone-horse,  with 
other  accoutrements  for  the  said  service ;  and 
that  captain  Wilkinson  promised  to  fumish  his 
man  with  a  horse.  "Sow^  that  the  worhl  may 
the  better  judge  of  the  ti-uth  or  falseness  of 
what  this  man  swore  in  the  face  of  so  great  an 
assembly,  and  from  thence  argbe  the  validity 
of  the  other  evidences,  1  have  transcribed  ver- 
batim an  advertisement,  which  >vas  therenpon 
published  the  next  week  in  Janeway'a  Intelli- 
gence, Number  65. 

•Whereas  upon  Thorsdar last,  an  in^ct« 
ment  was  prererred  to  the  Grand-jury  at  thi^ 
Old-Baitey  against  the  right  honourable  the 
earl  of  Shafjfceabnry,  and  whereas  Mr.  Booth 
was  produced  as  one  of  the  evidences,  wHo 
swore  in  open  Court,  that  captain  Wilkinson 
was  engaged  with  the  said  earl  against  his 
rosjesty  and  the  government,  and  that  the 
said  captain  was  to  command  a  troop  of  horse 
to  b^  mounted  with  ^ftr  ^tlemen,  and  that 
the  said  Mr.  Booth  had  listed  himself  as  one 
'.  of  the  troop.  Also  the  said  Mr.  Booth  madfc 
oath,  that  hehad  bought  himself  a  good  stone- 
horse,  and  other  accoutrements  for  the  said 
service,  and  captain  Wilkinson- was  to  furnish 
his  man  with  a  horse. 

*■  This  is  therefore  to  give  notice,  that  if  any 
one  can  make  it  appear,  that  Mr.  Boota 
bought  any  such  horse,  with  his  marks  and 
colour,  and  who  he  bought  him  of  about 
March  last,  or  that  he  had  any  such  horse 
within  that  time,  and  what  stable  he  was  kept 
at,  shall  have,  upon  ^ood  proof  made  thereof 
to  the  said  captain  WiUcmson,  five  guineas 
paid  him  for  a  reward  of  bis  pains. 
'  Also  if  any  person  can  make  appear,  that 
the  said  captain  Wilkinson  hath  bought  or 
bad  any  horse,  gelding,  or  mare,  for  theaa 
two  years  last  past,  or  ever  hath  been  upon 
the  back  of  any  far  the  same  space  of  dme» 
saving  one  gelmog  which  he  bbiTOwed  to  ride 
to  mckam,  when  the  members  of  the  last 
parliament  -  went  to  Oxford  ;  or  that  ever 
captain  Wilkinson  hath  been  nearer  Oxford 
these  20  years,  than  the  said  town  of  Wickam, 
upon  proof  thereof,  be  shall  have  fire  guineas 
for  his  reward. .  <  HtNar  WiiiKiimoN.' 

«•  It  ia  worthy  of  efvery  man's  cpdsideraftion, 
that  this  was  not  delayed  £ll  the  thing  waa  worn 
oirt  of  mimft,  hutpuMiifaM  wlnlititwaeyekliot 
and  fresh  ito  every  man's  memory  %  and  that 
therefare  if  any  sodb  bortohad  been  bou^dii  and 
ieept  by  Booth,  either  die  peraon  who  sdfihini, 
erthose  who  were  pxesent  at  the  huving  of 
hiin,ortheinn4(eeperwhem  be  sttaeo,  er  the 
ostW  d>at  looked  to  faim,  or  some  one  or  other 
who  must  uudenbtediy  have  aetn  hiu  ride,  or 
at  least  the  person  to  wbem  heefteewwde  told 
bim«  would  certainly,  ^tber  out  of  a  pinniple 
of  love  and  lovalty  to  his  mugesty,  t»  detect  tbe 
impadenoeol'theoaptain  in  pubusbing  tfaia  de* 
chuwtioo,  to  nndieaietfae  honour  endiepitliliih 
of  Booth,  to  despite  the  earl  and  render  nim  the 
move  gaUty,  or  elsb  ent  of  leve  and  deair6  of 
the  ftvegiqiii^iM,  baveeHieBrfd  end  gifea  eri* 
denec  Ttwnstf  .  The  Mne  nay  he  said  of  the 
3H 
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tmptain's  horse ;  and  therefore  it  must  be  grant- 
fidy  that  neither  the  one  nor  the  other  hu  any 
horae  at  all  t  and  if  so,  how  improbable  a  atory 
ft  is,  that  the  captain  should  command  a  troop 
of  horse,  when  at  tliat  same  time  he  had  not  a 
horse  to  ride  on,  nor  never  had  been  in  twenty 
years  at  the  place  where  thia  troop  was  to  lie 
commanded.  And  yetnpon  the  evidence  of 
this  man,  and  others  of  the  like  temper,  some 
tben  would  have  had  his  lordship  found  gnihy , 
#nd  convicted  of  no  1^8  crime  than  hii^-trea- 
aon?  railing  against  and  vilifying*  the  grand 
jury  for  dorag  otherwise. 

*'  AfVer  a  &11  hearing  of  all  tfiat  the  wifnefte* 
head  to  say,  thl;  jury  Uiought  themselves  oblived 
fi>  return  an  Ignoramus,  npon  the  bill ;  wmch 
occasioned  a  general  joy  add'  satislhetion,  aa 
plainly  appeared  by  the  many  bonti-flres  which 
were  that  niffht  made  aln^ost  in  every  street, 
and  at  se^erd  country  towns',  upon  hraring  the 
ifewa  thereof. 

^' The  earl  Being  thdft  cleared  by  the  mnd 
jdry,  moved  to  be  discharged^  hot  eoold  not 
obtain  it  till  the  l3th  of  February  following ; 
and  then  both  he  and  several  others  who  were 
prisoners  upon  the  account  of  this  imaginary 
»lot,  were  released.  And  having  thus  gained 
bis  liberty,  he  arrebted  several  persona,  where- 
4ff  some  of  them  were  evidences  againat  mm,  in 
4b  action  of  eonspiracy,  and  one  Cradocl  and" 
ethers  in  an  actioo  of  srandaldm'  magnatum ; 
but  was  not  able  to  bring  any  of  them  to  a  trial. 
'  For  on  the  4th  of  >Iay ,  bemg  the  fitvt  day  of 
tiie  torn,  Cnid^k,  whose  trialvras  ezpeeted  to 
bebroucrht  on  tint,  moved  by  hia  ooimsd,  th^ 
the  trtaTraight  not  be  in  I/mdon  or  Middlesex, 
but  in  some  other  county ;  upon  which  motion 
tfte  court  ordered,  That  on  Friday  following 
tibe  earl  Rbould  shew  cause,  why  it  should  not 
he  tried  in  anoth<*lr  county.  Accordlngfy  hia 
lordship  appeared*  In  court  hfmielf,  and  de- 
ftarrd  U  was  his  desire  to  have  it  tried  by  an 
imliffcrcnt  juiy;  but  onlv  di»sire<l  to  have  it  tried 
that  tern  hy  a  Middlesex  jury ;   asserCng, 


thai  an  indiffereol  jury  might  fs  wdl  be  had 
there,  aa  in  any  county  m  England.  DA 
the  12th  the  Kke  motion  waa  made  in  the 
behalf  of  Graham:  whei«a|iOfn  his  k»rdriiip 
finding  he  0(nlid  nolf  have  it  tried  in  JUoodon, 
and  not  wiffing  it  should  be  tried  in  any 
other  county,  in'  regard  an  address  of  abhor- 
rence against  a  certain  paper  said  to  be  fi»nnd 
in  his  lordshio's  closet,  importing  an  association, 
was  piefeiieu  in  most  counties ;  declared,  that 
sinoe  He  could  not  have  the  undoubted  priffleg^ 
of  a  peer,  to  lay  hia  action  in  an^  ohinty 
in  England,  he  would  remit  it  at  present; 
and  wait  till  he  had  a  bettfer  opporwnify  to 
riJvite  it, 

«*  Aller  this,  hia  lordship  cotitiniied'  at  hk 
boose  in  Aldersgate-iiti^et  until  the  Novem- 
ber foBowiog,  and  then  he  went  over  to  HoI» 
land.  Tlie  seas  were  somewhat  tempeatnous : 
and  wmie  who  went  over  in  aompany  with  the 
same  ship,  were  cast  away ;  but  me  providence 
cf  God  ordered  that  to  save  hia  1if(p,  which  ia. 
ofWn  the  loss  of  others ;  vis.  an  unsldlfiil  pilot; 
who  being  not  well  acquainted  with  the  haven, 
and  withal  aomewhat  timoioua,  would  not 
be  persuaded  to  ventore  in  tin  he  had' H  cahner 
sea.  As  soon  aa  he  arrived,  and*  waa  imown,^ 
he  waa  visited  by  some  of  the  slatiea,  and  o^era 
of  the  greatest  quality,  who  welcomed  Sim  into 
that  country,  and  congratulated  his  having  aa 
happily  escaped  the  dangvr  of  the  aeas. 

««11heeiri,  not  long  after  hia  airivaT,  toA 
sr-apaciooa  boose  in  Annaterdam,  where  he  in- 
tended to  reside ;  he  waa  to  pay  for  it  a  yeariy 
rent  of  1501.  per  anniun :  hot  before  lb* 
boose  waa  fbiniahed  and  fitted  fbr  hia  use, 
hia  oBual  distemper,  the  gout,  sei;Bed  him, 
and  faaodM  him  with  greaf  violence' fbr  some 
daya,  and  then  it  began  tb  wear  away,  and' the 
een  waa  indiflerently  recoveied  ^  but  suddenly 
and  nnezpectedly  rHuming  ajgam,  and  getting 
into  hia  stomadi,  he  fbll  into  a  dangerous  re-> 
Ihpae,  which  prbved^mortal^  and  tarminaied  in 
his  death,'* 


Itemarks  on  tlie  Earf  of  Shaftesbury's  Grand  Juiy,    By  Sir  Joh» 
Hawles,  Solicitor  General  in  the  Reign  of  William  HI. 


'     THEtiextperaon*  qnestioMdwaa  the  cBif 

^  Mhaflesbmy,  agaihstwhon  a  BiH  of  htgh- 

ftMson  was  preferred  to  the  Mnd  iory,  at  the 

•aasioo9-hoase,  on  the  Mtb  day  or  fimmaHttr 

'  1681.    The  evidence  waa  puwidy  given  in 

:«onrt,  and  waa  this;  Mr.  filaihwaita  aworii  he 

ftond  the  papers -^en  produted  io  a  yelvctbag 

ittthe  great  trankfWhich  waa  taken  by  Mr. 

'CbrynneiotheiordCMMftesbofy'shoiisei    Mr. 

-  Gwynne  swore  aU  the  papen  in  the  vdvet 

«lKg,  when  be  delivered  thehr  a»  Mr.  Bbth- 

wajte,  were  tiUunby  him  in  the  lord ShaHes- 


«  See  Uie  Kenufca  at  th«  end  of  Fits<'har- 
aod  GfllMgie'«Gaic%  4ui^«^  p|^  429f  f  9S. 


the  paper  prodnoedwaa  the  paper  delivered 
him  bf  Mr.  Bhdiwoite,  aifd  if  wair  unaher- 
ed»  IWn  the  paper  wm  read«  the  eflfeet 
^wbaoh  waa  a'ptofectof  m  aasotiatlon  aigned 
by  no  MNttf  aad  wboae  baod^wnting  it  vrns, 
nave  hnmf.  John  Booth  awore,  that  he  w«b 
engaged  ta  captsMi  Wtlfcinaoo,  who  pmaided 
to  havemrmnmiaiiim  from  the  kird  ShaAe». 
bmyahd  aevcnlatheratogofbrCaralina;  he 
waa  abont  ikmt  time  introdoeed  into  the  earlV 
aoqnaidtaaee  Irr  tha  captain,. where  waa  a  din. 
omiae  abaut  Carattna  hvsmesa  ;  ha  waa  four 
er  five  timaa  between  ChrisODaa  and  Mareb, 
with  the  eart'and  the  captain :  that  the  eapla» 
told  hiin  he  was  to  command  60  men  t*  be  the 
0mA'9  guard  at  OxmHOidwoald  have  had  hiwi 


bn       StATE  TRTALS,  53  Chahlbs  II.  l68iw— eAe  E^ri  of  Shajiesharg.       [SSt 


lAbeoMs  That  if  the  long  did  not  cooieByt  (o 
•efcnl  acts  of  parliament  and  other  thingi, 
tbey  wert)  to  puTge  the  guards  and  court  of 
several  perMUs ;  and  though  the  cafntain  told 
him  that  first,  afterwaida  he  heard  the  earl  say 
the  same  things,  particularly  about  a  week  or 
tea  days  before  the  pariiaofieatsat  at  Oxon,  he 
gave  soBie  intimation  of  this  to  Walter  Banes, 
and  then  writ  it  dowp»  and  se^t  it  to  the  coun- 
cil sealed  iaai^ver.  Turbervile  swore,  that 
the  lord  SbafWsbury  said  about  February, 
there  was  but  little,  good  to  be  done  with  toe 
king  as  loou|f  as  the  guards  were  about  him. 
Smith  tsstined  a  great  deal  of  discourse  between 
him  and  the  loidBbaftesbniy  of  something  said 
reflecting  on  the  kinff ;  and  that  he  should  say, 
that  if  Um  king  shoiidd  offer  any  violenoe  to  tne 
parliament  at  Oxford,  he  would  meet  with  a 
strong  opposition^  for  that  the  gentlemen  who 
came  out  of  the  country,  came  well  provided 
with  horse  and  arms  to  oppose,  and  that  they 
might  lawfully  do  it,  if  he  offered  any  violeaoe 
to  them  whUst  they  sat.  Haynes  swore,  that 
the  earl  said  if  the  king  did  not  give  Ha^mes 
his  pardon,. he  and  others  would  raise  the  king- 
dom against  him ;  that  Haynes  gave  the  esri 
an  exact  account  of  transactions  since  king 
Charley  the  First's  coining  to  the  crown,  and 
that  the  earl  said  the  duke  of  Buckingham  had 
as  much  right  to  the  crown  as  any  Stuart  in 
Eiwland.  John  Macnamarra  said,  the  earl 
said,  the  king  was  Popishly  affected,  and  took 
the  aame  mraiods  his  father  did,  which  brought 
bis  father's  head  to  the  block,  and  they  wouU 
bring  his  thither ;  and  this  was  said  in  the  pre- 
sence of  Ivey,  and  he  thought  of  his  brother ; 
andsaid,  the  king  deserved  to  be  deposed  as  much 
as  king  Richara  the  Second.  Dennis  Macna- 
marra lUtowise  testified  the  last  words,  and 
that  it  was  the  latter  end  of  March,  or  b^in- 
ning  of  April.  Ivey  said,  the  eari  said,  ifthe 
king  denied  Haynes  a  pardon,  they  v^uld  rise 
upon  him  and  force  him  to  give  one,,  and  that 
they  designed  to  depose  him  and  set  up  another 
in  his  steed,  n  Bernard  Dennis  said,  he  had  a 
great  deal  of  discourse  with  the  earl,  who  bid 
Sim  speak  to  his  friends  in  Ireland  to  be  in  a 
i;eadiness  to  assist  the  Commonwealth  of  Eng- 
land, for  they  intended  to  have  England  under 
a  Commonwealth,  and  extirpate  the  king  and 
~  IS  family. 

Then  the  court  told  the  jury  the  indictment 
wUS  grounded  on  the  statute  of  kins  Charles 
the  Second,  but  they  ought  to  consider  both  of 
that  statute,  as  also  the  S5th  of  Edward  3. 

The  question  is.  Whether  the  grand  jury 
•ugfat  to  have  found  the  bill  on  this  evidence, 
f  jrat  it  ougat  to  be  considefed,  what  the  duty 
of'a  grand  jury  is;  aadi  think  it  is  not  what 
the  Chief  Justice  (sir  Francis  Pemberton,)  s^id, 
to  consider  only  whether  there  be  probable 
ground  for  the  king  to  call  the  pmonaocused 
ID  an  account,  mnch  less  do  I  think  that  the 
qsaoon  of  findme  a  bill  by  the  grand  jury  was 
lor  the  hoilour  of  the  king,  or  decency  of  the 
nwtter,  lest  persons  accused  sbouM  be  called 
to  an  account  by  th^  king  where  there  is  no 


kind  of  aospieioit  ^  the  crime  committed  tgr 
them,  as  the  couijt  said,  (which  last  mattor  waa 
never  assigned  as  areason  of  finding  a  bill  by 
the  grand  jury  before)  but  I  take  the  r^woo  9 
a  flfiaad  jury  to  be  this,  that  no  man  for  a  capi^ 
talmatter  snail  ever  be  questioned  by  the  king, 
unless  a  grand  jury  take  it  on  their  oaths  that 
they  believe  th0  matter  of  the  accosatioft  tmo  } 
I  put  an  emphasis  on  the  words  quiestbned  by 
the  king. 

It  is  true,  it  is  generally  said  that  thebfisi- 
ness  of  a  grand  jury,  in  capita  mattgc^,  .u.in 
favorem  vUm;  Imt  that  taken  simply  is  not 
true,  for  then  what  reason  can  be  asjaguffl 
why  a  man  shall  be  arraigiied  on  an  app^  of 
miinler,  robbery,  or  tlielike,  which  touchea 
his  Ufe,  as  much  as  an  indictmept  of  those 
crimes,  without  having  the  matter  of  th^ 
appeal  first  found  to  be  true  bv  a  grand,  jury  t 
But  the  true  reason  of  a  grand  jury  is  the  vast 
inequality  of  the  plamtiff  and  defendant,  which 
in  an  imbctment  is  always  between  the  king 
and  his  sulijects ;  and  that  doth  not  hdd  19  aa 
appeal,  which  is  always  between  snlgec|  ami 
subject:  and  therefore  the  law  in  an  in- 
dictment hath  given  a  privilege  to  the  de- 
fendant, which  it  hath  done  in  no  other  prose* 
cution,  oft  purpose,  if  it  were  possible,  to  mako 
them  equal  in  the  prosecutions  and  defence^ 
that  equal  juslioe  may  be  done  between  both. 
Itcontiders  the  judges,  witnesssa,  andjury  urn 
more  likely  to  be  influenced  by  the  king  than 
the  defendant;  the  jud§^  as  having  bes» 
made  by  him,  and  as  it  is  in  his  power  to  turn 
them  out,  punish,  or  prefier,  or  reward  them 
higher ;  and  though  there  are  no  just  caus^ 
for  them  to  strain  the  Jaw,  yet  there  are  such 
causes,  which  in  all  ages  have  taken  place, 
and  probably  always  will.  This  was  the  reason 
of  running  prerogative  sO  high  in  the  iudgi^e^t 
of  high-tieason  bdbre  the  stat.  cff  J^,  3,  that 
no  man,  as  that  sUtute  says,  knew  what  jvm 
not  high-treason :  This  was  the  reasop  pf  e;i^'* 
pounding  that  statute  ofleutimes  between  the 
makii^  of  it,  and  the  making  of  the  stotute  of 
queen  Mary,  that  people  were  at  as  great  a 
foss,  till  the  last  statute,  as  they  were  befor» 
the  making  of  the  first ;  and  even  sinoe  the 
statute  of  queen  Mary,  the  expoaitbn  on  tha 
statute  of  Ed.  3,  has  been  so  extravagant  an4 
various,  that  people  are  at  this  dav  iM^uoh  at 
a  loss  to  know  what  is  not  h^*tre^son,  M 
they  were  before  the  statute  of  Ed.  3.  Nor 
was  it,  nor  is  it,  possible,  but  thatthegreat 
power  of  enriching^  hondiring,  fewartbiMr^ 
and  punishing  lodged  in  the  kiiigt  «iway«>M, 
and  yetmustliare  ^n  influence  on  the  witnessed 
and  jury ;  and  therefore  it  14  that  the  kw  haa 
ordered,  that  at  the  ku»g'«  pcoaecutbn,  no  man 
shall  be  criminally  qiwotiwad,  unlesaagiaiMl 
jury,  upon  their  own  knowledgi^  or  vp«Pt 
the  evidence  given  them,  shall  gM  a  ver. 
diet,  that  they  leaUy  believe  tba  accusation 

iatrue. 

I  own, of  bte  days,  they  have  aaid^  doty 
of  the  grand  inry  is  to  find,  whe^  the  accii. 
sationbepioSableor  no.    But  that  saying  4 
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wamnted  by  no  poatiFe  law,  or  ancie&t  autho- 
Kity;  and  therefore  the  duty  of  the  gmidjmy 
nnst  be  foimded  in  the  o«tb  aduwMBteied  to 
them,  which  is  as  strict  as  the  oath  adninia* 
lerail  to  the  petit  jury :  and  to  say  the  troth, 
the  verdiet  cf  the  petit  jury  takes  enadit  frani 
the  Verdict  of  the  mnd  jai^ ;  which  is  netonly 
the  reason  of  the  jnfference  in  the  naones  of  tftie 
two  jories,  but  is  likewise  Ae  reason  why  an 
attaint  for  a  fabeverdioldolhBOilie  against  a 
P«t»tjury. 

The  oath  of  the  grand  jory,  is,  *  To  present 
« the  tmtb,  the  whde  truth,  and  nothing  bat 
<the  truth:'  The  oadi  of  lihe  petit ^nry  is, 

*  weDand  tiniy  to  try,  and  true  dehTemnce 
^  make,  between  the  king  and  the  prisoner  at 

*  the  hn-,  &c.'  which  sigmfiea  the  same  tiling 
as  to  present  the  truth,  6ee.  It  is  true,  some 
reasons  hare  been  offered,  which,  if  consider- 
ed, are  words  without  sense ;  as  that  the  pre- 
aentmeut  of  the  grand  jnry  is  but  in  order  to 
bring  the  prisoner  to  his  trial,  and  he  not  be- 
ibre  the  grand  jnry  to  make  his  defence  hira- 
self:  but  that  can  be  no  reason  why  probabili- 
ties should  satnfy  the  jury,  because  it  doth  not 
answer  the  design  of  the  law,  which  will  have 
a  man  conricten  by  the  positive  oaths  of  two 
juries,  oonsisttng  of  more  tiian  twenty  four,  in 
all  indictments. 

/  Next,  why  is  a  grand  jmy  composed  of 
more  substantial  and  understanding  men  ^an 
a  petit  jury ,  if  their  bnsiineas  he  meivformidity , 
or  a  matter  of  less  weight  than  the  busmess  of 
a  petit  jury?  In  the  last  place,  why  less  evi- 
dence IS  required  to  convicts  man  in  his  ah- 
aence,  than  is  required  to  convict  him  if  pre- 
sent? It  is  far  from  an  ar^ment^  that  less 
evidence  is  required  to  convict  one  if  absent, 
than  if  present,  that  it  seems  to  me  that  more 
•evidence  should  be  required  to  do  it.  Men 
may,  and  ofien  do  make  very  fair  stories  in  the 
absence  of  a  perspn  accused,  that  when  preaost, 
be  easily  answers ;  and  there  bein^  no  positive 
law  for  the  direction  of  a  grand  jury  m  that 
matter,  a  grand  juryman  is  excusaUe,  nay, 
H  is  his  du^  to  give  a  verdict  according  to  the 
plain  understanding  of  the  words  of  his  oath, 
which  is  to  present  the  truth,  as  far  as  he  is  con- 
trinced  of  it ;  and  that  truth  must  be  found  ae- 
eording  to  his  knowledge,  or  as  it  is  represented 
io  him  by  witnesses. 

And  as  for  the  witnesses,  they  must  be  per- 
asns  of  credit ;  and  all  persons  ore  supposed  to 
he  so,  unless  the  grand  luiy  know  the  contrary, 
or  have  been  so  crediMy  informed.  It  is  true, 
a  grand  jury  ought  not  to  believe  cofiee-house 
stories,  or  fight  stories ;  but  common  fame  by 
credible  persons,  which  b  Vox  Populiy  ought 
to  preyndice  them  against  a  witness,  so  as  to 
cfisbelieve  him :  and  ?t  b  no  answer  to  say,  as 
the  Chief  Justice  in  this  case  said,  that  the 
credibility  of  the  witness  is  not  to  be  considered 
by  the  graad  jury,  because  the  ki|||^js  not 
present  to  defend  the  credit  of  lus  witnesses : 
thoqgh  the  fact  in  that  case  was  not  tme,  for 


the  king's  attorney,  soficitor  and  counsel  were 
fnseatj  and  I  think  thekiiuj^  is  no  odiorwise 


pwscnt  at  any  criminal  proaecotiOB  ;  and  the 
fury  knew  byOoBedge's  trial,  mui  Inr  WiK 
kiMOtt's  deposilions  before  the  lai^,  ttat  ^ 
evidence  of  all  the  witnesseatittNlweed,  csoept 
friiat  were  to  the  paper,  wasmattoned,  but 
even  that  was  afterwards  flitted  by  the  cooi^ 
when  it  woidd  not  be  awaflawed  by  the  grand 
iury  r  for  afterwards  the  eomt  tohf  them,  that 
if  they  of  their  own  knowledge  knew  any  thing 
againatthe  witnesses,  they  might  oonaider  of 
it,  but  not  of  what  they  were  eieftNy  informed 
by  others.  And,  besides  the  eredibtlity  of  the 
witneaaes,  die  poosibihty  or  probahifi^  of  the 
thing  sworn  is  to  be  considered  bjr  the  grand 
jury;  an  impossible  thing  they' ought  not  to 
believe,  tlmugh  sworn  to  by  never  ao  many 
credible  witnesses,  and  a  very  improhaHe  thing 
tbe^  cannot  positively  on  their  oanis  swear  they 
Believe. 

And  not  only  the  fact,  hua  what  the  crime 
ofthefactallcJigedin  the  Bill  of  Indictment, 
the  crand  jury,  as  for  as  they  are  capriile  <d 
judging  matter  of  law,  ought  to  consMer ;  so 
they  were  told  in  the  charge  ^ven  Hbsm.  It 
is  true,  if  they  were  ignorant  m  the  law,  and 
theoourtin  their  directions  misled  them,  as  if 
tile  court  should  tell  diem  stesling  a  horse  is 
Ugh-treaaon,  and  the  grand  jury  find  it  ac» 
cmittgly,  it  is  excasaMe  in  the  mud  jnry, 
though  punishable  in  the  court.  But  wiang 
directions  by  the  court,  in  findiDg  a  foel 
where  tiiere  is  no  evidcBce,  do  not  exeuat  the 

MOW,  to  esftmiiie  the  matter  in  hand  by  Aese 
rules,  could  any  person  who  knew  mykad 
SHiaftiesbury,  or  that  had  heard  of,  or  bmved 
his  character  tobe  what  it  was,  believe  that  it  was 
possible  for  him  to  discourse  with  the  witnesKS 
at  the  rate  tfiey  swore,  tosotne  of  tiicm  at  the 
first,  to  others  of  them  the  second  time  he  saw 
them ;  to  diaoourse  of  matters  of  policy  with 
Booth  at  one  time,  and  afterwards  with 
Haynes,  and  aflerwards  wi6i  MaenamaiTa, 
fidlows  of  so  litde  sensCy  that  he  woaM  have 
been  ashamed  to  have  entertained  then  in  the 
meanest  office  about  him ;  and  yet,  as  they 
pretended,  he  makes  them  his  privadoea  ia  tha 
secret,  of  not  so  raneh  what  be  would  have 
had  them,  but  of  what  he  intended  himoelf 
to  do? 

Who  could  believe  any  $Sbmg  Tnrbervile^ 
Smith,  or  Haynes  should  say,  wtoe  there  was 
80  much  of  their  fhlshood,  and  of  their  designs 
to  swear  falsly,  proved  against  them  in  Orf- 
ledge's  trial ;  Or  cf  Ivey,  and  the  three  llac- 
namarra's  after  that  tnal,  who  tiiough  they 
were  not  produced  at  it,  because  the  king's 
counsel  by  Colledge's  notes  saw  he  was  able  to 
falsify  them,  yet  some  witn^ses  in  that  trial 
proved  their  design  of  swearing  falsly  t 

Wbo  could  bcfieve  Booth's  story  of  fistnig 
so  many  men  under  Wilkinson,  to  be  at  my 
lord  Shaftesbury's  dispose  at  Oxon,  after  Cm* 
ledge's  trial,  and  after  what  Wifldnson  had  tes- 
tified to  the  king  and  council,  Uiough  not  then 
proved  to  the  gruid-jyry  P 

A  judge  iadecxl  cannot  take  notioa  of  any 


841}      STATE  TRiALSi  93  Ch arlbs  n.  I £8 1  ^tkc  Earl  0f  SkaftiOnrif.     (B4f 

»  *         ♦  • 
Ukaxtg  not  prored  (though  he  may  and  on^t  to  was  fd  another  opinion  in  the  lord  Riiaid*a 
be  a  witneaa,  if  he  knew  any  thine  material  of     '  ' 
the  mailer  tried  MW«  him  and  ethers) ;  but^ 
tfrand-jurv  may  take  notice  of  iby  thiiur  thev 
know  or  belieire.    The  passages  at  Colledge's 
jlrialwere  pnttyndlorimu,  being  anthentioaUy 
{mUished  by  PnL  NoHh,cod  tlw  examination 
Df  Wilkinion  by  an  antb^ntic  apaper. 

It  was  wiaceonntable,  that  the  wiUiriwia  con- 
cealed what  they  heard  tiM  earl  Mieakso  kiag, 
^f  which  none  of  them  pretended  to  giro  any 
reason  ;  m  '  was  it  any  excuse  to  those  who 
signed  a  ...Jtvm  to  tne  city,  m  which  they 
auggeslea  they  were  tempted  to  swear  against 
their  oonscienoesy  to  sny  they  knew  not  what 
was  in  the  petition:  He  that  sets  his  hand  to  a 
thing  as  if  ne  assented  to  it,  but  doth  not,  is  a 
man  of  fiUshood.  Suppose  one  sets  his  hand 
lo  a  bond,  said  to  be  sealed  and  deli?ered,  not  bav- 
in^ seen  it  sealed  and  delivered,  is  not  he  guilty 
01  little  less  than  forgery  P  But  admitting  those 
witnesses  badswpm  tmtb,  yet  the  jury  ought 
not  to  hare  found  the  biH  ;  for  they  ought  to 
lind  the  bill  true  according  to  all  the  material 
«ircnmstancea  of  it,  as  well  as  the  substance  of 
k,  wbieb  was  High*treason.  One  material  cir- 
ffiMHstance  of  it  was,  that  it  was  said  to  be 
fii^-tpeason  within  the  statute  of  Charles  8. 
And  that  made  another  circwnstance  of  the 
indietment  materbl,  which  was  the  time  when 
that  treason  was  committed  ;  because  Yiy  that 
•tatnte  the  prosecutions  of  treason  oo  that  sta- 
tute ought  to  be  wi^in  six  months  after  it  is 
committed,  and  the  indictment  ought  to  be 
srithin  three  months  after  the  prosecution;  and 
he  being  imprisoned  in  July,  and  the  bill  siig- 
geiting  that  the  supposed  treason  was  committed 
the  18th  of  Marcn  before,  and  diven  other 
limes, 'both  before  and  after,  which  might  be 
interpretod  to  baTe  been  after  the  prisoner's 
commitment;  had  the  jury  found  the  bill  as 
iaid,  they  had  found  the  treason  to  hare  been 
committed,  not  only  within  the  time  the  prose- 
cution by  that  statute  ought  to  be,  but  also  with- 
in the  time  the  indictment  ought  to  hare  been 
|Mef(Mrred ;  whereas  in  truth  the  earl  had  been 
imprisoned  abore  three  months  before  the  in- 
dicttueiK  prelbrrod,  and  there  was  no  eyidenoe 
of  any  treason  committed  by  him  after  his  im- 
prisonment, and  therefore  the  finding  the  bill 
as  laid  had  been  injurious,  to  bring  a  man  in 
question  for  his  life  on  tlvu  statute,  whereas  by 
law  he  ought  not  to  have  been. 

For  it  was  resolved  in  Cdledge's  case,  tiiat 
the  prosecution  for  treason  on  that  statute 
•ughtto  be  within  six  montlis,  and  the  iodict- 


IMut  within  thiCQ  months,  though  the  court  waaBIr.  Wihner. 


trial 

•  Aadthaltbis  indictment  wcas-on  that  stslotni 
waa  expressly  said  to  the  grand  junr,  and  upon 
good  reason  ;  for  the  court  m  their  chaivn 
said,  that  the  intention  of  levying  war,  ur  £- 
amiingto  imprison  the  kincf,  was  not  treason, 
tin  the  statute  of  Cbaries  the  Second ;  chough 
in  the  lord  Russel's  trial  it  was  held  to  be  trea- 
son by  the  statute  of  £dw.  3,  and  therefore  the 
time  of  the  treason  committed  was  materia  to 
be  found  by  the  jury. 

As  for  (be  writing  foaad  in  the  earPs  study, 
it  was  no  manner  of  evidence  of  treason^  ad- 
mitting what  the  witnesses  »woi*e  as  to  the  find- 
ing it  to  be  true ;  because  it  was  not  proved 
that  it  was  prosecuted  or  composed  by  (ue  eari 
of  Shaftesbury,  or  by  bis  order,  and  that  piece 
of  oidenceinasin  tuot  paiticulai' a  mere  ori- 
ginal. 

In  Fitzharris's  case,  it  was  proved  the  libel 
was  composed  by  bis  direction  ;  Color^  Sid- 
ney's book  was  proved  to  be  like  hb'  hand ;  it 
waspretended  that  CoUedge  said  he  was  tbfe 
antlioroftheKanBe-Shew,  andnoexarapfe  of 
this  evidence  was  ever  made  use  of  belore. 

Neither  was  iterMence  of  treason  mIo  the 
matter,  fbr  there  was  not  one  word  against  dm 
present  king,  but  his  suoeessor,  if  he  should  hb 
such  apemon. 

It  is  true,  one  of  the  king's  counsel  said  tet 
one  passage  in  it  was  that  they  would  join  to  da^ 
stroy  the  mercenary  forces  about  London,  and 
theuce  inferred  it  was  downright  levyiiuf  wat 
againstthe  king  and  his  guards ;  «rhereaatnere  is 
not  any  such  word  or  thing  in  the  paper  as  ha 
pretended  to  cite :  and  if  it  had  been  in  the  p»» 
per,  it  would  have  been  but  t* videuce  of  a  treason 
within  the  statute  of  the  hue  king.  And  then 
the  time  of  writing  it  ought  to  have  appeared  ; 
and  if*  that  had  been  cleared,  yet  tiN-  ttie  above 
reaaotts  it  waa  no  evidence:  andthegrand-juiy, 
though  some  of  them  afterwarda  amaned  fat 
it  upon  other  pretences,  did  like  honest  nnder- 
standing  gentlemeii;  snd  had  they  done  other- 
wise, to  avoid  the  ignominy  of  (euig  called^ 
though  in  truth  it  was  an  hooeur  to  be,  an 
Ignoramus  jury,  they  had  juiily  desoved  the 
reproach  whi^jh  since  have  lighted  on  other 
juries,  such  as  Mr.  Cornish's,  and  the  like. 
And  having  spoken  ef  this  Ignoramus  jury,  for 
which,  two  of  them,  if  not  more,  were  after* 
wards  upon  other  prdenoes  severely  handlbd  ; 
i  think  fittesaysomethittgof  the  soAringfe 
of  one,  for  being  in  a  preceding  Igneramu* 
joiy,  because  it  was  aoMra  aofvetty ;  and  thai 
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fTh«  AeooaBt  of  thia  Trial  published  in  fbimer 
EditioDt  appears  to  bave  been  extracted 
from  <«  The  CAS£  of  the  Eari  uf'  AU- 
*'  GYLE:  or,  an  ^xact  and  full  Account  of 
*'  bia  Trial,  Es^pe,  aud  Sentence.  Aa 
«<  likewise  a  Relation  of  several  Matters  of 
**  Fact,  for  betierciearin^ofthe  said  Case  :^' 
containad  in  a  rolame,  entitled,  *^  State 
'Tracts,  beings  a  further  Collection,  6cc. 
from  the  year  1660  to  1689/'  published 
in  London  in  1693 ;  which  Case  I  con- 
jecture was  written  by  sir  James  Stewart 
(See  4  Lainfar's  History  of  Scotland,  119, 
edition  of  1804).  The  Introduction  to  this 
••Case"  is  as  follows: 

*>  Sir  ;  Edwbuiigh,  Jlfoy  30, 1688. 

<<  The  Case  of  the  late  earl  of  Aijryle,  which, 
•van  before  the  process  led  against  him,  you 
^— ■— "»— ^^— "— ^  ■ "  ■  '  "  "— •^■'^■-^— ^-» 
•  *  He  was  the  son  of  Archibald  marquis  of 
Aigyle,  who  at  Scone,  in  thevear  1660,  placed 
•die  crown  upon  the  head  of  Charles  the  Snd, 
and  who,  as  Lainff  expresses  it,  had  reason 
aDerwards  to  oompuin  that  his  own  head  was 
the  ungenefouo  fMeit  [See  the  proceedings 
against  him,  a.d.  1661,  toI.  5,  p.  1369,  of 
lus  Coliectbn ;  in  th.e  Note  to  which,  p.  1372, 
meferenoe  is  hy  an  error  of  the  press  made  to 
p.  347  instead  of  p.  4S7,  of  the  3rd  rolume  of 
Laiqg'a  History  of  Scotland] 

"  The  main  business  of  this  parliament  was 
the  act  concerning  the  new  test  that  was  pro- 
posed.  It  had  been  promised  in  the  beginning 
of  the  session,  that  as  aoon  as  an  act  for  main- 
mining  the  sooeession  should  pass  thev  fhonld 
have  all  Uie  security  that  they  could  desire  for 
the  Protestant  religion.  So,  many  seabus  men 
began  to  call  for  some  more  effectual  security 
for  their  reUgion :  upon  which  a  test  was  pro- 
posed for  an  that  should  be  capaUe  of  any 
office  in  church  or  stale,  or  of  electing  or  being 
elected  members  of  pariiament,  mat  they 
should  adhere  firmly  to  the  Protestsnt  reh- 
gion;  to  which  the  court  par^  added,  the 
dODdeomnig  of  all  resistance  in  any  sort,  or 
imder  any  preteooe,  the  reoounciog  the  Cov^ 
nant,  andf  an  oUigatioii  to  defend  all  the  king's 
rights  and  prerspitivss,  and  that  they  should 
never  meet  to  treat  of  any  matter  oiiril  oreo- 
desiasticsl  but  by  the  long's  permission,  and 
never  endeavour  any  alteration  in  the  govern- 
l^nent  in  diurch  or  state:  and  they  were  to 
swear  all  this  «ooording  to  the  litena  sense  of 
Ihewords.  The  test  wsa  thus  loaded  at  first 
to  make  the  other  side  grow  weary  of  the  mo- 
tion and  let  it  fiUl,  whidi  ^ey  would  willingly 
have  done.  But  the  duke  was  made  to  appre- 
hsod,  that  he  would  find  such  a  test  as  this 
frove  much  for  hit  servioei  so  it  seams,  that 
fHida  qf  the  IVo>e»utt  uligion  was  foiTpvca 
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«« 


waseamest  to  know,  was  st  first,  I  thought, 
so  plain,  that  I  needed' not,  and  grew  after- 
wanis  so  exceedingly  mysterious,  that  I 
could  not,  for  some  time,  give  yon  so  perfect 
an  account  of  it,  as  I  wished  :  hut  this  time 
being  still  no  less  proper,  the  exactness  of  my 
narrative  will,  I  nope,  excuse  all  delays, 
llie  design  against  him  being  no  .v  so  dear, 
and  the  grounds  founded  en  so  slender,  that 
to  satisfy  all  unfaksaed  persona  of  his  inte- 
grity, there  needa  no  more,  but  barely  to  re- 
preaent  matter  of  foot ;  I  ahookf  think 
shame  to  spend  so  many  worda,  dtber  on  sr- 
gumenta,  or  refaition,  were  it  not  lest  to 
strangers  some  mystery  might  stifl  be  sos- 
parted  to  remain  concnled :  and  thovfors 
to  make  plain  what  they  can  hardly  believe, 
though  we  deairiy  see  iL 
At  his  royal  highness's  arrival  in  Scotlaod,  the 
eari  was  one  of  tlie  first  to  wait  upon  him. 


for  the  aervice  that  was  expected  from  the  other 
parts  of  the  test  Tliere  was  a  hot  debate  upoa 
the  imposing  it  on  all  that  might  elect  or  be 
elected  members  of  pariiament :  it  was  said, 
that  vraa  the  most  essential  d'all  the  privik^pes 
of  the  subfects^  therefore  they  ought  not  to  be 
limited  in  it.  The  bishops  were  earnest  for 
this)  which  they  thought  wodd  secure  them 
for  ever  from  a  Presbyterian  pariiament  It 
was  carried  in  the  vole :  And  tnat  made  many 
of  the  court  more  xedoua  than  ever  forcar- 
nring  through  the  act  Some  proposed  that 
tueresliould  be  two  testa:  One  for  papists  with 
higher  incapadties  :  And  another  tor  presby* 
tenans  with  milder  censures.  But  that  was  re- 
jected with  much  scorn,  some  maldng  their 
court  by  saying,  they  were  more  ui  danger 
froiu  the  preabyterians  than  from  the  papists: 
And  it  was  reported  that  Paterson  thcii  bishop 
of  Edinboigb,  said  to  the  Duke,  that  be 
thought  the  two  religioua,  popish  and  pro- 
testant,  were  so  equally  stated  m  his  mind,  thst 
a  few  grains  of  loyalty  in  which  the  prates- 
tantslMd  the  better  of  the  papists  turned  the 
balance  with  him.  Another  clause  in  the  bill 
was  liable  to  great  djections;  dl  the  royal 
family  were  excepted  out  of  it.    Lprd  Argyle 

rke^edoudyagainatthis:  He  said,  dbe  only 
ger  we  could  apprehend  as  to  popery  was, 
if  any  of  the  royal  lamily  should  happen  to  be 
perverted  :  Therefore  he  thought  it  was  better 
to  have  no  act  at  all  than  such  a  dause  in  it 
Some  lew  seconded  him:  But  it  was  carried 
without  any  oonnderable  opposition.  Hie 
nicest  pobt  of  all  was,  what  definition  or 
standard  should  be  made  for  fixing  the  sense  of 
80  generd  a  term,  as  the  protestant  religion. 
Dahymple  propoeed  the  confossion  of  foith 
agreed  on  in  me  year  1559,  and  enacted  in  1567, 
which  was  the  only  confession  of  foith  that  had 
tfaenthesanctioDofaliw.  That  was  a  book  so 
worn  out  of  use,  that  scaroa  any  ona  in  the 
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•nd  nntn  the  meetinff  of  our  last  parliainent, 
the  worid  heKeved,  we  earl  was  i^  much  in 
his  highneta'a  faTour,  as  any  intrusted  in  his 
tnijestjr'saflkirs  in  this  kins^dom. 
*  When  It  was  resolved,  and  bis  majesty  moved 
to  call  the  parliament,  the  earl  \vas  in  the 
country,  and  at  the  opening  of  it,  he  ap- 
peared as  forward  as  any  in  his  majesty  ^s, 

whole  parliaroent  had  ererread  it :  None  of  the 
bishons  had,  as  appeared  afterwards.  For 
these  last  SO  years  the  only  confession  of  faith 
that  was  read  in  Scotland,  was  that  which  the 
assembly  of  divines  at  Westminfiter,  a.  d.  1648, 
bad  set  out,  which  the  Scottish  Kirk  had  set  up 
instead  of  the  old  one :  And  the  bishops  had 
left  it  in  possession,  thoufffa  the  authonty  that 
enacted  it  is  annulled.  So  nere  a  book  was  made 
the  matter  of  an  oath,  (for  they  were  to  swear 
that  they  would  adhere  to  the  protestant  re- 
liflrion,  as  it  was'declared  in  the  confession  of 
laith  as  it  was  enacted  in  the  year  1567,)  that 
contained  a  large  system  of  religion,  that  was 
not  so  much  as  known  to  those  that  enacted  it : 
Yet  the  bishops  went  all  into  it.  Dalrymple, 
who  had  read  it,  thought  there  were  proposi- 
tions in  it,  wivch  being  considered  better  of 
would  make  the  test  be  let  fidl :  For  in  it  the 
vepressing  of  tyranny  is  reckoned  a  duty  in- 
cnmbent  on  good  subjects.  And  the  confes- 
sion being  made  after  the  Scots  hod  deposed 
the  queen  regent,  and  it  being  ratified  in  par- 
liament afler  they  had  forced  their  queen 
Mary  to  resign,  it  was  very  plain  what  they 
who  made  and  enacted  this  confession  meant 
by  the  repressing  of  tyranny .  But  the  duke  and 
his  party  set  it  on  so  earnestly,  that  Ufion  one 
day*8  debate  the  act  passed,  though  only  by  a 
majority  of  seven  voices.  There  was  some 
appearance  of  security  to  the  prolestant  reli- 
pon  by  ^is  test  :^  But  the  pr^^ogatiFe  of  the 
crown  m  ecclesiastical  matters  had  been  raised 
■ohij;li  by  duke  Lauderdale's  act,  that  \he 
obliging  all  people  to  maintain  that  with  the 
rest  of  the  prerogative,  might  have  made  way 
'  Ibr  every  thmg.  AH  ecclesiastical  courts  sub- 
sisted now  by  this  test  only  upon  the  king's 
permission,  and  at  his  discretion. 

**  The  parliament  of  Scotland  was  dissolved 
aoon  after  this  act  passed  :  And  Hyde  was  sent 
down  from  the  king  to  the  duke  immediately 
upon  it.  It  was  given  out,  that  he  was  sent  by 
the  king  to  press  the  duke  upon  this  victory 
to  shew,  that  what  ill  usage  could  not  extort 
firom  him  he  would  now  do  of  his  own  accord, 
and  return  to  the  church  of  England.  I  was 
'  assured,  that  my  lord  Halifax  had  prevailed 
with  the  king  to  write  to  him  to  that  purpose  : 
The  letter  was  writ,  but  was  not  sent :  But  lord 
-  Hyde  had  it  in  charge  to  manage  it  as  a  messarre. 
How  much  of  this  is  true  I  cannot  tell :  One 
tiling  is  certain,  if  it  was  true  it  had  no  effect. 

**  As^oon  as  the  test  with  the  confession  of 
^th  was  printed,  there  was  a  universal  mur- 
muring amone  the  best  of  the  clergy.  Many 
were  against  the  swearing  to  a  syston  made  up 
«f«0BUUiy  propositions,  of  whi^h  fiom«  were 


and  bis  highness*s  servica,  but  it  hid  not  sat 
many  days  when  ft  change  was  noticed  in 
his  highness,  and  the  earl  obsertedto  decfine 
in  his  highness's  favour. 
**  In  the  be^uning  of  the  parlmment,  the  <!arl 
was  apiMiinted  one  of  the  Lords  of  the  Arti- 
cle, to  prepare  matters  for  the  parliament, 
and  named  by  his  highness  to  be  one  of 

at  least  doubtful  $  though  it  was  found  to  be 
much  more  moderate  in  many   points,  than 
oould  have  been  well  expected  considering  tha 
heat  of  that  time.    There  was  a  limitation  put 
on  the  duty  of  subjects  in  the  article,  by  which 
they  were  required  not  to  resist  any  whom  God 
had  placed  in  authority  in  these  words,  *  while 
'  they  pass  not  the  boundsof  dieir  office :'  And  iA 
another  they  condemn  those  who  resist  the 
supreme  power  doing  that  thing  which  ap* 
pertaineth  to  his  chaige.    These  were  propo* 
sitions  now  of  a  very  ill  sound  :  They  were 
also  highly  offended  at  the  great  extent  of  th'# 
prerogative   in    the  point  of  supremacy,  by 
which  the  king  turnea  bishops  out  at  pleasure 
by  a  letter,     ft  was  hard  enough  to  bear  this  : 
But  it  seemed   intolerable  to  oblige  men  by 
oath  to  maintain  it.    The   king   might  by  a 
proclamation  put  down  even  episcopacy  itself^ 
as  the  law  then  stood:  And  by  this  oath  thf^ 
would  be  bound  to  roaintam  that.    All  meet* 
ing  in  synods,  or  for  ordinations,  were  here- 
after to  be  held  only  by  jiermtssion  :  So  thai 
all  the  visible  ways  of  preserving  religion  de« 
^lended  now  wholly  on  the  king's  good  plea- 
sure ;  And  they  saw  that  this  would  be  a  very 
feeble  tenure  under  a  popish  king.    The  being 
tied  to  all  this  by  oath   seemed  very  hard; 
And  when  a  church  was  yet  in  so  imperfect  A 
state  without  fitqrgy  or  discipline,  it  was  a 
strange  imposition  to  make  people  swear  never 
to  endeavour  any  alteration  either  in  churcb  or 
state.  Some  or  all  of  these  exceptions  did  run  8» 
genejrally  through    the   whole  body  of  the 
clergy,  that  ihey  were  all  shaking  in  tibeir  re* 
solutions.    To  urevent  th  if,  an  expkmation  was 
drawn  by  bishop    Paterson,   and   passed  in 
council.     It  was  by  it  declared,  that  it  was  not 
meant  that  those  who  took  the  test  should  be 
bound  to  every  article  in  the  confession  of  faitfa'i 
but  only  in  so  far  as  it  contained  the  doctrine 
upon  which  the  protestant  churches  had  settled 
the  reformation:    And  that  the  test  did  not  cut 
off  those  ii?/hts,'  \(hich  were  acknowledged  to 
have  been  in  the  primitive  church  for  300  years 
after  Christ :  And  an  assurance  was  eiyen,  thirt 
the  king  intended  never  to  change  the  govern- 
ment of  the  church.    By  this  it  was  pretended 
that  the  greatest  cKfliculues  were  now  removed. 
But  to  this  it  was  answered,  that  they  were  to 
swear  they  took  the  oath  in  the  literal  sense  dT 
the  words.    So  that,  if  this  expknation  waa 
not  conform  to  the  literal  sense,  iney  would  be 
peijured  who  took  it   upon  this  explanationi 
The  imposers  of  an  oath  could  only  declare  the 
sense  of  it :  But  that  could  not  b^  done  by  any 
other,  much  less  by  a  lower  authority,  such  aa 
the  privy  cQuacil's  wa3  confessed  to  be.    Ypt 
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a  Cominittee  of  the  .Articles  for  rdigiOD, 
which,  by  the  custom  of  all  Scots  ptulm- 
ments,  aod  his  majesty's  iostructioiis  to  his 
coDunissioiier,  at  this  time,  was  the  Ural 
thing  treated  of:  in  this  committee  there 
was  an  act  prqwred  for  seeming  the  Pl»tes- 
tant  religion  ;  which  act  did  ndify  the 'act 
appi^vmg  the   Confession   of  Faith,  and 


when  men  are  to  be  undone  if  they  do  not  sub- 
mit to  a  hard  law,  they  willin^y  catch  ai  any 
thing  that  seems  to  resol? e  their  doubts. 

'^  About  eighty  of  the  moat  learned  and  pious 
sf  their  clerg  v  left  all  rather  than  comply  with 
the  terms  of  tnis  law :  And  these  were  noted  to 
he  the  best  preachers,  and  the  most  zealous 
enemies  to  Poper}',  that  belonged  to  that 
church.  The  bishops,  who  thought  their  re- 
fusing the  test  was  a  reproach  to  those  who 
took  It,  treated  them  with  much  contempt,  and 
put  them  to  many  hardships*  About  twenty  of 
them  came  up  to  England :  f  found  them  men  of 
excellent  tempers,  pious  and  learned,  and 
I  esteemed  it  no  small  happiness  that  I  had  tlien 
so  much  credit  by  the  ul  opinion  they  had  of 
roe  at  court,  that  by  this  means  I  got  most  of 
them  to  be  well  settled  in  England ;  where  thev 
haTe  behared  themselves  so  worthily,  that  I 
haTc  great  reason  to  rejoice  in  being  made  an 
instrument  to  get  so  many  good  men,  who  suf- 
fered ibr  dieir  consciences,  to  be  again  well 
employ e(|,  and  well  iirorided  for.  Most  of  them 
were  formed  by  Ctiarteris,  who  had  been  al- 
wnvs  a  great  enemy  to  the  imposing  of  books 
and  systems  as  tests  that  roust  be  signed  and 
sworn  by  such  as  are  admitted  to  serve  in  the 
church.  He  had  been  for  some  years  divinity 
professor  at  Edinburgh,  where  he  had  formed 
the  minds  of  many  of  the  young  clergy  both 
to  an  excellent  temper  and  to  a  set  of  very  good 
principles.  He  upon  this  retired,  ana  uved 
private  for  some  years :    He  writ  to  me,  and 

Eve  me  an  account  of  this  breach,  that  was 
e  to  be  in  Uie  church ;  and  desired,  that  I 
woii^d  try  by  all  the  methods  I  could  think  of 
to  stop  the  proceeding  upon  the  test.  But  the 
Icing  bad  put  the  affairs  of  Scotland  so  entirely 
IB  tke  duke's  hands,  and  the  bishops  here  were 
BO  pleased  with  those  clauses  in  the  test  that 
renounced  the  covenant  and  all  endeavours  for 
any  alteration  in  churdi  and  state,  that  I  saw  it 
wa^  in  vain  to  make  any  attempt  at  court. 

**  Upon  this  matter  an  incident  of  great  im- 
portance happened :  The  earl  of  Argyle  was  a 
pixry  counseBor,  and  one  of  the  commissioners 
of  the  treasury :  So  when  the  time  limited  was 
near  lapsing  he  was  forced  to  declare  himself. 
He  Im  once  resolved  to  retire  from  all  em- 

eyments,  hut  his  engagements  with  duke 
uderdale's  party,  ano  the  enlan^^lemeuts  of 
bis  own  affairs,  overcame  that.  His  main  ob- 
jection lay  to  that  part  which  obliged  them  to 
endeavour  no  alteration  in  the  govemment  in 
church  or  stale,  which  he  thou|^t  was  a  limi- 
tatiw  of  the  lep^slature.  He  desired  leave  to 
eiqplain.  himn^lijia  that  point :  And  he  conti- 
mifld  always  to  affiiin,  that  the  duke  was  satis- 
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also  the  act  containing  the  Coronation  Oath, 
appointed  by  several  standing  acts  of  pailia- 
ment,  to  K>e  taken  by  all  our  kings,  and 
regents,  before  tb^  entry  to  the  exerciie  of 
the  government. 

This  act  w^  drawn  somewhat  less  binding 
upon  the  successor,  as  to  his  own  profession, 
but  full  as  strictly  ^ing  him  to  maintain  the 


find  with  that  which  he  proposed :  So  being 
catted  on  the  next  day  at  the  council  tsble  to 
take  the  test,  he  saM,  he  did  not  think  that  the 
parhament  d^d  intend  an  oath  that  should  have 
any  contradictions  in  one  part  of  it  to  another ; 
therefore  he  took  the  test,  aait  was  coosiateQt 
with  itself:  (Hms  rekUed  to  the  absolute  loyal- 
ty  in- the  test,  and  the  liraitMions  that  were  on 
it  in  the  confession :)  And  he  added,  that  he 
did  not  intend  to  bind  himself  up  by  it  from 
doing  any  thing  in  bis  station  for  the  amending 
of  any  tbin^  in  church  or  stale,  ao  €u  as  w^s 
consistent  with  the  Protestant  religioo  and  the 
duty  of  a  j(ood  subject:  And  he  tSoL  that  u  a 
part  of  his  oalb.  The  thing  past,  and  he  sat 
that  day  in  council ;  and  went  next  day  ^to  the 
treasufy  chamber,  where  he  repeated  the  sasae 
words.  Some  officious  people  upon  this  came, 
and  suggested  to  the  duke,  that  great  advaa- 
take  might  he  taken  against  him  fitMu  these 
words.  So  at  the  treasury  chamber  he  was 
desii'ed  to  write  them  down,  and  ^ve  them  to 
the  derk,  which  he  did,  and  was  ironiediatelr 
made  a  prisoner  in  the  castle  of  Edinbui|^ 
upon  iL  It  was  said,  this  was  high  treasoa, 
and  the  assuming  to  himself  the  le^^islativiB 
power,  in  his  giving  a  sense  of  an  act  ot  parlia- 
ment, and  making  that  a  part  of  his  oatb. 
It  was  also  said  that  his  saving,  that  he  did  not 
think  the  parliament  inteiiaed  an  oath  tlwt  did 
contradict  itself,  was  a  tacit  way  of  saying  that 
he  did  think  it,  and  was  a  defaming  and  a  spread- 
ing lies  of  ^e  proceedings  m  narliaroent, 
which  was  capital.  The  ubedyttiat  he  re- 
ser^'dd  to  himself  was  likewise  called  treason- 
able, in  assuming  a  power  to  act  against  law : 
These  were  such  apparent  stretches,  tliat  for 
some  days  it  was  behoved  all  this  was  done  only 
toafirignt  him  to  a  more  absolute  suhmrmoo, 
and  to  surrender  upsome  of  those  great  jocis* 
dictions  over  the  Highlands  that  were  in  his 
family.  He  dearedne  might  be  admitted^ 
speak  with  the  duke  in  private :  But  that  was 
refused^  He  had  let  his  old  corraspondenoB 
with  me  fall  for  some  years ;  But  I  thought  H 
became  me  in  ^ia  extremity  to  serve  bun  all 
i  could.  And  I  prevailed  with  lord  HaUftix  to 
speak  so  ofl  to  the  king  about  it,  that  it  came  10 
be  known :  And  lord  Argyle  writ  roe  some  le^• 
tersofthanksuponit.  6uke  Lauderdale  was 
still  in  a  firm  friendship  with  him,  and  tried  U^ 
whole  strength  with  the  king  to  pceeerve  hnn : 
But  he  was  sinking  both  ip  My  and  mind,  and 
was  hke  to  be  cast  off  in  his  old  ajpe.  llp<|i 
whidi  I  also  ^vailed  with  lord  Hah&x  to  oner 
him  his  service,  for  which  duke  Lauderdale 
sent  me  very  kind  niessages.  I  thoHgUt  thoir 
were  the  only  returns  that  I  *  ought  to  make 
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PniteitBQ^  refijfioii)  in  tfn^ireblic  pifrtiMiiop 
thereof,  and  to  piittlie  lami  concemiiig  it 
io  execution,  ana  also  apponiliiig  a  ftutfaer 
teat,  beside  theibrmer,  to  exdiode  papists 
fit»m  places  of  pabfic  trust ;  and  becaosetbe 
fines  of  snob  as  should  act,  without  taldnff 
the  test,  appeared  no  belter  then  discbaiged, 
if  &llin§f  in  the  hands  of  a  Pojttsh  saccesiK)r, 
and  some  accountingf  any  limitation  worse 

him  for  ail  the  injuries  he  had  done  me,  thus  to 
aerre  him  and  lus  friends  in  distress.  But  the 
duke  of  York  took  this,  as  he  liid  eTery  thing 
from  me,  by  the  worst  handle  possible.  He 
said,  I  woukl  reooacile  myself  to  the  greatest 
cinemies  I  had  in  opposition  to  him.  Upon  this 
it  was  mft  thought  fit  upon  many  aoeounts  thai 
I  sbouki  go  and  see  duke  Lauderdale,  which  I 
had  intemled  to  do.  It  was  well  known  I 
kad  done  him  acta  of  fri^dship :  So  the 
acandal  of  being  in  entnity  with  him  was 
•rer:  For  a 'Christian  is  no  man's  enemy: 
And  he  wUl  always  study  to  oreroome  evil  With 
good. 

^*  Lord  Argvle  was  brought  to  a  trial  for  the 
words  he  hSi  spoke.    The  fact  was  certain : 
So  the  debate  lay  in.  a  point  of  law,  what  flpiilt 
conid  he  made  out  of  his  words.    Lodoiart 
pleaded  three  hours  Ibr  htm,  and  shewed  so 
manifestly  that  his  words   haid   no  sort  of 
criminousness,  much  less  of  treason  in  them, 
that,  if  his  cause  had  not  been  jndged  before 
his  trial,  no  harm  oould  hats  come  to  him. 
The  court  that  was  to  judse  the  point  of  law 
(or  the  rdevancy  of  the  UEel  as  it  is  called  in 
Scotland)  oonslsted  of  m  justice  general,  the. 
justice  cfeik,  and  of  fire  judges.    The  justice 
general  docs  not  vote,  unless  the  court  is 
equally  divided^    One  of  the  judges  was  dei^, 
and  so  old  that  he  could  not  sit  all  the' while  the 
trial  lasted,  but  went  home  and  to  bed.    The 
other  four  were  equalK'  divided :   So  the  old 
udgB  was  sent  fiir :  And  he  tinned  it  against 
ord  Argyle,    The  jury  was  only  to  find  the 
fact  proTod:   But  yet  they  were  officious,  and 
found  it  treason :  and  to  make  a  shew  of  im- 
partially, whereas  in  the  libel  he  was  charged 
)vith  perjury  for  taldn^  the  oath  falsly ,  they  ac- 
4|uitted  him  of  the  periory.  No  sentence  in  our 
age  was  move  nniversally  cried  out  on  than  this. 
Ali  peofde  spoke  of  it,  and  of  the  duke  who 
drove  it  on,  with  horror :  All  that  was  sidd  to 
lessen  that  was,  ihat  duke  Lauderdale  had  re- 
stored thf)  family  with  such  an  extended  juris- 
diction that  he  was  really  &e  master  of  aU  th^ 
highlands :  So  that  ift  was  fit  to  attaint  him^  that 
by  a  new  restturine  him  these  grants  might  be 
better  limitedL    This,  aa  the  duke  wrote  to  the 
Icing,  was  aH  he  intenided  by  it,  as  loiid  Hdifax 
aastired  me.    But  lord  Aslgvie  w^  made  be'> 
iieve,  that  the  duke  inlend^to  proceed  to.  exe- 
cution. '  Some  more  of  the  guards  were  ordered 
to  oome  to  Edinburgh.    RiSnna  wsre  also  fitted 
fiirhim  in  the  common  jail,  to  which  peers  use 
io  be  removed  afew  days  before  diair  execn- 
tian.    And  a  person,  or  quality)  whom  lord  Ar- 
gyls  oevor  muiied,  afiiii]^  to  h^n  09  lq|i  ho- 


tekH'  ill  «Mlflmn,  shAtil  Wrig  eontent  to 
pilt  no  limitlitk>tt  on  the  crown,  so-if  might 
consist  vpith  the  riaf(4y,  and  secnrity  of  the 
P^testant  religion,  it  was  ordained,  thtft  all 
such  Unecy  -and  foHauHnres  should  apper- 
tain the  one  half  to  the  informers,  ano'  the 
other  liaif  shoidd  be  bestowed  on  pious  uses, 
according  to  oertaiu  rules  expresi<ed  in  the 
act. 
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nour,  that  he  -heard  one  .who  was  in  great 
favour  say  to  tiie  duke.  The  tiling  must  bo 
done,  and  that  it  would  be  easier  to  satisfy 
the  king  about  it  alter  it  was>  dbn^,  than  to  ob- 
tain his  leave  fi>r  doing  it.  It  is  certain,  many 
of  the  Scottish  nobility  did  believe  that  it  was 
intended  he  shookl  die.  , 

'*  Upon  these  reasons  lord  Argyle  made  Ms 
escape  out  of  the  Castle  in  a  disguise.  Others 
suspected  those  storieawere  sefit  to  bim  on  pur- 
pose to  frighten  him  to  mdeeius  escape;  is 
that  whioi  would  justify  further  severitiea 
against  him.  He  came  to  London,  and  Inrked 
ror  some  months  thet«.  It  was  thought  I  vras 
in  his  secret  But  though  I  knew  one  that 
knew  it,  and  saw  many  pap€^  that  he  tlien 
writ,  giving  an  account  of  all  tliat  matter,  jbt 
I  abhorred  lying :  and  it  was  not  easy  to  have 
kept  out  of  tne  cknger  of  that,  if  I  had  seen  him, 
or  known  where  he  was  :  so  I  avoidecf  itby  not 
^  'seemg  him.  One  that  8%w  him  knew  him,  aiSd 
went,  and  told  the  king  of  it :  but  he  would 
have  no  seareh  made  far  him,  and  retained 
still  very  good  thoughts  of  him*  In  cme 
of  lord  Aisle's  pniers  he  witt,  that,  if 
ever  he  was  admitted  :to  speak  with  the 
king,  he  oould  conviiMe  jnm  how  much  he 
merited  at  his  handJl  by  that  which  had  dmwn 
the  Duke^sindignatKHvon  liim#  Hethat  shewed 
me  this  explained  it,  that  iu  the  dake^s  first  b^- 
in  S^cotlandy  when  he*  apprehended  tint  the 
king  might  have  consented  to  the  dxdiiHkm;  lie 
tvieS  to  engage  kfd  Ai^yle  to  stisk  to  him  in 
that  •case;  who  told  him,  he  Would  always  be 
true  £0  tlie  king,  and  likewise  to  him  when  it 
should  oome  to  his  turn  to  be  king,  but  that  he 
would  go  no  farther,  nor  engage  himself  in 
case  the  king  and  he  sliould  i|uwrel. 

*^  1  bad  lived  many  years  in  great  friend- 
ship with  the  earl  of  Perth:  I  lived  with  him 
'  as  Hi  father  with  a.  son  tor  above  twelve  years  : 
and  he  had  reaUy  the  submissions  of  a  child  to 
me.  So,  he  having  been  on  ton!  Ar^^yle's  jury, 
(  writ  him  a  letter  about  it  with  the  fi-eedom 
that  J  thougiit  became  me :  he,  to  merit  at  the 
duke's  bands,  shewed-  it  to  him,  as  he  himself 
confessed  to  W.  I  oould  very  easily  forgifc 
him,  but  could  not  esteem  him  much  aAer  ao 
unworthy  an  action.  He  was  then  aspiring  to 
great  preferment,  and  so  sacriticeil  me  to  ob- 
tain favour  :  but  he  made  greater  sacrifices  af- 
terwards. The  duke  now  seemed  to  triumph  In 
Scotland.  AU  stooped  to  him.  The  presby-^ 
tBiian  party  was  maoh  depressed.  Hie  best  oi 
the  elevgy  were  turned  out.  Yet,  with  ail 
this,  be  was  now  more  bated  there  than  ever. 
Uird  ATgvle*a  buflineia  made  him  be  looked  on 
3  1' 
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k  was  laid  iiide,  and  the  oommittee  dia- 
cbaiged  any  more  to  meet,  and  inatead  of 
tfak  act,  there  was  brought  id  to  the  parli^ 
mcot,  at  the  aame  time,  wish  the  act  of  auc- 
oesaioB,  a  short  9fii  ratifymg  all  formar  acts 


as  one  that  would  {Nrore  a  terriUe  master 
when  ail  should  come  into  his  hands."  1  Bur- 
net, 515. 

Lahig's  Account  is  very  yaluahlefi^rthere- 
icctions  mterwoven  in  it : 

**  The  act  of  suooesaon  had  paaaed,  op  the 
promise  of  the  two  brothers  to  grant  e?ery  as- 
curily  fiir  the  protestant  iaith  which  the  parlia- 
ment should  require  ;  but  the  performance  of 
thb  public  and  solemn  assurance  does  no  credit 
to  tbesinceritjof  James.  When  demanded  so 
loudly  that  it  could  no  longer  be  withheld,  the 
sccunty  of  the  orotestant  reliffion  waa  insidi- 
ooaly  convertea  into  a  test  or  paasire  obedi- 
ence, for  the  security  of  the  throne.  A  decla- 
ration from  persons  m  office,  of  their  adherence 
to  the  prolestantrdigion,  was  at  first  proposed. 
The  court  party  subf  oined  a  recognition  of  the 
supremacy,  a  disarowal  of  the  covenant,  and 
an  oUigateon  never  to  asaemble  in  order  to  de- 
liberate on  ciril  or  eccksiastical  aflbirs,  with- 
out the  king's  permission;  never  to  rise  in  arms 
without  his  authority,  nor  otherwise  to  endea- 
vour an  alteration  of  government  in  church  or 
state.  The  oath  was  to  be  received  under  the 
penalty  of  confisoation,  and  to  be  sworn  accord- 
m§[  to  its  lit«ral  acceptation,  by  allpersona  in 
civil,  militwy,  mr  ecdeaastical  omees  ;  the 
king's  kgitimaie  brothers  or  sons  exoqited : 
and  as  the  test  was  meant  to  incapacitate  the 
Mesbyterians,  it  was  extended  to  the  whole 
My  of  electors,  and  members  dected  to  serve 
in  pariiament.  [Fountainkall's  Memoirs,  MS. 
Buniet,ii.  SS9;1 

*'  Such  a  violent  invasion  oftheir  privikges 
excited  fierce  debates.  The  presbyterians  wcrald 
have  dispensed  with  thesecurity  of  religion,  to 
avoid  a  test  which  the  duke  urged  as  a  political 
engine,  and  wluch  the  bishops  regarded  ss  a  sa- 
lutary expedieni  for  the  preservation  of  their 
oitler,  against  the  danger  to  be  apprehended 
from  a  presbylerian  parliament.  liord  Belba- 
ven  ofaaerved  that,  however  secure  from  the 
effificts  of  innovations  which  themselves  might 
attempt,  they  had  no  pfovision  topresarve  their 
religion  against  apopidi  or  fiinatiMl  succesaor ; 
hot  the  words  were  no  sooner  uttered  than  he 
was  sent  to  the  Castle.  Argyle,  with  more 
moderation,  dephNred  the  frequen^  of  rdiffi- 
ons  oaths,  but  opposed  the  exeniption  of  Sie 
royal  lamily,  as  a  pennission,  if  not  sn  en- 
couragement, for  men  to  depart  IWmi  the  na- 
tional church.  If  an  exemption  were  to  be 
made^  he  propoaed  thaiit  should  he  expnssly 
confined  to  tbeduke ;  butwhen  the  latter  rose 
to  resist  the  motion,  Argyfe  Isdared  in  oondn- 
^on,  that  the  exception  was  pernicious  to  the 
prolestant  fahh,  and  nolwithstuiding  a  previous 
ihtiraatiott  whidi  he  Imi  given,  that  he  would 


made  for  tesosnrity  oftePM(e8laBtll£• 
gion,wfaichiadlefirstcl'thepriBted  actsof 
this  parliament. 
^Attho  passing  of  this  act,  die  eari^posed 
^  that  these  words,  <Andall  acts  agunst  Po* 

« pcry,'  might  be  added,  which  was  oppoaed 

I        _ 

oppose  whatsoever  was  adverse  to  rdigkm,  hit 
wwds  were  observed  to  produce  a  deen  and  in- 
delible impression  upon  James,  bat  the 
oppositioo  to  the  test  was  ineAectual,  nor  was  a 
delay  admitted  for  a  single  night.  As  it  wii 
difficult  to  sscertain,  or  to  define  with  accuracy 
what  was  the  precise  standard  of  tbepvotertuit 
reliffion,  Dnlrymple,  the  president,  sugjierted 
asthe  rule  of  faith,  the  earhest  coufeision  of 
the  firstreformers,  framed  to  expose  the  errors 
of  popery,  and  to  justify  their  rraiataiice  to  tht 
queen  rttfont ;  and  ratified  by  the  first  parlia- 
ment of  James  6.  when  Mary  was  coaapelled  to 
resign  her  crown.  It  was  artfully  proposed  is 
irreconcileahle  to  the  test,  and  hddbeeii  disused 
so  louffto  make  way  fhr  the  Westminster  cnofos* 
sion,  Uiat  the  contents  of  it  were  unknown  is 
the  illiterate  prelates ;  and  were  adopted  with- 
out being  understood  or  even  road.  The  test 
was  accordingly  framed,  and  approved  by  a 
m^ority  of  seven  votes.  ^  It  appeanid  wnca 
examined,  to  be  a  mass  of  the  most  absurd  con- 
tradictions A  long  inconsistent  oath  was  pre- 
scribed, to  adhere  according^  to  thia  obsdets 
confession,  to  theprotestant  mith,  yet  by  tbs 
jecognition  of  supremacy,  to  conform  to  what- 
soever religion  tne  king  mif[fat  aj^oint ;  to 
maintab  the  former  presbytenan  disctpKne,  yet 
to  attempt  no  alteration  in  the  present  episcopal 
form  of  the  church  ;  to  aUiire  the  doctrines, 
and  to  renounce  the  right  of'^resistaDoe,  but  at 
the  same  time,  as  a  rSigious  duty  incumbent 
by  the  confession  upon  good  subjects,  to  rs* 
press  the  tyranny  and  to  resist  the  oppresnoa 
of  kings.  No  sincere  presbytevian  could  nib- 
scribe  the  oath.  None  of  the  epiaoopal  persua- 
sion could  assent  conscientiously  to  the  confes- 
sion of  faith.  A  papist  couU  accept  of  neither. 
But  when  both  were  conjoined  j  and  when  every 
explication  difierent  from  the  literal  sense  was 
disavowed,  it  was  impossible,  without  penury, 
either  to  receive  the  test  or  to  reeoncite  the 
contrsdidory  terms  in  which  it  was  framed* 
|;fiumet,5dl.  Fountainhall's  Mem.  MS.  Bee. 
1. 149.  Wodrow,  ii.  105.  Arayle's  Case,  p.  S, 
written  by  sir  James  Stewart.  J 

'*  The  parliament  concluded  with  lit^  credit 
to  the  reputation  of  Jamea.  Whatevcc  was 
his  moral  or  his  private  qualities,  it  wwm  ob- 
served that  he  inherited  al  the  obstinney,  and 
the  same  species  of  political  insincerity,  which 
his  fbtber  possessed  ;  but,  in  the  managfmoDt 
of  pariiaraent,  diso^vered  little  capaa^  for 
the  nice  conduct  of  pubttc  afiyra..  [roua- 
tainhall's  I>ec.  1.  157^3  To  evade  the  pto^ 
mise  of  an  additional  security  for  the  pro- 
lestant foith,  he  deceived  simI  end«asottred  to 
«nlansie  the  presbyteriansin  an  ensnariogtest 
From  nia  own  violence,  he  waa  over-readied  by 
Dnliymple^aiiddie  otih  atendad  tn  fxsiude 
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by  the  adfocsle,  and  ^omeoF  the  elergy,  w 
mmaeeiMiy,  but  the  motimi  beio^  seoondM 
by  wr  Qeatge  Lockbart,  uid  tbe  tbian  m^- 
imit  of  tbe  aessioii,  now  turned  out,  it  was 
yiddedto,  and  added  without  a  rote,  and 
this  act  being*  still  not  thought  snffioient,  and 
— -^ — ' 

tbe  presbyterians,  was  rendered  adTerse  and 
ei|n«ly  iireoondleable  to  every  religious  per- 
suasion and  sect  A  test  isontradiotedthroueb- 
out  by  the  ooniessiott  of  faitb,  was  expected  to 
be  abandoned ;  but  the  court  party  was  inuaed 
to  political  oaths.  The  duke  was  determined 
aottofbmothepolitisalMlrantatfes  of  a  test 
from  wlrichhewasreiieTedhinisMf;  a  strange 
exampleof  the  nature  of  pcraecution,  and  of 
his  Gbaracter,  m'  exacting  from  the  pr«d>yte- 
rians  an  admowledgtanent  of  the  eccfesdaslical 
aapranacy  of  the  crown,  which  his  own  re- 
Hjnon  disafowed,  and  did  not  permit  him  to^ 
smcribe.  The  estaUisbed  dergy  were  tbe 
firstio  dissent. 

^  The  earlof  Aivyle,  when  required  by  tbe 
dnketo  subscribe  the  test,  was  admonisheti  pri- 
vately, by  the  bishop^  of  Edioburgli,   not  to 
min  an  undent  fiunily,  nor  to  augment  the  re- 
aentUMnt  which  his  opposition  ha3  kindled.  In 
the  late  pariiament  an  attempt  had  been  made, 
widi  the  dnke^s  concurrence,  to  divest  him  of 
his  fiunily  jurisdictions  and  estate.    A  special 
commission  was  proposed,  instead  of  the  ordi- 
qary  jodicatiires,  in  order  to  examine,  or  raUier 
to  resume  the  gift  ofhis  lather's  fbrfeituie;  he 
was  refused  access  to  the  king  for  protection  ; 
he  was  displaced  «with  Dalrymple  from  tbe 
court  of  session ;  and  no  doubt  can  remain  of 
the  duke's  intention  tit  ruin  a  potent  nobleman, ' 
whose  implicit  and  unreserred  support  he  de- 
spaired to  obtain.    Ai^le,  aware  or  the  danffer, 
woidd  httre  resigned  his  employments;  but 
on  obtaining  tbe  duke's  approbation,  he  ac- 
cepted the  tcA  as  a  privy  counsellor,  with 
an  explanation.     His  explanation  was  gra- 
ciously received.    He  resuBBcd  his  seat  on  the 
duke's  invitation,  but  dedined  to  vote  on  the 
general  explanation  which  the  council  pro- 
nounced that  day  upon  the  test.    Next  day, 
be  was  req^iired  in  conndl  to  renew  the  oatii, 
as  aconumssioner  of  treasury,  and  when  he 
referred  to  his  former  explanation,  it  was  cla- 
morously demanded.    Alarmed  at  this  eager 
iBiportant^,  he  acknowledged,  but  refused  to 
subscribe  tne  exrianation,  and  was  immediately 
displaced  from  thecoandl  board.    A  few  dajs 
afterwards  he  was  enjmned  to  enter  prisoner  m 
the  castle,  and  was  aocuaed  of  leasing-making, 
periHry  and  treason ;  of  depraving  the  laws,  and 
assigning  the  legislative  powers  of  the  stated 
[Wodrew,  3.  7.  &c.  Burnet,  8.  335.] 
'  "  No  man  could  believe,  tfiat  the  mintsterial 
cabal  was  so  bold  and  flagitious,  or  that  the 
dnlce  was  of  such  a  ductile  or  tyrannical  dispo- 
sition, as  to  persist  In  a  judicial  trial,  in  order  to 
dorive  Arg^leof  his  honours,  his  estate,  and< 
life.    Nothing  farther  was  apprehended  at  first 
than  a  design  to  extort,  by  menaces,  a  more 
aaajile  anhmiwim ;  tbefUTeBdnrof  jiis  jans* 


several  members  deafa^g  other  additions, 
and  other  acts,  a  promise  was  made  by  his 
royal  hiffhness,  in  open  psoikmeat,  that 
time,  ana  oplKHtunky,  should  be  given,  to 
bring  in  any  other  act,  which  should  bn 
thought  necessary  fbr  farther  securing  th« 


dictions,  and  a  part  of  hts  estates.    £%ht  ad- 
vocates, who  signed  an  opinion  that  the  expb- 
nation  was  legd,  were  severdy  threatened ;  tfa* 
assistance  of*  liockhart  was  ihrice  prohibited, 
and  was  only  granted  from  an  apprehensiott 
that  Afgyle,  if  deprived  of  the  benefit  of  coun- 
sel, might  refuse  to  plead.    The  iniquity  of  the 
whole  trial  is  manifest ;  but  it  is  proper,  and 
ofUn  profitable  in  history,  to  investigate  die 
mhinte  oarticuhuv,  and  to  record  the  infamy  of 
each  juoge,  as  a  warning  to  others,  and  as  a 
wholesome  examide  to  future  times.    When 
Afgyle  wasarratgned  at  the  bar  of  the  justi- 
ciary court,  his  explanation  of*  the  test  was  per^ 
verted  throughout    That  the  pailiaiiient  never 
meant  to  impose  contradictory  oaths,  was  con- 
verted by  Mackenzie,  the  king's  'advocate,  into 
a  tacit,  defomatory  implication,  that  audi  con- 
tnulictoiy  oaths  wereactnafly  imposed  by  par- 
liament: Thathe  took  the  oath  m  teas  it  was 
consistent  with  itself  and  with  the  Protestant 
religion,  implied,  maliciously,  that  it  vras  con- 
sistent with  neither :  That  he  was  not  thereby 
^eduded  from  such  aheratMns  as  he  tfiought 
advantageous  to  the  church  or  state,  rdeased 
from  every  obligation  contained,  in  the  test: 
And  that  he  understood  this  to  be  a  part  of  his 
oath,  transferred  the  legislative  power  of  the 
estates  to  himsdf.    By  means  of  such  misera- 
ble comments,  leasine-making,  penputy,  and 
treason  were  deduced  nom  a  perveraon  of  the 
most  innocent  words.    The  pleadings  are  ex- 
tant, and  the  arguments  of^Loddiart  reflect 
disbonoor  on  the  public  accuser  and  infiuny  on 
the  court.    He  demonstrated  to  the  secret  con- 
viction of  the  judges  themselves,  that  th6  ex- 
planation,^ from,  amounting  to  treason,  was 
noteven  criminal ;  and  that  the  paitioalar  ex- 
pressions were  of  the  most  innocent  import, 
necessary  to  disbnrden  the  censdenca  Irom  per  • 
iury,  and  strictly  teal.    But  the  ^nstion  nad 
be^  already  pRgodged  in  council.    The  court 
was  adjonmed  ;  but  the  judgea  centiniied  sit- 
ting till  midiuffht,  to  determine  on  the  rde* 
vancy  of  the  miel,  whether  in  point  of  law  the 
exphmation  of  the  test  was  sufiicientto  coasli- 
tnte  those  crimes  which  tbe  indntment  con* 
tailed.    Collington,  an  oU  cavalier,  and  Har- 
carse,  a  just  and  learned  judge,  proknignd  the 
ddiberatiouii  on  the  indictment,  and  oppoaed 
its  relevancy,  which  was  supported  by  Newton 
and  I^orret,  the  former  iustmmenta  of  Laodsr- 
dale's  corruption.    Queendbeny,  wha 'presided 
as  jn^ice  general,  had  hinnelf  recdnad  die 
teat  with  an  explanatkm ;  and  in  this  delical» 
situation,  when  the  judges  were  equally  divi--' 
ded  on  the  question,  nis  private  conviction  was 
sufficiently  attested  by  his  refusal  to  give  a  de^ 
cidve  vote,  or  finidt  te  pnfermant  and  ik* 
v«urof  conrtbytba  acqoittalof.Aigylc.    Ta 
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Protestant  n^ifftm:   >at  tiiomgh   gciigal 

jpeisoD^,  both  before  ^d.  after  pa8nii|f  ijbe 
apt  for  the  test  (here  fubjobed)  did  gi?e  in 
liieioorials,  and  ovi»rtures,  yel  they  were 
never  suffered  to  be  i^j  either  .in  artidilS) 
«r  iNurliament,  bi^  in^place  ot  aJ),  this  ir^ 


fothelert  was«lill  obtrwled^  ^^^ „ 

of  Aat  natutfts  su£fer«l  to.be  heaed^  after 
onoe  that  act  past,  thMi^  eiren  atpamngit 
the  promisa  waa  renewed. 
Ae  lor  tht  test,  it  waa  firftbrcmght  into  the 
parhament  without  meitfinninj^  the  Can- 


>~m  ■!■ 


r%^Yp  him  from  this  dis§fraoefiil  dilemma, 
Nairn,;  a  superannuated  judge,  whose  atteod- 
9]^  had  been  long  dispensed  with,  was  roused 
irpm  his  bed  at  midnight;  and.  the  proceed^ 
ings  were  read  over,  as  he  had  not  heard  the 
debate;  bathe  dropped  asleep  till  awakened 
lor  his  vqte.  .The  interlocutor  was  pranouncad 
next  day,  in  tl^e  strict  forms  of  uDmbetaotial 
justice;  Un«0nscipus of  ihist  midnight  divan, 
Argy]e  an^  his  counsel  were  overwhelmed  with 
surprise  .ayd  despair.  They  deolined  anv  chal- 
lenge pf  the  jurors,  or  examination  of  tne  wit- 
nesses ;  or  disdained  to  ranew  an  unavailing  de- 
fence- The  jury  asserted  their  full  share  of  in- 
famy, in  this  iniquitous  transaction.  Montrose, 
the  chanceiloror  foreman,  dishonoured  the  re** 
patadtioQ  derived  Irom  lus  grandfather,  in  order 
to  avei^  his  death  ;  and  .of  eleven  peers  and 
four  commoners,  .seven  were  privv-counseUors, 
personal  enemies,  deeply  engageq  in  the  prose- 
cution of  Argrle,  From  a  cross  affeolatUMi  of 
impartWity,  they  acquitted  iiim  of  penury  m 
receiving  me  oaqi  in  a  false  acceptation,  but 
found  by  an  unanimous  vendict,  that  he  was 
Ipilty  (^'  treason  and  leasing  making  to  th^ 
full  extent,    [fiuniet.    Argyle's  Case,  ii.  6. 

.8,88.1;     . 

^  It  is  in  vain  for  apok)getical  historians  to 
pretend,  and  in  vain  for  James  to  assert  in  Ids 
MemoivB,  that  nothing  more  was  intended  than 
to  wr^'vome  dangerous  jurisdictions  out  of  the 
hands  of  Aiigyle.    A  man,  who  has  perverted 
theoourqeoFjustice,  in  order  to  acquire  an  un- 
due power  over  another's  life,  hais  no  daim  to 
credit  for  the  motives  which  it  may  be  oonve- 
nieat  to  om^  when  his  victim  has  escaped. 
Aii^yle  h%d  already  offered  to  surrender  those 
junMietiens,   unconditiDnaHy,    to    the   king. 
The  deeigii  was  to  niiu  the  liead  ef  thepresby- 
terian  party,  and  to  divide  tlie  estates  among 
theduWs  hfends.    Whatever  were  their  ori- 
ginal d4Ndgns. against  his  life,  hia  execution,  if 
sentence  were  once  pnmonnce«l,  was  a  single 
additional  step  which  their  safety  might  le- 
ooke,  and  which  the  duke's  authority  was  suf- 
ficieot  to  sustain.    When  conviiled  formeriy  of 
the  same  fictitious  crimes,  he  was  preserved  by 
Laoderdale,  whose  influence  had  now  declined, 
and  he  discovered  that  no  Ikvour  was  to  he  ex- 
pected at  court.    On  the  return  of  his  messen- 
ger, he  was  informed  of  the  king^s  instructions, 
uiaC  the  sentence  should  be  pronounced  and 
the  execution  suspended  ;   but  every  circum- 
atance  seemed  to  announce  that  his  aeath  was 
ceaolved.    The  military  were  ordered  to  town, 
and  his  guards  were  doubled  s  apartments  were 
provided  fop  his  reception  in  the  public  gaol,  to 
winch  peers  were  mmally  removed  from  the 
eaatle  before  eBecntion ;  and  the  dark  and  am- 
Ugwnm  f^qnkaam  of.  A»  ^iiloa  and  bis 


creatures  implied  that  his 
necessary,  and  that  it  would  be  easier  to 
satisfy  the  king  whan  the  deed  was  done, 
thim  to  procure  his  preriouacoiisent  Wbdiitr 
th^ge  insinuatioBS  were  emptoyed  to  intimtdatp 
Ajgyle,  he  eaomed  that  evening  in  the  train  of 
his  dangfater  in  law,  the  lady  Sophia  iindaaj, 
disguised  as  her  page.  JSeutence  of  attainder 
was  immediatdy  pronounoed.  His  honours, 
estate  and  life,  were  forfeited  in  bos  aksenoe ; 
his  arms  were  reversed  and  ton  ;  Us  poste- 
rity was  incapaeitaied ;  and  a  lat^^  rewird  of- 
fered for  bis  head.  Notwithstandmg  a  geaeial 
alann>  and  a  vigilant  pursuit,  he  was  oomlaoted 
to  London,  by  Veitcb  a  clergyman,  thiougii- 
unfreqdc6ted  roads;*  and'Charics,  who  pos- 
sessed not  the  common  justice  to  pardonand  re- 
stwe  him,  had  the  generosity  not  to  enquire  af- 
ter the  {dace  of  his  retreat.  [Areyle'a  Caae, 
191.1  Burnet  Wedraw,ii.  S13;  Fount  Doe. 
i.  167.] 

^^  Never  was  a  sentence  productiTe  of  more 
execration  and  hocror ;  never,  periupa,  waa  a 
sentence  mnte  fkigitiottsly  obtamed,  thtHi  tho 
attainder  of  Argyle.    Evmi  the  episcopal  party, 
whom  James  had  attached  to  his  person  and  in- 
terest, were  indignant  at  the  ahanwlsas  prosti- 
tution of  justice,  and  the  deprairity  of  the  prime 
ndiility,  who  had  descended  to  the  basest  of-- 
fices,  m  order  to  accomplish  the  ruin  of  an  an- 
cient house.  But  the  presbyteriana  were  strack 
with  consternation  and  despair.    The  most  ob- 
noxious of  such  aa  had  opposed  the  test,  and 
among  these  the  earl  of  Loudon,  Dalmnple  tho  - 
late  president,  Stewart  an  advocdte,  Fletcher  of 
Salton,  retired  to  the  continent.    The  duke  of 
Hamilton,  and  ihe  proprieldrs  of  twenty  sheriff- 
ships, or  extensive  regalities,  rather  than  receive ' 
a  test  so  pernicious  to  Argvle,  sulfered  their 
hereditary  jurisdictions  to  iapse  and  revert  to 
the  crown.    [Wudrow,  ii.  S95.]     From  the 
horror  and  antipathy  which  the  sentence  inspi-  • 
red,  the  mesbyterians  became  ever  afterwards 
iireconciieable  to  James.    He  allowed  them, 
they  said,  to. continue  protestants,  butif  tibey- 
once  ventured  to  assert  their  feith,  not  the  most 
uniform  nor  meritorious  services  oouM  atone 
for  a  single  act  of  opposition  or  of  seal.    [Fount. 
Mem.  MS.}    Their  feara  ware  commimieatoi 
to  those  who  had  urged  hisexohuion  with  such 
violence  in  England,  and  whom  tiie  dissolution 
of  the  last  parhament  of  Charles  had  left  mipro-. 
tected  i  and  Arcfyle's  Case,  which  was  printed 
in  London,  produced  a  deep  impression  on  the 
public  mind .    From  tlie  come  idence  of  the  tvi'O 
events,  hisattamder,  at  the  doke's  instigation, 
wascompared  n  Jtji  the  acquittal  oi  Shaftesbury, 
against  whom  it  appMunod  that  the  king  faims()|f 
iuiii  condescended  to  soUcit  evidonee,  if  not  to 
j)ioeti|etheait8ofsahomation.  ^Ra^,l,609L^  • 
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ftHkm  of  Ffiitit,  iud,  tfter  several  hmns 
|Mate,ibr  adilifig^  the  Confession  of  Faith, 
mad  nmny  other  additions,  and  alterations,  it 
'  was  past  at  the  first  presentin^ir,  albeit  it  it  as 
«aniestly  prest,  by  near  half  the  parliament, 
dial  it  might  he  delayed  till  next  nomlug-, 
the  dratight  beings  so  much  changed  and  iu- 
tertined,  that  many,  eren  of  the  roost  cn- 
ffag«d  in  the  debate,  did  not  snfHciently  an- . 
oeratand  it,  and  though  tb^y  took  notes, 
knew  not  precisely  how  it  stood.  And  this 
trasindeefl  the  earl's  case  in  particular,  and 
tiie  cause  why,  in  Toting,  ne  did  forbear 
ekber  to  approve,  or  disapprove. 
'*  His  part  in  the  debate  was,  that  in  the  enti7 
«f  it,  he  said,  that  he  thought,  as  fisw  oaths 
riiould  be  required  as  could  be,  and  these  as 
ihoit  and  clear  as  possible:  that  it  was  his 
hutadMe  opinion,  that  a  very  small  alteration 
in  these  acts,  which  had  been  used  these  SO 
Years,  might  serre,  for  it  was  manifest,  and 
ne  attested  the  whole  parliament  upon  it, 
ihat  the  oath  of  allegiance,  and  declaration, 
had  eflectoally  debarred  all  fanatics  from 

niere  was  nothing  similar  to  the  cofmption  of 
the  peers  and  jurors  of  Argyle ;  except  tne  venal 
evidence  which  was  allotted  in  En^and  to  the 
vilest  of  mankmd.  But  the  exdusionists  anti- 
c^Mited  their  own  destruction,  from  the  attempt 
to  ruin  the  two  protestant  eaHs  ;  and  if  such 
were  the  first  firuits  of  the  duke's  administra- 
tion in  Scotland,  what  was  to  be  expected  from 
hislyraiiqical  disposition  when  he  should  ^scend 
the  mrone  P  'What,  hut  the  most  sanguinary 
rd^  of  proscription  and  terror  ?  the  fear  of 
which  was  productive  of  extensive  consph^ades, 
ta  which  the  patriots  of  each  kingdom  were  in- 
Tohed."   4Laing*s  Scotland,  116. 

The  following  passase,  in  what  Macphenson 

Sttblished  under  the  tiUe  pf '*'  The  Life  of  King 
ames  the  Second,  written  by  himself,^'  (see 
the  Introduction  to  Clarendon's  Case,  vol.  a, 
!»..  291,  of  this  Culld^tion),  contains  the  asser- 
tion in  the  Memoirs  of  James,  to  whidi  Mr. 
Idling  alludes : 

**  Dec.  18, 1681.  Letters  sent  in  form,  fivr 
passing  sentence  on  Argyle ;  but  not  to  be  put 
in  execution  tiO  further  orders. 

"  It  was  neither  the  king's,  nor  the  duke's 
intentions  to  take  away  either  the  life  or  estate 
of*  Argyle.  But  to'  make  use  of  that  occasion 
to  get  him  more  under  their  power,  and  to  for- 
feit certain  jurisdictions  and  superiorities  which 
be  and  his  predecessors  had  surreptitioOsIy 
obtained  and  most  tyrannically  exercised.  The 
king  respited  his  sentence.  He  was  glad  to 
g»ei  those  superiorities  and  oflSccs,  which  be 
UKNighttoo  great  for  anyone  sul^ect,  out  of 
imch  had  hands.  He  escaped  by  means,  of  his 
daughter.  Some  of  the  council  advised  thtX 
she  should  be  pnbliMy  whipped  through  the 
strnis  of  Edinburgh.  The  duke  prevented  it, 
and  said,  smiling,  *  That  they  were  not  used 
*  to  deal  so  cruelly  with  ladies  in  his  country.' 
Put  notwithstandmg  the  duk«  designed  no  real 


gettmg  into  filaoes  ef  tmst/Ult  that  time :  it 
was  true  some  papists  had  swafiowetl  die 
oath  of  allegiance,  and  therefore  a  word  or 
two  only  of  addition,  to  guard  against-them, 
was  all  he  judged  necessary. 
"  And  thereafter,  where  in  the  close  of  the 
act,  the  kimsf's  sons,  and  brothers,  were  iiii- 
tended  to  be  dispensed  with  from  taking 
the  test,  he  opposed  the  exception,  and  saia, 
it  was  our  happiness  that  king*  and  people 
were  of  one  religion,  and  fiiat  they  were  so 
by  law :  that  he  hoped  the  parliament  would 
do  nothing  to  l6ose  what  was  fast,  nor  open 
a  gap  for  the  royd  fiimOy  to  differ  in  reli- 
gion, thor  example  was  of  great  conse- 
quence, one  of  tliem  was  as  a  thonsand,  and 
would  draw  the  more  followers,  if  once  it- 
appeared  to  the  people  that  ft  were  honoura- 
hie,  and  a  privilege  to  he  of  another  religion :  * 
and  theretbre  he  wished,  if  any  exception 
were,  it  might  he  particular  for  his  rojjsl 
hij^ness;  but  his  highness  himself  opposmg 
this,  the  earl  oondn&d  with  his  fear,  that 
if  iUs  exception  did  pas<,  it  would  do  more 

harm  to  Argyle,  his  enemies  were  too  watch- 
ful to  let  slip  any  opportunity  of  deciying  His 
conduct  The  duke  and  duchess  of  tiandek'- 
dale  had  a  great  share  in  these  false  r^rts. 
They  interceded  vehemently  in  favour  of  Ar- 
gyle's  son  the  lord  Lome.  This  the  dtike  itia 
no  less  ready  to  concur  in,  than  the  king  \o 
grant,  only  desired,  that  in  settling  the  estate, 
due  regard  should  be  had,  and  provision  made 
fhr  the  younger  children.  But  the  duchess  of 
Lauderdale  pressed  hjurd  for  haring  all  Ae 
offices,  except  justiciary,  confirmed  to  Lortie. 
The  duke  urged  for  a  siginature  and  dispflofkn 
of  the  estate,  for  the  payment  of  411  just  cte- 
ditors,  with  moderate' donatives  to  such  as  Ar- 
gyle had  ruined  by  his  tyranny,  the  sorphi^e 
being  intended  to  descend  to  his  famfly.  ne 
king  refused  to  see  Lome,  but  with  the  duke^t 
consent."  * 

'« Tbedisgusting ease,"  says  Mr.  Fo3^Mi«ith 
wl|ich  Jaines,  (in  his  Memoirs,  Mtynhenwi^'s 
State  Papers,  L  133),  speaks  of  Ai(|(yV#  eai^, 
his  pretence,  that  he  put  his  (ifii  ip.  jeopw^ 
ofily  with  a  view  to  seize  his  prQfi^rty«,  SfMu 
to  destroy  all  notioBs  of  this  |kr}Aoe'a  having 
had  any  b<MiQur  or  conscience ;  nor  titer  tkfr , 
can  we  give  mnch. credit  to  the  declwatieB, 
that  Argyle's  Ufe  was  not  aimed  at." 

Roger  Coke  says :  "The next  day,  sfher^e** 
earl's  sentence,  viz.  Be«%mberthe  14th,  tfte 
council  ffave  the  king  notice  of  it,  and<  expect^ 
his  fnrmer  pleasure,  now  the  work  is  d^me  to 
his  hand :  hut  it  seems  his  highness  was  vei^ 
impatient  till  he  had  the  cad's  blood ;  fyr,  kfi 
said,  *'  If  the  express  from  the  king  came  not 
-*  ttmously,  he  would  take  upon  himself  wKat 
'  was  to  DC  done ;'  by  which  you  may  see  whit 
anascer^dancy  tlie  duke  had  ov«r  the  king;: 
however,  the  earl  upon  the  16th  petjtioaed  tKs 
dttke  tJiat  he  might  send*  a  Petition  to  die  lan^ 
whieb^was-reftned.*^  Vol.  «,  p.  295.  ' 
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Imitto  the  Pratrntent  nligiMtlMB  all  the 

.  reilof  ihaiactf  and  many  other  ads,  oonld 
doipood. 
*^  Whilst  these  acta,  aboat  raUgioo,  wefe  in 
agitataon,  his  highness  told  the  eerl  one  day 

^inpmaley  to  beware  of  himself  for  the  earl 
of  jSirol,  and  others,  were  to  give  in  a  bill 

.  to  the  parliament,  to  get  him  made  liable  to 
some  ddrts  they  pretended  to  be  cantionen 
in  ifar  his  ftther,  and  that  those  that  were 
most  iorwaid  in  his  m^|esty*s  service  most 
be  had  a  care  of:  the  eari  said,  he  knew 
there  was  no  fffoond  for  any  such  bill,  and 
he  hoped  neither  the  eari  of  Emd,  nor  any 
other,  ahonld  have  any  advantage  of  him, 
lyon  any  head  relating  to  his  maiesty^s  ser- 
nee.  His  highness  told  others  likewise,  he 
had  given  the  eari  good  adrioe. 
**  But  shortly  after  tae  abore-mentioned  de- 
bates, tbcare  were  two  bills  given  into  the 
meeting  of  the  Articles,  against  the  earl,  one 

.  by  theeari  of  Errol,  the  other  by  his  ma- 
joty's  advocate,  who  aUedged  he  did  it  by 
eommand,  for  otherwise  he  acknowl^|ged  it 

.  was  without  bis  line.  The  earl  of  Errors 
daimwas,  that  the  eari  of  Argyle  might  be 
dedared  liaUe  to  relieve  him,  and  others,  of 
n  debt,  wherein,  they  alledged,  they  stood 
bound  ascavtionen,  for  the  late  marquis  of 
Araryle,  the  cari's  &thcr.  To  which  the 
ttn  answered,  that  he  had  not  got  his 
lhther*s  whole  estate,  but  only  a  part  of  it, 
and  that  expressly  burdenea  with  all  the 
debts  he  was  liaUe  to  pay ;  whereof  this  pre- 
tended debt  wasnone,  and  that  the  marquis 
ef  Huntiy,  who  at  that  time  was  owing  to 
the  marquis  of  Arfyle  55,0002.  steri.  nad 
got  4,000^  sterl.  ot  yeariy  rent,  out  of  the 
marquis  of  Argyle's  fovnulture,    without 

.  the  burden  of  any  debt ';  sothatbolhbylaw, 
and  equity,  the  eari  oould  not  be  liabw,  the 
marquis  of  Huntlv,  and  not  he,  having  got 
that  which  should  bear  this  rdief,  and  which 
ahould  indeed  hare  paid  the  for  greatest  part 
of  the  marquis  of  Argyle*s  debt,  the  same 
halving  been  undertnen  for  Huntly  by 
AigTH,  cither  as  cautioner  for  Huntly,  or 
loraiaemoneyto  pay  hb  debt:  besides  that 
the  eari  of  Brrol  can  never  make  it  appear, 
Aathe,orhisnredeoessors,  were  bound,  for 
the  marqnis  or  Argyle,  in  the  third  part  of 
the  sums  he  aodaims ;  yet  some  were  much 
inclined  to  believe  Errel  on  his  bare  as- 


aeilion. 
f  His  mq|esty*s  advocate's  daim  was,  to  take 

..fiom^e  eari  his  heritable  offices  of  sheriff, 
&o.   especially   that  of  justice-general  of 

.Axgyle-shire,  the  Isles,  and  otlMr  places, 
which  last  is  nevertheless  only  a  part  of  the 
MMral  justiciary  of  all  8ootland«  granted  to 
Eb  predeoesMMs,  some  hundred  years  ago, 
Ihr  honourable  ai|d  onerouf  oauses,  Mid 
ODUStantly  enjoyed  by  tbem  until  expressly 
auirendered,  m  his  late  m^esty's  hands,  for 
n  new  pent  of  the  above-mentioned  Justi- 
ciaiy  of  Argvle,  Ace.  And  this  new  grant 
•fao  connnnsd  by  many  acts  of  pariin- 


ment,  and  partionlariy  by  hk  imgesty's 
royalfother,  of  Messcn  memory,  in  the pir- 
Kament  hoMen  by  him  Anno  1633.  As 
likewise  by  his  n^qiesty  that  now  is  (whom 
.  God  hmgpreeerve)  his  new  gift  and  Mrter, 
after  sevml  debates  before  him  in^Anao 
1663,  and  167S.  Which  new  gifts  and 
charters  were  again  ratified  by  a  special  in- 
struction from  his  majesty  in  the  pariiament 
1679.  So  that  albeit  several  late  gifts  of  re- 
gahty  granted  to  the  marquis  of  AtWl, 
marquis  of  QueensbCTiy ,  and  others,  may  be 
questioned,  because  granted  aince  the  acts  of 
pariioinent  discharging  all  such  gifts  In  time 
coming,  vet  the  MriofArgyle*s  rights  are 
good,  ae  leing  both  of  a  for  different  nature, 
and  granted  iMig  before  the  said  acts  of  par- 
liament, and  in  effect  the  eari  his  r^^  are 
rather  confiimed  by  these  nrohibitivia  acts, 
becanae  both  anterior  to,  aim  exoented  ftem 
them,  as  appears  by  the  act  Salvo  Jure  1633. 
Wherein  the  eari^i  rights  are  paiticulariy 
and  ftilly  excepted  in  the  body  ef  the 
nrintedact. 

<^  When  these  things  appeared  so  plain  as  not 
to  be  answered,  it  was  attedged  that  upon 
the  foriaultiire  of  the  bte  maiquiaof  Aigyle, 
his  estate  waa  anne»ed  to  the  crown ;  and 
so  oould  not  be  gifted  to  the  earl*  by  hia 
rnqjesty,  (wherein  they  ,seon  discovered  a 
deugn  to  foriauh  him,  if  aarv  pretenoe  could 
be  found)  but  the  act  of  ronanltnre  being 
read,  and  containing  no  such  thing,  but  on 
the  contrary  a  clear  power  left  to  his  ma- 
jest^  to  dispose  of  the  whole,  and  the  evl 
teUing  them  plainly,  that  these  that  were 
most  active  to  have  hia  fother  forfonlled, 
were  very  for  from  desiring  his  estate  to  be 
annexed,  to  the  crown,  seeing  it  was  in  ex- 
pectation of  gifts  out  of  it  they  were  so  dili- 
gent, that  pretence  of  the  annexation  was 
past  from,  but  yet  the  design  was  no  wise 
given  over,  for  there  waa  a  proposition  made, 
and  a  vole  carried  in  the  articles,  that  a  com- 
mittee should  be  ap|iointed,  with  paifiamen- 
tety  powcTi  to  meet  in  the  intervals  of  par- 
Uainent,  to  determine  all  controvceaies  could 
be  moved  against  any  of  the  eari's  rights  ; 
which  was  a  very  extraordinary  device,  and 
plainly  carried  by  extraordinary  influenoea. 

**  Upon  this  the  eari  applied  to  the  pariiament, 
wnere.  thia  vote  was  to  be  brought,  and 
having  informed  the  members  of  hia  riq^ 
and  the  consequences  of  such  a  new  judicn- 
ture,  be  had  g()od  hope  to  get  the  vole  nm- 
recsed,  when  his  royal  highness  on  second 
thoughts  judged  it  fitt  to  pot  a  stop  to  it,  and 
exeuaed  himself,  saving,  it  was  his  net 
being  acquainted,  and  but  lately  in  aftirs, 
had  made  him  fgo  along  with  it,  for  he 
found  it  did  plainly  impugn  his  ini||estyHi 
prerogatiTe,  and  miffhtbetf  ill  conaequence^ 
and  indeed  it  is  f^sin  enough.  It  would 
have  ejqwsed  the  marquis  of  Huntlv's  gift, 
which  proceeded  on  the  aaine  forfonttnre,  as 
well  as  the  earl  of  Argyle's,  Is  the  same. 
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■ 

theieoffieMoutofhislMiid,  tatheMohcd 
todoathe  had  always donei to  pnthiflBadf 
io  fait  majesty 'a  willy  and  if  his  nuMeitar  werv 
rciolFed  to  have  back  aH  heritable  offices, 

and  should  think  fit  after  heaiingr  him  to  h«r« 
bade  his,  his  mi^esty  dioold  haro  them, 
either  iTreely  or  for  a  iiisl  valae :  for  thongh 
they  rendered  the  eaii  no  ftee  jeaahr  rent,  as 
the  earl  used  them,  yei'he  might  oe  a  luf* 
lerer  in  the  want  of  them,  if  the  countrr 
were  left  open  to  thieves  and  robbers,  whiqh 
he  hoped  his  nujesty  would  repair.  His 
rights  (as  he  had  said  in  parUauent)  wck 
unquestionable,  and  often  times  oonmmcd ; 
^  he  was  wiDing  to  surrender  them  aU  on 
bis  knee  to  his  miyesty,  but  was  not  willing 
to  have  them  torn  from  him  with  an  airsnt 


•evnhla,  when  they  heard  all.     You 
here  at  what  rate  the  eari  was  pursued,  and 
on  what  grounds,  before  his  taking  of  the 
tost  camem  hand. 

"  After  the  parliament  was  adjoumed,  there 
was  a  new  design  to  apply  to  his  m^esty 
for  a  commisaion,  of  the  same  nature,  *for 
refiewing  aUthe  earPs  ricrhts,  and  to  deprive 
bimof  his  henteble  offices,  and,  if  possible, 
to  burden  him  with  more  debts  than  his 
estate  was  worth. 

*'  Upon  which,  the  earl  waited  on  his  highness, 
and  infiirmed  him  more  particularly,  olier- 
to  make  it  appear,  Vy  unquestionable 
ito  and  evidences,  that  nis  estate  was  not 
to  any  such  review,  as  was  intended, 
that  it  might  breed-the  earl  great  trou- 
ble, but  conM  have  no  effect  in  kw.  To 
which  his  hwfaness  answered,  That  a  review 
could  do  no  Suit;  theearl  said,  if  a  com- 
mission for  a  review  were  granted,  some- 
thing must  be  intended,  and  something  must 
be  dione,  and  it  was  very  like  that  some  of 
these  put  into  such  a  conunission  would  be 
his  enemies,  at  least  imall  friends,  and  there- 
fttemtrcated  that  if  any  intended  to  quarrel 
his  rights,  they  and  he  and  all  their  debates 
might  be  remitted  to  the  ordinary  judicato- 
ries :^  and  indeed  he  had  reason  to  desire 
it  might  be  so,-  the  ordinary  judicatories 
being  established  by  the  ancient  laws  of  the 
kingdom,  not  in  order  or  with  respect  to  par- 
liciilar  causes,  and  persons,  but  for  the 
gcnefal,  equal  and  impartial  administration 
Zi  justice  to  all.  Whereas  the  grantingpar- 
ticular  commissions,  for  trying  and  judging 
■nch  and  such  cases,  and  persons,  cannot  but 
ciqmse  to  the  just  contrary  inoonyeniences, 
there  being  certainly  a  vast  difference  be- 
twixt a  man's  finding  a  judge  indiflerently 
oonstitiite,  and  his  having  one  expressly  and 
particulariy  appointed,  mr  his  singrle  afiair, 
who  might  poesiUy  think  himself  ooromis- 
siMMte,  rather  to  servea  turn  in  an  u4»itrary 
way,  than  to  administer  fair  justice  :  but  all 
this  prevailed  not,  only  his  highness  said, 
the  commission  should  not  be  expede  until 
the  eari  knew  the  names  of  the  persons 
insert  in  it : .  whereunto  ^e  oui  answered, 
that  there  mirilt  be  many  persons,  against 
whom  he  could  make  no  legal  exceptioii, 
whom  yet  he  mi^t  hare  veiy  good  reason 
to  decline  to  be  his  particular  judges,  and  to 
have  his  rights  taken  fhtm  the  ordinary 
jodM,  and  committed  to  thenr  examinatkm, 
and  all  he  mi^  possibly  gain  by  excepting 
^ould  be  to  irriteto ;  adding  that  as  to  hS 
heritable  offices,  he  Ind  undoubtedly  right  to 
them,  and  they  wera  rather  honourable, 
Ihan  of  aidTantage,  that  his  fiimUy  had 
them  for  ftithful  services  to  the  crown;  and 
because  they  had  served  more  fiuthfully  than 
their'iieighboiir%«iki  been  more  usefru  than 
others,  in  kesfmg  die  country  in  peace, 
from  tiiieves  and  robbers,  therdhre  ail  the 
broken  n^n  and  dieir  patrons,  were  enemies 
to  Ivm^andhislamilyranddcsiievstobave 


a  any  other, 
.ion  this  his  highness  was  pleased,  toallow 
die  earl  a  time,  to  go  to  the  country,  to 
bring  his  papera,  sua  he  was  put  in  hopes 
no  commission  should  pass  till  his  vetuniy 
whidi  was  indeed  observed. 

«^  In  the  mean  time,  die  eari  did  write  to  the 
eari  of  Murray,  hism^esty's  secretary,  that 
he  might  have  leave^  to  wait  upon  Ins  ma- 
jesty, which  his  majesty  did  gracioiMly  and 
readily  grant;  die  earl  punosing,  at  his 
return  to  £dinbuivh,  to  b^T  ™®  nme  friTonr 
of  his  highness:  but  he  round  this  motion 
more  fatal  to  him  than  he  could  havO  at  ftnit 
expected  so  innocent  a  design  could  prove : 
for  it  was  at  first  told  him,  he  could  not 
hare  access  to  loss  his  muesty's  hand 
without  taking  the  test;  then  itdropl  out, 
that  it  was  ilft^en,  his  majctrty  was  at  all 
addressed  to,  for  (cave  to  kiss  his  hsod  :  and 
at  length  it  became  plain,  that  taking  the 
test  wouM  not  dear  the  way. 

*'  Asthe earl  waa  on  hn  retun  to  Edinborgh, 
to  wait  upon  his  highness,  and  come  dm 
length  of  Glasgow,  he  got  the  news,  that 
the  late  presklent  of  the  sesrion,  and  he, 
were  both  turned  out  of  it,  and  at  hb  arrival 
at  Edinburgh,  several  meelingB  of  oouncO 
were  appointed  only  to  occasion  his  taking 
cfthe  test:  but  the  earl  haTilig  gone  some 
miles  out  of  town,  was  not  present.  At  last 
a  meeting  of  the  council  wis  appohrted  ex- 
pressly, and  one  of  the  derlv  ordered  to 
warn  die  eari  palticularly  to  be  present ; 
whereof  die  eari  being  advertised  bdhre  die 
clerk  came  to.  hhn,  he  waited  on  his  l^^faneasy 
and  had  the  honour  of  an  opportmiity  after 
supper,  to  speak  to  his  royal  highMs,  in 
his  bed-chamber :  the  eari  toM  his  highness, 
he  was  now  returned,  to  make^ood  his  word, 
and  to  shew  those  writs  and  nghto  he  had 
promised :  but  Sir  (aaid  the  eari)  I  bam 
heard  by  the  way  of  alterations,  and  that  I 
am  turned  out  or  the  session  :  his  highness 
said,  it  waa  so :  the  eari  asked  what  nextf 
His  h^ness  said,  he  knew  no  more.  •  1^ 
eari  said,  be  had  ncfver  sought  that,  nor  iMy 
pboe,  and  he  knew  that  place  was  at  1m 
majesty^  dispose,' and  Mt  might  soon'>i 
bettar^filled:  iataaUdiaeviifHbeto  li^ 
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ffm^9kfhni^h»ibt  fiantWmthtdfifun 
AM  maiwiy  ikm  SOytaan  9  I  know  I  hsre 
Wtf  yiwg»  Imt  tbty  ahatt  ntwet  — ke  me  dter 
by  dii^»  Mid  reBofartiiD  to  scnre  hit  aa- 

amTis  Ul  jlldi€ttoir9«,  whfiiIkoe«r  I  bad 
ea^Hmop  my  i%b(  haiiA,  and  on  my  left, 
aadi  wiU  do  ao  s6U.  Bdi  if  any  lunre 
powoTti  to 'render  kia  m^esty  or  your  hig||h- 
■e»  jeaknu  of  mOi  it  wtfl  inake  ny  wiTKe 
the  more  naaleRB  to  both*  aod  the  lata  com- 
lortaklt  lo  myaalf :  kia  kigbnem  nid,  he 
kaeir  no  aaaro  tkan  ¥4ial  ke  had  mkl ;  the 
oart  Ikcn  OMd^  il  waa  lato,  and  he  wo«ki 
vnut  on  hie  kiglmcm  tame  other  time,  i&out 
theaBBoattcta:  kui  tkotkio|f  that  a*  preacnt 
prea9ei(aaya  the.  earl),  ia^tkatl  hear  one  of 
thederkaof  oooncil  wappQinled  to  tellme 
te  heal tko ^oumI,  to  moirovr,  I  oonceiTe, 
to  take  tke  teat ;.  pray,  wha^  is  the  haale? 
may  not  I,  wUh  your  hia^hnesa'a  favoor, 
have  the  time  aUowed  by  the  act  ofparha- 
ment?  Hia  highneaa  aaid/ No.  Tbeearl 
it  again,  but  in  vam:  and  all  the 
he  coakl.  obtain,  waa  till  Thoraday 
Noyemker,  the  next  council  day  in 
Qooraa.  The  earl  aaid  he  waa  the  leas  nmd 
of  ^  teat,  that  he  foond  that  aome  that  re- 
fiiaadit  wane  atitt  in  faTOur,  and  othera  that 
had  taken  it  innied  oat,  aa  the  regialer,  at 
whick  hia  higbneta  only  laughed:  bat  Sir, 
aaid  tke  earl,  kow  comes  year  highneaa  U> 
yreaa  the  test  ao  faaatily  ?  Sure  there  are 
aoma  thiaea  in  it  your  hi^^hness  doth  not 
4Mrar  muim  like:  then  aaid  his  highness, 
aagerly^  and  in  a  passion :  most  true,  that 
lest'^aafbaaqght  into  the  parliament,  with- 
^t  the  ooqieaaion  of  laitfl  :  but  the  late  ore- 
aident  caused  put  in  the  confession,  wnkh 
makaa'it  such  aa  no  honest  man  can  take  it : 
the  fatd  aaid  He  had  the  oMre  reason  to 
adviaoi  wkerefay  you  ma^  see,  whether  his 
kfgkttffri  then  thou^t,  the  confession  was 
tf»  ^awfmto  in  tl|e  teat,  or  not. 
AAo^  tl^a  Ihoaarl  waited  ae^eral  times  on  his 
kigkiiei^  and  ^rnade  new  attempts  for  the 
&YOur  of  a  delay,  but  witfi  no  success: 
What  passed  iapsiTata,  shall  not  be  repeated 
-aznapl^'^ao  £ur  aa  is  absolutely  aeoessary  to 
evin^  the  earl  hia  inaoeency,  and  to  shew 
that  ja  4idiat»  he  did  ha  had  00  ill  design, 
.nor  did  in  the  leaatprevarioata,  or  give  any 
o^piap  wiUio^y,  but  was  ready  to  comply, 
aa  fiur  ^4^k»  could,  with  a  g6od  conscienae : 
It  ^nHu  in  this  interval,  that  the  earl  spoke 
with  the.  bishop  of  Edinburgh,  and  saw  his 
vindioatiQn  of  tfaateat,  aod  ail  the  exalana- 
tkma  I  hantaoodyou,  only  the  council*a  ax- 
pla^atinn  waaraot  yet  thought  on  :  Aod  that 
^tiba  bishop -did  then  urg]&  the  .earl  with, 
b^ond  what  ia  hia.  vindication,  was  to  have 
a  oavo'of  a  noble  fiunily,  and  to  tell  him, 
that  the  opposing,  iha  exception  of  tkeking's 
apnai>aadbrathasB|  fiom  taking  the  taat,  Iwd 
ftradthakikk 

At  the  last  upon  Wedneadajpi   the  aeaand 
pf  ^^aBd>er,  Ute^  ^mi  w^M  OBkhit 


kighnr8a,.and.didititfaenaaKkudbfer  tmd 
easyeiqpraasMHiahecoakldariBe,  dedin&tfae 
preaent  taking  of  detest ;  kut  if  hia  faighiwaB 
woukl  needs  tave  a  presentasttwer,  he  baned 
hii  favour,  that  ke^oidd  acnept  of  kb  nib' 


Then, 


It  m.pcivate,  whkh  waa  daniad  wgtm : 
B,  he  aaid,  if  hia  hMnaaa  wonM  alfew 
him  time,  to  go  hom«  and  oonlidcr,  he  warnld 
either  give  satis&ctioo,  or  the tinae  j 
by  the  act  of  parbament  waaid^ 
so  lie  would  go  off  in  couraMnd  wi 
Butdiis  also  his  higkoesa  afaaokitaly  reiba- 
ed:  Upon  which  theeariaaked,  wkatgaod 
hia  appearing  in  ooondl,  ta  fdbaa  tee, 
would  do  ?  Hia  highneaa  wm  pfeaaed  to  aa- 
awer,  that  he neednot  appear, kui  to  1  main/ 
aome  fiiend  to  apeak  for  him ;  andkiafawh- 
ness  himself  named  one.  Thiatha  ead  yidd- 
edto,  aafhebestof  a  bad  choice,  and  aaid, 
be  slioukl  either  use  tke  pecaon  named  by  hia 
kighness,  or  some  other  relatiea  that  wens  a 
counsellor,  and  in  town:  And,  ift  oampliaBce 
with  his  highness's  pleasure,  the  next  man- 
ing,  tke  earl  drew  a  fetter,  for  a  VKiant 
to  the  same  person  hia  higtaeas  had  naaaed, 
for  declaring  hia  mind  m  -canTil ;  wkeM- 
in  he  expr»sed  hia  ooualant  reaolatioQ  to 
continue  a  tnie  proteatant,  and  feyal  aob- 
iect,  which  were  the  true  eada  of  the  teat : 
but  the  letter  concluding  on  a  delay  of  taking 
the  oath,  and  hia  hi^nraa  having  gireo 
some  indication,  how  little  pleaaing  that 
office  waa  to  him,  neither  that  imid,  nor 
any  other  would,  by  any  mewa,  aoo^  of 
^t. 
"  Upon  this  the  earl  di«w  aaeoond,  and  ahiKter 
letter,  to  any  thai  shoukl  that  day  ptaaide 
in  council;  but  after  much  diaooniae,  it 
being  suggested,  that  aa  explanation  would 
be  allow^  and  the  shorter  the  better, 
the  earl  first  drew  one,  auitaUe  to  hia  own 
thoughts;  and  it  being  thonght  too  kmg', 
did  instantly  ahorten  it,  and  put  it  into  hn 
pocket,  but  withal  aaid  he  woukl  not  dSier 
It,  till  he  knew  his  highnesa'a  pleaaure,  lest 
hishiehneas  mi^tti3»  it  ill  that  any  had 
prevailed  more  with  him,  than  hinnaelf ;  and 
therefore  theearl  did  reluae  to  go  to  the  eonn- 
cil,  or  oot  of  his  chamber,  till  he  had  his 
approbation.  A  little  after  a  coach  waa  sent 
for  the  eail,  and  it  was  told  him,  in  the 
ro(pm  without  the  council  chamber,  that  the 
bishop  of  Edinburgh  had  spoke  to  his  high- 
u^,  and  signified  to  him,  that  the  earl  was 
willinfTto  take  the  test,  with  an  explaaatioD, 
aod  that  tke  bishop  said,-  it  wOuM  be 
very  Jkiodly  accepteo.  These  were  tiie  ex* 
press  words,  and  then  (and  not  till  then)  the 
earl  went  ioto  the  council,  and  delivend  (that 
ia,  oronounced)  hia  eipkuiation  doee  by  hia 
highnesa, and  diiecdy  Ibwaida  him';  ao  h>ud 
and  audible,  that  some  in  the  furthest  oomcc 
of  the  room  aoknowledgnd  they  heard  it : 
.whereupon  the  oath  waaMaamiatared,  aoidtke 
earl  took  it;  and  kia hSghneaa withji weO 
satiafiad  eountenaaoe,  and  tke  konodr  of  a 
amile.  ooaiBiiflidad  hiaa.  to  take  hia  niaee: 
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'  And  iHiHebe  fat  by  hi^  hiffbnrss  (whicli  was 
his  honour  to  do  that  da}*)  his  highness  spake 

••erenil  times  priTfttely  to  him,  and  always 
very  pleasantly. 

•'  And  the  earl  hath  since  protested  to  his 
ftiends,  that  he  thinks  his  hiz'hness  was,  at 
the  time,  well  pleased,  thougn  some  others, 
that  wished  the  earl  out  of  the  council, 
appeared  surprised,  and  in  some  confu- 
sion. 

•  The  first  thing  came  to  be  treated  of  in  coun- 
cil, afrer  the  earl  had  taken  his  seat,  was 
the  council's  explanation,  at  that  time  intend- 
ed, and  resolved  ia  he  allowed  to  the  clcivy 

*  only,  and  no  other,  and  withal  not  to  lie 

♦  printed :  To  which  tlie  earl  refused  to  vote^ 
which  was  afterwards  made  a  ground  of  chal- 
lenge. A  little  after,  it  being  the  post  ni^ht, 
the  earl  stent  out,  and  went  to  his  lodging, 
and  thouijh  ne  acknowledges,  he  did  not  de- 
cline to  ^ive  some  friends  an  account  of  what 

*  had  past,  j-et  he  was  so  for  from  spreading 
copies  of  bis  explanation,  at  taking  the  oath, 
that  be  flatly  refused  to  give  a  kind,  and 

•  discreet  friend,  then  io  his  chamber,  a  cony 
of  it,  lest  it  might  go  abroad :  And  tiie 
words  being  few,  and  publicly  spoke,  it  is 
not  strange  they  mi;;ht  be  almost  peHectly 
r«j>ealed,  as.  it  is  known,  tlie  clerks  pretend- 
ed to  do ;  but  the  king^s  advocate  having  ))ast 
from  the  accusatiot^  of  spreading,  this  is  only 
mentioned  to  evidence  now  singly  studious 
the  earl  was  to  satisfy  his  own  conscience, 
and  how  tciider  of  giving  offence,  lor  I  can 
say  truly  for  him,  he  was  never  heard  to  dis- 
snade  any  to  take  the  tost,  nor  to  disparage  it, 
after  it  past  in  an  act ;  only  he  refused  to 
take  it  himself,  without  an  explanation, 
which  to  strcich  to  a  crime  is  beyond  all 
emmple.  I  confess,  he  never  cried  it 
tip  as  supei-excellent,  or  divine,  as  some 
have  done  tbat  can  aU?r  their  tone,  and  de- 
cry it  as  much,  whenever  there  shall  be 
occasion. 

•*  The  next  morning  the  earl  waited  on 
his  highness,  expecting  yesternight's  counte- 
nance, and  itidced  nothing  less  than  what  he 
met  with ;  for  beginning  to  sfieak  with  his 
highnes<i  in  private,  his  highness  interrupted 
him,  and  said  he  was  not  pleased  with  his  ex- 
planation.   Tlie  earl  said,  be  did  not  presume 

'^  to  shro  it  till  his  highness  allowed  him  :  His 
hl^ness  acknowltft^ed,  -that  the  bishop  of 
Bmnburgh  had  told  him,  that  the  earl  intend- 
ed an  explanation :  But,  says  his  highness,  I 
thought  it  had  been  some  sfiort  one,  like  earl 
Queensberrj-^s  :  The  earl  answered  that  his 
hijfhness  heard  u  hat  he  said  :  His  highness 
faid,  he  did,  but  he  was  surprised :  Then  the 
earl  said,  he  had  said  the  same  thing,  in  pri- 
vate to  his  highness,  wherewith  he,  at  that 
time,  appeared  satisfied  :  And  the  earl  being 
about  to  say  more,  in  his  own  vindication, 
his  highness  interrupting  said,  ^ell,  it  is  past 
with  you,  but  it  shall  pass  so  with  no  otner, 
which  words,  the  earl  thought,  did  both  con- 
firm the  coiincirc  acceptance,  and  his  expla- 
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natjion,  and  sufficiently  clear  him  from  all 
oflbnce,  if  he  had  incun^d  any. 

"  And  whatever  hath  been  his  highness's  reso- 
lution, or  the  earl's  misfortune  since,  tlie  earl 
is  persuaded  that  his  highness  was  resolved 
then  to  push  the  affair  no  further,  for  though 
•  some  had  still  the  same  animosities,  and  pre- 
judices against  the  eari,  yet  hitherto  they  had 
not  adventured  to  undei*take  to  extract,  and 
forge  such  crimes,  out  of  his  words,  as  after- 
wards they  did :  And  it  was  not,  till  private 
su<;;ge8tion|i  were  made*,  that  advocates  were 
ask^,  as  Uiey  were,  if  these  words  could  b« 
stretched  to  treasou ;  and  that  (when  the 
ablest  denied)  the  king's  advocate  complied^ 
and  was  ordered  to  draw  the  indictment,  and 
somejudges  were  engaged,  and  secured  about 
it,  as  will  appear,  whenever  his  majesty 
tliinks  it  his  interest  to  take  an  exnct  ti'ial  of 
that  whole  affair. 

''  The  earl  did  think,  as  I  just  now  said,  his 
highness  sayuig,  it  was  past  as  to  him,  was 
enough ;  be  was  resolved  to  say  no  more  ibr 
justifying  himself,  but  seeing  he  is  so  hardly 
pressed,  and  his  jife,  and  honour  at  the  stake. 
It  is  hoped  his  highness  will  not  disown  what 
the  earl  hatli  hitherto  so  respectfully  conceal- 
ed, and  is  now  no  less  necessary  to  be  spoke 
out  for  his  vindication.  And  that  is,  that  be- 
sides that  his  highness  did  allow  the  earl  to 
explain,  and  did  hear  his  explanation  in  coun- 
cil, and  approve  it :  The  earl  did  twice  in 
private,  once  before,  and  once  after  his  oath 
m  council,  repeat,  to  his  highness,  the  same 
words,  that  the  treason  is  now  founded  on  :  . 
viK.  That  the  earl  meant  not  to  bind  up  him- 
self, to  wish,  and  endeavour,  in  a  lawful  ^ay, 
and  in  his  station,  any  alteration,  bethought  to 
the  ad  vantage  of  church  and  state,  not  repug-» 
nant  to  the  protestont  religion,  and  his  loyaliy: 
and  that  his  highness  was  so  far  ftom  cnarg- 
ing  them  with  treason,  that  he  said,  plainly, 
both  times,  the  earl's  scruples  were  umieces- 
sary,  and  that  the  test  did  not  bind  him  up  as 
he  imagined ;  adding  further,  the  last  time, 
that  the  carl  had  cheated  himself,  for  nut« 
withstanding  tlie  explanation,  he' had  taken 
the  test.  To  wliich  the  earl  only  answered, 
that  tlien  his  highness  should  ne  satisfied. 
Now,  after  all  this,  that  treason  should  be  so 
earnestly  searched  for,  and  so  groundlessly 
found^  in  those  words,  is  it  not  strange  be- 
yond all  example  ?  Could  it  be  treason  for 
the  earl  to  say.  He  will  not  bind  up  himself, 
where  his  highness  says  so  ot>,  and  so  pUin- 
ly.  It  was  not  intended  that  he,  or  any  man, 
stiould  be  bound  up  ? 

**  What  passed  the  next  day;  after  the  earl  had 
taken  the  test,  and  was  received  by  the  coun- 
cil, is  also  proper  for  you  to  kno^v.  The  earl 
being  to  take  it  as  one  of  the  commissioners 
of  the  Treasury,  it  was  commonly  thought 
that  he,  and  the  other  commissioners,  \%ere 
to  take  it  in  the  Exchequer  ;  but  after  ten  of 
the  clock,  about  two  hours  after  the  ^rl 
had  parted  from  his  highness,  one  told  him 
there  was  a  design  upon  him,  to  make  him 
3K 
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swear  once  more  before  the  council ;  And  ac- 
cordingly, at  twelve  there  was  an  extraordi- 
nary council  called  in  the  Abbey,  and  there 
it  was  found.    That  the  commissioners  of 
Treasury,  as  officers  of  the  CroM  n,  were  to 
take  the  test  before  tlie  council ;  and  it  was 
told  the  earl  that  the  Exchequer  could  not 
that  day  sit  without  him.     And  to  make 
the  matter  more  solemn,  it  was  resolved  that 
the  council  should    meet    that    afternoon, 
and  that  his  highness  should  be  present:  so  as 
soon  as  the^^  were  met,  the  oath  was  tendered, 
and  the  earl  offering  to  take  it,  and  saying 
euly  these  words,  as  before,  the  earl  of  Uox- 
burg^h,  never  heard  to  speak  in  council  till 
then,  stooil  up  behind  his  highness's  chair,  and 
with  clamour  asked  what  was  said :  To  whom 
his  highness  was  pU^asefl  to  turn  and  inform 
liim ;  upon  which  Roxburgh,  prepared  for 
ttie  purp  se,  desired,  that  what  tlie  earl  of 
ArgyJe  bad  said,  the  day  before,  might  be  re- 
peated :  Which  the  earl,  seeing  a  design  upon 
nim,  did  at  first  decline,  till  he  was  i>errmp« 
torily  put  to  it  by  his  highuess,  and  iic  being 
ingenuous,  and  thinking  no  course  more  pro- 
per to  prevent  mistakes  of  w  ords,  he  said  he 
oad  a  note  of  what  he  had  said  in  bis  pocket, 
which  his  highness  called  for  very  earnestly, 
and  commanded  him   to  produce;    which 
being  done,  and  the  paper  read,  so  secure 
was  the  earl  of  his  iniiocency,  that  he  was 
willrag  upon  the  first  motion,    to  sign  it: 
bnt  the  then    new  president  of  the  session, 
now  chancellor,  anu  the  new  register,  couUt 
oot  agree,  whether  it  was  fit,  or  not,  the  ti-ea- 
•on  not  yet  appearin<^,  w  hen  read  in  council, 
as  when  they  nad  talked  of  it  in  private ;  so 
the  earl  was  removed,  and  then  called  in, 
and  after  these  tw  o  had  whetted  and  adjusted 
their  inventions,  he  was  desired  positively  to 
sign  the  paper  he  bad  given  in.  To  which  he 
answered,  he  meant  well,  and  truly  did  see  no 
ill  in  the  paper,  why  he  might  not,  and  if  the 
words  did  please  them  then,  as  they  did 
when  they  were  first  pronounced,  he  would 
do  it :  but,  if  thev  found  the  least  matter  of 
displeasure    in    them,  he    would  forbear : 
whereupon  being  again  removed,  and  called 
in,  he  was  told,  he  had  not  given  the  satisfac- 
tion reouired  by  the  act  of  parliament,  in 
taking  the  Test ;  and  so  could  not  sit  in  the 
council,  and  somcMrhat  more  was  added,  as  if 
the  matter  drew  deeper,  but  the  particular 
words  I  do  not  know  :  to  which  the  earl  said, 
that  he  judged,  all  the  parliament  meant  was 
to  exclude  refuse ra  ot  the  Test  from  places 
of  trust :  and  if  he  were  judged  a  retliser, 
he  submitted,  but  could  conceive  no  greater 
danger  in  the  matter,  for  he  had  served  his 
majesty  faithfidlv  T.itbin  doors,  and  was  re- 
solved to  do  so  wkliout  doors,  and  so  he  made 
Iiis  obeisance,  and  went  out.     Next  morning 
being    Satunlay,    November    5,    the    earl 
waited  on  his  royal  hi|fhness,  acd  amongst 
other  things,   told   his  highness,   he  was 
ftrangely  surprised,  that  the  saymg  he  could 
not  bind  up  Uouelf  in  hi»  statioM  and  in  a  iaw- 


fal  way,  &c.  as  was  contained  in  that  pap^, 
was  looked  on  as  a  en  me,  seeing  he  faau  said 
the  same  words  to  bis  highness  formerly  ia 

{u'ivate,  without  any  ofl'ence,  to  >%  liicb  bis 
ugliness  gave  no  answer,  but  held  his  peac^e:- 
which  made  the  earl  make  bold,  to  put  Inm 
to  remember  his  own  woi-ds,  and  to  ask 
him,  It  hat  he  had  said,  when  the  earl  fomier- 
ly  spoke  to  him  :  then  his  highness  was 
pleased  to  say,  he  had  forgot  what  he  bad 
said  :  to  which  the  earl  answered,  tbeworae 
indeed  for  me ;  bnt  8ir,  here  are  the  same 
words,  I  formerly  said,  without  offence,  what 
says  your  highness  nu^v  ?  What  ill  is  in  them  ? 
Let  me  know  and  I  will  vindicate  myself. 
And  all  his  highnrss  at  thi/;  second  time  said, 
was,  what  hatli  been  above  remarked,  that 
they  were  unnecessary  \%ords,  that  the  carl 
scrupled  needlessly,  that  he  was  not  tied  np 
by  that  oath,  as  lie  imagined ;  and  aftlte  a 
pause  added,  as  I  have  ali^ady  told  you,  well 
you  have  cheated  yourself,  you  have  takea 
the  Test :  to  which  the  carl  replied,  he 
hoped  then  his  highness  was  satisfied,  (as 
above)  his  highness  then  began  to  complain^ 
that  the  earl,  ihe  little  while  he  sat  in  coun- 
cil, after  he  had  taken  the  oath,  had  notsooe 
along  to  approve  the  council's  explanatioo  : 
the  earl  said  he  had  not  heard  the  debate  r 
and  therefore,  it  was  reasonable,  to  excuse 
him  fix>m  voting.  His  highness  returned,  a 
little  warmly,  tluit  the  earl  knew  the  case 
well  enough  (which  indeed  was  not  unlikev 
and  yet  not  at  all  strange,  that  the  earl  couIiS 
not  vote,  for  that  explanation,  seeing  he 
could  not  but  know,  the  parliament  did  intend 
tlte  confession  should  be  sworn  :  and  that  hm 
himself  had  taken  it  in  that  sense,  as  all  others 
had  done,  before  that  explanation  past  in 
council)  but  the  earl  replying  nothing,  his 
highness  continued,  that  the  earl  and  others 
lum  designed  to  bring  trouble  upon  an  hand- 
ful of  poor  Catholics,  that  would  live  peace- 
ably, however  they  were  used,  but  it  should 
lignt  upon  others. 

**  A  little  after,  his  highness  commanded  the 
earl  not  to  go  out  of  town,  till  he  waited 
on  him,  whicii  the  earl  said  be  should  obey  : 
but  notwithstinding  thereof  one  of  the  clerks 
of  the  council  was  sent  to  the  earl,  that  sune 
night,  late,  to  intimate  to  him,  not  to  go  out 
of  town,  till  the  council  should.  &it,  upon  the 
Tues«lay  thereafter. 

•*  U|)on  Monday,  the  7th  of  Novcmlier,  the  earl 
waited  on  his  highness  again,  and  told  bins 
he  was  surpHscil  to  ^rt  siieh'a  message  from 
the  council,  after  his  hi^vhucss  had  laid  bia 
onn  commands  upon  him,  and  asked  what 
t'je  councirs  meaiiiiig  could  be:  his  high- 
ness was  plcivspil  to  say,  he  knew  nothing, 
but  refeiTcd  all  to  themselves,  at  their  meet- 


mg. 


"  Upon  Tucsdaj',  the  8th  of  November,  when 
the  council  met,  without  ever  calling  the 
earl,  aii  order  was  sent  to  him,  by  one  of 
their  clerks,  to  enter  himself  prisoner  in  tho 
castle  of  Edinburgh,  before  twelve  o*dook 
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the  next  day,  with  a  warrant  to  the  deputy 
goferoor,  to  keep  him  prisoner,  wherein  the 
word  Mire-finnance  was  ttmck  out,  which 
appeared  to  have  been  iairly  writ :  tliig  order 
me  earl  received,  and  obeyed  it,  with  great 
•ubmissioD,  entering  all  alone  in  an  hackney - 
coach  t  and  whensonae  of  his  relations,  and 
aenona  of  quahty  offered  to  go  along  witli 
lim,  he  rdTused,  saying,  that  if  he  were  pur- 
•ued  at  the  instance  ot  any  other  he  would 
accept  of  their  cirility,  but  seeing  he  was 
pursued  at  the  instance  of  his  majesty's  ad- 
vocate, he  would  eo,  in  the  inost  humble 
way  that  he  could  tnink  on,  and  have  nobody 
concerned  hut  himself. 
Bat  all  this  did  not  hinder  tlie  council,  to 
write  to  his  majesty  the  letter  hereaAer  in- 
Mfft,  giving  judgment,  before  trial,  without 
ajiy  hearing,  and  seeking  leave  to  proceed 
to  a  process,  which  they  liketrise  proceeded 
in,  before   any  return    came,  as  likewise, 
-about  the  very  date  of  this  letter,  they  emit- 
ted their  explanation  of  the  test :  albeit  in 
their  letter,  tney  assert.  That  they  had  been 
very  careful  not  to  sixffer  any  to  take  the 
test  with  glosses  and  exnlanations. 
The  earl,  some  days  aner  his  entering  pri- 
soner into  the  castle  of  Edinburgh,  did  write 
a  letter  to  his  royal  highness,  telling  him, 
that  he  had  obeyed  his  highness's,  and  the 
€onncil*8  order,  m  entering  prisoner  in  that 
place,  that  he  had  not  written  sooner,  le&t 
oe  might  be  thought  too  impatient  of  his  pu- 
nishment, which  appeared  to  be  the  efiects 
•of  an  higii  dtspleasure,  which,  he  hoped,  he 
oo  wise  deserved ;   that  he  was  resolved  to 
continue  in  all  duty,  and  obedience  to  his  ma- 
jesty, and  his  royal  highness,  and  never  to 
lail  in  any  profession  thel'eof  he  bad  made  ; 
and  boggeo  to  know  what  satisfaction  was 
expected,  and  where,  and  how,  he  might 
live  with  liis  highness  favour. 
This  letter,  at  tirst,  seemed  to  please,  and, 
the  earl  beard,  it  did,  but  the  only  answer 
directly  returned,  was  summons  charging 
the  carl,  with  leasing- making,  and  depraving 
of  laws,  before    any  return  from  his  ma- 
jesty ;  and  afler  a  return  came  another  sum- 
mons, with  sound  of  trumpet,  containing  per- 
jury aiid  treason,  added  to  the  Ibrmer  crimes: 
notwithstanding  all  which,  fair  weather,  was 
made,  and  it  was  given  out,  and  likewise  in- 
timated to  the  earl,  by  a  particular  message 
ixom  one  of  the  club,  that  no  more  was  de- 
sired, but  to  humble  the  earl,  and*  to  take 
his  heritable  and  other  offices  from  him, 
and  his  family,  and  when  his  highness  was 
told  it  was  hard  measure,  by  such  a  process 
and   on  such  pretensions,  to  threaten   life 
and  fortune,  his  highness  said»  Lite  and  for- 
tune ?  God  forbid ! 

What  happened  after  these  thinss,  and  how 
the  process  was  carried  on,  followa  now  in 
Older :  oqil  for  your  more  dear,  and  distinct 
intbrmation,  I  have  sent  you  several  very 
^lecetsary  aad  uaeiol  papers,  with  Indexes, 


Some  other  passages  omitted  in  former  EdU 
tions  of  the  State  Tnals  are  here  supplied.  3 


Edinbubgu,  AVtT)ir6rr  3,  1681. 

His  Royal  Highness,  &c. 

Athol  Praises,  Levingston, 

Montrose,  Bishop  of  Edinburgh, 

Ar^le,  Elphinston^ 

Wmton,  Rosse, 

Linlithgow,  Dalzicl, 

Perth,  President  of  Session, 

Strathmore,  Treasurer  Deputy, 

Roxbui^h,  Register, 

Ana*am,  Advocate, ' 
Airie^',               ^        Justice  Clerk, 

Balcarres,  CoUiotoun, 

Lorn,  Lundie. 

1  HIS  day  the  earl  of  Argyle  havmg  finil 
openly  declared  his  sense,  as  you  have  it  here- 
after set  down  in  his  explication,  took  the  Test 
as  a  priry-i^ounsellor  r  tmd  ailer  he  was  called 
to,  and  bad  taken  his  place,  tlie  council's  ex- 
plication having  been  read  and  debated,  was 
put  to  the  vote,  and  passed,  the  eaii  not  voting 
thereto. 

Edinburgh,  November  3,  1681. 

The  Privy -Council's  Explanation  of  the  Test. 

Forasmuch  as  some  have  entertained  jealou- 
sies and  prejudices  against  the  Oath  and  Test 
appointed  to  be  taken  by  all  persons  in  publie 
trust,  civil,  ecclesiastical,  or  military,  in  this 
kingdom,  by  the  sixth  act  of  his  majesty's 
thinl  parliament  ;*  as  if  thereby  they  were  to 
swear  to  every  propOi^ition,  or  clause  of  the 
Confession  of  Faith  therein  mentioned ;  or  that 

*  This  Act  was  as  follows : 

'*  Act  anent  Religion,  and  the  Test.  At  EdiiH 
burgh,  the  last  day  of  August,  1681. 

''  The  which  day,  our  sovereign  lord  with 
Ills  estates  of  parliament,  considering  that  al- 
beit, by  many  wholesome  laws  made  by  hit 
royal  grandfather,  and  father  of  glorioua  me- 
mory, and  by  himself,  in  this,  and  his  other 
parliament:}  sioce  his  happy  restoration,  the 
Protestant  religion  is  carefully  asserted,  esta- 
blished aud  secured,  against  pojiery  and  pha- 
naticism ;  yet  tlie  restless  adversarips  of  our 
religion,  do  not  cease  to  propagate  theur  errours, 
and  to  seduce  his  majesty's  subjects  from  their 
duty  to  God,  and  loyalty,  to  bis  vice-gerent,  and 
tooiertuni  the  established  religion,  by  intro- 
ducing their  supei-stttions  aud  delusions,  into 
his  church  and  kingdom.  And  knowing  that 
nothing  can  more  increase  the  numbers  and 
confidence  of  papists,  and  shismatical  dissent- 
ers from  the  estahltshed  church,  then  the  su- 
pme  neglect  of  putting  in  execution  the  good 
laws  provided  against  them,  together  with  their 
hopes  to  insinuate  themserves  into  offices  and 
places  of  trust  andpubhc  employment.  There- 
fore, bis  m^esty,  from  his  princely  and  pious 
zeal,  to  '"^♦yj^  and  preserve  the  protoitaiit 
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ioTS^D  were  made  by  h  upon  the  intrinfic 
spiritual  power  of' the  church,  or  power  of  the 
keys,  or  as  if  the  present  episcopal  govern- 
ment of  this  national  ehurch,  by  law  establish- 

— «* -  m  ■    ■  .   ■ 

religion,  contained  in  the  Confession  of  Faith, 
recorded  in  the  first  parliament  of  king.  James 
the  Sixth,  whicli  is  founded  on,  and  asfreeable 
to  the  written  word  of  God  ;  doeth,- wim  adnce 
and  consent  of  his  estates  of  parliament,  require 
and  command,  all  bis  officei-s,  judges  and  ma- 
gistrates, to  put  the  laws  made  against  popery 
and  papish  priests,  Jesuits,  and  all  persons  of 
any  other  order  in  the  popish  church,  especially 
against  savers  and  hearers  of  mass ;    venders 
and  disj)er>er5  of  forbidden  books,  and  ressetters 
of  popish  priests,  and  excommunicate  papists : 
as  aiso,  ai^ainst  all  phanatick  separatists  from 
this  natioual  church;     ag^nst  preachers   at 
k^ofec,  or  field  conventicles,  and  the  ressetlers, 
»nd  harbourers  of  preachers,  who  are  intercom- 
muned ;  against  disorderly  baptisms,  aad  mar* 
xisi^es,  andirr^ular  oixliuations,  and  all  other 
sbismatical  disonWrs,  to  ^1  4ud  ?igorous  ex- 
ecution, accordu)g  to  the  tenor  of  the  rqsoective 
acts  of  jmrliament  tbereanent  provided :  and 
that  his  majesty's  princely  care  to  have  these 
\ix\y^  put  in  execution,  against  those  enemies  of 
the  protestant  religion,  may  the  more  clearly 
appear:    be  doeth,  with  advice    and  consent 
«£bresaid,  statut  and  ordain,  that  tlie  ministers 
of  each  parocb,give  up  in  October  yearly,  to 
their  respective  ordinaries,  true  and  exact  lists 
•f  al}   papists,  and  schismatlcal  withdrawers 
from  the  public  wonhip,  in  their  respective  pa- 
ro^bes ;   which  lista  are  to  be  subscribed  hy 
tliem,  and  that  the  bishops  give  in  an  doable 
of  the  said  Usts  subscribed  by  them,  to  the  res- 
pective slierifls,  stewards,  bailies  of  royalty,  and 
regality,  ^nd  magistrates  of  burghs,   to  the 
effect  the  said,iudges  may  proceed  agamst  them 
accol^dingto  law:    as  also,  the  sherifTs,  and 
other  magistrates  aforesaid,  are  hereby  ordained 
to  ipve  an  account  to  his  majest^r's  privy  coon- 
cil  in  December  yearly,  of  their  proceedings 
against  those  prists,    and  ph^natical  sepa- 
ratists, as  they  will  be    answerable  at  their 
highest  peril.    And  that  the  diligences  done 
by  the  sheriffs,  bailies  of  reeahties,  and  other 
nujgistrates  foresaid,  maybe  the  better  en- 
ifuired  into  by  the  council,  the  bishops  of  the 
res^ieoture  diocesses,  are  to  send  exaot  doubles 
of  the  list  of  tbepapists,  and  phanadcks,  to  the 
clerks  of  privy  council,  whereby  the  diligences 
of  the  sherifls,  and  other  judges  foresaids,  may 
he  controlled  and  examined.    And  to  cut  off  sll 
hopes,  from  papists  and  pbanatioks  of  their  be- 
ing imployeu  in  offices  and  places  of  nnblick 
trust,  it  is  here  by  statut  and  ordained,  that  the 
following  oath  s&ll  be  taken  by  all  persons  in 
offices  and  places  of  publick  trust,  civil,  eccle- 
fiiasticaJ,  and  military,  especially  by  all  members 
of  parliament,  and  'all  CiCCtors  of*  members  of 
yerliament,  all  privy  counsellers,  lords  of  ses- 
sion, members  of  exchequer,  lords  of  justiciary, 
and  other  members  of  these  conrts  9  all  officers 
of  the  crpwAy  and  tte^,  all  aivh-biakops  and 


od«  werathoiebf  oi|pos«dt6  ihehMndof  ftl* 
teration  or  subversion :  all  whkb  wo  fa  frpi 
the  iot^ntion  or  4eaiga  of  the  parlluiifts  in- 
posing  this  oath,  and  from  the  gewniie 


■<w« 


bishops,  and  all  proaohers  and  ministefs  of  ibo 

nA  whatsoever ;   aU  persons  of  this  kiog^- 
,  named  or  to  be  named  oammisamovo  tor 
the  borders;  all  members  of  the  comowswa 
for  churdi  afiairs ;  all  sheriffs,  slewaids*  boil- 
hes  of  royalties  and  regalities*  jnstioes  of  the 
peaee,  o&oars  ^  the  mint,  oommissars  mad 
their  deputs,  their  okrks  and  fiscals,  all  a4ro« 
calesand  procurators  before  any  of  these  ooarts, 
^l  writers  to  tl>e  signit,  all  fNiblick  nottars,  and 
other  peraons  imployed  in  writing  or  ageataog'* 
the  Lyon  king  at  anns,  berauMs,  purftevaata, 
and  messengers  at  arms ;  all  coMectoora,  sab- 
ceUeotpurs  and  fermourem  of  hia  majeatie's 
customs  and  excise ;    aU  magiatnUs,  dm*  of 
gild,  councillers,  and  <decks  of  burghs  royal  snil 
regality  ;  aH  deacons  of  trades,  and  deacon 
conveeoers  in  the  saids  buighs ;.  all  maslesa  and 
doctors  in  universUies,  owedges,  orseboois; 
aft  chaplains  in  famiUea,  pedago^^nestocbiklven, 
and  all  officers  and  sooldiora  m  tmies,  farta, 
or  nulttia,  and  all  other  persons  in  paUiek  trust 
or  office  vvithia  this  kingdom,  who  shall  mib- 
lickly  swear,  and  subscribe  the  said  oatL  aa 
follows,  vi2.     The  arch-bishops,  chief  ootn- 
mander  of  the  forces,  and  offioers  of  the  crosra 
and  state,  and  couneeHers*  before  the  aeerel 
council :  all  the  L»ids  of  session,and  all  mem- 
bers of  the  colledge  of  justice,  and  others  de- 
pending   upon    them,    before    the    seasioQ ; 
The  lords  of  justiciary,  and  those  depending 
upon   that  cooit,  in  the  justice  «9ourt:  4he 
Lords,  and  other  members  of  exehequor,  be- 
fore the  exchequer.      All  bishops,  before  the 
arch- bishops :   all  the  inferioor  -  clergy,  coiu- 
missars, .  masters  and  doctors  of  onireffaities, 
and  schools,  chaplains  and  pedagogues,  before 
the  bishops  of  the  respective  diocesses :  sheffiffi», 
Stewarts,  bailies  of  royalfy  and  regality,  and 
those  depending  on  these  jurisdictions,  before 
these  respective  courts:    and  provosts,  bailies 
and  others  of  the  burgh,  before  the  town  coun- 
cil :  all  collectors,  and  fermourers  of  the  king*s 
customs  and  excise,  before  the  exchequer ;  the 
commissiooers  of  the  borders,  before  the  privy 
council :  all  justices  of  peace,  befbreihdr  eon- 
veener,and  the  officers  of  the  mint  heforethege- 
neral  of  the  mint ;  and  the  officers  of  the  foiees, 
before  the  commander  in  chief ;   and  common 
souldiers  before  their  respective  offioera;  the 
Lyon  before  the  privy  council ;  and  heniuld*, 
purser  ants,  and  messengers  at  arms,  before  the 
Lyon.    And  his  uu^esty,  with  consent  liirasaid 
statute  and  ordains,  that  all  those  who  presently 
possess  or  ei^oy  any  of  the  foresaid  offices, 
publick  trusts,  or  tmploy  meota,  shall  take  and 
subscribe  the  following  oath,  in  ono  of  the 
foresaid  offices,  in  manner  before  preaoribed, 
betwixt  and  the  firrtof  January  next,  wbieh  is 
to  be  recorded  in  the  registers  of* the  wspaetive 
courts,  and  extracts  thereof  uadisr  the  darks 
hands,  to  be  reported  to  his  migestica  privy 
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and  mcttniag-  tlier^of  :  thereftire  lim  royal  high- 
BMit,  hU  nii^eft^f*!  bi|^h  coirnniniioBer,  and 
lonii  of  the  privy-ooancil,  do  allew,  aiitho- 
rise,  andimpawer  the  archhishopa  aad  biehops 
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to  admisifter  this  oi^  and  test  to  the  minia'' 
tcra,  tn  their  respective  dioccsea,  in  this  expresa 
sense:  (1.)  That  thouie^h  the  Confession  of 
Pahh,  ratified  in  parliament  1567,  was  framed 


cooncil,' betwixt  tfais  and  the  first  ofBfarch 
next,  168^,  and  there  afteri  n  ony  other  courts, 
whereof  they  are  indfpss  or  n^nbevs,  the 
first  time  tbd^  shalf  sit,  or  eicerce  in  any  of 
these  respective  couits :  and  ordains,  that  all 
who  shall  hereafter  be  pronM>led  to,  or  impleyed 
in  any  of  the  foresaids  offices,  trusts,  or  iinploy- 
ments  shall  at  their  entry  into  and  before  their 
exerdng  thereof,  take  and  subscribe  the  said 
oath  in  manner  fbrefiaid,ro  b#recorded  in  the 
fcffislers  of  the  respective  Courts,  and  reported 
to  his  majesties  privy  council  withinthe  space  of 
fyny  days  aHer  their  taking  the  same :  and  if 
any  shall  presume  to  exercise  any  of  the  said  of- 
fices, or  imployments,  or  any  pabhck  office,  or 
trust,  within  this  kingdom,  (the  kinj^s  lawful 
brothers  and  sons  only  excepted)  untu  they  take 
the  oath  foresaid,  and  subscribe  it,  to  ne  re- 
corded in  the  registers  of  the  respective  cotirts, 
they  shall  be  declared  incapable  of  aJl  publick 
tmst'thereal^and  tbrther  be  puniehetl  with 
the  loss  of  tbehr  moveables,  and  liferent  es- 
cheat, the  one  half  whereof  to  be  given  to  the 
informer,  and  the  other  half  to  beloitf  to  his 
roiyesty,  and  his  majesty,  with  advice  foresaid, 
recommends  to  bis  prtvy  council  to  see  ihik 
SMt  put  to  due  and  vigorous  execution." 

The  TfiffT,  containinj^  the  Oath  to  be  taken  by 
all  Persons  m  public  Trust 

*^  I  solemnly  swenr,  in  the  presence  of  the 
crtemal  Ciod,  whom  1  invoke  as  judge,  and 
witness  af  the  sincere  intention  of  Sits  my 
oath,  That  I  own,  and  sincerely  profess  the 
true  Protestant  religion,  contained  in  the  Con- 
fession of  Faith,  recorded  m  the  first  parlia- 
ment of  king  James  the  6th,  and  that  I  believe 
the  same  to  be  founded  on,  and  agreeable  to 
the  written  word  of  God.  And  I  promise  and 
atroar,  that  1  shall  adhere  thereunto,  during 
all  the  days  of  my  lifo-time ;  and  shall  endea- 
vour to  educate  my  children  therein ;  and  shall 
never  consent  to  any  change  or  alteration  con- 
trary thereto,  and  tnat  I  disown  and  renounce 
nil  such  principles,  doctrines,  or  practices, 
whether  popish  or  fanatical,  which  are  con- 
trary unto,  and  inconsistent  with  the  said  Pro^ 
testant  Reli^on,  and  Confession  of  Faith. 
And  for  testification  of  my  obedience  t6  my 
inost  gracious  sovereign- Charles  the  9nd,  1 
do  affirm,  and  swear  by  thb  my  solemn  oath, 
that  the  king's  majesty  is  the  only, supreme 
governor  of  this  realm,  overall  \)ersons,  and 
111  all  causes,  as  well  ecclesiastical  as  civil : 
find  that  no  foreign  prince,  person,  pope^  ptv- 
.  late,  state  or  potentate,  hath,  or  ougiit  to  liave 
any  jorisdidion,  power,  superiority,  pre-emi- 
nency,  or  authority,  ecclesiastical  or  civil, 
within  this  realm.  And  therefore  I  do  utterly 
Teneunce,  and  forsake  all  foreign  jurisdictions, 
powers,  superiorities,  and  anthonttes :  and  do 
promise,  thai  from  henceforth  I  sbsU  bear 


fatth,  and  true  all^fianoe  to  the  king's  ma- 
jesty, his  heirs  and  lawlul  successors ;  and  ta 
my  power  shaR  assist  and  defend  all  rights, 
jurisdictions,  prerogatives,  privileges,  prefer- 
ments wad  auttioritiea  belonsfing  to  the  king's 
mi^esty,  his  heti-s  and  lawful  successora.  And 
I  further  affirm  and  swear  by  thia  my  solemn 
oath,  tluit  I  judi^e  it  unlawful  for  subjects, 
upon  pretence  of  reformation,  or  any  o^er 
pretence  whatsotver,  to  entrr  into  ooyeoanti 
or  leagues,  or  to  convocate,  convene,  or  as* 
semble  in  any  councils,  conventions  or  assem* 
blies,  to  treat,  consult,  or  determine  in  any 
matter  of  state,  civil  or  ecclesiastic,  without 
his  majesty's  special  command,  or  express  li« 
cense  had  thereto  ;  or  to  take  up  arms  against 
the  king,  or  these  commissionate  by  him.  And 
that  I  shall  never  so  rise  in  arms,  or  enter 
into  such  covenants  or  assambltes :  and  that 
there  lies  no  obligation  on  me  from  the  Na- 
tional Covenant,  or  the  Solemn  League  and 
Covehant  (commonly  so  called)  or  any  ^her 
manner  of  way  whatsoeror,  to  endeavour  any 
change  or  ahefation  in  the  government,  either 
in  church  or  state,  as  it  is  now  established  by 
the  laws  of  this  kingdom.  And  I  promise  and 
swear,  that  I  shall,  with  my  nttnost  power, 
defend,  assist  and  maintain  his  majesty's  iuris- 
diction  aforesaid  against  all  deadly.  And  I 
shall  never  decline  his  majesty's  power  and 
jurisdiction,  as  I  shall  answer  to  Uod.  ibid 
finally,  1  affirm  and  swear,  that  this  my  ao^ 
lemn  oath  is  giren  in  the  plain  genuine  sense, ' 
and  meaning  of  the  words,  witlrant  any  equi- 
vocation, mental  reservation,  or  any  manner 
of  evasion  whatsoever ;  and  that  I  shall  not 
accept  or  use  any  dispensation  fVom  any  crea- 
ture whatsoever.    (So  help  me  Croo." 

The  following  was  the  Confession  of  Faith : 

Tlie  CoNrxssioN  of  the  FArrn  and  Doctrinb, 
beleevcfl  and  ^fessed  by  the  Protestantea 
of  Scotland,  exhibited  to  the  Estatis  of  tfie 
same  in  Pariiamen^  and  be  their  publick 
Votis  authorizeif ,  as  a  1>octriae  grounded 
upon  the  infallible  word  of  God. 

1.    Of  God. 

We  confesse  and  aeknowledee  ane  onely 
God,  to  whom  onelie  '^ve  mnst  cleave,  whorac 
onclic  we  must  serve,  whom  onelie  we  must 
worship,  and  in  whom  onlie  we  imwt  put  our 
trust,  who  i«  eternal,  in H nit,  unnieasurable, 
incouiprebensible,  omnipotent,  invisible,  ane 
in  substance,  and  yet  distinct  in  three  ner- 
sonnis,  the  Father,  the  Sonne,  and  the  Holie 
Ghost.  Be  whom  we  confefwe  at^d  believe 
all  thinges  in  heaven  and  corth,  alswel  risible 
as  invisible,  to  have  bene  rreated,  to  be  re- 
tetned  in  their  being,  and  to  bf»  riilrd  and 
gnyded  be  bis  inscrutaWe  proi idfnic,  to  sik 
end,  as  his  eternal  wis4<««tie,  gtiodncs,   and 
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in  the  infancy*  of  reformation,  and  desenret  its 

due  praise,  yet  by  tbe  Test  wg  do  not  swear  to 

'«very  proposition,  or  clause  therein  contained, 

but  only  to  the  true  Protestant  religion,  found- 

justice  hes  appoynted  them,,  to  the  manifesta- 
tion of  his  awin  glorie. 

2.'    Of  the  Creation  of  Man. 

We  confesse  and  acknawledge  this  our  God 
to  have  created  man,  to  wit,  our  first  father 
Adam,  to  his  airin  image  and  similitude,  to 
whome,  he  gave  uisdome,  lordidiip,  justice, 
free-wUl,  aim  cleir  knowledge  of  htmselfe,  so 
that  in  the  fraill  nature  •f  man,  there  culd  be 
noted  no  imperfectioun.  Fra  quhilk  honour  and 
perfectiotm,  man  and  woman  did  hot  he  fall : 
tbe  woman  being  deceived  be  the  serpent,  and 
tnan  obeying  the  voyce  of  the  woman,  both 
conspyring  against  the  soveraine  majestic 
of  God,  who  in  expressed  words  had  before 
ihneatened  death,  git  they  presumed  to  cat  of 
the  forbidden  tree. 

3.     Of  Original  Sinne. 

Be  qnhilk  transgressiouii,  commounlie  call- 
ed orifi^mal  sinne,  wes  the  image  of  God  utter- 
lie  derated  in  man,  and  he  and  his  posteritie 
of  nature  become  enimies  to  God,  slaves  to 
Satban,  and  servandis  unto  sin.  In  sameikle 
that  death  everlasting  lies  had,  and  sail  have 
power  and  dominioun,  over  all  that  have  not 
oeen,  ar  not,  or  sail  not  be  regenerated  from 
above,  qlihilk  regeneratioun  is  wrocht  by  tlie 
power  of  the  Holie  Ghost,  working  in  the 
liartes  of  the  elect  of  God,  ane -assured  faith  in 
the  promise  of  God,  reveiled  to  us  in  his  word, 
^be  quhilk  faith  we  apprehend  Christ  Jesus, 
with  the  graces  and  beuetites  promised  in  bim. 

4.     Of  the  Revelation  of  the  Promise. 

For  this  we  constantlie  beieeve,  that  God 
after  the  feirful  and  horrible  defection  of  man, 
ira  his  obedience,  did  seek  Adam  againe,  call 
tipon  him,  rebuke  his  sin,  convict  him  of  the 
same,  and  in  the  end  made  unto  him  anc  most 
joyful^promise,  to  wit,  that  the  seed  of  the  wo- 
man su  Id  break  down  the  serpent^s  head,  that  is, 
be  suld  destroy  the  works  of  the  devil. ,  Quhilk 
promise,  as  it  was  repeated,  and  made  mair 
dear  from  time  to  time  ;  so  was  it  imbraced 
with  joy,  and  maist  consatntlte  received  of  all 
the  faithfiU,  from  Adam  to  Noe,  from  Noe  to 
Abraham,  irom  Abraliam  to  David,  and  soforth 
to  the  incaroationn  of  Christ  Jesus,  all  (we 
moane  the  faithful  fathei-s  under  the  law)  did  see 
the  joyful  daie  of  Christ  Jesus,  and  did  rejoyce. 

5.    The  Continuance,  Increase  and  IVeserva- 
tioun  of  the  Kirk. 

We  maist  constantly  beieeve,  that  God  pre- 
served, instructed,  multiplied,  honoured,  de- 
cered,  and  from  death  called  to  life,  his  Kirk  in 
all  ages  fra  Adam,  till  the  coming  of  Christ 
Jesus  in  the  flesh.  For  Abraham  he  called 
ftxim  his  fathers  cnntry,  bim  he  instructed^  his 
i«ede  be  multiplied,  the  same  be  marveilousKe 


ed  on  tbe  word  of  God,  contained  in  that  Con- 
fession  as  tt  is  opposed  to  popery  and  ftma- 
ticisra.  (8.)  That  b]^  the  Test,  or  any  clansa 
therein  contained,  noinvaaion  or  eucroacbmeat 

preserved,  and  mair  marveilously  delivered, 
m»m  the  bondage  and  tyrannie  of  Pharaoh,  to 
them  be  gave  bis  lawes,  constitutions  aod  ce- 
remonies, them  he  possessed  in  tbe  Land  of 
Canaan,  to  them  after  Jttdge»atidafW  Haul,  he 
gave  David  to  be  king,  to  wliome  he  made  pro- 
mise, that  of  the  fruite  of  his  loynes  suld  ane 
sit  for  ever  upon  his  regoTscat.  To  this  same 
people  from  time  to  time  he  sent  prophets,  to 
reduce  them  t<^  the  right  way  ot  their  God : 
Iromthe  quhiik  oftentimes  they  declined,  be 
idolatry,  aod  albeit  thdtfor  their  stubbohw  con- 
tempt of  justice  he  was  compelled  to  g^re  tben 
into  the  hands  of  their  enemies,  as  befoir  was 
threatnfcd  bv  the  mouth  of  Moses,  in  sa 
meikle  that  the  haly  cittie  was  destroyed,  the 
temple  burnt  with  tire,  and  the  haiU  land  left 
desolate  the  space  of  Lxx.  zears  :  Zit  of  mercy 
did  he  reduce  them  again  to  Jerusalem,  where 
the  cittie  and  temple  were  re-edified,  and  they 
against  all  temptations  and  assaiiltea  of  Sathan, 
did  abide  till  tbe  Messias  came,  according*  to 
the  promise. 

6.    Of  t!ie  Incarnation  of  Christ  Jesus. 

Quhen  the  fulness  of  time  came,  God  sent  his 
Sonne,  his  eternal  wisdome,  the  substance  of 
bis  awin  glory  in  this  warld,  quha  tiike  the 
nature  of  manbead  of  the  substance  of  woman, 
to  wit  of  ayirgine,  and  that  be  operationnof  the 
HoHe  Ghost:  And  so  was  borne  me  just  seedc  of 
David,  tbe  angel  of  the  great  coimcil  of  God, 
the  very  Messias  promis^  whom  we  confesse 
and  acknawledge  Emmanuel,  very  God  and 
very  man,  two  perfit  natures  imited,  and  joyned 
in  one  persoun.  Be  ouhilk  our  confessioun  we 
condemn  tlie  damnable  and  pestilent  heresies  oif 
Arrius,  Marcion,  Eutyches,  Nestorius,  and  sik 
uthers,  as  either  did  denie  the  eiemitie  of  bif 
God-head,  or  the  veritie  of  his  humaine  nature, 
or  confounded  them,  or  zit  divided  them. 

7.     Why  it  behooved  the  Mediator  to  be  very 
God  and  very  Man. 

\Ve  acknawledge  and  "confesse,  that  this 
maist  wonderous  coujuaction  betwixt  the  God- 
head, and  the  Man- head  in  Christ  Jesus,  dkl 
proceed  from  the  eternal  and  immutable 
decree  of  God,  from  quhilk  all  our  salvation 
springs  and  depends. 

8.     Electioun. 

For  that  same  eternal  God  and  Father,  who 
of  meere  pprace  elec^d  us  in  Christ  Jesus  his 
Sonne,  before  the  foundation  of  tlie  warld  was 
laide,  appointed  him  to  be  our  bead,  our  brother, 
our  pastor,  and  great  bishop  of  our  sauls.  Bet 
because  that  the  enimitie  betwixt  the  justice  of 
Go<1  and  our  sins  was  sik,  that  na  flesh  be  itselfe 
culd,  or  might  have  attaine<l  unto  God,  it  be- 
hooved that  the  Sonne  of  God  snld  descend 
unto  US)  and  take  himselfe  a  bodie  of  oyr  bodif | 
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is  made  or  intended  upon  the  intrinsic  spiritual 
power  of  the  cburch,  or  power  of  the  keys,  as 
It  was  exercised  by  the  apostles,  and  the  most 
puns  and  primitive  church  in  the  first  three 


L 

flesh  of  our  flesh,  and  bone  of  our  bones, 
and^so  become  the  Mediator  betwixt  God  and 
man,  giyiog  power  to  so  many  as  beleeve 
in  him  to  be  the  sonnesof  God,  as  himself  dois 
witnesse  I.  passe  up  to  my  Father,  and  unto 
zuir  Father,  to  my  Uod  and  unto  zuir  God .  Be 
quhilk  maist  bohe  fratemitie,  quhatsaever  wee 
have  tynt  in  Adam,  is  restored  unto  us  againe. 
And  for  this  cause,  ar  we  noi  affray  ed  to  call 
God  our  Father,  not  sa  meikle  because  he  hes 
created  us  (quhllk  we  have  common  with  the 
reprobate)  as  for  that,  that  he  hes  given  to  \is  his 
onely  Sonne,  to  be  our  brother,  and  given  unto 
us  grace,  to  acknawleilge  and  imbrace  him  tor 
our  onlie  Mediatour,  as  before  is  said.  It  be- 
hooved farther  the  Messias  and  Redeemer  to  be 
very  God,  and  very  man,  because  he  was  to 
underlie  the  punishment  due  for  our  transgres- 
sions, and  to  present  himselfe  in  the  presence 
of  his  Father^s  judgement,  as  in  our  person, 
to  snlTcr  for  our  transgressio^n  and  inobedience, 
be  death  to  overcome  him  that  was  author  of 
death.  Bot  because  the  ouelv  God-hejid  culd 
nut  suffer  death,  neither  zit  culd  the  onlie  man- 
head  overcome  the  samine,  he  joyned  both  to- 
githerinone  persoue,  that  the  imbecillitie  of  the 
ane,  suld  suffer  and  be  subject  to  death,  (quhilk 
we  bad  deserved.)  And  the  infinit  and  invincible 
power  of  the  nlher,  to  wit,  of  the  God-head;  suld 
triumph  and  purchasse  to  us  life,  libertie,  and 
perpetual  victory :  And  so  we  confess,  and 
Kiaist  imdoubtediy  beleeve. 

9.     Christ's  Death,  Passion  and  Burial. 

lliat  our  lord  Jesus  offered  himselfe  a  voiun- 
lary  sacrifice  unto  his  Father  for  us,  that  he 
•unered  contradiction  of  sinners,  that  he  was 
wounded  and  plagued  for  our  transgression  ns, 
that  bee  being  the  clean  innocent  Lamb  of  God, 
was  damned  in  the  presence  of  an  earthlie 
iudge,  that  wcsuld  be  absolved  befoir  the  tri- 
luDul  scat  of  our  God.  That  he  suffered  not 
onlie  the  cruel  death  of  the  crosse  (quhilk  was 
accursed  be  the  sentence  of  God)  bot  also  that 
hee  suffered  for  a  season  the  wrath  of  his  Fa  • 
ther,  quhilk  sinners  had  deserved.  But  zit  we 
avow  that  he  remained  the  only  well  beloved 
and  blessed  Sonne  of  his  Father^  even  in  the 
iniddest  of  his  anguish  and  torment,  ouhilk  hee 
auffered  in  body  and  saule,  to  make  tne  full  sa- 
tisfaction for  the  sinnes  of  the  people.  After 
the  quhilk  we  confesse  and  avow  that  there  re- 
maines  na  uther  sacrifice  for  sinne,  quhilk  gif 
any  affirme,  we  nathing  doubt  to  avow,  that 
they  ar  blasphemous  against  Christs  death,  and 
the  everlastmg  purgation  and  satisfaction  pur- 
chased to  us  1^  the  same. 

10.     Resnirectiomi. 

We  undoubtedlie  believe,  that  ia  sameikle  as 
it  was  impossible,  that  the  dolours  of  death 
ajiido  reteine  in  bondage  the  ^utbor  of  life,  that 
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centuries  after  Christ,  and  which  is  atill  re« 
sened  entirely  to  the  church.  (3.)  That  tho 
Oath  and  Test  is  without  any  prejudice  to  the 
episcopal  government  of  this  national  church, 

'  — ■-  ■'  '■  .■  ■■  <■ 
our  Lord  Jesus  crucified,  dead  and  buryed,  quba 
descended  into  Hell,  did  ryse  againe  for  our 
justification,  and  destroyin&f  of  him  quha  waa 
the  author  of  death,  brocht  life  againe  to  us, 
that  Mere  subject  to  death,  and  to  the  bondaga 
of  the  same.  We  knaw  that  bis  resuiTec- 
tion  was  confirmed  be  the  testimonie  of  hia 
verie  enimies,  be  the  resurrection  of  the  dead, 
quhais  sepultui*cs  did  oppen,  and  they  did  rise, 
and  appeared  to  monv,  within  the  cittie  of  Je- 
rusalem. It  was  also  confirmed  be  the  tes- 
timonie of  his  angels,  and  be  the  senses  and 
i'udgmentsofhis  apostles,  and  of  uthers  quha 
lacfconversation,  and  did  eat  and  chink  with 
him  afler  his  resmTection. 

11.    Ajicenslon. 


quhilk  uiu  rise  againe 
ascend  into  the  heavens,  for  the  accomplish- 
ment of  all  thioges :  quherc  in  our  names,  and 
for  our  comfort,  he  hes  receivetl  all  power  in 
heaven  and  earth,  quhere  he  sittes  at  the  richt 
hand  of  the  Father  Inaugurate  in  bis  kingdome. 
Advocate  and  onelic  Mediator  for  us.  Uuhilk 
glorie,  honaur  and  prerogative^  he  alone 
amonges  tlie  brethren  sail  possess,  till  that  all 
his  enemies  be  made  his  fu^^tu1e,  as  that  we 
undoubtedlie  beleeve,  they  sail  be  in  the  final 
judgment:  To  the  execution  whereof  we  cer- 
taimie  beleeve,  that  the  same  our  Lord  Jesus  sail 
visiblie  retume,  as  that  he  was  sene  to  ascend. 
And  then  we  firmely  believe,  tliat  the  time  of 
refreshing  and  restitution  of  all  things  sail  cum 
in  sameikle  thatthir,  tba^  fra  the  beginning 
have  suffereil  violence,  imury  and  wrang  for 
richteousncss  sake,  sail  inherit  that  blessed  im-> 
mortalitie  promised  fra  the  beginning.  Bot 
contrariwise  the  stubbome,  inobedient,  cruel 
oppressours  ;  filthie  personis,  idolaters,  and  all 
sortes  of  uufaithfiU,  sail  be  cast  in  the  dungeon 
of  utter  darkuesse  where  the  worme  sail  not  die, 
nether  zit  their  fyre  sail  be  extinguished.  Tha 
remembrance  of  quhiy^  day,  anu  of  the  judge-' 
ment  to  be  executed  in  the  same,  is  not  onelie  to 
us  ane  bry die,  whereby  our  carnel  lustes  ar  ere* 
frained,  bot  alswa  s'Jl  inestimable  comfort,  that 
nether  may  the  threatning  of  worldly  princes, 
nether  zit  the  feare  of  temporal  death  and  pre- 
sent danger,  move  us  to  renounce  and  forsake 
that  blessed  societie,quhilk  we  the  members  have 
with  oinr  head  and  onhe  Mediator  Christ  Jeans, 
whom  we  confesse  and  avow  to  be  the  Messias 
promised,  the  onelie  Head  of  his  Kirk,  our  just 
Lawgiver,  our  onelie  hie  Priest,  Advocate  and 
Mediator.  In  quhilk  honoures  and  offices,  gif 
noan  or  angel  presume  to  intrude  themself 
we  utterlie  detest  and  abhorre  them,  as  blaa- 
pbemous  to  our  sovenune  and  suprwna  gover- 
nor Christ  Jesus. 
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which  M  deckrad  bjthefint  actoftheMcoBd 


■fnrinn  of  his  majesty*!  first  jwriUment,  to  be  '  riolaMy  and  muJta-ftMy  nmenre.  And  mp- 
most  n^reeftble  to  the  word  or  God,  and  moat  point  tiie  arehbiriiopa  and  biahopa  to  require 
suitable  to  monarchy,  and  which  npon  all  oc-     the  miBisters  in  their  leapectiTe  tnoeeaesy  with 


^wMMMM 


I  IS.     Faith  in  the  Holy  Ghost. 

This  our  fiiith  and  the  asittrance  of  the  samot 
proceeds  not  fra  flesh  and  blude,  that  is  to  say, 
fra  na  natural  powers  within  us,  bot  is  the  in- 
spiration of  the  Holy  Ghost :  whome  we  con- 
iesse  God  equal  with*^  the  Father  aud  with  his 
Sonne,  qoha  sanctifyis  us,  and  brin^  us  all  in 
*  Teritieto  be  his  awin  operation,  without  irhome 
we  sulde  remaine  for  ever  eniroies  to  God,  and 
ignorant  of  his  Sonne  Christ  Jesna.  For  of 
nature  we  arc  so  dead,  so  blind,  and  so  perTci-sc, 
that  nether  can  we  k'il\  when  we  ar  pricked, 
see  the  Ficht  when  it  shines,  nor  assent  to  the 
will  of  God  when  it  is  rereiled,  unless  the  spirit 
of  the  Lord  Jesus  quicken  that  quhilk  is  dead, 
remove  the  darknesse  frooi  our  rovndes,  and 
boweonr  stubbnrne  hearts  to  the  obedience  of  his 
blessed  will.  And  so  as  we  confesse  that  God 
the  Father  created  us,  when  we  were  not ;  as  liis 
Sonne  our  Lord  Jesus  redeemed  us,  when  wee 
were  enimies  to  him :  so  also  do  confesse  tha;  the 
Holy  Ghost  doth  sanctifie  and  regenerat  us, 
without  all  respect  of  ony  merite  preceeding 
from  us ;  be  it  before,  or  be  it  after  our  regene- 
ration. To  speak  this  ane  thing  zit  roair  plaine 
words:  as  we  willincly  spoy  le  ourselves  of  all 
honour,  and  gloir  of  onr  awin  creation  and  re- 
demption :  80  do  we  ako  of  oiu*  re(;;eneration 
and  sanctiflcation :  for  of  ourselves  we  are  not 
snificientto  think  one  gude  thocht,  bot  lu;  quha 
hes  begtm  the  wark  in  us,  is  onfie  that  conti> 
newis  u^  in  the  same,  to  the  praise,  and  glorie 
of  his  undeserved  grace. 

U.    The  Cause  of  Gnde  Warkes. 

Sa  that  the  cause  of  pide  warkes,  we  con- 
fesse to  be  not  onr  free  will,  bot  the  spirit  of  the 
Lord  Jesns,  who  dwellingin  our  hearts  be  tre\ve 
iaith,  bringes  fuith  sik  waikes,  as  Gw\  bes  pre- 
pared tor  us  to  wdk  in.  For  this  we  maist  boraiKe 
affirme,  that  Idasphemy  it  is  to  say,  that  Christ 
abydes  in  the  heartps  of  sik,  as  in  Vhome  there 
is  BO  spirit  of  sanetification.  And  therefore  we 
feir  not  to  aflirme,  that  murtherers,  oppresscrs, 
'  cmel  persecnters,  adulterers,  hnremongers, 
IHthy  nenouns,  idolaters,*  drunkards,  thieves, 
and  aU  workers  of  iniquity,  have  nether  trew 
faith,  nether  any  portion  of  the  spirit  of  the 
Lord  Jesus,  so  long  as  obstinatKe  they  continew 
in  their  wickedness.  For  how  soone  that  ever 
the  spirit  of  the  Lord  Jesns  (quhilk  Gi)^  elect 
children  receive  be  trew  faith)  taks  possession 
in  the  heart  of  ony  man  «o  soone  dais  he  re- 
generate and  renew  the  same  nran.  So  that 
ce  beginuts  to  hait  that  quhilk  before  he  loved, 
and  begins  to  love  that  quhilk  befotr  he  hated, 
and  fra  thine  cnmmis  that  continual  battel, 
qphitt  is  betwixt  the  flesh  and  the  spirit  in 
God's  children ;  till  the  flesh  and  natmtii  man, 
aeeordtng  to  the  avrin  corruption,  lustes  for 
thingea  plcasand  suddcfectable  onto  the  self,  and 
grudges  in  advsrsaty,  is  lyftsd  op  in  prospMiijr, 


his  mi^estyhath  dcdhred  he  w3l  id* 


and  at  erary  moment  is  prone  and  reddie  to 
omBnd  the  roaiestie  of  Goo .  Bot  the  -Aiint  of 
God,  qnhifk  gives  witncsaing  to  our  spirit,  that 
we  are  the  aonncs  of  God,  maids  ns  to  re- 
sist filthie  pleasures,  and  to  ^[foane  in 
God*s  presence,  fbr  deliverance  lira  this  bonda^ 
of  oorra|ition :  and  finally  lo  triumph  over  sin 
that  it  reigne  not  in  onr  mortal  bodvis.  This 
battel  hes  not  the  camel  men,  being  oestitote  of 
God's  spirit,  bot  dots  follow  uid  ob^  sinne  with 
greedines,  and  without  repentance,  even  as  the 
devil,  and  their  corrupt  lustes  do  prick  thetn. 
Bot  the  soones  of  God,  as  befi»re  wes  said,  doii 
fecht  against  ^nne,  dos  sob  and  mume,  when 
ther  perceive  themselves  tempted  in  iniqnirie  : 
and  gif  they  fall,they  rise  againe  with  earnest 
and  unfeigned  repentance,  and  thir  thing  b  they 
ilo  not  be  tfieir  awin  power,  bot  the  power  of  ttie 
Lord  Jesus,  without  whome  they  were  able  to 
do  nothing. 

15.    What  warices  ar  reputed  gude  befoir  God. 

We  confesse  and  acknaviedge,  ihat  God  hes 
given  to  man  his  holy  law,  in  quhilk  not  only 
ar  forbidden  ail  sik  warkes  as  displeis  ami 
oflTend  his  Godlie  Majestie,  bot  alswa  ar 
commanded  all  sik  as  pleis  him,  and  as  he  hes 
promised  to  rewaird.  And  thir  wafks  be  of 
t\ra  sortes.  The  ana  are  done  to  the  honour  of 
God  the  uther  to  the  profiteof  our  nichtbouris : 
and  both  have  ttie  reveiled  will  of  God  for  their 
assurance.  To  have  ane  God,  to  worschip  and 
honotu*  him,  to  call  upon  him  in  all  our  troubles, 
reverence  his  holy  name,  to  heare  his  word,  to 
beUeve  the  same,  to  communicate  with  his 
holy  sacraments,  are  the  warkes  of  the  fii-st 
tabtll.  To  honour  father,  mother,  princes  aiid 
rulers  and  superiour  powers  ;  to  love  them,  to 
support  them,  zca  to  obey  their  charges  (not 
repugning  to  the  commandment  of  God)  to  save 
the  lives  of  innocents,  to  represse  tyrannie,  to 
defend  the  oppressed,  to  keepe  onr  bodies  cl^ane 
and  halie,  to  five  in  sobemes  aud  temperance, 
to  deal  justKe  with  all  men  both  in  woni  and  deed ; 
and  finally  to  rppresse  all  ap[>etite  of  our  nicht- 
boiiris  hurt,  are  the  gude-waikcs  of  the  seennd 
tnhtit  quhilk  are  raaut  pleUing  and  acceptabil 
unto  Uod,  as  the  warkes  that  are  commanded 
be  him.<felfe.  Hie  contrary  quhain)f,  is  sinne 
maist  odious,  quhilk  ahrayes  displeisis  him,  and 
provokes  him  to  anger ;  As  not  to  call  upon 
alone,  when  we  have  need,  nor  to  hear  his 
word,  with  reverence,  to  contemne  and  de- 
spise it,  to  have  or  worschip  idols,  to  maintena 
and  defend  idolatrie,  Kchtlie  to  esteem  the  re- 
verend name  of  God,  to  prophane,  abuse  or 
contemne  the  SacraanentB  of  Christ  Jesns,  W 
disobey  or  resist  ony  that  God  hes  placed  in 
authorttie  (quhilk  they  passe  not  over  tlM 
boundes  of  their  office)  to  murlher,  or  to  con- 
sent thereto,  to  beare  hatred,  or  to  led  innooenr 
blude*  ben  shed,  gif  was  may  widista&d  it. 
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their  fint  oonvcniep^^  to.  oboy  tfae.kw  in 
swearing  and  iwihxviliing  the  arorenid  Oath 
and  Testjwidi  certification,  that  the  refusen 
tihall  be  esteemed  persoDS  disafiected  to  the 
Protestant  religion,  and  to  his  mi\)e9ty's  |E(0- 

And  finally,  tlie  traiisfi^ession  of  ony  uther 
coniniaudement  in  the  first  or  the  second  tabill: 
Wee  confesse  and  affiruie  to  be  sinne,  by  the 
^uhilk  God^s  ahgcr  and  displesure  is  kindled 
against  the  proad  unthankful  warld.  8o  that 
gude  warkes  we  affirme  to  be  thir  onlie,  that 
are  done  b  fiiitli,  and  as  God's  commandment 
i|uha  in  his  lawe  hes  expressed  what  the  thingis 
be  that  pleis  him.  And  evil  warki»  we  affirme 
not  only  thir  that  expressedLy  ar  dqne  against 
God's  commandii|cnt :  hot  thir  alsvsa  £atin 
matteris  of  religion,  and  worachipping  of  God, 
hes  na  uther  assurance  hot  the  mventioun  and 
opinioun  of  man,  quhilk  God  fira  the  beginning 
hes  ever  rejected,  as  be  the  prophet  Esay ,  and 
be  our  Maister  Christ  Jesus  we  ar  tao^^nt  in 
these  words,  In  vain  do  they  .worschip  me, 
teaching  for  doctrines  the  precepts  of  men. 

IG.    The  Periectioun  of  the  Law,  and  the  Im- 
perfectioon  of  Man. 

The  lawe  of  God  we  confess^  and  aclmaw- 
led|^  maist  just,  maist  equal,  maisthalie,  and 
nnaist  perfite  commaunding  thir  thingis,  quhilk 
being  wrocht  in  perfectioun,  were  amU  to  (five 
life,  and  abill  to  bring  man  to  eternal  ^icitie. 
Bot  our  niiture  is  sa  oorrupt,  sa  weake,  and  sa 
onperfite,  that  we  ar  never  abill  to  fulfill  the 
warkes  of  the  law  in  perfectioun.  Zea,  gif wesay 
we  have  na  sinne,  evep  after  we  are  regenerated, 
we  deceive  ourselves,  and  the  veritie  of  God  is 
not  in  us. .  And  therefore,  it  bebbwis  us  to  ap-  ^ 
^hend  Christ  Jesus  with  his  justice  and  sa*. 
tisfiu!tion,  quhA  is  the  end  and  aocom^Ushment 
of  the  law,  be  quhome  we  ar  set  at  this  liberty, 
that  the  curse  and  midediction  of  God  fkll  not 
upon  us,  albeit  we  fulfil  not  the  same  in  all 
poyntes.  For  God  the  Father  beholding  us,  in 
the  body  of  his  Son  Christ  Jesus,  acoeptis  our 
iinperfite  obedience,aa  it  were  perfite,*ana  covers 
our  warks,  <|^uhilk  ar  defykd  with  mony  spots, 
with  the  justice  of  his  Sonne*  We  do  not  mean 
that  we  are  so  set  at  liberty,  that  wee  awe  na 
obedience  to  the  law  (for  tlui  wee  before  have 
{ilainly  confessed)  bot.  this  we  affirme,  tliat  na 
man  m  earth  (Christ  Jesus  only  except)  hes 
given,  give8,or  sail  give  in  woiiie,  that  obedience 
to  the  Mw,  quhilk  the  law  requiris.  Bot  when 
we  have  done  all  things,  we  must  fall  downe 
and  unfeindl  V  coiitesae,  that  we  are  unprofitable 
•ervands.  And  therefore,  quhosoever  boastis 
themselves  of  the  merits  of  their  &win  workes, 
or  put  their  trust  in  the  wprks  of  Supererga- 
lion,  boast  themselves  in  tliat,  quhilk  is  noSit, 
and  put  their  trust  in  damnable  idolatry. 

ir.    OftheRiik. 

A#  we  believe  in  ane  God,  Father,  Sonne,  and 
Hahe  Ghaist :  so  do  we  most  constantly  believe 
that  from  the  b^^inning  there  hes  bene  and  now 
is,  and  to  tlie  end  of  the  warld  sail  be«  ane 
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▼emm^t;  and  that  the  punishment  app<mited 
by  the  foresaid  sixth  act  of  his  miyeaty^s  third 
parliament,  shall  be  impartially  and  without 
delay  infiictcd  upon  them.    By  me. 

Pet.  Menzeb. 

Rirk,  that  is  to  say,  ane  company  and  multi- 
tude of  men  chosen  of  God,  who  richtly  wor- 
ship and  embrace  him,  be  trew  faith  in  Christ 
Jesus,  quha  is  the  only  head  of  the  same 
Kirk  quhilk  alswa  is  the  botUe  and  spouse  of 
Christ  Jesus,  quhilk  Kirk  is  Catholike,  that  is, 
universal,  because  it  conteinis  the  deot  of  all 
ages,  of  all  realmes,  nations,  and  toungues,  be 
they  of  the  Jewes  or  be  they  of  tlie  Gentiles, 
quha  have  communion  and  societie  with  God  tiM 
Father,  and  with  his  son  Christ  Jesus,  throw  the 
sanctification  of  his  Ualy  Spirit,  and  therefore 
it  is  called  the  communion,  not  of  prophane  per- 
sounes,  botofSancts,  quha  as  citizens  of  the 
heavenly  Jerusalem,  have  ye  fruitioun  of  the 
maist  inestimable  benefites  to  wit,  of  ane  God, 
ane  Lord  Jesus,  ane  faith,  and  ane  baptisme  ; 
out  of  the  quhilk  Kirk,  tliere  is  noother  lyfe, 
nor  eternal  felicitie.  And  therefore  we  utterly 
abherhi  the  blaspbemie  of  them  that  affirme. 
that  men  quhilk  live  according  to  equitie  aniji 
justice,  saft  lie  saved,  quhat  reugioun  that  ever 
they  have  professed.  For  as  without  Christ 
Jesus,  there  is  nouther  life  nor  salvation  :  So 
sail  there  none  be  participant  thereof,  bot  sik  as 
the  Father  hes  given  unto  his  Sonne  Christ 
Jesus,  and  they  that  in  time  cum  unto  him, 
avowe  his  doctrine  and  believe  into  him,  (we 
comprehend  the  children  with  the  &ithful  pa- 
rentes)  this  Kirk  is  invisible,  knawen  onelie  to 
God,  quha  alane  knawis,  whom  lie  hes  chosen, 
and  comprehends  alsweil  (as  said  is)  the  elect 
that  be  oeparted,  commonly  called  the  Kirk 
triumphant  and  that  zit  live,  and  fecht  against 
sume  and  Sathan,  as  sail  live  hereafler. 

18.    The  Immohalitie  of  the  Saules. 

The  ^ct  departed  are  in  peace  and  rest  fra 
their  labomrs,  not  that  they  sleep,  and  ooroe  to  a 
certain  obUvion,  as  some  phantastickes  do  af- 
firme ;  bot  that  they  are  delivered  fra  all  feare 
and  torment,  and  alltemptatioun,  to  quhilk  we 
and  all  God  his  dect  are  subject  in  this  life, 
and  therefore  do  beare  the  name  of  the  Kirk 
militant:  As  contrariwise,  the  rqirobate,  and- 
unfaithful  departed  have  anguish,  torment  and 
peine,  that  cannot  be  exprened.  Sa  ^at  nei- 
ther are  the  ane  or  the  uther  in  stk  sleepe,  that, 
they  feele  not  their  torment,  as  the  Wable  of  • 
Christ  Jesus  in  the  l€th.  of  Luke,  his  words 
to  the  thiefe,  and  thir  wurdes  of  the  Saules 
crying  under  the  altar :  O  Lord,  thou  that  art 
righteous  and  jnsl,  how  long  sail  thou  not  re- 
venge our  blade  upon  thir  that  dwellis  in  the 
ear£,  dois  deckir. 

19.  Of  the  Notes,  be  the  quhilk  the  trew  Kirk 
is  decerned,  fra  the  fiuse,  and  quha  sail  be 
judge  of  the  doctrine. 


Because  that  Sathan,  from  the  beginning  has 
laboMTodto  deck  bis  pestilent  aynagoge  withf 
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His  Ro^al  Highness,  Sec, 

Montrose  Pneses,  Bishop  of  Edinbuiigh, 

Perth,  Treasurer  Deputy, 

Ancnun,  Lundie, 

lievingirtOD,  LioUtbgow, 
President  of  Session,      Rittbui^h, 

Advocsta,  Balcarres, 

IVinton,  Elphtnston, 

Strathmora»  Register. 
Airley, 

This  dar  the  esri  of  Argyle  bcine  shoot  to 
take  the  Iw,  as  a  ooromissioner  or  the  trea- 

tiie  title  of  the  Kirk  of  God,  and  hes  en- 
flamed  the  beartes  of  cruel  mortherers  to 
perseciite  tronble  and  molest  the  trew  Kirk  and 
members  thereof,  as  Cain  did  Abel,  Ismael 
Isaecv  Esau  Jacob,  and  the  haill  priesthead  of 
the  Je«ves,Chrl8t  Jesus  hiraselfe,  and  his  Apos- 
tles after  him.  It  is  ane  tbing  maist  requisite, 
that  the  true  Kirk  be  decerned  Ira  the  filtbie 
synagogues  be  clear  and  perfite  notes,  least 
we  bong  deceived,  rec^ i>e  and  embrace  to  our 
s^win  condemnationn,  the  ane  for  the  uther .  The 
notes,  siffnes,  and  assured  takens,  whereby  the 
immaeubte  raonse  of  Christ  Jesus  is  knawen 
fhi  the  borrihlc  harlot,  the  Kirk  malignant :  we 
alBrme  are  neither  antiqnitie,  title  usurped,  li- 
neal deseence,  place  appoynted,  nor  multitude 
of  men  approving  an  error  :  For  Cain  in  age 
snd  titje  was  preferred  to  Abet  and  Seth  ;  Je- 
rusalem had  prerogative  above  all  places  of 
the  earth,  where  abo  were  the  priests,  lineally 
descended  in  Aaron,  and  greater  number  fol- 
lowed the  scribes,  pbarisies,  and  priestes,  then 
miainedly  beleeved  and  approve  Christ  Jesus 
and  his  aoetnne:  and  ztt  as  we  supposi*, 
no  man  of  sound  judgement,  will  mnt  that 
ony  of  the  forenamed,  were  the  Kiric  of  God. 
The  notes  therefore  of  the  trew  Kirk  of  God,  we 
beleevc  confesse  and  avow  to  be,  first  the  trew 
preaching  of  the  word  of  God,  into  the  quhQk 
God  has  revealed  himseHe  unio  us,  as  the  writ- 
ings of  the  prophets  and  Apostles  dois  dedair. 
Swondly  ^  nght  administration  of  the  sacra- 
ments of  Christ  Jesus,  qnhilk  mon  be  annexed 
iinto  the  word  and  promise  of  God,  io  scale 
and  eonfirme  tile  same  in  our  heartes.  Lisst, 
ecclesiastical  discipKne  nprigfatlie  ministred,  as 
God  his  word  prescribes,  whereby  vice  is  re- 
pressed and  vertew  nurished.  Wheresoever 
then*  thir  former  notes  are  scene,  and  of  ony 
time  oontinue(be  the  number  never  so  fewe  about 
two  or  three)  there  without  all  donbt  is  tiie  trew 
Kirk  of  Christ :'  who  accordu^  vnto  his  pro- 
mise, is  in  the  midst  of  them.  Not  that  uni- 
versal, of  ^uhilk  we  have  before  spoken,  hot 
particolar  sdc  as  was  in  Corinthus,  GaJalSa, 
Ephesns,  and  uther  places,  in  ipihilk  the  mi- 
nistrie  was  planted  be  Paul,  and  were  of  him- 
aelfe  named  the  Kirics  of  God :  and  sik  Kirks, 
we  the  inhabitantis,  of  the'  realme  of  8cot- 
Isnd,  profeasoris  of  Christ  Jesus,  prvftssis 
C|ur  sdfis  to  have  in  our  citties,  lownss, 
flodpUiQes  ftfimntd,  kt  tbedootmie  tmuht  hi 
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sorj,  and  having  upon  etmmtad  prodaoei  a 
■npcr  bearing  the  iease  in  which  he  <Dok  Mm 
Toit,  tho  preceding  dnj,  and  in  nvhich  he 
would  .take  the  same,  as  a  commimwmer  of  tho 
tvcasnry;  upon  oonnderation  thenof,  it  was 
resolved,  that  he  camwt  ah  in  eoundl,  not 
having  taken  the  Test  in  the  sense  and  mean- 
ing of  the  ad  of  parliaaftent,  and  therefore  was 
removed. 

The  Eari  of  Argylk  s  Explication  of  the  Test 
when  he  took  it. 

IhareoonsideredtheTeBtvaiid  I  amveirde- 
suous  to  give  obedience  as  fbr  as  I  can.     i  am 

our  Kirkes,  contetned  in  the  writien  word  of 
God,  to  wit,  in  buiks  of  the  AuM,  and  New 
Tesismentis,  in  those  bnikes  we  mesne,  q«ik 
of  thef  ancient  have  been  reputed  canonicmk  In 
the  qnhilk  we  affirme,  that  all  thingis  necessary ' 
to  he  beieeved  for  the  salvsition  of  RNUikiiide,  is 
suHiciently  expressed.  The  interpreiMMnm 
quhairof,  wee  confesse,  neither  appettshies  to 
Drtvate,  nor  pnblick  ||ersone,  neitbe^  xii  is  any 
Kirk,  fur  ony  preheminenoe,  or  prerogative  per- 
sonallie  or  locallic,  quhilk  ane  hes  above  ane 
uther,  bot  appertaines  to  the  Spirit  of  God,  be 
the  quhilk  alM  the  Scripture  was  irritltti. 
When  coDtroversie  then  happenis  Ibr  fbe- 
ri^ht  understanding  of  ony  piaoe  or  sentence 
oi  scripture,  or  for  the  rerormaiion  of  ony 
abuse  within  the  Kirk  of  Ged,  we  ongbc 
not  sameikle  to  Inke  what  men  befhre  us 
have  said  or  done,  as  unto  tbat  qnhiBt 
the  Halie  GhaisI  imiibnnelie  speakes,  within: 
the  body  of  the  scriptures,  and  unto  thalquhift 
Christ  Jesus  hijDDsetfe  did,  and  commanded  lb  be 
done.  For  diis  is  ane  thing  universaUiegmfeted* 
that  the  ^trite  of  God,  quhilk  isthe  ^rite  of 
unitie,  is  m  nathing  oontrarfous  untd  himselfe. 
Gif  then  the  intorpretation,  detenninntioo,  or 
sentence  of  any  doctor.  Kirk,  or  oooncel,  r^- 
pugne  to  the  plaine  W9t^  of  God,  wriHeA  in 
ony  uther  place  of  the  Scripture,  it  is  ane 
thing  maist  certaine,  that  diere  is  not  the 
true  undeistanding  and  meaning  of  the  Hnlae  • 
Ghaist,  although  U»at  counsels,  realmea,  aatf 
nationes  have  approved  and  received  the  same. 
For  we  dare  not  receive  nor  admUnny  interpret 
tation,  quhilk  repugnes  to  ony  principal  poynt 
of  our  faith  or  to  ony  other  plauietext  of  Scrip- 
ture, or  zit  unto  the  rule  of  charitie. 

20.    The  Autlioritie  of  the  Seripturea. 

As  we  beleeve  and  confiasse  the  Scriptures  of 
God  sufficient^to  instmet,  and  make  the  man 
of  God  perfite :  so  do  we  affirme  and  avovre 
the  autlioritie  of  the  same,  So  be  of  God,  and 
nether  to  denend  on  men,  nor  angels.  Wee 
affirme  thererore  that  sik  as  allege  the  Stih»- 
ture,  to  have  tia  uther  authorilie,  bot  that  qnhw 
it  hes  received  from  the  Kirk,  to  be  blasphe* 
mous  against  God,  and  ii\juribus  to  the  trevr 
Kirk,  quhilk  alwayes  beares  and  obeyis  tbe 
vovoe  of  her  awin  nwuse  .and  pnrtor,  hoi 
takes  not  upon  herto  oe 
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ewiajytiiep«riiaa«itiiewi«t««ded  tlie])ioleilMitifligioD.    And  I  do  dtodtte,  tfan 

ooQlmictory  wiha  ;  tberelbre  I  think  no  mm  I  niMu  nol  to  bbd  up  myself  in  my  station, 

can  esplab  it  bat  for  himself.    Acoordinffly  I  and  in  a  lawiiil  way,  to  wish  andcnd^an  aur  aoir 

take  it,  aafar  as  it  ia  eonaialBot  with  ksall,and  ahenition  I  think  to  the ad¥aiitage  of  ohorofa  or 

81.    Of  QcDeial  Councck,  of  their  Power,  Ao- 
thorifSe,  and  Caose  of  their  Convention. 

Aa  we  do  not  ranblie  damne  that  qohilk  godly 
men  aaaemUed  together  in  grenerai  council 
lawfully  ^fathered,  hare  pro^n^  upcm  voy  so 
without  just  examination,  dare  we  not  receive 
vuhatsoerer,  is  obtruded  unto  us  by  men  under 
tne  name  of  general  Councels ;  for  pfadne  it  is, 
as  they  wer  men,  so  hare  some  of  them  ma- 
mifesuie  erred,  and  that  in  matters  of  great 
weight  and  importance.    So  farre  then,  as  the 
council  provis  tne  detemuRation  and  oommande- 
menttfaat  it  gives,  bee  the  platne  worde  of 
God  ;  so  soon  do  we  reverence  and  embrace 
the  same.    Bot  gif  men  onder  the  name  6f  a 
oonncel,  pretend  to  fbr^  unto  us,  new  artickles 
of  bur  feith,  or  to  roalce  coostitutionis  repugn- 
ing to  the  word  of  God ;  then  utterlie  we  must 
rmae  the  same,  as  the  doctrine  of  devils, 
qvhilk  drawis  out  Saules  from  the  voycc  of  oar 
OnKe  Ood,  to  foHo^  the  doctrines  and  consti- 
tutionea  of  men.    The  cause  then  quby  that 
.general  counoeiNs  rouTened,  was  netner  to 
make  ony  perpetual  law,  quhilk  God  before  had 
not  nbaio,  nether  zit  to  forge  new  arti<^les 
of  our  beUefe,  nor  to  give  the  word  of  God  antho- 
Ihoritie,  meikle  les  to  make^that  to  be  bis  word,or 
sit  the .  trew  interpretation  of  the  same,  quhilk 
wmM  not  before,  by  his  h(dy  will,  expressed  in 
bb  word :  bot  the  cause  of  councelfts  (we  meane 
of  «k  aa  roerite  the  name  of  counoellis)  was 
ptfUie  lor  confutation  of  heresies,  and  for  giv- 
ug  pubUck  confession  of  their  faith  to  the  pos- 
tsritte  followiag,  quhilk  baith  th<>y  did  by  the 
atithorilio  of  God's  written  word  and  not  by  ony 
ofpinioaorprero^tive,thattliey  culdnot  erre, 
b«  reason  of  then*  general  aasemblie :  And  this 
we  judge  to  have  beeue  die  chief  cause  of  ge- 
netal  counceUis :  The  uther  was  for  gude  no- 
licie  and  ordour,  to  be  constitute  and  observed  in 
flhoKiric,  quhilk  (as  in  the  House  of  God)  it 
hotMromis  aU  things  to  be  done  decently,  and 
in  ordour.    Not  mat  we  think,  that  an  policie 
and  an  opdour  in  ceremonies,  can  be  appoynted 
for  aU  ages,  times  and  places,  for  as  ceremo- 
9iea  aik  aa  men  have  devised,  ar  bot  temporal : 
80  may  and  aocht  they  to  be  changed,  when 
Ih^  mther  foster  auperstitwn,  then  that  they 
edmethe  Kirk,  using  the  same. 

S3.     Of  the  Sacramentes. 

As  the  fatheiis  under  the  law,  beakles  the  ve- 
litie  of  the  sacrifices,  had  twa  chiefe  saera- 
mantes,  to  wit,  cireumc;s4on  and  the  pasae-over, 
the  despisers  and  contemners  whereof,  were 
n#  leputed  of  God's  people :  sa  do  we  acknaw- 
ladge  and  confease,  that  we  now  in  the  time  of 
the  Evangel,  have  twa  cliiele  sacnmentsouelie, 
instituted  be  the  Lord  Jesus,  and  commanded 
to  be  ukod  of  all  they,  that  will  be  reputed 
raenbeni.of  his  bod  v :  to  wit,  baptisme^  and  (he 
iopiicir or t|dd» of  tie  Lard  Jeaos,  calfedthe 


oommimkm  ofUs  body  and  Uude,  and  thir  aa- 
erameatea  abweil  of  Auld,  as  of  New  Testament 
now  iaatitMted  of  God,  not  onoKe  to  make  ane 
viaible  diferenoe,  betwixt  his  people,  and  they 
that  wea  without  hia  league :  bot  also  to  exeltUd 
the  faith  of  his  children,  and  be  participation  of 
the  aame  aacramantes,  to  seiU  in  their  herts  the 
aaaunmoeof  hia  promise,  and  of  that  moat  bleaa^ 
ed  conjuaotioo,  unkm  and  soeietie,  quhilk  the 
elect  have  with  their  head  Christ  Jeaui.    And 
this  wee  utteriie  damne  the  vanitie  of  they,  that 
affirme  aacramentea  to  be  nathing  elfte  bot  naked 
and  baire  sigpca.    No,  we  aaaoredhe  beleeve. 
that  be  bi^^isme,  we  are  ingrafted  in  Christ 
Jeausi  to  be  made  partakers  of  hia  jnstioe,  be 
quhilk  our  sinnea  arooTcred  and  remitted.  Aii4 
alswa,  that  in  the  supper  richtlie  used  Cbriat 
Jeaua  is  ao  joyned  with  us,  that  hee  beeummia 
very  mirisuDent,  and  fude  of  our  sauiea.    Not 
that  wee  imagine  anie   tranaubstantiBtk>n  of 
bicad  ukto  Chnstea  body,  and  of  wine  into  hia 
natnnd  blude,  as  the  papistes  have  permcx>ualle 
taucht,  and  damnablie  beleeved :  hot  thiaunioun 
and  conjunction,  quhilk  we  have  with  the  body 
and  blude  of  Chnst  Jesus  in  the  richt  use  of 
the  sacraooents,  wrooht  be  operatioon  of  the 
Haly  Ghaist,  who  by  tvew  faith  oarryia  us  above 
all  tbim  that  are  visible,  carnal  and  earthly* 
and  makes  us  to  foede  upon  the  body  and  hhida 
of  Christ  Jesus,  ouhilk  wea  anea  oroken  aad 
ahed  for  us,  quhilk  now  is  in  heaven,  and  ap* 
pearis  in  the  presence  of  his  Father  for  us :  and 
ait  notwithstanding  the  far  distance  of  place 
quhilk  i«  betwixt  his  body,  now  glorified  in 
heaven, and  ua  now  mortal  in  this  earth:    si| 
we  man  aaaoredlie  beleeve,  that  the  bread  qu- 
hilk wee  break,  is  the  communion  of  Chriaiei 
bodie,  and  the  cune  ouhittc  we  blesse,  is  tb# 
oommunion  of  his  blnde.    So  that  we  confease 
and  undoubtedlie  beleeve,  that  the  faithful  m 
the  richt  use  of  the  Lord's  table,  do  so  eat  ^« 
bodie  and  drink  tbe  blude  of  the  Lord  Jesus, 
tliat  he  remainea  in  thero,  and  they  in  him« 
Zea,  they  are  so  maid  flesh  of  his  flesh  and 
bone  of  hia  bones,  that  as  the  eternal  God- 
head hes  given  to  tbe  flesh  of  Chriat  Jeaoa 
(quhilk  of  the  awin  conditioun  and  nature  wee 
mortal  and  corruptible)  life  and  iinmortalitia ; 
ao  dois  Christ  Jesus  his  flesh  ^nd  hlude  eattio 
and  drunken  be  us,  give  unto  us,  the  saoM  pre- 
rogatives quhilk  albeit  we  confease,  aiv  neAhcf 
given  unto  us  at  tliattime  onelie,  nether  zit  ha 
the  proper  power  and  vertue  of  the  sacrament 
onelie :  zit  we  affirme  that  the  faithful  in  the 
richt  use  of  the  Lord's  table,  hea  oonjunotkmn 
with  Christ  Jesus ;  as  the  natural  man  cannol 
apprehend :  zea,  and  farther  wee  affiime,  that 
albeit  the  foiflifttl  oppreaaed  be  negligence,  and 
namelie'infirmitie,  dots  not  ptfefite  someikle,  aa 
they  wald^  in  the  \erie  instant  action  of  the  sup- 
per :  zit  nil  it  afier  bring  fnite  fiirth,  as  live- 
•aaeiilsawin  in  gnde  ground.     For  the  Haly 
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stite,  nor  repagnaDt  to  tlie  nrateftant  idtgion 
and  ro^  lo3ralty.  And  this  I  undcntHid  as  a 
park  of  my  oath." 

Bat  the  earl  finding,  as  hath  heen  narrated. 

Spirit,  quhilk  can  never  be  divided  fra  the  richt 
institatiobn  of  Lord  Jesus,  will  net  firostrat  the 
faithful  of  the  fruit  of  that  mystioal  action,  hot  all 
thir  we  say  cummis  of  trew  fidth,  quhilk  ap- 
prebendis  Christ  Jesus,  who  only  nudces  tins 
sacrament  effectual  unto  us.  And  therefore 
whosoever  sclanders  us,  as  that  weaffinne  or 
iielevis  sacraments' to  be  naked  and  baire  signes 
do  injurie  unto  us,  and  speaks  against  the  ma- 
nifest truth.  Bot  this  liberallie  and  franklie 
wee*  confesse  that  we  make  ane  disdnctioun  be- 
twixt Christ  Jesus  in  his  eternal  substance,  and 
jbetwixt  the  elements  of  the  sacramental  signes. 
So  that  we  will  nether  worship  the  signes,  in 
place  of  that  quhilk  is  si^ified  De  them,  nether 
zitdoewe  despise  and  mteppret  them,  asim- 
profitable  and  vaine,  bot  do  use  them  with  all 
reverence, examiningour8elv.es  diligentlie, be- 
fore that  so  we  do.  Because  we  are  assured  be 
the  mouth  of  the  apostle,  that  sik  as  eat  of  that 
bread  and  drink  of  that  cupe  unworthelie,  are 
guihie  of  the  bodie  and  Uude  of  Christ  Jesus. 

$3.    Of  the  richt  Administration  of  the  Sacra- 
ments. 

That  Sacraments  be  richtlie  mimstrat,  we 

judge  twa  things  requisite :  The  ane,  diat  they 

he  ministrat,  be  lauchful  mmisters,  whom  we 

affirme,  to  be  onlv  they,  Uiat  ar  appoynted  to 

the  preaching  of  tne  word,  into  auluis  mouthes 

Goo  hes  put  sum  Sermon  of  Exnoitation,  they 

being  men  lauchfuUie  chosen  thereto,  be  sum 

Kirk.    The  uther,  that  they  be  ministrat  in 

aik  elements,  and  in  sik  sort,  as  God  hes  ap- 

poynl£d,  else  we  affirme  that  they  cease  to  oe 

the  richt  sacraments  of  Christ  Jesus.    And 

therefore  it  is,  that  we  fly  the  doctrine  of  the 

papistical  Kirk,  in  participation  of  tlieir  sacra- 
ments: first,  because  their  ministers  are  na 

ministers  of  Christ  Jesus,  zea  (quhilk  is  roaire 

horrible)  they  suffer  women,  whome  the  Haly 

Ghaist  will  not  suffer  to  teachc  in  thecongre- 

gatioun,   to  baptise:   and  secundly,  because 

they  have  so  adulterated  both  the  oue  sacra- 

ment  and  the  uther,  with  their  awin  inventions, 

that  no  part  of  Christ's  abydes  in  the  original 

vuritie.    For  oyle,  salt  spitlil,  and  sik  lyke  in 

baptisDfte,  ar  bot  meonis  invcntiouns.  Adora- 
tion, veneration  bearing   throw  streitis    and 

townes,  and    keiping  of  bread  in  boxes  or 

buistea,  ar  prophanaiioun  of*  Christ's  sacra- 
ments, and  na  use  of  the  same     l^or  Christ 

Jesus  saide.  Take,  eat,  &c.  do  ze  this  in  re- 
/  meroberance  of  me.  Be  quhilk  word  and 
'  eharge,  he  sanctified  bread  and  wine,  to  ^e  sa- 
crament of  his  halie  bodie  and  blude,  to  the  end 

thatthe  ane  suld  be  eaten,  and  that  all  suld  drinke 

of  the  uther,  and  not  that  they  suld  be  keiped  to 

be  worshipped  and  honoured  as  God,  as  the  pa- 

pistes  have  done  heirtofore:  who  iJso  com- 
mitted sacrilege,  steiHing  from  the  people  the 

•ne  parte  of  the  sacmmeot,  tDwit,1AeDlened 


j__>ion,  tboagh  accepted  and  ap- 

praven  hy  his  highness  and  council  the  day  h^ 
fore,  to  be  this  ^y  carped  and  offended  at,  and 
advantages  tiiereapon  soi^ht  and   designol 

cupe.  Moreover  that  the  sacraments  be  rich^ 
used,  it  is  required,  that  the  end  and  cause 
why  the  sacramentis  were  institute,  be  under- 
stand and  observed,  as  weil  of  the  minister  as 
of  the  receiveris.  For  gif  the  opinion  be 
dianffed  in.  the  receiver,  the  richt  use  ceassis, 
quhiUL  is  maist  evident,  be  the  rejection  of  the 
sacrifice,  as  also  gif  the  teacher  planely  teache 
fals  doctrine,  quhilk  were  odious  and  abbodii- 
nahle  before  God  (albeit  they  were  his  awia 
ordinance)  because  that  wicked  men  use  them 
to  an  udier  end  then  God  hes  ordained.  The 
same  affirme  we  of  the  sacraments  in  the  pa- 
pistical Kirk ;  in  ouhilk  we  affirme  the  haitt 
action  of  the  Lord  Jesus  to  be  adulterated, 
alsweil  in  the  external  forme  as  in  the  end  and 
opinion.  Quhat  Christ  Jesus  did,  and  com- 
manded to  be  done,  is  evident,  be  the  Evange- 
listes,  and  be  Saint  Paul,  quhat  the  priest  dois, 
at  his  altar,  we  neid  not  to  rdiearse.  The 
end  and  cause  of  Christ's  institution,  and  why 
the  self  same  suld  be  used,  is  expressed  in  thir 
words.  Doe  ze  this  in  rememberanceef  me, 
als  oft  as  ze  sail  eat  of  tips  bread,  and 
drinke  of  this  cupe,  ze  shall  shaw  f  urth,  that  is, 
extol,  preach,  magnifie,  and  praise  the  Lord's 
death,  til  he  cum.  Bot  to  quhat  end,  and  in 
what  opinioun  the  priestes  say  their  mease^  let 
the  worde  of  the  same,  their  awin  doctouris, 
and  wrytings  witness,  to  wit,  that  they  as  m^- 
diatores  b^ixt  Christ,  and  his  Kirk,  do  offer 
unto  God  the  Father,  a  sacrifice  pronitiatorie, 
for  the  sinnes  of  the  quick  and  toe  dead. 
Quhilk  doctrine,  as  blasphemous  to  Christ  Je- 
sus, and  making  derogation  to  the  sufficiencie 
of  his  only  sacrifice,  once  offered  for  pniga- 
tion  of  all  they,  that  sail  be  sanctified,  we  utter- 
ly abhorre  detest  and  renounce. 

S4.    To  whome  Sacraments  appertaine. 

We  confesse  and  acknawledge  that  baptisne 
apperteinis  asweil  to  the  infants  of  the  fiuth- 
ful,  as  unto  them  that  h^  of  age  and  discretion, 
and  so  we  damne  the  error  of  the  Anabaptists 
who  denies  baptisme  to  apperteine  to  children: 
before  that  they  have  faith  and  understanding  ; 
bot  the  supper  of  the  Lord  we  confesse  to  ap- 
perteine  to.  sik  onely,  as  be  of  the  houshald 
of  faith,  and  can  trie  and  examine  themselves, 
alsweil  in  their  faitli,  as  in  their  dewtie  towards 
their  neichtbouris.  Sik  as  eate  and  drink  at 
that  haly  table  without  faith,  or  being  at  dis- 
sension and  division  with  their  brethren,  do 
eat  unworthelie :  And  therefore  it  is  that  in  our 
Kirk,  our  ministers  take  publick  and  particular 
examination,  of  the  knawledge  and  conversa- 
tion of  sik,  as  are  to  beadmittedto  the  table  of 
the  Lord  Jesus. 

25.    Of  the  Civil  Magistrate* 

We  confesse  and  ac!knawledge  empyreft, 
Idngdomes,  domioiottiis,  and  dtties^  to  bo 


M91  STATE  TRIALS/  S3  Charles  U.  l6bU^far  High  TrtoMn. 


Af^iist  bim,  did  Emmediately  draw  ap  the  follow 
ing"  explanation  of  his  expitcation:  and  for  his 
own  vindication ,  did  first  ooramumcate  it  to  some 
priratelj,  and  thereafter  intended  to  have  of- 
fered it  at  his  trial  for  clearing  of  his  defences. 

The  Explanation  of  his  ExpUoatiui. 

^'  I  have  delayed  hitherto  to  take  the  oath  ap- 
pointed by  the  parliament  to  be  taken,  betwixt 
and  the  Ist  of  January  next ;  but  now  being  re- 

^dtstincted  and  ordained  be  God;  the  powers 
and  anthoritie  in  the  same,  be  itof  emperonre 
in  their  empyres,  of  kings  in  their  reolraes, 
dukes  and  princes  in  their  dominionos,  and  of 
tithers  magistrates  in  their  citties,  to  be  God's 
haiy  ordinance,  ordained  for  manilestatioun  of 
liis  awin  glory,  and  Ibr  the  singuhir  profite 
and  oommoditie  of  mankind :  So  that  whoso- 
ever goeth  aboot  to  take  away,  or  to  confound 
the  faiill  state  of  civile  policies,  now  long  esta- 
blished.: we  affirme  the  same  men,  not  onely 
to  be  enimies  to  mankinde,  but  also  wickedly 
to  lecht  against  God,  his  exprened  will.  Wee 
farther  confesse  and  acknawledge,  that  sik 
persouns,  as  are  placed  in  anthoritie,  ar  to  be 
loved,  honoured,  feared,  and  halden  in  maist 
reverent  estimatioun :  because  that  they  are  the 
Ueutennentsof  God,  in  whose  sessiouns,  God 
himself  dois  sit,  and  judge:  zea,  even  the 
jodfipes  and  princes  themselves,  to  whom  be 
fOoa  is  given  the  sword,  to  the  praise  and  de- 
fense'oTgude  men,  and  to  revenge  and  punish 
an  open  malefactors.  Mairover  to  Kings, 
prihoes,  mlera  and  magistrates,  we  affirme 
that  chieflie  and  most  princinalKe  the  conserva- 
tion and  purgation  of  the  reugioun  appertaines, 
M>  that  not  onlie  they  are  appointed  for  civile 
policie,  but  also  for  maintenance  of  the  trew 
rdigioun,  and  for  suppressing  of  idolatrie  and 
supMerstitioun  whatsoever.  As  in  David,  Jote- 
phat,  Ezechias,  Josias,  and  uthers  highlie 
commended  for  their  zeale  in  their  caice,  may 
be  espyed.  And  therefore  wee  confesse  and 
avow,  that  adk  as  resist  the  supreme  power, 
doing  that  thing*  quhilk  appertains  to  his 
charge,  do  resist  God  his  ordinance:  And 
thermre  cannot  be  guiltless.  And  farther  we 
affirme,  that  whosoever  denies  unto  them  ayde, 
their  counsel  and  comfort,  nuhiles  the  princes 
and  rulers  vigilantly  travel  in  execution  of 
their  office,  that  the  same  men  deny  tfieir 
help,  support  and  counsel  to  God,  quha  be 
tlie  presence  of  his  lieutennent  dois  crave  it  of 
them. 

S6.    The  Guiiles  fieelie  given  to  the  Kirk. 

Albeit  that  the  word  of  God  trewlie  preach- 
ed, and  the  sacraments  rithtlie  ministred,  and 
discipline  executed,  according  to  the  word  of 
Ood,  be  the  oertaine  and  infantble  signes  of  the 
trew  Kirk,  we  meane  not  that  everie  particular 
persoun  joyned  with  sik  company,  be  ane  elect 
member  of  Christ  Jesus :  For  we  acknawledge 
and  confesse  that  domel,  cockel,  and  caflel, 
may  be  sawen,  grow,  and  in  great  aboundanoe 
'fe  u  the  midst  of  the  wheit,  that  is,  the  repro- 
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ottired,  pear  tii'O  months  sooner,  to  take  it  this 
day  percmptorily,or  to  refuse,  I  have  considered 
the  Test,  and  have  &cen  several  objections 
moved  agunst  it,  e.<ipecially  by  many  of  the 
orthodox  clergy,  notwithstandme^  whereof,  I 
have  endeavoured  to  satisfy  myself  with  a  just 
explanation,  which  T  here  offer,  that  I  may  both 
satisfy  my  conscience  and  obey  yout  highness, 
and  your  lordships  commands  m  taking  ue  test, 
though  the  act  of  parliament  do  not  simply  com* 

bate  may  be  joined  in  the  societie  of  the  elect, 
and  may  externally  use  with  them  the  benefitea 
of  the  word  and  sacraments.  Bot  sik  being  hot 
temporal  nrofesaoures  in  mouth,  bot  not  in 
heart,  donllbacke  and  oontinew  not  to  the 
end.  And  therefore  have  they  na  fruite  of 
Christ^s  death,  resurrection  nor  ascension ; 
bot  sik  as  with  heart  unfeigned  bekeve,  and 
with  month  bauldely  confesse  the  Lord  Jesus, 
as  before  we  have  said,  sail  moat  assuredly 
receive  their  guifles.  First,  in  this  lite  remis- 
sion of  smnes,  and  that  be  only  filith  in  Christ's 
bhide. — In  sameikle,  that  albeit  sinne  remaine 
and  oontinuaUie  abyde,  in  thir  our  mortal  bodies, 
sit  it  is  not  imputed  unto  us,  bot  is  remitted, 
and  covered  with  Christ's  iusliee.    Secondly, 

in  the  general  judgemeot,  there  sail  be  given  t^ 
every  man  and  woman,  resunrection  of  the 
flesh.  For  the  sea  sail  give  her  dead;  tha 
earth  they  that  therein  be  inclosed,  sea,  the 
eternal  our  God  saU  stretche  out  his  hand  on 
the  dust,  and  the  dead  sdl  arise  uncorruptible, 
•and  that  in  the  substance  of  the  selfe  same  flesh 
that  every  man  now  beans,  to  reoeiye  accord- 
ing to  their  warkes,  glory  or  ponishment. 
For  sik  as  now  delyte  m  vanity,  cruelty,  fil- 
thynes,  superstition  or  idolatry,  sail  be  ad- 
judged to  the  fire  unquenchable.  In  quhilk 
they  sail  be  tormented  for  ever,  alsweil  in  their 
awm  bodyes,  as  in  their  saules,  quhilk  now 
they  give  to  serve  the  devil  in  all  abominatioB. 
Bot  sflc  as  oontinew  in  well  doing  to  the  end, 
bauldely  professing  the  liord  Jesus ;  we  con- 
stantly believe,  that  they  sail  receive  gknie, 
honour,  and  immortality,  to  reigne  for  ever  in 
life  everlasting  with  C!nrEBt  Jesus,  to  whose 
gtoiified  body  all  his  elect,  sail  be  made  lyke, 
when  he  saU  appeir  againe  in  judsement,  and 
sail  rander  up  the  kin^ome  to  God  his  Father, 
who  then  sab  bee,  and  ever  sail  remaine  all  in 
all  things  God  Messed  foit  ever.  To  whom 
with  the  Sonne,  and  with  the  Haly  Ghaist,  be 
all  honour  and  glorie,  ndw  and  ever.  So 
be  it. 

AriUy  O  Lordtj  and  let  thy  enimies  be  con* 
foundtdy  let  them  ftee  from  thy  pretence  that 
hate  thy  godlie  name.  Give  thy  uroandi 
strength  to  speake  thy  word  in  baufdnesse^  and 
let  all  natiouns  cleave  to  thy  trew  knowledge. 
Amen. 

< 
Thir  acts  and  artikles  are  red  in  the  face  of 
parliament,  and  ratifyed  by  the  three  estaitis, 
at  Edinburgh  the  17th  day  of  August,  the  zejir 
ofGodlS^zeiris.  ^ 
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Band  tHe  thiD^,  but  onlv  under  a  certificatioD, 
which  1  could  easily  submit  if  it  were  with  your 
kigfbiiess  iarour,  and  might  be  without  offence, 
but  I  love  not  to  be  singtdar ;  and  I  am  very  de- 
aiEOUs  to  gire  obedience  in  this  and  erery  thmg  as 
fitf  aa  I  can ',  and  that  which  clears  me' is,  that  I 
am  confident  whatever  any  man  may  think  or 
aay ,  to  the  prgudice  of  this  oath ;  the  parliament 
never  inteiid^  to  impose  oontiadiclory  oaths  ; 
and  because  their  sense,  they  hong  the  framen 
and  impoaera,  is  die  true  sense,  and  that  this 
Testinjomed  is  of  no  private  interpretation,  nor 
ace  the  king's  statutes  to  be  interpreted  but  as 
they  bear,  and  to  the  inttnt  tiicy  are  made, 
fterefirae  I   think  no  man,    that  is,  no  pri- 
vate peraon,  canexphun  it  for  another,  to  amuse 
m  tiouUe  him  with  (it  maybe)  mistaken  glotfHs. 
But  every  man,  as  he  is  to  take  it,  so  is  to  ex- 
pbin  it  for  himself,  and  to  endeavour  to  under- 
•tandit  (notwithstanding  all  these  exeeptkms)  in 
t^  parhamdnts,  which  is  its  true  and  genuine 
aeoae.    I   take  it  therefore,   notwithstandmg 
any  acmple  made  by  any,  as  far  as  is  oooaistent 
with  itself  and  die  protestant  religion,  whidiia 
whoUy  in  the  parliament's  sense,  and  theur  true 
Oiaanmg;  wmch  [being  present]  I  am  sura 
wys  owned  by  aUto  be  thasecunnff  of  the  protea- 
|Mit  religion,  founded  on  the  wora  of  God,  and 
contained  in  the  Confession  of  Faith  recorded 
J.  6.  p.  1.  c.  4.  and,  not  out  of  scruple,  as  if 
any  thing  in  the  Test  did  import  the  contrary, 
tat  to  elear  myself  from  all  eavils ;  as  if  thereby 
I  were  bound  up  further  than  the  true  meaning 
aC  the  oatb.     i  do  declare,  that  by  that  part  Sf 
the  teat,  that  there  lies  no  obligatk»n  on  me,  Sec, 
I  mean  not  to  bind  up  mvsdf,  in  my  station, 
and  in  a  lawful  way,  still  disclaiming  all  nn- 
lawful  endeavours,  to  wish,  and  endeavour  any 
alteration,  I  think,  according  to  my  conscience, 
to  the  advantage  of  church  or  state,  not  repug- 
nant to  the  protestant  religion,  and  my  loyalty, 
and  by  my  loyalty,  I  understand  no  other  thing 
than  the  words  phtinly   bear,  to  wit  the  duty 
and  alle^anee  of  all  loyal  snljects ;  and  this 
•zplanation  1  understand  as  a  part  not  of  the 
Trat,  or  act  of  parliament,  but  as  a  qualifying 
part  of  my  oath  that  I  am  to  swear  ;  and  witS 
it  ffam  willing   to  take  the  test,  if  your  royal 
hij^noRs  and  yaor  lordships  allow  me,  or  other 
vise,  in  submission'  to  your  highness,  and  the 
oouncit's  pleasure,  I  am  content  to  be  held  as  a 

vafuaer  at  present.*" 

-'         .  - .  ■  ■  ...■..,, 

*  The  Bcahop  of  Aberdeen,  and  the  Synods 
Explanation  of  the  Test. 

*  *  We  do  not  hereby  swear  to  all  the  particular 
assertions  and  exprt;ssions  of  the  Confession  of 
Faith,  mentioned  in  the  Test,  but  only  to  the 
uniform  doctrine  of  the  reformed  churches 
contained  therein :  2.  We  do  not  hereby  pre- 
judge the  churches  right  to,  and  power  of  mak- 
mg  any  alteration  in  the  said  Confession,  as  to 
the  ambkruity  ai|d  obscure  erpressions  thereof, 
or  of  making  a  more  unexceptionable  frame. 
;f.  Wli^n  we  swear,  That  the  king  is  supreme 
goTomor,  over  all  pexaoDSy  and  in  all  oaufiea* 


Hie  Comicil's  Lnrsa  to  hia  MwjOtw^ 

oemiog  their  having  oommitledthe  Earl 
of  Ai^yle. 

May  it  please  your  sacred  Hi^ty ; 

The  last  parliament  having  made  ao  maay 

testant  rel^pon,  the   imperial  crown  of  thb 

as  well  ecclesiastic  as  civil ;  and  when  we 
swear  to  assert  and  defend  aO  hia  m^ieaty's 
rights  and  prerqgativea,  this  is  reaerringalwara 
the  intrinsic  unalterable  power  of  the  chona, 
immediately  derived  from  Jesus  Christ,  to  wit, 
the  power  of  the  keys  consisting  in  the  preach- 
ing of  the  V'ord,  administration  of  the  Sacra- 
mentl^  ordaining  of  pastors,  exercise  of  disci- 
pline, and  the  holdings  of  such  aasemUi^  as 
are  necessary  for  preservation  of  peaoe  and 
unity,  truth  and  purity  in  the  church ;  and 
withaJ,  we  do  hereby  uink,  that  the  king  haa 
a  power  to  alter  the  government  of  the  chnr^ 
at  his  pleasure.  4.  When  we  swear.  That  k 
is  unlawful  for  fulgecta  1U>  tfn^  or  couTene,  to 
t^t  or  consult,  &c  about  matters  of  atate^ 
civil,  and  ecclesiastic,  thia  is  exceptiiig  meet- 
iofB  for  ordination,  public  warship  and  disci* 
phne,  and  such  mee&agsasare  nnoeaaary  for 
the  conservation  of  the  church,  and  true  P)nK 
teatant  reU^on.  5.  When  we  swear,  Tbcve 
lies  no  oblation  on  us,  &c.  to  endeavour  any 
change  or  alteration  in  govemm^it,  either  tm 
church  or  state,  we  mean  by  arms,  or  any  ae« 
ditious  wav.  6.  When  we  swear,  Hiat  ww 
take  the  Test  in  the  plam  and  genuine  aenae  of 
the  words,  &c.  we  understand  it  ealj  in  a9 
far.as  it  does  not  contradict  these  exoeptiopa." 

The  Explanation  of  the  Test,  by  the  Synod  aaii 
Clergy  of  Perth. 

"  Because  our  consciences  requires  the  pub* 
fishing  and  declaring  of  that  express  meaning 
we  have  in  taking  the  Test,  that  we  be  not  mis- 
interpreted to  swear  it  in  these  glosses  which 
men  uncharitable  to  it,  and  enemies  to  ua,  are 
apt  to  put  upon  it ;  and  because  aume  men,  ill 
affected   to  the  government,  who   are  daily 
broachers  of  odious  and  calumnious  slandeca 
against  our  persons  and  ministry,  are  apt  to 
deduce  inferences  and  conclusions  from  the 
alledged  ambiguity  of  some  propositions  of  the 
Test,  that  we  charitably  and  firmly  do  believe 
were  never  intended  by  the  imposers,  nor  re^ 
ceived  by  the  takers.    Therefore  to  saiisfy  our 
consciences,  and  to  save  our  credit  from  these 
unjust  imputations,  we  esqiressly  declare.  That 
we  swear  the  Test  in  this  following  meaning. 
1.  By  ti|kin^  the  Test,  we  do  i|ot  swear  to 
every  proposition  and  clause  contained  in  the 
Conteasion  of  Faith,  but  only  to  the  true  Pro* 
testant  religion,  founded  upon  the  word  of  God^ 
contained  in  that  Confession,  as  it  is  opposed 
to  popery  and  fanaticism.    2.  By  sweanng  the 
ecclesiastic  supremacy,  we  swear  it  as  wetiave 
done  formerly,  without  any  reference  to  the  asr 
sertory  act    We  also  reserve  intire  unio  the 
church,    its  own    intdnsic  and  unahecahb 
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kii||fiMi]i>  urf  yoof  rattjcity^  flacrcii  perAob) 
^whom  CM  AJmt^ity  Imiff  preserre)  and  har- 
logf,  ibr  tbe  last,  and  as  the  best  wa j  for  se- 
cntng  all  UMae,  appointed  a  Test  to  be  taken  by 


power  of  the  keys,  as  it  was  exercised  br  the 
Apestles,  and  the  pure  prtmitiTe  chnroh,  lor  the 
mt  lihree  centuries.  9.  By  swearing,  thlat  it 
is  imkwfal  to  eonvocate,  convene  or  assemble 
in  any  eomidl,  conventions  or  assemblies,  to 
treal,  consnH,  ^c.  in  any  matter  of  state,  civil 
or  ecclesiastic,  as  we  do  not  evacuate  our  na- 
taral  fibertjT}  whereby  we  are  in  freedom,  inno- 
oently  without  reflection  upon,  or  derogating 
to  aathority,  or  persons  Latrusted  with  it,  to 
discouise  in  any  occasional  meetins^  of  these 
tluBfB  ;  so  we  exclude  not  those  enter  meet- 
ings which  are  necessary  for  the  weU-being 
anddS^plineoftbeclniren.  4.  By  our  swear- 
ing it  nniawftit  to  endeavour  any  change  or 
.dterstion  in  tile  government,  either  of  church 
or  state^  we  mean,  that  it  is  unlawful  for  us  to 
endeavour  the  alteration  of  the  specific  govern- 
ment of  monarchy,  hi  tbe  true  and  lineal 
descent,  and  eptseopacy.  5.  When  we  sv^ear 
m  the  genuine  and  literal  sense^  See.  we  under- 
stand it  so  f)ir  as  it  is  not  opposite,  or  contra- 
dielory  to  the  foresaid  exceptions.'* 

'Iliey  were  allowed  lo  insert  after  the  Oath, 
belhfe  their  subscriptions,  these  words,  or  to 
tiiis  purpose : 

**  We  nnder-written  do  take  this  oath,  ac- 
cording to  the  exphuiatioft  made  by  the  coun- 
oil,  approved  by  bis  migesty's  letter ;  and  we 
declare.  We  are  no  further  bound  by  this  oath." 

It  ugpntahv  Htue  Sederunt  of  September  22, 
1681,  Inat  on  tlMt  day  the  Test  y^ra  subscribed 

Sr  mant  Privy  Comisellors,  and  by  the  eari  of 
ueensbeny,  who'  coming  in  after  the  Test 
bad  tdten  it,  dedared  tiliat  he  took  iC  with  the 
Explication  iolfowing : 

**  His  lordship  declared,  that  by  that  part  of 
the  Test,  That  there  lies  no  obligation  to  en- 
deavour any  change,  or  sheratlon  in  ^e  go- 
▼emaient,  Sec.  He  did  not  understand  himself 
to  be  ob%od  against  alterations,  in  case  it 
should  ptease  his  'luajinty  to  make  alterations  of 
the  government  of  Church  or  State." 

And  by  the  Sederunt  of  October  21st,  1681, 
it  seems,  that  on  that  ^sy  tfie  bishop  of  Edin- 
borgh  *'  haVfaig  drtfwn  up  a  long  ex]plication 
of  the  Test,  to  satisfy  the  many  objections  and 
ocrupl^  moved  agaifWt'it,  especially- by  the 
ooniormed  clergy,  presented  it  to  tl^  council 
for  their  lordships  approbation,  which  was  or- 
dered to  be  read  ;  but  ^  paper  proving  nrolix, 
alnd  tedious,  his  lughness,  after  feading  oia  few 
leaves,  interrupt^,  saying  very  wittily,  and 
pertinently,  That  the  first  ebapter  of  Jolin  with 
0  stone  will  chase  away  a  dog,  and  so  break  it 
off.  Yet  the  biriiop  was  afterward  allowed  to 
print  it  if  he  pleased." 

The  transaction!^  are  raudi  discussed  in  a 
tnd  RrtitM  *•  Tbe  Scotch  Mist  cleared  up," 
which  is  inserted  in  the  volume  of  State  Tracts 
published  in  1692>  and  of  which  the  7th  chapter 


all  who  should  be  intruMd  wilh  tfie  gov«eni» 
meiit ;  which  bears  expmisly  that  the  saoMr 
should  be  taken  in  the  plain  and  sentiige  sosM 
and  meaning  of  the  words ;   We  were  retf 

<<  Of  the  Reasons  alledged  by  some  emhiettt  Ba- 
nisters of  tbe  Kiri^  of  Scotland,  \rhy  thaj^ 
refuse  to  take  tbe  Test-Oath.   . 

"  Hie  earl  of  Argyle  is  not  alone  in  his  ques- 
tkming  the  lawfulness  of  taking  the  oath  with- 
out limitations,  and  due  clauses,  ftr  I  find 
many  eminent  persons  amongst  the  confirming 
clergy,  who  have  met  with  the  sanae,  or 
greater  difficulties,  which  that  I  may  evidenoo 
I  shall  feitlifullj^.  give  the  reader  a  copy  of  a 
certain  Manuscript  drawn  up  by  them  m  tbe 
following  words :  .     '  * 

<*  Grounds  whereupon  some  of  the  Conformed 
Ministers  scruple  to  take  the  Test. 

"  First,  passing  by  the  danger  of  Oaths,  wfaetf 
pressed  so  generalh^,  men  of  the  least  tender- 
ness ordinarily  swaUow  them  easily,  and  makd 
small  conscience  of  obserying  tinem,  whilst 
they  that  fear  oaths,  are  hardly  mdnced  to  take 
them,  and  by  their  strict  observance  make 
themselves  a  prey,  we  tlnnk  it  strangle  that  this 
oath 'should  be  injoined  to  us,  who  cannot  he 
suspected  rationally  to  incfine  either  to  phana*' 
ticism  or  popery,  since  by  our  subscriptions  05^ 
tbe  oath  of  supremacy  and  canonical  obedi- 
ence, we  have  sufficiently  purged  ourselves  o^ 
the  first,  and  by  our  refntiog  popish  errors 
daily  in  our  pulpits  do  shetv  an  utter  aibhor- 
rence  of  the  other,  and  further,  since  merely 
our  owning  of  episcopal  govemmeUt,  has 
begot  and  still  increases  in  the  minds  of  om*  peo- 
ple, such  an  aversion  from  and  dislike  of  us,  we 
would  have  expected  that  our  spiritual  ikthera 
would  not  have  exposed  us  to  greater  loathinsf 
and  contempt  by  such  engagements ;  whictt 
although  it  should  be  c^ted  to  be  cau^Iess 
and  unjust,  yet  we  think  ourselves  bound  to 
shun  it,  that  our  ministiy  may  be  the  more 
tttkii^  witli  them,  since  the  tiring  pressed  upon 
us,  is  neither  absolutely  necessary,  nor  yet  s6 
evident  in  what  is  asserted  for  truth,  as  may 
inconrage  us  for  to  under  lay  their  prejudice 
conceived  thereupon,  and  finally,  since  it  i^ 
known  that  objuring  the  covenant  did  hinder 
many  ministers  to  conform,  and  people  to  join 
in  ordinances  dispensed  by  conformists,  and  our 
parliaments  had  nitherto  shewed  such  civil  mo- 
deration as  to  free  us  from  the  declaration,  we 
cannot  look  at  it,  but  as  bad  and  fatal  that  our 
church  should  be  dashed  on  this  rock,  which 
may  occasion  its  splitting,  and  instead  (jf 
quenching  this  former  evil  create  new  flames. 

*<  Secondly,  as  we  wish,  for  the  suppressing  of 
the  erowth  of  popery,  a  more  particular  waj^ 
had  been  made  use  ot,  even  for  the  discovering' 
of  such,  as  are  of  no  public  trust,  so  we  caiinot 
but  regret  that  this  test  has  been  so  fVamed,  a^ 
to  divide  the  sound  sober  Presbyterians  amongi^ 
themselves,  whereby  our  common  enemies  ar^ 
gratified,  and  the  true  faith  endangered,  we' 
being  persuaded  that  there  ere  many  Presby- 
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cskAA  not  to  floflcr  any  to  take  tliettidOiKkh 
orTeatwithtlMirQiwiiglosteAor  explic«li<Nis : 
But  tbe  cari  of  Argyle  ftiafin^,  after  MHne  de- 
lays, come  to  oounaU  to  take  the  nid  oath,  as 

teriaDs  in  the  kiogdom,  geatfemeD,  ministen 
and  others ;  who  oiuinot  in  conscience  take  this 
Test,  who  yet  do  daily  ^ome  and  are  readv  to 
loin  with  us  in  ordinances.  We  think  it  nad 
been  fitter  to  have  condescended  something 
for  gaining  of  such,  than  to  have  put  such  a 
brand  upon  them,  which  may  more  alienate 
them  and  weaken  us. 

<'  Thirdly,  that  Conieaaion  of  Faith  recorded 
in  the  first  parliament  of  kine  James  the  6th, 
has  some  things  in  it,  whicn  may  scare  the 
awearing  to  it  without  limitation,  as  1st.  Section 
the  15tn,  it  asserts  those  to  be  evil  works, 
which  are  done  not  only  contra^  but  prttrr 
vtrhumDcL  9dly,  Sectkui  the  95th.  It  asserts 
such  as  resist  the  supreme  power,  doing  that 
whidi  pertains  to  his  charge,  and  whust  he 
willingly  traveb  in  h^  office,  does  resist  the 
ordinances  ot  God,  which  clausea  may  bear 
an  indttsive  sense,  especially  when  in  the  15th 
Section,  it  is  rtfckoned  among  good  works  to 
suppress  tyranny.  Sdly.  Section  the  15th, 
Jesus  Chnst  is  asserted  to  be  the  only  head 
and  lawgiver  of  his  Kirk,  and  it  is  counted 
Uasphemy  fur  angeh  or  men  to  intrude  them- 
sehres  into  the  «ud  honour  and  'office.  4th. 
Section  the  S3rd,  on  the  Sacrament,  popish 
baptism  is  denied  as  to  its  validity,  and  popish 
priests  denied  to  be  true  ministers,  which  ex- 
nreasions,  if  narrowly  scanned,  will  be  tbund  of 
dangerous  consequence,  and  contradictory  to 
other  positions  in  the  Test  itself. 

**  Fourthly,  we  fear  that  our  people  may  look 
on  us  rather  as  countenancers  and  c&couragers, 
than  suppressors  of  popery,  seeing  by  the  act 
we  are  omiged  to  dilate  y  eai4y  in  October  such 
as  withdraw  from  our  ministry,  that  they  may 
be  punished  by  the  civil  magistrates,  and  yet 
by  the  same  act,  the  king's  lawful  brother  and 
sons  in  perpetuum  are  exempt  fit>m  taking  the 
Test,  and  consequently  left  at  liberty  to  be 
Papists  or  Protestants,  and  what  bad  influence 
the  example  may  have  on  inferior  people  may 
easily  be  apprehended,  and  our  talung  the  Test 
will  be  reputed  an  approving  of  that  exemp- 
tion, which  will  be  more  stumbling.  That  all 
former  acts  against  papists  were  nuide  without 
any  exemption,  and  them  all  declared  to  be 
disloyal,  who  embraced  not  the  reformed  re- 
ligion, particularly  in  the  47  th  act  of  the  third 
parliament  of  James  the  6th  and  the  8th  act  of 
the  first  parliament  of  Charles  2. 

*•*  Fiftnly,  we  are  to  swear  that  there  lies  no 
obligation  on  us  by  virtue  of  the  late  covenants, 
or  any  other  manner  of  way  to  endeavour  the 
change  of  die  government,  either  in  church  or 
state,  as  it  is  established  by  law,  where  we 
suppose  we  are  sworn  not  only  to  maintain  mo- 
narchy, but  also  as  oar  law  ties  us  in  the  pre- 
sent hne,  and  in  tlie  nearest  akin  to  our  pre- 
fent  king,  although  they  should  be  jpapists, 
altbongh  we  jadge  the  Coronation  (Jath  in 


a  privy  oaunMllor,  spoke  aQCiie  Ifangs 
were  not  then  beard,  nor  adverted  to,aDdwh«si 
hislorlship  at  his  next  offering  to  take  it  in 
council,  as  one  <ii  oommisaonen  of  your  ma- 

the  8th  act  of  the  1st  parliament  of  Jame» 
the  6^  to  be  contradictory,  which  yet  ui  a 
standing  unrepealed  law,  since  this  camsA 
partiamait  Intn  ratified  and  confirmed  all  icU 
made  in  favour  of  tlie  Protestant  religioot 
whereof  this  is  one,  so  that  we  swear  ooatn- 
dictions. 

**  Sixthly,  as  for  the  church  government,  as  it 
is  now  established  by  law,  there  hath  not  been, 
nor  are  yet  wanting  sound  Protestants,  who 
assert  the  Jos  dinnum  of  epiaoopacy,  such 
could  not  in  oooscienoe  take  this  oath,  seeiofir 
the  king  by  virtue  of  his  pivrogative  and  sa- 
premacy  is  tmpowered  by  law  to  dispose  of  the 
external  government,  and  policy  of  toe  church, 
as  he  plems,  as  finr  such  as  look  upon  epis- 
copal government,  as  indifierent  in  itseh'.  Mot- 
withstanding  the  submission  that  we  give  to  il, 
or  have  en^nged  for,  they  can  as  little  swear 
on  tlKse  terms,  for  why  should  they  swear 
never  to  endeavour  to  alter  that  whidi  in  itMlf 
they  look  upon  as  altenble,  there  being  no  iu- 
diflereot  thing  which  in  tract  of  time  throM^ 
the  oormption  of  men,  do  not  prove  hurtral, 
and  why  might  not  men  in  their  station  endea- 
vour the  reirashinff  by  fair  means,  any  such 
evil,  and  advise,  his  majesty  if  he  be  willing  to 
exert  the  power  settled  on  nim  by  the  law,  for 
freeu^  the  church  from  any  inoonvenjenry, 
and  aShough  we  have  engaged  to  qbe^  bishops, 
yet  we  ever  did  wish  that  they  may  oe  settled 
amongst  us  in  a  way  more  suitable  to  the  pn- 
mitive  times,  viz.  Tnat  tlieir  number  miffht  be 
more  encreased,  that  they  might  be  oafied  by 
the  church  alenarly  to  that  office,  and  that  they 
might  be  made  liable  to  the  censure  of  die 
church  for  their  doctrine  life  and  diligence,  that 
they  mi^t  not  be  such  pragmaticil  medlen 
in  civil  alairs,  and  that  synods  and  presby- 
teries might  have  OHMre  power  than  is  assigocd 
them  by  the  act  of  restitution,  ftmn  the  seeing 
a  remedy  in  any  of  which  things,  this  osth 
dotli  tie  us  up. 

^'  Seventhly,  the  power  given  to  the  king  by 
the  present  laws,  if  he  should  be  popidi  shouki 
be  very  prejudicial  to  the  Protestant  interest, 
for  by  the  first  act  of  the  2nd  parliament  of 
Charles  the  Snd  he  may  not  only  dispose  ci'  the 
external  policy  of  the  church,  but  may  eioit 
such  acts  oonceminff  the  persons  employed 
therein,  in  all  ecc&siastical  meetinss  and 
matters  to  be  treated  upon  therein,  which  he 
ahall  think  fit,  and  this  act  only  published  are 
to  oblige  all  his  subject,  and  by  the  act  tor  a 
national  synod,  no  doctrinal  matter  may  be 
proposed,  debated  or  concluded  in  that  his  ex- 
press allowance,  in  the  aforesaid  cause  it  is 
easily  to  divine,  what  advantage  the  enemies 
of  our  religioa  wiH  have  "for  &e  ovsrturaing 
of  all.'» 


*  Hoc  Itbacatvelitetmagnomarientiir  Atride.V 
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jcsty's  Treatary,  was  oomnMnded  to  take  it 
aimply ,  he  relVued  to  do  so,  but  gave  in  a  paper, 
shewiof  the  only  aeiMe  in  wKich  be  woaid  take 
k ;  which  paper  we  all  considered,  as  that 
which  had  in  itgpross  and  scandab>iis  leflections 
upon  thai  excellent  act  of  parfiament ;  making 
it  to  contain  things  contraaictory  and  inconsis- 
tent, and  thereby  depraTimr  Toar  maiesty's 
}^^  mi^pmSriting^  yon?  pariiameirt,  Li 
teaching  year  sukgects  to  evacuate  4ind  dis* 
appoint  ail  biws  and  securities  that  can  be 
enacted  for  the/oreservation  of  the  government : 
suitable  to  whicn,  his  lordship  dedares  in  that 
naper,  That  he  means  not  to  bind  np  himself 
nrom  making  any  altenition  'he  shall  think  fit 
for  the  advantage  of  church  or  state;  and 
which  paper  he  desires  may  be  looked  upon  as 
a  part  of  his  oath,  as  if  he  were  the  lejjpslator, 
and  aide  to  add  a  part  to  the  act  of  parliament. 
Upon  serious  peruiBal  of  which  paper,  we  found 
ourselves  oUi^fod  to  send  the  said  earl  to  the 
castle  of  Edrobui^h,  and  to  transmit  the 
paper  to  your  miyesty,  being  expressly  obliged 
to  bo4h  these  by  your  majesty's  exfnress  law^. 
And  we  hate  commanded  your  majesty's  ad- 
vocate to  raise  Ok  pursuit  against  the  said  eari, 
for  being  author,  and  having  giren  in  the  said 
paper :  And  for  the  further,  prosecution  of  all 
relating  to  this  allair,  we  expect  your  majesty's 
commands,  which  shall  be  most  humbly  and 
ftithfiilly  obeyed,  by  your  majesty's  most 
humble;  most  faithful,  and  most  obedient  suh- 
jeots  and  servants. 

Sc  Snbscribitnr,  Glencaime,  Ifinton,  Lin- 
lithgow, Perth,  Roxburgh,  Ancarm,  Airlie,  Le- 
vingstoun,  Jo.  Edioburgen,  Ross,  Geo.  Grar- 
deun,  Ch.  Maitland,  G.  Sfekenzie,  Ja.  Foulis, 
J.  Drmnmond. 

Edinburgh,  Nov.  8, 1681. 

November  15,  1681. 
The  King's  Answer  to  the  Council's  Letteii. 

C.  A.  Most  dear,  &c.  Havin&^inoneofyour 
letters  directed  unto  us,  of  the  8tn  inst.  received 
a-particiilar  aooount  «if  the  eari  of  Arvyle's  re- 
fusing to  take  the  Test  simply,  ana  of  your 
procmlings  against  him,  upon  the  occasion  of 
liis  giving  in  a  paper,  shewing  the  only  sense 
in  which  he  will  take^  it,  which  had  in  it  gross 
and  scandalous  reflections  upon  that  excellent 
late  act  of  our  parliament  there,  by  whicli  the 
said  Test  was  essoined  to  be  taken :  We  have 
now  thought  fit  to  let  you  know,  that  as  we 
do  hereby  approve  these  your  nroceedings, 
particnbuly  your  sending  tfie  said  earl  to  our 
castle  of  Edinburgh ;  and  your  commanding 
oar  advocate  to  raise  a  pursuit  a^nst  him, 
for  being  author  of,  and  having  jfiven  in  the 
said  Paper ;  so  we  do  also  authorize  you^to  do 
all  things  that  may  concern  the  further  prose- 
ctttion  of  all  relating  to  this  affair.  Neverthe- 
less, it  is  our  express  will  and  pleasure,  that  be- 
fore any  sentence  shall  be  pronounced  against 
him,  at  the  conclusion  of  the  process,  you  send 
us  A  particular  aooount  of  what  he  shall  be 

VOL.  vui. 


fbund  {fuilty  of,  to  the  end  that,  after  o^r  being: 
fully  mformed  thereof,,  we  may  signify  our 
further  pleasure  in  this  matter.  For  doing 
whereof,  &c. 

But  as  notwithstanding  the  oouncirs  de- 
manding, by  thdr  letter,  bis  majesty's  allow-, 
ance  for  prosecuting  the  eari,  they,  before  any 
return,  caused  his  majesty's  advocate  exhibit 
an  indictment  against  hiro,  upon  the  points 
of  slanderin^F  and  depraving,  as  hath  been  al- 
ready rexnarKed,  sO  afWr  having  received  his 
miyesty's  answer,  the  design  ^rows,  and  they 
thought  fit  to  order  a  new  mdictmeiit  contain- 
ing, beside  the  former  points,  the  crimes  of 
treason  and  penury,  which  accordingly  was 
exhibit,  and  is  here  subjoined,  the  difference 
betwixt  the  two  indictiueuts  being  only  in  the' 
particulars  abore-noted. 

A  Copy  of  the  Indictment  against  the  eari  of 

Argyle. 

.    *'  Archibald  earl  of  Aigyle; 

*'  You  are  indicted  and  accused,  that  albeit  by ' 
the  common-law  of  all  well -governed  nations, 
and  by  the  municipal-law  and  acts  of  pariia-' 
ment  of  this  kingdom ;  and  particdariy,  by 
the  21st,  and  by  the  43d  act,  par.  9.  James  1.  and 
by  the  BSd  act,  par  6.  James  5.  and  the  134th 
act,  ptt-.  8.  James  6.  and  the  30dth  act,  par.  14. 
James  6.  All  leasing-makers  and  tellers  of  them 
are  punishable  with  tinsel  of  life  and  goodai; 
like  as  by  the'lOTtfa  act,  par.  7.  James  1.  it  iff 
statuted,4hat  no  man  interpret  the  king^s  sta- 
tutes otherwise  than  the  statute  bears,  and  to 
the  intent  and  effect  that  they  were  made  for, 
and  as  the  makers  of  them  understood ;  and 
whoso  does  in  the  contrary  to  be  punished  at 
the  king's  will :  and  by  the  10th  Act,  Par.  10. 
James  6.  it  is  statuted,  that  none  of  his  ma- 
jesty *s  subjects,  presume  or  take  upon  him  pul^ 
licly  to  declare,  or  privately  to  roedc  or  writ« 
any  purpose  of  reproach  or  slander  of  his  ma- 
jesty's person,  estate,  or  government,  or  to  de- 
prave his  laws,  or  acts^of  parliament,  or  misocMh- 
strue'his  proceedings  whereby  any  mistaking 
may  be  moved  betwixt  his  highness,  his  no- 
bihty,  and  lovine  subjects,  in  tune  coming, 
under  pain  of  cteath ;  certifying  them  that 
does  in  the  contrary,  they  shall  be  reputed  as 
seditious  and  wicked  instruments,  enemies  ta 
his  highness,  and  to  the  commonwealth  of  this 
realm,  and  the  said  psin  of  death  shall  be  exe- 
cuted against  them  with  all  rigour,  to  the  ex- 
ample of  odiers :  and  by  the  second  act,  ses.  9. 
par.  1.  Char.  2.  it  is  statuted,  that  whosoever 
shall  by  writing,  libelling,  remonstrating,  ex- 
press, publish,  or  declare  any  words  or  sen- 
tences, to  stir  up  the  people  to  the  dislike  of 
his  majesty's  prerogative  and  supremacy,  in  ' 
causes  e<^le8iaStic,  or  of  th^  goveroment  of 
the  church  by  archbishops,  and  bishops, 
as  it  is  now  settled  by  law,  is  under 
tliepam  ofbeiag  dechuisd  inoapable  to  exer^ 
ciae  any  office  civil,  ecdesiastic  or  mili«* 
tary,   vrithtn   this   kingdom,    in    any    timsi  ' 
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eomini^.  Like  m  by  the  Arodameiital  laws 
of  this  nation,  hy  ilia  i30th  act,  |Mir.  8. 
Jani€9  6.  it  is  <tet!arc4,  that  none  of  bio  nia-  • 
jest^  \  subjects  prtntume  to  impngn  the  diipiity 
or  authority  oftnc  three  estjtej^,  or  to  procure 
innoratiooordiroiiiutton  of  their  power  and  au- 
thority, under  the  pain  of  trea^oo.  And  ih&t  it 
is  much  more  treason  in  any  of  his  majesty's 
aabjeds,  to  presume  to  aher  lawB  already  made 
or  to  mikt  new  laws,  or  to  add  any  [tart  to  any 
law,  by  their  own  authority,  that  beinff  to 
assume  the  legiidative  power  to  therosmes, 
with  his  m^^esty  *8  highest,  and  most  incommu- 
nicable prero^tive.  Yet  true  it  is,  that  albeit 
his  sacred  majesty  did'not  only  bestow  on  you 
the  said  Anmibald  earl  of  Arg[yle  those  vast 
lands,  iurisdictiona  and  superiorities jostlv  for- 
faulted  to  bismi{jesty  by  the  crimes  or  your 
deoeaaed  father ;  preferring  your  family  to 
those  who  had  served  his  majesty  against  it,  in 
the  late  rebellion,  but  also  panioned  and  remit- 
ted to  you  the  crimrs  of  leasing  making  and 
misconstruing  bis  majesty's  and  hia  parlia- 
meot's  proceedinga  against  the  very  laws  above 
.written,  whereof  you  were  found  giiiltyt  >^ 
condemned  to  die  therefore,  by  the  high  court 
of  parliament,  tl)e  25tii  of  August,  1669,  and 
raised  you  to  the  title  ami  di<*nity  of  an  earl, 
and  being  a  member  of  all  his  majesty's  judi- 
catures. Notwithstanding  of  all  these,  am! 
many  other  favours,  you  the  said  Archibald 
earl  of  Argyle,  being  put  by  the  lords  of  his 
m20€8tv'8-pri%y  council  to  take  the  test  an- 
pomted  by  the  act  of  the  hist  pariiament  to  be 
taken  by  all  persons  in  public  trust,  yon,  in- 
stead of  taking  tlie  said  test,  and  sweanng  the 
aamc  in  the  plain  genuine  sense  and  meaning 
cf  Uie  wordji,  uitbout  any  equivocation,  mental 
rescr>'aUo;i,  or  ovasion  wliatitoever,  you  did  de* 
ckire  against,  and  detame  the  said  act ;  and 
having  to  the  end  yoiimi^ltt  corrupt  othei-s  by 
yuur  pernicious  stmstf,  uravin  tlie  same  in  a 
iiM,  of  wliich  hhcl  ;tOU  diKpersed  and  gave 
abroad  copii^,  uhereliy  iil  iropresidons  were 
pfiven  of  the  kio^  and  pariiament's  proceedings 
at  a  time  espi^ciully  wbon  his  niiyesty's  si£- 
jects  were  expeetin<;  what  submission  should  be 
given  to  the  said  Test :  and  being  desired  the 
next  day  to  toUae  the  same,  as  one  of  the  com- 
missioners of  his  majesty's  treasury*  yon  did 
give  in  to  tlie  lords  of  his  majet>ty's  privy- coun- 
*  cil,  and  owned  tirice  in  plain  judgment  betVire 
them,  the  saitl  defantatory  tibel  against  the 
said  Test  and  a^*t  of  parlianoent ;  declarii^  that 
you  bad  considered  the  said  Tc^at,  and  was  de- 
sirous to  give  akidience  aa  far  as  you  could : 
whereby  you  dearlr  uwinuated,  that  you  was 
uotabletoffive  full  obedience :  in  the  second 
article  of  which  libel  yoa  declare,  that  you  were 
contideat  the  parliament  never  intended  to  im- 
pose foiitmdictary  oaths;  thereby  to  abuse  the 
ueoplc  with  a  beliel',  that  the  parliament  bad 
oeen  so  impious  as  really  and  actually  to  have 
imposed  contradii  tsey  aariis  ;  and  so  ndiculous 
as  to  have  n;ta«2e  an  act  of  parliament  (whidi 
should  be  most  dchberate  «f  all  iMiman  aetioiis) 
fuita  contrary  to  their  own  intentioos  :  a^ 


which  you  nibsuined,  cootrary  to  tha  iiatnra 
of  all  oalha,  and  to  the  acta  of  pariiainent  abof  • 
citeily  that  every  man  must  cxphdn  it  for  him* 
seU;  and  take  it  in  his  own  senae ;  bv  whH:k 
not  only  that  excellent  law,  and  the  oath  thereia 
specified,  which  is  intende«l  to  be  a  feoce  to  the 
government  both  of  church  and  state,  but  all 
other  oaths  and  la;%  s  hhall  be  rendered  akogetber 
useless  to  the  govemuKut.  If  every  man  taka 
the  oathsJmpoaed  by  law  in  his  own  Benao»  thcD 
the  oath  imposed  is  to  no  purpose  ;  ftr  the  le- 
gislator cannot  be  sure4hat  the  oath  impoaed  by 
uim  will  bind  the  takers  acoordinjf  to  the  de- 
aign  and  intent  ior  which  he  appouted  it ;  and 
tlw  legislative  power  ia  taken  from  the  impo- 
sera,  and  settled  in  the  taker  of  the  oath  ;  and 
ao  he  is  aUowed  to  be  the  legishilor,  whidi  ia 
not  only  ao  open  and  violent  depraviug  of  his 
mi||e6ty's  laws  and  ads  of  parlianaent,  hot  ia 
likewise  a  settling  of  the  legialalive  power 
on  prirale aubiects,  who  are  to  take  aach  eaths. 
In  the  third  article  of  that  paper  you  dedmi 
that  you  take  the  Teat  in  aomr  only  aa  it  ia  eon- 
aialent  with  itself,  and  the  Protestant  Religkni  $ 
by  which  you  nudioioiisly  intimate  to  the  pea- 
pie,  thattheaaid  oath  ia  inoaoaiaCeotwitb  itaelf 
and  with  the  Protestant  Religion,  which  ia  not 
only  a  downright  depraving  of  the  aaid  act  oC 
parliament,  but  is  likewise  misooDatniingoJrbif 
majesty's  and  the  parliament's  proceedinny 
and  misrepresenting  them  to  the  people  in  M 
highest  degree,  and  in  the  tendeveat  points  thagr 
can  be  concerned ;  and  implyingf  that  the 
king  and  the  parharoent  have  done  thiojn  in- 
consistent with  the  Protestant  Relig^^  for  se- 
curing of  wluch,  that  test  was  particularly  in* 
tended.  In  the  fourth  artiele  you  do  expWMsly 
declare,  that  you  mean  not  by  taking  tii# 
said  Test,  to  bind  up  yoursetf  from  wiahin|r 
and  endeavouring  any  alteration  in  a  lawfin 
way  that  you  shall  tnink  6t,  for  advanob^ 
of  church  and  atate;  whereby  also  it  wan 
designed  by  the  said  act'  of  parliament 
and  oath,  tnat  no  man  should  make  any 
alteration  in  the  government  of  cbnrch  and 
state,  as  it  is  now  established ;  and  that  it  is  the 
duty  of  all  good  subjects,  in  humble  and  quiet 
manner,  to  obey  thejireaent  goyemment:  yet 
you  not  only  decUrejroumlf,  mit  by  your  exaan<« 
pie  yon  invite  others  to  thmk  themaehrealooBed 
ftt>m  that  oUigatMu  ;  and  that  it  ia  free  fhr 
them  to  make  any  alteration  in  either,  as  they 
shall  think  fit,  concluding  your  whole  paper 
with  tlieae  words  (and  this  I  understanii  aa  n 
part  of  my  oath  ;)  which  is  a  treaMmahle  in- 
vasion upon  the  royal  legiabtive  power,  aa  if  it 
were  lawiiil  for  you  to  make  to  youraelf  an  net 
of  parliament ;  ainoe  he  who  can  make  any 
part  of  an  act  may  make  the  whole,  the  nsseer 
and  authority  in  both  bein^  the  same.  Of  thn 
which  criines  above-mentioDed,  you  the  aaid 
Archibald  eari  of  Argyle,  are  actor,  ait  sad 
part;  which  being  found  by  theassiscv  y<M 
ouarbt  to  be  punished  with  the  paina  of  death, 
forfaulture  and  escheat  of  lands  and  goods,  tn 
the  terror,  of  othera  to  eominit  the  Gke  hean^ 
after." 
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Ab  Atsnucr  of  tiie  serenl  Acts  of  Farliament 
Qpon  which  the  Indictment  against  the 
Earl-of  Ai^yie  was  g^unded. 

Concernbg  Raisers  of  Rumours  betwixt  the 
Kmg  and  his  People.  C.  20.  1.  Stat  of 
K,  Rob. 

It  18  defsnded  knd  forbidden,  that  no  man  be 
•  conspirator  or  inventor  of  narratiDns  or  ru* 
mon,  by  the  which  occasion  of  discord  may 
rise  betwixt  the  kins;  and  his  iieojfle.  And  if 
any  such  man  shall  be  fuund  and  attainted 
thmof,  incontinent  he  shall  be  taken  and  put 
in  pirison  and  there  shall  be  surely  keeped  up, 
ay  and  white  the  king  declare  his  will  ahent 
him. 

Act  43.  PSr.  S.  Kjnff  James  1.  March  11, 14S4. 
Leasbg-makers  torfaolt  Life  and  Goods. 

Item,  it  is  ordained  by  the  king  and  whole 
parhament,  that  alMeasiug-makerB,  and  tellers 
of  them,  which  may  engender  discord  betwixt 
the  king  and  his  people,  whereever  they  may 
begotten,  shall  be  challenged  by  them  that 
power  has  and  tyne  life  and  goods  to  the  king, 

Act  83.  Psr.  6.  James  5.  Dec.  10,   1530.    Of 
Leaaing-makers. 

Item,  touching  the  Article  of  Leasing- 
makeiB  to  the  ki^'s  grace  of  his  barons,  great 
men  and  leiges,  and  m  punishmeutto  be  put  to 
them  therefore,  tlie  king's  grace,  with  advice  of 
his  three  estates,  ratifies  and  apnroves  the  acts 
and  statutes  made  thereupon  before,  and  or- 
dains the  same  to  be  put  in  execution  in  all 
points ;  and  also  statutes  and'  oi*dfuns,  that  if 
any  manner  of  person  makes  any  evil  informa- 
tion of  his  highness  to  his  barons  and  leiges, 
that  they  shall  be  punished  in  such  manner, 
and  by  the  same  punishment  as  tbcy  that 
make  leasings  todiis  grace  of  bis  lords,  uarons, 
and* 


Act  134.  Par.  8.  James  6.  May  SS.  1584. 
Anent  Slanderers  of  the  King,  his  Pn»- 
genitors,  Estate  and  Realm. 

Forasmuch  as  it  is  understood  to  our  sore- 
f^gn  lord,  and  his  three  estates  assembled  in 
this  present  parliament,  what  great  harm  and 
inconTcniency  has  fidlen  in  this  realm,  chie6y 
since  the  beginning  of  the  civil  troubles  oc- 
corf«d  in  me  time  of  bis  highness  minority, 
through  the  wicked  and  licentious,  public  and 
priFatespejeches,  and  untnie  calumnies  of  divers 
of  his  subjects,  to  the  disdain,  contentpt,  and 
reproach  of  his  majesty,  his  council  and  pro- 
ceedings, and  to  the  disn9Uonr  and  prejudice  ol* 
his  highness,  hia  parents,  progenitors  and  estate, 
■Cirrins^  up  his  feu^ness's  subjects  thereby  to 
mtsiiking,  sedition,  unqnietness,  and  to  cast  off 
tiiflir  due  obedience  to  his  majesty  ;  to  their 
tridoit  peril,  ttssel  and  destmctk>n :  His  high- 
iMM.eontiaiiing  always  in  love  and  debency 
towaid  idl  his  good  sabjacta,  and  most  uilling 
to  task  the  sai&y  and  preservation  of  them  all, 
which  vrilftilly,  needlessly,  and  upon  plain  ma- 
iee,  after  Ms  hig^ness^  mercy  and  pvdon 


ofl-timtw  afore  granted,  has  procured  them- 
sidves,  by  their  treasonaltle  deedic,  to  be  cut  off, 
as  corrupt,  members  of  this  commonwealth. 
Therefore  it  is  statute,  and  ordained  by  our 
sovereign  lord,  and  his  three  estates  in  this  pre- 
sent {larliam^t,  That  none  of  his  subjects,  of 
whatsoever  function,  degree,  or  quality,  in  time 
coming,  shall  presume,  or  take  upon  hand, 
privately  or  publicly,  in  sermons,  declamations 
and  familiar  conferences,  to  utter  any  false, 
slanderous,  or  untnie  speeches,  to  the  disdain, 
reproach  and  contempt  of  his  majesty,  hb 
council  and  proceedings,  or  to  tbe  dislicinouf, 
hurt,  or  prejudice  of  his  highness^  his  parents 
and  progenitors,  or  to  m^dle  in  the  afiairs 
oi'his  highness,  and  his' estate  present,  by  gon^, 
and  in  time  coming,  under  the  pains  contained 
in  the  acts  of  parliament  anent  makers  and 
tellers  of  leasings,  certif^'ing  them  that  shall  be 
tried,  contraveners  thereof,  or  that  hear  such 
slanderous  speeches,  and  reports  not  the  same 
with  diligence,  the  said  pain  shall  be  executed 
against  them  with  all  rigour  in  example  of 
odien. 

Act  S05.  Par.  14.  King  James  6.  June  8, 
1594.  anent  Leasing-makera,  and  Authow 
of  Slanders. 

Our  sovereign  lont,  with  advice  of  his  estateSj 
in  this  present  parliament,  ratifies,  approves, 
and  for  lus  highness  and  -  successors,  nerpetu- 
ally  confirms  the  act  ma^Ie  by  his  nob!e  pro- 
g^itors,  king  James  the  Kirst,  of  worthy  me- 
mory, against  Icasing-makers,  the  act  made 
by  king  James  the  Second,  entiuiled.  Against 
leasing  makers  and  tellers  of  them  ;  the  act 
made  by  king  James  the  FifUi,  entituled.  Of 
leasing-mdkers ;  and  the  act  made  by  his 
highiiess's  self,  with  advice  of  his  estates  in 
parliament,  upon  the  29d  *day  of  May,  1.584. 
entituled.  For  the  punishment  of  the  authors 
of  slanders  and  untrue  calumnies  against  thk 
kinff^s  majesty,  his  council  and  proceedings, 
to  the  dishonour  and  prejudice  of  his  highness, 
his  parents,  pit>ffenitors,  crown  and  estate ;  as 
also  the  act  made  in  his  highness's  parliament 
holden  atLinhthgpw  upon  the  10th  of  De- 
cember 1585,  entituled.  Against  theauthon 
of  slanderous  speeches  or  writs ;  and  sta*- 
tntes  and  ordains  all  the  said  acts  to  be  pub- 
lished tif  neWf  and  to  be  put  in  execution  ia 
time  coining,  with  this  additi.m,  That  whoever 
hears  the  said  leasing-s,  calumnies,  or  slan- 
derous, s*>ccclies  or  wrHs  to  be  made,  and 
apprcheuds  not  the  authors  thereof,  if  it 
Res  in  his  power,  and  reveals  not  the  sama 
to  his  highness,  or  one  of  his  privy-coun-» 
cil,  or  to  the  sheriff,  steward  or  bailiff  of 
tbe  shire,  stewards  in  regaTity  or  royalty,  or  to 
the  provost,  or  any  of  the  badifls  within  bnreh, 
by  whom  the  same  may  come  to  the  knowledge 
oi'his  highness,  or  his  said  privy- council,  where 
through  the  said  leaaing-makers  and  authors 
of  slanderous  speeches  may  be  called,  tried, 
and  punished  according  to  the  said  acts  :  Tha 
hearer,  and  not  anprenender,  [if  it  lie  in  his 
power]  and  concealer,  and  not  reveatef  of  thi 
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said  leasing-maken,  and  aathors  of  the  said 
slanderous  speeches  or  writs,  shall  incur  the 
like  pain  and  punishment  as  the  principal  oi- 
fender. 

Act  107.  Par.  7.  King  James  1.  March  1. 
14S7.  That  none  interpret  the  Ring's  8ta- 
totes  wrongously . 

Item,  tlie  king,  hy  deliverance  of  council,  by 
manner  of  statute,  forl^ids,  that  no  man  interpret 
his  statutes  otherwise  than  the  statutes  bear, 
and  to  the  intent  and  effect  that  they  were  made 
for,  and  as  the  maker  of  them  understood  ;  and 
whoso  does  in  the  contrary,  shall  be  punished 
at  the  king's  will. 

Act  10.  Par.  10.  King  James  6.  Dec.  10, 
1586.  Authors  of  slanderous  Speeches  or 
Writs  should  be  punished  to  the  death. 

It  is  siatuted  and  ordained  by  our  so?ereign 
lord  and  tiiree  estates,  tliat  all  his  higbness's 
subjects  content  theinselves  io  quietness  and 
dutif\il  obedience  to  his  highness  and  his  autho- 
rity ;  and  that  none  of  them  presume,  or  take 
upon  hand  puUicly  to  declaim,  or  privately  to 

rk  or  write  any  purpose  of  reproach  or 
,  Jer  of  his  majesty's  person,  estate  or  go- 
vernment ;  or  misconstrue  his  proceedings, 
whereby  any  misliking  may  be  prbved  betwixt 
his  highness  and  his  nobility,  and  loving  sub- 
jects in  time  coming,  under  the  pain  of  death ; 
certifying  them  that  do  in 'the  contrary,  they 
shall  be  reputed  as  seditious  and  wicked  instru- 
ments, enemies  to  his  highness  and  the  com-» 
mon  wealth  of  this  realm  :  and  the  said  pain  of 
death  shall  be  executed  u|Hin  them  with  all  ri- 
gour in  example  of  others. 

Actibr  Preservation  of  his  Majesty's  Person, 
Authority  and  Government,  May  1662. 


And  further,  it  is  by  his  majesty 

and  estates  of  jparliauient  declare!!,  statuted  and 
enacted,  that  ii  any  person  or  persons  shall,  by 
writing,  printing,  praying,  preaching,  libelling, 
remonstrating,  or  by  any  malicious  or  advised 
speaking,  express,  publish,  or  declare  ai\y 
words  or  sentences,  to  stir  up  the  people  to  the 
hatred  or  dislike  of  his  majesty's  royal  prero- 
gati%^e  and  supremacy,  in  causes  ecclesiastical 
or  of  the  government  of  the  church  by  arch- 
bishops and  bishops,  as  it  is  now  settled  by 
law —That  every  such  person  or  per- 
sons so  offending,  and  being  legally  convicted 
thereof,  are  hereby  declared  incapable  to  enjoy 
or  exercise  any  place  or  employment,  civil,  ec- 
clesiastic, or  military,  within  this  church  and 
kingdom,  and  shall  be  liable  to  such  further 
Jiains  as  are  due  by  the  law  in  such  cases. 

Act  130.  Par.  8.  James  6.  May  22, 1584.  Aneut 
the  Authority  of  the  three  Estates  of  Par- 
liament. 

The  kind's  majesty  considering  the  honoui* 
and  the  authority  of  his  supreme  court  of  par- 
liament, continued  past  all  memory  of  man, 
unto  their  days,  as  constitute  upon  the  free 
votes  of  the   three  estates    of  this  ancient 


kingdom,  by  whom  the  same,  under  God*  has 
ever  been  upholden,  rebelUous  and  traileroiis 
subjects  puuidied,  the  good  aii4  fiuthfiil  pre- 
served and  maintained,  and  the  laws  and  ads 
of  parliament  fby  which  all  men  are  eorenicd) 
made  •and  estalmi^hed.  And  finding  the  power, 
dignity,  and  authority  of  the  said  court  of  par- 
liament, of  late  years  called  in  some  doub^  at 
least,  some  curiously  travelling  to  bare  intro- 
duced some  innovation  thereaneot ;  his  majes- 
ty's firm  will  and  mind  always  bei*  g,  as  it  is 
yet,  that  the.  honour,  authority,  and  mgnity  of 
nis  said  three  estates  siiall  stand  and  continue  in 
their  6wn  integrity,  according  to  the  am^nt  and 
laudable  custom  by -gone,  without  ajiy  altera- 
tion or  diminution ;  therefore  it  is  statute4  and 
ordained  by  your  said  so\  ereign  lord,  and  his 
said  three  estates  in  this  present  parliainent, 
that  none  ol  his  letges  or  snbjects  presume,  or 
take  upon-  hand  to  impung  4he  digtii^  and  an- 
tliurity  oi  the  said  three  estates,  or  to  seek  or 
procure  the  mnovation  or  diminution  of  the 
power  and  authority  of  the  same  three  estates, 
or  any  of  them,  in  time  coming,  under  the  pain 
of  treason. 

The  Earl  of  Aisle's  Frasr  PrnrroK  for  Advo- 
cates, or  Counsel  to  hs  allowed  him. 

To  his  Royal  Highness,  his  Majesty's  High 
Commissioner,  and  to  the  right  honourable 
the  Lords  of  his  Majesty's  Privy-Cotmctl : 
The  humble  Petition  of  Archibald  £ari  of 
Aigyle. 

Sheweth ;  That  your  Petitioner  being  cri- 
minally indicted  before  the  lords  commtssionen 
of  justiciaiT,  at  the  instance.-  of  his  ifiajesty's 
advocate,  for  crimes  of  an  high  nature.  And 
whereas  in  this  case  no  a<lTocate  will  readily 
plead  for  the  petitioner,  unless  they  have  your 
royal  highness,  and  lordships  s^iecial  license 
and  warrant  to  that  effect*  which  is  usual  in  the 
Uke  cases.— It  is  therefore  humbly  desired,  that 
your  royal  highness  and  lordshiiis  wouki  give 
special  order  and  warrant  to  sir  Geoi^  Lock- 
hart,  his  ordinary  advocate,  to  consult  and 
plead  for  him  in  the  aforesaid  criminal  process, 
%vithout  incurring  any  hazard  upon  thai  ac- 
count :  And  your  Pethioner  shall  ever  pray.    • 

£dinburgb,  November  22,  1681. 

The  Councirs  Answer  to  the  Earl  of  Argyle's 
first  Petition,  and  his  having  Advocates  al- 
lowed him. 

His  Royal  Highness,  his  majesty's  high 
Commissioner,  and  lords  of  privy -coiwnl  do 
refuse  the  desire  of  the  above- written  bill,  but 
allow  any  lawyers  the  petitioner  shall  empioy 
to  consult  and  plead  for  liim  in  the  process  of 
treason,  an4  other  crimes,  to  be  pursued  agains»t 
him  at  the  instance  of  his  m^esty's  advocate, 
£jctra.  By  me,  W  ill.  Pateason. 

The  karl  of  Ai^^le's  Scconb  PBrnrioN   for 
Counsel  to  be  allowed  him. 

To  his  Royal  Highness,  his  Majesty's  high 
Commissioner,  aad  to  the  right  honour- 
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able  the  Lords  of  his  Majesty's  Priry- 
CouDsel:  The  humble  Petition  of  Archi-  ! 
bald£ariofArgyle. 

Shewetb ;  That  your  petitioner  havingr  griven 
in  a  ibrmer  petition,  numbly  representing. 
That  he  bein^  criminally  inducted  before  the 
lords  commissioners  of  justiciary,  at  the  in- 
stance of  his  majesty's  advocate,  for  any 
crimes  of  an  high  nature:  And  therefore  de- 
sired that  your  royal  highness,  and  lordships, 
would  give  special  warrants  to  sir  George 
Lockhart,  to  consult  and  plead  for  him :  Whcre- 
uoon  your  royal  highness  and  lordships  did 
allow  the  petitioner  to  make  usd  of  such  ad- 
vocates as  he  should  think  fit  to  call.  Acconl- 
tnglv  your  petitioner  have  desired  sir  George 
Lockhart  to  consult  and  plead  for  him,  he  hath 
as  yet  refused  your  petitioner.  And  by  the 
lltb  parliament  of  kiopr  James  the  6tb,  cap  38. 
as  it  is  the  nndeniabte  pririledge  of  all  sub- 
jects, accused  for  any  crimes,  to  hhve  liberty  to 
provide  themselves  of  advocates,  to  defend  their 
lives,  honour,  and  lands,  against  whatsoever 
aecusation;  so  the  same  priviledge  is  not 
only  by  parliament  11  king  James  the  6th,  cap. 
90,  liurther  asserted  and  confirmed,  but  also  it 
is  declared,  that  in  case  the  advocates  refuse, 
thejudsesareto  compel  them,  lest  the  party 
accu2»i-d  should  be  prejudiced  :  And  this  being 
an  aflaij-  of  great  importance  to  your  petitioner, 
and  ha  George  Lockhart  having  been  not  only 
still  his  ordinary  advocate,  but  also  by  bis  con- 
stant converse  with  him  is  best  known  to  your 
petitioner's  principles;  and  of  whose  eminent 
abilities  and  fidelity,  your  jpetitioner  (as  many 
others  have)  have  had  special  proof  all  along  in 
his  concerns,  and  hath  such  singular  *confi- 
dence  in  him,  that  he  is  most  necessary  to  your 
petitioner  at  this  occasion.*   * 

May  it  therefore  please  your  roynl  highness 
and  lontlships  to  interpose  your  authority,  by 
giving  a  special  order  and  warrant  to  the  said 
sir  George  Lockhart,  to  consult  and  plead  for 
him  m  the  said  criminal  process,  conform  to 
the  tenor  of  the  said  acts  of  parliament,  and 
constant  known  practice  in  the  bke  cases,  which 
was  never  refused  to  any  subject  of  the  meanest 
quaKty,  even  to  the  greatest  criminals.  '  And 
your  royal  hiffhness's  and  lordships  answer  is 
numbly  craved.* 


EDWBVfLQHf  November  34, 1681. 


*  **  The  earl  thus  mewed  up,  that  he  might 
not  give  any  offence,  twice  petitions  the  duke 
and  coitncif,  that  sir  George  Lockhart  might  be 
hi^  advocate  to  plead  his  defence,  yet  both  times 
released.  The  reason  of  these  petitions  were ; 
that  without  leave  none  would  dare  to  plead  the 
earrs  cause,  for  fear  of  the  king's  displeasure : 
However,  by  the  act,  1 1  Jac.  6,  cap.  90.  '  It 
'  is  the  undeniable  privilege  of  all  subjects  ac- 

*  cused  lor  any  crimes,  to  provide  thejnselves 

*  advocates,  to  ddend  their  lives,  honours,  and 

*  lands,  agunst  whatsoever  accusation  :'  so  by 
the  11  inc.  6,  c.  90,  it  is  dechired,  *  That  in 

*  case  advocates  refuse,  the  judges  may  compel 
*them«'    Uereopontbe  earl  drew  up  a  letter  of 


The  Council's*  Answer  to  the  Earl  of  Argyle's 

second  Petition. 

» 

His  royal  highness,  his  miyesty 's  hiffh-oom* 
miasioner,  and  lords  of  privy-counci^  having 
considered  the  foresaid  petition,  dh  adhere  lo 
their  Ibrmer  order,  allowmg  advocates  to  ap- 
pear for  the  petitioner  in  the  process  aforesaid. 
£xtr.  By  me  Will.  Paterson. 

The  Eari  of  Argyle's  Letter  of  ArroKNEr,  coo'- 
stituting  Alexander  Dunbar  his  Procura- 
tor, for  ref(uiring  sir  George  Lockhart  to 
plead  for  him  > 

We  Archibald  earl  of  Argyle  do  hereby  sub- 
stitute, constitute  and  ordain  Alexander  Dunbar, 
00 r  servitor,  to  be  our  procurator,  to  pass  and 
require  sir  George  Lockhart,  advocate,  to  con- 
sult and  plead  tor  us,  in  the  criminal  prooess  in- 
tended against  us,  at  the  instance  of  liis  nmjes- 
ty's  advocate ;  and  to  compear  with  us,  before 
tue  lords  commissioners  ot  justiciary,  upon  the 
12th  of  December  next,  conform  to  an  act  (^ 
council,  dated  the  22d  of  November  instant^ 
allowing  any  lawyers  that  we  should  employ^ 
to  consult  and  plead  for  us  in  the  said,  process, 
and  to  another  act  of  council  ot  the  S4th  ok' 
November  instant,  relative  to  the  ibrmer^  and 
conlbrm  to  the  acts  of  parliament,  in  wit- 
ness whereof  we  have  sunscribed  these  pre- 
sents, at  Edmburgh-Castle,  Nov.  26, 1681,  be- 
fore these  witnesses,  Duncan  Campbell,  servi- 
tor to  James  Glen,  stationer  in  Edinburgh, 
and  John  Thom,  merchant  in  the  said  Burg. 

Argyle. 

Duncan  Campbell,  John  Thorn,  witnesses. 

An  Instrument  whereby  the  Earl  of  Argyle 
required  sir  George  Lockhart  to  appear 
and  plead  for  him. 

Apud  Edenbuigum  vigesimo  sexto  die  men- 
sis  Novembris,  Anno  Domini  miUesim* 
sexcenlesimo  octua^pesimp  prime,  et  Anno 
Regni  Car.  2,  R^is  trigesimo  tertio« 

The  which  day,  in  presence  of  me  notary- 
public,  and  witnesses  under-subscribed,  cooJ- 
peared  personally  Alexander  Dunbar,  servitor 
to  a  noble  earl,  ArcbibaM  earl  of  Argyle,  as 
procurator,  and  in  name  of  the  said  ear), 
conform  to  a  procuration  subscribed  by  the  said 
eari  at  the  castle  of  Edinburgh,  upon  the  2tst 
day  of  November,  1681,  making  and  consti- 
tuting the  8ai4  Alexander  Dunbar  his  procura- 
tor, to  the  effect  under- written  ;  and  possed'to 
the  peiMna^  presence  of  sir  Geoige  Lockhart, 
advocate,  in  his  own  lodging  in  Edmbur^, 
having  and  hokling  in  his  hands  an  act  of  hts 
majesty's  privy  council,  of  Ae  date  of  the  22d 

attorney,  constituting  Alexander  Dunbar  to  re- 
quire  sir  George  Lockhart  to  plead  for  him ;' 
which  the  dtake  no  sooner  heard,  bnt  said,  *  If 

*  sir  George  Lockhart  plead  for  the  earl,  h4t 

*  shall  never  plead  for  my  brotfier  nor  me,* 
9  Ceke'a  Detection,  p.  289. 


»> 
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of  Novemiwr,  1681,  Instuit,  proGceding  npoo 
a  potion  ffircD  in  by  the  mhI  carl  of  Argyle  to 
the  nid  lords,  shewing,  thftl  he  bong  crimi- 
nally indicted  before  the  lords  commissionerB 
•f  jusdeiarT,,  at  the  instance  o(  his  majesty's 
•dvocatOf  KHT*  crimes  of  an  high  nature;  and 
whereas  in  that  case  no  adroortes  wooM  rea- 
dily plead  for  the  said  eari,  unless  they  had  his 
NJfal  highness's  and  their  lordships  specialli- 
tmwTf  ma  warrant  to  that  effect,  which  is  osual 
in  the  like  cases:  And  by  the  said  petition 
bnmUv  supplicated,  that  his  highness  and  the 
council  would  give  special  order  and  command 
tothesaid  sir  George  Lodihart,  the  said  earrs 
ordinary  advocate,  to  consult  and  plead  for 
him  fai  the  foresaid  criminal  process,  without 
incniring  any  hasard  upon  that  account.  His 
loyal  h^nesB,  and  lords  of  the  said  privy- 
oovncil,  did  refose  the  desire  of  the  said  peti- 
tion, but  allowed  any  lawyers  the  petitioner 
should  employ,  to  consult  and  plead  for  him  in 
the  process  of  treason,  and  other  crimes  to  be 
pursued  against  him,  at  the  instance  of  his 
muesty's  adrocate.  And  also  the  said  Alex- 
ander Dunbar  harins^  and  holding  in  his  hands 
another  act  of  the  said  lords  of  priry-council, 
of  the  124th  of  the  said  month,  relative  to,  and 
narrating  the  foresaid  first  act,  and  proceeding 
upon  another  supplication  given  in  by  the  said 
fsari  to  the  said  fords,  craTing,  that  his  royal 
highness  and  the  said  lords  would  interpose 
their  authority,  by  giving  a  positire  and  spe- 
cial  order  and  warrant  to  the  said  ar  Georse 
Lockhait,  to  consuK  and  plead  with  him  in  the 
aforesaid  criminal  process,  conform  to  thet^nor 
of  the  acts  of  parliament  mentioned  1^  parti- 
cularized in  the  said  petition,  and  fiTouent  and 
known  practice  in  tne  like  cases,  wnich  was 
never  renised  to  any  subjects  of  the  meanest 
quality.  His  royal  highness,  and  the  lords  of 
privy-counsel,  having  cousiderrd  the  albresaid 
petition,  did,  by  the  said  act,  adhere  to  their 
former  order,  allowing  advocates  to  appear  for 
the  said  eari  in  the  process  foresaid,  as  the  haid 
•els  bear ;  and  produced  the  said  acts  procura- 
tory  foresaid  to  the  said  sir  Gebrge  Lockliart, 
who  took  the  same  in  his  hands,  and  read  them 
over  successive ;  and  after  reading  thereof,  the 
said  Alexander  Diinbar,  procurator,  and  in 
name  and  behalf  foresaid,  solaunly  required 
the  said  sir  Geofge  Lockhart  as  the  said  noble 
earl's  ordinary  advocate,  and  as  a  lawyer  and 
advocate,  upon  the  said  eari's  reasonable  ex- 
pence,  to  consult  and  advise  the  said  earl's  said 
process  at  any  time. and  place  the  said  sir 
Gooige  should  appoint  to  meet  thereupon,  con- 
form to  the  foresb;'!  two  nets  of  council,  and 
acts  of  parliament  tbemn  mentioned,  appoint- 
ing advocates  to  consult  in  budi  raatlci*8 :  which 
the  said  sir  Geo.  Lockhart  altogether  scfused: 
Whereupon  the  suiu  Alexander  D.mbar,  as 
procurator,  and  in  uame  foresaid,  asked  and 
look  the  instruments,  one  or  more,  in  the 
bands  of  me  notary -public  under-subscribed. 
And  these  things  were  done  within  the  said  sir 
George  Lockhwt*s  lodging,  on  the  south  side 
of  fheatreet  joi  Edinburgh,  in  the  lane  Mcrcat 


within  the  dining-room  of  the  said  lodging, 
betwixt  four  and  live  hours  m  the  ailemoon, 
day,  month,  year,  place,  and  of  his  majesty's 
reign,  respective  foresaid,  before  Rob.  Dixone, 
and  John  Lesly,  servitors  to  John  Campbell, 
writer  to  his  m^ty's  sigiiet,  andDowgall 
Mac  Alesler,  mesMnger  in  Edinburgh,  with 
divers  otfiera,  called  and  required  to  the  pre- 
mises. 

Ita  case  Ego  Johannes  Broun,  Notarioa 
PuUieus,  in  Premisris  requisitus.  Attestor  Tea- 
taatibOs  his  meis  signo  et  subscriptibne  menu- 
ahbos  Bolitis  et  oonsuetis.  Bboun. 

Robert  Dixone,  Dowgall  Mac  Akster,  John 
Lesly,  witnesses. 

December  5,  1689. 

The  Opinion  of  divers  Lawyera  ooneeming  the 
Case  of  the  Eari  of  Aigyle. 

We  have  cotisderod  the  criminal  letters,  rais- 
ed at  the  instance  of  his  tmgesty's  advocate 
against  the  eari  of  Arg^le,  with  the  acts  of 
parliament  contained  aira  narrated  in  the  saaie 
criminal  letters,  and  have  compared  the  same 
with  a  paper,  or  explication,  wnich  is  libelled 
to  have  been  given  in  by  the  eari  to  the  lords  of 
his  majesty's  privy-oouncil,  and  owned  by 
liim,  as  the  sense  and  explication  in  which  he 
did  take  the  oath  imposed  by  the  late  act  of 
parliament.    Which  tiaper  is  of  this  tenor:  •  I 

*  have  considered  the  l\^t,  and  am  very  desirotis 

*  to  give  obedience  as  far  as  I  can,  dec'  And 
having  likewise  consideixnl  that  the  eari,  after 
he  hM  taken  the  oath,  with  the  explication 
and  sense  then  put  upon  it,  it  was  acquiesced 
to  by  tlie  lords  of  tlie  ]»rivy  coiinril,  snd  he 
allowed  to  take  his  place,  aatl  to  sit  and  vote.  And 
that,  before  the  earl's  taking  of  the  oath,  there 
were  several  papers  %pread  abroad,  containing 
objections,  aud  aOedgin^  inconsistencies  and 
contradictious  in  the  oirtii,  and  some  thereof 
were  presented  by  synods  and  presbyteries  o(* 
the  orthodox  clergy,  to  some  of  tho  bishops  of 
the  church.  It  is  our  humble  o)>inion,  that 
seeing  the  earl's  design  and  meaning  in  offering 
the  said  explication  was  allenariy  for  the  clear- 
ing of  his  own  conseienoe,  and  upon  no  factious 
or  seditious  design ;  and  that  tUe  matter  and 
import  of  the  said  paper  is  no  contradiction  of 
the  laws  and  acts  of  parliament,  it  doth  not  at 
ail  import  any  of  the  crimes  libelled  against 
him,  viz.  treason,  lea^iocf-making,  depraving 
of  his  majesty's  laws,  or  the  crime  of  |)ei3urv, 
but  that  the  glosses  and  inier^-nces  put  by  tbe 
libel  upon  the  said  jiaper  are  altogether  sti-ained 
and  unwarrantable,  and  inconsistent  \%itli  the 
earl's  true  design,  and  the  sincerity  of  his 
meaning  and  intention,  in  tnakiiig  of  tlie  said 
exnlicatior. 

Wednesday,  the  ISth  of  December,  the  day 
of  combearanoe  assigned  to  the  earl  being  now 
come,  oe  vras  brou^it  by  a  guard  of  soldiers 
from  the  castle  to  the  place  appointed  for  the 
triak  and  the  justice  court  being  met  and  fenc* 
od,  th^  eari,  now  maiquis  of  Queensbury,  then 
justice-geiierai,  the  lords  Nairn,  Collingtowo, 
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F.orret,  Newtoan,  and  Kirkhoofle,  tli«  lonbof  but  wefeil  upon  the  gutisoiis  he  had  M>  and 
justiciary  tiUiag  in  judgment^  and  the  other  |  in  one  day  took  two  of  them,  and  cut  off  A 
fgrmaHtica  also    peitonaed,   the    Indictment    considerawe  part  of  a  third,  and  carried  away 

~  in  ell  about  300  prisoners :  \^h€side$  prooisum» 
and  convoy t  we  teized  which  they  sent  topiani 
other  gdrritont]  and  in  the  end  of  that  year,  I 
sent  captain  Soaw  to  his  majesty,  with  mj 
humble  opinion,  liow  the  war  might  be  car- 
ried on ;  who  returned  to  me  with  instmctiena 
and  orders  which  I  have  yet  lying  by  me. 

After  which,  I  joined  with  thoae  his  majesty 
did  commissionate,  and  stood  out  ti31  the  last, 
that  the  earl  of  Middleton,  hiv  majesty's  lieu* 
tenant-ceneral,  gavc^  m^  orders  to  capitulate, 
which  f  did  without  any  other  engafleme&tBto 
the  rebels  but  allowing  persons  to  give  bail  fiir 
my  liTing  peaceable :  and  did  at  my  capita^  * 
iating  relieve  several  prisoners'  by  exchange, 
whereof  my  lord  Graaard,  xmt  of  the  castle  of 
Edinburgh,  was  one. 

It  is  wrtarly  known,  that  I  was  forefimhed 
by  the  usurpers,  who  were  so  jealous  of  me, 
that,  contrary  to  their  faith,  within  eight 
months  after  my  capitulatian,  upon  pretence  1 
kecjied  horses  above  the  value  thev  seized  on 
me,  and  kf*opcd  me  in  one  prison  alter  another, 
till  his  majesty's  happy  restoration,  and  this 
only  because  f  would  not  engage  not  to  8erv6 
liis*  ratgesty,  though  there  was  no  oath  re- 
quireil. 

I  do  ^vith  all  gratitude  acknowledge  hi^ 
majesty's  goodness,  bounty  and  royal  favoora 
to  me,*when  I  was  pursued  before  tbe  parlia- 
ment in  the  year  1669.  His  majesty  was  gra- 
ciously pleased  not  to  send  me  her^  [^om 
Lnndon  hither]  in  any  opprobrious  way,  [and 
with  a  guard  as  tcme  ur^ed]  but  upon  a  bars 
verbal  paroH.  Upon  which  I  came  down  post, 
and  ]>re9ented  myself  a  fortnight  before  the 
day,  [appointed  me  by  his  fnajestyA  Notwilli« 
stindimr  whereof  I  was  imoiedis^y  da]^  up 
'  in  the  Castle,  but  hSviog  satisfied  his  majesty 
at  that  time  [cf  the  true  meaning  of  that 
letter^  1  was  questioned  for ;  and  his  nu^etty 
being  convinced  of  it  himself  and]  of  my  estira 
k>yaTty,  I  did  not  oflTei*  to  plead  by  advocates. 
And  his  majesty  was  not  only  pleasea  to 
pardon  my  life,  and  to  restore  me  to  a  title  and 
fortune,  but  to  put  me  in  trust  in  his  service,  in 
the  most  eminent  judicatories  of  this  kiii^om, 
and  to  heap  fkvouis  upon  me,  far  beyond  what^ 
ever  1  did  [pretend  to]  or  can  deserve;  though 
I  hoiie  his  majesty  nath  always  found  ma 
faithiid  and  thankfiil,  and  ready  to  hMotw  ail  I 
have,  or  can  have,  for  his  service :  and  1  hopa 
never  bath  had  nor  ever  shall  have  ground  to 
re|)ent  any  favour  he  hath  done  me.  And  if  I 
were  now  really  guilty  of  tlie  crimes  liboUed, 
I  should  think  myself  a  great  viilaifl. 

The  next  occasion  I  had  to  shew  my  parti- 
cular zeal  to  his  majesty's  service  -  was  ra  Almo 


above  set  down  was  read,  and  the  earl  spoke 
as  follows : 

The  Earl  of  Atg)'le's  S^EEc^•  to  the  Lord 
Justice  Genera],  and  the  Lords  of  the 
Juftieiary,  after  he  had  been  arraigned, 
and  his  Indictment  read. 

My  Lord  Justice  General,  See, 

I  look  upon  it  as  an  undeniable  privilege  of 
the  meanest  subject  to  explain  his  own  wonls  in 
the  most  benign  sense :  And  even  when  per- 
sona are  under  an  ill  character,  the  miscon- 
struction of  words  in  themselves  not  ill,  can 
only  reach  a  presumption  or  aggravation  but 
net  any  more.  [Can  only  reach  a  presump- 
tion or  aggravation'  of  an  offence,  but  never 
reach  to  a  crime  J] 

But  it  is  strange  to  alledge,  as  well  as,  I 
hope,  impossible,  to  make  any  that  know  me 
befieve,  that  I  coukl-  intend  any  thin^  but 
what  was  honest  and  honourable,  suita^e  to 
the  principles  of  my  refigion  and  loyalty, 
though  I  did  not  explain  myself  at  all. 

My  lord,  I  pray  you  be  not  oflt  nded  that  I 
take  up  a  little  of  your  time,  to  tell  you,  1 
have  irom  my  yfiuth  made  it  my  business  to 
serve  his  miyesty  faithfully,  and  have  con- 
stantly, to  my  power,  appeared  in  his  service  % 
espectaJly  in  all  times  of  difficulty,  and  have 
never  joined,  nor  comphed  with  any  interest  or 
party,  contrary  to  his  raaje.<3ty 's  authority,  and 
nave  ail  along  served  him  in  his  own  way, 
without  afroun  firom  his  mi^esty  these  thirty 
years. 

As  S'JOB  as  I  passed  the  schools  and  colleges, 
I  went  to  travel  to  France  and  Italy,  and  was 
abroad  1647, 1648,  and  till  tbe  end  of  1049. 

My  first  appearance  in  the  worid  was  to 
serve  his  majesty  as  coUmel  of  his  foot- guards. 
Avu\  though  at  that  time  all  the  commissioners 
were  given  by  tbe  then  parliament,  yet  I 
would  not  serve  uithout  a  commission  from 
his  majesty,  uhich  I  have  still  the  honour  to 
have  by  me.  * 

^fter  the  misfortune  of  Worcester,  I  con- 
tinued [Jour  years]  in  arms  for  his  majesty's 
service;  when  Scotland  was  over*rup  with 
usurpers  ;  and  was  alone  with  some  of  my 
friends  in  arras  in  the  year  1652,  [whilst  none 
other  iccre  in  arms  J  or  his  mi^cstyU  icrvice  in 
all  Scotlitnd]^  and  ^id  then  keep  up  some  ap- 
pearao<!e  of  opposition  to  them :  and  general 
major  Dean  coming  to  Argyleshire,  and  plant- 
ing several  gavriaons,  he  no  sooner  went  away 


own  c^y,  and  that  some  corrections  which 
appear  in  the  margin  are  m  his  hand  writing. 
I  have  been  fevoured  with  a  transcript  of  these 
corrections,  and  they  aro  aceordiogly  inserted 
in  Italic  chara^ttts. 


*  In  a  copy  of  the  Case  of  the  earl  of  Ar- 
gyle,  printed  in  the  year  1688,  which  is  now 
the  property  of  a  srentleroan  in  Edinburgh, 
there  is  a  note  which  says,  that  it  was  the  Ban's  I  1606,  when  the  insurrection  was  made  that  was 


represt  at  Pentland- Hills.  At  the  very  firit^ 
the  intercourse  betwixt  this  place  and  me  was 
stopt,  so  that^  I  had  neither  intelligenoe  nor 
oixlcrs  ftfom  the  council,  nor  fitmi  the  general ; 
but  upon  a  letter  fW>m  tbeaoir  archhiilMp  ef 
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8k.  Andrews,  tdfing  me  there  wu  a  rdiellion 
like  to  be  ta  the  tfaree  kinffdoms.  Ami  bidding 
me  beware  of  Ireland  andBdntyre,  I  brought 
ti^^her  about  2,000  inen :  i  seized  all  the 
sentlenMn  in  Ktntyrethat  had  not  taken  tlie 
declacmliQn,  tbouf^h  I  found  them  peaceable. 
And  I  sent  a  gentleman  to  gineral  IHdziel,  to 
reoeire  his  orders,  who  came  to  him  just  as 
tbey  were  going  to  the  action  at  Pentland,  and 
was  with  him  in  it ;  and  I  kept  ray  men  toge- 
ther till  his  return.  And  when  I  met  with 
considerable  trouble  from  my  neighbours,  re- 
bellMMialy  in  arms,  and  had  commissions  both 
OQ  mtbhc  and  private  accounts,  have  I  not  car- 
riM  dutifully  to  his  majesty,  tad  done  what  was 
cammaoded  with  a  just  modeiatioD,  which  I  I 
can  pfove  under  the  hands  of  my  enemies,. and 
by  many  iufaUihle  demonstrations  ? 

PardoDme  a  few  words:  did  1  not  in  this 
jpresent  parliament  shew  my  readiness  to  serve 
nis  majesty  and  royal  ftmily,  in  asserting  vigo- 
rously the  hneal  klgal  suooession  of  the  crown, 
aad  had  a  care  to  have  it  expressed  in  the  com- 
missions of  the  shires  and  bui^hs  1  had  interest 
in  ?  Was  I  not  for  oiTering  proper  supplies  to 
his  niaiestv  ind  his  sucoessor  ?  And  did  I  not 
concur  to  bind  the  lant*.  lords  for  their  tenants, 
although  I  was  mainly  conoerued  ?  And  have 
I  not  luways  kept  my  tenants  in  obedience  to 
his  majesty  ? 

•I  say  all  this,  not  to  arrogate  any  thing  for 
doing  what  was  my  honour  and  duty  to  his 
mi^iestv  ;  but  if  after  all  this,  upon  uo  other 
ground  but  words  that  were  spoken  in  absolute 
innocence,  and  without  the  least  design,  ex- 
cept for  clearing  my  own  oonacien^,  and  that 
are  not  capable  of  the  ill  sense  wrested  from 
thsm  by  the  libel,  1  should  be  further  troubled, 
what  assurance  can  any  of  the  greatest  quality, 
trust,  or  innooency  have,  tjiat  mey  are  secure  ? 
especially  considering,  that  so  many  scruples 
have  been  started,'  as  all  know,  not  only  bv 
raany  of  the  orthodox  clergy,  but  by  whole 
presbyteries,  synqds,  and  some  biidiops,  which 
were  thought  so  considerable,  thst  an  eminent 
bishop  tocdc  the  pains  to  write  a  treatise  that 
was  read  ov^  in  council,  and  allowed  to  be 
pqnted,  and  a  copy  given  to  me,  which  con- 
tains 4II  the  expressions  I  am  charged  for,  and 
many  more  that  may  be  stretched  to  a  woi-se 
sense. 


viz.  That  I  am  neilher  Mpst  aer  ftnatic,  but 
truK'  loyal  iu  my  principles  and  practices. 

The  hearing  of  this  libel  would  trouble  me 
beyond  mo^  of  the  sufferings  of  inv  Fife  if  my 
innocence  did  not  support  me,  and  the  herpes 
of  being  vindicated  01  this  and  other  calum- 
nies before  this  public  and  noble  auditory. 

1  leave  my  defences  to  these  gentlemen  that 

Klead  for  me,  tbey  know  my  innocence,  and 
ow  groundless  that  libel  is. 
Isball  only  say,  as  my  life  hath  most  of  it 
been  spent  in  serving  and  snfiering  for  his  ma- 
jesty; so,  whatever  be  the  event  of  this  pro- 
cess, I  resolve,  while  I  breathe,  to  be  loyal  and 
laithful  to  his  majesty.  And  whether  I  Ike 
publicly  or  in  obscunty,  my  head,  my  hewt, 
nor  my  hand,  shall  never  be  wanting  where  I 
can  be  useful  to  his  miyeBty's  service.  And 
while  I  live,  and  when  I  die,  I  shall  pra^, 
that  God  Almighty  woukl  blm  his  majesty 
with  alonj^,  happy,  and  proepoous reign ;  and 
that  the  hneal  Ugak  successors  of  the  crown 
may  continue  monarchs.  of  all  his  majesty's 
dominions,  and  be  defenders  of  the  true  Pri- 
mitive, Christian,  Apostolic,  Catholic,  Protes- 
tant Religion,  while  Sun  and  Moon  enduro. 

God  save  the  King. 

The  King's  otvn  Letter  to  this  Nobleman, 
when  he  was  lord  Lorn. 


Have  I  not  shewed  my  zeal  to  all  the  ends 
of  the  Test  ?  How  then  can  it  be  imagined  that 
I  have  any«sinister  design  many  thing  that  I 
havessid?  If  I  had  done  any  thing  contrary 
to  it  afl  the  course  of  my  life,  wliid  I  hope 
shall  not  be  found,  yet  one  act  might  pretend  to 
be.  excused  by  a  habit  But  nothing  being 
questioned  bi|t  the  sense  of  words  misconstrued 
to  the  ^i^test  height,  and  stretehed  to  ima- 
ginary insinuations,  4|i}itecontravy  to  my  scope 
and  design,  and  so  far  oontrary,  not  only  to  my 
sepse,  but  my  j^rinciples,  interest,- and  duty, 
that  1  hope  my  lord  adreoate  will  think  1^ 
hath  gone  too  nr  on  in  thia  process,  and  say 
plainly  what  he  knows  to  be  truth  by  his  ac- 
qufdntooioe  witkme^  both  ja  pablio  anJ  private, 


*•  My  lord  Lorn ;       Cologne,  Dec,  1654. 

"  I  am  very  glad  to  hear  from  Middleton, 
what  aiTectton  and  zeal  you  show  to  my  ser- 
vice, how  constantly  you  adhere' to  him  in  aQ 
his  distre5«ses,  and  what  good  service  you  have 
performed  upon  the  rebek.  I  assure  you,  you 
shall  find  me  very  just,  and  kind  to  you  in 
rewanling  what  you  have  done  and  suffered  for 
me ;  and  I  hope  you  will  have  more  credit 
and  power  with  those  of  your  kindred,  and 
dependants  upon  your  family,  to  engage  thein 
with  you  for  me,  than  any  body  else*  can  have 
to  seduce  them  against  me  ;  and  I  shall  look 
upon  all  those  who  shall  refuse  to  follow  you  as 
unworthy  of  any  protection  hereafter  from  me, 
which  you  will  let  them  know.  This  honest 
bearer,  M ,  will  inform  you  of  my  condi- 
tion and  purposes,  to  whom  yoii  will  give 
credit ;  and  he  will  tell  you,  that  I  am  verj 
much        Your  affectionate  friend,     C.  R.'» 

General  MrDDLETON's  Order  ta  the  Earl  of 
Aroyle,  who  was  then  lord  Lorn,  for  ca- 
pitulating with  thp  English,  wherein  he 
largely  expresseth  his  worth  and  loyalty. 

John  Middleton,  Lieulenaut-^Seneral,'  next 
and  immediately  under  his  nwjesly,  and  Cont* 
mander  in  chief  of  all  the  Forces  raised,  and 
to  be  raised,  within  the  kingdom  of  8cotiand. 
•-Seeing  the  lord  Lorn  hath  given  so  singuUr 
proofs  of  clear  and  |»erfect  loyalty  to  the  king's 
m;yesty,  and  of  pure  and  constam  affection  Jo 
the  good  of  his  majesty's  afiiurs,  as  never  hi- 
tlierto  to  have  any  ways  oomphed  with*  the 
enemy,  and  to  have  been  principally  instm« 
mental  in  the  eolivenin^  of  thia  hite  war^  ani 

o 


me,  and  1 4Dok  not  liat  your  loriBhip  will 
tniflthim.  If  H  ihall  please  God  to  brioc  ni« 
—'-  i: —  beymul  eea,  yokir  kntbhip  diaU  heiff 
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OM«r^  ehicfaiid  ftnt  nioteni  in  h,  and  h«lb 
readily,  cheariiiUy,  and  gallantly  eoMed,  and 
reMhilely  and  oonslantly  eontumed  actove  ki^, 
aotwithitanding  the  many  pewerftd  diamia- 
aiMMt  diaooorttraBents,  and  eppoeitionB  he 
haihoMt  wUhaiiTamdiTen  hands,  and  hath, 
in  the  carrvin^  OR  of  the  serrioe,  shewn  sueh 
signal  fide&ty,  integrity,  genoreaity,  nrudenoe, 
oomageand  eonduot,  ai^  such  nm  firtne, 
industry,  and  ability,  as  are  suitable  to  the 
dignity  of  hia  noUe  ihmtly,  and  thetrast  his 
mi^iesly  reposed  in  him;  and  hath  notealy 
stood  out  against  all  temptations  and  enlioe- 
ments,  but  nalh  most  nooly  crossed  and  re- 
pmssed  dnigns  and  attempts  of  deseiting  the 
service,  and  persisted  loyaQy  and  finnly  in  it  to 
the  veiy  hurt,  through  eicessire  toil  aiid  many 
diffieuKiea,  misregarding  all  personal  inoonve- 
nienoea,  and  ehusing  the  loss  of  fiiends,  for* 
tuBOi  and  aU  private  eoncernments,  and  to  en- 
dnre  the  ntmost  eitiemitiea  rather  than  to 
swerve  in  the  least  from  his  duty,  or  taint  his 
lepotalion  with  the  meanest  shadow  of  die- 
loyidty  and  dishonour.  I  do,  therefore,  hereby 
testify  and  declare,  that  1  am  peifecti  v  sa- 
tisfied with  his  whole  departments,  in  relation 
to  the  enemy,  and  diis  late  war;  anddohifbly 
approve  them,  as  beinff  not  only  above  all  I  can 
express  of  their  worth,  but  aunost  b^ond  all 
parallel.  And  I  do  withal  hereby  both  allow, 
and  moat  earnestly  desire,  and  wish  him,  to 
lose  no  time  in  taking  such  course  for  his 
nfe^  and  preservation  by  treaty  aiul  agree* 
neK,  or  capitulation,  as  he  shall  judge  most  fit 
and  expedient  for  the  ^;ood  of  his  person,  family, 
and  estate,  since  inevitable  and  invincible  ne- 
esssity  hath  forced  us  to  lay  aside  this  war. 
And  I  can  now  no  other  way  express  my  re- 
jects to  him,  nor  contribute  my  endeavour  to 
do  him  honour  and  service.  In  testimony 
whereof  I  have  signed  and  sealed  these  pre*> 
aentsatDunveagave,  the  last  day  of  March, 
1655.  John  Miodleton. 

Another  Lctter  from  the  Earl  of  Miodlcton, 
to  the  same  purpose. 

My  noble  Lord ;  Paris,  April  17,  1655. 
I  am  hopeful,  that  the  bearer  of  this  letter 
will  be  found  one  who  has  been  a  most  fhithful 
servant  to  your  lordship,  and  my  kind  friend, 
and  a  sharer  in  my  troubles,  indeed  I  have 
been  strengthened  by  him  to  support  and  over- 
come many  difficulties.  He  wOl  acquaint  you 
with  what  hath  past,  which  truly  was  strayD|pe 
to  both  of  us,  but  your  own  re-enooonters  will 
kawn  them.  My  lord,  I  shall  be  faithful  in 
giving  you  thai  character  which  your  worth 
and  merit  4nay  justly  challenge.  I  profess  it 
is,  next  to  the  ruin  or  the  service,  one  of  my 
chietet  regrets  that  I  could  not  possibly  wait 
upon  yon  befbre  my  going  from  Scotland,  thai 
I  mignt  havesettleda  vray  of  correspond«ice 
with  yon,  and  that  your  jonbhip  miriit  have 
nndeistood  me  better  than  yet  you  do;  I  should 
have  been  plain  in  every  thingi»  and  indeed 
have  made  your  lordship  my  oonfe«or :  and  I 
am  hopafnt  the  bearer  will  say  somewhat  for 

VOL.  YIII. 


from  me  by  a  sure  hand.    Sir  Ro.  M.  vrill  tell 
yon  a  way  of  conrespondmg.    So  that  I  shaU 
say  no  more  at  present,  but  that  I  am,  withoal . 
possibility  of  change,    My  noble  knd,  your 
tordship'si  &c.  John  MtniacTOK. 

A  Lbttbr  from  ^e  Earl  (^OLfiNCAiRN,  testify« 
ing  his  esteem  for  tins  noble  person,  and 
the  sense  he  had  of  his  loyalty  to  the 
King,  when  fbw  had  the  courage  to  owxt 
him.  « 

My  Lord ;  Lest  it  may  be  my  misibiiunr, 
in  all  theee  great  revolutions,  to  be  misrepra- 
sented  to  your  lordship,  as  a  person  ^mwortbjr 
of  your  &vottrable  qunion  (an  avttfice  very 
frequent  in  these  times)  I  did  take  occaaion  to 
call  for  a  friend  and  servant  of  yours,  the  laird 
of  Spanie,  on  whose  discretion  I  did  adventure 
to  lay  forth  my  heart's  desire,  to  obviate  in  the 
bud  any  ef  these  misnnderstahdings.  Your 
lordship's  true  worth  and-aealto  your  coun- 
try's happiness  being  so  well  known  to  me, 
foSd  confirmed  by  our  late  suffBrin|^-aoquaint- 
ance :  and  now  finding  how  nmch  it  may  con- 
duce to  these  great  ends,  we  aQ  wish  that  a 
perfect  unity  may  be  amongst  all  good  and 
nonest-hearted  Scotchmen,  though  there  be 
few  more  insignificant  than  myself:  yet  my 
zeal  for  those  ends  oUiges  me  to  say,  that  if 
your  lordship's  health  and  afiairs  could  have 
permitted  you  to  have  been  at  Edinburgh  in 
these  bite  times,  you  would  have  seen  a  great 
inclination  and  desire,  amongst  all  here,  of  a 
perfect  unity,  and  of  a  mutiul  respect  .to  your 
person,  as  of  chief  eminence  and  worth.  And. 
i  here  shall  set  it  under  my  hand,  to  witeoss 
against  all  my  informera,  mat  none  did  with 
more  passion,  nor  shall  with  more  continued 
zeal,  witness  themselves  to  be  true  bonourera 
of  you,  than  he  who  desirea  infinitely  to  he 
estttemedy  my  lord,  your  moat  humble  servant 

GUNGABN. 

What  I  cannot  well  write,  I  hope  this  dis- 
creet gentleman  will  tell  yon,  in  my  name: 
and  I  shall  only  beg  leave  to  say,  that  I 
am  your  most  noble  lady 's  bumble  servant. 

Afier  the  reading  of  which  Order  and  Let- 
ters, which  yet  the  Court  refused  to  record,  Hie 
earrs  advocate,  or  counsel,  sir  George  Lodt- 
bart  said  hi  his  defence  as  follows : 

Sir  George  Lockhart's  Argumxnt  and  Plea 
for  the  Earl  of  Argyle. 

Sir  George  Lodchart  for  the  earl  of  Aigyleu 
alledgeth,  lliat  the  libel  is  not  relevant,  and 
whereupon  he  ought  to  be  put  to  the  know- 
ledse  or  an  im^uest.    For, 

U  ia  alleged  m  the  general,  Tliat  all  criminal 
libeb,  whmupoo  any  person's  life,  estate  and 
reputation,  can  be  drawn  in  ^nestion,  should 
be  firanded  upon  dear,  poeittve  and  express 
acts  of  parliament,  and  the  matter  of  fact  which 
is  libeUed,  to  be  the  contntrentioB  oC  those 

SN 
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lawv,  sbonM  be  flab,  clear,  and  direet  coiitr*- 
ventions  of  the  same,  aod  not  argued  by  way 
of  implicatioiis  and  infrrencea.  Wbereaa  in 
this  case,  neither  the  acts  ef  paHiineDt  looMied 
upon,  and  libelled,  can  be  in  the  least  the  A>un- 
dation  of  this  Ubel :  nor  is  the  expltcatioB  which 
is  pretended  to  be  made  by  tiie  pa|nel,  at  the 
time  of  the  takings  of  his  oadi  (if  considered) 
ftDyoootravention  of  those  laws;  which  bem^ 
premised,  and  the  pannel  denying  the  libel,  as 
to  the  whole  articles  and  points  therein  oon- 
t«ine<lf  it  is  idleffed  io  special : 

That  the  libel,  in  so  far  as  it  is  founded  «pon 
the  Slst  chap.  stat.  J.  Robert  1.  and  upon 
aSd  act,  ftjt.  6.  James  5.  the  43d  act, 
par.  2,  Barnes    1.   and  upon   the  8Sd  Act, 

Jar.  10.  James  5.  and  upon  84th  act,  par.  8. 
ames  6.  and  upon  the  10th  act,  par.  10. 
James  6.  and  iipon  the  2d  act,  par.  1. 8es.  9,  of 
his  sacred  majesty ;  and  inferring  thereupon, 
that  the  pannel,  by  the  pretended  explication 
given  in  by  him  to  the  Lords  of  his  majesty's 
priry-council,  as  the  sense  of  the  oath  he  had 
taken,  doth  commit  the  crime  of  leasing- mak- 
W,  and  depraving  his  majesty's  laws :  The 
tnmrence  and  subsuraption  is  most  unwarrant- 
Ue,  and  the  pannel,  though  any  such  thing 
were  acknowledged  and  proved,  can  never  be 
(bund  guilt V  of  contravening  these  acts  of  par- 
fiament.  In  respect  it  is  evident,  upon  perusal 
and  consideration  of  these  acts  of  parliament, 
that  they  only  concern  the  case  of  leasing'-' 
making  tending  to  sedition,  and  to  beget  dts< 
eord  betwixt  his  miyesty  and  his  subjects,  and 
the  dislike  of  his  majesty's  government,  and 
the  reproach  of  the  same.  And  the  said  laws 
and  acts  of  parliament  were  never  understood 
or  libelled  upon,  in  anv  other  sense.  And  aU 
flie  former  acts  of  parliament,  which  relate  to 
tiie  crime  of  leasing- making  in  general  terms 
and  under  the  quahfication  foresaid  as  tending 
to  beget  discord  betwixt  his  majesty  and  his 
aubjectB,  are  explained  and  fully  declared,  as  to 
what  is  the  true  meaning  and  import  thereof, 
by  the  134th  act,  par.  8.  James  6.  which  re- 
lates to  the  same  crime  of  leasingf- making, 
and  which  is  expressly  described  in  these 
terms,  to  be  wicked  and  licentious,  public  and 
private  speeches,  and  untrue  calumnies  to  the 
disdain  and  contempt  of  his  majesty's  council 
and  proceeding  and  to  the  dishonour  and  pre* 
judice  of  his  highness  and  his  estate,  stirring 
up  his  highness's  subjects  to  inisliking  and  se- 
dition,  and  unquietness,  which  being  the  true 
sense  and  import  of  the  acu  of  parliament 
made  a^nst  leasing- makers,  there  is  nothing 
can  be  inferred  from  (|ie  pannel's  alledged  ex- 
plication, which  can  be  wrested  or  construed  to 
De  a  contravention  of  these  laws  :  In  respect, 

I.  It  n  known  by  the  whole  tenor  of  his  life, 
and  graciously  acknowledged  by  his  sacred 
majesty,  by  a  letter  under  his  royal  hand,  that 
tiie  pannel  did  ever  most  zealously,  vigorously, 
and  faithfully  promote  and  carry  on  his  ma- 
jesty's service  and  interest,  even  in  the  worst 
and  most  diflScult  times ;  Which  is  also  ae- 
laiowledg«d  by  a  paasturfer  Ikeeari  of  Blid- 


dkioa'to  hand,  who  had  then  a  tpeeial  eatmnis- 
sioo  from  has  majesty,  for  earrying  on  his  ma* 
jesty's  service  in  thm  Idngdam,  as  fieueenaDt- 
geiwral  under  his  m^|coty  $  and  by  a-  Mier> 
under  tha  carl's  hand,  of 'tba  dHe,  bolk  vidhe^ 
do  contain  high  expffessispa  of  the  pannH's 
loyaky,  andof  thegtcalsorvioM  he  had  pex«* 
formed  ibr  his  mqesty'a  istelestc  Aad  bir 
nttjes^  as  being  conscioas  thereof^  and  per- 
fectly knowing  the  paniiel's  toyalty,  and  hia 
zeal  andfaitbfubieaB  v»  bis  aervfoa(  did  thiak 
fh  to  entnist  the  pannel  in  oCioeaaiid  capaci- 
ties of  the  greatest  trust  of  the  kingdom.  Aadr 
it  is  ajnst  and  rational  presumption,  which  aH 
law  makes  and  infers,  that  the  words  and  es- 
pressions  of  penons;  who  by  the  tenor  and 
course  of  their  Kves  have  exyrsascd  timr  doty 
and  loyalty  to  his  nnyesty's  mterast,  aeeover  to^ 
be  interpreted,  and  underslaod  *  in  maiweai 
partem.'  And  by  way  of  impfieatiaD  aad  in- 
terence,tooonclodeandinftrcriaeB  ftam  ittm 
same^  which  the  user  of  such  wards  aad  es^ 
preasions  never  manned  nor  designed,  fa  balli^ 
unreasonable  and  unjust. 

II.  As  the  foresaid  acts  of  parKameot  made 
against  leasing-makers,  and  deptavera  af  hia 
majesty's  laws,  only  proceed  in  thetetma  Ara* 
said,  where  ihe  words  and  speeches  are  pMav 
tending  to  beget  discord  between  the  kiag  mA 
his  su^eds,  and  Io  the  reproach  aad  disHae  of 
his  government,  and  when  the  sama  are  iP^iBa 
and  vented  in  a  snbdolous,  pemicioas,aiid  iraiK 
dulent  manner :  So  they  never  were,  aos  can 
be  understood  to  proceed  io  the  case  t^  a  persoa 
ofiering  in  the  presence  of  a  poblie  judwatow 
^wher^  he  had  the  honour  to  be  a  raenber)f 
nis  sincere  and  plain  meaning  and  apprchansioif 
of  what  he  conceived  to  be  the  true  aanaa  of 
the  act  of  pariiament  imposing  and  enjohaag  tktB 
test:  There  being  nothmg  more  opposite  to  the 
act  of  parliament  made  against  leasing-mak- 
ing,  and  venting  and  spreMinff  abroad  the  same 
upon  seditious  designs,  than  the  foresaid  plam 
and  open  declaration  of  hu  sense  and  appre* 
hension,  what  was  the  meaning  of  the  said  act 
of  parliament  And  it  is  of  no  import  to  infer 
any  crime,  and  much  less  of  any  of  the  crimes 
libelled,  albeit  the  pannel  had  erred  and  mis- 
taken in  his  apprenension'  of  the  act  of  padS 
liament.  And  it  were  a  strange  exMbtiaii  of 
the  act  of  parliament  made  against  laaainy- 
makers,  requiring  the  qualificatioas  fbiuiaid 
and  the  acts  aspainst  depraving  his  BMJeaty's 
laws,  to  make  me  pannel,  or  any  other  peiaaii 
^ilty  upon  the  mistakes  and  roisapMehes- 
sions  of  the  sense  of  the  laws,  wherm>  aaeii 
may  mistake  and  differ  very  roaoh,  add  even 
eminent  lawyers  and  judges.  8o  that  the  aata 
of  paHmment  against  le^ng-making,  and  de- 
praving his^ajesty's  laws,  can  only  be  ud-< 
derstood  in  the  express  terms  and  quaiiartiasia 
foresaid.  Like  as  it  neither  is  libelM>  aor  cam 
N  proven,  that  the  pannel,  bafbre  he  was  called 
and  required  by  the  Loids  of  his  nMyasly^ 
privy-council  to  take  the  oath,  did  e«M\  by 
wordor  practiee,  use  any  reprOarikfal  opeacbca 
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^ptntvnaAi  Iml  bek^ nwaimd  to  lake  th* 
iMUh,  lie  did  hambly,  with  m  submiaion,  der 
ckre.wliathei^pBehftiided  toke*  the  aetme  ^f 
lhea6ti>f  ptriiaioeiilyeiyoiiiingUie  Test,  andia 
vluitsi!»8e  be  had  freedom  l»  take  the  same. 
.  III.  The  act  of  parliament  etyoiDuig^  the  test 
ilaes  «ot  enjoin  the  seme  to  be  taken  by  all 
penona  whatsoerer,  but  only  prescribes  it  as  a 
9iialilioat»0D,  without  which  ^enons  could  not 
assume  or  oootinue  to  act  m  public  trust: 
which  beingan  oath  to  betaken  by  so  solemn 
an  inrocation  of  the  name  of  ^mighty  God^ 
itis  not  only  aUowafole  b^  the  lawn  and  customs 
•fall  nations,  and  the  opmion  of  all  dinnes,  and 
caaoiato,  popish  at  preteslant,  but  also  oom- 
iQendad,  that  where  a  party  hss  any  scrupulo- 
ai^«  or  uBcleaniess  in  nis  oonscienoe,  as  to  the 
natter  of  the  oalh,  that  he  should  exhibit  and 
deelarathe  sense  and  meaning  in  which  he  is 
wiUiag  and  able  to  lake  the  0^.    And  it  is  not 
•I  afl  OMterialy  whether  the  scrupks  of  a  man's 
cfMseienoey  in  the  matter  of  an  oath,  be  in 
IhanHehrea  jast  or  groundless,  it  being  a  certain 
aaikn,  both  in  law  and  divim^,  that  <  consci- 
*«nlia  etiam  erronea  ligat:'   and  therefore 
lhoagh4he  paanel  had  thought  fit,  for  the  clear- 
ing iM  akancntkm  of  his  own  conscience,  in 
a  miller  of  the  highest,  conoera  as  to  his  peace 
Hid  repose^  to  hare  exoressed  and  declared  the 
oqmss  sense  in  whion  he  could  take  the  oath 
wbelber  the  sense  was  consistent  with  the  act 
'nf  parliament,  er  not,  yet  it  does  not  in  the 
teat  import  any  matter  of  reproach  or  reflec- 
ima  upon  the  jnstkae  or  prudence  of  the  par- 
ent in  impesiag  the  saul  oath :  but  aUensHy 
evince  the  weakness  and  scrupulosity  of  a 
^coaaeieBce,  who  neither  did,  nor  ought  to 
have  tslBBB  the  citth  but  with  an  expUo^timi 
libaX  would  hurt  saved  his  conscience  to  his  ap- 
AnheasMMs.    Otherwise  he  had  grossly  sinned 
Mase  God,  even  though  it  was  *  oonscientia 
>«Tana*'    Aad^  ia  allowed  and  pneseribed 
hy  idl   protestant  divines,    as   IndispensiUy 
ttecessary,  and  was  never  thought  to  import 
nay    cnme,    and   is   also  commended  even 
hf  popish  casuists  themselves,  who  though 
4bey  sJlow,  in  some  cases,  of  mental  reserva^ 
4ions  and  equivocations,  yet  tbe  express  deda- 
cation  of  tlie  sense  of  the  partj^  is  allowed  and 
•comaftewM,  aa  much  more  ingenuous :  and 
**  tntnisramedinm€onseientimneulaqueetur,'as 
mfpmn  by  Bellannine  *  de  Joraaaento,'  and 
upon  thesame  title  *  de  Interpreta- 
iione  Juiamenti ;'  aad  Lesnus,  that  famous 
casuist,  *  de  Justitia  et  Jure,  Dubitatione  8,  9. 
:^  niruB  si  quis  sakd  animo  alfe^uid  juramento 
*  pranittaloMitfetnr,  et ipiale  pemtum  hoc  mL^ 
Am  which  is  me  gnieral  opiaien  of  all  casuists, 
.  ami  all  divines,  as  msy  appear  bv  Amesius,  in 
his  timiisi    *  de  conscientia,*  Anderson  *  de 
>  jnrsasi'wtn,  prelediane  secnnda.'     And  such 
an  eocpesss  dedaralion  of  the  sense  and  meaning 
•of  a^  party  when  required  to  take  an  oath, 
ht  na  ethsr  end  bnt  Isr  the  <Jearing  and  exo- 
neration of  his  own  consdence,  was  never  in 
the  opinion  of  any  lawyer,  or  any  ihvine,  coo- 
%ti«ad  10  be  the  •rime  af  kasing-making,  or  ef 


dflftmstmy  libeh  or  depraving  of  pobllc  la va^ 
or  repraacMung  or  misconstruhiff  of  the  govern* 
meat  ;  but  on  tlie  contrary,  by  the  universal 
suffnige  of  all  protestant  divines  there  is  ex- 
pressly required,  in  cases  of  a  scrupulous  con- 
science,  aa  abhorrence  and  detestation  of  all  re* 
served  senses,  and  of  all  amphibologies  and 
equivocations,  which  are  in  themselves  unlaw- 
ful and  reprobate,  upon  that  unanswerable 
reason,  that  Jm-amentus  bebg  the  highest  act 
of  devotion  and  religion,  *  in  eo  requiritnr  max- 

*  ima  simpUcitas  ;'  and  that  a  party  is  obLgedf 
who  has  any  scruples  of  conscience,  pnbficly 
and  openly  to  dear  and  declare  the  same. 

IV.  Albeit  it  is  not  controverted,  but  that  a 
legislator,  imposing  an  oath,  or  any  public  au- 
thority, bc^Mne  whom  the  oath  is  taken,  may, 
after  hearing  of  the  sense  and  e^Ucation 
which  a  person  is  willing  to  put  upon  it,  either 
reject  or  accept  of  thesame  it  it  be  conceived  not 
io  be  consisttsit  with  the  genuine  sense  of  the 
oath :  yet  though  it  were  r^ected,  it  was  never 
heard  of,  or  pretended,  that  the  offering  of  a 
sense  does  import  a  crime,  but  that  notwith- 
standing thereof,  *  Habetur  pro  recusante,'  and 
as  if  be  bad  not  taken  the  oath,  and  to  be  liable 
to  the  certification  of  kiw,  as  if  he  had  been  a 
refuser. 

V.  The  pannel  having  publicly  and  openly 
declared  the  sense  in  which  he  was  fren 
to  take  the  oath,  it  is  offered  to  be  proved, 
that  he  was  allowed,  and  did  accordingly 
proceed  to.  the  taking  the  oath,  and  did  there- 
after  take  his  place,  and  sit  and  vote,  during 
that  sederunt  <n  privy-council.  So  as  the  pre- 
temled  sense  aad  explication,  which  he  did 
then  emit  and  give,  can  import  no  crime  against 
him. 

VI.  It  is  also  ofi*ered  to  be  proved,  that  before 
the  panoeHvBS  require  to  take  the  oath,  fordid 
u»pear  before  his  royal  highness,  and  lords  of 
the  privy-ooundl,  to  take  the  same,  there,  were 
a  great  many  papers  spread  abroad  from  per- 
sons, and  ministers  ef  the  orthodox  dergy  ; 
andf  as  the  pannel  is  informed,  some  tbmof 
presented  to  the  bishops  of  the  church,  in  the 
name  of  synods  and  presbyteries,  which,  did, 
in  dovmrigbt  terms,  charge  the  Test  and  oalh 
with  alledged  contradictions  and  inconsistendes. 
And  for  satisfaction  whereof,  some  of  tiie 
learned  and  reverend  bishops  of  the  church  did 
wvite  a  learned  and  satisfying  answer^  esUed, 

*  A  Vindicatwn  of  the  Test,  tor  deariog  the 

*  scruples,  difficulties  and  mistakes  that  were 
^  o^ected  against  it."  And  which  yindirstiia 
and  answer  was  exhibited,  and  read  before  the 
lords  of  his  majesty  *s  privy -council,  and  allowed 
to  be  pcinted:  and  fifbm  which  the  pannd 
argues, 

1.  That  it  ndther  is,  nor  can  be  pretended  hi 
this  libel,  that  the  alledged  explication,  wbcteiD 
he  didtakethe  oath,  d<^  propose  the  scruples 
of  his  consdence  in  these  terms,  which  were 
prQ|Kised  by  the  authors  of  these  ol^gleGtionSy 
which  do  flatly  and  positively  assert,  that  iha 
oath  and  test  do  contain  matters  of  tnoonshi* 
tency  and  contradiction  ^   whereas  all  that  it 
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pNtendedin  tbklibel,  with  liie  moittlMlate 
riokiiee  that  caa  be  pot  upon  the  woHi,  it  ar* 
gdng  impEcatioiM  and  inftrcncci ;  wkieh 
n^tlMr  the  words  aie>  capable  to  bear,  nor  the 
aincerity  of  the  earl's  mtentioo  and  ~ 
the  ooiuve  of  his  by-past  life  dm  ubomIiIj  ad« 
mitof.  And  none  oridiepefsoBS  who  were  the 
aathon  of  such  papers,,  were  ersr  yef  judg;ed 
or  reputed  criminal  or  ^uihy,  and  to  be  prose* 
cuted  for  the  odious  and  udiaioua  crimes  libel- 
led, of  treason,  leasing-inaking,  peijvy,  and 
the  like. 

«.  The  pannel  does  also  aiguefroii^  said 
matter  offaet,  that  the  aUedgedexpheation  K- 
be&ed  can  n^her  in  his  intentioB  and  design, 
nor  in  the  woids^  infer  or  imnort  anj  crime 
against  him,  beeause,  before  his  Debg  retpiired, 
or  appearing  to  take  the  oalh  tocK  were 
spread  abroad  such  scruples  and  objectioos,  by 
some  of  the  orthodox  cteigy  and  others  ;  so 
that  the  earl  can  never  in  any  sense  be  con- 
strued in  his  enhcation  wherein  he  took  the 
oath  \  to  hare  me  it  entsio  if^mneiMli,  and  to 
deelaun  against  the  goTemment ;  for  the  scru- 
ples and  objections,  ttMt  were  spread  abroad  by 
others,  were  a  fbir  and  rational  occasion  why 
the-earl  in  any  sense  or  explication  which  he 
offered  might  have  said  that  he  was  confident  the 
parliament  nerer  intended  to  impose  contradic- 
tory oaths  ;  and  tiiis  is  so  ^  from  importing 
the  insinuations  and  inference  made  by  the 
libel,  that  thereby  the  parliament,  were  so 
impkius  as  to  impose  contradidory  oatlia,  as  on 
the  contrary,  considering  the  circumstances 
fbie-mentioiied,  that  there  were  papera  spread 
abroad  insinuating,  that  there  were  inconsisten- 
cies and«ooQtradictioiis  contained  therein  ;  the 
said  expression  was  an  high  vindiGation  of  the 
honour  and  justice  of  the  parliament,  a^painst  the 
calumnies  auiid  misrepresentations  which  were 
cast  upon  it,  and  was  also  a  just  rise  lor  the  pan- 
ttd,  m  the  clearing  and  exoneration  of  his  own 
conscience,  in  the  rarious  senses  and  appiehen- 
sions  which  he  found  were  going  abroad  as  to 
the  said  Test,  humbly  to  offer  his  sense,  m  which 
he  was  clear  and  satislled  to  take  the  oath. 

VII.  Tothe  libel,  m  so  Av  as  it  is  founded 
upon  the  act  of  parliament,  riz.  Act  ISO.  Par. 
8.  James  VI.  declaring,  that  none  dioidd  pre- 
sume to  impugn  ^e  digaity  or  authority  or  the 
three  estates  of  pariiament,  or  procure  any  in- 
vasion or  diminution  thereof,  Under  the  pafti  of 
treason ;  as  also,  in  so  far  as  it  is  pretended  in 
the  libd,  that  the  pannel,  by  offering  the  sense 
and  eiplicalion  libelled  I  has  Jissumed  the  legis- 
latire  power,  which  is  incommuninble,  and  has 
made  a  law,  or  pait  of  a  law. 

It  is  answereo,  the  Ittwl  is  most  groundless 
and  irrelerant,  and  against  which  the  actof  par- 
liament is  opponed,  which  is  so  plain  and  eri- 
dent  upon  the  reading  thereof,  that  it  netther  is 
.nor  can  be  subject  to  the  least  carinataon :  and 
the  plain  meaning  whereof  is  nothii%  else  but  to 
impugn  the  authoriW  of  parliaments,  as  if  the 
king  and  parliament  had  not  a  kgisbtive  power, 
orwerenottbe  highest  repreaentatire  of  the 
kingdom:  or  that  any  of  the  three  eslatefiweiv 


to 
mcnt  Andbeadcadiere  i 
tam,  thn  tfMt  dM  oocaaien  of  the  aaid  net,  ila 
bong  mode  was  in  the  rdation  to  the  bislMpn 
and  clergy;  and  Acre  is  noAkigin  thepe- 
tcndedexplnnatiOB,  that  can  bewreatedtoim* 
port  the  least  coBitrarentionofthe  said  act,  erte 
Be  an  impi^^ning  of  the  three  estates  of  par-> 
Uament,  or  a  seeking  any  innovalioii  tiMran. 
Audit  is  admired,  with  what  shadow  ofmawH 
it  can  be  pretended,  that  the  pannel  has  asmmed 
alegistetnre  power,  or  made  a  part  ofaknr» 
seehur  fdl  that  is  contained  mthe  aledgedex«« 
pheaSon  Ubdled,  is  only*  deehmtien  of  the 
eari's  sense  in  which  he  was  satisfied  to  take 
theonth,  and  ao  respected  none  bnt  hiwwlf, 
and  for  the  dearing  of  his  own  consciBnoe, 
which  justly  indeed  the  word  of  «od  calls  a  bir 
to  himself,  Without  any  ineraaching  npon  the 
legislative  power.  And  where  was  it  ever  de« 
bated,  but  ttiat  a  man  mthe  takinff  of  an  oalh, 
ifastohisappr^ienmishethouglit  anything 
in  it  deserved  to  be  deared,  might  dedaro  thn 
same,  or  that  his  exhibiting,  at  the  time  bftfie 
taking  of  the  oath,  hissenseand  explicartsn 
wherein  he  did  take  it,  waa  ever  reputed  or 
pretendedtobe  the  aasuming  of  nkgislatm 
power,  it  being  the  universal  praotwe  of  aH  na* 
tionsto  allow  this  liberty;  and  which  aense 
inaY  be  either  rgectod  or  aaoaplad,  as  the  le- 
gislator shall  thmk  fit,  importing  no  mote  but 
a  party's  private  sense,  fear  the  exunevadioB  of 
his  own  conscience  P  and  as  to  that 
of  the  libd  founded  upon  Act  19.  Par.  3. 
Mary,  it  contains  nothing  but  a.  dechmien  of 
thepainofpeijnry,  andthcR  is  nothinr  in  thn 
explication  libelled,  which  can  in  the  kaat  bn 
inferred  as  a  contravention  of  the  said  aet,  in 
respect  if  it  should  be  proved,  that  the  pannel, 
at  the  time  of  the  taking  of  the  oath,  did  takn 
it  in  the  wonis  of  the  Mud  explication,  as  hit 
sense  of  the  oath,  it  is  dear  that  the  sense  be* 
ing  declared  at  the  time  of  taking  the  oath*  and 
allowed  as  the  sense  wherein  it  was  taken,  th« 
pannd  can  only  be  understood  to  have  taken  it 
m  that  sense.  And  although  public  authority 
may  consider  whether  the  sense  given  by  th« 


paimd  does  salisf v  the  law  or  net,  yet  that  caa 
import  no  more,  though  it  was  found  noito  sa^ 


tistV,  but  to  hold  die  pannd  as  a  refoser  of  the 
oath:  but  it  is  absolutely  impossible  to  infor  Ihn 
crimes efpoQury  upon  it,  being,  as  isnreleiMM 
by  the  libd,  the  jpumd  did  only  take  it  with 
the  declaration  or  the  sense  and  explicatieii  li< 
bdled. 

VIII.  As  the  expUcatkm  libelled  doea  net  at 
all  import  all,  or  any  of  die  crimes  contained  in 
thesaid  libd,  so  by  th«  common  principles  of 
all  law,  wherea  person  does  emit  words  fbrthc 
clearing  and  exoneration  of  his  own  censoienoe, 
dthon^  there  were  any  amiMguity ,  or  unclear- 
ness,  or  invotvednemm  the  tenor  or  import 
of  the  expressions  or  words,  yet  they  areever 
to  be  interpreted,  *  interprstetione  bemgnnetfo^ 
vorabiK.*  aocording  to  the  generd  prindples  of 
law  and  reason.  And  it  never  waa,  nor  can  be 
refused  to  any  perNo  to  interpret  and  pot  a 


^i] 


SnrATE  tlHALS.  33  CflABlBS  It  KMl.^^^  Bigk  IVmmn. 


c<»gnKia8  sense  apon  lu8  own  words,  espedaOy 
the  pennel  Wm|[  a  person  of  eminent  quality, 
9saA  who  bath  eiren  great  demonstration,  and 
undeniable  evidences  of  his  fixt  and  unalterable 
loyalty  to  hisnu^esty's  interest  and  senrioe, 
and  at  fbe  time  of  emitting  the  said^xplication 
was  invested  and  entrusted  in  public  capacities. 
And  it  is  a  just  and  rational  interpretation  and 
caution  idnch  Sanderson,  Uiat  jndidous  and 
eminent  casuist,  gives,  Prselect,  2.  That  *  dicta 
ctAicta  prindpum,  parentum,  rectorum,'  ore 
ever  to  be  looked  upon  as  *  benig^ce  interpre- 
tatkmis,'  and  that,  ■  dubiasuntinterpretenda  in 
mcfiorem  partem.'  And  there  is  nothing  in 
the  explication  libelled,  which  without  detorsion 
and  violence,  and  in  the  true  sense  and  desi|;n 
of  the  paanel,  is  not  capable  of  this  benign  m- 
lerpretation  and  cooatraction,  especially  respect 
being  had  to  the  circumstances  wherem  it  was 
emitted  and  given,  after  a  great  many  objec- 
tions, BcmplM,  and  alled^sd  inoonsistendea, 
were  owned,  vented,  and  spread  abroad,  which 
was  a  riseto  the  earl  fbr  using  the  expressions 
contained  in  the  pretended  dedaration  libelled. 

IX.  These  words  whereby  it  is  pretended 
the  pannel  dedares,  he  was  ready  to  give  obe- 
dience as  fhr  as  he  conld,  first,  do  not  in  the 
least  import,'that  the  parliament  had  imposed 
any  oath  which  was  in  itself  unlawful :  but 
only  die  pamid's  scrupulosity  and  nncleamess 
in  mailer  of  consdence.  And  it  is  hoped  it  can- 
not be  a  crime,  because  all  men  cannot  go  the 
same  length.  And  if  any  snch  thing  were  ar- 
gued, it  might  be  argued  ten  times  more 
atrongly  from  a  simple  refusing  of  the  oath,  as 
if  any  thing  were  enjoined  which  were  so  hard 
that  It  is  not  possible  to  comply  with  it :  and 
yet  sneh  imphcationf  are  most  UTattonal  and 
meonstqoentfad,  and  ndther  in  the  case  of 
a  simple  and  abaohite  refusing  of  the  oath,  nor  in 
the  ease  <»f  an  explication  w  the  party's  sense 
wherein  he  is  frilling  tO  take  the  oath,  is  there 
any  impeachment  of  the  justice  and  prudence 
of  the  legislator,  who  imposeththis  oath,  but  ^ 
ngly  a  declaration  of  the  scrupulosity  and 
weakness  of  the  party,  whr  he  cannot  take  the 
oath  in  other  terms :  and  such  explications 
have  been  allowed  by  the  laws  and  customs  of 
all  nations,  and  are  advised  by  all  divines,  of 
whatsoever  prindples,  ibr  the  solace  and  se- 
eority  of  a  man's  conscience. 

X.  As  to  that  point  of  the  explication  Kbelled, 
Ukat  I  am  conndent  the  paraament  never  in- 
tended to  impose  contradidory  oatiis ;  it  res- 
pects the  former  answer,  which,  considering 
the  plain  and  downright  objections  which  were 
spread  abroad,  and  made  against  the  oath,  as 
containing  inconsistendes  and  contradictions, 
was  an  hiffh  vindication  of  the  justice  and  pru- 
dence of  me  pariiament. 

XI.  As  to  these  w6rds,  *  And  therefore  I 
think  nobody  can  explain  it  but  himself.'  The 
plain  and  dear  meaning  is  nothing  else  but 
that  the  oath  being  imposed  by  act  of  partia- 
mentitvras  of  no  private  interpretation:  and 
that  therefore  every  man  who  vras  to  take  it,  be- 
hoved totakeitinthatWBsewhichheappre- 


■ 

to  be  the  gemune  sense  of  Ae  P'^'!'*? 
ment.  And  it  is  imposdble,  without  impugning; 
common  sense,  that  any  man  codd  teke  it  in 
any  other  sense,  it  being  as  unposnble  to  see 
with  anodier  man's  eyes  as  to  see  witfi  hit 
private  reason.  And  a  man's  own  private  tense 
and  apprehension  of  the  genuine  sense,  was  the 
only  proper  way  wherem  any  man  ooidd  ra- 
tionalhr  take  the  oath. 

XII.  And  as  to  these  words, « That  he  taJtes 
it  as  for  as  it  is  consistent  with  himsdf  and  the 
protestant  rdigion.'  The  pannd  ndther  in- 
tended nor  expressed  more,  but  that  he  did  take, 
it  as  a  tme  protestant,  and  he  hopes  all  men  have' 
taken  it  as  sudi. 

XIII.  And  as  to  that  clause  wherein  the 
pannd  is  made  to  declare,  *  That  he  does  not 
bind  un  hinwdf  in  his  station,  in  a  lawfiil  way* 
to  wisn  and  endeavour  any  alteiation  he  think 
to  the  advantage  of  churcn  or  state,  not  repug* 
nant  to  the  protestant  relij^on  and  his  loyalty.' 

It  is  answered,  there  is  nothing  in  tnis  ex- 
presdon  that  can  import  the  least  crime^or 
give  the  least  umbrage  for  any  mistake.    For, 

1.  It  is  most  certain,  it  is  imposdble  to 
elidte  any  snch  thing  from  the  oath,  but  that  it 
was  the  intention  of  the  parliament,  that  per- 
sons, notwithstanding  of  the  oath,  might  con- 
cur in  tiieir  stations,  and  in  a  lawful  way,  in 
any  law  to  the  advantage  of  church  and  state. 
And  no  rational  man  ever  did,  or  can  take  the 
oath  in  other  terms,  that  bdng  contrary  tohia 
aHegiance  and  duty  to  his  sacned  majesty  and 
prince. 

S.  There  is  nothing  in  the  said  expresskm 
which  does  in  the  least  point  at  any  alteration 
in  the  fundamentals  of  government,  either  in 
church  or  state  ;  but,  on  the  contrsjy ,  by  the 
plain  and  clear  words  and  meaning,  rather  for 
its  perpetuity,  stabUity ,  and  security.  The  ex- 
pression bdng  cautioned  to  the  utmost  scm- 
pidosity  as  that*  it  was  to  be  done  in  a  lawful 
manner  ;  that  it  was  to  be  to  the  advantajge  of 
church  or  state  ;  that  it  was  to  be  consistent 
vrith  the  protestantreligion,  and  with  his  loyalty, 
vrhich  was  no  other  but  the  duty  and 
loyalty  of  all  foithiul  subjects ;  and  whieh  he 
has  signally  and  eminently  expressed  upon  all 
occasions.  So  that  how  such  an  expression 
can  be  drawn  to  import  aU  or  any  of  thecrimea 
hbdled,  passeth  aD  natural  undcnrtanding. 

XrV.  And  as  to  the  last  words, «  And  this  I 
understand  as  a  part  of  m^  oath,'  which  is 
libelled  to  be  a  treasonable  invasion,  and  as- 
suming of  the  legishitive  power.  It  is  answer^ 
ed,  it  IS  roost  unwarrantable;  and  apaity's  de- 
claring the  sense  and  meaning  in  which  ne  waa 
firee  to  take  an  oath,  does  not  at  all  respect  or 
invade  the  legislative  power,  of  which  the  pan- 
nd never  entntained  a  thought,  but  has  an  ab- 
solute abhorrence  and  detestation  of  such  prac- 
tices. But  the  plain  and  dear  meaning  is,  that- 
the  sense  and  explication  was  a  part  of  nis  oath, 
and  not  of  the  law  imposing  the  oath,  these 
bdng  as  distant  as  the  two  poles :  And  which . 
sense  was  taken  off  the  earl's  hands,  and  .he 
accordingly  was  allowed  totakehispltfre  at 


miUbbail  and  vfrmd  abrotd  by  an  emiDeot 
Uflbom*  and  wfaiobwaaread  in  the  face  of  Um 
priiy  oooDcU,  and  docs  contain  exprewkuM  of 
tbe  saiae  nature,  and  to  the  Mine  iniMNt  oon- 
iainod  in  the  preteniled  explication  libelled,  as 
the  ground  of  this  indictment  UbvUed  aafawst 
the  paiinel-  And  it  in  positively  oifered  to  be 
proven  that  these  terms  w^te  given  in,  and 
read,  and  alhnvcd  to  be  printed,  and,  without 
taking  notice  of  the  whole  tenor  of  the  said 
Vindication,  which  the  lords  of  justiciary  are 
hmnbly  desired  to  |»enise,  and  consider,  and 
conapare  the  same  with  the  cxplication  Kbelfed, 
the  sameaoknowledgoth,  that  scruides  had  been 
raised  and  spread  abroad  against  the  oath ;  and 
also  acluiowiedgeth,  that  there  were  expres- 
aions  therein  tlMt  were  dark  and  obacure ;  and 
likewise  takes  notioe,  that  the  Confession  ra- 
tified,  Pvt.  1.  James  6.  to  whichthe  oath  re- 
lates, was  hastily  made,  and  takes  notioe  of  that 
authority  that  made  it,  and  acknowledges  in 
plain  terms,  that  the  oath  does  not  hinder  any 
rcffular  endeavour  to  regulate  or  better  the  es- 
stablishfd  flOTemoient ;  but  only  prohibits  ir- 
reffulAr  endeavours  and  attempts  to  invert  the 
mnstanre  or  body  of  the*  government ;  and 
does  likewise  explain  the  act  of  parliament 
anent  his  nujesty's  supremacy,  that  it  does 
not  reach  the  alteration  «f  the  extemol  go- 
vernment of  the  church.  And  the  pannel  and 
his  proetors  are  far  from  insinuating  in  the 
least,  that  there  is  any  thing  in  the  said  Vindi- 
cation but  what  is  consistent  with  the  exemplary 
feyalty,  piety,  and  learning  of  the  writer  of  the 
same.  And  though  others  perhaps  may  dif- 
fer in  their  private  opinion,  as  to  this  interpreta- 
tion of  the  act  of  parliament  anent  the  king's 
supiemacy,  yet  it  were  most  absurd  and  irra- 
tiunal  to  pretend,  that  whether  the  noistske 
were  upon  the  interpretation  of  the  writer,  or 
the  senseof  others,  as  to  that  point,  that  such 
mistakes  or  misapprehensions,  upon  eitha 
hand,  ihouldimport  or  infer  againsttham  the 
crimes  of  leasins-nuddng,  or  depraving  his 
^  muesty's  laws :  For  it*  such  foundations  wei9 
*  laid»  judges  and  lawyers  had  a  dangerous  em- 
ployment, there  being  nothing  more  ordinary 
than  to  fell  into  diflerenoes  and  mistakfjis,  of  the 
sense  and  meaning  of  the  laws  and  acts  of  par- 
liament. But  such  crimes  cannot  be  inferred, 
but  with  and  under  the  qualifications  above  • 
mentioned,  of  malic&ous  and  perversa  designs, 
joined  with  licentious,  wicked  and  reproa^ful 
speeches  spread  abroad,  to  move  sedition  and 
dislike  of  the  government  And  the  said  laws 
were  never  otherwiae  interpreted,  nor  extended 
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tbo  ooiincW'i^oaBd,  and  tfatiefiate  fepcata  the 
former  geseral  dflfenocs. 

XV.  And  to  convince  the  lords  of  justiciary, 
that  there  is  nothing  in  the  fAnetended  exphoa- 
tion  labetted  which  can  be  d««w^  to  import  any 
crime,  even  of  the  lowest  sioe  and  degree,  and 
that  there  is  no  expaeasion  therein  rontained 
that  osn  be  detorted  and  wmsted  to  import  the 
same,  is  evident  from '  that  learned  Vindication 


in  any  case.  And  theMfixe  the 
fibelied,  neither  as  taken  complexly,  nor  in  thn- 
several  expressions  .tbereaf,  nor  in  the  deaiga 
of  the  iugiver  of  the  sane^  can  in  law  iamort 
against  him  all  or  any  of  the  crimes  libelled, 
in  like  manner  the  pannel  coiyoina  with 
the  grounds  aboveatentiooed,  the  proclamatkm 
issued  forth  by  his  miyesty's  Pnvy -Council, 
which  acknowledges  and  proceeds  upon  a  nar- 
rative, that  scru|)lcs  and  jealousies  were  raised 
and  spread  abroad  against  the  act  of  parlia- 
ment ei^joining  the  tesA.  For  clearing  uid 
satisfaction  whereof,  the  said  proclamation  wan 
issued  forth,  and  is  since  approved  by  hia  «a- 
credmiyesty. 


mm 


*  an,  that  of  the  bariM>p  of  £diobuig}i 


The  Kingfs  Advocate's  Awiralitr  and  PUa 
^^ainst  the  Earl  ef  Alvyk. 

His  majesty's  advocate,  fer  the  fiinndatioa 
of  his  debue,  does  rqwesent,  that  his  maiesty^ 
to  secure  the  government  from  the  rsbellioua 
principles  of  Uie  last  age,  and  the  w^iVBt  pia- 
texts  made  use  of  in  this,  from  popery,  anA 
other  jealousies;  as  also  to  secure  the  Pro- 
testant religion,  and  the  crown,  called  a  par> 
hament ;  and  that  the  great  security  reaotvad 
on  by  the  parliament  was  this  excellent  Tent,  in 
which,  that  the  oM  juggling  principles  of  the 
covenant  might  not  be  reaowM,  wherain  they 
still  swore  to  serve  the  king  in  their  own  wsqr, 
the  parliament  did  ppsitivelv  ordain,  that  th« 
oath  should  be  taken  in  tke  plam  genuinn 
meaning  of  the  words,  without  any  evnsiosi 
whatsoever.  Notwithstanding  wher^,  the 
earl  of  Argyle,  by  this  paper,  ^Ma  invent  n  near 
way,  whmby  no  man  is  at  all  bouad  to  It. 
For  how  can  any  peraon  be  bound,  if  efury 
man  will  only  obey  it  as  fer  as  he  ean«  and  an 
far  as  he  conceives  it  conostant  with  the  Pro- 
testant religion,  and  with  itself,  and  reserve  to 
himself  notwithstanding  thereof,  to  make  ai^ 
alterstion  that  he  thii3u  consisteat  with  hw 
loyaltyP  And  therefore  his  au^esty's  admp 
cate  desires  to  know,  to  what  the  earl  of  Ar- 

¥y\t,  or  any  man  else,  can  be  bound  by  this 
est?  What  the  magistrate  can  expect,  or 
what  way  he  can  puniw  hia  pcgury  f  F«r  |f 
he  be  bound  no  farther  tfian  he  hunaelf  am 
obey,  or  so  far  as  thia  oath  is  consistent  with 
the  Protestant  reliaioa  or  itself,  qmomoda  csi»- 
9UUf  to  whom  or  wnat  is  he  bu«uid  P  And  who 
can  determine  Aat  P  Or  against  what  aHeiaw 
tion  is  the  govemnent  scoured,  siaoehe  ia 
judge  of  his  own  alteration?  So  that  that 
oath,  that  was  to  be  taken  without  any  evaaiea, 
is  evaded  in  eveiy  single  word  or  letter ;  and 
the  government  as  insecure  aa  befWe  tbeaet 
was  made,  because  the  taker  is  no  farther 
bound  than  he  pleases.  From  whidi  it  cannat 
be  danied,  but  nis  interpretation  destroy  not 
only  this  act,  but  all  goveramentt  amee  it. 
takes  away  the  sacuri^  of  all  the  govcni- 
menti  ana  makes  every  man's  eonoeiaaoa, 
under  which  name  there  goee  ordinarily  in  thia 
age  humour  and  interest,  to  be  iho  rule  of  the 
tMur'a  QbadiaBco.    Mar  oaii  ii  be  coMemdH^ 
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uriwtparpoM  Itvrs,  imt  cepooMllT  oatht,  needed 
to  be  inwk,  if  this  were  attowed ;  or  howr  thie 
OMmoi  fiiU  mder  the  lOTtb  act  par.  T,  JauRS 
'6f  vlMMbv  it  ia  staluled,  '  Thai  no  Bum  iir- 
«  UujfmM  the  atatutes  otherwise  than  the  maker 
^understood.*  For  what  caa  be  more  eon- 
tnry  to  the  taluDg'  of  tbeoa  in  the  Diaker*a 
atnae,  dian  that  everv  man  abould  obey  aa  &r 
«a  he  can,  and  be  aUewed  la  take  them  in  a 
feoCTal  aenae,  ao  Imr  as  they  are  canaisteiit 
witfi  Acniaelves,  and  the  Protestant  religion, 
without  coadeeeending  wherein  they  do  not 
Mfree  with  the  Protestant  reliffien  ?  And  that 
l£ey  are  net  bound  not  to  make  any  alteration 
which  tiiey  think  ffood  for  the  states  ?  Forall 
these  make  the  nue  of  obedience  in  the  taker, 
whereas  the  nositive  law  nuikes  it  to  be  ia  the 
Buker.  Or  how  could  they  be  poniahed  for 
penury  after  this  oath  P  For  when  he  were  qoar  • 
ssUad  tor  making'  alterationa  Mfainst  this  oath, 
and  so  to  be  peirjured ;  he  might  easily  answer, 
tfaM  be  took  this  oath  only  so  fhr  as  it  waa  con- 
sistent with  the  Protestant  reiigioa,  and  with 
a  salvo,  that  he  might  make  any  alteratioD  that 
lie  thought  ooBsisleBt  with  his  loyalty.  And 
«a  to  these  pointo,  upon  which  he  were  to  be 
^Barrelled,  he  might  say,  he  did  not  think  them 
to  be  inconsistent  with  lus  loyahy,  think  we 
what  we  pleased,  and  so  needed  not  be  per- 
jured, exoept  he  pleased  to  decide  against  mm- 
«lf :  For  in  these  generals  he  reserres  to  him- 
Mtif  to  be  still  judge.  And  this  were  indeed  a 
ine  seouritT  ibr  any  government.  And  by  the 
same  rule  taat  it  loses  this  oath,  it  shews  a  way 
•f  losing  all  oath  and  obedience :  And  coiiso- 
quamdy  strikes  at  the  root  of  all  laws,  aa  well 
aathk:  Whereas  to  shun  all  this,  not  only 
this  excdteat  statute  107,  has  secured  all  the 
net,  but  this  is  common  reason :  And  in  die 
i^inion  of  all  divines,  as  welt  as  lawyers  in  all 
jMtioDs,    '  Verba  jaramenti  intelli^ontur  se- 

*  eundum  mentcm  et  inteutionem  ejus,  cui  fit 

*  juramentmn.'  Which  is  set  down,  as  the 
^rand  position,  by  Haunderaon,  (whom  they 
eite)  pace  137,  and  is  founded  upon  Aat 
BMmier-law,  '  leg.  10,  cui  interrogatus  f.  f.  de 
^  interrogationibus  in  jure  ikciendis ;'  and  with- 
out which  no  man  can  have  sense  of  govern- 
ment in  his  head,  or  prAciise  it  in  any  nation. 
Whereas  on  the  other  hand  there  is  no  danger 
to  any  tender  conscience,  since  there  was  no 
fwoe  upon  the  earl  to  take  the  oath,  but  he 
aook  it  for  .his  own  advantage,  and  might  have 
abstained. 

1.    It  is  inferred  from  the  above- written 

.  matter  of  &Gt,  that  the  earl  is  clearly  giiihy  of 

aantravention  of  the  10th  Act,  par.  10.  James 

6,  whereby  the  lieges  are  comtiianded  not  to 

write  any  purpose  of  reproach  of  his  mi^esty's 

government,  or  misconstrue  his  proceeding, 

wherebT  any  misliking'  may  be  raifie4  betwixt 

hishigfaneesi  his  nobility,  or  his  people.     And 

who  can  read  ibis  paper,  without  seeing  the 

king  and  the  parliament  reproaclied  openly  ia 

it?   For  who  can  hear,» that  the  oath  is  only 

token  aslhr  asit  is  eomnstent  with  itself  and  the 

fiotoBtaBi  religion,  hud  must  uosegiariiy  con- 


dude,  that  in  several  things  it  is  inoOBSHtsat 
with  itself,  and  ttie  protestant  reiigien  .r^  For 
if  it  were  not  inooosistent  with  ita^  and  the 
potestant  religion,  whjjr  this  clause  at*  aH^ 
but  it  might  have  heeu  simply  taheaP  For  the 
only  reason  of  hindering  it  to  he  token  shnpiy, 
vras  because  of  the  incaonsisteacy .  Br^  there 
behoved  necessariljr  to  be  an  inoonsisteney. 
And  if  there  be  any  inconsistency  with  tM 
proteatant  religion,  or  any  contindtctioa  to  the 
oath  itaelf^  can  diere  be  any  thing  a  giealer 
reproach  on  the  paiiiamcat,  or  agreator  granad 
of  mislike  to  the  people?  Aad  whereas  it  is 
preteaded,  that  all  laws  and  subsiunptieaa 
should  be  dear,  and  these  are  only  inferences : 
It  is'  answered,  that  there  are  some  thinga 
which  the  kw  can  oi^y  forbid  in  general :  And 
thcie  are  aoany  iaferanccs  which  are  aa  strong 
and  natural,  aind  reproach  aa  soon,  or  seeaer, 
than  the  pbunest  delamationa  in  ibe  world  do': 
For  what  is  openly  said  of  reproach  to  the  kiw, 
does  not  wound  him  so  much  as  many  sedi- 
tious insinuations  have  done  in  this  age  and 
the  hat:  so  that  whatever  was  the  earl'a  design 
(albeit  it  is  always  conceived  to  he  unkind  to 
the  act,  against  which  himsdf  debated  in 
parliament)  yet  oeitainly  the  law  in  audi 
eases  is  only  to  consider  what  effect  this  mky 
have  amongst  the  people :  And  therefore  the 
acts  of  parbameut  that  were  to  guard  against 
themisconstniing  of  his  majesty's  gtweromeBt, 
do  not  only  speak  of  what  was  dengned,  but 
where  a  disliking  may  be  caused ;  and  so 
judgeth  ah  efftctu :  And  eoneeaaentiatty  to 
the  same  emergent  reason,  it  makes  all  miaga 
tending'  to  the  raising  of  dislike  to  be  punish- 
able by  the  Act  60.  Pari.  6,  Uneen  Maiy ;  and 
the  gth  Aet  Pari  20,  James  6.  So  that  the  Uw 
designed  to  deter  all  men  by  these  indefinite 
and  comprehensive  expressions :  And  both  ia 
this  and  all  the  laws  of  leasing  maldag,  the- 
judges  are  to  consider  what  ialw  under  these 
general  and  oompreheasive  words;  nor  could 
tne  law  he  more  fecial  here,  since  the  maknn 
of  renrooeli  and  slander  are  so  varioustfcat  thej 
oould  not  be  bound  up  er  expreat  ia  any  law  ; 
But  as  it  evidently  appears,  that  ao  man  caa 
hear  the  words  expressed,  if  he  bdieve  this  na- 
per,  but  he  must  think,  the  parliament  naa 
made  a  very  ridiculous  oath,  inooaaistent  with 
itKlf  and  the  protestant  religion,  the  worda 
allowing  no  other  senae,  and  Imviag  that  natu- 
ral tendency  ;  even  aa  if  a  man  would  say,  I 
love  such  a  man  only  in  so  fhr  as  heis  aa 
honest  man,  he  behovad  oertsinhr  to  coachide 
that  the  man  wss  not  every  way  aonest ;  so  if 
your  lordships  will  take  meaaores  by  other 
parliaments,  or  your  nredeoessori,  ye  wiH 
olearlj^  see,  that  they  tnought  lesa  than  this  a 
defiumng  of  the  government,  and  mitoOBstra* 
ing  Ilia  majesty's  proceediim.  For  in  BateHb« 
rino's  Caae  the  justioesfindan  humUe  aupptt* 
cation  made  to  the  king  hhnsdftoiall  under 
these  acta  now  cited.  Alhot,  aa  diat-  was  a 
suppFication,  so  it  contained  the  matest,  ez« 
pwawiiWis  of  faiyalty ,,  and  oHinni  of  life  and'  fbr- 
tnne  ijmk  oamk  ha  ax^Kst;  yat  bacanse  ^ 
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hiiimmlw  dafUy,  tlwitlw  ktng^  ib  the  preoed- 
iaff  ptrimmenl  had  net  (mTOTirad  ihe  protesUot 
refi^Mm,  and  the^  were  aony  he  ahooid  have 
fatal  n<lbea  with  ma  ownhanda  of  wfaattheyaaid, 
whieh  aeema  to  be  moat  innooent,  yet  he  waa 
'  found  ffQiltyi:^KHidioae  very  aame  acta.  And 
the  pariiameat  IMl  found  hia  lordahip  bimaelf 
guUty  of  leaaing^niaking,  tfioagfa  he  had  only 
written  a  letter  to  a  private  irirad,  which  n> 
^piiieB  no  fteax  care  or  obaervmtion  (but  thia 
paper,  which  waa  to  he  a  part  of  hia  own 
oath,  doca)beeanaeafterhehadap8kenof  the 
parfiamentin  the  firat  part  of  Ihia  letter,  ho 
thereafter  added,  that  die  Idnr  wonld  know  tfa^ 
tridu:  Which wordanughtoemnch more ap* 
plicaUe  to  the  prirato  peraona  therein  deaigned, 
dian  that  die  worda  now  inairted  on  can  be 
^aoaUe  of  any  aoch  interpretation.  And  if 
^eitherintei-pigtalioBa,  lyonpreteit  of  ezonering 
ofoonacienoe,  or  othen¥iae  he  allowed,  aman 
may  eaaly  defame  aa  much  aa  he  pleaaea: 
And  have  we  nolaeen  the  long  moat  oefiuned 
by  eovenants  entered  into  upon  pretence  to 
■aakehim  mat  and  ^orious  by  remonstranoea 
made  to  tale  away  his  brother  and  beat  friend, 
upon  pretence  of  presenrihg  the  nrolestant  reli* 
gion,  and  hia  aacred  permn  ?  And  did  not  all 
who  rebelled  againat  him  in  the  last  age  declare, 
that  they  thoi^t  themaelvca  bound  m  duty  to 
ebev  him,  bvt  atiD  aa  far  u  that  could  oonaiat 
with  dieir  reapect  to  the  proleatant  religion, 
and  the  lawa  and  liberties,  which  made  all  the 
leatmefTectnalF  And  whereas  it  is  pretended, 
that  bjjrtheae  words,  <  I  take  the  same  in  aa  for 

*  aa  it  a  oonaiatent  with  itself  and  the  protestant 

*  reiigiiHi,'  nothing  more  ia  meant,  but  that  he 
takea  it  asatme  protestant:  His  majesty's 
adrocata  jmpeals  to  your  lordships,  and  all  ue 
hearersy  ir  upon  hearing  thia  expression  th^ 
should  take  it  in  this  sense,  and  not  rather  think 
that  there  is  an  inconaistency.  For  if  that 
werepoaaiUe  to  be  the  sense,  what  need  he  aay 
«t  all,  «aa  for  aa  it  is  consistent  with  itsdfP*  Nor 
had  the  other  part,  «  m  for  as  it  is  consistent 

*  with  the  jirotestant  rriigion,'  been  necessary. 
«For  it  is  eidier  consistent  with  the  protestant 

religion,  or  otherwise  they  were  enemiea  to  the 
nrotaatant  rdianon,  that  made  it.  Nor  are  any 
ttw^pen  or  oUiera  in  danger,  bypleading  or 
wHtmg:  For  these  are  very  different  foom, 
and  may  be  very  easily  pleaded  without  de  • 
fominjg  a  law,  and  an  oani,  when  they  go  to 
.take  it.  But  if  any  lawyer  shoukl  say,  in 
pleading  or  writing,  tnat  the  Test  was  inconsist* 
ent,  or,  whidi  is  aU  one,  that  it  were  not  to  be 
taken  by  any  man,  but  so  for  as  it  was  con- 
aiatent  with  itsdf  and  the  protestant  religion, 
no  doubt  thia  would  be  a  crime  even  in  pfead- 
ing,  dbough  ideading  has  a  greater  aUowance 
than  deliberate  awearing  has.  And  aa  there  ia 
nothing  wherein  there  is  not  some  inconve- 
niency,  so  the  inconveniency  of  defoming  the 
government  is  much  greater  than  that  of  any 
private  man's  haaard,  who  needa  not  err,  ex- 
cept he  please. 

Whereas  it  is  pretended,  dial  before  the  eari 
gave  inihiaexphcatioBy  there  were  other  ex- 


plioalionaapread  abread,  attd  anawma  mad  !• 
Uiem  in  councfl  :  and  that  the  eoondl  itaelf 
Mve  an  exphcalion.  It  waa  answered,  that  if 
this  uaper  be  leaaing-making,  or  miaoonatru* 
ing  nia  mi^^ea^'s  proceedings,  ^  treaftonaUe, 
aan  contended,  then  a  thomand  (^  the  like  of- 
fences cannot  excnae  it  And  when  the  )dag 
acmaed  noblemen,  ministers,  and  othcn,  in  the 
year  1661,  for  ||oing  on  in  the  rebettiona  of 
that  age,  foret  With  the  covenanten,  and  then 
with  the  usmpers,  it  waa  found  no  defence,  that 
the  nation  waa  overffrown  with  thoae  Crimea* 
and  that  they  were  ttiott^t  to  be  dutiea  in  thoae 
dajra,  yea,  tma  were  to  invite  men  to  offend  in 
multitudes.  And  albeit  aometimea 'these  whe 
follow  the  examplea  of  multitudea  may  there- 
by pretend  this  as  an  excuse  to  many,  jret  this 
waa  never  a  formal  defence  against  ff uih,  nor 
waaever  the  chief  of  the  ofiimden  favourable 
onthathead.  And  it  is  to  be  presumed,  that 
the  eari  of  Arvyta  woukl  rather  ne  followed  by 
others,  than  that  he  would  follow  an  example. 


But  hia  nujiesty's  advocate  doeaabsotmely  de- 
cline to  deMte  a  point  that  may  defome  a  oon- 
atantand  standing  act  of  paruament,  b^  leav- 
ing upon  record  a  memory  of  ita  being  on- 
pMed.  Nor  were  this  relevant,  except  it  covld 
be  said,  die  connael  had  allowed  such  explica- 
tioDs  which  refleded  u(>on  the  king  and  die  go- 
vernment: For  the  writing  an  answer  is  no  al- 
lowance, but  a  condenmmg:  Nor  can. die 
council  allow  aay  more  than  they  can  remit: 
and  though  it  may  jusdy  be  denied  that  the 
council  heard  even  the  eari's  ovm  explanation* 
vet  the  hearing  or  allowing  him  to  ait  ia  no  re- 
levant plea,  because  they  miffht  very  jwilly 
"have  taaen  a  time  to  consider  now  far  it  waa 
fit  to  accuse  upon  that  head.  And  it  ia  both 
iuat  and  fit  for  the  council  to  take  time  ;  and 
by  express  acts  of  parliament  the  nagiigenoe 
of  the  king's  officers  does  not  bind  them.  For 
if  this  were  allowed,  leading  men  in  the  coun- 
cil might  commit  what  crimes  they  nleaaed  in 
the  council,  which  certainly  the  king  may 
quarrel  many  years  afWr.  And  though  aU  toe 
council  had  allowed  him  that  dav,  an|y  one  offi- 
cer of  state  might  J|iare  quarrelled  it  the  next 
day.  As  to  the  o^^}n  of  Bellarmine,  Sander- 
son, and  odiers,  it  is  ever  contended,  that  the 
principles  of  the  covenant  agree  veiy  well  with 
those  of  the  Jesuits,  and  both  do  still  allow  eoui- 
vocationa  and  evafiions  :  But  no  solid  ortno- 
dox  divine  ever  allowed,  that  a  man  who 
to  swear  without  any  evasion,  should 
as  he  is  bound  to  nothing,  as  it  is  contended  the 
earl  is  not,  for  the  reasons  represented.  And 
as  they.stiil  recommend,  that  when  men  are 
not  dear  they  might  abstain,  as  the  eari  might 
have  done  in  dib  case,  so  they  still  conolide» 
that  men  should  tell  in  clear  terms,  what  the 
sense  is  by  which  they  are  bound  to  the  state : 
Whereas  the  eari  here  telle  only  in  the  oe- 
nera],  andin  most  ambiguous  terms,  that  he 
takea  it  as  for  aa  he  can  obey,  and  aa  for  aa  it 
is  consistent  with  the  Prot^tant  reliflon*  and 
that  he  takea  it  in  his  own  sense,  and  mat  he  ia 
notbound  by  it  foom  makiog^alteratioBa,  hut  aa 
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.ftrashadiiiiksitfortheadfaiitage  ^  dmroh 
w  itate:  Which  Muse  it  a  tboosand  timei 
foore  doubtful  than  the  Test,  uid  as  in  efleot 
aotfaing  hut  what  the  taker  ploaaea  himaelf. 

Aa  to  the  treason  founded  on,  hia  OBajealy'a 
•dTocale  foundait  first  upon  the  fundamental 
and  coninum  laws  of  tnis  and  all  nationa, 
'\rhereby  it  ia  treason  ior  any  man  to  make  any 
alteration  he  shall-  think  for  the  advantaf^e  of 
4;hurch  or  state:  Which  he  hopes  i#a  princi-* 
pie  cannot  be  denied  in  the  general.  And 
whereas  it  is  pretended,  that  this  cannot  be  un- 
derstood of  mean  alterations,  and  of  alterations 
to  be  made  in  akwtnl  way:  It  is  anawoed, 
Ihal  as  Uie  thing  itself  is  trea8on,.8o  this  trea- 
son is  not  taken  off  by  any  of  these  qualifica- 
tions ;  because  bedeclaivs,  he  will  wish  and 
«iideaTOur  any  aheraiion  he  thinks  fit :  And  any 
alteration  comprehends  aU  alterations  that  he 
thinks  fit :  '  nam  propoaitio  indeftnita  nquipol- 
let  untversaJi.'  And  the  word  *  any'  is  general 
in  its  ownnatnre,  and  is  in  pbin  terms  «  re- 
ferring to  himself  to  make  alterations,  both 
great  and  small.  And  the  restriction  is  not, 
«ll  alterations  that  the  king  shall  think  fit,  or 
are  consistent  with  the  laws  and  acta  of  parlia- 
ment :  hot  he  is  sdll  to  be  judge  'of  this,  and  hia 
loyalty  is  to  be  the  stendaird.  Nor  did  the  co- 
▼enanters  in  the  last  age,  nor  do  theae  who  are 
daily  executed,  decline  that  they  are  bound 
to  obey  the  kine- simply,  but  only  that  they  are 
bound  to  obey  nim  no  otherwise  than  aa  rar  aa 
his  commands  are  consistent  with  the  law  of 
God,  of  nature,  and  of  this  kingdom,  and  with 
the  covenant :  And  their  treason  lies  in  this. 
And  when  it  is  asked  them,  who  shall  be  judge 
in  this,  they  still  make  ^lemaelres  judges.  And 
the  reason  of  all  treason  being,  that  the  go- 
Temmtnt  is  not  secure,  it  is  desired  to  be 
lukown,  what  way  the  goremment  can  be  ae- 
eured  af^er  thia  paper,  since  the  carl  is  still 
judge  how  far  he  ia  obliged,  and  what  is  hia  loy- 
alty. And  if  this  had  Men  sufficient,  the  co- 
venant had  been  a  very  eKcelient  paper:  For 
they  are  there  bound  to  endcuTOur,  in  their  se- 
veral station^  to  defend  the  king's  person :  But 
when  the  king  diallenged  them,  how  they 
eame  to  make  war  against  him?  their  greatre- 
luge  was,  that  they  were  themselteB  still 
jadj§(«a  as  to  that.  And  for  illustrating  thb 
power,  the  Lords  of  justiciary  are  dcamd  to 
eoDsider,  ouid  JWnt,  if  the  earl,  or  «ny  man 
else  should  hare  reserred  to  bimsdlf  m  this 
Mlh  a  liberty  to  rise  in  arms,  or  to  oppose  the 
Imeal  succesnon,  though  he  bad  aodrd  in  a 
Jawtiil  manner:  For  t&  thing  bemff  in  itsdf 
vnlawiul,  this  is  but  sham,  and '  Fratestatio 
cootraria  fiioto.'  And  if  these  be  unkwful, 
imtwithst^ing'  of  suoh  additions,  so  much 
more  must. this  maestH  iisu nation,  of  making 
any  iQtetutiooa,  likcwisebe  nidawtuU  notwith- 
guindiwg  of  thtte  additiona:  For  he  that  re- 
isaervcs  the  gensnd  power  of  auddng  any  al- 
tantion,  diQaSy  a  &rhart,  rsaerve  power  to  mUca 
any  altemtion,  &ongh  never  ao  fundamental. 
For  all  partkalaraare  inckided  in  the  gcnml : 
Mid  whatever  may  be  aai4a0HMiAe  paniea* 
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lartf,  may  much  moreationf ly  beaaiil  ^gmnst 
theseneraL 

The  130th  act,  par.  a  jfamesO.ia  oxpmly 
founded  on,  because  nothing  can  be  a  greato^L 
duninution  of  the  power  of  the  parliameot, 
than  to  introduce  a  war  or  mean  wherdby  all 
their  acts  and  oaths  sball  be  made  insignifl* 
cant  and  ineffectual,  as  this' paper  does  nnJcO 
them,  fbrthe  reasons  represented.  Nor  are 
any  of  the  estates  of  pariiament  secure  at  this 
rate,  but  that  th^  who  seserved  a  general 
power  to  make  all  alterationa,  may,  under  that 
general,  come  to  alter  any  of  thwu. 

What  can  be  a  ^greater  impugning  of  the 
diignity  and  anthori^  of  parliaments,  than  to 
say,  that  the  parliament  has  made  acts  te  tlia 
8ecuiit}^oftbe  kingdoni,  which  are  in  them- 
selves ridiculous,  inconsistent  with  themselves 
and  the  protestant  religion  f 

And  as  to  what  is  answered  against  invadingf 
the  king's  prerogative,  and  the  legislative 
powerin  parliaments,  in  addinff  part  to  an  oath 
or  act,  is  not  relevantfy  inferred,  since  the  sense 
of  these  words,  '  and  thb  I  understand  as  » 
'part  of  my  oath,'  ia  not  to  be  understood  9m 
ir  any  thing  were  to  be  added  to  the  law,  but 
only  to  the  oath,  and  to  be  an  interpretation  4f 
the  oath.  It  is  replied,  that  afler  this  no  man 
needs  to  add  a  caution  to  the  oath  in  parliament; 
But  when  he  comes  to  take  the  oath,  do  tfao 
parliament  what  they  pleaae,  he  will  add  his 
own  part.  Nor  can  this  part  be  looked  upon  as 
a  sense :  fbr  if  this  were  the  sense  before  thio 
paper,  he  needed  not  nndenttand  it  as  a  pirt  of 
It,  forit  wanted  not  that  part.  And  in  generali 
aa  every  man  may  add  hia  own  -part,  sd  fbm 
king  can  be  secure  of  no  part.  But  jrour  lord* 
ahips  of  justiciary  are  desirfd  to  consider,  how 
dangerous  it  would  be  in  this  kingdom,  and 
how  iU  it  would  sound  in  any  odier  kingdom, 
that  men  should  be  allowed  to  reserve  to  them- 
selves liber^  to  makeany  alteration  tliey  thought 
fit  in  church  or  state,  as  to  the  legality  of  wbtch 
they  were  thems^esto  be  judges:  and  how 
fikr,  fW>m  degree  to  degree,  this  at  Ust  may  come 
to  abaolute  anardiy,  and  how  scandalous  atfainif 
as  weD  as  unsecure,  this  new  way  may  look 
in  an  age  wherein  we  are  too  muca  tracing  the 
steps'  of  our  rebellious  progenitDrs  in  the  last, 
whose  g^eat  defection  and  error  was,  that  they 
thought  themselvea,  and  not  the  king,  the  au-* 
thors  preformation  in  church  and  state.  And 
no  man  ever  was  barred  by  that,  that  the  way 
he  was  upon  was  not  a  lawful  way :  fbr  if  it  ha 
allowed  to  every  man  to  take  bis  own  way, 

own  way  to  be  ton 


every  man  will  think 
faiwiy  way. 

As  to  the  peijinT,  -it  is  founded  on  thia,  first, 
Thatperjnrymaybe  committed, not  only  by, 
breaking  an  oath,  but  even  in  theswearingof  it^ 
viz.  to  swear  it  with  such  evasions  aa  make 
the  oath  ineffectual:  for  which  Sanderson  ia 
cited,  pa^.  138.  '  Alterum  peijurii  jnenns  eat 
*novoalii|uo  excogitato  commento  juramenti 

*  vimdecfanare,  aut  elodere,  etjurans  tenetnr 

*  sab  poena  petjurii  implore  secundem  inten* 
«tifliiaii  demit»s'   both  vfai^  are  h«i«. 
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For  the  Mrl  belief  boondby  th*  rery  oath,  to 
swear  io  the  gmiftie  meaoiog,  without  any 
«rasion«*  be  has  sworn  so  aa  be  has  evaded  ever^^ 
}word,  there  bdnsr  not  one  word  to  which  it  ran 


iiesaidparticiilaiiy  heiabouiMl,  soisiMud.  And 
kn  undeniable,  that  be  has  not  sworn  in  the 
•aeose  of  the  makers  of  the  law,  but  in  his  own 
aenae,  which  is  peijury,  aa  is  said.  And  con- 
sequentially,  whatefer  sense  may  be  allowed  in 
ambiguous  cases,  yet  there  can  be  none  where 
thepappr  deariy  hears ^fj^enerals:  and  where 
be  dacUres,  that  he  takes  it  in  his  own  sense, 
his  majes^*s  advocate  declares,  he  will  not 
harden  himself,  that  cn\>ies  were  disfierst, 
though  it  IS  certain,  since  the  very  paper  itself 
by  the  giving  In  is  chargeable  with  ul  that  is 
aoove  diarged  upon  it. 

8ir  John  Dairy mple^s  Defence  and  Plba  fur 
the  Earl  ofH^gyle^  by  way  of  Ueply  upon 
the  King's  Ad«  ocate. 

6ir  John  Dalrymple  repHea  ibr  the  pannd, 
That  aince  the  solid  grounds  of  law  adduced 
an  tlie  defcooea  have  received  no  particular 
aoswers,  in  relation  ts  the  common  consent  of 
all  caaiiiata,  via.  That  a  party  who  takes  an 
aalh  is  bound  in  conscience  to  clear  and  pro- 
fieae  the  terms  and  sense  in  which  he  does  on- 
dn  Hand  the  oath !  nor  in  relation  to  the  several 
tfrounds  adduced  concerning  the  legal  and  ra- 
ttobal  interpretation  of  dubious  clauses.  And 
ainoe  these  have  received  no  answera,  the 
Ifrounds  are  not  to  be  repeated :  but  the  proc- 
tors for  the  (lannel  do  farther  insist  on  these 


Itisttotalledged,  that  any  explanation  waa 
given  in  by  the  pannel  to  any  person,  or  any 
«opy  apMad,  before  the  pannel  did  take  the  Test 
in  council :  so  that  it  cannot  be  pretended,  that 
the  many  scruples  that  have  been  moved  con- 
cerning the  t^  did  arise  from  the  pannel's 
ex|dication:  but  on  the  contrary,  all  the  ob- 
jections thatare  anawered,  and  obviated  in  the 
pannel's  explication,  were  not  only  privately 
muttered,  or  were  the  thoughts  of  smgle  or  il- 
literate pemons,  but  they  were  the  difficulties 
proposed  by  synods  and  uresbyfeeries,  long  before 
thei»miel\^^  fnm  h!»me,  or  was  i^^qfi^  to 
take  the  test:  so  that  the  general  terms  of  the 
ads  of  parliament  founded  u|ion  in  the  libel  are 
not  applicable  to  this  case :  for  as  these  laws, 
in  relation  to  leasing- makeni,  are  only  relative 
to  atrocious  wilful  insinuationii,  or  misconstruc- 
tions, uf  his  imyesty 's  pcraen  or  government,  or 
the  open  depraving  of  his  laws,  so  the  re- 
alricti%e  clause,  whereby  sedition  or  misoon- 
atmctions  may  be  moved,  raised,  or  engendered 
betwixt  hts  ro'ijesty  and  his  leiges,  cannot  be 
apphed  to  this  case,  where  all  these  apprehen- 
aaons  and  scruples  were  on  foot,  ana  agitated 
longbelore  the  pannel's  explanatioo. 

Aa  it  cannot  be  pretended,  that  any  new  dust 
was  raised  by  the  pannel's  explanation,  so  it  is 
positively  offered  to  be  proved,  that  tliers  is  not 
one  word  contained  in  this  explanation,  bat  that 
cither  these  individiml  words,  or  maeh  worse, 
Iwdbesn  puUidy  proposed,  and  ycrtatiiii  nod 


in  ooundl,  without  the  least  discovragsme&t, 
or  the  least  objeotion  made  by  any  member  of 
the  eonncil.  And  where  a  writing,  ex  pmp^iito 
read  in  ao  high  a  court,  was  nniversallv  agreed 
upon,  without  the  alteration  of  a  syllable,  how 
can  it  be  pretended,  that  any  person  thareafler 
using  the  said  iudividual  terms  in  any  expla- 
nation, and  far  easier  terms,  that  tliey  snril 
incur  the  high  and  infamous  crimes  libelled  f 
and  the  question  is  not  here,  wheiher  the  coun- 
cil was  a  proper  judicature  to  have  propoaed,  or 
imposed  a  ssnse,  or  allowed  any  explanation  of 
the  Test  to  be  publiahed ;  but  that  is  impossible 
that  a  sense  they  allowed,  or  being  publicly 
read  before  them,  and  which  the  king's  advo- 
cate did  not  coutroul,  that  this  should  import 
treason,  or  any  crime  :  and  diough  the  pan* 
nel's  advocate*^  will  not  pursue  or  follow  tha 
reply  that  has  been  made  to  this  pomt,  yet  cer- 
tuiuj  no  man  of  sober  sense  will  think  that  it 
is  fit  to  insinua^,  that  so  high  a  judicatuf^ 
miifht  have  audioiised  or  acquiesced  in  sodi 
IS  as  the  leiges  thereafter  shovdd  be 


entrapped  to  have  uaecT 

If  tlie  pannel  hadoffictonsly  or  nItroaeoosiT 
offered  a  sense  or  explanation  of  his  majesty^ 
laws,  which  the  laws  themselves  oouM  not  have 
home,  it  might  justly  have  been  alleged,  that 
he  was  extra  ordinem,  and  meddling  in  a  mat- 
ter he  was  liot  concerned  in,  but  where  the 
act  of  council  did  enjoin,  and  he  was  required 
and  cited  to  that  effect,' it  could  neither  be  coo- 
stmcted  as  ostentation,  or  tomoveorencouraffe 
scruples,  or  resistance,  but  it  was  absolutely 
necesssry ,  either  for  to  have  refused  the  test,  or 
else  to  have  declared  whai  he  thought  to  be 
the  tme  and  genuine  meaning  of  it.  *  And  there 
being  ao  many  objections  pin>licly  moved  and 
known,  his  explanation  vras  nothing  else  hot  to 
clear,  that  he  did  not  look  upon  these  sciuplea 
and  objections,  moved  by  others,  as  well 
founded  and  rational  in  themselves ;  and  there- 
fore he  was  able  to  take  the  -Test  in  that  sense 
the  council  had  heard  or  aHowed.  And  it 
is  not  controverted,  that  the  sense  of  *tba 
legislator  is  the  genuine  sense  both  of 
laws  and  oaths  :  and  if  a  perBon  arere  only  in- 
terpreting the  meaning  of  either  a  la.w  or  an 
oath  imposed,  he  should  deprave  or  miseon- 
struct  the  law  and  oath,  if  he  rendered  it  wit- 
tingly and  wilUngly  in  terms  inconsistent  with 
the  meaning  of  ine  imposer :  but  there  la  a 
great  difference  betwixt  taking  of  oaths,  aad  in- 
terpreting oaths ;  for  when  a  roan  consea 
to  take  an  oath,  except  his  particular  sense  did 
agree  with  the  genuine  meaning  of  the  impoaer, 
he  cannot  take  that  oath,  though  he  may  very 
well  interpret  and  declare  what  is  the  sense  of 
the  legiaUtor,  which  he  may  know,  aad  yet 
perhims  not  be  able  to  take  the  oath. 

And  therefore  when  there  is  any  doubtfbl- 
ness  in  an  oath,  and  a  party  is  bound  to  take  it» 
if  then  he  gives  in  an  expiioation  of  the  sense 
which  he  m  his  private  judgment  doth  appsa* 
hand  to  be  the  ^anoine  meaning,  if  that  pri* 
vale  aenae  be  disoonibrm  to  the  legislator's 
pi    tba  aatby  than  .the  ivpaaar  af 
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fheoath^  or  hethil  has  power  to  offer  it  to  the 
party,  if  he  consider  the  party's  sense  disoon* 
iorm,  he  out^t  to  reject  the  oath,  as  not  fal- 
fiUing  the  intent  of  the  law  imposing  it 

But  it  is  tmpossihie  to  state  that  as  a  crime, 
Ibat  a  party  should  neither  believe  what  is  pro- 
posed m  th*e  oath,  nor  be  able  to  take  it  i  and 
pecan  ran  do  farther  haxardj  but  the  penalty 
imposed  apon  the  refuser.  And  therefore  in 
all  oaths  there  must  be  a  concourse  both  of  the 
senseimposed  by  authority,  and  of  the  private 
sense,  judgfroent,  or  conscience  of  the  party. 
And  therefore  if  a  party  should  take  an  oath  in 
the  sense  proposed  by  authority  contrary  to 
his  own  sense,  he  were  perjureil :  hereby  it  is 
evident  that  the  sense  of  authority  is  not  suffi- 
cient, withoutthe  acainescence  and  consent  of  the 
private  person.  And  therefbraitis  very  strange 
why  that  part  of  the  panneVs  explanation 
should  be  challenged,  tbttt  betakes  it  in  his  own 
aense,  the  posterior  words  nmking  it  as  plain  as 
the  light,  that  that  sense  of  his  own  is  not  what 
be  pleases  to  make  of  the  oath,  for  it  bears  ex- 
pressly, that  no  body  can  explain  it  but  for  him- 
self, and  reconcile  it  as  it  is  spenuine,  and  agrees 
in  it*s  own  sense :  so  that  inere  must  be  a  re- 
OMdhatioD  betwixt  his  own  sense  and  the  ge- 
wmfoe  sense,  which  upon  aU  hands  is  acknow- 
ledged to  be  the  sense  of  authority.  And  if 
the  paonel  had  been  of  these  lax  and  debauched 
fffinoiples,  that  he  misht  have  evaded  the 
meaning  and  energy  of  the  oath,  by  imposing 
iipop  it  what  sense  he  pleased,  certainly  he 
weiild  have  contented  himself  in  the  general 
niuse  of  equivocation,  or  mental  reservation, 
and  he  would  never  have  exposed  hb  sense  to 
the  world,  in  which  he  look  this  oath,  whereby 
he  beoaoie  'absolutely  iixed  and  determined  to 
the  oath,  in  thut  particular  sense,  and  so  had  no 
latitiide  of  shnfflmg  off  the  energy  or  obtiga- 
tioo  of  the  oath  :  and  iiis  likewise  acknow- 
ledged, that  the  cases  alledgd  in  the  reply  are 
ttroe,  viz.  that  the  person  is  guilty  of  nerjur]^, 
*  si  ali<{uo  novo  commento'  he  would  elude  ms 
oath,  or  who  doth  not  fulfil  tlie  oath  in  the 
tense  of  the  tmposer.  But  that  does  not  con- 
cern this  ease  :  for  in  the  foresaid  citation,  a 
person,  aAer  he  has  taken  an  oath,  finding  out 
flome  new  conceit  to  elude  it,  he  is  peijured  : 
but  in  thb  case,  the.  pannel  did  at  and  before 
his  taking  the  Test,  declare  the  terms,  in  which 
he  undcnrtood  it ;  so  that  this  was  not  *  novo 
aliqao  commento'  to  elude  it.  And  the  other 
case,  where  a  party  takes  it  in  the  sense  of 
•othoffity,  but  has  some  subteriuffe,  or  conce^- 
cdexplanation,  it  is  acknowledged  to  Be  peijury . 
But  in  this  case  there  was  no  coioc^led  ex- 
pkuMtioD ;  but  it  was  publicly  expressedy  and  an 
CKphmatioo  given,  which  the  paonel  designed, 
and  understood  as  the  meaning  of  authority, 
and  had  ground  to  believe  he  was  not  imstaken 
Moe  upon '  that  exfilanation  he  was  received 
and  attowed  to  sit  and  vote  in  council. 

And  as  to  that  part  of  the  reply,  that  ex- 
plains the  treason  there  can  be  no  treason  in 
the  immieVs  case,  because  the  express  act  of 
f9«mdsiliip«Oy  detb-wate  cirfyca 


the  constitution  of  the  parliament :  and  I  am 
sure  his  majesty's  advocate  cannot  subsume 
in  these  terms  :  aud  therefore  in  the  reply  ha 


tioDs  in  general,  and  without  the  king,  are  high 
and  treasonable  words  or  designs,  and^such  as 
the  party  j^leases,  and  such  designs  as  have 
been  practised  in  the  late  times.  And  that  even 
the  adjection  of  fair  and  safe  words,  as  in  the 
covenant,  does  not  secure  fmm  treasonable  de- 
signs ;  and  that  it  was  so  found  in  Balmerino't 
case,  though  it  bear  a  &ir  narrative  of  aa 
humble  supplication. 

It  is  replied,  that  the  usurpation  of  making 
of  laws  is  undoubtedly  treasonable,  but  no 
such  thing  can  be  pretended  or  subsumed  in 
this  case :  for  albeit  the  pannel  declares  his 
explanation  to  be  a  part  of  his  oath,  yet  he 
never  meaned  to  imfM»e  it  as  a  part  of  the  law, 
or  that  this  explanation  should  oe  a  thing  dis- 
tinct, or  a  separate  part  even  of  his  oa£,  for 
his  explanation  bein^  exegetic  of  the  several 
parts  of  the  oath,  it  is  no  distinct  thing  from 
the  oath,  but  declared  to  be  a  part  of  the  oath 
de  natura  ret.  And  it  was  never  pretended^ 
that  he  that  alledged  any  thinff  to  he  de  na- 
tura reif  did  say,  that  that  was  distinct  and  se- 
parate, which  were  a  contradiction.  And 
therefore  the  argument  is  retorted,  the  pannel 
having  declared,  this  explanation  was,  de  na» 
tura  rei,  implied  in  the  oath,  1»?  necessarily 
made  this  explanation  no  addition  or  extentioa 
of  the  oath.  So  that  for  all  thin  explanation, 
the  oath  is  neither  broader  nor  longer  than  it 
was. 

And  as  to  these  words,  *  I  do  not  mean  to 

*  hind  up  myself  in  my  station,  and  in  a  lawful 
'  way  to  wisn  and  endfeavour  any  alteration  1 

*  think  to  the  advantage  of  church  or  state, 
^not  repugnant  to  the  Protestant   Religion^ 

*  and  my  loyalty.'  It  is  a  strange  thing  notr 
this  clause  can  oe  drawn  in  question,  as  trea- 
sonable, when  it  may  with  better  reason  be  al- 
ledged,  that  there  is  no  ^ood  subject  but  is 
hound  to  say  it.  And  albeit  the  words  to  *  en- 
deavour in  my  station ;'  be  words  contained  lA 
the  oovenant,yetthat  is  no  reason  why  two  WOrds 
in  the  covenant  may  not  be  made  use  of  in 
another  very  good  and  loyal  sense.  And  there 
is  no  man  that  shall  have  the  honour  either  to 
be  entrusted  by  his  m^esty  in  his  council,  or 
any  other  judicature,  or  to  •  be  a  member  of 
parliament,  but  he  b  bound  by  his  loyal^  to 
say  the  same  thing.  And  there  Was  never  a 
clause  more  cautiously  exprest ;  for  the  worda 
run,  *  to  endeavour  any  alteration  I  shall  think 
» to  the  advantage  of  church  and  state.'  And 
though  that  was  sufficient,  ^  et  the  chiuse  is  so 
cautiously  conceived,  that  it  contains  another 
restriction,  '  not  repugnant  to  religion  aUd  his 

*  loyalty.'  So  that  except  it  could  be  alledged, 
that  a  mati  by  lawful  means,  to  the  advantage 
of  church  and  state,  consistent  with  his  religion 
and  loyalty,  could  make  treasonable  alteratious, 

and  iwfyMOQ*  vpoo  th^  gof«nnaenl  aiul  i9»* 
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ifarchy,  which-  are  the  highest  coatradictioiis 
imaginable,  there  cm  be  uotLing  against  the 
pantiel .  And  albeit  the  clause, '  any  alteratioDS,' 
lijlght,  \%ithuut  the  restrictions  and  qualifica- 
tions foresaid,  be  generally  extended,  yet  the 
|)recediiig'  words  of  ^  lauful  way,'  and  the  ra- 
tional interpretation  of  the  emission  of  words, 
especially  before  a  solemn  judicatory,  leaves 
no  place  or  shadow  to  doubt,  that  these  alter- 
ations were  no  fundamental  or  treasonable  al- 
terations, but  such  as  the  frailty  of  human 
affkiis  and  constitutions,  and  vicissitude  of 
thiugfs  and  circumstances,  do  constantly-  require 
in  the  most  exact  constitutions  under  Heaven, 
Aud  the  clause  does  not  so  much  as  import, 
that  there  is  a  present  necessity  of  alteration,  : 
but  it  was  a  necessary  and  rational  prospect, 
that  albeit  at  present  all  things  under  Heaven 
bad  been  done  to  secure  the  religion  and  go- 
Ternment,  yet  there  might  occur  cases  that 
would  i^utre  new  helps,  alterations,  and  re- 
ihedies.  And  it  is  not  pretended  in  this  eaae 
for  the  pannel,  that  he  dcsirr;s  to  alleviate,  or 
\»ke  oflT  words  truly  treasouablff,  or  having  an 
ill  design,  by  the  mixing  of  fair  and  safe,  du- 
tilnl  and  suomlssive  expressions,  which  indeed 
are  jjrotestations  contrarue  facto.  For  there  is 
nothing  in  his  explanation,  that  either  in  his 
design,  or  in  tlie  words  themselves,  beinsp  ra- 
tionally and  naturally  interpreted,  can  mfer 
the  cnmes  CLelled,  or  any  of  them.  Andtlie 
pannePs  known  principles  and  known  prac- 
tices, do  not  onlv  clear  that  loyalty  that  he  has 
jyrofest  before  the  lords  of  justiciary,  and  in- 
structed by  miquestionable  documents,  hut 
they  put  him  far  from  the  suspicion  of  these 
damnable  principles  related  in  the  reply,  of 
which  the  wIkJc  tract  «f  his  life  bath  been  an 
entire  evidence  of  his  ahhorrency  and  detes- 
tation. And  in  the  last  place,  it  is  thought 
ttrange,  why  that  should  be  represented  as  an 
iflront  or  disgrace  to  the  goveniment,  that  the 
^riiament  imposed  a  Tei»t  which  the  pannel 
is  not  able  to  take  simply.  And  it  is  not  pre- 
tended, that  he  hath  defamed,  written  or  spoken 
against  the  Test  itself,  or  for  the  inconveni- 
ence of  it ;  but  only  that  he  bath  not  beea 
able  to  sec  the  good  ground  upon  w  hich  it  may 
•be  simply  taken.  And  this  were  to  condemn 
bim  for  want  of  sight  or  sense,  when  the  law 
bath  punished  no  man  for  not  taking  the  Test, 
but  only  turiied  him  out  of  the  government. 
And  it  is  as  strange  an  inference,  tnat  because 
the  pannel  declares,  he  believes  the  parliament 
medned  no  contradiction,  and  would  take  the 
Test,  in  as  far  as  it  is  consistent,  that  therefore 
b«  sairf,  the  parliament  imposed  cootradic- 
ti'^ns  :  wbirh  u  so  far  fro:.i  a  rational  induction, 
that  the  cohtniiJIctiun  of  these  subsnmptions, 
in  all  coDgruity  of  language  and  sense,  is 
necessarily  true.  And  thaefore  the  last  part 
i>f  that  clause,  <  in  so  far  as  it  is  consistent,'  is  a 
iBonseqnence  inferred  upon  the  former,  viz.  I 
believe  the  parliament  designed  to  impose  no 
contradictions :  Erjro,  I  take  the  Test  as  con- 
sistent, and  in  so  far  as  it  must  be  consistent, 
if  the  parliament  did  not  impose  goatnidiiclions, 


as  certatolj  ttiej  have  not ;  and  to  oMiviaeb 

the  world,  that  m  this  sense  this  exphnafinn  is 
receivable,  it  was  proposed  in  council,  and  al* 
lowed,  and  therefore  without  the  highest  te^ 
flection  it  cannot  now  be  quanelled. 

%  Geome  Lockha^'s  Second  Ptsa  for  the 
Earl  of  Argyle,  byway  of  Reply  upon 
the  King's  Advocate. 

Sir  George  Lockhart  dujilies,  that  the  de- 
fender repeats  and  oppones  his  former  defeooee, 
which  are  no  way&ehded,  nor  satisfied  by  the 
reply  made  by  hu»  majesty's  advocate.     And 
although  it  be  easy  for  the  king's  advocate, 
out  of  his  zeal,  to  pretend  and  argue  crimes  of 
the  highest  nature  upon  inferences  and  coo- 
sequences,  neither  consistent  with  the  pannei'a 
design,  nor  with  his  words  and  expressions  ^ 
yet  there  cannot Ibe  a  more  dan§[erous  founda- 
tion laid,  for  Uie  security  and  mterest  .of  the 
S^vemment,  and  the  security  and  protection  <^^ 
e  subiects,  than  that  crimes  should  be  in- 
ferred but  from  clear,  evident,  and  express 
laws,  and  plain,  palpable  contravention  of  these 
laws :  it  being  both  against  the  laws  ^  God 
and  man,  that  a  man  should  be  made  an  o€» 
fender  for  a  woni,  and.  especially  for  expres- 
sions which,  according  to  sense  and  reason, 
and  considering  the  time  and  place  where  they 
were  spoken  by  the  pannel,  vLt-  as  a  memlw 
of  his  majesty's  privy -council,  and  in  presence 
of  his  royal  highness    and  the  membets  of 
council,  and  when  required  to  take  tlie  Test, 
were  safe  and  innocent:  and  it  were  against 
all  law  and  reasoQ,  to  suppose  that  the  paimel 
either  did,  or  designed  to  do  any  thing  whi^ 
may,  or  did  import  the  crimes  hbelled  against 
him.    And  whereas  it  is  pretended,  tiiat  the 
oath  required  and  imposed  by  act  of  parha- 
mant  was  for  the  security  of  me  ^fovemment  i 
and  that  the  pannel,^by  his  explication,  docs 
evade  the  oa&,  by  taking  it  only  so  far  as  it  is 
consistent  with  the  Protestant  Beligioa,  and 
his  own  k>yalty,  whereof  he  was  jui^.    ]t  is 
answered,  that  the  pretence  is  qaost  unwar- 
rantable, and  the  securi^  of  his  majesty's  go- 
vernment is  not   at  alf  endangered  (as  God 
forbid  it  should)  though  the  pannel,  and  a 
thousand  more,  had  simplv  refused  the  Test,  or 
had  taken  it  in  a  sense  which  does  not  satiflljr 
the  law;  it  being  competent  to  public  aothoritj 
to  consider,  whether  the  panners-  oatli,  in  the 
terms  of  the  expUcation  wherein  he  did  lake  it» 
does  satisfy  the  act  of  pariiament  or  not ;  and 
if^iot,  there  can  be  no  rational  oonseqaenee  in* 
ferred  thereupon,  but  that  he  is  hiMoias  a  re- 
fuser of  the  oath,  and  hable  to  the  certification 
of  the  act  of  parliament,  of  not  assuming  sod 
continuing  in  any  public  trust :  and  no  nocn 
was  iqtended  or  desijg^ed  by  the  act  of  par* 
liament  itself^  than  strictly  to  make  the  ooln  in 
the  true  and  genuine  sense  and  meaning  of 
the  pariiameut,  an  indispensable  quatificatiaa 
of  persons  admitted  to  public  trust :  so  that  it 
is  not  at  all  material  to  dispute,  whether  the 
pannePs  explication  can  be  looked  upon  aa  a 
fuU  satisiaoUoA  of  the  act|  which  moClHr  ii 
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AooM  ornot,  f  t  ^ian  import  no  crime  against 
him,  it  not  being*  consislent  with  aense  and 
veaaop,  that  a  person  wbo  abooiutelv  refuaeth 
the  Teat,  upon  the  acrupuloaity  of  his  consci- 
ence, albeit  he  be  not. capable  of  |iublic  trast, 
abodd  be,  notwithstanding,  looked  upon  as 
guilty  of  no  crime:  and  yet  another  who  was 
willing  to  go  a  greater  length,  albeit  he  did 
demur  and  scruple  as  to  the  full  lengfth,  that 
he  should  be  reputed  criminal  and  g^lty  of  a 
<^mc. 

II.  The  pannel  repeats,  and  conjoins  with 
this  the  grounds  above-mentioned,  contained 
in  his  defences,  viz.  That  neither  the  crimes 
libelled,  nor  any  other  crime  were  ever  pre- 
tended or  made  use  ot  against  any  others, 
who  did  spread  abroad  obj^stions  of  an  high 
nature,  which  yet  were  so  favourably  looked 
lipon^  as  to  l»e  construed  only  to  proceed 
from  scrupnioaty  of  conscience,  as  also  the 
satisfactkm  endeavoured,  is  in  such  terms, 
4ind  by  such  condescensions,  as  do  take  in 
and  justify  the  whole  terms  of  the  explication 
iioeifeii* 

.  Iris  of  great  moment,  and  whereof  the  lords 
of  justiciary  are  desired  to  take  special  notice, 
both  for  clearing  the  absolute  innocence  of  the 
pannel'a  meaning  and  intention,  and  to  take 
oflf  all  possible  miaoonstruction  that  can  be 
wrested  or  detorted  from  the  tenor  and  ex- 
presskms  of  the  libelled  explication,  tl^at  the 
pannel  was  put  to,  and  required  to  take  the 
oatht  before  the  lords  &i  his  majesty's  privy- 
ooundl  did  pass  and  publish  their  proclamation 
exfkmtaoe  tlie  oath,  and  declaring  the  genuine 
aense  ami  meaning  thereof,  namdy,  that  it  did 
not  tie  to  the  whme  articles  of  the  Conlession 
of  Faith,  ratified  by  act  of  parhament,  James 
6,  and  which,  as  to  se\'6ral  arttclca  thereof,  had 
occasioned  the  scruples  and  difficulties,  and  al- 
lodged  ittoonsiatency  uid  oontradictioin  betwixt 
the'last  part  of  the  oath  and  the  said  confession, 
and  betwixt  some  of  these  articles,  and  the 
cwicnt  of  the  Protestant  doctrine,  received  and 
oODtaincd  in  the  synttuniue  of  the  Protestant 
oonfesaions.  And  therefore  if  the  pannel  at  that 
time  did  think  fit,  for  the  clearing  and  exonera- 
tioncf  his  own  consci«iioe,  to  use  the  expres- 
sions in  the  exphcation  libelled,  and  yet  wkh 
•o  much  doty  and  omfidenoe  of  the  parlia- 
ment's jttstiee,  as  to  their  meaning  and  inten- 
tion, *  that  the  parliament  never  intended  to  im- 
pose eontradictory  oadis ;'  and  that  he  *  did  take 
« it  so  far  ai  it  was  consistent  with  itself,  and  the 
*  PfoSestant  religion,'  not  knowing  then,  whe- 
ther the  whole  conft«sion  was  to  he  reputed  a 
part  of  the  oath,  and  donbting  thereanent ;  and 
which  the  lords  of  his  majesty's  privy-council 
and  his  sacred  majesty  by  his  approbation 
sinoe,  have  thought  a  difficulty  of  so  great 
manient,  as  it  was  fit  to  clear  the  same  by  a 
paUic  procfatmation ;  how  now  is  it  possible, 
that  aay  judicatory  under  Heaven,  which  pro- 
ceeds  upon  thesohd  grounds  of  law  and  reason, 
and  who  (it  cannot  be  doubted)  will  have  a  just 
regard  to  the  intrinsic  principles  of  justice, 
Wto  40  «Bsa?t  security,  thst  they  can  now 


bdieve  all,  or  any  of  the  dimes  libelled,  should 
be  in  the  least  inferred  from  aU,  or  any  of  tha 
expressions  contained  in  the  said  explication  ? 
But  that  on  the  contrary  it  was  a  warrantalila 
allowance,  and  Christian  practice,  condemned 
by  the  law  and  custom  of  no  nation,  that  havings 
scruples  in  the  matter  of  an  oath  which  should 
be  taken  in  truth,  judgment,  and  rigfhteousness, 
and  upon  full  deliberation,  and  with  a  full  as- 
surance and  sincerity  of  mind,  that  he  did 
plainly,  openly,  and  clearly  Heclare  the  sense 
m  which  tie  was  willing  to  take  it ;  and  if  au- 
thority did  allow  it  as  me  s^enuine  sense  of  the 
oath,  tlie  paimel  to  be  holden  as  a  taker  of  the 
oath :  And  if  upon  farther  consideration,  au- 
thority think  not,  that  habetur  pro  rtcusante, 
and  a  reiiiser  of  the  oath,  but  no  ways  to  be 
looked  upon  as  a  criminal  or  guilty  person. 

And  the  pannel  repeats  and  conjoins  with  this 
point  of  reply,  that  pcnnt  in  his  defence  where* 
by  he  positivdy  onffers  to  prove,  1.  That  hia 
explication,  and  the  sense  wherein  he  took  the 
oath,  was  heard,  and  publicly  given  and  re* 
ceived  in  council,  anu  the  pannel  thereai^ 
allowed  to  take  his  place,  and  sit  and  vote  in 
that  Sederunt. 

The  pannel  also  ofiers  positively  to  prove. 
That  the  tenor  and  terms  of  his  sense  and  ex- 
phcation wherein  he  did  take  the  oath,  is.  con*" 
tained  in  that  solid,  learned,  and  pious  Vindica« 
tion,  written  by  the  bishop  of  Kdinburgh,  in 
answer  to  the  objections  and  alledged  inconsis- 
tencies and  contradictions  in  the  oath,  and 
which  Vindieation  was  publicly  read  in  council, 
and  so  far  approved,  that  it  was  allowed  to  be 
printed  and  published,  and  was  accordingly  dis- 
persed and  spread  abroad.  And  it  is  not  of  tha 
least  import,  that  the  proclamation  of  the  lorda 
of  privy-comicil,  although  he  does  only  allow 
the  same  to  be  taken  by  the  clergy,  yet  at  tha 
same  time  they  expressly  declare  the  genuine 
sense  and  meaning  of  the  |terliament  not  to 
comprehend  the  wjide  articles  of  the  Confes-* 
sion,  which  was  not  cleared  before  the  pannd'a 
taking  his  oath. 

And  whereas  It  is  pretended.  That  the  acit 
of  parliament  tibelled  upon,  against  leaaing^- 
mafors,  depravers  <tf  his  majesty's  laws,  d<^ 
obtain  and  take  place,  where-ever  tnere  are  any 
words  or  expressions  that  have  a  tendency  in 
themselves,  or  by  a  natural  consequence,  and 
rational  inferences,  to  reflect  upon  the  govern- 
ment, or  misconstrue  his  majesty's  proceed* 
ings ;  and  that  the  exphcation  libelled  is  sueh« 
and  that  it  was  found  so  in  the  case  of  Bal- 
merino,  idbeit  it  was  drawn  up  by  way  of 
fawnble  petition  and  address  to  his  m^esty, 
and  with  great  protestations  and  expressions  of 
Uiyahy.  It  is  answered,  the  acts  of  parlia- 
ment  lihelled  upon  are  opponed,  and  the  43d 
act,  par.  8  James  6,  and  the  other  acts,  making 
the  depmving  of  his  majesty's  laws,  tb  ba 
crimes,  do  expressly  require,  that  speeches  sa 
judged  be  perverse  and  licentious  speeches,  e* 
natura  ma  probrota  and  reproachful,  and  spoka 
oftimo  defamandij  and  which  could  not  receiva 
any  amr  ratioiial  constractioD;  which  camiot 
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in  jthe  least  be  applied  to,  or  subsumed  upon  tbe 
words,  or  explication  given  in  by  the  pan- 
neL  And  law  and  reason  never  infers  nor  pre- 
sumes a  crime,  where  the  thing  is  capable  of  a 
fair  and  rational  construction,  and  where  it  was  ' 
done  ^u^tfm  and  puUii:)^,  and  in  presence  of  his  ' 
majesty  *9  high  couimissioner,  and  lords  of  his 

aesty 's  priv^  -counsel,  whereof  the  pannel 
the  honour  to  be  a  member,  persons  com- 
mitting and  designing  to  commit  crimes  mak- 
ing use  of  tuues  Slid  places,  and  companies  of 
another  nature,  on  whom  their  suggestions  and  , 
insinuations  may  prevail.  But  it  is  a  violence  ; 
to  tbe  common  reason  of  nnankind,  to  pretend,  | 
that  a  person  of  the  panders  quality,  having  | 
the  honour  to  serve  his  majesty  in  the  most . 
eminent  capacities,  and  devoted  to  his  ma-  i 
jesty 's  interest  and  service,  beyond  the  strictest 
ties  of  duty  and  allegiance,  by  the  transcend- 
ant  fitvours  he  had  received,  that  the  pannel 
in  those  circumstancea,  and  in  presence  of  his 
royal  hitfhness  and  lords  of  priv^r-ooimcil, 
should  design  to  declaim,  and  de  Jacto^  de> 
claim  against  and  defiune  his  majesty's  govern- 
ment;. To  suppose  this  is  absolutely  contra- 
dictory to  the  common  principles  and  practices 
of  law,  and  common  topics  of  reason. 

And  as  to  Balmerino's  case,  it  is  answered, 
that  the  lords  of  justiciary  are  humbly  desired 
to  ^11  for  and  peruse  the  said  petition  and 
books  of  adjoumaL,  which  was  oertainly  a  de- 
fiunatory  libel  of  his  majesty's  father  of  biased 
memory^  and  of  the  states  of  parliament  in  the 
highe!it  degree,  bearing  expressly,  that  there 
was  nothing  deigned  but  an  innovatioik  of  the 
Protestant  religion,  and  tbe  subvfision  and 
overturning  the  liberlies  and  privil^cs  of  the 
parliament,  and  the  constitutions  of  the  artidea, 
and  other  things  of  that  kind,  which  made 
c^rtainljr  of  itself  a  most  viUamoos  and  exe- 
crable hbel,  containine  the  highest  crimes  of 
Treason  and  Perdueluon,  and  was  not  capable 
pf  any  good  .sense  or  interpretation,  but  was 
absolutely penucious  and  destructive:  SotbMt 
it  is  in  vain  to  pretend,  that  tbe  said  libel  did 
^ntain  pre&ces  and  protestations  of  loyahy, 
which  no  law  regards,  even  in  iimpiki  injuria 
ft  maUdictOf  thou^^h  committed  by  a  private 
persoo)  cum  pr^oiume  talvo  htmore^  or  the 
Eke,  and  wluch  were  certainly  ridic^iloiia  to 
sustain  in  a  libel  concerning  crimes  of  treason. 
.  And  whereas  it  is  ureteaded,  that  though 
others  were  guilty  of  these,  crimes,  it  does  not 
excuse  the  earl :  and  that  the  lords  of  privy 
council  cannot  i^^mit  crimes ;  and  the  neffli- 
pence  of  the  king's  officers  camotprgudge  his 
mterest.  It  is  answered.  The  pannel  isTery 
confident,  that  neither  the  lords  of  his  ro^esty 's 
nrivy -oouncil,  consisting  of  persons  of  eminent 
loyalty  and  judgment^  nor  his  mmesty's  offi- 
cers, were  capable  of  ^y  such  escape  as  is 
pretended :  and  if  the  leaor  of  the  pannel's  ex- 
j»lication  did  in  the  least  import  the  high  and 
infamous  crimes  Ubelleil,  as  beyond  ail  perad- 
venture  it  does  not,  it  were  strange,  how  tbe 
«aoke  beiog  contained  in  the  foresaid  Vindica- 
$^fm,  si&d  wa  whole  dauses  theraof  justified. 


that  tins  should  have  been  lodced  on  as  n<r 
crime,  and  allowed  to  be  published.  And  the 
pannel  neither  does,  nor  needs  to  make  farther 
usetherfeof,  but  to  convince  all  disinterested 
persons,  that  his  expUeation  can  import  na 
crime.  ^ 

And  whereas  it  is  pretended,  that  the  crime 
of  treason  is  inf«*rred  from  the  fundamental 
laws  of  tlie  kingdom,  and  irom  that  ctaose  of 
the  jpannel's  explicatioB,  wherdby  hededaresy 
he  IS  not  bound  up  by  any  thing  in  this  oath 
not  to  endeavour  any  alteration  io  a  la%rful 
vray :  which  bebg  an  indefinite  nn^ositioD,  is 
equipollent  to  an  universal,  and  is  npon  the 
matter  coincident  with  a  clause  whidi  was  re- 
bellions in  its  consequences,  contained  in  the 
Solemn  League  and  Covenant  It  is  answered, 
that  it  is  strange,  how  such  a  plain  and  iom^ 
cent  dause,  whereby,  beyond  all  question,  he- 
does  express  no  more  than  was  natnraliy  im- 
ported in  the  oath  itself,  whether  exprest  or 
not,  should  be  made  a  foundation  to  import 
the  crime  of  treason,  which  no  lawyer  erer  al* 
lowed,  except  wirane  it  was  founded  unon  ex-^ 
press  law  ei /lice  sieridMfMi  c^Mir  ;  ana  indeed 
if  such  stretches  and  inforenoes  can  make  meo 
guilty  of  treason,  no  man  can  be  seeaie.     And 
uie  words  in  thepannd's  dedaratioa  are  pfau 
and  dear  (yet  non  sunt  eavUlanda)  and  inipon 
no  more,  but  that,  in-his  station,  and  in  a  nw- 
lul  way,  and  coosis^nt  with  the  ProteslBat  re- 
ligion and  hisloydty,  he  mishtendeayoar  any 
dteration  to  the  advantage  or  church  and  state. 
And  was  there  ever  any  loyal  or  ratMwal  sab- 
ject,.thal  does,  or  can  doiibt,  that  this  is  tbe 
natural  import  of  theoath?  And  indeed  it  were 
a  strange  oath,  if  it  were  capable  of  another 
sense,  and  bemg  desired  for  the  security  e€ 
the  government,  shouul  bind  up  men's  bands 
to  (?onciur  for  its  advantage.    And  how  was  it 
possible,  that  the  pannd,  or  any  other  in  tbe 
capaci^  of  a  privy  counsdlor,  or  a  menaber  of 
Uie  parliament,  would  have  satisfied  hia  dnty 
and  allegiance  in  other  terms?  And  whereas  it 
is  pretended,  that  there  was  the  like  oaee  in 
the  pretended  Leac^  and  Covenant,  it-is  an- 
swered, the  assertion  is  evidently  a  misteke  ; 
and  tboogh  it  were,  the  argnment  is  altogetbev 
inoonsequsntid :  for  that  Lea^^  and  Covenant 
was  trettwmable  in  itself,  as  heme  a  eomhinatiun. 
entered  into  without  his  mdesty's  authority, and 
was  tressoaable  in  die  glosses  that  were  put 
upon  it^  and  was  imposed  by  absdete  violenoe 
on  the  subjects  of  this  kii^onv  and  bow  can 
the  pannel  be  in  the  least  su|ipoesd  to  have  had 
any  respect  to  the  said  League  and  Covenant, 
when  he  had  so  often  taken  the  dedarataon, 
disowning  and  renounciag  it,  aa  an  nnlnwtul 
and  sinftu  oath,  and  eoncuvred  in  the  uiany 
excelleat  laws  and  acts  of  parhamentmade  t»y 
his  mi^esty ,  ooodenmintf  the  same  as  r>«*f^**nnf 
and  treasonable?  And  whereas  it  is  protended, 
that  tlie  pannel  is  guiky  of  pei^Hi'^*  hnein^ 
taken  the  oath  in  aaciber  sense  -thMt  was  eon* 
sisteui  ^M\  the  genuine  sense  of  tiie  parlin* 
ment,  and  that  by  the  authority  died,, be  doth 
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«]way8  to  be  tmken  in  the  Mose  <»r him  that  ini' 
poseth  the  oath :  ft  is  answered,  the  pretence 
ta  mest  groundless,  and  perjniy  never  was,  nor 
cani)e  inferred,  bat  by  die  coinaiissioQ,  or 
omission  of  semethrag  directly  contrary  to  the 
4NUh.  '  And  although  it  is  true,  that  Where  an 
oalh  is  taken,  without  any  declaration  of  tlie 
emcsB  sense  of  the  persons  who  take  it,  it 
^n^  wb  pana  perjurii^  in  the  sense,  not  of. 
the  taker,  bat  of  the  imposer  of  the  oath,  be- 
canse  expressing  no  sense,  law  and  reason  pre- 
anmes  there  is  a  faH  acquiescence  in  the  sense 
tind  meaning  of  the  imposer  of  the  oath :  and 
then  if  an  oath  be  not  so  taken,  he  that  takes 
It  is  guilty  of  peijarv.  Yet  there  was  never 
lawyer  nor  divine,  Popish  or  Protestant,  bnt 
^ree  in  this,  that  whatever  be  the  tenor  of  the 
oath,  if  before  the  taking  thereof,  the  partv  in 
•express  terms  does  publicly  and  openly  declare 
the  sense  in  which  ne  tskes  it,  it  is  impossible 
it  can  infer  the  crime  of  perjury  against  him  in 
«ny  other  sense,  this  not  being  eommentum 
excofitatumy  after  the  takinof  o^*  the  oath.  And 
if  this  were  not  so,*  how  is  it  possible,  in  sense 
^cnd  reason,'  fStrnt  ever  any  expHcittion  or  sense 
coaM  solve  the  scruples  of  a  man's  conscience  ? 
For  it  might  be  always  pretended,  that  not- 
-^nthslanding  of  ihe  express  sense  wherehi  he 
UmAc  it,  he  shouM  be  guilttjr  of  perjury  from 
another  sense.  And  that  this  is  the  irrefraga- 
ble opinion  of  all  divines,  of  whatever  persua- 
«ion,  is  not  only  clear  from  the  authority  above- 
jnentioned,  even  those  who  allow  of  reserved 
Mnses,  but  more  espedally  by  the  universal 
•floffirage  of  all  Protestant  divines,  who  thongh 
4hey  do  abominate  all  thon^fhts  oC  subterfuges 
or  evasions,  after  taking  oi  the  oath,  yet  they 
do  alwajFV  allow  and  advise,  for  the  safety  and 
security  of  a  doubting  and  scrupulous  con- 
iMience,  that  they  shomd  express  and  declare, 
More  die  taking  of  the  oatti,  the  true  sense 
and  meaning  wbereiB  diey  have  freedom  to 
take  it ;  and  for  which  Sanderson  de  Juramento 
is  cited.  Preleot  6,  sect  10,  page  75,  where 
'his  words  are,  *  sane  vt  inte  jurandnm  omnia 
-*  reole  fiant,  expedit  ntde  verborum  sensa  inter 
>  omnes  paites  <(aanim  interest  li^uido  constet, 
'  qood  veleribas  diclom,  liquido  jumre.'  And 
«n  oath  bein^one  of  the  highest  acts  of  devo- 
tion, containing  cmltttm  latrue,  there  is  nothing 
more  consonant  to  the  nature  of  all  oaths,  and 
4o  that  candour,  ingenuity,  and  christian  sim- 
plicity, which  all  law  and  religion  requires  in 
•uch 


The  King's  Advocate's  Thfrd  Plea  against  the 

£arl  of  Argyle. 

'  His  majesty's  advocate  conceives  he  has  no- 
rthing to  answer,  as  to  depraving,  leasing  roak* 
ing.  and  misinterpreting,  &c.  save  that  this 
«m- was  only  designed  to  exclude  recusants  : 
tnd  oensequently  Aepannel  may  thereby  be 
(debarred  from  his  offices,  but  not  made  guilty 
of  a  mme.  To  which  be  triplies ;  if  ever  toe 
Mitfaad  siinply  refused,  that  had  been  troe ; 
but  thatdidnotall  excuse  f^m  defaming  the 
liW,  for  a  dduMr  as  aotpimisbai  for  remitig, 
hot  far  drfaming . 


If  he  had  simply  refused,  the  government 
had  been  in  no  more  hazard ;  but  if  meh  will 
both  retain  then*  places,  and  vet  ti^e  the  same 
in  sttch  words  as  secure  nut  the  government,  it 
were  strange  to  think^  that  the  design  of  the  law 
being  to  secure  against  men's  possessing  who 
will  not  obey,  that  yet  it  should  allow  them  pos- 
session who  do  not  obey.  Nor  is  the  refuser 
here  in  a  better  case  than  the  earl,  and  others, 
whooffei*ed  to  obey,  because  it  is  the  defom- 
ingthe  law,  as  ridicutous  and  inconsistent  with 
that  Protestant  religion,  and  leasing-making 
betwixt  the  king,  the  nobility,  and  the  people, 
the  misconstruing,  and  misrepresenting,  as  hath 
been  formerly  urged,  that  puts  the  earl  in  a 
worse  condition.  And  all  those  atvuments 
might  as  well  be  urged  for  any  who  htd  uncon- 
trovertedly  coubravened  these  acts,  as  for  the 
panneL 

Whereas  It  is  pretended,  that  the  king  emit- 
ted a  proclamation  to  satisfy  dissenters  ;  it  is 
answmd,  that  the  proclamation  was  designed 
iwrnone  who  had  been  members  of  parliament, 
and  so  should  have  known  the  sense;  but  if 
was  designed  for  mere  ignorants,  not  for  such 
as  had  defomed  the  law,  which  is  still  here 
charged  upon  the  panneL 

As  to  the  article  of  treason,  it  is  conceived^ 
that  it  is  unansfwrahly  founded  upon  the  com- 
mon-law, discharging  all  men  to  make  altera* 
tion  of  the  government.  As  to  which  tfiere 
needs  no  express  statute,  that  bebg  the' very 
essence  of  government,  and  needing  no  laws. 
Like  as  it  falls  positively  under  all  the  laws  that 
dischaigie  the  assuming  the  r03ral  or  legislative 
power :  for  to  alter  the  government  is  insepa<* 
rably  united  to  the  crown.  Like  as  the  sub- 
sumption  is  as  clear,  the  express  words  not 
bearing,  that  the  earl  reserves  to  himself  a 
power  to  propose  to  his  majesty  any  alterations, 
or  to  concur  to  serve  his  majesty  in  making  al- 
tetatkms,  but  owning  in  most  general  and  ar- 
bitrary terms,  lowi^Jh.  and  en<kavour  any  al- 
teration he  shonld  think  fit  for  the  advantaga 
of  church  or  state,  and  not  determining  any 
thin^  that  could  bind  him  otherwise  than  ac-( 
cording  to  his  own  pleasure :  For  the  word 
[lawfo1]is  still  subjected  to  himself,  and  as 
subjoined  to  it,  '  as  he  shouM  think  fit,'  which 
governs  the  whose  proposition ;  and  in  that 
senae,  and  as  the  words  are  here  set  down,'tiie 
greatest  rebel  in  Scotland  wil^  subscribe  that 
explanation :  For  there  is  no  man  but  will  re- 
strict himself  to  a  lawful  obedience,  protiding 
be  be  judge  of  the  lawfulness.  And  seeing 
all  oaths  proposed  for  the  security  of  govern* 
ment  requires  a  certain  depending  upon  the  le* 
gislature,  and  not  upon  the  taker,  it  is  impost 
siblethatthat  end  could  be  attuned  by  any 
qualification,  how  special  soever,  which  ti 
made  todependabeoratdy  upon  the  taker,  and 
not  unoD  tne  legislator.  And  we  have  oAeH 
seen  how  littie  security  there  is  in  those  tfi^ 
dovm  words,  the  very  covenant  itself  havmg 
not  only  the  very  words  above-repeated,  ^m 
attesting  all  the  world  to  bewitanses  to  iheif 
loydty  and  aiiioerinr.    Ajid  as  m  tfaa  IbiiMV 
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initaDcesY  viz.  namg  in  arms,  or  cfjfiomag  the 
lawful  fiuocesior^  there  is  no  covenanter  in 
Scotland,  but  will  say,  he  will  do  neither,  hat 
in  a  lawful  way,  and  in  his  station,  and  in  a 
way  conwstent  with  his  loyaltv,  for  a  man 
were  mad  to  say  otherwise :  But  vet  when 
they  come  to  expiain  this,  they  will  only  do  it  as 
thev  think  fit,  and  will  be  judj^  thenisrives} 
anil  then  will  tell  us,  that  defensive  arms  are  bw* 
ful,  anftl  that  no  popish  successor  should  aocoeed« 
nor  no  successor,  unless  he  subscribe  the  cove- 
nant. And  whereas  it  is  pretended,  that  no  clause 
in  the  test  does  exclude  a  man  from  making  alte- 
rations; it  ia  answered,  that  the  alterations 
which  tne  Test  aUows  are  none  at  all  but  in  su- 
boitiination  to  authority.  And  as  to  the  two 
|K>inte  above-mentioned,  it  excludes  all  altera- 
tions as  to  these  points.  And  as  to  the  mak- 
ing fundamental  alterations,  this  reservation 
alfows  to  make  any  alteration,  and  consequent- 
Iv  fimdamental  alterationa ;  to  preclude  which 
fioeitinismtthis  excellent  bw  was  invented. 

lYhereas  it  is  pretended,  diat  the  pannel  de* 
•igns  not  to  add  any  thmg  as  a  part  of  the  bw, 
hut  aaa  part  of  his  oalh,  it  is  duplied,  since  the 
oath  is  a  part  of  the  law«  whoever  adds  to  the 
oath,  adds  to  the  law. 

Whereas  it  is  pretended,  that  the  crime  of 
pei;pry  cannot  be  inferred  here,  because  all 
divmes  allow,  that  the  taker  of  an  oath  is  still 
allowed  to  declarein  what  sense  he  takes  the 
oath  ;  and  that  this  is  clear  from  Sanderson, 
p«gB  175.  It  istriplied,  that  where  there  are 
tHo  dubious  senses,  lawyers  and  divines  allow, 
that  the  taker  should  dear  himself,  which  of 
the  two  he  take ;  which  is  very  just,  because 
to  which  soever  of  the  two  he  determines  him- 
•e^',  the  legislator  in  that  case  is  sure  of  him : 
But  here  it  is  uot  pretended,  that  there  are  two 
■enses  ;  nor  does  the  pannel  declare  in  which 
of  the  two  he  takes  it,  or  in  what  clear  sense  at 
all  he  takes  it,  which  is  indeed  liquido  Jurart, 
But  here  the  pann^  neither  condescends,  what 
particular  clause  of  the  Test  is  unclear ;  nor 
niter  he  has  condescended  upon  the  articles, 
does  he  condescend  upon  the  sense,  but  in  i^e* 
neral  mysterious  wonls,  where  he  can  neither 
hefbOowed  nor  found  out,  heonlv  takes  it  in  so 
fiur  as  it  is  consistent  with  itself  and  the  pra- 
testant  religion,  reserving  the  squaring  all  by  his 
own  loyalty,  as  he  did  in  the  beginning  declare, 
that  he  took  m  hb  own  sense  ;  by  which  ge- 
neral sense,  neither  is  the  government  secure 
of  any  thing  it  does  oijotn,  nor  couM  he  be  pu- 
nished if  he  transgressol.  Nor  can  it  be  doubt- 
ed, but  perjury  may  be  inferred  by  any  equi* 
vocal  or  evading  sense,  '  inttf  jurandum,'  as 
woU  as  by  breaking  an  oath  afterwards :  Which 
IS  very  clear  fit>m  iknderson,  paga  138.  The 
iroffds  whereof  are,  *  alterum  peourii  genns 
<est  inter  jurandum  detorquere  verba  r  wid 
which  is  tether  clear  by  the  98th  page  ;  but 
above  all,  from  the  principles  of  reason,  and 
fke  necessity  of  commerce  and  govemraeot: 
ror  a  men  may  adhibU  such  gkwses,  even 
whilet  they  swear,  as  may  make  the  oath  nao* 
kssi  wiiat  way  wiU  cither  govnnunoni  or  dom- 


aerce  be  mamteiMd?  And  he  deeeivea  an 
■inch  that  deoetveain  aarearing  ssAni  tMrto» 
as  he  whoafler  he  has  sworn  dees  break  the 
oath,  nay  and  mora  too,  hecaaaa  the  braaiBinfp 
may  oome  from  IbigetfuhieM,  or  other  aeei* 
dents:  ByH  the  evMng  by  geiwfal  clauses^ 
which  bind  no  man,  does  from  tbettrst  inslanoa 
originally  make  all  oatha^  nselesa  and  daam^ 
rous,  and  that  this  mteipwtation  eludes  the 
oath  absolutely  is  very  clear  from  whnt  hath 
been  formerly  debatecf.  For  it  may  he  argnedi 
that  the  earl  broke  the  oath  in  so  fiff  as  dus 
first  dayheswears  the  oath,  which  bean  to  be 
without  any  evasion  (and  most  be  so,  notwith- 
standing  of  whatever  he  could  say:)  and  the 
next  day  he  gives  in  this  evasion,  which  is  a 
downright  notation  of  that  oath  and  inoonsia- 
tentwi&it  Norwas  this  oath  forced,  hut  to* 
luntarily  emitted  to  keep  his  own  places.  And 
it  was  tne  greater  crime  thatit  was  dene  in  the 
council,  becansethat  was  to  make  it  the  mote 
public,  and  consequently  the  more  to  misre^ 
present  the  goyemment. 

AiUr  this  debate,  which,  aocordiag  to  the 
custom  of  the  court,  was  veihatim  dilate  1^ 
the  advocates  of  either  side,  and  written  by  the 
derk,  and  so  took  up  much  time,  and  thn 
court  having  sat  at  least  twelve  hours  witfMNil 
intermission,  it  spumed  till  the  next  day, 
being  Tuesday  the  13th  of  December  at  two  of 
the  ctock  in  the  aflemoon  i:  And  then  the  Eail 
being  again  brought  to  the  bar,  the  following' 
Interioqtiutovr  (that  'u  the  judgment  and  sen* 
lence)  of  the  k>rds  of  jupUactary,  on  the  fhre^ 
going  debate,  waa  read,  and  pronounced  in 
open  court. 

Edinburgb,  December  19,  1681. 

The  Interloquutour  of  the  Lords  of  Justiciary* 

The  lords,  justice-general,  and  commission* 
ers  of  the  justiciary,  having  oonsiderod  the 
libel  and  deMte,  they  sustain  the  defence  pro* 

Kned  for  the  eari  of  Aigyle,  the  pannel,  in  re- 
ion  to  the  perjury  Imelled,  vis.  *  That  ha 
'  emitted  this  eaqilanalion  at,  or  before  his 
'  taking  the  Test,  first  before  has  royal  highneai^ 
'  his  mi^esty 's  high  commissioner,  and&loidB 
'  of  his  mi^esty^s  privy-council,'  relevant,  to 
elude  that  article  of^the  libel. 

The  lords  sustain  the  Ubel,  as  bang  fbnaded 
upon  the  common-law,  and  expUcationlibcUe^ 
and  open  Act  ISO  Pari  8.  James  6,  to  infer  the 
pain  of  Treason, 

.They likewise  sustain. the  libel,  asfhunded 
upon  the  10th  Act,  Pi&rl.  10  James  0,  to  infer 
the  pain  of  death,  and  likewise  snstam  diat 

Crt  of  the  libel  anent  I/sasiag-oiakng,  and 
aang-tellinff,  to  infer  the  Darticnlv  painn 
mentionsd  in  the  several  acts  libelled* 

And  repel  the  virfaoie  other  defenoes,  daplie% 
andqnadmplies,  and  remit  the  libel,  with  the 
defences  anent  the  pegory,  to  the  knowledgo 
of  an  assise. 

Thoeaftertbe  aasiae,  that  ia  the  jury,  hmag 
ooBstitote  and  swom,  vis. 

list  of  th0  Assiflenk--']K(spqmft  Montroer 
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E.  of  Middletoan,  E.  of  Airlie,  £.  of  Perth, 
P.  C,  £.  of  Dolhousie,  E.  Roxburpfh,  P.  C, 
E.  Dumfries,  £.  linliihgow,  P.  C.  lord  of 
Lindoors,  lord  Sinclare,  lord  Bruntisland,  laird 
of  Gosfoord, '  bird  of  ClaTerhoose,  laird  of 
Balnamoon,  laird  6f  Park  Gordon. 

fiis  majesty 's  advocate  adduced  four  witnesses 
to  prove  the  points  of  the  Indictmeift,  remitted  to 
the  kn9wlc>dg«  of  ihe  asaze,  viz.  John  Drum- 
mond  of  Lundie,  then  governor  of  the  castle  of 
Edinburgh,  now  treasurer-deDote,  sir  William 
P&ftemoU,  and  Mr,  Patrick  Inenzies,  clerks  of 
the  privy  council,  and  H.  Stevenson,  their 
under  clerk :  who  deponed,  That  on  the  4th  of 
November,  the  Earl  did  give  in  an  unsubscribed 
explanation  of  the  Test,  whidi  he  refused  to 
Sgn ;  one  of  tlie  witnesses  adding^,  that  he 
heard  him  make  the  same  eiplanation  the  day 
before  in  council,  and  that  it  was  there  aocenteo. 

Then  his  majesty's  advocate  asked,  it  the 
earl  would  make  use  of  his  exculnation  for 
eliding  the  peijury  libelled,  to  wit,  t&at  he  had 
emitt^  the  same  expknation  before  taking  the 
Test,  in  presence  of  his  royal  highness  and  the 
council.  To  which  the  earl  answered,  that, 
ieeing  they  had  sustained  the  libel,  as  to  the 
•Hedged  Treason,  he  would  not  trouble  them 
about  the  perjory :  Especiidly  the  matter  of 
Ihct,  referred  by  the  Interloqnutour  to  his  pro- 
iHition,  bong  of  itself  so  dear  and  notour. 

But  the  truth  is,  the  Intm-loquutour  pro- 
Bounced  was  so  amazing,  that  both  the  earl  and 
his  advocates,  were  struck  with  deep  silence, 
lor  they  plainly  perceived  that,  after  such  a 
judgmeut  in  tibe  case,  all  fhrther  endeavours 
would  be  in  vab,  it  being  now  manifest,  that 
aeeing  the  earl's  innocence  bad  so  little  availed, 
as  that  hb  plain  and  honest  words,  purely  ut- 
tered for  Uie  necessary  satisfaction  of  his  own 
conscience,  and  cleturing  of  his  loyalty,  had 
been  construed,  and  detorted,  to  infer  Leusing- 
maldng,  depraving,  and  treason :  The  tongues 
of  men  and  aoffels,  as  some  of  his  advocates 
also  said,  ooula  not  do  any  good,  and  therefore 
ncitheridid  the  earl,  nor  they  object  any  thine', 
either  against  the  assizers  or  witnesses,  thou^ 
liable  to  obvious',  and  unanswerable  exceptions : 
Nor  did  the  earl's  advocates  say  any  thing  to 
the  assize,  as  the  custom  is,  ana  as  m  this  case 
they  might  well  have  done  to  take  off  the  force 
of  the  evidence,  and  to  demonstrate  that  the 
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denosithms,  instead  of  pfroving  the  indictment, 
m  rather  prove  the  earrs  defences.  But,  as  I 
have  said,  they  now  plainly  saw  that  all  this 
had  been  uimecessary  woik,  and,  in  effect,  were 
of  opinion,  Aat  afler  so  black,  and  dreadful  a 
sense,  put  upon  what  the  earl  had  spoke  and 
done,  m  such  fair,  and  favourable  circum- 
stances, there  could  be  nothing  said,  before 
such  a  court,  which  might  not  expose  ^em- 
selves  to  the  fike  hazaH,  and  more  easily  be 
madeKab*e  to  the  same  miscdnstroction. 

Upon  this  silence,  the  advocate,  taking  in* 
stroments,  protests,  fbran  AsMzeof  Error,  in 
case  the  assizers  should  assoil  or  acquit. 
Whereupon  the  assize  renumng  was  inclosed : 
And,  nher  some  time,  retmrAMl  tiidr  verdict, 

•    YOU  VIIT. 


which  was  read  in  open  court  of  this  te^ 
nour. 

The  Verdict  of  the  Assise.      . 

The  asaze  having  elected  and  dioste  the 
marquis  of  Montrose  to  be  their  chancellor, 
they  all  in  one  voice  find  the  earl  of  Aigyla 
Guilty,  and  culpable  of  the  crimes  of  Treason, 
L^asmg  making  and  Leasing-tdling,  and  find, 
by  plurality  of  votes,  the  said  ean  innOcen^ 
and  Not  Guilty  of  perjury.  , 

Auddien  the  court  again  adjourned:  And 
tibe  privy-council  ^rrote  the  fbllowing  Letter : 

The  Coundl^s  Lettkr  to  the  King,  desiriu^ 
Leave  to  pronounce  Sentence  against  the 
Earlof  Argyle. 

HAtYBOPHOusB,  December  14, 168  !• 
**  May  it  please  your  sacred  majesi^  ;  In 
obedienoe  to  your  m^esty's  Jetter,  dated  the 
16th  of  Noveinber  last,  we  ordered  your  majes- 
ty's advocate  to  insist  in  that  process,  raised  at 
your  instance,  against  the  earl  o^f  Aigyle: 
And  having  allowed  him  a  long  time  for  his 
appearance,  and  any  advocates  he  nleased  to 
empkiy,  and  letters  of  exculpation,  for  his  de* 
fence :  He^  afier  full  debate,  and  clear  proba- 
tion, was  fonnd  Ouil^  of  Treason,  Leasing- 
making  betwixt  your  miyesty,  your  j^liament, 
and  your  people,  and  the  reproaching  of  your 
laws  and  acts  of  parliament.  But  beuuse  of 
your  maiesty's  ietter,  ordaining  us  to  send 
your  miyesty  a  particular  account  of  what  hm 
should  be  fi>und  guilty  of,  before  the  pronounc- 
ing of  any  sentence  against  him,  we  thought  it 
our  du^  to  send  ^our  majesty  this  account  oC 
our  andyour  justices  proceedings  therein ;  and 
to  si^^nify  to  your  majesty,  with  all  submission^ 
that  It  is  nsuHU  and  most  fit  for  your  miyesty'a 
service  and  the  advantage  of  the  crown,  that  % 
sentence  be  prononncnl,  upon  the  verdict  of  tha 
assize,  without  which  the  process  will  be  still 
imperfect.  After  which,  your  majesty  may, 
as  you  in  your  royal/ pruJence  and  clemency 
shall  think  fit,  ordain  all  further  execution  to  be 
sisled,  during  your  miyesty 'a  pleasure :  which 
shall  be  dutiluUy  obeyed  by  your  miyesty'a 
most  humble,  most  fiutnful,  ana  moat  obedient, 
sulyects  and  servants, 

'<  Sic  Subscribitur,  Alex.  St.  And.  Athol» 
Douglas,  Montrose,  Glencaim,  Wintoun,  Lin- 
lithgow, Perth,  Roxburgh,  Dunifries,  Stratli* 
noore,  Airlie,  Ancram,  Livingstoon,  Jo.  £din- 
buigens.,  Elphingstoun,  Dalziell,  Cko.  Gordon^ 
Ch.  Maitland,  G.  Mekenzie,  Ge.  Mekenziei 
Ramsay,  J.  Drwnmond." 

The  Barl,  aH  well  aa  the  lords  of  privy- 
council,  waited  some  days  fhr  the  Answer 
of  this  Letter:  Bot  the  eaii  making  his  escapa 
a  day  Qir  two  before  it  came,  1  shall  take  oeea- 
sitm  to  entertafai  yon,  in  the  mean  time,  with 
an  acooont  of  some  thoughts  that  the  earl  had 
set  down  in  writlngi  in  order  to  aome  discourse 
he  intended  to  have  made  to  the  lords  of  jus- 
ticiary, befhre  th^  pronooneing  aentence. 
And  thea  I  ahldl  inlMob  the  MoCKvs  and  Argtt«% 

IP 
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mentSyWhicn,  as  he  hath  since  informed  fome  of 
his  friends,  did  induce  him  to  make  his  escape : 
Which,  witk  whtl  I  have  saad  before,  will 
gxre  yott  a  liiU  account  of  all  matters,  tfll  his 
majesty's  return  came,  and  the  sentence  past.. 
'  AncCfirst,  he  takes  notice.  That  on  Monday 
the  12th  of  December,  the  day  of  his  airaign- 
bieni,  the  court  adjourned,  before  he  was 
dware :  And  it  beinGp  then  late,  about  9  of  the 
dodc,  and  after  a  sederunt  of  18  hours,  he 
did  not  imagine,  they  would  have  proceeded 
further  that  night ;  hut  only  heard  afterwards 
(that  they  sat  it  out  till  2  or'3  after  midnight : 
And  was  surpnsed  the  next  mombg,  to  on* 
fferstand,  that  without  calling  him  again,  or 
asking  at  him,  or  hearing,  or  considering  hia 
own  sense  of  his  own  words,  they  had  not  only 
found  the  Hbet  relevant,  but-  repelled  his  de- 
fonces,  ami  with  one  breath  rejected  all  His 
.rtiest  material  reasons  of  excnlpation,  root  and* 
branch.  This  seemed  hard,  thongh  the  words 
iad  been  worse,  and  ho  -way  capable  of  a 
Ibvourable  oon^rtrnction,  which- none,  no  not  the 
judges  themselves,  can  be  so  roid  of  sense,  as 
to^thifdc  really  they  were  not,  and  this  was  So* 
Ihr  beyond  all  iraa|ifination,  that,  neither  the' 
cari,  nor  ins  adrocafes,  did  ever  dream  it  oould 
IhH  out,  though  all  was  not  said  might  have- 
been  said;  nor  what  was  said,  so  fully  en-' 
forced  as  the  earl's  advocates  conld  easily  have 
done,  if  the  case  had'  not  been  thought  so  very 
eiear,  send  the  earl  his  innocence  no  ofavions  and 
ippfirent,  and  they  unwilling  unnecessarily  to 
hrttate  many  concerned. 

This^preat  haste,  and  strange  ]^rooeeding, 
did  so  i^trrprise  and  astonish  him,  as  I  have 
daid,  that  it  caused  htm,  the  next  day  when 
the  sentence  was  read,  to  keep  deep  silence, 
and  suffer  the  intcrloquntor  to  he  pronounced, 
Ae  assizers  chosen,  and  sworn,  and  the  wit- 
Aesses  received,  and  examined,  without  once 
dfierin^  to  say,  or  object  anjr  thing,  or  so  much 
as  inquiring,  at  either  assizers,  or  witnesses, 
Whether  they  had  not  been  tampered  wtth^,  and 
^ctised  by  promises,  and  threatenings,  or 
whether  some  of  them  had  not  previously,  and 
|Kibltcly  dechre4l  themselves  in  the  <»se,  and 
others  of  them  had  not  partially  advised  and 
■elicited  against  him ;  which,  as  they  are  iust, 
and  competent  exceptions,  so  he  was  able  to 
have  proven  diem,  against  ouNit  of  them,  in- 
^fatttly,  andfyUy. 

And  indeed,  as  to  such  of  the  assiseni  ts 
Were  cotmseOors,  (whom,  for  your  better  hi- 
formation,  I  have  marked  in  th^  Ust  of  assizen 
thus,  P.  Cr.)  and  had  flrtt  ordered  his  impn- 
•onment,  nett,  iign«d  the  teller  to  bis  m^estr, 
and  then  orders  the  prooess,  v^A  tiierem 
HHmifestiy  forest^ed  their  own  judgment  (had 
tbey  done  no  mor^)  it  was  a  wonder,  beyond 
pandlel,  that,  neither  their  own  honour,  nor 
tte  common  deoancy^of  Juitioe,  nor  even  his 
m^mty^B  advoeate's  interest,  did  prevent  their 
beiiigr  loninimeUed  on  that  asaiK. 

Butthe  truth  18,  the  earl  did>  to  fiv  neglect 
•ad  abandon  himaelf,  tnd  gsre  wnj  to  the  i 
oow(,  that  iw  did  not  to  mttoh  m  open  his  I 


t^Bl^THst  of  ilk  ierl  &f  Aggh  fy^ 

iftiouth  to  clear  himself  of  the  jperidry  laid  to  lum 
diai^  which  yet  God  Ahniji^ty  was  pleased 
to  do,  by  the  plurality  of  voices  of  the  mm* 
assise,  who  it  appears  plainly  did  bear  bim 
little  kindness :  For  whereas  assizers  do  usually 
return  their  verdict,  proven,  or  not  proven, 
ra$her  than  guilty,  or  not  guiItY,  and  ought 
alwise  to  do  so,  where  the  relevancy  is  in 
dubiot  and  especially  in  a  case  of  this  nature, 
in  which  tlie  alledged  treason  is  no  overt-act, 
and  indeed  no  act,  nor  so  much  as  n  real 
ground  of  oflenoe ;  but  plainly  such  a  sobtil,. 
chimerical,  and  nonsensical  oonseauence,  that 
the  tindinff  it  doth  (|uite  surpass  tne  conipre- 
hension  of  all  unbiassed  men ;  it  might  have 
been  expected  that  peraons  of  their  quality 
would  have  chosen  the  more  moderate  wna  of 
proven  or  not  proven,  and  not  involved  them- 
selves unnecessarily  upon  oath  in  aifjudging 
the  relevancy  of  a  guilt,  which  so  few  are  able 
to  imagine;  and  none^will  ever  make  out ;  yet 
you  see  in  fiieir  verdict,  that  all  in  one  voico 
they  did  find  tlie  earl  gfinhy,  in  the  most  posi* 
live  and  strong  form ;  adding,  for  soperanim- 
dance,  culpable,  forsooth,  the  better  to  demon- 
strate their  good  wUL  Nor  is  it  nnworOsy  of 
remark,  that  when  such  of  the  assisers  as 
were  present  at  the  council  declared  the  earl 
inuocent  of  the  perjury  ^n^hich  his  majesty's 
advocate  did  omy  pretanu  to  infor  from  die 
earl's  alledged  siieiioe,  or  not  speiking^  louid 
enough,  the  first  day,  when  he  signed  tba 
Test)  because  they  heard  him,  at  the  same  time, 
pronounce  his'  explanation :  Yet  some,  other 
assizers  that  were  no  oounsellorB.  audi  knew 
nothing  of  the  matter  of  fact,  but  by  heareay, 
without  all  regard  to  the  witnessing  of  these 
counsellors,  their  feDow  assizers,  voted  him 
[piihy :  And  so  took  it  formally  on  tbeir  con* 
sciences,  that  he  had  said  nothing  in  the  coun- 
cil, at  his  taking  the  Test;  albeit  all  the  oonn- 
cil  knew  the  contrary :  ^y  which  they  mi% 
cleaily  periured)p  Nay,  such  wis  the  earnest- 
ness  of  some  (wno  fliought  it  scaroe  poasihie  to 
carry  the  treason  upon  wonb  so  safe  and  inno* 
cent)  to  have  the  earl  found  ,guihy  of  perpny, 
that  it  was  particularly  reoommendeo  to  his 
mi||es^'s  advocate  to  jpX  him  made  guilty  of 
that  pomt,  to  render  him  for  ever  uncapalile  of 
puWc  employment.  And  die  derk  of  th^ 
assize  was  so  oonoemed  in  i^  Aat  he  twice 
minredkoned  the  votes,  before  be  would  yield 
tbat  the  earl  was  assoiled,  or  aoqoit  of  th« 
peijury.  And  this,  among  other  things,  may 
serve  to  dear,  how  that  whole  nmtter  wna  in- 
duenced  and  managed :  For,  as  the  earl  caimol 
be  ckuged  with  peijury  the  second  day,  be* 
cause  be  swore  none  at  aD ;  so  as  little  the  fint 
day.  aeong  whether  he  took  the  Test  with  an 
eaEpuaataon  (u  certainly  he  did)  or  simply 
withbut  aaymg  any  thing,  It  is  equally  appa- 
rent,  there  was  no  peigoiy  in  the  case :  But  it 
appeal^,  their  awsjaeni  were  of  the  opinion, 
that  the  indictment  or  libel  alone  (as  it  was  in- 
deed die  onlv  evidence)  was  asnfficieRt  proof 
of  the  earl's  being  guilty  of  penury*  And  iu« 
deed  for  any  ottierrale  or  nason  that  oociir% 
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.  Ihey  loigbt  as  wtll  hsre  found  him  goUty  of 
the  peijurj  as  of  the  tre;^soii :  But  th6  assizers 
that  were  counsellofs  befai|^  tinder  3  particular 
dbeck,  apprehending  they  might  he  round  per- 
jured themselves,  it  they  had  not  acknowledg- 
ed the  hearing  of  the  words,  that  all  others 
Siresent  could  nave  {Attested  to  have  been  audi- 
ly  spoken,  .iM^d  some  of  thenftselyes  have  con- 
fessed to  have  heard,  before  they  knew  the 
tenor  «f  the  libel ;  and  the  great  crime  of  trea- 
son bdng  sufficient  to  do  the  job,  it  is  like  they 
judged  it  advisable  to  give  this  insignificant  ab- 
aolutioo  irom  peijury,  that  their  verdict  of 
treason  might  have  the  greater  colour,  and 
shew  of  candour,  andsnncerity.  However  it 
Beenos  to  be  without  measure  hard  to  be  prose- 
cute w'iUi  si^ch  a  deadly  dilemnia  of  either  trea- 
son or  perjury ;  for  you  see,  in  their  account, 
if  the  earl  swear  with  an  explanation  his  life  is 
knodbed  down  by  treason ;  and  if  without  an 
eiqtlanation,  his  honour,  which  is  dearer  to 
himlhan  his  life,  jb  run  through  with  perjurv. 
But,  to  complete  a  &ncy  beyond  Bedlam,  tne 
advocate  urges,  fuid  several  assizers  agree,  at 
the  same  time,  to  condemn  the  earl  as  peijured, 
for  i^ot  QKplaining ;  and  for  treasop,  for  explain- 
ing: Quu  taliajando  f 

in  me  next  place,  the  earPs  pikers  contam 
some  thoughts,  «knd  endeavom^  to  remove 
oetiain  mistakes^  which  he  had  good  ground  to 
believe,  did  so  much  prompt,  and  precipitate 
the  juf^fcs  to  pronounce  so  important  a  sen- 
tence ajpainst  him,  upon  so  weak  and  sandy 
foundations,  and  which  were  ipdeed  either 
mer^  fimcies,  or  so  frivolous,  that  tlwugh  they 
were  true,  they  could  never  excuse  them  before 
men,  far  less  exoner  them  before  God  Al- 
niigbty.  Where,  laying  down  a  true  ground, 
that  '  Bunquam  ooncluditur  in  criminalibus, 
*  &C.'  ^kod  wi^ud  representing,  how  his  advo- 
cates were  questioned,  in  so  extraordinary  a 
manner,  for  signing  tbdr  opiBion  '(which  you 
bave  fibore^  nam.  32.  Where  vou  may  see 
hfiyr  fiiir,  just,  and  safe  it  was)  that  now  they 
ditfeno  more  .plead  for  him ;  He  says,  he  can- 
not he  denied  to  plead  for  himself,  as  behest  may  • 
The  first  ipround  of  mistake  then  that  he  was 
to  represent,  vas,  Uiat  he  knew  it  had  been 
told  them,  it  w^s  very  much  his  majesty's  in- 
tesest,  and  neoessary.  for  the  support  of  the  ffo- 
▼emment,  to  divest  and  render  nim  uncapiUile 
of  mihlic trust:  Whidi  won)s had  been  oR  said, 
ana  said  to  hiniself,  to  jteisnad^  liim  that  thei^ 
was.no  further  rigour  intended :  But  as  he  is 
T^  eoafident  our  gracious  king  will  never, 
upon  any  such  presence,  allow,  any  innocent 
peraoB,t0  be,  condemned,  hr  less  to  be  destroy- 
ed, in.»;pi<nie  or  &(^c, 'wCere  his  majes^  can 
.B^P  no  •qyaQtage;  so  he  \b  penniadea,  his 


•lOfu^s^  bath  Ao  d^gn  to  rc;nder  him  mise- 
f|i^,  ifir  le^  to  cut  I^m  otf,  without  a  cruise. 
J^  tberefere  eoaf^ludefi,;  it  is  only  his  misfor- 
-tm^  .ill  bis  present  circumstances,  never  hav- 
l^fLe^ess  to,  nor  heio^  heard  bv  lus  luiyesty, 
nor  the  9^  perfectly  ondesstoodl  by  him,  th#t 
batliowdeibiam^^es^give  so  mucn  9s  way  to 


tence  to  be  .pronounced  against  him.  But  in 
effect,  as  this  aflfbir  hath^been  managed  all 
along,  and- so  many  engaged,  iii  so  extraor- 
dinary n  ays,  to  act,  and  write  against  him,^ 
•first  and  last,  nothing  should  appear  straitt« 
or  surprising :  However,  as  their  own  con- 
seienoes,  and  God  Almighty,  knows  how  they 
have^been  brought  to  meddle,  and  act,  as  iher 
liare.done ;  so,  one  day  or  otiier,  the  worW 
mav  likewise  know  it. 

Afecond  ground  of  mistake,  which,  he  says 
may  impose  upon  ihem,  is  a  confidence  ^f 
bis  majesty's  pardon  intended  for  liim,  a  pre- 
tence only  given  out  to  render  the  condemnatiQii 
more  easy  ;  yet  indeed  least  wished  for  by 
those  wlu>  were  readiest  to  spread  the  repoift, 
and  whereof  the  earl  had  indeed  more  con- 
fidence than  any  that  talked  of  it,  if  his  majesty 
were  left  to  himself,  and  had  the  case  folly  add 
truly  represeuted  to  liim  :  but  as  his  majesty 
needs  not  this  false  occasion  to  make  l^s  cle- 
tnency  appear,  which  is  so  well  known  over  a^ 
bis  dominions,  by  far  more  true  a^d  jgenuine 
discoveries ;  so  it  were  the  heiglith  of  injustice 
in  their  lordships  of  the  justiciary  to  proceed  h 
sentence  against  hiin,  upon  such  apprehensions 
in  case  in  their  hearts  they  believe  nim  innocept 
(as  he  certainly  knows  they  do)  besides,  they 
c^not  but  see  .their  acting,  upon  so  ui^ust  \ 
ground,  will  not  only  stain  their  names,  and 
memories,  but  instead  of  alleviating,  radiicr 
ag[gravate  their  guilt,  l>oth  in  their  own  con- 
sciences when  they  reflect  on  it  in  cold  blood, 
apdinthe  si^ht^f  God  Almighty:  and  if  his 
miyesty,  on  iniportunity  and  a  third  application 
should  give  way  to  execuiion,  as  he  hath  al- 
ready given  wtay  first  to  the  process,  apd  then 
to  the  sentence ;  or  jf  (as  some  may  design) 
execution  shall  be  adventured  on,  without  tne 
formality  of  a  new  order  (asthe  process  was 
at  first  commenced,  before  his  nuuestv's  return, 
and  so  is  not  impossible)  would  nottneir  lord- 
ships be  as  giiilty  of  his  blood,  as  if  fhey  had 
«at  bis  throat? 

And  in  effect,  these  are  gvounds  and  exco^s 
pretended  at  this  day,  in  pnyate,  by  such  of  his 
judges,  for  their  proceoour,  who  are  not  yfl 
come  to  have  the  confidence,  at  all  occasional, 
to  own  directly  what  they  have  done.' 
.  A  third  reason  why  .liis  excMlpatiqn  was  not 
allowed,  he  says,  might  be,  because  the  sus- 
taining of  it  .m^t  hav^brought  other  expla- 
nations above-board,  and  discover  both  tfies^ 
who  had  made,  and  those  who  hjid  aceepted 
them,  and  perhaps  not  have  lell  tliei'r  o.wp 
bench  untouched*  But  as  this  artifice  will  W't 
keep  up  the  secret ;  and  as  liua  way  of  sb^ft- 
ing  is  ^either  just  nor  equal ;  so  to  aU  interest 
it  IS  the  ipeanest  of  security ;  for  liis  mi^^ty's 
advocate  hath  already  tokl  us,  that  his  m^iesty'i 
'"  - .  -  alUioum 


ofiicers  can  never  wron^  him  :  and  altlioug] 
the  lords  and  he  should  conceal  what  others 
had  done,  it  might  make  themselves  moi;^ 
guilty,  but  jiot  prove  any  exoneration  to  thos^ 
concerned,  without  a  downright  remission: 
whereas  it  is  manifest,  that  if  their  lordshipn 
h$i4  admitted  the  jarUs  exculpatif^i,  )(ppa,tjjf 
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jectionsmored  ag^init  it,  especially  hf  many 
of  the  orthodox  cleigy ;  notwitMUmling 
whereof,  1  have  endeayoured  to  aatiafy  mr- 
aelf  with  a  just  explicadoa,  which  1  here  oner 
that  I  may  both  satiiiy  my  comdeBce,  and 
<^y  vour  hiti^hnefla,  and  yoar  lordships  com* 
mamb  in  taking  the  Test,  though  the  act  of  par- 
liament <lo  not  stmplv  command  the  thing,  bat 
only  under  a  ccrttdcation,  which  I  coiud  e^- 
siiy  submit  to,  if  it  were  with  your  highnesses 
favour,  and  might  be  without  oflence:  but  I 
loTe  not  to  be  singular ;  and  I  am  very  desirQaa 
to  give  obedience  in  this,  and  every  diing,  as 
far  as  I  can ;  and  tbat  which  clears  roe,  is,  diat 
I  am  confident,  whatever  any  man  mav  think 
or  »ay  to  the  prejudice  of  this  oath,  tne  par- 
liament never  mtended  to  impose  oontradidoiy 
oaths ;  and  because  tbeirsense  (they  being  the 
fram<*n  and  imposers)  is  the  true  sense,  and 
this  Test,  enjoined,  is  of  no  private  interpre- 
tation, nor  are  tbe  king's  statutes  to  he  inter- 
preted, but  as  tliey  bear,  and  to  the  intent  they 
are  made ;  therefore  I  Uiink  no  man,  thai  is, 
no  private  person,  can  eKplain  it  for  another,  Co 
amuse  or  trouble  him  with  (it  may  be)  mfstaJren 
glosses :  tut  every  man,  as  he  is  totake  it,  ao 
is  to  explain  it  tor  bimself,  and  to  endeavout  to 
uodersiand  it,  notwithsfcandin^jf  att  these  excep- 
tions in  -the  parliament's.  Which  is  its  true  amt 
genuine  sense ;  1  take  it  therefore,  notwith- 
standing any  scruple  made  by  any,  as  ikr  as 
it  is  consistent  with  itself,  and  the  protestant 
religion,  which  is  wholly  in  the  pariiamenf  • 
sense,  and  their  true  meaning ;  wnich  (being^ 
present)  I  am  sure,  was  owned  by  all'to  be  the 
securing  of  the  protestant  religion,  fimnded  on 
tlie  wora  of  God,  and  contained  In  the  oon#»sion 
of  fitith  recorded,  J.  6,  p.  t.  c.  4.  And  notoyt  of 
scruple,  as  if  any  thing  in  the  Test  did  impnrt 
the  contrair.  But  to  clear  myself  from  eaviJs, 
as  if  thereby  I  were  bound  up  further  than  tile 
true  meaning  of  the  oath  ;  I  do  declare,  that 
bv  that  part  of  the  Test,  that  there  lies  no 
oLiigation  on  me,  &c.  I  mean  not  lo  bind  up 
myself  in  my  station,  and  in  a  lawful  way  ; 
stiu  disclaiming  all  unlawful  endeaTonrs,  To 
wish,  and  endeavour  an^  alteration,  1  think, 
according  to  m}'  conscience,  to  the  advantage  of 
church,  or  state,  not  repugnant  to  the  protestant 
religiou,  and  my  loyalty :  And  by  my  foyahy  I 
uniterstand  no  other  thing  than  the  woids  plam- 
ly  bear,  to  wit,  the  duty  and  aUegiance  of  aH 
loyal  subjects ;  and  this  expkiTiation  I  understaod 
as  a  part,  not  of  die  Test,  Or  act  of  narhament, 
but  as  a  qualifj^in^  part  of  my  oath  ttiat  I  am  to 
swear ;  and  with  it  I  am  willing  to  tdte  the 
Test,  if  your  royal  highness  and  your  lord- 
ships allow  me.  Orwierwise,  in  submissioii 
to  your  highness  and  the  oouncfl's  pleasure, 
I  am  content  to  be  held  as  a  refidser,  at  present.'' 
Which  Explanation  duCh  raanilbsCly  appear 
to  be  80  just,  and  true,  without  vieleaee  or , 
straining ;  so  clear  and  |\i]l,  wMout  theicast 
impertinency ;  so  nottfre  and  obvious  to  com« 
mon  -sense,  whhoot  any  oommentary ;  so  kiyal 
and  honest,  without  ambiguity ;  and  lastly,  so 
ftrfiiHiiiD,oraiiyQftheciiBMS  JMMi^at 


aare  and  evident  grounds  therein  contained,  it 
would  not  pnly  have  answered  the  Justice  of 
his  case,  but  vmdicated  all  concerned. 

And  lastly,  he  was  to  tell  Uiem,  ^at  poanbly 
they  might  be  inclined  to  go  on,  because  they 
wei*e  already  so  far  engaged,  as  they  knew  not 
how  to  retreat  with  their  nonour :  Imt,  as  there 
can  be  no  true  honour  where  there  is  manifest 
wrong,  and  injustice ;  so,  in  the  frail  and 
faUibic  condition  of  human  things,  there  can 
he  no  dehision  more  dangerous  and  pernicious 
than  this,  <  unum  scelus  est  alio  soelere  tegen- 
dum . '  And  here  the  earl  thought  to  lay  before 
them,  very  plainly  and  pertinently,  some 
remarkable  and  excellent  rules,  whereoy  Lord 
Chief  Justice  Hales,  a  reno^vned  judge  of  our 
Bctghbour  nation,  tells  he  did  govern  himself 
in  ul  criminal  cases ;  which  (adds  the  earl) 
if  tliey  took  a  due  imuression,  would  certainly 
give  mem  peace,  ana  joy,  when  all  the  vam 
considerations  ^at  now  amuse,  will  avail  them 
nothing.— The  rules  are  these. 

I.  Not  to  be  rigid  in  matters  purdy  consci- 
entious, where  all  the  harm  is  dtversity  of  judg- 
ment. 

II.  That  popular,  or  court-applause,  or  dis- 
taste, have  no  influence  on  any  thing  is  to  be 
done,  in  point  of  distribution  of  justice. 

III.  In  a  criminal  case,  if  it  be  measuring 
east,  then  to  incline  to  mercy  and  acquittal. 

IV.  In  criminal  things,  that  consist  only 
of  words,  where  no  harm  ensues,  modo^on  is 
then  no  injustice. 

V.  To  abhor  all  private  solicitations,  of  what 
Jtind  soever,  and  bv  whomsoever. 

VI .  In  matters  oepending,  not  to  be  solicitous 
what  men  will  sav  or  tliink,  so  long  as  the  rule 
gC  justice  is  exactly  kept 

VII.  And  lastly,  never  to  engage  themselves. 
in  the  beginning  of  a  cause,  but  reserve  them* 
selves  unprejudged,  till  the  whole  business  be 
beard. 

Then  the  Earl  goes  on,  and  makes  notes  for 
Additional  Defences,  reducible  to  these  heads. 

I.  The  absolute  innocence  of  his  explication 
in  its  true  and  genuine  meaning,  from  all  crime 

'  or  ofl*ence,  far  more  from  the  norrible  crimes 
libelled. 

II.  The  impertinency  and  al^urdity  of  his 
majesty^s  advocate's  arguings.  for  inferring 
the  crimes  libelled,  from  tlie  Earrs  words. 

III.  The  reasonableness  of  the  exculpation. 

IV.  The  EarPs  Ansi/i-er  to  the  advocate^s 
groundless  pretences  for  aggravating  ofhis  case. 

As  to  the  first,  the  Earl  tvaving  what  hath 
.been  said  from  comiAon  reason  and  humanity 
itself,  and  from  the  whole  tenour  and  circum- 
stances ofhis  life,  comes  close  to  the  point  by 
offering  that  just  and  genuine  Explanation  of 
his  Explication  which  you  have  above,  num.  21. 

'<  I  nave  delayed  hitherto  to  take  the  oath 
appointed  bv  the  parliament  to  be  taken,  be- 
twixt, and  the  first  of  January  next :  but  now 
being  required,  near  two  months  sooner,  to  take 
it,  this  dav  peremptorily,  or  to  refttte :  I  have 
«onndare«  tteTc^  and  hsre  seen  sereral  ob- 


953]  STATE  TRIALS.  S3  CflAStBS  IT.  l6si.— /«r  Nigk  TWmon. 


&i* 


It  ^QMwt  ^id^tly  evinoetfa,  thit  the  words  there- 
by explaineili  are  eltogtether  innocent:  and  there- 
fore it  were  lost  time  to  me  any  ai^gnm^ts  to 
i^nibroe  it. 

Yet  seeing  this  is  no  trial  of  wit,  but  to  find 
out  cotnmon  sense ;  let  us  examine  the  ad- 
▼ocate*s  iantasdcal  paraphrase,  npon  which  he 
bottoms  all  the  alleoged  crimes,  and  see  whe- 
ther it  agrees,  in  one  jot,  with  the  true  and 
right  meaninff  of  the  eari's  words;  and  (as 
you  may  gamer  from  the  indictment)  it  is 
plainly  thus. 

**  I  baTe  considered  the  Test ;  which  ou^bt 
not  to  be  done,  and  am  Tery  desirous  to  gire 
obedience,  as  fiur  as  I  can,  but  am  not  vrilling  to 
ffiyc  full  obedience :  I  am  confident  the  ^mr- 
Itament  never  intended  to  impose  contradictory 
oaths  ;  that  is,  I  am  confident  they  did  intend 
to  impose  contradictory  oaths;  and  therefore  I 
think  no  man  can  explain  it  but  lor  himself; 
that  is  to  say,  erery  man  may  take  it  in  any 
sense  he  pleases  to  devise,  and  thereby  render 
this  law,  and  also  all  other  laws,  though  not  at 
all  concerned  in  this  aflair,  useiess;  and  so 
make  himself  a  legislator,  and  usurp  the  sn- 
peme  authority :  and  I  take  it,  in  so  fiur  as  it 
18  consistent  with  itself,  and  the  potestant  re- 
ligion, whereby  I  suppose  tliat  it  is  not  at  all 
consistent  witn  either ;  nor  was  ever  intended 
by  the  parliament  it  should  be  oottsislent:  and 
I  dedare,  that  by  takhig  this  Test,  I  mean  not 
to  bind  up  m^Wlf  in  my  station,  and  in  a  law- 
fill  way,  to  wish,  or  endeavour  any  alteration, 
I  think,  to  the  advantage  ofxhurch,  or  stale, 
not  repugnant  to  the  protestant  religioo,  and 
my  loyalty :  whereby  I  declare  myself,  and 
all  others  me  from  all  obligation  to  the  govern- 
ment, either  of  church,  or  state,  as  by  law 
established,  and  firom  Ac  duty  and  loyalty  of 
goodsulgects ;  resolving  of  myself  to  alter  all 
the  fundamentals,  both  of  law,  and  religion,  as 
I  shall  think  fit ,  and  this  I  understand  as  a 
part  of  my  oath :  that  is  as  a  part  of  the  act  of 
parliament^  by  which  I  take  upon  me,  and 
twijnp  the  royal  legislative  power> 

Which  sense  and  explanation,  as  it  consists 
of  the  advocate's  own  words,  and  was  indeed 
every  word,  necessar  to  infer  these  horrible 
crimes  contained  in  the  indictment;  so,  to 
fl|leak  with  all  the  modesty  that  truth  will  allow, 
Tam  BUK,  it  is  so  violent,  false,  and  absurd, 
thit  die  greatest  difficulty  must  be  to  Mieve 
that  any  such  thing  was  aOcdged,  fiur  more  re- 
ceived, and  sustained  in  judgment,  by  meu  pro- 
ftssingonly  reason,  ikr  less  rdtgion. 

But  thirdly.  If  neither  the  ^I's  true,  ge-« 
nnine,  and  honest  sense,  nor  this  violent,  cor- 
rupt, and  false  sense,  wiU satisfy;  let  us  try 
what  transtMMinir  the  Earl*8  explanation  wiU 


do,  tad  see  how  the  just  contrary  will  look. 
And  it  must  be  thus. 
*<  I  have  considered  the  Test,  nor  am  I  at 
all  desirous  to  give  obedience,  so  fhr  as  I  can ; 
I  am  confident  the  parliament  intended  to  im- 
pose oontradicfory  oaths ;  and  therefore  I  think 
every  man  can  explain  it  fiir  etiier8,as  well  as 
Ar  himself,  and  take  it,  without  reeoodfiDg  it, 


dther  to  itsdf,  or  his  own  sense  of  it :  and  I  do 
take  it,  though  it  be  inconsistent  with  itself, 
and  the  nrotestant  religion :  and  I  dedare,  that 
I  mean  mereby  to  bind  up  myself  never  (either 
in  my  station,  or  in  any  lawful  way  whatsoever,) 
to  wish,  or  endeavour,  itf  the  least,  any  alter- 
ation, though  to  the  advantage  of  church,  or 
state,  and  thouffh  neuter  so  suitable,  and  no  way 
repugnant  to  the  protestant  religion,  and  my 
loyahv :  and,  though  this  be  the  express  quA- 
iity  of  my  swearing,  fei  I  understand  it  to  be 
no  part  ermy  oadi." 

mw  whettier  this  contradictorr  conversion 
be  not  treason,  or  highly  criminal,  at  best,  I 
leave  all  the  world  to  judffe ;  and  to  make  both 
sides  of  a  contradiction,  that  is,  both  tiie  affir* 
raative  and  negative  of  the  same  proposition, 
treason,  is  beyond  ordinary  logic.  JSscobar 
finds  two  contrary  ways  may  both  be  prObaMe 
and  safe  ways  togo  to  heaven  ;  bntneidierhe, 
nor  the  devil  himself,  have  hitherto  adventured 
to  declare  two  oontradiotory  propositions,  hoth 
damnable,  and  either  of  them  a  just  cause  to 
take  away  men^  lives,  honours,  and  fortunes. 

But  where  the  disease  is  in  the  will,  it  is 
loot  labour  to  apply  remedies  to  the  under- 
standing ;  and  must  not  this  be  indeed,  either 
the  oddest  treason,  or  strangest  discovery  that 
ever  was  heard  off  The  bishop  of  Edinmnieh 
sees  it  not,  witoess  his  Vindication,  saying  we 
same,  and  more ;  nor  many  of  the  orthodox 
clergy,  witness  their  explanations ;  nor  his 
royid  highness,  in  private;  nor  at  first  in 
oonncil,  nor  aU  the  counsellors,  when  together 
at  the  council-board ;  nor  the  president  of  the 
council,  nor  the  then  president  of  the  session 
(now  chancellor)  though  he  rose  from  his  seat, 
to  be  sure  to  hear;  nor  any  of  the  most  learned 
lawyers,  witness  their  signed  Opinion ;  nor  the 
most  learned  of  the  judges  ou  the  beoeb ;  nsr 
the  generally  of  the  knowing  persons,  either 
in  Gotland,  or  England:  wonderful  treason 
one  day  seen  by  none,  another  day  seen  by  so 
many  f  A  staader-by  hearing  the  trial,  and 
the  sentence,  said,  be  believed  the  earl's  words 
Were  by  popish  magic  transubstantiate,  for  he 
saw  them  the  same  as  before :  Another  an- 
swered, tha^  he  verily  thought  it  was  so;  fhr 
he  was  confident,  none  oouM  see  treason  in 
the  words,  that  would  not,  whenever  it  was  a 
proper  time,  rtedily  also  profess  his  belief  ^ 
transubstantiation ;  but  he  believed  many  thai 
professed  both,  believed  neither.* 

The  second  head  of  the  earl's  additional 
defence,  contains  the  impertincncies«  and  ab- 
surdities of  the  advocate's  arffuingi.  Andhe^ 
you  must  not  expect  any  sond  dmte ;  for  m 
there  is  no  disputing  witii  those  that  deny 
principles,  so  as  little  with  those  who  heap  up 
phantasiical  and  inoonsMpiential  inferencA, 
without  all  shadow  of  reason.  If  a  atone  ie 
thrown,  though  it  may  do  hurt,  yet  havine 
soRH^  weight,  it  may  be  thrown  back  with 
equal,  or  more  force :  but  if  a  man  triff'  up  a 
fMther,  and  fling  it,  it  is  in  vain  to  tarowit 
back;  and  the  morestrength,  the  less  success: 
it  sbill  tha<e(>re  serve,  by  aooBtsocydisooaffiii 
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to  expose  his  ugunwntB,  wJiirh  are  id  dkci  higmom  ptoMMilMKi  ftfceTeiljferrniiftiOiiy 
•uier  answered  than  understood  ;  and,  with-  be  reconciled  to  it$df  two  dUTcrent  vajai  mit 
out  any  senous  amung*  which  thev  cannot  ^  not  the  taker  reconcile  it,  as  in  Ifis  own  seoM 
heari  rather  leave  him  to  be  wise  ui  nls  own  he  thinks  it  doth  best  agree  wiA  the  gcimil^ 
eyes,  than  by  too  mndi  OBpty  talk  hazard  to  mewing  of  the  -words  theniselves.  aad  with 
lie  like  him.  !  the  senae  he  conceives  was  intended  by  thtt 

He  ftUetfei  first.  That  the  earl,  instead  of  ^  parliament  that  formed  it,  especially  bcAure  the 
king  theTest  in  its  plaiB  and  genuine  mean*  ,  parli^cnt  emit  their  own  ei^laiiation  ?  And  m 

'  '  it  not  justcr  to  do  it.so,  thiin  in  ai^  other  man's 
sense,  which  he  thinks  i^grees  less  with  the 
words,  albeit  ^bey  mav  be  thought  by  others 
to  be  reoonciieable  another  way  ? 

III.  AU  this  looks  like  designed  mistake 
and  traps ;  for  shquld  any  man  sirear,  imlspa 
he  understand?  Apd  where  an  oadi  is  granted 
to.be  ambiguous,  can  any  man  undrntand, 
udess,  in  want  of  ihe  imposer's  he\py  he  ex- 


ing,  as  he  ought,  doth  declare  ag^unst,  and 
defiune  the  act  that  enjoined  it,  which  is  cer- 
tainly a  great  crime :  but  now,  inasmuch,  says 
the  advocate,  as  he  tells  us,  that  he-had  con- 
j^dered  1^  Test:  which  i  have  indeed  heard 
say  was  his  greatest  crime ;  and  that  he  ought 
toliavie  taken  it  with  a  prolbund  and  devout 
ignoranoe,  as  some  of  our  most  inventive  poli- 
ticians boasted  they  had  done.  But  the  earl 
iaya  that  l^e  was  desirous  to  give  obedience,  as 
far  as  he  could  ;  whereby,  .aays  the  advocate, 
he.  insinuates  that  he  was  not  jable  to  give  full 
obedience.  This  is  not  the  meaping ;  but  wbikt 
ifit  were,  and  that  indeed  he  could  not?  Ha?e 
fiot  thousands  given  no  obedience,  yet  even  in 
law  are  guiltless?  And  ough^  not  that  to  please 
Kjs  highness,  and  the  council,  that  is  acc^ted 
of  Gm  Almighty,  and  is  all  any  mortal  cin 
peribrm?  Hut  theearl,  says  Uus  advocate,  goes 
on.  That  he  was  confidient  the  parliament  neifer 
tn^ded  to  impose  contradictory  oaths ;  whei«- 
bj^,  saya  the  advocate,  he  abusca  the  people 
with  aTbeliefthat  the  parliament  did  intend  to 
impose  such.  VYondmulreasqmng!  All  men 
jcQow  that  parliaments  neither  are,  nor  pvetead 
$0  be  infallible:  .and  in  aur  preaeot  case,  him- 
dreds  of  loyal  subjei^s  compk|in  of  contra- 
dictions .and  inconsistencies,  asiiJie  wa^  or 
othor,  crept  into  this  oath;  and  ev««i  the  coun- 
cil have  yielded  so  €ar  lo  their  eiceptioos,  as 
to  make  an  alteration  upon  it,  for  satisfying 
tbose.scrttples,  far  beyond  any  thing  the  Mm 
said;  andsuchanalteration,  as,  IbeUere,few 
dreamed  of;  .and  I  am  certain,  none  durst 
have  attempted,  without  their  expreai  com- 
fnaud  and.authwrity :  and  yet,  in  the  midst  of 
$11  this,  the  earPs  charitable  and  honot  opi- 
^<(n,  in  behi^lf  of  the  parliament's  good  intan- 
tiotts,  must  be  penrerted  to  a  dir«4  slander. 
3ut  the  earl  says.  That  every  man  must  ex- 
plain it  for  himself ;  and  so,  no  doubt,  he  mvMt, 
if  the  Test  be  either  in  itself,  or  in  his  appre- 
hension, ambiguous,  qthem^ie  how  can  be 
aweai*  in  ju()gment?  But  this  the  advocate 
will  have  to  be  a-man's  wvn  sense,  and  there- 
upon runs  out.  That  hensby.thie  law  and  oath, 
and  all  laws  and  oaths  are  rendered  iweleas, 
^  to  no  purpose ;  and  further,  the  Iwslative 
power  is  taken  from  the  imp«)er,  and  settled 
m  the  taker  of  the  oath  which  certainly  j»  a 
most  treasonable  presumption.    But  first,  id- 


plain  it  lor  himself. 

IV.  Was  erer  a  man's  i^xplaining  an  oath 
for  himself,  before  taking  it,  fkr  less  his  bam 
saving  that  be  must  explain  it,  befiwe  ,he 
tale  it,  alleged  to'  be.  The  oveifaiming  of  alt 
laws  and  oa^  and  the  usuiping  of  the  Im- 
lative  power,  and  making  of  new  laws?  Cer^ 
talnly  to  offi^r  to  ansyrer  suph  tbinigs,  were  |o 
disparage  common  reason. 

Andlastly,  this  is  strange  doct^  fitom  tt« 
advocate,  i^o  himself,  in  council,  did  aOow, 
not  only  the  earl  hk  exptanatwnp^bot  that  ex- 
planation to  the  clagy,  contrary,  as  ^ffP^STi 
by  their  .scri^ples,  to  what  they  that  tni^  it 
thought  either  the^padiament's  design,  or  the 
plain  words  of  theTest  could  bear,  and  qer- 
tomly  different  ftqm  tlse  sense  many  bad  d- 
ready  taken  it  in,  and  wherein  othi^  were 
CQnmMindod  to  take  it  And  whatever  the  fid- 
Tocate  may  cavil  to  insnare  the  earl,  sure  he 
vriU  pot  allow  that  by  his  explaining  this  oalb 
he  himself  h^lh  tskcp  on  htm  the  i^fptMm 
power  of  the  parliament,  far  leas,  tbopgh  he 
should  acknowledge  it,  «>ill  any  believe  thnt 
he  hath,  or  coukl  thereby  make  all  Jawa  or 
oaths  useless  ?  By  this  you  see  what^trai^ 
/stuff  he  pleads,  whioli  deserves  no  answer. 

But,  says  the  advocate,  the  earlaQnns,  He 
takeathe  the  Test,  *onIy'  as  iar  as  it  oomstn 
with  itself,  and  with  the  Protestant  religion ; 
by  which  he  most  inatlciously  insinuates,  tlmt 
it  is  inconsistent  with  both.  But,  ^first,  iIm* 
*  only'  is  not  the  earl's,  but  the  advpq^s  ad* 
dition.  Secondly,  1  would  soberW  mk  the 
advDcale,  or  any  man,  whether  theTest,.a8  it 
includes  the- Confession  in  general,  and  conse- 
quently all  contain  in  it,  was  .not  either 
really,  or  at  l^ast  nufi^t  net  ha?e  been  ame* 
hen^ied  to  be  ioeoi|ai8tient  with  itH^f?  Else 
what  was  the  use  or  sen^e  of  tl^e  cei^il's  es- 

Sanation,  .w;4ieKeAn  it  is  dedaie^,  Thst  men 
» not  swear  to^avery  prapoeition  of  th^C<)n* 


though  there  be  no  reason  to  strain,  or  mistake  ]  fesaion,  but  only  to  jUie  Prajb^^tant  r<4ig9n 
the  eiq^ressi^n,  yet  the.earl  did  not  say.  That  j  therein  contained  ?  And  if  it  ivis  ^t)i#r  imxm- 
^ro^igju^musttafcetheTest  in  his  own  sense.  I  aistent.  or  aiq^^ydiei^od  to  be  so,  howeould 
It.  The  council  hath  now (txplainedt^  Test  the  earl,  ornny  hmest  mfi^swearitjnoAcr 
for  the  clergy :  might  not  then  the  earl,  before  '  terms,  with  n  safe  ctqed^ice?  But  Ihk9%, 
their  eiKplauation  wps  demised,.  sMr.  by  the  If  p^rUmeot^Mfi^UtUovM  this  oath,  aa.be- 
council's  idlowance,  which  he  had»  Tliailie  ing  4^inbigiiOHs»  neef)ed  the  .councU'a  fXfii^ 
«Hght.  explain  It  «>r  himdf?  F<v.if  jn-an.  |nati«n  to.^iMcjl,6nin  ixiwrtwy*  mmjj^ 
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eailP*  vfordi,  Hhen  lie  iVas  to  swea^,  That  be 
fbok  il  in  80  far  as  it  wto  consistent,  be  in  tbis 
Case  understood  as  spoken  malioiotisly,  and 
With  a  criminal  intent,  wben  all  sense,  reason, 
and  rel^ioh,  made  this  caation  bis  dutyT  And 
if  it  be  au  criminal  for  ode  gohig  to  swear,  to 
ioppose  a  possibility  of  inconsistencies  in  it,  is 
it  not  manifestly  more  criihinal  in  otbors, 
plainly  to  confess  and  gtrant  that  tbeve  ^^re  in- 
consistencies in  ity  mat  they  have  swallowed 
it  in  gross,  without  any  explanation  whatso- 
ever? 

But,  sayd  tlie  advocate,  The  earl  bath  in- 
Tented  a  new  way,  whereby  no  man  is  at  all 
bound  lo  the  Test ;  for  bow  can  any  man  be 
hound,  if  he  will  obey  only  as  far  as  he  can  ? 
And  yet  it  will  be  hard,  even  for  the  advocate, 
tbous[b  be  sometimes  attempts,  indeed,  more 
than  oe  and  all  the  world  with  him  can  do,  to 
lell  how  a  man  can  obev  farther :  and  I  am 
sare,  th«  in  a  matter  <»  this  kind,  vis.  Hie 
free  tender  of  an  oath,  all  discreet  men  will 
ludire  the  earl's  offer  both  frank  and  oblisfinff . 


'hen  he  asks,.To  what  the  earl  is  bound,  if  he 
bound  no  further  than  he  himself  can  obey  P 
Manifest  confusion !  and  never  either  spoke  oy 
the  earl,  nor  at  all  peidnent  to  his  case ;  be- 
aTdes  he  fredy  acknowledges,  that  all  men  are 
bound  to  more  than  the^  can  do;  or  so  ftr  as 
the  Teat  is  consistent  with  itself,  and  the  Pro- 
lesttot  relij^on  (a  strange  doubting  or  /  yet,  I 
dare  say,  imports  as  much  as  his  mijesty  ex- 
pects or  any,  and  more  than  the  advocate  will 
ever  perform).  But,  says  the  advocate,  who 
can  determine  to  what  the  eari  is  bound? 
Wbidi  says  plainly.  That  either  the  Test 
agrees  with  itself,  and  the  Protestant  religion 
in  nothing, '  or  that  the  FVotestant  religion  is 
nothing,  both  which  the  ead  thinks  far  from 
fruth.  But  the  advocators  reasoning  reflects 
far  more  ou  the  council's  explanation,  where 
it  is  plainly  said.  That  the  Confession  is  not 
pwora  to  in  the  Test,  but  only  the  Protestant 
relinm  contained  in  the  Confession  ;  so  that 
the  Prolestaiit  religion  indefinhdy  is  tliat  which 
is  said  to  be  sworn  to.  Now,  pray,  is  it  not 
much  worse  for  a  man  to  sav.  That  by  taking 
the  Test  he  swears  only  to  tne  Confession  as  it 
contains  or  agreed  with  the  Protestant  religkm 
(which  is  in  effect  lo  seiihe  Protestant  religion 
at  variance  with  its  own  Confession,  and  so  to 
reproach  and  ranversc  the  standard,  and  make 
▼Old  the  very  security  that  the  parliament  in- 
tended) thafi  to  sav,  Tliat  he  swears  the  Test 
as  it  agrees  with  inelf  and  the  Protestant  reli- 
gion, which  imports  no  such  insinuation?  But 
mm  these  pleasant  principles,  he  jump  into 
this  fantastic  condosion.  That  therefore  it  can- 
not be  denied  but  the  earl's  interpretation  de- 
stroys, not  only  this  act,  but  all  government, 
and  makes  every  man's  conscience  or  humour 
ihe  rule  of  his  ooedience. 

But  first,  as  to  the  whole  of  bis  arguing,  the 
earl  neither  invents,  says,  nor  does  any  uiing, 
except  thai  he  offered  hts  explanation  to  the 
council,  which  they  likewise  acdbpted.  ^ 
coudly,  What  nadvArences  are  these  1  Yen 
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soy,  you  wiS  explain  this  oath  for  yourselft 
therefore  you  overturn  aU  govemmenc,  and* 
what  not !  Whereas  it  is  manifest,  on  the  other 
hand,  That  if  the  earl  apprehending,  as  he  had 
reason,  ^e  oath  to  be  ambiguous,  and  in  sooM 
things  inconsistent,  had  taken  it  witbotlt  ex- 
plaining, it  for  himself,  or  respect  to  its  incon- 
sistency, it  might  have  been  roost  rationally 
concluded,  that  in  so  doing  he  was  both  im* 
pious  and  petjured,  Thlrdty,  It  is*  fidse,  thatf 
tlie  earl  doth'  make  hte  conscience  any  oUier 
way  the  rule  of  his  obedience,  than  as  alt 
honest  men  Ought  to  do:  that  is,  as  they  sav^ 
To  be  fegula  tegulatay  in  confbrmity  €o  tne 
undoubted  r^^Ai  regulant^  the  etemat  rulei 
of  truth  and  righteousness,  as  is  manifest  by 
his  plain  words.  As  fbr  what  the  advocate 
inaittnates  of  humour  instead  of  conteieoce,  it 
is  veiy  well  known  to  be  the  ordinary  reproach, 
whereby  men  that  have  no  oonsdenoe  endea* 
vour  to  defbme  it  in  others. 

But  die  advocate  is  again  atlt^  and  haviqg 
ilm  hSmseif  out  of  all  consequence  h6  insists 
and  inculcates,  that  the  earl  had  sworn  nothing. 
But  it  is  phin,  that  to  fvrear  nothing,  is  none 
of  the  crimes  fibeBed.  Secondlj^,  The  earl 
eviears  positively  to  the  Test  aa  it  is  consislcnC 
with  jtself  and  the  Protestant  ReHgios,  wiiicU 
certahily  Is  aotta^fhing ;  unless  the  advocate 
prove,  as  he  Insinuates,  that  there  is  nothing 
in  the  Test  consistent  with  either.  And  sdly. 
If  the  Protestant  Religion,  and  the  earl  bia 
reference  to  it,  be  nothing,  then  is  not  only  tb# 
council  sadly  reproached,  who,,  in  their  ex- 
plaoation,  declare  this  to  be  the  only  thing 
svTomto,  in  the  first  part  ef  the  Test,  W  ouf 
r^igbn  q[nite  subverted,  aa  far  ai  this  Test  caA 
do  it. 

But  next  for  the  treason,  the  advocate  saya. 
That  the  earl  expressly  declares,  he  means  n<^t 
by  the  Test  to  bind  up  himself,  from  wishing, 
or  e!(kdca<ouring,  in  his  station,  and  ill  a  lawful 
way,  any  alteration  he  shall  tbink  fbr  the  ad- 
vantage of  church  or  state ;  whereby,  savs  he. 
the  earl  declares  himsdf,  and  othera,  loosea 
from  any  obligation  to  the  fi^ovemment  and 
from  the  duty  of  all  good  [Subjects,  ^nd  diat 
they  may  make  what  alterations  they  please. 
A  (urect  contrariety,  instead  of  a  just  conse- 
quence ;  as  if  to  be  tied  to  law,  religion,  and 
loyalty,  were  to  be  loosed  fVom  all  three; 
oan  tliere  be  a  flatter  and  more  ridiculous  con* 
tradictiou?  Next,  the  advocate  pretends  to 
found  upon  the  fundamental  laws  of  this,  and 
all  nations,  whereby  it  is  treason  for  any  man 
to  make  any  alterations  he  thinks  At  for  the  ad* 
vantage  of  church  or  state.  But  fifM,  the 
earl  is  not,  nor  cannot  be  accused  of  so  much 
as  wishing,  umcli  less  endeavouring  or  making 
any  alteration,  either  in  church  or  state,  only 
he  reserves  to  himself  the  same  freedom,  fbt 
Wishing,  which  he  had  before  his  oath,  and  mat 
aU  that  have  taken  it  do  in  efied  say  mrf 
still  retaio.  l^dly,  For  a  man  to  endeavour,'  la 
his  station,  and  m  a  lawful  way,  such  altera* 
tiofis  in  cburoh  or  state,  as  ne  conceives  to 
their  advantage,  not  r^ugaant  to  religi6d  ibf 
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loyiky,  18  80  far  from  being  tvensoD,  that  il  is 

4ie  duty  of  every  sul^ect,  and  the  sworn  dnty 

of  iUi    his  majesty's  oounsellore,  and  of  all 

members  of  paniameot :  but  the  advocate  by 

fimcying*,  and  misapplying  hiws  of  nations, 

wr^stiaff  acts  of  parliaiueiits,  adding,  taking 

away,  cnonpin^  and  changing  words,  thinks 

to  conclude  what  he  pleases.     And  thus  he 

proceeds,  that  the  tri^ason  of  making  ahera- 

tions,  is  not  taken  off  by  such  qualifications,  of 

making  them  in  a  lawnil  w  ay ,  in  one's  station, 

to  the  advantage  of  church  or  state,  and  not 

Kpugnant  to  religion  or  loyalty.    But  how 

Ihen  ?  Here  is  a  strange  matter !  Hundreds 

of  altemiions  have  been  made  within  these  few 

years,  m  our  government,  and  in  very  material 

points  j    and   the  ki|ig*s   best  subjects,    and 

greatest   favourites,  have  both  endeavoured, 

and  eflectuate  them  :    and  yet,  because  the 

things  were  done  according  to  the  earPs  quali- 
fications, instead  of  being  accounted  treason, 

they  have  been  highly  commended  and  re- 
.  warded.    Th^  treasury  bath  heeu  sometimes 

in  the  hands  of  a  treasurer,  sometimes  put  into 

a  commission  backward  and  forward  :  and  the 

aenalors  of  the  college  vf  justice  (the  right  of 

whose  places  was  thought  to  be  founded  on  an 

act  of  parliament,  giving  his  majesty  the  pie- 

r<^tive  only  of  presenting)  are  now  com- 
missioned by  a  patent  under  the  great  seal, 
^  both  which  are  considerable  alterations  in  the 

Evemment^  which  some  have  opposed,  others 
ve  wished  and  endeavoured,  ana  yet  widiout 
all  fear  of  treason  on  either  hano  ;  only  be- 
lAuse  the}'  acted  according  to  these  quahfica- 
tbns,  in  a  bwful  way,  aira  not  repignant  to 
•  religion  and  loyalty.  But  that  which  the  ad- 
vocate wilfolly  mistakes  (for  it  is  impossible  he 
could  do  it  ignorantly)  is,  that  he  wijl  have  the 
endeavouring  of  alterations  in  gener^,  not  to 
be  of  itself  a  thing  indifferent,  and  only  deter- 
Biinable  to  be  good  or  evil  by  its  qualifications 
(as  all  men  see  it  plainly  to  be)  but  to  be,  fbr- 
•ootb  in  this  very  generality  mtrinncally  evil ; 
a  notion  never  to  be  admitted  on  earth,  in  the 
fiail  i(nd  fallible  condition  of  human  affairs. 
And  then  he  would  establish  this  wise  position 
by  an  example  he  adduces,  That  rising  m  arms 
against  the  king  (for  so  sure  he  means,  it  being 
oinerwise  oertam  that  rising  in  arms  in  genenu 
is  also  a  thing  indiilbrent,  and  plainly  deter- 
minable to  be  either  good  or  evil,  as  done  with 
or  against  the  king's  authority)  is  treason,  and 
■ays.  If  the  earl  had  reserved  to  himself  a 
lilierty  to  rise  in  arms  against  die  king,  though 
he  had  added  in  a  lawful  manner,  yet  it  would 
not  have  availed,  because,  Tand  he  says  well) 
this  being  in  itself  unlawiw,  the  qualification 
had  been  but  shams  and  oontrary  facto.  But 
why  then  doth  not  his  own  reason  convince 


so  he  would  make  men  bdieve  that  tfie  earl  is 
for  making  all  or  any,  witboot  any  Reserve  ; 
whereas  roe  earl's  words  are  most  express, 
that  he  is.  Neither  fbr  making  all  or  "any ,  hot 
only  fbr  wishing  and  endeavouring  Ibr  such  as 
are  good  and  lawful,  and  in  a  mlwM  way  ; 
whiui  no  man  can  disown,  without  denymg 
common  reason  ;  nor  no  sworn  counsellor  dis- 
claim, without  manifest  perrary.  Bat  the  ad- 
vocate's last  conceit  is.  That  the  earl's  fe- 
striction  is  not  as  the  king  shall  dbink  fit,  or  as 
is  consistent  with  the  law,  but  thatt  himself  is 
still  to  be  judge  af  this,  and  his  loyahy  to  be 
the  standard.  But  first,  the  eail's  restridioa 
is  expressly  according  to  loyalty,  which  ia 
good  sense  is  the  same  >nth  aocordiiig  to  law, 
and  the  very  thing  that  &e  king  Is  ever  sup- 
posed  to  think.  S&condly,  as  neither  tfie  ail- 
vocate,  nor  any  other  hitnerto,  have  bad  teav >ii 
to  distinguish  the  exercise  and  actings  of  tt)« 
eari's  loyalty,  from  those  of  his  mi^eity's  best 
soljects ;  so  it  not  a  marvellous  thing,  that 
the  advocate  should  profess  to  tfiink  flbr  in 
reality  he  cannot  think  it)  the  eari'a  words,  his 
loyalty  which  aB  men  see  to  be  die  same  with 
his  duty  and  fidelity,  or  what  else  can  hind 
him  to  tiis  prince,  capable  of  any  qdibUe,  far 
more  to  be  a  ground  of  so  horrid  an  accusa- 
tion f  And  whereas  the'advocate  says,  the  earl 
is  still  to  be  judge  of  this ;  it  is  hot  an  insipid 
calumny,  it  bdi^  as  plain  as  any  thio|r  cmn  be, 
that  the  eari  doth  nowise  design  Ids  thinking  to 
be  the  rule  of  right  and  wrong ;  hut  only  men- 
tions it  as  the  necessary  appGcatioo  of  these 
excellent  and  unerring  roles  of  rdiflpnii,  hw 
and  reason ;  to  which  he  plainly  rmrsy  and 
subjects  bcih  his  thinking  and  hmwelf,  to  be 
juqged  accordingly.  By  which  it  is  evident, 
thai  the  earl's  restriction  is  rather  better,  and 
more  dutiful  than  that  which  the  adrocata 
seems  to  desiderate:  and  if  the  earl's  re- 
strictions had  not  been  full  enough,  it  was  the 
advocate's  part,  before  administrating  the  oath, 
to  have  craved  what  more  he  thou^it  neces- 
sary,  which  the  eari,  in  the  case,  would  n^n 
have  refused.  But  it  is  belicyed,  dicadvocati* 
can  yet  hardly  propose  restrictions  tnore  foil 
and  suitable  to  duty  than  tfie  fm^-mentioned 
of  religion,  law  and  reason,  which  the  earl 
dEd  of  nimself  prefer.  As  for  what  his  ma- 
jesty's advocate  adds,  Hidt  under  such  pro- 
fessions and  reserves,  the  late  rd>elth>iis  and 
disorders  have  all  been  carried  on  and  fo- 
mented, it  is  but  a  mere  vapour ;  lor  no  re- 
bellion ever  was,  or  can  be,  without  a  breach 
of  one  or  other  of  the  earl's  qualifications ; 
which  doth  sufficiently  vindicate  that  put  of 
the  eari's  explanation. 

The  advocate  insists  much,  that  *  any*  is  equi- 
valent to  *  all ;'  and  that*  aU'comprdiends  every 


him  where  the  difference  lies  ?  viz.  That  rising    particular  under  it;  which  he  would  have  to 


m  arms  against  the  king,  is  in  itself  unlawful ; 
wfatreas  endeavouring  alterations  is  only  law- 
ful, or  nnlawful,  as  it  is  qualified  ;  and,  if 
qiialifitd  in  the  eari's  terms,  can  never  be  un- 
lawful. But,  says  the  advocate,  the  earl  de- 
^laroi  bimaflffifa  to^make  all  alterations,  and 

4 


be  ihe  deadly  poison  in  the  eari's  words :  and 
yH  the  earl  may  defy  him  and  ail  his  de* 
tracters,  to  find  out  a  case  of  ^e  least  midu- 
tiliilness,  much  leas  of  rdidlion,  that  a  man 
can  be  guil^  of,  while  he  keeps  Vithin  tfaa 
excellent  mln  aad  limitati^ms  wherewith  hit 
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wonbireantioMd.  leonkltdlyoaliiHliieis 
thai  to  imgiiiaiy ,  or  ntber  extraTaffant,  and 
lidkmloiii  ia  thkpraleiMMlrea80ii,aiatthc»e 
ja  not  a  DcraoB  in  Sootlaiid,  dther  of  tboae  who 
liare  renaed,  or  wlio  by  tlie  act,  are  noi  odM 
to  take  Um  Taat,  4faat  may  not  upon  theaame 
gromki  aad  waanda  be  impeached*  m.  That 
UMyarettothowid^and  ao  without  deobt  both 
may  and  do  aay  it)  by  the  Teat,  in  their  atatkm, 
dec  to  wiah  and  endearmir  any  aherationy  te. 
Nay,  I  denre  the  advooateto  produee  the  man 
amonff  thoaethai  ha^  taken  the  Teat,  thai 
will  affirm,  tibat  by  taking  it  he  bath  boond  op 
himaelf  never  to  wish  or  endeavour  any  alter- 
ation, dm.  aeooiding  to  die  earl's  qnalificatioDB, 
and  I  ahall  name  hundreds  (to  whom  his  hiffh- 
ncas,  as  you  have  heard,  nmy  be  added)  wat 
will  aay  they  are  not  boimdnp. 

8o  that  by  this  osBchision,  if  itwere  yiekled, 
an  SoothuM  are  equally  guihy  of  treason,  the 
advocate  himaelf,  to  say  nothing  of  his  ro3ral 
highness^  not  eioaitod  :  or  if  Im  still  think  he 
is,  I  wish  he  wouM  testify  under  his  hand  to 
the  world,  that,  by  hia  oath  he  ia  bound  up 
never  to  wish,  nor  endeavour  any  alteration 
lie  thinka  to  the  advantage  c^  ehuroh  or 
atate,  in  a  lawfiri  way,  nor  in  his  station, 
thouf^  neither  repugnant  to  the  Protestant 
teligioQ,  nor  his  toyalty.  Andif  thu  he  do,  he 
does  as  a  man,  if  not  of  sense,  at  l«Mt  of 
bomior ;  hot  if  not,  I  leave  a  blank  for  his 
epithete. 

But  that  yon  may  see  that  this  whole  affair 
ia  n  deep  mystery,  pray,  notice  what  is  olriect- 
ed  against  the  last  part  of  the  explanation:  *  This 
*  lundcrataud  as  a  part  of  my  oath.'  Which, 
aaya  the  advocate,  is  a  treasonable  invasion- 
npon  the  royal  legislative  newer,  as  if  the 
earl  eould  make  to  himself  an  set  of  parNa- 
ment,  since  he  who  can  make  any  pari  ot*an 
not,  may  make  the  whole.  And  then  say  I, 
farewell  aH  takers  of  the  Test  withanexpte- 
nation,  whether  the  Orthodox  clergy,  or  earl 
Qneensbory  (though  himsdf  justice  general) 
vbo  weife  aDowed  by  the  council  ao  to  do  ; 
aeeinff  that  whether  they  hdd  their  explana^ 
lion  torn  partof  their  oath  or  not,  vet  othem 
may ;  and  m  eibet  ril  menof  sense  do  under- 
ataod  it  ao :  and  thus,  in  the  advocate's  opi- 
nion, they  have  treasonaUy  invaded  the  kgis^ 
lative  powvr,  and  made  an  aet  of  pariiament'to 
tfiemaelves:  neither,  in  that  caae,  can  the 
eanneOa  alk>wance  excnae  them,  aeeing  not 
enly  the  earl  had  it,.as  weH  as  they  ;  hut  even 
the  council  itself  cannot  makenn  act  of  par* 
Kam^nt,  either  for  themselvas,  or  others.  But, 
Sir,  I  protest,  I  am  both  ashamed  and  weaned 
of  tUa  trifling  $  and  therefore  to  ahut  up  this 
head,  I  shall  only  give  a  few  remarks :  firsts 
ynumaysee,  by  tteacts of  ^larfiament  upon 
which  tne  adseeate  fomids  bis  indictment,  that 
aa  to  leasin^-making  and  depraviiM^  .laws,  all 
of  them  run  m  these  .plain  and  sensible  tenns ; 
the  inventing  of  narratkma,  the  making  and 
telling  of  li^  theattcrmg  of  wicked  and  un- 
m  irahimniea,  to  the  slander <of  king  and  go-> 
nMiept;thndtgffi,vinggf  hia  lawaandmis- 
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construing  his  ]MOoeedmgB,  to  the  engendering' 
of  discord,  movug  and  raiimig  of  hatred  aiid 
dhdikebetwizttheking  and  h»  people.  And, 
aa  totreason,  in  these  yet  more  positive  terms  ^ 
that  none  impugn  the  dignity  and  authority  er 
the  three  est^es,  or  seek,  or  procure  the  inno- 
vation, or  diminution  thereof.  Which  am' 
tlunga  so  palpable,  and  easily  disoamed,  and 
withal  so  infimtely  remote  both  from  the  earl's 
words  and  intentions,  or  .any  ^tolenble  eon* 
atmctkm  can  be  put  on  eitlier,  that  I  canfess,  I 
never  read  thia  indiotmenft,  .but  I  was-made  to 
wonder  that  its  forger  and  maker  was  not  in 
looknig  on  it,  detcmd  by  the  jnat  apprehen- 
■ons  hemighthave,  not  only  to  heaometime 
accused  as  a  manifest  depraver  of  all  iaw,  but 
to  be  for  ever  accounted  n  groas,  and  most 
disiugenuotts  perverler  of  common  aenae.  The 
.earl's  words  are  sober,  respectful,  and  datifiilly 
spoken,  for  the  exoneration  of  hia  own  consci- 
enbe,  withouttbe  least  insinuation  of  either  re- 
flectkm'er  slander,  much  lesa  the  impugning  of 
the  authority  of  parliament,  as  the  earlmiay 
appeal,  not  only  to  his  maiesty's  true  and  royal 
sense,  but  to  the  most  scrapulous  and  men 
afiectera  of  the  exactest  disoeuing ;  besidea 
that  they  were  first  formally  tendered  in  coun- 
cil, for  their  approbation,  and  by  them  directly 
allowed :  how  tben  can  any  man  think,  that 
they  could  be  charged  with  the  greatest  and 
vileat  of  crimes,  leasing-inaking,  depraving, 
pegury,  and  treason  ?  But  the  advocate  teUa 
us,  that  there  are  aome  tfainfls  which  the  law 
commonly  forbids  in  generu,  and  that  some 
inforenoes  areas  natural  and  atrong,  and  re* 
proach  as  soon  or  sooner  than  the  pteinest  defor 
■nations.  But  what  of  all  this  ?  Must  there- 
fore such  generals  be  left  to  the  phautastic  ap- 
plication of  every  wild  imagipalioopto  thecon- 
fbunding  of  the  use  of  speech,  and  aubverting 
of  human  society,  an<h>ot  rather  be  still  sub- 
mitted to  thejudgment^f /HMnmon  sense,  for 
thejr  true  and  right  understanding,  and  the 
dadiicing  thence  tLese  strong  and  natural  in- 
ferencm  talked  of?  Of  which  good  sense^  if 
the  advocate  do  but  aOow  a  grain  weight,  it  ia 
erident  4hat  the  inferences  he  here  libela. 
againat  the  eari,  must  iiili|llibly  be  cast,  and  by 
ail  racional  unbiaased  nlen  m  found  strange,* 
unnataral,  and  monsti^ua. 

^er.  Sir,  secondly,  pray  observe  <tbese  4ra- 
lional  and.sound  maxims  lie  sounds  his  infer- 
ences on,  and  they  are  manifestly  these :  first. 
That  he  who  says  be  will  only  obey  as  foraa 
he  can,  invents  a  new  way  wheceby  no  man  ia 
at  all  bound  to  obey.  2dly,  That  he  who  in 
the  midst  of  hundreds  of  exceptions  and  con- 
tradictions, obiected  againat  jui  oath  iiyoined 
Igr  act  of  pHJMpM»t^t,  and  still  unanswered, 
says,  that  he  is  confident  the^nrliament  never 
intended  .to  impoae  contradictory  oaths,  re- 
proachea  4h^  padiamenL  adly,  That  he  that 
saysihemnst  exphdn  an  ambignous  oath  for 
.himself  hefore  bs  take  it,,  renders  all  lawa 
and  oatha  nscdess,  and  mak#s  himaelf  the  le- 
gisktor.  4thW,  That  he  that  says  that  be 
takea  this  oath,  aa  foraa  ilia  consiatent  "^ 


to  be  oontndklioiity  and 
theffeo|NNi  had  |iropoiieil  one  or  two  cuoh  ao 
the  papan  above  aet  doim  plaial^  awH^  hold 
out,  and  the  bidiop  io  hie  exfimaaAtm  lather 
eradea  than  answers ;  wouM  li  noi  he  hard, 
beyond  all  the  measures  of  e^nity,  and  cha- 
rity, to  look  uBon  Ihia  as  a  dfgni^  reAectooay 
far  more  a  malicious  and  widun  alaoder«  and. 
the  blackest  treason  ?  Weseetbeactof  parlia- 
meat  doth  not  absolutely  eqioin  Uie  taking  of 
the  Test,  but  only  propoeeth  it  to  such  as  ara 
intrusted  in  the  eoyernmoit,  with  thn  ecdinsrf 
certification,  either  of  losuig,  or  boldia^  thev 
tmsts,  at  their  option.  We  know  alao,  that  in 
caaes  of  this  nature,  it  is  far  more  auitable  bach 
to  our  chrtnian  liberty,  and  the  reaped  we  owe 
to  a  christian  magistrate,  to  giyea  renaon  of  our 
conscientious  non-complianoe,  with  neckneas 
and  fcar,  than  by  a  mute  eoaoiMaieaee,  tpfrll 
under  the  censure  of  a  stui 


And  Ustly,  It  is  certain,  and  mmw  aafely 
affirmed,  without  the  least  reproaen,  that  par- 
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itaelf,  and  the  PRUeatant  religion,  iweafcs  no* 
thin^.  6thly,  That  he  Aat  dedarea  himself 
not  itfd  up  by  the  Test  from  eodeavonnng,  in 
n  lawful  way,  such  alteration  aa  he  thinks  to 
the  advantage  of  church  and  state,  consistent 
with  religion  and  loyalty,  dedarea  himself,  and 
dl  others,  loosed  from  the  goremment,  and  all 
duty  to  it,  and  free  to  oudce  any,  and  all  altera- 
tioiw  that  he  pleases*  And  6thly ,  That  he  that 
takes  the  Test  with  i^  eaplanation,  and  holds 
it  to  be  a  part  of  his  oath,  inrades  the 
legislative  power,  and  makea  acta  of  parlia- 
ment. 

Upon  which  rare  and  excellent  propositiona, 
1  diue  say,  the  earl  is  content,  according  to 
the  be«t  judffment  that  jrou  and  all  nnbiasaed 
men  can  mdw,  either  of  their  truth,  or  of  my 
ingenuity  in  eKcenang  them,  to  be  adjudged 
Cruilty  or  not  €hiUty,  wtthoat  the  leaat  fear  or 
apprehension  of  the  issue. 

And  in  the  third  and  last  place,  I  shaD  ody 
intreat  you  to  try  how  the  advocate's  reasoning 
ivill  proceed  in  other  caaes,  and  wkat  brave 
work  may  be  wrought  by  so  useful  a  tooL 
Suppose  then  a  man  refuse  the  test  simply,  or 
lalB  into  any  other  kind  of  nonconformity, 
either  ciril  or  ecdeaiastic,  or  pays  not  the  king's 
eastoa. or otW  due.;  «  CSly. «Mient«Sli 
•n  act  otherwise  dian  the  adrocale  thinka  he 
ahodd,  is  not  his  indictment  already  formed, 
and  his  process  as  gbod  as  made?  m.  That 
he  regards  not  the  bw  ;  that  he  thinks  it  is 
Ui^usuy  or  foolishly  enacted  ;  that  he  will  only 
diey  aa  far  as  he  can,  and  as  he  pleases,  and 
thereby  renders  all  laws  usdess,  and  so  re- 
proaches the  king  and  parliament,  and  impugns 
their  authority,  and  assumes  to  himself  the  le- 
gfisbitive  power,  and  therefore  is  guilty  of  lea- 
sing-making,  depraving  his  mdes^'s  laws,  and 
of  Treason ;  of  which  crimes  above-mentioned, 
Or  one  or  other  of  them,  he  is  actor,  art,  and 
part:  which  bring  found  by  an  assize,  he 
ought  to  be  punislud  with  the  pains  of  deatili, 
foHaulture  and  escheat  of*  lands  and  goods,  to 
the  terror  of  odiers  to  do  or  commit  the  like 
lierealiter.  And,  if  there  be  found  a  conveuent 
judge  the  poor  roan  is  undoubtedly  lost. 

But,  8ir,  having  drawn  this  paralk-l,  rather 
to  retrieve  the  earPs  case,  than  to  make  it  a 
precedent)  which,  I  hope,  it  shall  never  be,  and 
drasing  rather  to  leare  the  advocate  than 
follow  him  in  his  fbUies,  I  forbear  to  urge  it 
fiirther. 

Theae  things  considered,  must  it  not  appear 
atnnge,  beyond  expression,  how  the  earl's 
explanation,  such  aa  it  is,  did  fall  under  such 
enormous  and  grievous  misconstructions :  for, 
netting  aside  the  oouncirs  allowanoe  and  appro- 
hation,  (which  comes  to  be  considered  under 
the  next  head)  suppose  the  earl,  or  any  other 
person  called  bdbre  the  council,  and  there  re- 
tpiired  to  take  the  Test,  had,  in  all  due 
bumilhy,  said,  either  that  he  could  not  at  dl 
take  it,  or,  at  least  not  without  an  explanatiun, 
because  the  Test  did  contain  such  thinga,  aa, 
not  only  he,  but  many  other,  and  thoae^e  beat 
Of  the  loyd  and  otthodoK  deigy,  dd  appfehend 


liamento  are  not  infallible ;  aa  witnaaa  the  fre- 
quent changea,  and  abrogationa  of  their  own 
acta,  and  their  altering  of  oatha  iBapoaed  by 
themaalves ;  and  even  of  thia  oath,  afier  itwaa 
presented,  which  the  earl  waa  not  for  nheiing, 
ao  much  as  it  waa  done,  as  I  tdd  you  bdbre : 
how  then  can  it  be,  that  the  eari 
before  a  christian  cooncil,  and  there 
in  terms,  at  the  worst  a  little  obacorei, 
too  tender,  and  modest,  his  seniles  at  aa  oath 
presented  to  him,  either  to  be  liredy  taken,  or 
refused,  should  fall  under  any  ceoanre?  If  the 
eari  had,  in  this  occasion,  said  he  could  net 
take  the  Test,  unless  hberty  were  given  him 
fo!8t  to  ex^bin  himself,  as  to  some  contradic- 
tions, and  inponsistendes,  which  he  coDoeivei 
to  be  in  it,  though  he  had  said  far  more  than  u 
contained  in  his  contraveried  explanation,  yet 
he  bad  said  nothing  but  what  christian  liberty 
hath  ofWn  freely  dlowed  ;  and  diriatiaD  cha- 
rity would  readily  construe  lor  an  honeat  ex- 
pression of  a  commendable  tendemeaa,  without 
any  imputation  of  r^roach  against  either  king 
or  parliament.  How  much  more  then  ia  his  part 
clear  and  innocent,  when,  albeit  so  many  thought 
the  contradictions  to  be  undeniable,  yet  sedi 
was  hi4  well-tempered  respect,  both  to  God, 
I  and  man,  to  bis  own  conscience,  aad  his  ma- 
I  jesty 's  authority,  that  before,  and  not  after,  the 
taking  of  his  oiuh,  to  elear  himadf  (in  the  midsi 
of  the  many  exceptions  and  scrupka  raised)  of 
all  ambiguities  in  swearing,  he  first  applies 
himself,  for  a  satiafying  expnnation,  to  the  par« 
liament,  the  prime  impoaers,  their  trve  intui- 
tions and  genuine  meaning,  and  then  gathering 
it  very  rationally,  from  the  oath'a  oondstca<7 
with  itself,  and  with  the  Protestant  Rdigian, 
the  parUamant^s  aim  and  scope,  and  ao  aasot- 
ing  the  king  and  parlkment'a  tratht  and  ho- 
nour, he  idma  -the  relief  and  quiet  of  hia  ewa 
conadence  in  his  taking  the  Teat  widi  thia  ex* 
danatioo,  and  in  dectuin^^  ito  oongmitjr  with 
nia  oath,  and  duty  of  aUegnaoa. 

The  third  head  of  the  aad'a  additioMl  de- 
feaoea,  iathe  farther 


965]  SlTATE  TitlALS,  93  Chablbs  II.  l681.-/or  High  Trt^iem.  [96O 


oTMigTDOiidg  ofexeulpttioii,  abore  addaoed 
•nd  repelled :  wliich  were,  first,  that  before  the 
earl  ad  offer  his  ezphination  to  the  council,  a 
great  many  papen  were  spread  abroad  by  some 
^tbe  oitbodoz  clergy,  charging  the  Test  with 
oontnulictions  and  inconsistencies.  Sdly,  That 
there  was  a  paper  penned  by  a  reverend  bishop, 
and  presented  and  read  in  council,  and  by  thein 
allowed  to  be  printed,  which  dttd  contain  tfie 
■ame,  and  far  more  important  things  than  any 
can  be  found  in  the  earl*s  explanation  :  and 
consequently,  far  more  obnoxious  to  aU  his  ma- 
jesty's advocate's  accusations.  Sdly,  Hial  the 
ezDianation  upon  which  he  was  indicted  was 
publicly  by  himself  declared  in  council,  and  by 
me  council  allowed ;  so  that  the  oath  was  kd- 
Binistrate  to  him,  and  he  received  to  sit  in 
council,  and  vote,  by  his  highness,  and  the  rest 
cf  the  members,  with,  and  under  this  express 
qualification. 

But  to  all  urged  for  the  earl's  exculpation, 
the  advocate  makes  one  short  answer,  vise. 
That  if  the  carl's  naper  did  infer  the  crimes 
charged  on  it,  a  thousand  tlie  like  offences 
Cannot  excuse  it    And  his  majesty  is  free  to 

rsue  the  offenders,  when,  and  in  what  order, 
thinks  fit :  which  answer  doth  indeed  leave 
tiie  ooonei!,  and  afl  oonceraed,  in  hi^majesty's 
ttcrey:  but  diat  it  doth  no  way  satisfy  the 
caif^  plea,  is  manifest :  for,  the  first  ground  of 
exculpation,  viz.  That  befbre  the  earidid  offer 
his  emanation,  a  great  many  papers,  writ  W 
the  oraiodox  dei^,  and  others,  were  abroad, 
i)hamnff'the  Test  with  contradictions,  &c.  was 
not  ule^gped  by  the  earl  merely  to  justify  his 
cxnlanation  by  the  multitude  of  the  like  papers, 
and  so  to  provide  for  an  escape  in  the  crowd  : 
hut,  the  earl  having  most  rationally  pleaded, 
that  his  explanation  was  sriven  in  by  him,  afler 
these  many  scruples  anaobjcctions  raised  by 
dhera  were  abroad,  it  was  a  good  plea,  from  a 
most  pregnant  circumstance,  clearing  both  the 
^lesign,  and  sense  of  his  words,  fh>m  the  foul 
aspersiotts  of  reproaching,  and  depraving, 
thrown  upon  them :  seeing  die  words  spoken 
by  him  under  the  motive  of  such  a  circum- 
stance, by  all  fkir  rules  of  interpretation,  instead 
^iinietiig  judged  misconstruing  and  depraving, 
could  only  be  understood  as  a  seasonable  as- 
aer^ng  of  the  integrity  of  the  parliament's  in- 
tentions, and  the  uprightness  of  the  eari's  con- 
acienoe :  which  argument  being  in  reason  on- 
an8wersble,it  necessarily  follows,  that  the  advo- 
cate's return  to  the  first  ground  was  neither 
aufficient,  nor  pertinent,  aiul  that  therefore  the 
exculpation  was  unjustly  repcHed.  But  next, 
die  second  ground  of  exculpation  is  so  far  from 
being  answered  by  the  advocate,  that  it  does 
not  appear  It  was  so  much  as  understood  ;  for, 
^  wl's  ailment  being,  that  words  allowed 
and  approven  by  the  council,  can  never  fall 
under  tne  accusation,  either  of  leasing-making 
cr  slandering  his  majesty's  proceedings,  or  de- 
praving laws,  and  acts  of  pariiament,  as  is 
evident  in  itself,  and  granted  by  ^e  advocate, 
nvhera  he  says  that  an  explanation^  though  re- 
iertingeg  wakis^  and  garenmient  (which 


the  eari's  was  not]f  yet,  if  allowed  by  the  cona- 
cO,  is  to  be  sustained.  But  so  it  is,  that  the 
oouncfl  hath  allowed  the  words  contained  in 
this  explanation  contraverted,  boUi  in  them- 
selves, and  also  in  their  equivalent,  and  fkt 
more  important  expresnons:  as  for  instancy 
not  only  by  acoeptinjf  the  eari's  explanation 
(as  shall  l>e  cleared  m  the  next  place)  but  by 
givins*  warrand  for  the  publication  of  the  Inshop 
of  Edinbui^h  his  Vmdication ;  wherein  first, 
for  obviating  the  contradictions  objected  from 
the  confession  of  faidi,  he  positively  asserts^ 
that  by  the  Test  men  do  not  swear  to  own 
every  article  of  that  confteion ;  and  yet  tibe 
Test  Mnds  expressly  to  believe  that  confiassion  to 
be  founded  on,  and  agreeable  to  die  word  of  God, 
and  never  to  consent  to  any  aheratbn  contrary 
thereto,  or  inconsistent  therewith  :'  so  that  ha 
gives  both  the  Test  and  the  parliament  the  lie. 
And  then,  for  removing  another  scruple,  ha 
tells  us,  That  by  the  Test  men  are  not  bound 
up  from  reffular  endeavours  to  rectify  or  better 
the  eatablisbed  government,  both  of  cnurch  and 
state,  which  is  clearly  the  same  thing,  (bitt 
not  so  well  cautioned)  with  that  which  in  the 
eari's  case  is  made  a  ground  of  treason  :  from 
which  it  unquestionably  fbllows,  tiiat  theearl'a 
words,  having  been  allowed,  and  approved  by 
the  council,  could  never,  in  law,  or  reason,  ha 
thereaHer  made  a  ground  of  accusation,  by  any, 
much  less  by  themselves.  Now  I  desire  to 
know  where  the  advocate,  in  all  his  plea,  doUa 
so  much  as  notice,  far  less  answer,  this  de- 
fence ;  or  what  his  telling  us,  a  thousand  oft. 
fences  of  the  like  nature  doth  not  excuse  one^ 
either  doth,  or  can  signi^  P  seeing  this  ar- 
gument for  the  earl,  ini^ead  ofpleading  excusea 
00th  justtfy  the  matter,  and  for  ever  purge  all 
shadow  ofoffenoe,  or  ground  of  quarrel,  which 
will  be  yet  more  apparent,  when  yon  shall  ad4 
to  this  the  third  ground  of  the  earl's  exculpatioo, 
viz.  That  the  explanatioo,  wiiereapon  me  eail 
was  indicted,  was  publidy  by  hii^Belf  de- 
dared  in  eouncil,  allowed  and  accepted :  In- 
somuch, as,  after  he  had  given  his  explanatioa 
as  the  sense  wherein  he  was  free  to  swear  ^a 
Test,  the  oath  was  thereupon  admmistrate  ta 
him,  and  he  received  to  ait,  and  vote  as  a 
counsellor.  Whereby  it  is  evident,  that,  by 
this  aOowanoe,  and  acceptance,  the  eari's  expla- 
nation became  the  council's,  as  nrach  as  if^ 
after  the  earl's  pronouncing  the  words,  they 
had  verbatim  'repeated  them,  and  toM  him, 
they  were  satisfied  he  should  swear  the  Test 
in  these  terms :  and  vrfaether  this  ought  not  ta 
be  a  sufficient  exoneration  to  the  eari,  let  all 
men  judge.  The  advocate  makes  a  noise,  that 
in  the  caae  of  an  oaidi  reqmred,  the  taker  ou^t 
to'  swear  it  in  the  sense  of  the  imposer,  (which 
none  doubts)  and  then  runs  out,  that  the  earl 
in  place  of  taking  it  in  the  imposer's  sense,  did 
unwarrantably  intend  a  sense  of  his  own,  to  the 
eluding  and  frustrating  of  the  obligation  of  this 
and  all  other  oaths.  But  all  this  is  nothing  to 
tile  purpose  ;  for  waving  that  in  the  eari's  case 
it  is  most  impertinent  to  talk  of  his  obtrudin|p 
of  a  same  to  Uie  ebdiagy  and  fhHtratiDg  of  tha 
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oUigtttiMi  of  ilk  oadi,  sedng  hiiMth  ww  not 
then  ffiren,  or  at  til  in  being,  it  ii  exonuAy  al* 
}td^fdhy  Uie  cari,  and  notoor  that  uie  ezpla- 
natioo  tenderad  by  him,  when  called  to  take 
theTflft,  was  acocpfced  by  the  council,  and  the 
oath  diereBpoD  adminiatrated,  and  so  the  earl 
freely  joint  iame  with  the  advocate,  and  ac- 
loiowlBdi^ittg  that  the  taker  of^tbe  oatti  oogfat 
Id  awear  in  3ie  tenaoof  the  impoier,  aubauMi 
*  io-terminia,*  that  ha  faimaelif  m  awMuroov  and 
ai^otfiennae,  inaanrach  aa  he  did  atrenr  in  a 
aanae  aooeplad  by  the  oonacil,  before  he  gave 
his  oalh,  aa  is  endent  1.  By  their  commaDd- 
iag  him  to  mi  after  he  had  awom ;  and  S.  In 
that  nather  the  advocate,  nor  any  other,  had 
•rertbe  conAdaiee  to  foanel  his  sitting,  aa  a 
breach  of  the  kw,  which  no  doubt  they  had 
done,  if  not.OQBfvinoed  that  by  taking  the  oath, 
he  bad  eatiBfied  the  act  of  parlianient ;  which 
IhiogK,  in  traa  dealing,  and  the  coDstnietion  of 
nlll^iiestmen,ai«tteaameasifthe  oath  had 
been  raipiired  of  him  by  the  council,  in  the 
Tery  sense  and  words  of  dits  explanation.  Nei- 
ther HI  it  material  whether  the  explanatioo,  of- 
ftred  by  the  earl,  doth  deaerve  (as  certainly  it 
doth  not)  tfaeae  ma^y  ill  names,  which  the  ad- 
▼odate  would  fix  upon  it ;  becauae,  though  it 
had  been  much  worse  than  it  is,  yet  being  of- 
fered to  the  council,  and  aobouttcd  to  thcfr 
judgment,  and  they  having  accepted  of  it,  the 
thing  became  fwt$i  ret  judicata^  and  cannot  be 
retracted,  without  aubverting  die  aurest  rulea, 
both  oC  truth,  and  government.  The  advocate 
indeed  tells  oa,  4.  That  the  council  heard  not 
the  earFs  exphmation :  But  I  baveatreaiK 
told  ypu,  they  did  hear  it,  and  the  eari  ii  stiU 
ready  to  prove  it :  and  suppose  some  say  they 
did  not  hear  it  distinc^y,  (as  what  thiajg^ 
apoKe  lAcooneil  ie  distinctly  hourd  and  coo«- 
dered  by  aO  ?)  Yet  it  bemg  certain  that  they  did 
all  approveit,  itis  sufficient  to  the  earl :  and  it; 
'is  only  their  concern,  whether  in  approving 
what  they  did  not  hear,  they  observed  then- 
oatK  (2tf  fideU^  &o.  or  not  Hia  highneaa, 
who  the  earl  waa  most  oooceraed  should 
hear,  did  certainly  hear,  aa  hhnadf  after- 
wards acknowledged.  2.  The  advocate  says, 
that  the  hearing  and  allowing  the  earl  to 
fit,  b  no  relevant  plea;  yea  further,  though 
all  the  council  had  allowed  him  that  day,  yet 
anT  of  his  m^esty'e  officers  might  have  <piar« 
reUed  him  thenext  day.  But  Ant,  I  would 
gbdly  know,  upon  what  head  P  for  if  upon 
obtruduigascDseof  his  own,  it  is  undeniable 
that  whoever  the  sense  was,  the  obtruding  of 
it  wis  puiged  by  the  council's  aoceptatioB,  and 
it  became  theirs,  and  waa  no  more  his.  Butif 
the  advocate  dotb  think,  that  even  the  matter 
*  of  the  expkmation,  though  aUowed  and  nc- 
cepted^  may  still  be  quarreyed:  Then,  JU  I 
hope,  he  wul  consider  in  what  terms  he  doth 
it ;  fpr  if  he  charge  it  after  ii  becotacs  the 
coundl's  (as  in  truth  he  hath  done  diready)  with 
tliesaioe  liberty  wherewith  he  ti^ateitasth^ 
.earr$,herunB  fair  to  make  him8elf.the  arranteat 
defainer  and  shifiderer  of  the  king  and  council, 
Ihat  ever  yet  attempted  it.  But  9d^»  It  merits 


a  worae  nane  than  I  am  free  to  giv«  it,  to  aav* 
thatanexpluMtionaUowedby  the  council,  in  toe 
administratii^  of  an  o«th  proper  to  he  admi^ 
nistrat  by  them,  dolh  not  secure  the  taker  as  to 
that  aenae,  both  b  law  and  oonacienoe :  Seeing 
in  etfect  thia  qmle  tiJcea  sway  the  best  grounds 
of  assurance  among  men,  and.  turns  their 
greatest  aeourity  to  Uieir  greafesat  snare.  And 
9dly,  If  this  be  sound  doctrine^  it  is  worth  tlie 
enquiring,  what  aocurity  die  deny,  to  whom 
die  couMal,  as  you  have  hoard,  aid  induce  an 
explanation,  have  thereby  obtained ;  For  as  to 
sttchlakks  aa  did  only  at  their  own  hand  take 
hold  0^  and  snatch  at  this  indulgence,  not  pro- 
vided rar  them  by  the  council's  aet,  it  ia  clear 
their  doom  is  mgfat  It  is  not  here  debated 
how  fiur  that  explication  of  the  council's  may 
satiafy,  and  ^uiet  conscience,  kt  such  oon- 
earned  see  to  it.  Some  please  themselves  with 
a  general  notion,  That  if  the  aense  siven  by 
the  administraler  be  sound,  then  ii  is  i3ao  safe, 
whether  it  be  u^reeshle  to  the  plain  and  m 
nuine  meaning  or  the  oath  or  not;  nay,  whe- 
ther it  be  agreeable  to  the  sense  of  the  first  im- 
posers,  or  not :  But  others,  who  conndor  au>ra 
tenderly  what  it  is  to  swear  in  truth,  and  in 
judgment,  think  it  rather  a  prophanation,  and  a 
ainful  pr^forring  of  the  credit  of  men  to  the 
glory  of  the  Almighty,  to  ofier  to  smooth  an 
oath  by  a  disa^preeable  interpretatum,  when  in 
efiect  the  oath  itself  ought  to  be  changed ;  But 
die  thing  in  question  b  about  the  security  of 
life  and  foftune ;  for  seeing  the  council's  ex- 
planation is,  at  least,  to  say  no  worse^  liahia 
enooffh  to  the  calummea  of  an  inventive  malioe, 
and  me  advocate  ielleth  us,  Hiough  all  tha 
council  had  allowed  a  man  to  swear  with  an 
explanation,  yet  any  of  his  majesty's  officers 
may,  the  next  day,  quarrel  him ;  it  is  evident 
that  this  allowance  can  afford  him  no  security. 
It  is  true,  the  ^vocate  may  aOedge,  and 
possibly  find  a  difierence  betwixt  the  council's 
emittiiig,  and  their  ac^pepting  of  an  exphna- 
nation.  But  as  in  truth  there  is  ndne,  more 
than  betwixt  a  mandat  aud  a  ratiiisbition ;  so 
I  am  confident,  if  ever  the  thing  come  to  be 
questioned,  this  pretence  will  evanisb,  and  coma 
tonothiii^. 

It  is  likewise  to  be  remembered,  That  when 
the  eari,  the  next  day  after  he  took  the  Test, 
was  questioned  for  the  ejmhmation  he  had 
made,  and  required  to  exhioit  a  copy  ^which 
was  afterwards  made  the  ground  of  nia  indict- 
ment] so  soon  as  he  observed  that  some  beg^ 
to  carp,  he  refused  to  sign  it,  demanded  it  boek^ 
and  would  have  destroved  it,  as  you  have 
heard,  which  were  aH  dear  acta  of  disowninf^ 
and  retracting,  for  eviting  ofienoe,  and  of  them- 
selv^  sufficient  to  have  prevented  any  further 
enqiniy ;  there  being  nothing  more  just  and 
human,  than  that  words,  though  at  the  first 
hearing,  ofiensive.;  yet  if  instantly  retracted, 
when  questMned,  should  be  past:  Bat  tbia, 
aa  wdl  aa  other  tliii^.  miirt  in  theeari'saisc 
be  aiogular;  and  whether  he  plead  the  conn  - 
ciVs  dlowiqg,  or  his  own  disowning  (as  in 
eifoct  he  doth  both)  it  U  ei)uaUy  to  no  purpose^ 
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UMtUag  Jctefiniagd  musl  be  aocomrijihed. 
Yeo  hMiti  before,  how  tiMi  e  leveread  usIioih 
and  mftny  of  Uie  orthodox  clergy,  did  take  a 
far  greater  liberty  of  ezplaoatum  than  the  earl 
pietandedto:  you  see  also  that  first  theooHo- 
cil  .allows  his  weeds,  whereapon  he  rests: 
And  when  he  finds  that  Uie^  begin  to 
chidlen^  he  is  wiOing  to  disown:  And 
withal,  It  is  undeniable,  and  acknowledged  by 
the  council  themsetves,  that  the  Test,  as  jt 
atanda  in  the  act  of-  i^orliament,  is  ambiguous, 
and  needs  to  be  ecqdained :  And  the  earl  may 
confideatlY  aver,  that  of  all  the  explanations 
that  have  oeen  offered  (e?en  at  the  council's 
jiot  excepted)  his  is  the  most  safe,  sound,  and 
least- disaffieeable  to  the  parliameot's  true 
sense  and  meaning.  And  yet  when  all  others 
mCKfe^  he  alone  must  be  seized ;  and  ibr  athing 
•0  openly  innocent,  eleariy  jusUfiable,  and  un- 
denuUiiy  allqwed,  found  guilty  of  the  worst 
iof  qrimes,  even  leasing-maldng,  leasing-teU- 
ing,  dmaving  of  la%rs,  and  treason ;  but  all 
these  things  God  Almighty  sees,  and  to  him 
the  judgment  yet  belonjB;s. 

And  thus  I  Jeare  this  discourse,  shuttmg  it 
np  with  the  case  of  archbishop  Cranmer, 
plainly  paralM  to  the  earl's,  to  show  how 
IDuch  he  was  more  &vouraUy  dealt  with  by 
the  king,  and  government,  in  those  days,  thsn 
the  earl  now  is,  though  he  live  under  a  much 
fiaore  merciful,  and  just  prince,  than  Uiat 
Worthy  prelate  did;  for  Cranmer  beine  called 
and  nronoted  by  Henry  8,  of  Bngland  to  be 
arohoishop  of  Canterbury,  and  fin£n^  an  oath 
was  to  be  offered  to  him,  which,  in  ms  appre- 
hension, wouU  bind  him  up  from  what  he  ac- 
counted his  duty,  he  altt^nether  declined  the 
digniQr  and  preferment,  unless  he  were  al- 
lowed to  take  the  oath,  with  such-anexplana- 
tiottjas  he  himself  proposed,  for  salving  of  his 
conseiefice;  andthnighthiseathwasnoo&er 
than  the  statute,  and  solemn  oath,  that  all  his 
predecessors  in  that  see,  and  all  the  mitred 
clergy  in  England,  had  swum,  yet  he  was  ad- 
wamtA  to  take  it,  as  you  see  in  Fidler's  Church 
Hist  of  Britsin,  hb.  5.  p.  185,  and  lb6,  with 
this  Aittial  proMation. 

'  In  nomme  Domini,  Amen.  Coram  vobis, 
*te.  Nonest,autentmeRVolnotatis,autinten- 

*  tieoia,  perhujusmodijnramcntum  veljuramen- 
« la,  ouameronnque  verba  in  ipsis  posita  sonare 
4  fidwemtur  me  oUicai^  ad  aliquid,  ratione 
f  eerundnm,  poathac  mcendum,  faciendum,  ant 
f  attentandum,  quod  erit,  autesse  viddntur,  con* 
*^tra  Legem  Dei,  vel  contra  iHustrissimum 

*  Re^em  nostrum  Angte^  Legesve,  aut  prfero- 
f  ffitivas  Episdem :  £t  ipiod  non  inlendo,  per 
^  BqlqsmodijorBmentuiii,  ireljiaramenta^f)novis 
f 'modo  me  oMigare,  qui  nmras  librrloqni,  eon- 

*  sulere,  aut  oonsentiie  valeam,  in  omnibus,  et 

*  sinyilis  refiirmationem  RdigiomsChristianR, 

*  Gubefnationem  Eodesifle  Angticaas,  et  Prae- 

*  ngatiram  Corone  ^nsdem  Reipubhes,  vel 

*  eoromoditatem  earundem,  quoqno  mode  con- 
^  ccnentibtts ;   et  ea  ubique  exequi,  et  refer- 

*  maie,  que  inihi  id  Ecclesia  Anglicma  refor* 
Amanda  videbuutut:  £t  secundum  htoo m- 


Hfyelalieiiem,  et  intettectnm  hunc,  et  non 
aliter,  ne^ua  alia  mod6,  dictum  iuramentum 
me  pnestitonmi  protestor,  et  pronteiM'.' 
That  is-  Co  say.  *  In. the  name  pf  God« 
Amen.  Before  you,  &c.  It  neither  is,  nof 
shall  be,  my  will  or  meaoiog,  by  this  kind  of 
oathy  or  oaths,  and  however  the  words  of 
themselves  shall  seem  to  sound  or  signify,  to 
bind  up  myself,  by  virtue  hereof,  to  aavvdo^ 
or  endeavour  any  thing,  which  shall  reaUy  be, 
or  appear  to  be,  a^^ainst  tlie  law  of  God,  or 
against  our  iUastnous  Idng  of  England,  or 
against  his  laws  and  prerogatives:  AvA  thai 
I  mean  not,  by  this  my  oath,  or  oa^s,  any 
wajrs  to  bind  up  myself  from  speaking,  oon- 
suUing,  and  consenting  fieely,  in  ui,  and 
everything  in  any  sort  conoemins^  the  refor- 
mation of  the  Christian  region,  the  govern- 
ment of  the  Church,  of  j£]|gland,  and  the 
prerogative  of  the  crown  oT  the  Common- 
wealth  thereof,  or  their  advantage ;  and  from 
executing,  and  reforming  such  thinga  as  I 
shall  thimt  need  to  be  reformed  in  theChureb* 
of  England:  And  according  to  this  explana-* 
tion,  and  sense,  and  not  otherwise,  nor  m  any 
other  manner,  do  I  protest,  and  profess,  that  1 
am  to  take,  and  penblrro  this  oath.' 
Nor  did  that  excellent  petwrn,  says  Mr. 
Fuller,  smother  this  privatoy  in  a  corner,  but 
publicly  interposed  it  tnree  several  times ;  onoe 
m  the  Charter-house,  before  authentic  wit- 
nesses ;  again  upon  his  bended  knees,  befofv 
the  high  lutar,  in  view  and  hearing  ^of  many 
people,  and  bii^ps  beholdittff  him;  when  he 
was  consecrated ;  and  the  thiro  time,  when  he 
received  the  pall,  in  the  same  plaoe. 

Now  would  it  not  be.veiy  strange  if  the  like 
liberty  shoubl  not  be  allowed  to  the  eail,  under 
his  mi^esty,  in  relference  to  the  Tort,  whidi 
Henry  the  8th,  a  prince  that  stood  as  much 
on  his  prerogative  as  ever  any,  did  vouchssfh 
to  this  Thomas  Cranmer,  who,  as  anotfier 
historian  obeerves,  acted  fairly,  and  above- 
board  :  But  there  wanted  then  the  high  and 
euellent  designs  of  the  ^reet  minitters.  ^- 
rare  fidelity  of  counseHors,  somid  re%ion' 
and  tender  piety  of  ^bishops,  solid  law 'and 
learning  of  advocates,  incoirnptible  intcofrity 
of  judges,  and  upright  honesty  of  asBudri^' 
that  now  we  have,  to  get  archbishop  Cranmer 
accused,  and  condemned,  for  leasiog-maldng, 
depraving  laws,  peijury,  and  treason,  to  whidi 
accusation  his  explanation  was  certainly  no  leas 
obnoxious  dian  the  eail's. 

But  I  hasten  to  the  fourth,  and  hst  head  of 
the  eaiFs  additional 'defences,  .viz.  The  re- 
moving certain  groundless  pretences,  alledged 
by  the  advocate,  for  aggravatiilg'  the  earl% 
offence:  As  1.  That  the  earl,  being  a  peer, 
and  member  of  parliament,  should  have  known 
the  sense  of  the  parttament,  and  that  neither 
the  scruples  of  the  clergy,  ndi'  the  councirs 
prodamation,  designed  fbr  mere  ignorents, 
ooold  any  way  excuse  the  earl  foroffeiing  such ' 
an  explanation.  But,  firtt,  the  advocate  migfat 
have  Tcmembered,  that  hi  anetber  passagelie 
tasas  the  saigas  having  dab«ta)l  in  parliament 
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•fnoit  tiw  Tciit^wlMic^iiii6M]rtog«dMr, 
that tbe evl  bavni|f  been mtfae iwittor  of  &e 
Test  a  duMoter,  thie  quality  doth  ralber  justi^ 
tbttu  aggravate  the  earl'a  scrupling.  My,  If 
the  proclaiiiatioii  was  desigoed  m  the  nere 

SDoraats  of  the  dewy*  as  the  adfocaite  calls 
em,  who  knew  nothing  of , what  had  paat  in 
{nrliament,  an  explanation  waa  far  more  ne- 
Veas^drv  for  the  earl,  who  knows  so  little  'Of 
what  toe  advocate  alledges  lo  have  past  inpar- 
Uanent,  viz.  That  the  Confession  of  Ajth 
was  not  to  be  sworn  to  as  a  part  of  the  Test, 
thai  ot'necessi^  (as  I  think)  he  must  know  the 
^contrary ;  inasmuch  as,  fiist,  as  this  is  obvious 
iWmi  the  ea[press  tenor  oif  the  Test,  whidi  binds 
to  own*  and  profess  the  true  Protestant  religion, 
contained  in  the  Confession  of  Faith,  and  to  be- 
lieve the  same  to  be  agreeable  io  the  word  of 
<»od ;  as  also  to  adhere  thereto,  and  never  to 
consent  to  anv  ^^''■^  contrary  to,  or  inoon- 
aistent  with  the  said  Protestant  religion,  and 
ConfemtOD  of  Faith :  Which  to  conunon  sense 
nppean  as  plain,  and  evident,  as  can  be  con- 
trived, or  desind.  ikit  Sdly,  It  is  very  well 
known,  that  it  was  expressly  endeavoured,  and 
carried  in  parliament,  that  the  Confession  of 
Faith  should  be  a  part  of  the  Test  and  Oath: 
For  the  CoofoMioo  of  Faith  bein^  designed  to 
he  sworn  to,  by  an  act,  for  securing  the  Pro- 
testant religion  (which  you  have  newd  was 
pmazied  in  the  articles,  but  afterwards  thrown 
onljwhen  this  act  for  the  Test  was  brought 
into  the  parliament,  some  days  site,  by  the 
bishop  oTBdinburgb,  aod  otners,  the  Con- 
fesBon  was  designed!  v  left  out  ol*  it :  But  it 
beingagain  debated  that  tbe  bare  naming  of 
the  IVMstnnt  rdigion,  without  condesoend- 
iog  on  a  standard  for  it,  was  not  sufficient, 
the  Confession  of  Faith  was  of  new  added : 
And,  after  the  aflirmative  clause  for  own- 
iig  it,  and  ribering  to  it  was  insert,  upon 
1^  new  motion,  the  negative,  never  to  con* 
sent  to  any  alteiation,  contrary  to,  or  incon- 
sisteni  with  the  said  prolestant  rdi^on,  and 
Coiifession  of  Faith,  was  also  subjomed :  but 
not  without  a  new  debate  and  oppositipn  made 
•gainst  the  words,  *  And  Confession  of  Faith,' 
bv  the  bishop  of  Edinbuigb,  until  at  length  be 
ijao  yielded  ;  all  which  it  is  hoped,  was  done 
for  some  purpose:  And  if,  at  that  time,  any 
had  doubted  iA  the  tbinff,  he  had  certainly 
been  judffed  most  ridiculous :  For  it  was  by 
tUt  addition  condnded  by  all.  That  the  Con- 
fession was  to  be  sworn  to,  for  he  takes  pains 
to  justify  it,  though  calumniously  enough, 
alMgiog,  That  it  was  hastily  compiled,  in  the 
^ort^paceof  four  days,  by  some  barons  and 
qunisters,  in  the  lanocf  «  tbe  Reformation. 
Where,  by  tbe  by,  yousee  he  makes  no  reckon- 
ing of  what  the  actof  nailiament,  to  which  the 
Ten  refers,  egjpress^y  bears,  vis.  That  that  se- 
^»nd  rMification  1567,  whidi  we  only  have  re- 
corded, was  no  htm  man  seven  years  after  this 
OnofessionwM  tot  exhibited^  and  approven 
A.  IK  ISGO.  But  BMnover,  he  tells  us,  That 
tilt  dooloa  of  Ahswhwn,  who  rsfuasd  tha 
Covenant,  weie  pi  viQiHy  ^fai  enly  to  rah- 
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aeribe,b«tto  nwcar  this  Conftasioa  gf  Ftfth. 
Which  again,  to  answer  the  biahop'a  critic  sf 
four  days,  was  more  than  70  y^ara  afesr  it  was 
univMally  received.     It  4b  tme,  that,  when 
tbe  bishop  finds  himself  strMtened  bow  to  an« 
swer  objections,  he  is  forced  to  make  use  of  the 
new  gloss,  I  shall  notcaH  it  of  Offeana,  vrhenby 
the  Protestant  religion  is  made  to  beawom  to 
only  as  every  man  pleases  to  interpret,  and  as 
for  as  may  beconsislent  with  any  new  praieiiiles 
of  state.    But  tiie  parhainent  eertainly  (1  do 
not  speak  ironically)  did  intend  by  tbisTest^  to 
swear  and  assert  the  true  Proteatant  lefigioo, 
and.  the  said  Confession  of  Faith,  wbatever  may 
be  now  pretended.    The  earl  oonid  not  also 
but  very  well  remember  what  bis  highness  hail 
said  to  himself,  about  the  inserting  of  the  Co6- 
fession ;  and  no  doubt,  the  advocate,  if  inge- 
nious, knows  all  this :  For  the  thint;  was  at 
that  time  matter  of  common  talk,  ana  indeed, 
till  pafers  objecting  contradictions,  and  incon- 
sisteneies  betwixt  ue  Confession  and  the  rest  of 
the  Test,  began  tobe  so  nomeroiM,  which  vrss 
about  the  eA  of  October,  that  there  was  no 
possibility  left  toanswer  them,  hut  by  alMging, 
Tliatintne  Test  men  do  not  swear  toeveiy 
article  and  proposition  of  the   Cenfeaaon,  but 
only  to  the  protestant  religion  therein  contained, 
this  point  was  never  d6iibted.     And  whedicr 
this  answer  be  true,  and  asdid  vindication, con- 
sonant to  the  words  of  the  Test,  or  a  circulatiiig 
evasion  enervating  all   its   force,  let  other* 
judge.    But  the  advocate  saya.  When  it  was 
moved  in  parliament  to  read  the  Confession,  it^ 
was  wavea  :  Most  true ;  and  the  reason  given 
by  the  bishops  for  it  vras,  Thatitwaa  notour, 
they  knew  it,  and  it  was  already  ineertinthe 
acts  of  parliament :  And,  the  truth  was,  the 
readineof  itwouU  have  spent  more  time  than 
was  almwed  on  examining  the  whole  Test    It 
was  likewise  late,  after  a  long  sederunt,  and  it 
was  resolved  to  have  the  act  passed  that  night, 
and  so  it  went  on :  But  it  was  likewise  moved 
to  read  the  Covenant,  seeing  it  was»  tote  4m* 
claimed,  and  this  war  Astly  reluaed.     And 
win  the  advocate  thence  mfer,  Thnt  by  the  Ttft 
the  Covenant  is  not  allured,  albeit  it  be  moit 
certain,  that  many  in  the  parliament,  at  that 
time,  had  never  read  the  oneor  the  other  ?  Bat 
to  follow  the  advoeate's  excursions,  and  answer 
them  more  particularly  :  The  motion  for  read- 
ing the  CoofessioB  beiocr  made  on  this  very  oc* 
casion.  Because  it  was  to  be  insert  in  thelM 
and  sworn  to,  condndes  enough  against  him  s 
For  nobody  can  be  so  effrontea  as  lo  aay ,  it  wa* 
used  in  parliament  as   an  argument  not  to 
read  it,  because  it  was  not  to  be  awom  to,  but 
(though  it  cost  a  debate^  it  was  plainly  agreed 
to  be  sworn  to,  aod  tnerefore  insert.    Sdlv* 
Can  any  man  doubt,  tbe  Confession  vras  to  M 
sworn  to,  when  it  is  notour  that  several  that 
werem^nberaof  iwrliament,  and,  by  reason  of 
offices  they  enjoyed,  were  called  to'  swear  the 
Test,  pretending,  with  reason,  tenderness  ol*  an 
ottth,  did,  bdbre  swearing,  make  a  fesbion  at 
least  of  reading  and  studying  the  Confession,  ta 
satisfy  thensmahow  ferthey  might  BW«ar  ii^ 
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jlndtlMfttlMww^MiebyiBkandredloaoattesfc  | 
tbeo»ehre8.  Laslly,  It  »  oertain  tbut,  when, 
in  the  end  of  October,  the  bishop  of  Edinburif  h 
did  quarcd  sir  George  Lockhart^  for  cansiiig' 
the  Coofinsion  to  be  insert  in  the  Test,  and  he 
answered  that  without  it  a  Turk  migfat  sign  the 
Test*  it  waa  not  then  pretended  by  the  bishop 
that  the  eonfession  was  not  to  be  sworn  to,  and 
Iheiefare  he  at  that  time  had  no  reply. 

Bat  this  isa  debate,  I  confess,  not  altogether 
neceasary  for  my  present  task,  only  thereby  you 
may  see  ground  enough  for  the  ead  to  behere 
the  Confession  was  sworn  to :  And  all  that  did 
awcar,  befoYe  the  conndrs  exptanation,  having 
awoni  in  that  sense,  and,  for  ought  I  know, 
all  (except  the  dergy)  being  by  the  coundrs 
act  stiU  bound  to  do  so,  it  was  not  strange  the 
earl  might  be  of  this  opinion.    And  seeing  that 
many  m  the  contradictiona  were  aUedged  to 
arise  hence,  and  the  earl  being  a  dissenter,  it 
vas^et  Isss  strange  that  the  earl  did  scruple ; , 
nor  IS  it  unreasonable  that  his  honest  explana* 
lion  should  hare  a  most  benign  aoNjitanoe. 
This  second  pretence  of  aggravatmn  is,  That 
bis  majesty  did  not  only  bestow  on  the  earl  his 
laBdaaiid3uriBdietions,ndlcninto  hism^eaty's 
handaby  the  forfenltiireof  his  father,  but  also 
pi^donhimthe  cranes  of  leasing-making  and 
misconstruing,  whereof  he  was  feund  ^ihy 
hy  the  parliuoent  1669.    And  laised  him  to 
thetitle  and  difrnity  of  an  earl,  and  to  be  a 
member  of  all  his  maiesty's  judicatories.    Al| 
which  the  earl,  as  he  bath  ever,  doth  stiU  most 
thankfully  acknowledge.    But- seeing  the  ad* 
▼ocatehaith  no  warrant  to  upbraid  him  with 
bia  majes^s  feTours,  and  that  these  things  are 
now  remembered  widi  a  manifest  design  to 
raise  dnst,  and  blind  sliangeis,  and  to  add  a 
very  ill  thintf,  in^^itude,  to  the   heap  of 
Iproundless  calumnies  cast  upon  him,  I  must 
crave  leave  to  answer  a  little  more  particularly 
and  refute  this  new  tout  (as  the  Soots  pravem 
jp)  in  an  old  horn.    This  old  leasing-maldnff 
is  dien  now  bro^^t  in  seriously  after  it  hau 
been  treated  in  ndicule  fer  18  years,  by  the 
very  actors  who  did  never  pretend  to  defend  it 
inooldblood:  And,  were  it  not  to  digress  too 
much,  I  could  name  the  persons,  ami  make 
them,  if  capable,  think  shame  of  their  false- 
hood and  prevarications  in  that  uoint,  and  of 
their   abusing  his   majesty,  and  prostrating 
joslioe,  but  I  forbear. 

The  advocate,  in  his  book  of  Pleadings, 
makes  tiiis  a  streteh,  and  says  hia  majesty  re- 
ioiaded  it.  And  his  majesty  himself  hath  se- 
raral  timea  expressed  his  sense  of  the  stretohes 
•  made  by  some  agahist  the  earl,  at  that  time. 
%iswenknown  the  family  of  Aigvle  is  both 
iMMnt  and  honouraUe,  and  hath  Seen  loyal 
and  servieeaUe  to  the  crown  for  several  him* 
dredsof  yeaia ;  bntthey  must  now  bedesteoj- 
ad,  for  having  done,  and  being  able,  as  they 
any,  to  do  too  much,  which  others  neithar  can 
■orwiado. 

Neither  is  the  advsoite  ignorant  that  the 
mdy  fhiMng  Aatfemily  hath  bean  ohaigedwith, 
iBatt  tfanttoag  tract  w  tiaap  waa  a  aamplimm 


of  the  late  marquis  of  Aigyle,  the  earl's  fhther, 
in  the  time  of  the  tete  nsuipi^ion,  by  sitlfaig  in 
the  then  naiiiamtfnt  of  England^  some  years 
after  all  ttie  standing  forces  of  the  kingdom 
were  broken,    his   majesty  beyond  sea,  tho  ^ 
whole  country  over^run,  the  usuipers  univer* 
sally  acknowledged,  and  neither  probability  of 
resistance,  nor  possibility  of  shelter  left  to  any 
that  were  most  wittiu^  to  serve  his  majesty,  ai 
the  advocate  himself  ha^  published   in  hk 
printed  Pleadings,  in  which  he  hkewiae  lay* 
out  the  special  imd  extraordinary  circnmstaucea 
whereby  the  marquis  was  necessitatod  to  d# 
what  he  did.    And  the  compliance  charged  on 
him    wsa  so  epidemic,  that  all  others  went 
pardoned  for. the  same,  except  he  alone,  though 
none  had  such  favourable  arguments  tb  plead, 
and  though  he  pleaded  the  same  indemnity 
that  saved  others.    And  seein]p  he  suhmittedy 
and  delivered  up  himself,  and  lost  his  life,  and 
seeing,  at  the  same  time  of  the  compliance  that 
he  suffered  fer,  the  earl  his  son  waa  actually 
serving  and  sutfering  for  his  miyesty,  as  yon 
find  in  the  former  part  of  thn  latter,  tke  earPt 
restitution  was  no  lem  than  he  and  his  fhmily 
might  weU  expect  of  h»  miyesty's  goodnem 
and  justice.    It  is  true,  the  emi  was  again  ac- 
cused and  condemned  (which  may  apf^r  in- 
deed strsnge  to  such  as  know  not  all  particnIarB) 
upon  the  same  old  acte  of  leasbr- making,  aim 
inth  as  little  ground,  if  possiblL  aa  now,  and 
was  pardoned  hy  his  migesty,  for  which  he 
hath  of\en,  and  Jmh  always  acknowledge,  tiiat 
he  owes  to  his  majesty  both  his  life  and  hia 
fortune ;  But  upon  tnis  oocasiDn,  and  being 
baited  as  he  is,  be  ^^P^  ^  nugesty  will  not 
take  it  ill  that  he  my,  That  his  majesty's  mercy 
was  in  this  case  determined  by  juraoe:  Andfbr 
proof  thathis  migeaty  did  tncn  know  him  to 
ne  innocent,  did  not  his  miyesty  then  my.  It 
was  impossible  to  take  a  man'a  Kfe  upon  so  smal 
an  account  t    Thoush  nevertheism  it  had  beeft 
done,  if  his  muesTf  had  not  internMed  and  par^ 
doned  him.    Did  not  the  Chancraor  Clarendon 
(who  was  patron  to  the  moat  considerable  of  dm 
earl's  pursuers)  hearing  of  hia  condemnalMNl, 
Bless  God,  he   lived  not  in  a  country  wh«m 
there  were  such  laws  P    (he  should  have  said 
such  judges)  And  I  believe  many  more  wi8  my 
the  same  now.    Did  it  not  phunly  appear,  at 
that  time,  that  hia  principal  pursuers  were  very 
bitter,  malicioua«  and  tmjnst  to  himf  ForlM 
earl  bad  not  only  served  his  miyeity  m  dmt 
troublesome   and  hazardous   appearance   fn 
the  hills,  but  he  had  been  partiodaily  useMtO 
earl  Middkton,  then  his  mi^iesty*a  lientenmil 
general,  andhad  stoo^  by  him,  Wntn  these  de- 
serted hhn,  whom  notwithstandmg   he  t^ 
afterwards  by  the  hand,  when  he  wm  his  ma- 
jesty's commissioner  in  the  yem  1661,  an4 
then  designed  new  interests  and  nssr  allianoei^ 
whereof  some  did  hold,  and  aome  never  held. 
Andthen  indeed  it  was,  that  he  and  Olfaem 
thought  it  proper  for  them  to  deaboy  te 
fomify  of  Argyky  to  make  theia  own  fortunes  ; 
hutitpleiaed  God  and  fans  mqealytndlipom 
Then  it  wm  that  lU«ttl 
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before  be  wm  called  for :  Bat,  wbieb  Ter^ 
much  troiiblMl  bim,  had  not  aooest.  Yet  hit 
miliefity  was  ••  gracious,  that  inslead  of  Mod- 
in^  him  priaooer  to  Heollaiid  witb  a  guard  (u 
i»as  madh  preased)  he  allowed  him  to  go  down 
on  a  verbal  bail :  And  hi<«  majesty  was  pleased 
to  say,  that  he  saw  nothiogin  the  earl'i  IcHcr 
against  his  roigesty  or  the  parlinmcnt :  bat  be* 
lieved  ^e  earl  did  design  to  reflect  on  the  earl 
of  MiddlHon.  The  earl  came  to  Edinberrt, 
a  fortnight  beibrB  the  day  appointed  by  ns 
majesty,  and  thought  to  have  bad  the  Kberty  of 
the  city,  till  that  luy  ahoold  oome ;  but  was 
sent  to  the  castle  the  nest  day  after  his  ar- 
rival :  Upon  which  he  advertised  km  mMHj 
of  his  condition,  who  would  hardly  bdievo 
they  would  take  his  Kle,  till  it  was  told  {Maly 
it  waadeaigned,  and  if  be  died  it  lay  at  ns  ma- 
jesty's door ;  noon  which  his  majesty  was  grt- 
cioualy  pleaaed  toaend  immedialely  nn  order  to 
tlie  csurl  of  Middleton,  not  to  proceod  to  es- 
eoution  againat  him :  Yet,  the  senienee  of 
death  was  pronounced,  and  die  day  of  eieco- 
tion  remitted  by  the  parliament  to  the  eaii  of 
Middleton  :  Wnich  he  accepted  of,  albeit  hf 
had  no  particular  inatraction  Ibr  it  from  his 
majesty,  which,  beiore  a  year  went  about;  earl 
Middleton  fonnd  could  not  be  justified  by  him, 
and  some  of  the  earl's  chief  accusers  weie  de- 
clared by  his  majesty  to  be  themseWcs  less* 
ing-makers;  And  then  the  enri  by  bis  ma* 
jesty's  lavour  and  goodness,  wvis  restored  to  a 
part  of  liis  predeoessor'o  estates  and  titles,  whicb 
be  took  as  Utankfully,  as  if  a  new  eatale,  and 
new  and  greater  honours  had  bem  conftvred 
nnon  him.  And  thonsh  hismajeaty  was  pleas- 
ed, at  the  granting  of  these  titles,  to  sat,  He 
could  help  them  when  heplensed ;  yet  bis  nia- 
jesty  knows,  that  the  earl  never  troubled  bim 
about  any  such  matter,  nor  solicited  bim  now 
these  eighteen  years,  for  any  title,  office,  or  em- 
ployment, (though  he  oontesses  he  had  of  aU 
sorts)  nor  hath  he  been  buithcnsometo  his  ma- 
jesty's exchequer  (MK)/.  yearly  dbr  four  or  five 
years  that  the  earl  servedtn  the  treasury,  being 
all  that  ever  be  touched-of  his  onjesty's  money) 
albeit  few  attended  more,  and  none  so  mucb 
that  lived  at  his  distance.  He  was  also  twice 
at  Undon,  to  kiss  his  majesty's  hand,  hot  still 
on  his  own  cliargea ;  Which  things  «eDOt 
saidto  lessen  his  majesty's  bounty  and  good- 
ness,  whereof  the  eari  still  vetains  aU  just, 
tender,  and  dutiful  impreasions;  battoan^er 
the  advocate,  and  to  leadi  othen  to  hold  their 
peace,  that  cannot  any  ao  much. 

His  life  b  known  to  hate  been  true,  hoy^ 
and  of  a  piece,  and  all  along  taehath  watfced 
with  that  atn^tness,  that  he  can  conpara 
Jiisintegrity  with  all  that  now  attaeque  hmi. 

By  all  which  it  is  apparent,  that  what  the  ad- 
vocate here  pretends  for  an  aggravation,  imT 
well  be  accounted  a  secoMl  part  of  the  eart;* 
peraecutions;  but  cannot,  in  the  least  imp«r 
either  his  mnocenoe,  or  his  honour. 

8»ng  thersfore  the  gnHOMl  of  the  «^ 
pmantacenaaliDii,  with  iStbetithar  dtfigiMN^ 


hothr  pursued  for  his  Kle ;  having  at  that  tfane 
no  fortune,  all  being  in  hia  majesty's  hands  : 
Then  was  the  accusation  of  Treason  Ukewtse 
mged  by  t^e  same  persons  and  must  have  car> 
ried,  but  it  waa  not  found  necessary.  Leasing- 
making  being  sufficient  to  tdtehmlifo;  and, 
as  it  foils  01^  when  any  ffameisstortiBd,and 
the  hounds  in  chase,  aU  Sie  little  cura  run 
afeng:  80  the  earl  wanted  not  then  many 
fursuera  that  are  now  acaroe  to  be  heard 
of«  And  Airther,  aome  of  the  parties  them- 
selves  ooofossed  the  particulars  to  the  earl 
afterwards,  who  yet  now  return  to  acttheir 
former|wrts,  and  that  they  had  then  laid  down 
a  resolution  to  intrap  him,  *  per  fas,  ant  ncfoa ;' 
but  notwithstanding  all  thia  ill  humour  and 
violence,  all  the  ground  they  couU  gut  for  a 
quarrel,  in  t^ro  yean  time,  was  one  sin^e  letter, 
among  many  tliey  intercepted,  the  occasion  and 
import  wheraof  was  as  follows :  About  a  tn^elve- 
month  afterthe  death  of  the  bte  marquis  of 
Ajrgyie»  the  earl  bis  son  beinr,  by  the  loos  of 
his  estate  and  burden  of  his  dma.  Drought  into 
atraits,  a  friend  from  Kdinburgh  wrote  to  him 
then  at  London,  to  do  what  he  could  for  him- 
self atcourt,  and  theaooner  the  better ;  for  he 
needed  neither  eniectfovottr  nor  justice  from 
some  in  Scotland;  and,  if  matten  were  de- 
layed, his  fother's  whole  estate  woukl  be  berp- 
ged  away  in  pareels.  Hia  friend  likewise 
complained,  that  the  earl  did  not  write  to  in- 
form his  friends  in  Scotland ;  and  on  this  he  in- 
sisted several  post-days,  which,  at  last,  drew 
.an  answer  from  the  earl,  that  he  had  been  to 
wait  upon  his  iniiiesty,  and  had  found  him  both 
j  ost  and  kind  to  him  and  doubted  not  the  effects 
of  his  royal  fiivour:  that  he  was  sensible  of  his 
loss  by  delay,  yet  must  proceed  discreetly, 
and  not  press  to  give  his  miyesty  trouble,  but 
must  take  his  nrnjesty's  method,  and  %rait  his 
time ;  That  he' judged,  much  of  what  hia 
friend  told  him  was  true,  but  he  must  have  pa- 
iience :  It  was  bis  misfbrtane  that  some  took 
pains  to  make  bis  majesty  believe,  that  the 
parliament  Has  histcnetuy,  and  the  parliament 
tobeUeve  the  kiii<x  ^iu>  his  enemy;  and  by 
such  informations  be  was  like  to  be  a  sufferer, 
M  he  hoped  in  God  all  should  be  well.  This 
blast  must  blow  out,  and  will  blow  over:  The 
king  will  see  their  tricks.  And  upon  this  letter, 
specially  those  last  words,  the  earl  was  .ac- 
cused of  leasing  making  betwixt  king  and  par- 
liament, and  t£it  be  expcMrted  chaises ;  and 
ao  had  a  great  deal  of  thesamestuff  laid  to  his 
chaige,  as  now  you  have  heard  :  And  if  the 
now  n^ter  will  produce  the  eari'a  principal 
latter,  and  the  paper  the.eari  gave  in  to  the 
pariiament,  Uieae  two  would  ctear  all,  the  caae 
then,  and  now,  as  yoa  may  see,  Mutatis  mm- 
taudi$y  being  much  the  same,  aimlaome  of  the 
aame  tools  iMed.  But  to  go  on,  the  earl's  words 
u  that  letter  beiiur  dear  and  plain,  viz.  That 
he  complained  of  odien  that  renorted  lies  to 
the  king  and  parliament,  but  did  himself  re- 
port none  to  either;  He  acknowledged  the 
letter,  whiehcmild  never  have  been  provan  to 
bahia ;  aBdjaammaiheheaidthatitwaaia- 
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stid|,or  did,  in  this  matter,  wbh  only  that,  when 
called,  nay  required  to  take  the  Test,  and  after 
•  leave  first  obtained  from  his  hi<^hne98  and  coun- 
cil, he  did  in  their  presence,  before  the  giving^ 
of  his  oath,  declare,  and  propose  to  them  the 
sense  wherein  be  was  willinjBT  to  take  it ;  That 
this  his  sense  neither  contains,  nor  insin nates, 
the  least  slander,  reproach,  or  reflection,  ci*her 
upon  the  king",  the  parKanient,  or  an^  person 
wnatsomever ;  but,  on  the  rontrair,  is  in  ef- 
fect tenfold  more  a^freeable  to  the  words  of 
the  Test,  and  meaning  of  the  parliament  that 
framed  it,  than  the  eicplanation  emitted  by  the 
council :  and  was  also  most  certainly,  the  first 
day,  by  them  accepted  ;  and,  when  the  next 
day  oliallenged,  by  him  offered  to  be  retracted, 
and  refused  to  be  signed :  Tluit  the  whole  in- 
diotment,  and  more  especially,  that  part  of  It 
about  the  treason,  is  a  mere  rhapsody  of  the  most 
irrational,  absurd,  and  pernicious  conse«|uenGes, 
that  CTcr  the  sun  beheld,  not  only  forcmg  the 
common  rules  of  speech,  charity,  and  hu- 
manity ;  but  tranrersing  all  the  topics  of  law, 
reason,  and  religion,  and  threatning  no  less,  in 
the  eaii's  person,  than  the  ruin  of  every 
man's  fortune,  life,  and  honour ;  That  the 
earl'a  defences,  and  grounds  of  exculpation, 
were  most  pregnant  and  unanswerable,  and 
either  in  themsdves  notour,  or  offered  to  be  in- 
stantly verified .  And  lastly,  that  the  a^rgrara- 
tioDs  pretended  against  him  do  either  directly 
make  for  him,  or  most  evidently  discover  the 
restless  malice  of  his  implacable  enemies  : 
Shall  onr  gracious  king,  who  not  only  clearly 
understands  right  and  hates  oppression,  but  also 
to  all-  bis  other  ezceljent  qualities,  hath  by  his 
gentleness  and  clemency,  even  toivards  his 
•enemies,  added  that  great  cbai*acter  of  0ood- 
Aess,  upon  vain  4nd  lalse  insinuations,  and  un- 
reasonable and  violent  stretches,  not  only  take 
«way  the  life  of  an  innocent  person,  but  of  one 
who  himself  and  his  family  (be  it  said  without 
•dif^paraffement)  have  for  a  longer  time,  and  more 
faithfully,  and  signally  served  his  miyesty  and 
the  cro\%n,  than  any  person,  or  family  of  his 
degree  and  quality,  of  all  his  persecutors,  can 
]>retend  to  ?  Shall  his  numerous  family,  hope- 
ful children,  his  friends  and  creditors,  all  be  de- 
stroyed ?  Shall  both  former  servioes  be  for^t, 
innocence  oppressed,  and  all  rules  of  justice, 
and  laws  of  society  and  humanity  for  his  sake 
overturned  ?  Skall  not  only  the  earl  be  cut  ofiT, 
and  his  noble  and  ancient  &mily  extinguished, 
but  hts  blood  and  memory  tainted  with  as  black 
and  horrible  a  stain,  as  if  he  had  conspired  with 
Jacques  Clement,  Ravillack,  the  gnnpowder 
miscreants,  the  bloody  Irish  rebels,  and  all  the 
otherjnost  wicked  and  heinous  traitors  of  that 
gang  ?  And  all  this  for  a  mere  imaginary  crime 
whereof  it  ia  most  certain,  that  no  man  living 
hath,  or  can  have,  the  least  real  conviction, 
and  upon  such  fi*ivolous  allegationB  as  all  men 
see  to  be,  at  the  top,  mere  moon -shine ;  and  at 
the  bottom,  villany  unmixed. 

Afler  clearing  these  things,  the  earl,  «it 
seems,  intended  to  have  addressed  himself  to 
kuB  migeaty's-  adTOcate  in  particular^  and  to 
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have  told  him,  tliat  he  had  begtiti  very  time- 
onsly  in  parliainent  to  fall  first  on  hts  heritable 
jurisdictions^  and  then  upon  his  estate,  and  that 
now  he  was  fallen  upon  his  life  and  honour, 
whereby  it  was  easy  to  divine  that  more  was 
intended,  from  the  beginning,  than  the  simple 
taking  away  of  his  offices  :  seeing  that  some 
of  them,  on  his  refusing  the  Test,  were  taken 
away  by  the  certification  of  the  act  of  parlia- 
ment, and  that  those  that  were  heritable  he  ofier- 
ed  in  parliament,  to  present  and  surrender  to  bis. 
majesty  on  his  knee,  if  his  cnaejsty,  af^er  hear- 
ing him,  should  think  it  fit ;  only  he  was  not 
willing  to  have  them  torti  fVom  him,  as  hath 
been  said  ;  and  if  that  were  all  were  designed, 
as  was  at  first  given  out,  the  advocate  need  not 
have  set  him  on  high,  as  Naboth,  and  accuse 
him  as  a  blasphemer  of  God  and  the  king. 

Then  turning  his  speech  to  the  lords  of  jus- 
ticiary, he  thought  to  have  desired  that  they 
would  yet  seriously  consider  his  words,  in 
their  true  sense  and  circnmstance,  his  own  ex- 
planation of  his  explication,  and  especially  the 
foregoing  mattei'  or  filet  to  have  been  laid  be- 
before  them,  with  his  defences j  and  grounds  of 
exculpation ;  as  also  have  told  them,  that  tliey 
could  not  but  observe  hofr  that  he  was  singled 
out  amongst  thousands,  (against  whom  much 
more  than  all  he  is  charged  with  could  be  al- 
ledged)  and  that  they  must  of  necessity  ac- 
knowledge (if  they  Would  speak  out  their  own 
conscience)  that  what  he  had  said  was  spoke  in 
pure  innocence,  and  duty,  and  only  for  toe  exo- 
neration of  himself,  as  a  christian,  and  one  ho- 
noured  to  be  of  his  majesty's  privy  council 
(where  he  was  bound,  by  his  oath,  to  speak 
truth  fireely )  and  not  to  throw  the  smallest  re- 
proach on  either  person  or  thing.  Addine, 
that  he  was  loath  to  say  any  thing  that  looks 
like  a  reflection  upon  his  m<ijesty's  privy-coun- 
cil ;  but  if  the  council  cau  ^vrong  one  of  their 
own  nnmber,  he  thought  be  might  demand,  if 
he  had  not  met  witli  hard  measure?  For  first 
he  was  pressed,  and  persuaded  to  come  to  the 
council ;  then  they  receive  his  explanation, 
and  take  his  oath,  tnen  they  complam  of  him 
to  his  majesty,  where  he  had  no  access  to .  be 
heard  ;  and  by  their  letter,  tmder  their  hands 
affirm,  that  they  had  been  carefnl  not  to  suffer 
any  to  take  the  Test  with  their  own  explanar 
tions,  albeit  that  they  bad  allowed  a  thing  very 
like  it,  first  to  earl  Queensberry,  then  to  the 
clergy  :  And  the  president,  now  chancellor, 
bad  pcnmitted  several  members  of  the  college 
of  justice  to  premise,  when  they  swear  the 
T^  some  one  sense,  and  some  another,  and 
some  nonsense,  as  one  saying  he  took  it  in  sano 
ietuu  ;  another  making  a  speech  that  no  man 
understood  ;  a  third,  all  the  time  of  the  read- 
ing, repeating,  *  Lord  have  mercy  upon  mn 
miserable  sinner :'  Nay,  even  an  advocate,  afler 
being  debarred  a  few  days,  because  albeit  no 
clerk,  yet  he  would  not  take  it  widiout  the  be- 
nefit of  his  clergy,  viz.  the  council's  explana- 
tion, was  yet  thereafter  admitted  without  the^ 
warrant  of  the  council's  act :  but  all  this  in  the 
case  ef  so  many  ether  was  right  and  goed« 
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Further  the  coimctl  ezprewly  dcdare  the  earl  to 
be  STtnlty,  befi>re  he  hiid  ever  snitl  one  word  in 
his  o%vn  defence.  Thereafter  some  oi*  them 
bfcouie  his  aasizers,  and  othem  ot'  them  wit- 
neaees  against  him ;  and  dler  all,  they  do  of 
new  concern  themsehes,  by  a  seoond  letter  to 
his  majesty  (wherein  they  assert,  that  after  full 
debate,  and  clear  probation,  he  was  found  s^uilty 
of  treason,  &c.)  to  have  a  sentence  past  against 
him,  and  that  of  so  high  a  nature,  and  so 
dreadful  a  consequence,  as  suffers  no  person  to 
be  uncoucerned,  far  less  their  lordships  his 
jud^^es,  who  upon  grounds  equally  just,  and, 
which  is  more,  alt^ady  predetermiijed  by  them- 
selves, may  soon  meet  with  the  same  measure, 
not  only  as  concealers  of  treason,  but  upon  the 
least  pretended  disobcdienc^or  non-comuliance 
with  any  act  of  parliament :  and,  aiVer  all,  must 
inlaUibly  render  an  account  to  God  Almighty. 
tie  bids  them  therefore  lay  their  hands  to  their 
learts,  and  w  hatever  they  shall  judge,  he  is 
issured  that  God  knows,  and  he  holies  aU  un- 
liassed  men  in  the  world  will,  or  may  know, 
he  is  neither  guilty  of  treascri,  nor  any  of  the 
crimes  libelled,  lie  says  he  is  glad  how  many 
out- do  him  in  asserting  the  ti'ue  Protestant  re- 
ligion, and  their  lovalty  to  his  majesty  ;  only, 
he  udd.s  if  he  could  justify  hunseli'  to  God,  as 
he  can  to  his  majesty,  he  is  sure  he  might  ac- 
count himsi'lf  tlie  happiest  man  alive.  But 
yet,  seeing;  he  hath  a  better  hope  in  the  mercy 
of  God  through  Jesus  Chinst,  he  thereupon 
>esta  w  hether  ne  finds  justice  here  on  earth,  or 
not.  He  says,  he  will  add  nothing  to  mo\e 
them  either  to  tenderness  or  pity :  he  knows 
that  not  to  be  the  pla«!e,  and  pi^nds  to  neither 
ftt>m  them ;  He  pleads  his  innocence,  and 
craves  justice,  leaving  it  to  their  lordships  to 
consider  not  so  much  his  particular  case,  as 
what  a  |ireparative  it  may  oe  made,  and  what 
may  be  its  consequences  :  And  if  all  he  hath 
said,  do  neither  convince,  nor  persuade  them 
to  alter  their  judgment,  yet  he  oesires  them  lo 
consider,  whether  the  case  do  not,  at  least,  de- 
nerve  to  be  more  fully  represented,  and  leti  to 
his  majesty's  widom  ana  justice,  seeing  that 
if  the  matter  pass  upon  record  for  treason,  it 
is  undoubted,  that  hundreds  of  the  best,  and 
who  think  themsel^  es  most  innocent,  may,  by 
the  same  methods,  fail  luuler  the  like  condem- 
nation, whenever  the  king's  advocate  shall  be 
thereto  prompted. 

And  thus  you  have  ajiart  of  what  the  earl 
intended  to  (lave  said,  before  pronouncing  sen- 
tence, if  ho  had  not  made  his  escape  before  the 
day :  ^et  some  things  I  perceive  by  his  notes 
iure  still  in  his  own  breast,  as  only  proper  to  be 
said  to  his  maiesty.  I  find  several  quotations 
out  of  the  adrocate's  printed  books,  that,  it 
seems,  he  was  to  muce  some  use  of:  but, 
seeing  it  would  have  been  too  great  an  inter- 
ruption to  have  applied  them  to  the  places  de- 
signed, I  have  subjoined  ihem  together,  leaving 
them  to  Uie  advocate's  own,  and  all  men's  coq« 
aid^ation. 

It  was  by  'some  remariced,  that  when  the 
lords  of  jystiGiazy,  after  the  ending  of  the  fiitt 


day's  debate,  resolved  thnt  same  night  to  give 
judgment  upon  it,  they  sent  for  the  lord  Nairn 
one  of  their  number,  an  old  and  infirm  man, 
Hfho  being  also  a  lord  of  the  session,  is  so  de« 
cayed  through  age,  that  he  hatli  not  tor  a 
considerable  time,  been  allowed  to  take  his 
turn,  in  the  outer -house  (as  they  call  it)  where 
they  judge  leaser  causes  alone;  hut  notwith- 
standing both  his  age,  and  infirmity,  and 
that  he  was  ffone  to  bed,  he  was  raised  and 
brought  to  the  court,  to  consider  a  debate, 
a  great  deal  whereof  he  had  iKit^  heard,  in  full 
court;  and  withal,  as  is  iniormed,  wbile 
the  clerk  was  reading  aome  of  it  idl  of  new 
asleep. 

It  was  also  remarked,  that  the  lonls  of 
justiciary  being,  in  all,  fiY^^  ^'ya,  the  lord  Nairn 
above-mentioned,  with  the  lorda  CoUintoou, 
Nen  toun,  Ilirkhouse,  and  Forret,  the  libel  was 
found  relevant  only  by  the  odds  of  three  to 
two,  tiz.  the  lord  Nairn  afoi^n^iid,  the  loni 
Newtoim,  since  made  president  of  tiie  sessios, 
and  the  lord  Forret,  both  well  enough  knon-o, 
a^ust  the  lord  CoUiiitoun,  a  very  inge- 
nious gentleman,  and  a  trfie  old  c^auer,  and 
the  lord  Hirkhouse,  a  learned  and  upright 
judge :  ^  for  the  lord  justice  general,  who 
was  also  present,  and  presided,  his  vote,  ac- 
cording to  the  constitution  of  the  court,  wat^  not 
asked. 

But  to  return  to  my  Narrative,  the  earl,  as  I 
have  ah'eady  *told  you,  did  not  thitdc  fit,  for 
reasons  that  you  shall  liear,  to  stay  lill  his  ma- 
jesty *s  return  came  to  the  council's  last  lettec, 
but,  takmg  his  opportunity,  made  his  escape 
out  of  the  castle  of  £dinbiirgh,  upon  Tuesday 
the  20th'  of  December,  about  eight  at  night, 
and,  in  a  d^  or  two  after,  came  hia  majesty'* 
Answer  here  sultjoined. 

The  King'a  Akswca  to  the  Council's  Lnrsa. 

C.  R,  December  t^j  16ffl. 

*  Most  dearlv,  ^c.  having  this  day  receirdT 
your  letter  of^the  t4th  instant,  giving  an  ac- 
count that  our  advocate  havinglseen  ordered 
by  you  to  insist  in  that  process  raised  at  oar 
instance  against  the  Ean  of  Argyle,  he  was, 
after  ftiR  debate  and  dear  probation,  found 
guihy  of  treason,  and  leasinsr-maldns',  be- 
twixt us,  our  parUament,  an<l  our  peopk,  and 
the  repi-oaching  our  laws  and  nets  or  pftrlia- 
ment:  we  have  now  thought  fit,  netwith- 
standing  of  what  was  ordered  by  usin'our 
letter  to  you  of  the  l.'Sth  of  November  last, 
hereby  to  authorize  you  to  grant  a  warrant  to 
our  justice  jg;enera1,  and  the  remanent  judi^es 
of  our  justice  court,  ft>r  proceeding  to  pro- 
nounce a  sentence,  upon  the  vermct  of  the 
jury,  against  the  said  etui  ;  neverthelete  it  is 
our  express  pleasiire,  and  we  do  bbreby  re- 
quire you,  to  take  care,  that  all  execution  of 
the  sentence  be  stopped,  until  we  shall  think 
fit  to  declare  our  fortner  pleasure  in  this  afiair : 
for  doing  whereof,  &c.' 

Which  Answer  being  read  in  ootmcil  on  ihe 
Thunday,  andthejooortofjuflticiaxy,  accorr 
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iSatlgt^  it^s  last  tdjiinniineiit,  hmg  to  meet 
apott  the  Friday;  after  a  IMe  iieatatioB  in 
MOBcil,  whether  the  mmrt  efjMltciary  could 
^Mceadto  the-seatenoe  of  <br&altare  aeainst 
the  ear),  he  being  absent,  it  was  resolved  m  the 
vfflmiatire;  aad  what  were  tfie  grounds  urged, 
cither  of  beshatien  or  reaohrtien,  I  cannot  pre- 
cinly  say,  there  being  nothing  on  record  that 
I  can  learn.  Bnt  that  yon  may  have  a  ftill  and 
aatiafying  account,  I  shall  briefly  tell  you  what 
was  ordinarily  discoursed,  a  part  whereof  I 
also  find  in  a  uetitioii  given  in  by  the  countess 
of  Argyle  to  the  lorda  of  justiciary,  before  pro- 
Qoancing  sentence,  but  without  any  Answer  or 
elleet.  It  was  eommonly  said,  thst  by  the  old 
law,  and  onsitoni,  the  couit  of  justiciary  could 
no  more  in  the  case  of  treason  than  of  apy 
4ither  crime  proceed  further  8<^nst  a  person 
not  oorepeanng,  and  absent,  than  to  declare  him 
Oot-hiw  and  fugitire :  and  that,  albeit  it  be  sin- 

Slar,  in  the  case  of  treason,  that  the  trial  may 
on,  even  to  a  Una)  sentence,  thongli  the 
party  be  absent,  yet  such  trials  were  only  pro- 
per to,  and  always  reserved  for  parliaments ! 
and  that  so  it  had  beta  constantly  observed 
tmtil  after  the  rebeHSon  in  th6yllQrl666:  but 
there  being  seva'al  persons  notourly  engaged 
in  that  rel^Uion,  wJbo  had  escaped,  and  thereby 
withdrawn  themselves  ^om  justice,  it  Mas. 
thoogbt,  that  the  want  of  a  parliament,  for  the 
time,  onght  not  to  aflbrd  Ihem  any  immaoity  ; 
and  therefore  it  was  resolved  by  the  council, 
aidi  adviO^  of  the  lords  of  session,  that  the 
eoart  of  jnaticiaiir  shoold  be  suBrnioned ,  and  to 
piaeeed  to  trial,  and  sentence,  against  these 
abaeata,  whether  tbey  compeared  or  not,  and  ao 
it  waa  dione :  only  because  the  Ihing  was  new, 
aad  indeed  aa  Innovation  of  the  ok)  custom,  to 
make  all  aiire,  in  the  ftrat  parliament  hM 
thereafter,  in  the  year  1669,  it  was  thought 
ftt  to  confirm  Uieae  proceedings  of  the  ju8iicia]*y 
IB  that  point,  and  also  to  make  a  perpetual  sta- 
tvle,  tiMt,  in  caae  of  open  rebellion,  and  rising 
in  arms  against  the  kiiiff  and  j^vemment,  the 
treaaoB,  an  aXi  time  coming,  mi|^t,  by  an  order 
ftam  Ua  majeaty'a  coancil,  be  tried,  and  the 
aolanproceededagainstby  the  lords  of  josti- 
ciary,  even  to  mal  sentence,  whether  the 
traitors  compeared  or  not.  This  being  then  the 
present  law  and  costom,  it  ia  iq>parent  in  die 
mt  place,  that  the  earl's  case,  not  being  that 
of  an  open  rebellion,  and  rising  in  arms,  is  not 
at  all  comprehended  in  the  aet  of  pailiaroent,  so 
that  It  is  without  qaestion  that  if  in  the  begin- 
omghehad  not  entered  himaelf  prisoner,  bnt 
absented-  himself,  the  lords  of  justiciary  could 
not  have  goneftirther,  than,  anon  a  citation,  to 
haao  declared  him  fugitive.  Bnt  othera  said, 
that  the  earl  having  both  entered  himself  pri- 
aoaer,  and  compeared,  and  after  debate  having 
bean  found  gailty,  before  lie  made  his  escape, 
*the  caae  waa  mudi  altered.  And  whether  the 
coortooiild,  notwitfastaading  ofthe.earPs  in- 
tervening escape,  yet  go  on  to  sentence,  waa 
a^l  debatable;  for  it  was  aUedgedforthe  af- 
firmative, that  seeing  tiie  eatl  1^  twice  com- 
paaiad,  and  that,  ifter  Mwlo»  tiiaooart  had 


given  juflgment,  aud  the  assize  retnmed  their 
verdict,  so  that  nothing  remained  but  the  pro* 
nouncing  of  seuteoce,  it  was  absurd  to  think 
that  it  should  be  in  the  power  of  -the  paity, 
thus  accused,  and  foumi  gnilty,  by  his  escapH 
to  Iraatrate  justice;  and  withdraw  himse^Trom 
Hhe  pnnisliment  he  deserved.  But  on  the  other 
hand  it  was  pleaded  for  the  earl ;  that  first,  it 
was  afondatnental  rule,  thai  until  once  the  cause 
were  concluded,  no  sentence  could  be  pro- 
nounced !  next  that  it  was  a  sure  maxim  in 
bw,  that  in  criminal  actions  there  neither  is  nor 
can  be  any  other  condasion  of  the  cause  than 
the  party's  presence  and  silencer;  so  that,  alter 
aN  taat  had  past,  the  earl  had  still  IVeedom  to 
adil  what  be  thought  fit  in  his  own  deience, 
before  pronouncing  sentence,  and  therefore  the 
lord  of  justiciar  V  could  no  more  proceed  to  sen- 
tence a^nst  bim  being  e8i!ape<l,  than  if  he  had 
been  absent  ftom  the  beginning,  the  canse  be- 
ing in  both  cases  eqnally  not  coiiclnded,  and 
the  principle  of  law  uniformly  the  same,  vi/. 
that  in  criminals  (except  in  c^cs  excepted)  no 
final  sentence  eaif  be  given  in  absence :  for,  as 
the  law,  in  case  of  absence  from  the  beginning, 
doth  hold  that  just  temper  as  neither  to  stHfor 
the  contnmacioBs  to  go  altogether  unpuflisbed^ 
nor,  on  the  other  hami,  finally  to  condemn  a 
party  miheord.  And^erefore  doth  onl^  de- 
clare bim  fugitive,  and  there  8to|is :  so  in  the 
case  of  an  escape,  before  sentence,  where  it 
oanaotbe  said  the  party  was  fully  heard,  and 
the  cause  eonduded,  the  law  doth  not  ^Hdn- 
gnish,  nor  can  the  parity  of  reason  be  reiaaed. 
Admitting  then  that  the  cause  was  so  far  ad- 
vanced, against  the  carl,  that  he  was  found 
^«i^ ;  y<^«  1*  This  is  but  a  dechurmg  of  whaSi 
tne  law  doth  as  plainly  prestmie  against  th6 
party  absent  from  the  beginning,  and  oonse« 
qnently,  of  itself,  can  operate  no  further.  Sdly, 
The  finding  of  a  parT^  guilty  is  ao  conclusion 
of  the  cause.  And,  duly,  as  it  was  never  seen 
nor  heard  that  a  party  was  condemned  in  ah- 
sence  (except  in  excepted  cases)  whereof  the 
eari's  is  none,  so  he  having  escaped  and  the  cause 
remaining  ther^y  unconcluosd,  the  general 
rale  did  st!ll  hold,  and  no  aenteoce  conM  be 
given  against  him. 

It  was  also  remembered,  that  the  diets  and 
dayn  of  the  justice  court  we  pfremnt&ur ;  and 
that  in  that  caae,  even  in  civil,  far  more  ill 
criminal  courts  and  causes,  a  dtation  to  hear 
sentence  is  constantly  required :  Which  induc- 
ed some  to  think,  that  at  least  the  earl  should 
have  been  Uwfully  cited  to  hear  sentence  be- 
fore it  oonld  be  nroaounoed.  Bat  it  is  like  this 
course,  aa  conleasing  a  diffieuhy,  and  oooa« 
aioning  too  long  a  delay,  was  therefore  not 
made  use  of.  However,  upon  the  whole,  it 
was  the  general  oainion,  that  seemg  tlie  do- 
noundng  the  eari  ragiUve  would  have  wrought 
mnch  noore  mjaw  diaa-all  that  was  commonly 
said,  at*  first,  to  be  designed  against  hkn :  And 
tliat  his  caae  did  appear  er ery  way  so  fovour- 
able,  that  hnpaitial  men  still  wondersd  how  it 
came  fo  he  at  aU  questioned,  it  had  been  better 
10  hara  iirtad  tfia  pfooMP,  with  hia  escape,  and 
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taken  the  ordinary  course  of  law,  without  mak- 
ing any  more  stretches. 

But,  as  1  hanre  told  you,  whan  the  Friday 
came,  the  lords  of  justiciary,  without  any  res- 
pect, or  answer  given  to  the  petition  atioTe- 
mentioned,  given  in  by  the  countess  of  Aigyle 
to  the  court  for  a  stop,  pronounced  sentence, 
first  in  the  court,  and  then  caused  publish 
the  same,  with  all  solemnity,  at  the  Mercat 
Cross  of  Edinbuigb. 

'  For  as  much  as  it  is  found  by  an  assize  that 

Ardiibald  earl  of  Argyle  is  i*tulty  and  culpa- 
ble of  the  crimes*  of  iTreason,  Leasing-mak- 

ing,  and  Leasing-telling,  for  which  he  was 

detained  within  vie  castk  of  Edinbu^h,  out 

of  which  be  has  now  since  the  said  verdict 

made  his  escape :  Therefore  the  lords  com- 
missioners of  justiciary  discern  and  adjudge 

the  said  Archibald  earl  of  Aigyie  to  be  exe-  ^ 

cute  to  the  death,  demained  as  a  traitor,  and 

to  uod^Ue  the  pains  of  ti*eason,  and  otber 

punishments  appointed  by  the  laws  of  this 

kincfdom,  when  he  shall  be  apprehended,  at 

su<£  a  time  and  place,  and  in  such  manner 

as  his  majesty  in  bis  royal  pkasure  shall  think 

fit  to  declare  and  appoint :    And  his  name, 

memory,  and  honours,  to  be  extinct:    And 

his  arms  to  be  riven  forth,  and  delete  out  of 

the  Books  of  Arms,  swa  that  his  posterity 

may  never  have  place  nor  be  able  hereafter  to 

bruick  or  joyse  any  honour,  offices,  titles, 

or  dignities,  >vitbin  this  realm  in  time  eominff 

and  to  have  forfaulted,  amitted,  and  tint,  afi 

and  sDodry  his  lands,   tenements,    annual- 

rents,  offices, '  titles,  dignities,  tacks,  steed- 

ings,  rowmes,  possessions,  g[oods,  and  geete 

wnatsomever  pertaining  to  bim,  to  our  sove- 
reign lord,  to  remain  perpetually  with  his 

htthness  in  property.    \V  hich  was  pronoonc- 

ecf  for  doom,  23  Deo.  1681.' 
Afler  the  i^eading  and  publishing  whereof, 
the  earl's  coat.of  arms,  by  order  of  the  court, 
was  also  torn  and  ranversed,  both  in  the  court 
and  at  the  Mcrcat-cross :  Albeit  some  thought 
that  this  was  rather  a  part  of  the  executioD, 
which  his  majesty's  letter  discharges,  than  a 
necessary  solenuuty,  in  the  publication ;  and 
the  advocate  himseif,  says,  p.  61,  of  his  Print- 
ed Criminals,  that  it  should  only  be  practised 
in  the  crime  of  perdueUioa,  but  not  in  other 
tieasons. 

The  Reasons  and  Motives  of  the  Earl's  Es- 
cape, with  the  Condusion  of  the  whole 
Narrative. 

The  earl's  escape  vras  at  first  a  great  sur- 
prise, both  to  his  friends  and  unfriends :  for, 
as  it  is  known  that  his  process,  in  the  begin- 
ning, did  appear,  to  the  less  concerned,  more 
like  a  piece  of  pageantry,  than  any  reality  ; 
and  even  by  the  more  ooooemed  wiis  accounted 
but  a  politic  design,  t</take  away  his  offices, 
^nd  les^n  his  power  and  interest:  H9  neither 
did  anv.pf  hisniends  fear  any  gi«ater  hazard, 
nor.ihu  most  of  his  unfriends  imagine  than  to 
be  more  apprehensive.  Whereby  it  fell  out, 
that  upon  the  .report  of  hiaetcapei  ina»y,  and 


of  his  wellwisbas,  IhMiglii  he  Ittd  toa 
lightly  abandoned  a  foir  esuS^  mud  the  prafaa^ 
ble  expectation  he  might  have  had  of  liia  na- 
jesty's  favour :  As  also  some,  that  were  jvdfed 
his  greatest  adversaries,  did  appear  very  angry, 
as  if  the  earl  had  taken  that  conae,  00  porpece 
to  load  them  with  the  odium  of  a  dcangn  a^iminfit 
his  life  And4ruly,  I  am  apt  ttt4faink|  it  was 
not  only  hard  and  uneasy  for  otNttHto  bdteve. 
that  a  person  of  the  earl's  quality,  and  charac- 
ter, should  upon  so skndera  preteaiee,  be de»> 
troyed,  both  as  to  life,  and  foitaine,  botabo  thst 
he  himself  was  slow  euouf^  to  reoeiiTe  die  im- 
pressions necessary  to  npen  his  leaolutMB; 
and  that  if  a  few  accidenta,  as  he  saya  himaeli, 
happening  a  httle  before  his  escape,  bad  not 
as  it  were  opened  his  eyes,  and  brought  back, 
and  presented  to  him  several  thinga  past,  m  a 
new  light,  and  so  made  all  to  openite  to  hki 
final  determination,  he  had  stayed  it  out  to  the 
last 

Which  that  you  may  the  better  undcntaad. 
you  may  here  eonnder  the  several  particiihus, 
thiit,  together  with  what  he  himself  halh  since 
told  some  friends,  apparently  occurred  to  him 
in  these  his  second  thoughts,  in  their  following 
order. 

And  first  you  have  heard,  in  the  beginnii^ 
of  this  narrative,  what  was  the  first  occasioB 
«f  the  earl's  dechning  in  his  highnesa'a  ftvour : 
You  may  also  remember,  that  his  majesty's 
advocate  takes  notice,  that  he  debated  agamas 
the  act  enjoining  the  Test,  ip  tfaeMrliaoMnt. 
And,  as  1  have  told  you,  he  was  Indeed  the 
person  that  spoke  agamst  exc^[)ting  the  kioe^ 
brothers,  and  sons,  from  the  oath  then  intenM 
for  securing  the  protestant  rdigioD,  and  the 
subject's  loyalty,  not  thinking  it  fit  lo  coo^- 
ment  with  a  privilege  where  all  possible  can- 
tion  appears  rather  to  be  necessary :  And  this 
a  reverend  biihop  iM  the  earl  atierwards  bad 
downright  fired  die  kiln.  What  thereafWr 
happened  in.narliament,  and  how  the  earl  was 
always  ready  to  have  laid  all  his  offices 
at  his  miyesty's  fiaet:  And  how.  he  waft 
content,  in  council,  to  be  held  a  refiiaer  of  the 
Test,  and  thereby  incur  an  entire  deprivatwa 
of  all  public  trust,  is  above  folly  deciafed ;  and 
only  here  remembered,  to  shew  whatreasae 
the  earl  had,  from  his  first  coming  tc  Edia- 
burgh,  in  the  end  of  October,  to  Uunk  that 
something  else  was  intended  against  him  thaa 
the  simple  divesting  him  of  his  eo^ployoieiits 
and  jurisdictions.  And  yet  such  waa  has  assiirw 
anoeofhis  innocence,  tnat  when  ordoed  bv 
the  council  to  enter  his  person  in  prison  umW 
the  pain  of  treason,  he  entered  freely,  in  an 
hackney  coach,  without  either  hesitation  ur 
noise,  as  you  have  heard. 

2ndly.  The  same  day  of  the  earl's  commit- 
ment,  the  council  m^  and  wrote  (as  I  have 
told  you)  their  letter  to  his  mi^iesty,  above  set 
down,  Num.  SS.  Wherein  thev  expresly 
charge  him  with  reproaching,  and  depraving ; 
but  yet  neither  with  perjury  nor  treason ;  aad 
a  few  days  after,  the  earl  wrote«  letter  to  his 
highness  i  wherein  he  did  jmdffivowr  to  noMve 
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hiB  offence,  in  tenns  that,  k  was  said,  at  first 
had  giran  satisfaodon :  But  yet  the  only  retorn 
the  earl  had,  was  b  criminal  sommons  con- 
taiiiiDg'  an  indictment,  and  that  before  any  an- 
swer was  come  from  his  majesty.  And  then, 
so  soon  as  his  majesty's  answer  came,  there 
was  a  new  samroons  sent  him,  with  a  new  ia- 
cietnkent,  addbg  the  crimes  of  treason  and 
peqnry  to  those  of  reproaching  and  depraving, 
which  were  in  Ihe  first  libel,  as  you  hsTe  heud 
abo?e;  whereby  you  may  percdTe,  how  early 
the  desi^  against  the  earl  b^fan  to  grow,  and 
how  easily  it  took  increase,  mm  the  least  en- 
conragement. 

SnUy.  When  the  earl  petitioned  the  oomidl 
for  advocates  to  pleaid  fiir  him  :  Albeit  he  peti- 
tioned twice,  and  upon  clear  acts  of  parliament, 
yet  ho  had  no  better  answer  than  what  you 
have  above  set  down.  And  when  the  eari's 
petition,  naming  sir  €&|ttge  Lockhart  as  his 
ordinary  advocate,  ml  read  in  council,  his 
highness  openly  threotilled,  that  in  case  sir 
George  should  undertake  tor  the  earl,  he  should 
never  more  plead  for  the  king,  nor  him.  But 
.  the  earl  takmp  instruments  upon  sir  George's 
refiisal,  and  givinc^  out,  that  he  would  not  an- 
swer a  word>  at  the  bar,  seeing  the  benefit  of 
lawyers,  according  to  law,  was  denied  him ; 
sir  George,  and  other  lawyers,  were  allowed 
to  assist  him,  but  still  with  a  grudge.  like- 
wise ailerwajds,  they  were  questioned  and 
convened  before  the  council,  for  having,  at 
the  eari's  desire,  signed  their  positive  opinion 
of  the  case.  At  which  time  it  was  also  said  in 
GOUBcil  by  his  highness,  that  their  fault  was 
greater  than  the  earl's :  However,  we  see  that 
as  he  was  the  occasion  of  the  anger,  so  he  hath 
only  found  the  smart  of  it. 

4thly.  The  whole  prooess,  with  the  judg- 
ment of  the  lords  of  justiciary,  and  verdict  of 
the  assize,  whereby  the  earl  was  found  euilty, 
as  you  have  seen  (notwithstanding  ot  what 
hath  so  plainly  Mpoured,  and  was  so  strongly 
pleaded  m  his  behalf)  of  leasing-making,  de- 
praving, and  treason,  is  of  itself  a  clear  de- 
monstration, that  either  the  highest  punish- 
ment was  intended  for  so  high  a  guilt ;  or  that, 
at  least,  it  was  no  small  humiliation  that  some 
designed  for  him:  It  being  equally  a^nst 
reason,  and  prudence,  setting  aside  the  inter- 
est of  justice,  to  strain  things  of  this  nature 
bevond  the  ends  truly  proposed,  and  which,  in 
eifeistt  are  only  the  more  to  be  suspected,  the 
more  they  are  concealed. 
•  5thly.  The  process  being  carried  on  to  the 
venhct  of  the  assise,  and  the  council  being  tied 
up  by  his  majesty's  letter,  before  pronouncing 
simtenoe,  to  send  a  particular  account  to  hS 
majesty  of  what  the  earl  should  be  found  guilty 
of,  for  his  majesty's  fall  information :  The 
council  doth  iodeed  dispatch  away  a  new  letter 
immedialely,  for  his  mi^csty's  faeave  to  pro- 
ceed ;  but  instead  of  that  particular  account 
requved  by  hia  nu^esty,  for  his  full  informa- 
timi,  all  the  infonnatioo  was  ever  heard  of  to 
be  sent  by  the  council,  was  what  is  contained 
iafhe  body  «f  the  ieltar,  wharein  thoy  briefly, 


but  positively,  affirm.  That  after  a  full  debate* 
and  clear  probation,  he  was  found  guilty  of 
treason.  Which,  sll  men  must  say,  was  for 
better  contrived  to  pronSpt  his  majesty  to  n 
speedy  allowance,  than  to  give  him  tiiat  piar- 
ticular  information  of  the  case  which  his  ma« 
jesty's  letter  exnressly  requires,  and  the  earl 
exacted  should  have  been  performed. 

But  further,  the  council  was  commanded 
to  sign  this  letter,  not  simply  in  the  ordinary 
form,  but  by  a  spedal  command  laid  on  every 
member,  anid  the  clerk  appointed  to  go  thoui 
and  get  their  sobscriptions,  telling  them  they 
were  commanded;  and  complaming  to  the 
duke  when  any  scrupled  to  do  it.  The  strict- 
ness of  which  onlers  is  apparent  enough  firom 
the  very  subscriptions,  where  you  may  not 
only  read  the  names  of  hishons  subscribing  in 
causa  tanguinu^  but  some  of  tne  eari's  friends 
and  rdations  who  wanted  courage  to  refuse ; 
and,  in  effect,  how  many  of  all  the  members 
did  it  willingly,  is  hard  to  say,  seeing  generally  > 
they  excuse  the  deed  in  private. 

6thly.  About  a. week  or  two  before  the  trial, 
the  earl  had  notice,  that  at  a  dose  juncto, 
where  were  persons  of  the  greatest  ^minency, 
it  was  remembered  by  one  present,  how  tibkt 
anno  1663,  the  eari  had  oeen  pantoned  by 
his  majesty,  afier  he  had  been  found  guilty  by 
the  earl  of  fHiddleton  and  that  parliament. 
And  that  then  it  was  looked  onf  as  an  error  in 
the  eari  of  Middleton,  that  he  had  not  pro- 
ceeded to  execution,  albeit  his  miyesty'wd'' 
given  command  to  the  contrary,  because  (is  it 
was  said)  it  would  have  been  but  the  same 
thing  to  him.  But  now,  adds  this  kind  re- 
membrancer, the  case  is  much  more  easy : 
now  his  ToytX  highness  is  on  the  throne :  it 
might  have  cost  earl  Middleton  a  frown,  but 
now  it  can  sigrnify  nothing,  but  will  rather  be 
commended  in  bis  royal  highness,  as  aotbg 
freely  like  himself.  The  stop  of  the  sentence 
looks  like  a  distrust;  but  this  will  vindicate 
all,  and  secure  all.  And  as  the  first  part  of  the 
siory  the  eari  remembered  well  he  had  heard  it 
from  the  same  person,  An.  1664,  and  had  re- 
ported it  to  the  duke  of  Landenlale  a  little 
after ;  so  thesecond  part  being  of  a  very  well 
known  dialect,  could  not  but  give  the  eari  the 
deeper  impressbiis.  It  was  further  iM  the 
earl,  at  the  same  time  when  die  council's  letter 
to  obtain  his  miiiesty's  assent  to  the  pronounc* 
ing  sentence,  and  leaving  all  to  discretion,  was 
sent,  that  it  was  thought  fit  that  nothing 
shouhl  appear  but  fiur  weather  till  the  very 
dose.  Yet  was  the  eari  so  confident  of  his 
own  innocence,  and  his  mi^esty's  justice,  that 
he  did  not  doubt  but  his  nuycsty,  seeing  the 
process,  would  at  least  put  a  stop  to  the  sen- 
tence. But  after  the  council's  letter  was  gone, 
in  such  terms  as  you  have  seen,  to  seek 
liberty  from  his  m^oi^  to  proceed  to  sentence 
(without  either  double,  or  abbreviate  of  tiie 
pro&ss  sent  with  it)  and  no  doubt  smooth  insi* 
nuations  made  wim  it,  that  all  designed  was 
tohumblethecarl,  or  dip  his  wings:  and  that 
this  letter  VM  halted  away  hy  m-flccjng  pao*- 
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<|iMt,  to  peerest  Petri's  api4ioailMii»  whicli  &t 
oouM  not  bat  do }  and  wo  ootid  not  M  have 
weight,  «m1  preyail  witk  his  mjeiiy,  (to 
whom  tiie  earrs  petkioo,  Bs  flomiiig  too  late, 
vnm  indeed  never  preMiited)  thest  and  not  tiU 
then,  theeari  began  to  have  new  thooghtik. 

7tbly.  The  earFa  tiial  having  beoi  ^wptm 
Monday  and  Tuesday,  the  lath  and  IStk  ti 
Deoonber ;  upon  the  14tb,  the  eouneiFaWlter 
W08  diapaiched  ;  and  upon  the  16tbt  the  eaii 
intreated,  hj  a  friend,  for  Uberty  Id  apeak  to 
faia  royal  highneas  ;  whoae  answer,  was,  that 
it  was  not  ordinary  to  speak  to  mninak, 
except  with  rogiics  on  aome  Plot,  where  die- 
eoveriea  migbt  be  expected:  yet  his  highness 
said,  he  would  advise  upon  it.  Btrt,  upon 
FridayJho  10th,  he  did  refuse  it.  Yet  the  ( 
narldid  renew  his  suit,  and  uiged,  That  he  had 
neat  a  petition  to  his  n^esty,  which  was  the 
fisBt  he  had  sent  upon  tluU  ooeasion,  and  that, 
lieforethe  return  ahould  eone^  he  was  deairons 
to  have  his  highness's  answer,  that  he  might 
owe  some  part  of  the  fkvonr  he  expeeted,  to 
his  highness. 

Bat  on  Monday  morning,  Hn  191b,  the 
eaii  was  told,  he  waa  not  Iflse  to  base  any  no- 
cess;  andin  the  afternoon,  he  heard  thatlfae 
tetum  of  the  eooncil's  express  was  braked  for, 
on  Tharaday  die  89nd,  bemg  the  oennol  day. 
And  fiirther  that  dM  instiee  oonrt  (which  ac- 
cording to  itsonstom  had  sat  the  same  Mon- 
di^,  and,  in  coarse,  should  have  adjoomed  tBl 
Itaiday  the  Mth  ti  December,  or,  beeanse 
4if  Chmtmas,  to  the  first  Monday  of  Jaaoory) 
was,  lor  the  eari'a  sake,  adlyowned  till  Friday 
the  93rd,  to  the  end,  that  immediately  opon 
the  kiar's  retnm,  they  nigbi  pronomioe  sen* 
teooe.  lie  was  msieover  mfbrmed,  diat  Ina 
royal  bighneas  was  heard  say,  ThsA 


returned  not  timonBly,  he  would  take 
iqran  himsalf  what  wss  to  he  done.  Which 
being,  general^  and  dtfk,  wns  Ae  more  to  be 
ans^eted.  AH  ttiis^  the  emi  told,  nMideUm 
the  same  Monday  late,  cast  in  bin  thoughts 
whedier  it  were  not  fit  for  hwi  is  attempt  an 
ascapo ;  hut  his  doubtingo  weie  so  many  he 
eooki  leselvenotfaiug,  that  night,  except  to  pot 
off  tiH  Wednesday.  Yet  on  Tuesday  morn- 
ing he  began  to  tUnk,  if  he  did  at  aB  design  to 
eseape,  he  had  best  do  it  that  sanre  evening. 
Howertr  he  was,  even  then,  not  fiilly  resolved, 
nor  had  he  as  yetqrake  one  word  of  it  to  any 
aMrtal.  Bat  aboot  10  o'dodi  this  T^iesday, 
his  highnesses  absolute  refusal  to  sufier  the 
earl  to  see  him,  until  his  majesty's  return 
eame,  was  eonfiimed :  snd  alioat  noon  the 
earl  heard  tW  some  troops,  and  a  regiment  of 
foot  were  come  to  town  ;  and  that  die  next 
day  he  was  to  be  brought  down  ficem  the  casdc 
to  Uie  common  jafl  (firom  whidk  erimlnals  are 
cnrdinarily  earned  to  exncutioo)  cad  Aen  he  re- 
sriNPed  to  make  his  eaOape  that  very  night,  and 
yet  did  set  oandude  it  thortraguly  tSI  ^e 
o^ciockrmtheercnittg:  at  which  thae  he  gave 
dnrectkmB  about  it,  not  tiuakingtbemayit,  till 
near  tan :  but  at  seven,  one  ooniiag  up  fhmi 
the  ei^,  aad  teMmg  hha  tfwt  »e«r  ti#no  were 


piitvftslj^gifrsa  to  fhrChar  seiwrihg  tif  him ; 
that  the  Cesde  guards  were  doabiad, 
saAred  to  go  out  without  showing  ' 
sad  that  soase  kdies  had 
tfrdeil,  andthereibre  dlmnaadiag  fana  to  at- 
tempt any  esc^e,  because  it  was-  impPsriWe; 
the  earl  said  No,  tkm  it  is  full  time.  And  so 
hemade  hsate,8ad  within  hslf  an  hour sAov 
by  €M's  fateonag,  gut  safe  oat,  qMstieegd 
pretty  warmly  by  the  first  oentry,  but  not  M 
all  li^  tlie  Bsain^uard ;  and  then,  wSUar  die 
matgatewaa  oj^aed,  and  the  hywer  guard 
drawa  out  double,  to  make  a  lane  for  bis  ton- 
pany,  one  ofthe  guard  who  opened  the  gale, 
took  him  by  dn  ann,  and  viewed  hmi  ;  but  it 
pleased  Gcid  he  waa  not  discerned.  When  he 
was  out,  he  was  not  fidly  resolved  wbetbei 
to  go.  Hoaaa  he  had  juttoed  safhst ;  hoi  be 
tbowhtit  might  breed  mistokes  and  trouble 
thatfaedeagnednot:  «i  he  reaohed  to  go  Ut 
Engtand,  and  to  take  l3ke  toad,  that  i^  po* 
he  might  be  Us  migesty's  fast  inftmar  of  bis 
escape,  flat  baan;  diaaiyointed  of  horses  that 
he  expected,  he  mmd  that  Ae 
escape  was  gut  beAne  ban;  andi 
ha  came  the  length  of  Newcastle,  heard  that 
his  Bi^fBSty  had  given  way  to  aroaounoa  an- 
teaeeagamsthim,  aoeordhigashe  had  appre- 
hended from  the  drcumstaaeca  aad  other 
pounds  1  have  told  3roa ;  which  made  him 
ladge,  it  would  be  aa  undiscreet  preaammtioD, 
m  ^  stste^  to  oier  himself  to  his  owfosiT, 
whde  he  knew  none  durst  address  bina,  indso 
he  radMrchused  to  shift  m  the  wide  w«irld,tiil 
bns migesty  might  beat  some  neater  freedom 
both  to  uadentaad  his  ease,  ana  apply  aaitable 
remedies.  His  aayssty's  dear  aad  caEcdieet 
understanding,  andgvadous  and  beniga  dii- 
pQ8ilk>a,dofSllyaasorehha,that  hm  la^iestj 
doth  not  in  hie  thoughli,  chasga  hin  witn  tlie 
least  disloyalty,  and  that  he  hath  ae  eom- 
phM9enoe  in  his  ruin.  But  if  his  miyesty  do, 
at  present,  lie  under  the  [ai-saait  of  aoaie  an* 
lodcy  inflnenoss,  not  so  ei^v  to  hisrc^al  incli- 
nalions,  die  ead^  it  seeais,  toinfcs  it  rranoashlc 
to  wait  patiaatly  lot  a  better  oppuftmiity.  h 
naiyfaideed  appear  strange,  dlatianoeenoeand 
honour  oppressed  in  his  person,  ahnost  heyood 
a  paraUd,  should  not,  ere  now,   have  con- 


stiained  blm  to  some  pnbhc  vindicatmn ;  es- 
pecially when  to  the  honid  seatenoe  given 
against  him,  his  adversaries  have  futdier  pre* 
vaHed  to  cause  his  nM^esty  dinose,  not  only 
of  his  heritable  offices  and  jmisdicthmB  (m 
pretended  e^eHSore);  but  abo  upon  his  whole 
estate  and  fortune,  with  as  litde  oonsidcratioa 
of  Aeeail^s  perBonal  interest,  as  if  he  had  fallen 
for  the  blackest  treason,  aud  most  atnieioM 
i^ft^dueHion.  But,  besidM  that  some  thinei 
are  ofthemsehres  so  abeiMly  wicked,  that  dl 
palhating  pretences  do  only  reader  them  the 
moie  hateful ;  and  the  very  dmple  hearmg 
doth  strike  with  an  horror,  not  to  he  beigh- 
teaed  bjr  any  repreoentatfoa :  next  that  the 
earl,  being  so  astonishiaghr  overtaken  lor 
words,  as  fttrly  and  hooMtfy  tittered  as  he 
ooaki  poMBdy  dtviiei  di^,  wiA^  rfason,  ap- 
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prdienA  that  there  if  Bodun^  he  can  eey  in 
Ihia  mettec,  though  with  the  flevenrtt  mind, 
and  in  the  yieateat  trulh  and  eohiiety,  that 
may  not  be  oonstnied  to  flow  ironi  e  design  to 
hiy  blame  where  hhheito  he  hath  been  tender 
to  giye  any  groond  of  eflfence.  I  say  (beaides 
theae  thingajhe  is  withal  (I  know)  meet  firmly 
perauaded,  toat,  if  erer  he  shall  faofe  the  hap- 
iNneBs  to  be  once  beard  by  bis  majesty,  and  m 
nis  presence  allowed  to  explain  a  few  parti- 
oulari,  in  dii^  here  omitted,  his  m^esty's  jos- 
tice  and  goodneBS  will  quickly  dispel  ^1  the 
clouds  that  now  hane  oyer  him,  and  restore 
him  to  that  fiuronr  wherein  he  hath  soraetinie 
reckoned  ^msekf  very  hapi^r,  and  which  he 
will  ever  be  most  ready  to  acknowledge.  And 
thereibre  all  that  in  the  meantime  he  judged 
necessary,  or  would  give  way  to,  was  that  for 
preserving  thejremembranee  of  so  odd  a  trans- 
action, until  a  more  seMRMiable  juncture,  some 
memorials  should  be  drawn,  and  deposited  in 
sure  keeping  ;  which  beine  grown  under  my 
hand  unto  this  narrative,  I  thought  I  could  not 
better  observe  hi*  order,  than  dy  transmitting 
it  to  your  faithful  custody.  I  nare  careftiUy 
therein  observed  the  trotn,  in  point  of  fact, 
avQuohiDg  noUiing  but  u^ion  the  best  and 
clearest  evidenee  can  possibly  be  expected ; 
nor  have  I,  as  to  the  manner,  licenced  or  in- 
dulged myself  in  any  sererity  of  expression, 


wUeh,  I  thought,  covdd  be  jtistly,  in  such  a 
ease,  emitted,  without  betraying  tfie  canse^ 
Yet  if  you  now,  or  any  other  hereaiWr,  shaft 
judge,  that  I  do  sometime  exceed,  let  it  not  be 
isAputod  to  him ;  fbr  as  he  did  indeed  charge 
me  to  goird  against  any  more  warm  or  vehe- 
ment expresskm,  than  tne  merit  and  exigence 
of  the  suMect  do  indispensibly  retjuire  ;  so  I 
am  assured  that  he  sQently  and  patiently  waits 
en  the  Lord,  oommitliiig  nis  way  to  him,  and 
tnisting  in  him,  that  he  may  bnns^  it  to  pass  } 
and  that  He  shall  bmiff  forth  his  righteousness 
as  the  light,  and  his  judgment  as  ihie  noon -day:'* 


The  fbltowing  extract  from  an  intercepted 
letter  of  the  dtuce  of  York's  to  one  of  hH 
friends,  is  publishrd  in  sir  John  I>alrym|}le's 
Memoirs,  Appendix  to  Fart  I.  as  strongly 
marking  what  Dalrymnle  calls  the  apathy  of 
ifae-chuacter  of  the  duke  of  York : 

"  EDn«B(JB6H,  Dee.  13, 1681. 
"  Lord  Aisle's  trial  began  yesterday,  and 
their  fbrms  in  the  justice  court  are  so  tedious, 
that  Act  oouM  not  make  an  end  of  it  tbeo,  but 
win,  as  1  bdieve,  this  erening :  and  baye  rea-. 
son  to  belieye  the  jury  will  find  the  Mil,  andi 
not  Ignoramus;  and  that  little  lord  wUl  be 
once  again  at  his  majesty's  mercy." 


2Sd.  Proceedings  before  the  King  in  Council,  agatinst  Arthur  Earl 
of  Anglesey,*  Lord  Privy  Seal,  upon  account  of  a  Book  re- 
flecting on  the  Conduct  of  James  Duke  of  Ormond,  Lord 
Lieutenant  of  Ireland :  34  Charles  1L  a.  d.  1688. 


To  the  King's  Most  ExceDeni  Miyesty. 

The  Duke  of  Ormond,  year  JU^je^f's  Liente- 
nant  oi  Ireland,  axid  Steward  of  yonr  Ma- 
jesty *s  Honshold,  most  hombly  represents : 

T'HAT  tlie  earl  of  Anffle8Cv,lord  privy  seal,  in 
tike  year  1681,  caused  a  book  to  be  printed 
(whereof  he  hath  acknowledfed  himselr  to  be 

*  From  a  pamphlet  (which  has  been  col- 
lated with  the  Rqg[ister  of  th^  Privy  Council) 
published,  as  it  is  said,hy  lord  Anglesey,  under 
the  title  of  "  A  true  Account  oif  the  whole 
'  Prooeedings  betwixt  his  Grace  James  duke 
>  Ormond,  and  the  Right  Hon.  Arthur  earl  of 
'  Anglesey,  late  Lord  Priry-Seal,  before  the 

<  King  and  Conncil,  and  the  said  EarPs  Let- 

*  ter  of  the  Sndci*  August  to  his  Majesty  on 

*  that  occasion,    ^ith  a  Letter  of  the  now 

<  Lord  Bishop  of  Winchester's  to  tlie  said 

*  Earl,  of  the  means  to  keejp  out  Po|)erv,  and 

*  the  only  effectual  expedient  to  binder  the 

<  flTowth   thereof,  and  to  secure  both   the 

<  Church  of  England  and  the  Presbyterian 

*  party.    London :  I'rinled  for  Thomas  Fox, 

<  at  the  Angel  and  Star,  in  Wcetminster>haU, 
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the  antfier)  intituled  *  A  Letter  from  a  person 

*  of  hononr  in  the  ooimtry,  written  to  the  earl 
<  of  Caotlehaven,  being  Observations  and  Re- 
^  flections  upon  bis  lordship's  Memoirs  eonoem* 

*  ingthe  wars  of  Ireland.' 

That  in  the  said  book  there  are  divers  pas- 
sages and  expressions  which  are  not  only  nn'« 
true,  Imtrefiecting  in  a  high  degree  upon  hia 
late  majesty's  government,  and  particularly  in 

**  1089  :*'  and  oontaining  the  following  Ad« 
dreas  to  the  Reader : 

*'  That  there  diath  been  a  Contiover^  be* 
tween  the  duke  of  Ormond  and  the  earl  or  An* 
glesey,  the  immediate  consequence  of  winch 
hath  Men  the  removal  of  the  carl  from  a  phMse 
of  great  hononr  and  trust  under  his  majestj^i 
for  which  he  was  in  every  resjgpet  eatraorui- 
narily  well  qualified,  perhans^ia  man  ques- 
tions. And  many  may  be  \mAr  l5  say,  that 
the  more  fatal  snch  quarrels  amongst  great 
personages  are  to  either  side,  the  more  instruc 
tive  they  commonly  orove  to  the  rest  of  man- 
kind, who  are  therc)>y  let  into  a  prospect  of 
those  things  which  were  thought  too  sacred  for 
the  view  of  the  prophane  vulgar. 
.  •«  As  every  mforier  sokher  may  learn  skiR 
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relatioa  to  the  rdtellioa  and  war  in  Iraluidy  and 
to  the  aerenl  cesMtions  and  peaces  made  by 
hia,  and  your  majesty^s  authority  and  com- 
maod. 

That  in  the  said  book  the  k>rd  privy  seal  hath 
maliciouslv  endeavoured  to  calumniate  and  as- 
perse the  duke  ofOrmond,  by  calling  in  question 
nis  faithfulness  and  loyalty  to  his  late  ma|e8ty, 
the  sincerity  of  his  profesuon  in  point  of  re- 
ligion, and  insinuating  that  the  cetsations  and 
peaces  (destructive  as  he  says  to  the  English 
and  Protestants)  were  advised  and  procurHl  by 
him  the  said  duke,  out  of  his  aflfeotion  to  the 
Irish  popish  rebels,  because 'be  was  allied  to 
many  of  them  in  Mood  and  by  marriages. 

-  - 

and  address,  by  seeing  two  generals  engage  in 
the  sight  of  their  armies,  so  certainly  this 
paper  battle  between  these  great  ones  mav  be 
of  use  to  all  sorts  of  men  that  have  the  feast 
grain  of  that  commendable  ambition,  to  pro- 
pound to  themselves  the  greatest  examples. 
VVherefore  I  conceive  no  man,  of  which  side 
soever  fortune  or  choice  hath  placed  him,  can 
blame  me  for  procuring  and  exposing  to  public 
view  authentic  transcripts  of  what  hath  passed 
in  this  affair. 

*'  The  bare  curiosity  to  know  how  such  men 
write,  were  almost  enough  to  tempt  any  one 
to  peruse  these  papers,  but  then  when  they  re- 
late to  the  histoiy  of  unmovable  affairs,  of 
which  either  of  the  parties  may  say, 

*  Quorum  pars  magna  fui.* 

**  And  when  they  were  so  great  men  in  them - 
selres,  and  their  parts  in  the  history  so  great 
that  they  may  be  compared  to  Cocsar  writing 
the  Commentaries  of  nis  own  enterprises ;  i 
should  think  him  very  doll  that  need  be  courted 
to  be  a  reader. 

**  But  these  p'pers  carry  in  them  what  I 
hope  will  further  recommend  and  endear  tliem 
to  the  greater  part  of  this  nation ;  most  of  them 
being  m  defence  of  tlie  poor  English  Pro- 
testants in  Ireland,  to  some  of  which  the  eari 
of  Anglesey  hath  most  generously  asserted  the 
glory  of  their  martyrdom,  and  to  others,  the 
unbtemisheil  honour  of  preventing  the  utter 
ruin  and  extirpation  of  the  rest. 

**  The  earl  of  Castlehaven,  who  had  been 
too  fortunate  an  head  to  tlie  Roman  Catho- 
lic rebels  in  Ireland,  had  not  only  in  print 
[E^  Caatlehaven's  Memoirs,!  p.  12]  justified 
his  own  engagement  with  that  bloody  party, 
but  would  mflS^e  that  chiedy  a  defensive  war, 
which  was  certainly  the  effect  of  an  universal 
conspiracy  amongst  the  papists  there.  Nor  is 
it  to  be  doubted  but  there  were  encouragers  in 
England.  TAis  engaged  the  earl  of  Angle- 
sey, amidst  his  many  avocations,  to  ward  off 
the  second  blow  against  them  who  had  suifered 
almost  beyond  all  example  before :  and  his  in- 
terposition extracted  from  the  earl  of  Castle- 
haven a  Confession,  [Pref.  to  the  Memoirs], 
that  he  himself  acted  as  a  rebel,  and  that  all 
the  water  in  the  sea  cannot  wash  that  rebdlion 
ofl^that  natioB,  which  was  begun  moat  UoodOy 


That  the  k>rd  privy  seal,  in  the  course  of  abvf  ^ 
twenty  years  free  and  friendly  aeqnaiwtaiice 
and  oorrespondence  with  the  duke  of  O^xDond, 
never  tboiight  fit  to  gfve  him  any  intimation  of 
his  lordship's  intention  to  write  a  history  of  the 
wars  of  Ireland,  and  other  transactioiis  there, 
wherein  both-the  duke,  and  his  kmlship  (tiMnigb 
of  opposite  narties)  had  a  |^reat  part,  not  ch^ 
rather  to  seek  for  information  mm  the  eari  of 
Castlehaven,  and  to  poUiah  his  **  Observations 
on  the  Earl  of  Castlehaven's  Memoirs, " 
in  a  conjuncture  when  his  reflections  in  his 
book  and  his  Letter  *  of  the  7th  of  Deoember^ 
1681,  to  the  duke  of  Ormond,  might  not  only 
do  most  misehief  U>  him,  hot  to  the  govern - 

on  the  English  in  that  kingdom  in  a  time  of  a 
settled  peace,  without  the  least  occasion  given. 

"  I  roust  confess  there  arc  several  passag*'!^ 
in  the  letter  to  the  eari  of  Castlehaven,  wherein 
the  duke  of  Ormond  seems  concerned  to  vin- 
dicate his  own  actions.  How  far  tlie  charge 
or  the  defence  is  made  ffood,  it  is  not  for  me 
to  judge ;  nor  shall  I  in  Uke  least  enter  into  the 
merits  of  it. 

**  I  am  sure  the  earl  of  Anglesey  made  a 
most  Boble  declaration,  fit  to  be  written  in 
letters  of  gold ;  *  Truth,'  savs  be,  '  being  the 
^  greatest  and  best  friend,  i  had  rather  one  or 

*  several  persons  and  families  should  lie  under 

*  the  consequence  of  its  impartiality^  than  that 

*  the  English  nation  and  Brotestant  religion 

*  should  suffer  by  a  timorous  unworthy  coa- 
<  cealinor  or  withholding  any  part  of  it.' 

<*  This  being  the  said  earl's  avowed  prin- 
ciple, methinks  he  ought  to  be  importoned  by 
a  public  Address,  that  what  he  haUi  meditatell 
and  hath  been  '  preparing  from  records  and 

*  authentic  unque^onable  relations  and  trans- 
'  actions  of  that  bloody  tragedy  and  matchless 

*  defection  from  the  crown  and  very  nation  of 

*  Englishmen,'  may  soon  see  the  light." 

*  The  following  Letters  had  passed  between 
the  duke  ofOrmond  and  the  Lord  IVivy  Seal, 
on  the  subject  of  the  *  Letter  from  a  Person  of 

*  Honour,'  &c. 

"  My  Lord;  Nov,  12, 1681. 

"  It  is  now,  1  think,  more  than  a  year,  since 
I  first  saw  a  little  book,  written  by  vray  of 
letter,  called  Observations  and  Reflections,  on 
my  lord  of  Castlehaven's  Memoirs :  whereto, 
though  there  are  some  things  that  might  lead 
the  reader  to  believe  that  your  lordship  was 
the  author,  yet  there  were  many  more  I 
thought  impossible  should  come  from  you  ; 
for  it  affirms  many  matters  of  fiu^  positively, 
which  are  easily  and  authenttcafly  to  be  £s^ 
proved ;  and  from  those  matters  of  fact,  ^^rossly 
mistaken,  it  deduces  consequences,  raises  in- 
ferences, and  scatters  glances  injurious  to  the 
memory  of  the  dead,  and  the  honour  of  some 
hvtng.  Amon^  those,  that,  by  the  blessing  of 
God,  are  yet  living,  I  find  aiyself  worst  treated. 
Twenty  years  after  the  khig's  restoration,  and 
forty  atler  the  beginning  of  Sie  Irish  Rebellion, 
as  it' it  had  been  all  thai  wluls  reservsd  for  uMy 
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IHCBt.  The  didce  of  0»M»d  humbly  eo&- 
emfm  ikatL  aftlcaal  while  the  lord  pnv^^-seal 
ud  he  have  the  honour  to  be  of  your  mayesty  *9 
iMsry  councilf  uMi  in  the  statioai  they  are,  it 
win  not  be  fit  for  him  to  publish  such  an  An- 
swer to  the  lord  priry-aeal's  book  and  letter, 

and  for  such  tinges  as  these,  we  are  fallen 
into,  when  c«lumny  (though  the  matter  of  it 
be  never  so  groundless  and  improbable)  meets 
4rith  creduh^ ;  and  when  Ubjnty  is  taken  to 
nsperse  men,  and  represent  them  to  the  world, 
«UMer  the  monstrous   and  odious  figures  of 
papisli,  or  popishly  affected  ;  not  because  they 
•re  so  thougut,  by  those  that  employ  the  re- 
pnsenters,  imt  because  they  are  Imown  to  be 
too  ^ood  IVolestants,  and  too  loyal  subjects,  to 
join  m  the  destractioB  of  tiie  crown  and  chuieh : 
besides,  the  treatise  came  forth,  and  must  have 
been  wnitea,  when  I  had  but  newly  received 
repealed  assurances  of  the  continuance  of  your 
Incndship  to  me ;  wherein,  as  in  one  of  your 
letters  yon  are  pleased  to  say,  you  had  never 
made  a  false  ^ep ;  for  these  reasons,  I  was 
not  wiHing  to  believe  that  book  to  be  of  your 
lordship^  composing,  and  hoped  some  of  the 
suborned   libeUers  of  the   a^,  had  endea- 
;rouied  to  imitate  your  kvdahip,  aynd  not  you 
them :  but  I  was,  m  a  whik  after,  first,  by  mv 
son  Arran,  and  afterwards  by  the  bearer,  sir 
Bobert  •  Reading,  assured  your  lordship  had 
owned  lo  them  that  the  piece  was  your's,  but 
pwfaoed  the  yraUication  to  be  without  your 
ordfT ;  and  that  you  did  not  intend  to  do,  or 
llunk  that  you  had  done,  me  any  injury,  or 
inejudice :  if  your  kirdship  really  thought  so, 
the  publication   migirt  have   b^  owned,-  as 
well  as  what  was  pnbfished  ;  but  then  let  the 
world  judge,  vriiether  pen,  ink,  and  paper, 
are  not  dangerous  tools  in  your  hands  f  When 
I   was  thus  assured  your  lordship  was  the 
nulhor,  it  cost  me  some  thoughts  how  to  viui- 
dieale  tenth,  my  master  the  late  king,  myself 
my  actions,  and  family,  all  reflect<3  on,  and 
tiaiducsed  by  that  pamphlet:  I  found  mysdf 
cnga^  in  the  service  of  our  present  king,  and 
that  m  a  time  of  difficulty  ana  danger,  and  in 
such  times,  for  the  most  part,  it  has  been  my 
Jot  to  be  employed  inpubhc  afiairs ;  and  though 
I  had  not  been  so  taken  up,  yet  I  well  knew 
that  writing  upon  such  oocasioos  is  no  more 
my  talent,  than  it  is  my  delight ;  and.  In  say 
truth,  my  indisposition  to  the  exercise^  m^t 
help  to  pereuade  me,  tliat  the  book,  though 
'honourea  with  your  lordship's  name,  wouM, 
After  it   had  performed  it's  office  in  coffee- 
houses, and  served  your  lordship's  design  in 
that  conjuncture,  expire,  as  wriungs  m  that 
nature  and  fbroe  usually  do :   and  herein  I 
tested  without  troubling  mysdf,  or  any  body 
dse,  with  ammadversions  on  your  lordship's 
mistakes,  which  are  so  many,  and  so  obvioDS,. 
•that  I  wonder  how  you  could  &U  into  them. 
I  will  add  to  this,  that  I  have  been  in  expec- 
talion.  that  by  this  time  yonr  Complete  History 
.would  have  come  forth ;  wheremt  if  I  may 
in48e  Igr  the^^at^nit  I  Jiw«  jut  caom  to  ins- 


as  might  otiierwiae  be  necessary  in  vindica- 
tion of  truth,  his  late  majesty's  justice  aud 
honor,  and  bis  own  int^^Uy. 

It  is  therefore  most  humbly  proposed,  that 
your  majesty  would  be  pleased  to  24)point  a 
committee  oi  your  privy  council  to  look  over 

pact,  that  neither  the  sul»ject,  or  myself,  will 
oemorejustly  deate  with,  than  in  that  occa- 
sional essay  ;  and,  I  wodd  have  .been  glad  to 
have  seen  all  my  work  before  roe,  in  case  \  I 
should  think  fit  to  make  a  work  of  it*  The 
dehi^  of  your  publishing  that  History,  and  the 
consideration  of  your  k^dship's  age,  and  miDe, 
are  the  occasions  of  this  letter ;  whereby,  I 
inform  you,  that  as  no  man  now  alive  is  better 
able  tmin  I  am,  to  give  an  account  of  the 
principal  transactions  during  the  rebellion  in 
Ireland ;  so  no  man  is  possessed  of  more  au- 
thentic comnussions,  instruments,  and  paperst 
all  which,  or  transcripts  of  them,  you  might 
have  commanded  before  you  set  forth  your  re- 
flections. But,  possibly,  to  have  stayed  for 
them,  mipfht  have  lost  you  a  seasonable  oppor- 
tunity of  publishing  your  abhorrence  of  th# 
Irish  rebellion,  and  your  zeal  against  popery ; 
what  your  loidship  might  then  have  had,  yov 
may  yet  have,  because  I  had  rather  b^  t» 
prevent  than  detect  errors  -,  but  then,  I  must 
first  know  to  what  particular  part  of  yonr 
history  you  desire  information,  and  «how  yoo 
deliver  those  parts  to  the  world,  and  to  poste- 
rity. If  afler  this  ofier,  your  lordship  shall 
proceed  to  the  conclusion,  and  publication  of 
voiir  history,  and  not  accept  of  it,  I  muat» 
before-hauiC  appeal  from  ]^ou,  as  fnaa  an  in- 
competent judge  of  my  aotions,  and  a  partially 
engi^ged  and  uhfintfaful  historian.'* 

"  ObMond." 

The  Earl  of  Anglesey 's  Amsweb  was  as  follows  i 

"  My  Lord, 

"  Your  grace's  of  the  l£th  of  November,  t 
received  towards  the  end  of  that  month,  and 
was  not  a  little  surprized,  after  being  threat* 
ened  above  a  year,  with  your  ^race?Answetv 
to  the  Observatious  and  Kedections  on  my  lord 
Castlehaven's  Memoirs,  which  yoiir  grace 
takes  notice  you  had  seen  above  a  year  bobr^ 
to  find  them  only  most  satirically  burlesqueo^ 
and  my  intentions  in  the  writing  of  ^em,  moat 
unnaturally  misinterpreted,  and  mi^udged, 
without  giving  instance  of  any  one.  paitiouMry 
which  could  so  much  transport  youv  gtaca,  or 
interest  you  to  judge  ef  a  letter  of  a  uiine  to 
another,  with  so  invective  beat  and  mistalm* 
Your  grace's  letter,  therefore,  consisting  only 
of  generals,  I  can  no  otherwise  adapt  my  asi- 
swer,  /after  a  most  serious  reviiiMi  of  my  •book 
imon  this  occasion)  but  by  givmg  the  reverse 
or  your  grace's  strained  and  vrroneons  affirma- 
tives, by  my  plain  and  true  negatives ;  till 
your  grace  snaU  admiUister  occasion,  by  com- 
municating the  particular  animadvenions,  your 
grace  hath  been  so  long  (as  1  bear)  about.  The 
reasons  leading  your  grace  to  bdieve  it  impo»- 
aible  I  ctuU  bi  the  author  of  that  distioome^  I 
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the  lord  pmy- seal's  book  and  to  call  his  lordship 
and  the  doke^f  Onnoiid  before  them,  atnd  if 
upon  report  from  them,  it  shall  appear  to  jrour 
majesty  that  the  earl  of  Anglesey,  has  fallen  into 

cannot  admit,  though  they  import  a  fair  opi« 
nion  of  me  ;  and  that  in  the  beginning  of  yom' 
letter,  yom-  grace  bad  better  thou^ts  than 
when  yomr  nand  was  in  and  heated.     I  do 
therefore  abaolalely  deny,  that  1  affirm  anv 
matter  of  hct,  positively  in  that  book,  which 
are  easily,  or  authentically  (or  at  all)  to  be  dis- 
proved.   Ornbat,  from  those  matters  offset, 
grossly  mistaken,   it  dedoces    consequences, 
raises  mferenoes,  and  scatters  glances  injurious 
to  the  memory  of  the  dead,  and  the  honour  of 
some  livingf ;  among  wbirh,  your  grace  findf 
yourself  worst  treated.    This  beins^  so,  your 
grace's  unjust  inferences  from  the  tmie  or  it's 
writing,  and  the  mi^udging  the  design  of  the 
author,  give  no  countenance,  or  occaision,  to 
your  mce's  rfaetuvical  character  of  the  times, 
thou^  I  join  in  all,    but  the  opinion  your 
grace  seems  to  have  taken  up,  that  there  is  a 
pbt  (other  than  that  of  the  papists)  to  destroy 
the  crown  and  church ;  a  discovery  worthy 
the  making,  if  your  grace  knows  and  betteves 
what  you  write  ;  but  how  I  am  concemed  to 
have  It  mentioned  to  me,  1  know  not,  your 
grace  can  best  tell  what  you  intend  to  insinuate 
thereby.  *These  are  your^rraoe*s  reasons,  why 
yon  were  not  willing  to  beheve  that  book  of  my 
composing;  yet  you 'cannot  k»ve  me  witbirnit 
a  stbg,  in  your  espreasinir  Uie  hopes  which 
%  aacoeeded  them,  vis.    That  some  of  the  su- 
borned libellers  of  the  aee,  had  endeavoured 
to  imitate  me,  and  not  f  them.    Whether  1 
should  imitate  suboned  libellera,  or  they  me, 
would  be  all  one  for  my  reputation ;  because  I 
.were  grossly  criminal  in  the  first,  and  must 
liave  been  so  before  in  your  grace's  opinion,  or 
they  could  not  imitate  ine  in  the  second :  your 
grace  will  want  instances  in  bodi,  except  this 
of  youf  own   making;   and  therefore,  there 
inust  be  some  other  reason  why  your  grace 
dkl  not  believe  (if  really  you  did  not)  that  dis- 
course to  be  of  my  composure.    But  this  ad- 
mitted for  truth,  ^  it  is  undoabtedly)  your 
•|rnu9e,  in  the  next  place,  calls  the  worM  to 
•^9^  wtiether  pen,  ink,  and  paper,  are  not 
dangerous  tools  m  my  hands.     I  remember 
•the  times,  when  they  were  serviceable  to  the 
king's  restoration,  and  constant  service  of  the 
crown,  or  craved  in  aid  by  your  grace,  that 
you  did  not  account  them  so :  and  it  is  much 
to  my  safety,  tfaait  they  are  not  so  in  your 
grere'ii  hands,-  though  1  find  them  as  sharp 
there,  as  in  any  roan's  alive.    Your  grace 
beint»  al  length  a.S5ured  I  was  the  author,  your 
next  care  was  to  spend  some  thoughts  to  vin- 
dicate trotb,  tlie  latekin^,  yoarselt*,  your  ac- 
•tioas,  and  family,  all  refkxied  upon  and  tra- 
duced (as  your  grace  is  pleased  to  fancy)  by 
that  pamphlet.     But  your  grace  had  no  cause 
to  trouble  your  thnufi^htswiOi such  vindications, 
unless  you  couU  shew,  where  in  that  book 
4Uey  are  reflected  upon  and  tiaduoed,  noYucb 


the  mistakes  and  errors  herein  laid  to  his  diarge, 
that  then  your  majesty  would  he  pleased  to 
consider  of  the  best  and  most  aotbemic  means 
how  reparation  may  be  made  to  all  that  are  in- 

thing  occurring  to  roe,  (upon  the  strictest  re- 
visal)  nor  ever  shall  be  objected  to  me  with 
justice   and  truth.     Afier   your    grace   faadi 
brought  it  to  the  coffee-boiises,  (wlicre  I  be- 
lieve it  never  vras,  till  your  grace  piefeiied  it 
to  that  office)  and  where  you  have  doomed  it 
to  expire,  as  writings,  of  tnat  natuie  and  fiiree 
use  (you  say^  to  do,  (for  which  I  shall  not  be  it 
all  concemed)  you  rested,  without  trouhhag 
yourself  or  any  body  eke  with  animadversioas 
upon  my  mistakes,  which  your  grace  is  pleased 
to  say,  are  so  many  and  so  obvimts,  (thougli 
you  name  none,  no*'  do  diey  occur  to  otben) 
that  you  wonder  bow  I  ooiuld  fait  uito  Uicfli. 
If  your  pare  believes  yourself  in  this,  yeo 
seem  to  nave  forgot  the  long  time  you  spent 
in  consraering  and  ammadvertm^  upon  that 
despicable  pamphlet,  with  your  labMirsw  hereon 
I  was  threatened  by  some  of  your  grace's  Ra- 
tions for  many  months ;  and  your  grace  balk 
redeemed  the  dday,  by  the  vindent  scaenl 
reflectioDs  you  have  now  sent  me,  which  yet  I 
doubt  not  will  evaporate  or  shrink  to  BOthing, 
when  your  grace  shaH  seek  for  instances  ts 
bade  tnem,  whereof  if  yon  can  find  any,  I 
claim  in  justice  they  may  be  sent  me.    Voor 
grace  adds,  that  you  have  been  inexpeotatioo, 
mat  by  this  time  my  Complete  History  wooU 
have  come  forth,  wherein  (if  yon  m^  jod^ 
by  the  pattern)  your  grace  saiih«  you  ksfe 
jnst  cause  to  suspect,  that  ndther  the  sulyect, 
nor  yourself,  will  ba  more  justly  dealt  widi 
than  in  that  occasional  essay  ;  and  therefore, 
offer  me  aH  the  helps  of  authentic  commissions, 
transactions,  and  papers,  your  grace  is  pos- 
sessed of,  whereor  you  inform  me  none  natli 
more,    lliis  is  an  anticipating  jeahmay,  wbieh 
no  man  living  can  have  ground  for,  and  when 
my  History  Kball  be  completed,  (which  isnoir 
delayed  for  those  assistances  your  grace  is  ss 
well  aide,  and  so  freely  offers  to   afford  me) 
though  my  weakness  may  be  exposed,  mv 
integrity  and    impartiality  shall  appear,  aad 
your  niijust  suspicion  will,  I  douht  not,  ceasp> 
if  truth  may  be  welcome  to  you,  and  not  ao^ 
counted  one  of  the  dangerous  iustruiucnls  ia 
my  hand;    by  which  having  incurred  yonr 
anger  and  enmity  in  the  first  essay,  I  hau 
slender  hopes  to  be  more  aocentaidp  in  the 
second  ;  though  I  resolve  to  hold  to  the  fir4 
approved  law  of  a  good  and  faithful  harturiao, 
which  is,  that  he  should  not  dare  to  say  ao) 
thing  that  is  Ihlse  ;  and  that  he  dare  not  but 
say  any  thing'  that  is  true ;  that  tiiere  be  net 
so  much  as  suspicion  of  favour  or  hatred  in  his 
writing.    And  this  might  give  a  supersedeas 
to  your  grace*s  unreasonable  appeal  befi^rea 
gravamenj  though  I  never  intended,  by  re- 
lating the  truth  of  things  past^  to  become  a 
jud^  of  your  grace's  or  any  other  mon'te 
actions,  but  barely  Ret  gestas  narrare,  for 

tba  infwattioiii  cgrreotioii}  aodT  initnictip 
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jured  by  tbeewpl  ofAo^taey^s  honk  and  letter, 
and  to  prei^eDt  tbe  ciedil  his  great  place,  sup- 
pused  koowled^  (espeeiallv  in  tbe  aflfairs  of 
Ireland)  and  hia  pretended  candour  and  im- 

of  this  age  and  posterity.  Your  grace  de* 
airing  to  know  to  what  (Mirticular  parts  of  my 
History  I  would  have  uubrmation,  1  shall  at 
present  only  mention  these.  Tbe  intrigues  of 
the  cessation  aiid  commissions  for  them,  and 
the  two  peaces  of  1646  and  1648,  forced  upon 
the  king  by  the  rebellious  Irish.  The  grounds 
and  transactions  about  depriving  sir  William 
Parsons  from  being  one  or  the  lords  justices, 
and  then  dismissing  him ;  sir  Adam  Loftus, 
vice-treasurer  ;  sir  John  Temple,  master  of 
the  Rolls ;  sir  Robert  Mereditli,  chancellor  of 
the  exchequer,  &c.  from  the  council  table. 
The  mystery  of  Glamorgan's  peace  and  his 
punishment,  the  several  ungrateful  expulsions 
of  your  grace,  by  the  confederate  Konvm  Ca- 
tholics. The  passages  concerning  the  parlia- 
ment's pr^ent  of  a  jewel  to  your  grace.  The 
hatties,  reliefs,  sieges,  and  chief  encounters,  in 
your  grace's  time.  The  proceedings  between 
your  grace  and  the  Roman  Catholic  assembly 
of  the  clergy  of  1666,  with  the  commission  for 
their  sitting.  The  Pk>t  for  surprizing  the 
castle  of  Dublin,  in  which  Warren  and  others 
were  concerned  with  the  examinations  and 
what  ofienders  were  executed,  &c.  and  any 
thing  else  your  grace  judgeth  of  import,  to 
have  conveyed  to  posterity.  Otlier  parts  of 
the  History  shall  be  proposed  to  your  grace  in 
my  progress,  and  before  I  put  my  last  hand  to 
it,  with  a  resolution,  that  thoiigh  I  may  have 
been  sometimes*  mistaken  in  judgment,  yet  as 
I  ne?er  did  promote  the  report  o7  a  matter  of 
fact,  which  I  knew  to  be  false,  so  1  never 
would.  Which  I  am  induced  tbe  ratlier  to 
mention  because  your  grace  saith,  you  had 
rather  help  to  prevent  than  tfi  detect  errors." 

'*  Amglbsey." 

It  appears  that  so  early  as  tbe  year  164^, 
disagreements  had  subsist^  between  these  two 
noblemen  when  in  Ireland.  In  tliis  year,  1682, 
lord  Anglesey  had  drawn  up  and  presented  to 
the  kin^VL  very  bold,  loyal,  and  patriotic  Me- 
morial, mtitled,  *  The  Account  of  Arthur  Earl 
<  of  Anglesey,  Lord  Privy-8eal  to  your  most 
'  excelleut  Majesty,  of  the  true  State  of  your 
*  Majesty's  Government  and  Kingdoms,  April 
'  27,  1682.' — In  one  part  of  which  he  says : 

**  Tbe  fatal  cause  of  all  our  mischiefs  present, 
or  apprehended,  and  which,  if  not  by  wisdom 
antedated,  may  raise  a  fire,  which  may  Iniin 
and  consume  to  the  very  foundations,  is  the 
unliappy  perversion  of  the  duke  of  York,  (the 
next  lieir  to  the  crown)  in  one  point  uf  reli- 
gion ;  which  naturally  raises  jealousy  of  the 
power,  designs,  and  practices,  of  the  old  ene- 
mies of  our  religion  and  liberties,  and  under- 
mines and  emasculates  tlie  courage  and  con- 
atancVf  even,  of  those  and  their  posterity,  who 
iiave  been  as  faithfid  to,  and  sunered  as  much 
Ibr,  tlie  crown,  as  any  the  most  pleased,  or 
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partiality  may  give  to  his  writings,  in  thesa 
and  future  times.  Ormond. 

(A  true  Copy.)    John  Nicholas.      ' 

AttheCourtat  Hampton^Court,  June  17, 1683. 

By  the  King's  most  excellent  Majesty,  and  the 
Lords  of  his  Majesty's  most  honourable^ 
Privy-Council.  ♦ 

The  annexed  representation  of  his  ffface  the. 
duke  of  Ormond,  lord  lieutenant  or  Ireland^ 
&c.  bein^  this  day  presented  and  read  to  his 
majesty  m  council.  His  majesty  taking  the 
contents  thereof  into  his  toyB\  consideration  as 
a  matter  of  very  great  importance,  was  pleased 

contented  in  our  impending  miseries  can  pre- 
tend to  have  done."  And  concludes  in  these 
words,  **  Though  your  m^esty  is  in  your  own 
person  above  the  reach  of  law,  and  sovereign 
of  all  your  people,  yet  the  law  is  your  master 
and  instnicter  how  to  govern  ;  and  yonr  sub- 
jects assure  themselves,  you  will  never  at- 
tempt the  enervatino^  that  law  by  which  you 
are  kmg,  and  which  you  have  not  only  by 
frequent  declarations,  but  by  a  solemn  oath 
ujpon  your  throne,  been  oblist^d  in  a  most  gIo-> 
nous  presence  of  your  pcopfe  to  tbe  mainte- 
nance of;  and  that  therefore,  you  will  look' 
upon  any  that  shall  propose  or  advise  to  the 
contrary,  as  unfit  persons  to  be  near  you  ;  and 
on  those  who  shall  persuade  you  it  is  lawful,  • 
as  sordid  flatterers,  and  the  worst  and  most 
dangerous  enemies  you  and  your  kingdoms 
have.  What  I  set  beforie  your  majesty,  I 
have  written  freely,  and  like  a  sworn  faithful 
counsellor  ;  perhaps  not  like  a  wise  man,  witli 
regard  to  myself,  as  they  stand  ;  but  I  have 
discharged  my  duty,  and  shall  account  it  a 
reward,  *if  yonr  majesty  vouchsafe  to  read, 
what  I  durst  not  but  wnte,  and  which  1  be- 
seech God  to  give  a  blesnng  to." 

It. seems  probable  that  this  Memorial  gave 
great  offenoe  to  the  king,  and  that  the  duke  of 
Ormond  was  prevailed  upon  to  exhibit  this 
charge  against  lord  Anglesey,  in  order  to  fur- 
nish a  plausible  pretence  of  iustification  for  his 
removal  from  office,  which  measure  it  had 
been  previously  resolved  to  take.  See  the 
Biographia  Bntannioa,  art.  Amiesley,  Arthur. 
See  too,  Carte's  Life  of  the  duke  of  Ormond« 
Sec  likewise  in  Mr.  Haigrave's  learned  Pre- 
face to  lord  Bale's  Treatise  on  the  **  Jurisdic- 
tion of  the  Lords'  House  of  Parliament,"  some 
particulars  respecting  lord  Angk*sey's  deep 
conversancy  in  the  Records  and  I^w  of  Par^ 
liament. 

*  It  appears  by  the  entries,  of  the  presentft 
in  tlie  council  books  (to  which  I  have  had  a^r 
cess,  through  the  obliging  civility  of  Mr.  Chair 
mers,)  that  the  duke  of  Ormondf  attended  as  a 
privy  counsellor,  at  all  the  boards  which  were 
field  on  this  business,  and  that  the  lord  privy  seal 
attended  those  which  were  held  on  the  13tli  and 
27th  days  of  July.  # 
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t&  declare  Aat  bewonld  hear  the  i^yifteHlieraof 
in  oouncil.  And  did  order  that  a  copj  ef  tlie 
^d  representation  be  delirered  to  the  earl  of 
Anglesey,  lord  privj-seal,  and  that  his  lordship 
d6  attead  hififnajesty  in  council  on  Friday  next, 
at  three  of  the  clock  in  the  afternoon  at  White- 
hall, when  his  majesty  hath  appointed  to  taJie 
^at  business  into  farther  consideration. 

John  Nioholas. 

The  earl  of  Anglesey,  lord  privy -seal,  beinff 
by  the  said  Order  of  his  majesty  in  coundl^ 
or  June  irtb,  appointed  to  be  at  council  at 
White-hall,  June  a3nl,  being  not  Me  to  stand 
by  reason  of  the  gout,  yet  got  out  of  his  bed, 
and  was  carried  thither;  where  when  the 
I^iQg  came,  he  spalce  to  bis  majesty  (as  I  am 
well  informed)  to  this  effect. 
^  "  Sir ;  I  am  in  the  first  place  to  beg  your  ma- 
jesty's pardon  for  my  obedience  to  your 
order  for  appearing  here  this  day,  being  in  no 
condition  or  health  to  hare  left  my  bed,  and 
altogethex  unfit  for  the  presence  of  the  king. 

'*  And  indeed  I  expected  that  the  duke  of 
Ormond  would  rather  have  oompUuued  and 
trinted  against  the  earl  of  CastiehaTen  his 
Memoirs ;  which  aspersed  and  scandalized 
your  roval  father's  government,  and  represent- 
ed the  Protestants  of  Ireland  as  rebels,  and  the 
confederate  Irish  papists  as  loyal  subjects,  than 
against  me,  who  had  vindicated  his  majesty's 
ffovemment,  aad  his  Protestant  iaithftid  sub-^ 
Jtcts  so  effectually  in  my  Letter  to  the  said  earl, 
that  his  lordship  in  an  Epistle  to^  the  Reader 
which  he  after  added  to  his  Memoirs,  confessed 
himself  and  the  Irish  confederates  the  rebels : 
I  And  that  ail  the  water  in  the  sea  would  not 
*  wash  that  rebellion  off  that  nation. ' 

'<  This  is  the  first  quarrel  I  ever  had  with 
any  man,  and  your  majesty  sees  bow  it  is 
brought  upon  me,  and  cannot  but  believe  it  very 
unwelcome  to -me  fi-om  one  who  haUi  so  many 
years  professed  friendship  to  me.  But  that 
which  troubles  tne  in  it  is;  that  it  is  pretended 
to  be  upon  account  of  my  failing  in  duty  to  his 
late  majesty  and  yourself,  whereas  it  I  can 
pretend  to  merit  any  thiug,  it  is  for  exemplary 
^d  considerable  faithiuh^  and  service  to  you 

"  Sir,  That  I  may  not  trouble  you  with 
much  discourse,  I  have  reduced  the  vindica- 
tion of  my  innocence  to  writing,  which  I  present 
for  my  answer  to  the  duke  of  %mond's  accusa- 
tioq,  and  to  which  I  shall  add  no  more  but  my  de- 
sire. That  though  the  duke  of  Oimond  hath 
thought  fit  to  attack  me  thus  causelessly,  all  the 
contention  hereafter  between  him  and  me  may 
be  wha  shall  serve  your  majesty  beiit,  and  cost 
you  least." 

In  the  next  place  all  the  papers  written  and 
printed,  that  had  passed  between  the  duke  and 
the  Lord  Privy  Seal,  were  read  as  they  lay  in 
«««•,  and  both  the  lords  discoursed  and  ban- 
died the  matter  fully,  which  the  king  heard 
^'"*n  .great  patience :  The  duke  of  Ormond 
Siotwithstanding  doing  right  to  the  Lord  Privy 
Seal,  as  to  acknowledge  that  none  had  been 
iBore  active  and  instrumental  in  lus  n^eaty's 


happy  RMlonilio&,  ar  carried  k  di  wMi  ncra 
success  in  great  daageis  Wkd  HMoiMm^  than 
his  lordship.  la  condnsicii  the  diAe  was  or- 
dered U  charge  the  Lsvd  Privy  Seal  by  par* 
ticulars  in  writing,  that  he^migtat  kocw  whsa  to 
answer,  generals  not  being  snfficirttt,  and  99 
that  bnsiness  "was  left  at  that  time. 

Now  follows  the  Lard  Pri^y  Seal's  Aimw« 
to  the  duke  of  Onnond's  RtpttacaMdnm  ar 
Complaiiit  agaioM  him. 

To  the  King's  most  Excdiettt  H^eaty . 

The  Earl  of  Anglesey,  Keeper  of  your  Ma- 
jesty's Privy  Seal,  (misled  by  an  ill  Pre- 
cedent admitted)  moat  humUy  represents : 


That  having  this  18lh  day  of  June, 
in  bed,  (where  he  had  continued  lor  above  a 
month  last  past,  very  much' afflicted  with  the 
gout,  and  deprived  of  the  nse  of  haada  and 
legs,  and  by  reason  of  pains  aad  aickneasca 
getting  little  rest,  which  he  hath  reaaoo  to  ba* 
Geve  was  well  known  to  the  duke  of  Onmod ;) 
your  nuyesty's  order  in  cotmdl  «f  the  17th« 
with  a  copy  of  the  RepresentatioB  of  Hie  said 
duke  annexed,  and  command  to  pttood  year 
majesty  in  counoU  en  Friday  next,  aa  wee 
o'clock  in  the  aftemodn  at  Whitehall,  wiricb  ha 
retolvea  by  God's  bkning  to  do  if  iie  alialt  ha 
ina  c^)acity  of  health  and atreogth  to  he  car* 
ried  thith^,  without  perH  of  his  life  ;  which  he 
doth  not  believe  tiiat  the  duke  himsdf  thanks, 
after  a  year  and  a  half  concerning  htmaelf  in 
this  controversy,  ia  to  be  adv^itorad  to  gratiiy 
a  hasty  proposal,  upon  his  changing  hia  way  of 
proceeding. 

In  the  mean  time,  That  yow  majesty  tnayiiot 
be  under  the  least  preposseasion  by  what  the 
duke  hatli  represented  with  heat,  and  sliarntaaa 
against  the  said  eari,  he  doth  hamblyomrm 
consideration,  that  though  the  duke  appear  be* 
fore  your  majesty,  as  a  repreaenter,  the  aM 
earl  cannot  rat  look  upon  him  as  a  petitioDer, 
the  title  by  which  all  subjects  that  complain, 
adJress  to  your  majesty,  and  fat  Want  of  which 
he  hath  observed  many  soitora  rejected  witk 
their  requests. 

And  therefore  your  mi^esty  is  desired  to  be 
informed  in  the  first  plaoeby  adeductioo,  of 
all  that  hath  passed  between  the  duke  and  the 
eari  in  this  afiair,  which  ia  as  foUoweth : 

The  Book  complained  af  was  written  about 
two  years  ago  by  mere  accident  of  the  eari  Of 
CasUehaveirs  sending  his  printed  Memiora,  to 
the  eari  then  at  Blethington,  in  Oxfoidsfaire, 
where  having  read  the  same,  and  oonceiyin^ 
the  £n«^h,  and  Protestants  to  he  uiyiiatly 
dealt  wvh  therein,  and  the  IriiAifoiilcaiiae  pro- 
fessedly justified,  though  the  moat  exeoraUe 
rebellion  that  ever  waa  m  tiie  world  ;  the  earl 
could  not  digest  the  same,  but  uponahai«oid 
memory  wiSiout  help  of  writinga  or  notes,  im- 
mediately put  pen  to  paper,  and  the  8tii  of  July 
wrotea  letter  to  the  said  eari  of  CastMavea, 
which  he  believes  hb  lordship  hath  yet  to  shew, 
though  when  it  appeared  afterwarda  in  print, 
«iboot OGt»berl680| one  wai ieal  to UilonI- 
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sM»«tkiag  Bailee  tlieiW;  uid  ttldagMa  what 
h«  Md  d(me  with  Aieaaid  tettsTi  who  tliea  con  • 
ft— ed  he  bad  lent  it  fo  a  friend,  but  he  woi^ 
leoeTer  it  imui.  The  letter  bem^ thiiB  printed, 
thedtalEe  of  Omioad  badsoen  fiif^t  of  it,  Ibr  in 
hifi  letter  to  the  earl  of  Anglesey  of  November 
the  18^,  1681,  he  takes  netioe  that  he  had 
wen  it  a  ]rear  before,  and  writes  his  pleasure  of 
it  BO  satirically  j  that  the  said  earl  returned  his 
answ^  of  the  7th  of  October  following^,  which 
the  said^dfiAe  takes  notice  of  in  his  said  repre- 
•entaition,  thought  he  never  before  admowle^ed 
the  receipt  thereof,  nor  was  pleased  to  make 
fioiy  teply  to  it,  though  it  gave  him  sufficient  oc- 
casion ;  thus,  when  the  said  earl  expected  a 
reply,  tilings  stood  till  the  Sbme  Oomplamt  made 
le  your  maiesty*  winch  he  htimbly  subtmts 
whether  it  be  nt  to  be  received  or  proceeded 
iipen  in  council,  after  so  open  a  litigation  thereof 
in  print,  wherein  the  said  duke  had  appealed  lo 
the  peo^,  and  accused  the  eari  with  as  much 
acrimony  as  H  was  jpomAble  fot  the  duke's  sharp 
eentodo,  it  being  as  the  said  earl  conceives, 
below  the  dignity  of  your  majesty  and  the 
hoarA,  after  the  duke  has  proceeded  so  Ihr  in  a 
private  quarrel  of  his  own  making,  without 
aueoess,  (and  that  those  the  duke  had  an- 
pealed  to  seemed  genendly  satisfied  that  toe 
eari  hAd  fully  vindicated  himself  from  the  as- 
persions hud  upon  him  by  the  duke's  said  letter) 
tbr  your  majesty  to  be  addressed  to  so  late,  and 
'in  a  cause  so  concluded ;  wherein  the  earl  had 
justified  himself  In  the  method  the  duke  him- 
self led  him,  and  is  ready  to  proceied  fhrtherso 
to  do,  if  the  duke  shall  please  to  reply  in  main- 
*tenanoe  of  his  printed  cnarge. 

However  the  ear)  not  knewtn?  what  course 
>in  this  affair  will  be  pursued,  or  directed,  saith 
that  he  doth  not  disown  the  Book  mentioned  in 
the  duke's  representation,  so  far  as  he  hath  ac- 
knowledged the  same  in  a  letter  written  by  him 
to  the  said  duke. 

But  denies  that  in  the  same-  book  or  letter, 
there  are  divers,  or  any  passages  and  expres- 
•fiions  which  are  not  only  untrue,  but  reflecting 
in  a  high  degree  upon  his  late  majesty's  go- 
yernment,  and  particulariy  in  relation  to  the  re- 
beltien  and  war  in  Irdand,  and  to  the  several 
cessations  and  peaces  made  by  his,  and  your 
majesty's  authority  and  command,  whion  the 
said  earl  hath  fbrmerly  intimated  in  writing  to 
the  said  duke  in  answer  to  a  letter  of  his  in- 
sinuating the  same  thing,  and  nrfi(ing  for  par- 
ticulars which  the  said  earl  coura  never  yet 
obtain. 

The  said  earl  is  no  further  charged  with  ma- 
lieidnsly  calumniating  and  aspersing  the  said 
didce,  and  insinuating  several  particulars  to 
that  purpose,  butthe  passages  in  the  said  books 
of  that  import  are  still  reserved,  and  not  thought 
fit  by  the  said  duke,  to  be  expressed  so  as  the 
earl  may  kuew  what,  or  how  to  answer, 

And  the  said  earl  is  not  ignorant  that  mall- 
dotis  caltmuiy  or  scandal  against  so  great  a 
person  as  thednke of Ormond,  is  severSy  pu- 
nishable by  law. 

What  to  nay  mora  faaraia  the  said  earl 


knows  not,  till  the  duke  gives  more  clear  and 
particnlar  occasion^ 

Whosoever  shall  take  notice  of  what  the  dnioa 
asserts  of  his  and  the  earl's  free  oonverse  and. 
friendship  for  above  SO  years,  and  (which  the 
earl  adds  ^  and  the  duke  cannot  forcet)  tfaeT«4 
and  adventin^ms  friendship  wUch  tne  earl  hath 
engaged  in  with  and  for  tne  duke,  he  cannot 
but  wonder  as  others  do,  that  they  are  so  eas^ 
cancelled  and  turned  into  ranooar  and  m 
returns,  without  demonstrating  a  change  in 
the  earl,  which  may  satisfy  inquiring  men  tiib 
duke  hath  a  cause. 

For  dse  it  seems  wonderful  and  past  belief 
to  intelligent  men,  that  the  eari,  who  professeth 
that  he  bears  malice  to  no  penon  nving,  nor 
ever  bad  quarrel  with  any  man,  that  counts  it 
his  great  misfortune  in  his  old  ^e,  when  he 
was  preparing  to  go  to  his  grave  in  peace  and 
in  perfect  charity  with  all  men,  he  should  be 
attacked  by  one  who  hath  professed  friendship 
to  him  above  these  twenty  years,  and  as  hie 
fhids  by  letters  and  otherwise  was  intimately 
a  friend  to  bis  father  :  as  it  is  miraculons  fo  the 
same  degree,  that  the  eari  in  his  drcumstances 
should  Willi ngty  be  drawn  into  controversy 
with  so  great  and  fortunate  a  man,  and  so  ancu 
ent  a  friend  as  the  duke  of  Ormond. 

But  since  it  hatli  been  the  duke's  pleasure 
or  humour  so  violently,  and  so  many  ways  16 
assauh  the  earl,  he  must  not  ^tike  it  ill  that  he 
cannot  bear  wounds  patiently,  and  without  just 
resentment. 

The  duke  complatns  further,  that  iir  the 
course  of  above  QO  years  free  and  friendly  ac- 
quaintance and  correspondence  with  him,  the 
eari  never  thought  fit  to  give  him  any  intima- 
tion of  his  intent  to  vrrite  a  History  of  the  wars 
of  Ireland,  and  other  transactions  there. 

The  said  eari  cannot  recollect  with  certainty 
whether  he  did  or  no,  but  he  very  well  remen)  • 
bereth  that  many  years  ago  he  acquainted  sir 
Geoi^  Lane  then  the  duke's  secretary,  and 
now  viscount  of  LanedM>rrow  (and  who  told 
him  he  had  the  custody  of  all  the  duke's  papeb 
and  writings  of  public  affairs)  with  Iris  intended 
History  of  Ireland,  who  promised  him  the  as- 
sistance of  them,  but  he  could  never  yet  obtain 
any  from  him :  nor  from  the  duke  hitnseTf,- 
since  he  made  a  free  offer  and  promise  of  theta 
by  his  letter  of  the  12th  of  November,  threat- 
ening to  appeal  from  the  earl  as  a  partially  en* 
gaged,  and  unfaithful  historian  ifne  accepted 
them  not,  he  being  as  he  wrote,  more  desiroua 
to  prevent  than  rectify  errors  and  mistaken. 
The  earl  having  this  noble  encouragement  fh)m 
so  great  a  person,  (and  who  was  to  make  so 
great  a  part  of  it)  to  proceed  in  his  History,  by 
his  letter  of  the  7th  of  October,  acknowledged 
and  accepted  the  duke^s  favour,  expecting  the' 
performance  thereof,  but  never  beard  since 
m>m  the  duke  till  by  hi9  representation  to  your 
majesty,  wherein  he  seems  to  forget  or  retract 
all  ^t  had  passed,  though  the  ^rt  had  ghreii 
him  all  the  assurance  a  man  of  honour  could 
do,  that  he  would  be  exactly  faithful  and  im« 
paiiiftl  in  the  History ,  and  now  shewv  that  he 
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Is  unwilliiig  any  History  sfaoold  be  written  by 
the  earl,  wbose  candor  and  impartiality  he  wiu 
jet  allow  to  be  but  pretended,  and  threfcHre  pro- 
pose^b  thai  your  majesty  will  prevent  the  credit 
which  they,  bis  great  place,  and  auppoeed 
knowledge  (ea^^taSy  in  the  affiur  of  Irdand) 
DQfty  gi^e  to  his  wntings  in  these  and  future 
times,  never  considering  that  himself  hath 
fifreater  places.  Yet  the  earl  doth  not  appe- 
Eend  their  givin;^  credit  to  any  tlung  the  duke 
hath  or  s^aTl  wnte  against  the  truth,  which  the 
earl  is  resolved  to  tie  himself  8tri<^y  and  au- 
theotically  to  if  he  be  suffered  to  go  od,  and 
not  tliscouraged  in  his  design  with  which  he 
intended  to  close  his  labours  m  this  life,  for  the 
ffood  of  England,  and  the  safety  of  tlmt  poor 
Kingdom  of  Ireland,  harrassed  by  rebellions  and 
massacres,  and  which  must  eicpect  and  undergo 
more  (still  preparing)  unless  prevented  by  wise 
councils  here,  upon  the  warnings  that  a  true 
account  <of  former  times  and  failings  may  give 
us. 

And  since  the  earl  hath  been  versed  above 
40  years  in  public  affairs,  without  blemish  or 
dishonour,  and  intends  by  your  majesty's  per- 
mission, to  dedicate  his  History  to  yourself, 
which  sure  he  would  not  be  so  weak  as  to  offer 
if  any  thing  were  to  be  in  it  of  the  nature 
the  duke  presageth,  the  earl  therefore  hopes  the 
duke  may  at  least  tnist  your  majesty's  wisdom 
with  the  publisbii^  of  what  you  shaU  have  the 
perusal  of  if  you  judge  it  worth  your  reading 
Before  it  go  to  the  press,  being  intended  bo£ 
fi>r  the  honour  of  the  late  king  and  of  your  ma- 
jesty, and  not  to  gratify  any  private  humour 
or  party,  or  to  dtsguise  or  cover  the  errors  or 
miscarriages  of  any  subject  whatsoever. 

As  to  the  duke's  reflection,  that  the  earl  chose 
rather  to  seek  for  information  from  the  earl  of 
Castlehaven  than  from  him,  the  contraiy  doth 
appear  ever  since  the  earl  had  any  hopes  given 
bun  of  the  duke's  assistance,  with  such  authen- 
tic instruments  and  writings  as  may  contribute 
to  the  History,  which  the  earl  cannot  but  yet 
expect,  and  he  never  desir^  other  informations 
from  the  said  earl  of  Castlehaven,  than  in  the 
military  actions  wherein  the  duke  employed 
him  as  a  general,  and  never  thought  of  making 
other  use  of  them  than  as  they  ooncurrra 
with,  cleared  and  confirmed  the  true  account 
the  ead  was  possessed  of  in  those  aflfain 
before. 

As  to  the  duke's  insbuating  ^where  he  men- 
tions the  war  of  Ireland  and  otner  transactions 
there,  wheiein  they  had  both  a  great  part)  that 
they  were  of  oppoate  parties,  since  he  accounts 
it  serviceable  to  bis  design  of  aggravating  to 
the  utmost  against  the  e^,  the  occasion  is  wil- 
lingly embraced  to  give  your  miyesty  a  brief 
and  nrue  information  of  the  part  the  earl  had 
both  in  Ireland  and  England,  in  the  late  un- 
hapj^  time. 

The  earl  was  (under  the  authority  his  late 
mi^esty^  hi|d  entrusted  both  houses  of  parlia- 
ment with,  for  ordering  and  governing  the  af- 
fairs in  Ireland,  after  the  homd  rebellion  begun) 
imtrumental  thereto  preserve  the  British  and 


Proteattnt  intereit,  coontries  and  ganiioBa, 
fWHn  being  swaikiwed  up  by  Owen  OneiU's 
barbarous  army,  or  &Uing  into  the  bloody  Irish 
hands.  He  abo  held  correspondence  with  and 
offered  aasisfanop  to  the  then  marquis  of  Or- 
mond,  to  preserve  the  English  and  save  the 
city  of  Dublin,  and  other  English  i^nrrisons 
and  quartera  fW>m  the  treacherous  Inali,  who 
broke  all  faith  with  the  marquis. 

He  likewise  sent  to  the  marquis  the  late 
king's  majesty's  positive  prohibitioD  iu  writing 
against  making  any  peace,  or  having  at  aU 
lurther  dealing  vrith  the  Irish,  and  used  his 
most  earnest  persuasions  herein,  inreaeoDg  it 
would  be  destructive  to  the  English,  and  miS' 
chievous  to  the  late  kmg ;  and  still  offered 
assistanoe  to  the  marquis  to  encoumge  him  in 
vigorous  opposing  the  Irish,  and  to  enable  him 
to  disappoint  their  treachery,  and  the  conse- 
quence of  their  faith-breaking. 

The  said  earl  after  the  peace  notwitfaslandiDg 
made  with  the  Irish  confederate  rebels,  and 
their  shameful  and  treacherous  breai^  of  it, 
with  design  and  endeavourtosurprize  the  mar- 
quis and  all  the  English  garrisons  in  li^nster, 
and  after  they  had  so  handled  their  husiness  as 
to  get  the  commissioners  of  parliament,  (whick 
were  arrived  at  Dublin  Jby  the  marqaisses  in- 
vitation, to  receive  the  city  of  Dublin »  and  aO 
other  garrisons  and  strengths  under  his  com- 
mand, and  secure  them  against  the  Irish,  for 
which  end  they  had  brought  forces,  shipping, 
provisions,  and  ammunition  of  all  sorts  wiui 
them)  to  be  reeded  and  m»t  away  by  the 
marquis. 

He  upon  a  second  invitation  of  the  marquis 
to  the  parliament,  (unon  the  Irish  reb^  con- 
tinued breaches  and  treacheries)  weot  again 
for  Ireland,  after  he  had  used  all  his  in- 
terest to  persuade  them  to  send  again,  though 
they  were  very  unwiUing,  and  it  w  as  much 
opposed  by  reason  of  the  former  unexpected 
disappointment. 

And  was  the  chief  employed  in  commissiofl 
from  the  parliament  with  an  army  of  horse 
and  foot,  furnished  with  allthinfrs  iMoessary 
to  deliver  the  marquis  and  English  fitnn  tbe 
Irish  treacheries  and  designs*  and  to  receive 
the  city  of  Dublin  and  other  garrisons,  ink) 
the  parliament's  custody,  who  were  trusted, 
and  able  to  preserve  the  same  for  the  crown, 
if  we  could  agree  upon  articles  for  that  pup- 
pose,  which  by  the  olessing  of  God  the  ean 
did  to  the  marquis  and  the  late  lord  chancellor 
Eustace,  (whom  the  marquis  chiefly  trusted 
therein)  to  their  great  satisfaction,  as  well  as 
his  own  and  the  English  and  protestants  ;  and 
after  he  and  the  rest  of  the  eommissioners  had 
received  the  citv  of  Dublin  and  other  garrisons 
and  conveyed  tne  marquis  with  the  honour  doe 
to  his  quality,  to  the  sea-side  to  take  slkipping 
for  Enghmd,  as  the  articles  gave  leave  ;  ax^ 
had  spent  sometime  to  lay  the  foundations 
which  after  happily  succeeded,  for  tbe  total 
reduction  of  the  Irish,  and  brealdng  their 
cttrsed  confederacy  and  power  for  treachery, 
ami  final  subduing  them  to  the  crown  of  £ng- 
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land,  vWi  the  iorfeitnre  of  all  tfieir  estates,  for  [  lying'  upon  him  to  publish  any  Answer  to  the 
the  satisfaction  of  advqilufem  and  soldiers,  lord  pnvy  seal's  book  which  (without  deference 
and  the  vast  increase  of  the  revenue  of  the    or  respect  to  him)  would  be  necessary  in  via* 

dicafion  of  truth,  and  the  said  earl  no  ways  ap- 

Erehending  the  dint  of  such  an  answer ;  hum- 
ly  beseecheth  your  majesty  that  the  duke 
may  be  at  liberty  and  encouraged  in  his  worthy 
design  for  rindication  of  truth  by  his  an^er 
without  regard  to  the  earl,  who  is  ready  and 
willing  to  be  trampled  upon  for  the  truth's  sake, 
and  dreads  much  more  what  the  duke  may 
with  vain  hopes  whisper  or  insinuate  to  your 
Yniyesty,  than  any  thing  he  can  or  shall  mink 
fit  to  publish  for  that  end. 

The  eari,  though  he  acknowledgeth  your 
nuyesty's  fitvour  in  the  office  he  enjoys,  it  be- 
ing a  testimonr  of  your  gracious  acceptance 
of liis  long,  ibithRil  and  unblemished  service  ; 
yet  for  the  duke  (who  bath  partaken  more 
deeply  of  your  royal  bounty  and  favour  ihiin 
any  other  subject  (to  say  no  more)  to  go  out 
of  his  way  after  he  bad  dedpherad  the  earl 
sufficiently  by  his  title  of  honour  and  name  of 
office,  to  mention  his  great  place  seems  to  be 
rather  in  undervaluing  than  wiUi  intention  ta 
allow  your  m^esty's  poor  officer  what  his  pre- 
deoesBora,  though  some  of  them  were  of  in- 
ferior quality  to  his,  have  enjoyed  without 
envy  or  scdm,  from  the  greatest  si^gecls. 
'  And  I  can  truly  say,  that  I  have  toot  paid  my 
ddits  incurred  in  your  m^|esty's  service,  nor 
preferred  m^  many  children,  nor  grown  rich 
oymy  service  and  great  place,  toottgh  my 
ancestors  and  I  have  received  titles  of  nononr 
and  marks  of  favour  from  your  miyesty  and 
predecessors,  for  divers  generations.  . 
I  As  to  the  duke's  proposal,  that  3r4>ur  majesty 
will  be  pleased  to  appomt  a  committee  ofyonr 
privT  council,  to  look  over  the  Lord  Privy  Mai's 
Book,  and  to  call  the  said  earl,  and  duke  of  Or- 
>^mond,  before  them,  and  to  report  to  your  ma- 
jesty how  reparation  may  be  made  to  all  that 
are  mjured  i^  the  earl'9  mistakes  and  erron 
in  his  said  Book  and  Letter. 

The  earl  saith,  the  duke  seems  to  oonoeiv* 
that  your  majesty  and  council  have  more  leism« 
than  the  earl  dares  presume,  and  the  eail  hopes 
the  duke  may  oootenthimsdf  byyoarnuye8<« 
ty's  favour  to  govern  one  kingdom  under  you, 
without  involvinjgrthis  in  his  concerns,  or  offer- 
ing to  impose  his  dictates  upon  your  ou^esty 
and  council  of  England,  who  have  wisdom  to 
appoint  committees,  or  take  other  course  for 
business  (properly  before  them)  without  the 
direction  of  the  parties  concern^,  which  most 
men  in  modesty  fbibearto  give. 

And  though  the  duke  seems  in  great  haste 
to  have  mistakes  and  errors  fixed  upon  tiie 
eari,  he  on  the  contrary  ^and  though  tone  will 
shew  that  all  that  are  will  appear  to  be  on  the 
duke's  part)  presumes  not  to  give  your.mi^esty 
trouble  herein,  or  to  puisne  me  duke  for  what 
is  coDomon  to  mankind. 

And  he  conceives  it  an  employment  below 
your  miyeBty  and  council,  to  be  set  upon  an 
essay  to  ftaid  matter  to  jusdfy  what  the  duke 
hath  injuDOualy  publwhe^  sgalnst  the  c«rl» 


crown. 

The  earl  returned  for  England  as  he  had 
leave  to  do,  before  he  went,  where  by  his  in- 
terest in  parliament  he  secured  to  the  marquis 
the  13,000/.  &c.  agreed  by  Uie  articles  for  the 
surrender  ofDublin,  &c*  to  be  paid  him,  thoii|ch 
much  endeavour  was  used  by  the  lady  vis- 
countess Moore  and  others,  upon  legal  pre- 
tences to  deprive  him  of  it ;  so  that  he  lost  not 
one  penny  of  it,  and  then  die  said  marquis 
thought  and  held  the  said  earl  his  real  friend, 
and  a  punctual  performer  of  public  faith. 

In  England  the  Earl's  part  was  as  foUoweth : 

To  preserve  the  church  in  its  legal  establish- 
ment to  the  last,  to  defend  the  king  and  the 
laws,  against  usurpation  and  arbitrary  govern- 
ment, to  adventure  his  estate  and  life  to  save  his 
from  execrable  murder,  and  never  to  sit  still  till 
he  and  his  friends,  his  late  majesty's  and  your 
fhithful  subjects,  had  compassed  your  mi^esty's 
happy  restoration,  with  the  apparent  and  im- 
rament  hazard  of  their  lives,  whereof  the  said 
duke  had  vast  benefits  without  danger. 

Now  if  the  duke  will  give  the  earl  infor- 
mation of  his  part,  as  an  opposite  party  in  the 
siud  transactions,  he  promiseth  they  snail  not 
want  their  due  place  and  regard  m  history, 
when  all  done  by  both  shall  be  truly  and  ex- 
actly recorded. 

llie  earl  doth  not  know  what  the  duke 
means  by  sayinff,  that  at  least  while  the  Lord 
Privy -S^  and  ne  have  the  honour  to  be  of 
your  ooajesty's  privy-council,  and  in  the  sta- 
tions'they  are,  it  will  not  be  fit  for  him  to  pub- 
lish such  an  Answer  to  the  Lord  Privy-Seal's 
Book  and  Letter,  as  might  oUierwise  be  neces- 
sary in  vindication  of  truth:  unless  he  would 
insmiiate  it  fit  for  the  earl  to  be  displaced  to 
make  room  for  that  long  threatened  Answer, 
that  so  he  might  have  the  more  home  and  fuller 
stroke  at  the  earl  before  your  majesty,  when 
lie  hath  endeavoured  but  cannot  hurt  mm  be- 
fore your  people. 

And  it  appears  that  it  is  but  a  new  fancy  and 
consideradon  taken  up  by  the  duke,  for  when 
he  was  pleased  not  omy  to  write  but  print  bis 
virulent  Letter  of  the  12th  ofNovember,  against 
the  earl,  it  had  not  it  seems  affected  his  Uiou^hts 
as  of  any  import,  and  this  also  shews,  that  it  is 
too  late  ana  dishonourable  an  appeal  to  be 
made  to  your  majesty,  after  the  duke  hath 
done  it  witnout  success  in  print  to  the  people, 
and  would  never  in  probability  have  been  at- 
tempted, but  that  he  thinks  he  hath  arrived  in 
a  more  happv  conjuncture,  or  hath  entertained 
somegrountflesshopesof  favour  by  the  earl's 
d^tression,  which  he  will  never  in  the  least  ui- 
prehend  from  a  just  master  that  he  hath  faitn- 
lidly  served  so  long. 

And  therefore  the^  eari  conceiving  that  the 
duke  hath  already  in  print  charged  him  with 
dl  he  hath  to  say,  ana  more  than  he  can  make 

good;  aod  there  being  10  oUigatioii  of  honour 
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wfcioh  coom  hvn^  liis  ftnH  dMoe,  he  nmf 
freely  pnrsiie  if  he  pleMe.  '  . 

Ai  to  the  duke's  objeclioii.  That  the  eari 
Mith  the  oanntions  and  peaoei  were  daiinic- 
tiietD  the  English  and  IVoteataiita,  hebelieves 
the  duke  wiU  not  say  the  eari  was  the  6nt  that 
aaid  ae  W  abore  SO  yean,  lor  it  hath  been 
printard  long  ago,  and  thetrath  of  history  and 
piddic  acts  will  erinoe  it,  must  the  eail  only  be 
^eatrahied  from  aaying  what  he  thinks,  and 
the  didce  knows  be  thongfat  near  40  yean  affo, 
nnd  endenfWfed  to  prevent  as  much  as  he 
cndd,  and  believes  he  can  make  good  diat 
was  when  the  duke  was  nniai  of  the 


Dtwas  indeed  an  mihsppbaas  to  condnde 
rcMaliniM  and  peaces,  that  neither  the  Irish  nor 
Eaifiu^  were  satisfied  with,  and  o^uidi^ipi- 
Bess  is  not  sisall  to  be  the  only  Kngltshman 
tepeoached  for  an  opinion  they  genenHy  had, 
and  fek  by  sad  and  dismal  efieeta. 

if  Ihe^ail  hath  deah  more  plainly  with  the 
duke  than  hu  nature,  averse  to  contention  Tend 
iriio  hadi  had  qnariels  with  none  in  the  whole 
•oune  of  Ins  life)  inclines  him  to,  he  hopes 
ymr  ma^ttty  will  consider  that  to  be  taxed  of 
untruth  ana  reflectnn  on  hie  ble  majerty's 
honour  «nd  jusliee,  and  branded  as  a  malicioas 
calumniator,  a  dooe  concealed  and  dni^paised 
enemy  to  ydurmi^esfcy,  a  designer  of  mischief 
Is ^. dulse  and  the  government,  and  one  who 
chose  dw  most  efleetoal  comunctaie  Ibr  those 
thiaffs,  with  pretence  only  of  candour  and  im- 
pactiahty,  axe  provocations  unusual  and  not 
easily  barpe  by  persons  of  honour,  and  might 
the  better  have  neen  ;feibom,  because  after  all 
thia  land  miscand  criminal  charge,  the  duke 
huBsdf  ^hixndles  it-  iato  bare  mistakes  and 
anon,  which  who  liies  that  ia  not  jpailty  of, 
and  tbe  ead  conceives,  is  a  task  very  miproper 
to .  be  laid  upon  your  maiesty  to  examine^ 
cspsdiBliy  in  cases  of  conisovewy  thereupon 
hrtamu  vourm^caty^asnlgeels. 

Thus  the  earl  thought  lie  had  reason  first  to 
connlaai,  -if  Im  could  -have  thought  it  decent  to 
tniube  your  miyeafey  with  private  dicpntes 
lafter  Ilia  duke  had  aoandalind  him  in  print, 
nr  which  he  prays  and  hopes  renaration)  in 
^hadinBoa.io^ttr  fmyeatv'a  aider  halh  repre- 
aented  srhat  he  conoeivcd  CKpedient  upon  this 
anrnainn  wAwiowith  tf  ^e  duke  be  not'satis- 
ned. 

It  is  desired  that  he  would  in  due  form  of 
hur,-aiid  by  kiftit  and  certain  articles  obaige 
the  said  cail  ,w:th  paiticulan,  to  whioh  he  may 
answer  by  advioe  of  counoU,  and  if  he  vindi- 
cates not  iumaaif,  let  him  be  esqiooQd  to  the 
cananiieof  this  preaent  a^  and  pcwtarity,  and 
incur  your  mmesj^'s  displeaaHre,  less  than 
arfaich  cannot  be  aimed  at  by  ^  duke,  who  to 
fplnii^  .his  umust  and  causebMS  animority, 
tiiakiesnse  of  nia  pownr  to  alienate  from 'the 
carl  your  majesty's  faiiour,  good  opinian  and 
eattfidenoe,  aAenabone  £3  jean  £utfaful  and 
dHigaot  aarvioQ,  whsarin  jlie  said  earl  halh 
•huMt  vnvn  out  his  sti'cogth  and  tile,  vrithout 
^QBriglifla.  cC  any  ibibm  cr  jtramgreaiaD, 
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which  surahr  0i«  said  dake  creaM  never  da 
(after  he  had  nrivalely  ^mii^Ucd  the  eari,  and 
enooed  him  the  worst  he  could  aa  nripit,  mui 
this  afiair  having  taken  a  circuit  of  almoat  two 
years)  unleas  he  cottwited  he  baii  met  with 
aomeextmordinary  juncture  to  bear  down  the 
earl,  nor  trouble  your  aaiiBsty  and  oacnol, 
when  so  grant  aAun  me  hefeee  tiicm,  with 
Buch  private  cancems  and  cswpNintB,  after  sa 
ki^  a  ma,  and  using  other  w^aunsu 
fully,  to  vindicale  himaelf  froen  what  was 
intended  as  a  chaij^  agaaist  hioi. 

I  condnde  pnyuig  (as  1  have  hcartil  j  endea- 
vonied)  ibr  the  glny  and  praapcrity  af  year 
majesty'a  government,  to  be  cqcad  to  the 
greatest  of  your  royal  predeoosora,  wishing 
your  majesty  many  such  subjects  as  I  hare 
Been  and  am,  #hom  the  duke  of  Oi  mend  seetM 
so  earnest  to  rid  your  mmeatyof;  or  leavt 
under  a  blade  character,  andaaigc|iffMnntsiiun 
in  your  aenioe  wluoh  he  ahaU  nearer  be  aide  to 
compass. 


At  the  Court  at  White-HaD,  tUa  tank  day 
ftf  Jutf ,  1689.—]^  Ae  Kiev's  M«iet  Ex* 
eeUent  Mi^es^,  and  the  IjDiiacf  has  Ma* 
jesty'a  most  Hononahle  Privy-iGoimciL 

Upon  reading  this  day  at  the  board,  a  P^per 
delivered  in  by  bis  grace  the  duke  of  Ormond. 
His  miyesty  m  council  was  pleased  to  order. 
That  a  copy  of  the  said  Paper  be  aent  to  the 
right  hon.  the  earl  of  Anglesey,  lord  keeper  of 
the  privv-aeal,  (which  is  accocdingly  hereunto 
annexed)  who  is  to  return  an  Answer  there- 
unto, to  nis  miyesty  in  council  upon  Thursday 
the  ^th  instant,  at  Hampton  court,  at  9  in  die 
moruing.  PniL.  Ixiyd. 

I.  The  ceasations  and  peaces  diahcnourable 
tp  tlie  crown  of  England,  p.  27. 

II.  Of  advantagie  only  to  the  Irish,  ibid. 
HI.  Destructive  to  the  English  iVotestaats, 

ibid. 

lY.  That  therefore  the  lords  justices  and 
council,  were  from  the  beginning  avcne  ts 
theiu,  p.  60. 

V.  That  for  the  same  reasons  the  cjiicf,  and 
most  of  the  English  nobility  in  Ireland,  and  tbe 
gfenerality  of  the  En^ish,  Scotch  and  Irisb 
Protestants,  of  all  Qualities  and  degrees,  soooff 
or  later  opposed  botn  the  cessations  aod  peaoe% 
p.  6i>. 

VI.  That  amongst  them  were  fennd  the 
earls  of  Kildare,  Tbomond,  &c.  ibid. 

VII.  And  that  the  two  first  peaces  were 
against  law,  and  several  acts  of  parliament  ia 
both  kingdoms,  p.  64. 

The  council  not  siitrng  the  20th  of  JuIti 
though  tbe  Lord  Privy  t^al  who  receiTed  tnr 
18th,  the  particular  charges  of  the  duke  iA 
Ormond  against  him  then  dt^livcred  iu,  an- 
swered them  the  14th,  yet  gave  not  mh'is  an- 
swer till  the  next  council  held  at  Hamutoo- 
court  the  S7di  of  Julyi  which  w»a  as  folloir* 
eth; 
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July  14tii,  1669. 

ne  An^vtcr  of  ArAur  Eaff  df  ADglesev,  Lord 
Frilly  Seal,  to  the  Paper  deliverea  by  die 
Doke  of  Oniiond  at  Council,  July  13, 
168f  I  aa  a  Chai^  of  Pbrtknihini  against 
faiin. 

Satine  sffll  the  benefit  of  his  former  Answer 
delMrered  in  ^he  2Sd  o(  June,  and  what  was 
Am  don^  at  council^  the  fioid  earl  further 
saidi: 

•  That  it  is  to  be  oonsidered  that  all  the  stud 
par^eolani  were  paasages  in  a  private  letter  to 
a  friend,  not  desberiied  for  public  Tiew.  That 
the  earl  of  Castlebaven  to  whom  it  was  written 
Winy  conrittoed  thereby,  as  apfteam  by  a  se- 
wma  cjnstle  to  the  reader  added  to  h\&  Memoirs, 
wherain  be  sMth  that  bis  wsiofg  as  a  coni^Bde^ 
rate  catholie  was  in  plain  English  as  a  rebel, 
That  he  doth  not  eoccuse  the  r^llion,  for  all 
the  water  of  the  sea  cannot  wash  it  off  that 
nation,  it  having  been  beg^n  most  bloodily  on 
the  EngMsh  in  mat  kinffdom,  in  a  time  of  a  set- 
tlfld  peace,  without  the  least  occasbn  fifiren.  A 
BoUe  and  remarhnble  confession  or  one  who 
bad  been  long  of  the  supreme  council  of  the 
CMttMenite  fririi.  And  which  makes  it  the 
more  wonderful,  that  the  dnke  of  Olrroond 
•hovld  be  so  severe  a  censor  on  a  Letter  which 
hail  so  good  an  eS^  on  him  it  was  written 
to. 

la  the  next  place  the  said  ear)  saith,  That 
mee  &e  doke  of  Ormond  tbouj^ht  it  fit  to  con- 
«em  hhnself  in  a  Letter  not  written  to  hhn,  he 
shoirfd  have  been  so  impartial  as  to  have  taken 
notice  of  this  passage  riierein,  p.  61,  *  Your  lord- 
ship having  been  privy  to  all  the  cabals  and 
secret  councils  against  the  Rm^tsh  and  Pro- 
ftsstants,  wiU  I  hope  if  you  imd  an^r  thing 
written  by  me,  questionabte  or  doubtfiil  in  your 
opinion,  favour  me  with  your  severest  reflec- 
tions thereupon,  for  as  I  desire  nothing  but 
eitsct  tralh  wherev^  it  li^ht,  so  if  by  any  in- 
advertency or  wantof  iuU  mtbmlation,  I  should 
efrrorcome  short  io  the  least,  yonr  lordship 
■hail  find  me  ready  to  retract  or  supply,  but 
never  to  persist  in  it,'  whereby  it  appears,  that 
the  evi  of  Anglesey  had  no  intention  to  injure 
any  man,  as  he  is  not  conscious  he  hath. 

These  things  preniied,  the  said  ear)  gives 
this  shoK  answer  or  radier  justification  to  the 


First,  to  that  marked,  ^o.  1,  %  d,  which 
ftre  all  but  one  clause  in  the  letter,  p.  ^7,  viz. 
that  the  cessations  and  peaces  were  of  advan- 
tage only  to  the  Irish,  and  highly  dishonour- 
able.to  tne  cro^m  of  England,  and  destructive 
to  the  English  and  Protestants. 

'  Antwer,  The  said  earl  passing  by  the  1  rish  and 
l^ttpists,  beinc'  the  chief  promoters  of  them,  the 
BftgMfeh  and  PitFtestams  sent  agents  to  Oxford, 
pQ^Posely  to  oppose  and  divert  the  influence 
thereof,  and  to  hinder  agteements  with  the 
Irish,  which  they  fbrssaw  would  be  destruc- 
lil«  to  the  English  and  Protestants,  the  v^ole 
of  the  prooeedings  herein^  wei^pub- 
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lished  in  1644,  in  a  book,  intitM  «<  The  False 
and  Scandalous  Remonstrance  of  the  Inhuman 
and  Bloody  Rebels  of  Ir^nd,  together  with 
an  Answer  thereunto  on  behalf  of  the  Protes- 
tants of  Ireland ;"  the  perusal  whereof  vrill 
fuU^  justify  the  earl  in  what  he  hath  written, 
besides  the  two  houses  of  parliament,  their 
declarations  and  reasons  agiiinst  both  cessations 
and  peaces :  but  to  put  it  past  dispute,  the  earl 
refers  to  his  majesty's  declaration,  cuid  the  act 
for  the  settlement  of  Ireland,  in  which  the  duke 
of  OrraOnd  himself  had  a  great  hand,  and  g^ve 
the  royal  assent,  p.  10,  Sec, 
*  By  which  hit  m^esty  that  now  is  in  full 
narliament  decbres,  that  his  royal  father  hwl 
been  forced  to  the  cessation  and  peace  which 
he  had  made  with  the  Irish,  and  that,  he  waM 
thereby  compelled  to  g[ive  them  a  full  pndon; 
in  the  same  act  his  majestv  also  declares,  thi^ 
he  himself  was  necessitated  to  make  the  second 
peace  with  the  Irish  upon  difilcult  condi* 
tions. 

If  all  this  do  not  prove  the  cessations  anA 
peaces  dishonourable  to  the  crown  of  England, 
of  advantage  oiriy  to  the  Irish  and  destructive 
to  the  English  aud  Protestants,  I  submit  to 
judgment. 

And  why  else  were  the  peaces  upon  hearing 
all  parties  laid  aside,  and  the  Irish  their  estates 
divKled  among  the  English  ? 

2d  Charge. — That  therefore  the  lords  jjus- 
tices  and  comicil  were  from  the  beginiSfiig 
averse  to  them,  page  66. 

Atiswer.^—To  prove  that  the  justices  and 
council  were  from  the  beginning  averse  to  th«( 
cessations  and  peaces,  irefer  to  their  many 
letters,  which  1  nave  ready  to  produce,  in  som« 
whereof  tlie  duke  of  Ormond,  then  earl,  joined, 
by  which  tliey  declare  the  horridness  and  uni- 
versality of  the  rebellion,  and  the  design  of  the 
Irish  to  extirpate  the  English,  and  to  caiit  oflT 
the  English  government,  and  that  there  was 
no  way  of  recovering  that  kingdom  to  tho 
crown  of  England,  but  by  a  vigorous  and  total 
reducing  them  to  obedience. 

But  w  hen  other  councils  were  taken  op,  one 
of  the  lords  justices,  and  divers  of  the  chief 
officers  and  counsellors  of  greatest  experience 
in  that  kingdom,  and  who  best  understood  how 
to  deal  witn  that  people,  were  displaced,  and 
affairs  nui  into  other  hands ;  the  grounds  and 
mt>ceeaing«  and  success  whereof,  the  duke  of 
Ormqnd  can  better  relate  than  I. 

3d  CAar^e.— Concerning  the  Protestants  of 
all  de^ees  sooner  or  later  oppoflini?  both  the 
cessations  and  peaces,  and  the  nobuity  named 
that  did  so,  p.  65, 

Ansicer, — This  is  matter  of  fact  unqUestiona* 
ble,  and  without  which  and  their  subduing  tlw 
Irish  to  the  crown  of  England  (who  were  shel- 
tered and  protected  by  the  cessations  and 
peaces)  their  estates  could  never  have  been 
granted  to  the  English  and  Protestants  as  they 
are,  if  tlicre  were  any  mistake  in  the  enumera- 
tion of  the  nobility,  (which  is  possible)  tha 
letter  being  written  by  memory  and  far  from 
books  and  papers,  it  will  n^  be  great  or  m«^ 

$T 
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Tarytng  |  about  a  book  pnl^iihfiii, 
■bhw  Mcmoira,*' 
Iidand. 


« 


the  lUewm  m 


The  lord  pri?v-Mal  oontiiiiiiiy  cilmac  iO 
of  the  gout,  and  fining  hiwmmnn^ndged  W 
tlie  Lonb  the  suil  ^th  day  of  July,  Aa^.  8Bd« 
wrote  the  foDowina  Letter  to  hii  nMieaty»  wmi 
aent  It  inclosed  to  &lord  preaident  to  he  ,f^ 
aented,  wbtcb  was  done  accordingfj* 


(« 


<i 


May  it  pkaae  yoar  mqcaty  ; 

arifie  received  yo«r  mafeitj^i 
oooDcil  of  ttie  37th  of  July,  to  pM« 
of  Augwit  next,  at  Haspton-caorty 


tie  art 

'  by 
ID  nay  aoairer  to  the  p^er  deiiywed,  m  iftia 
14thioBtaot  by  the  duke  of  Omood,  and  th» 
ineraaae  of  my  fit  of  the  gout,  nrruaiiwiul  by 
my  last  attoMmnce  i 

aidy  to  obey  the  aaid  ofdir,!  hoMlt  ony'dnly  to 
yidd  the  obedicnoe  1  am  able  by  this  **"-''^t 
addreaa  to  your  maieity . 

'<  I  findW  theeaftiyof  the  hut  cOTnaoil  days 
prooeediiiei(thatbeyoDd  what  the  lord  d 
odlor  decbred  to  me,  at  the  boatd,  of  year 


jesty'sjndginentof  aclauaciB  the  3ted  m^ 
of  my  Letlerto  theeail  of  Caalfeharen,  Whi^ 
waavalao  much  as  mentioned  in  the  duke  of 
Ormond's and Pkper ;  A reaolTejMmBedby tfao 
"on  that  Letter,  to  tbis  effect;  TbatH 


terial,  and  is  easifv 
the  caae. 

AXk  CAargf.— -That  the  two  ftnt  peaces 
were  a^rainst  law,  and  aeveral  acts  of  pariia- 
ment  in  both  Idngdoms,  p.  64. 

^riopcr.— Tbey  are  not  only  against  the 
whole  scope  of  the  laws  in  Ireland  and  £iy- 
land,  for  establishing  the  Protestant  Relwion 
and  suppression  of  popery,  but  against  ihese 
particular  acts  of  parttament,  viz.  S  Eliz.  c.  1, 
2,  in  Iceland  and  *28  H.  8,  c.  13,  &c.  And  in 
England  theftatutes  of  the  17  Car.  1,  c.  34, 
35,  36,  37,  in  one  of  which  it  b  provided,  that 
all  pardohs  granted  to  any  of  Ae  lebeb  of  Ire- 
land, without  assent  ot  paiiiament  shall  be 
▼oidy  and  yet  by  the  ceasationa  they  were  re- 
prieved, and  by  both  the  peaoea  fully  par- 
doned. 

And  in  the  same  act^  it  b  also  anacted,  diat 
whosoever  shall  make  any 'promise  or  agree- 
mentto  introduce  or  bring  unto  the  realm  of 
Ireland  the  authority  of  ttie  see  of  Rome  in 
any  case  whatsdeT.er,  or  ta  defend  or  maintain 
the  same,  shall  forl'eit  all  hb  landa»  tenementa 
and  hereditaments,  goods  and  chattds. 

After  some  debate  of  the  said  Chaives  and 
Answers  at  council,  the  lords  coocemen  being 
withdrawn,  thb  resolntion  passed  1^  Ae  lorn 
on  tlife  Lord  Privv-Seal's  Letter  to  the  earl  of 

?^f^^'*lCT.''*'*Ji'*'"  a  »«™««l«»l  wasaaeandateua  libel agtinst  your  nmjestr'a 
libel  agtim5;t  bis  bte  roajestv«  against  hb  now  '  ^^,  ^Tz^Z^:^^  ^^"7        r"^**^J  • 

maje^,  and  against  the''  goV;nSienr:  but  no  ^^^  ^^'*^'  agamst  your  majesty 
particobr  clauses  were  mentioned  to  ground 
that  censure  upon,  and  when  the  parties  were 
caliwHl  in  asfain,  the  lord  chancellor  only  told 
the  Lord  Privy- Seal,  that  the  kingconceivei) 
him  faulty  in  the  clause,  p.  3?«  of  the  said  Let- 
ter to  the  earl  of  Castlehaven,  wherein  the 
committees  of  the  paribment  of  Ireland  were 
mentioned,  as  having  been  in  at  the  intrigues 
of  the  popbh  faction  at  court,  but  that  the  coun- 
cil had  appointed  hb  lordship  to  be  heard  next 
CM>uncU  day  August  3d,  when  he  was  to  pro- 
duce the  vouchers  mentioned  in  hb  answer,  as 
appears,  by.  the  order  following. 

At  tlie  court  at  Hampton-court,  thb  27th  day 
of  July,  168S. 

By  the  Kind's  Most  Excellent  Majesty,  and 
the  liords  of  hb  Majesty's  most  Honour- 
able Privy-Council. 
H  was  this  day  ordered  by  his  majesty  in 
•ouncil,  that  tiie  right  honourable  the  «arl  of 
Anglesey,  lord  privy -seal,  do  on  Thursday  next, 
betn|;'  the  3rd  of  August,  produce  to  lib  niiyesty 
in  <%uucil,  appointed  at  Hampton-court,  at 
nine  in  the  momiug,  the  vouchers  mentioned  by 
hb  loiliship  in  hb  answer  thb  day  read  at  the 
hoard  to  the  Paper  delivered  in  the  ISth  instant 
by  his  grace  the  duke  of  Ormund. 

Phi.  Loyd. 

in 


It  was  thb  day  ordered  by  his  maiesty  ii 
council)  that  die  rigbt  hon.  the  earl  of  Ca&tle- 
haven  do  attend  this  board  on  Thursday 
the  3t4  of  August  next  at  nine  in  the  morning 
ai  the  council  chamber  at  Hapq^  ooort, 


the  govemnient,  but  I  find  no 
such  judgment  b  grounded,  your  mawsty  may 
imagine  with  what  amasement,  as  w^  an  trou- 
Uethbcame  to  my  knowle^ipe,  1  ahbold  with 
less  concern  have  seen  a  daggerat  my  old  ftstk* 
ful  heart,  than  to  hare  reeeifed  tiw  woond  i 
have  from  your  royal  band,  afker  US  yean 
fiuthful  and  diligent  service  under  great  Inata. 

**  I  do  not  know,  by  what  riglit  or  notho- 
rity  the  council  table,  who  ive  hmildl  by  tba 
laws  in  their  jurisdiction,  take  upon  them  tfaa 
trial  of  a  peer  for  pretended  Kbdlingt-thobfl^  I 
shall  be  ^lad  to  see  their  zeal  against  real  JM- 
ling,  which  is  the  dangerous  and  cowntenaBoed 
sin  of  the  age. 

"  I  am  supported  at  preaent  midcr  my  hm- 
fortune  in  tnis,  that  your  mveaty,  who  bath 
sooften  declared  to  your  peopl«»  tint  yon  wi& 
govern  according  to  law,  will  not  deny  your 
old  servant  a  fair  and  legal  trial,  inaoow  usm  af 
your  couru  of  justice,  upon  the  pointa,  wlieieuf 
the  duKe  of  Ormond  hath  aocimed'me,  bdbtv 
they  take  any  Impression  on  your  iiu|iea^  to 
my  prejudice ;  and  then,  f  no  ways  doubt,  by  n 
due  administration  of  the  lawa,  I  shall  by  jurom 
legaHy  impannelled  and  untampered  wridi, 
which  b  the  rigbt  of  every  fobj^ct,  he 
aented  to  yo«r  mi^estv  in  thb  aftir, 
a  character  more  suilabato  that  nahl 
reputation  and  honour,  with  ^^uA^  I 
rived  aioldage.    But  if  the  dnka  of 

Xn  hb  proaecution  of  ase,  befcre  thoet  juihyna 
»  have  fiowcrto  hraranil  dniiismlw.  Mril 
by  supplying  hb  defect  of  pmf  n  oooMd 
ooBTiat  aio  for  a  libiBar,  in  laj  Dim  |MiH  of  hii 
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dMife,  I  iAmU  not  only  daaerre  your  nuesty'g 
but  Ibe  atmost  leverity  of  the  law  in 


njr  punishment,  which  nmr  gntiFy  the  am- 
bltion  of  Mine  who  promnr,  and  wait  for  my 
rapplantin^. 

*^  The  only  panage  -that  I  yet  know  of, 
which  Tonr  ttn^jetty  seems  lo  tale  oiTence  at, 
being  that  in  page  tne  dSnd,  of  the  Irish  com- 
mitiees,  being  in  at  the  intrigue  of  the  popish 
fiwiion  at  court,  &c.  since  it  was  suddenly  and 
miexpeetediy  uiged  against  me  at  council,  not 
being  one  or  the  particuters,  I  was  ordered  to 
answer  thai  day,  i  ooold  then  only  answer  idiat 
ooonrred  to  me  on  that  surprise,  without  so 
much  as  my  reading  the  dausoy  ^ia.  that  first, 
B^gatirely,  by  those  words  was  not  meant  his 
late  m^esty  or  his  council,  but  the  popish  ftc- 
tien  then  haunting  the  court,  like  locusts  against 
the  laws,  which  jirohibit  their  approach  to.  it, 
and  as  many  as  ^11  l>^  owned  then  piuiists  at 
eourt,  and  were  capable  of  intriguing,  Ido  not 
scruple  to  say,  i  intended  them,  and  such  there 
were  of  my  knowledge  at  that  time,  who  may 
be  justly  suspected,  to  have  laid  the  design  of 
aU  the  calamities  cf  this  kingdom  and  Ireland 
that  ensued. 

**  And  as  long  as  any  such  shall  dare  to 
•one  to  court,  and  by  tbor  ftction  spread  libels 
to  the  scandal  of  all  legal  proceedings,  and -the 
axaeperating  your  people  dail)r  in  aiiSront,  of 
the  wise  provision  the  laws  «  the  land  have 
made  agamst  them,  neither  yourmiyesty  nor 
your  kmgdoms  can  be  safe,  but  the  seeos  of 
sedition  wiD  grow  up  to  confusion. 
.  **  And  Ibr  TOUT  mi^esty'siiiHAiersatisftction, 
of  my  harmless  intention  in  that  expresaion, 
now  1  have  ncnised  it  at  leisure,  I  find  that  in 
that  danse,  i  assert  nothing  positively,  but  when 
with  diqundive  particles  I  had  mentioned 
divers  paiticulani  which  were  in  that  juncture 
the  Jeslousy  and  discourse  of  times,  and  even 
the  boast  of  the  Iriah  themsdves. 

**  I  condnde,  that  I  would  not  take  upon  me 
to  determine  any  thingi  but  that  soon  atW  the 
said  committees  return  for  Ireland  brake  out 
that  execrable  and  unparalleled  rdbdlionof  the 
p^NSts. 

**  By  this  time  your  m^esty  and  the  coun- 
cil will,  I  hopOi  see  cause  to  think,  that  a  sum* 
mans  for  me  to  produce  vouchers  after  they 
have  given  eo  terrible  a  judgment  against  uie 
•omei  loo  late,  and  that  ill  were  in  a  oundition 
to  attend  at  the  d^  appointed,  it  wpulAe  no 
conlsmpt  to  decline  making  of  further  defence 
kefoee  ne  lords,  who  have  nrejudgcd  me,  and 
coiidemned  meas  guilty,  benire  the  hearing  of 
the  cause  be  condudeil,'wbich  I  hope  no  <Mher 
court  will  do,  and  was  never  that  I  tmow  done 
by  them  till  now  in  nny  case,  nor  do  I  hear, 
that  the  duke  of  Ormond  is  censured  for  the 
ncandalons  pamphlet,  which  he  owned  at  couu- 
cii,  to  haveMhlished  against  nia,  whereof  I 
compbin^  vXmoat  therdbre  hope,  that  what  I 
Iwve  d^ivered  iti  eomuA  already,  will  be  better 
and  mestL  impartially jb  considered,  without  my 
givingyout  m^esty  further  trouble  therein. 

**  Andifs  I  kaff  spcniihe  Jiest  of  my'days  in 


your  -servi^  without  reproach,  so  I  hopeatill 
to  stand  justified  to  all  the  world,  what  I  resolvo 
whilst  I  live  to  be,  your  Majesty's  most  obe- 
dient and  most  faiifaSul  devoted  select  an4 
servant,  Anglbsct*'* 

London,  Aug.  Sd,  1682. 

The  said  Letter  was  read  at  council  August 
drd,  but  nothing  appears  entered  to  be  done 
thereupon,  but  the  earl  of  CasUehaven  was  cdl- 
ed  in  severd  times  and  qurstioncd,  about  bis 
printed  Memoirs  answered  by  the  earl  of  Angle- 
sey lord  pri;fy  seal,  which  he  aclAiowledged  to 
be  his,  and  in  cSBolusion  his  book  waa  by  his 
majesty  and  coundl,  judged  to  bo  a  scandalous 
libd  a^inst  thegovernment,but  no  further  pro- 
ceeding was  had  against  his  tordship. 

But  August  the  0th,  168S,  the  following  war- 
rant of  the  king,  was  brought  by  Sir  liond 
Jenkins  secretary  of  state,  to  the  Lovd  Privy- 
Sed  in  the  evenuig,hdng  then  at  his  lordship'a 
house  in  Drury-lane. 

To  our  Rij^ht  Trusty,  and  Right  well  bdoved 
Cousin  and  Counsdior,  Arthur  Earl  <^ 
Anglesey,  Keeper  of  our  Privy  Sed. 

Our  WiO  and  pleasure  is,  that  immediately 
upon  sight  hereof  you  ddiver  up  our  privy 
seal,  appointed  by  our  letters  patents,  to  remain 
during  our  pleasure  in  your  custody,  into  the 
hands  of  our  right  trusty,  and  wdl  beloved 
counsdior  sir  Lionel  Jenkins,  knight,  our  prin- 
dpd  secretary  of  state,  and  for  so  doing,  this 
shall  be  your  warrant.  Given  at  our  court  at 
Windsor  the  8th  day  of  August,  1689,  in  the 
94th  year  of  our  reign.  By  his  majesty's  com- 
mand, CONWAT. 

What  (Mtted  between  the  Lord  Priry  Sed, 
and  BIr.  ISecretaiy  appears  not,  further,  than 
what  follows  under  the  said  Secretarv's  band 
and  sed,  but  it  is  sdd  the  Lord  Privy  oed  with 
his  duty  to  tlie  king,  desired  the  secretary 
(which  he  promised)  to  let  his  uu^esty  know 
that^he  signification  of  his  majesty's  pleasure 
he  dolKred  the  sed  more  joyfully  than  ever 
he  received  it 

Anplvsbt-Housb,  Aug.  9, 1682. 

In  pursuance  of  his  mi^esty's  Warrant  hair- 
ing date  yesterday,  being  the  8lh  day  of  this 
present  month  of  August,  which  warrant  was 
m  these  words,  viz. 

C.  R,  Our  will  and  pleasure  is,  that  imme* 
diately  upon  sight  hereof  you  deUver  up  our 
privy-seal,  appointed  by  our  letters  patents, 
to  remain  during  our  pleasure  in  your  custody, 
into  the  hands  of  our  right  trusty  and  well  be- 
toved  counsellor,  8ir  Leoline  Jenkins,  kni^t 
our  principd  secretary  of  state,  and  for  so  doin^ 
this  shdl  be  your  warrant.  Given  at  our  court  at 
Windsor  the  8th  day  of  August,  1688.  In  the 
34th  year  of  our  reign,  By  nis  majesty's  com- 
mand, Conway, 

To  our  right  trusty  and  right  well  bdoved 
cousin  and  counsellor  Arthur  eari  of 
•  Ahglesey,  Keeper  of  our  Privy-Sed. 
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The  ri^ht  hoooonible  tfac  said  eart  ^f  An- 
glesey,  delirered  into  my  bands  kit  nwyeflv's 
privy-wal,  sealed  up  with  his  lordships  seal  at 
arms,  being  put  into  the  purse,  given  by  his 
m^esty  for  caiTying  the  said  privy  seal,  which 
said  privy -seal.  I  received  at  eight  o*clock 
in  the  evening  of  the  said  9th  of  August, 
Witness  my  hand  and  seal,         L.  Jenmns. 

FINIS.  Now  to  shew,  that  Dr.  Morley 
the  learned  bishop  of  Winchester,  is  of  the  same 
opinion  with  tbe  earl  of  Anglesey,  for  the  keep  • 
ing  out  of  popery,  now  it  seems  to  be  flow- 
ing in  upon  us,  it  hath  been  diought  lit,  to  fill 
up  this  last  sheet  with  the  following  letter  of  tlie 
said  bishop,  written  to  tlie  said  earl  above  ten 
years  ago,  when  the  papists  warmly  set  upon 
their  design  to  introduce  popery,  and  many 
^  ears  before  their  desperate  ulf>t  sino«  disco- 
vered (for  whidi  so  many  aave  suifercil  by 
the  hand  of  justice)  was  ripe  for  execution. 

Which  Letter  was  received  by  the  said  earl 
from  tbe  said  bishop,  July  the  9di,  107 S,  by 
the  hands  of  the  lord  Combury,  now  earl  of 
Clarendon. 

"  My  Lord ;  Yours  by  my  lord  of  Cornburv, 
I  received  this  morning  from  his  own  hands, 
and  this  is  to  return  you  my  humble  thanks, 
for  the  ta>  oi^rable  opinion  oime  you  are  pleased 
to  express  itvat,  which  as  to  the  zeal  I  have  for 
the  Protestant  religion,  1  hope  I  may  without' 
vanity  own  to  be  tnie,  but  must  acknowledge 
I  uant  these  abilities  to  defend  it,  which  you 
seeiii  to  think  1  have,  but  llianks  be  to  God, 
om*  church  wants  not  those  that  have,  and  can 
and  will  answer  all  that  hath  beeq,  or  is,  or 
can  be  objected  against  her,  or  any  of  tbe  doc- 
^e^>  triues,  which  in  opposition  to  the  church  of 
Rome  are  professed  by  her ;  neither  do  1  know 
any  one  book  or  any  one  argument,  (worth  the 
« taking  notice  of)  written  or  urged  by  any  Ro- 
manist, for  them  or  against  us,  in  any  material 
point  of  difference  l^twixt  us,  that  hath  not 
Men  clearly  and  fully  answered  over  api  over 
again,  bv  some  or  other  of  our  own  church  of 
Englanri,  to  say  nothing  of  those  eminently 
learned  and  pious  divines  of  the  other  reformed 
protestant  churches  beyond  the  seas ;  so  that 
to  answer  every  impertinent  pampJUet  that 
comes  forth,  which  hath  nothiiig  but  what  hath 
been  so  often  answered  before  in  it,  is  but  *  ac- 
tum agere  et  stultes  labor  ineptiarutn,'  and  there- 
fore the  wise  man  that  bids  us,  ibrbids  us  too  ;' 
to  answer  a  fool  in  his  tolly,  his  meaiung  is,  that 
after  we  have  answered  him  uoce,  we  should  an- 
swer him  no  more,  especially  such  kind  of  fbols^ 
'  qnos  non  persuadebis  etiamsi  persuaseris.' 
and  such  are  all  those  who  contend  lor  interest 
and  not  for  truth  :  Demetrius  will  hold  his  con- 
clusion, tliat  Diana  is  a  goddess,  as  long  as  he 
hath  nothing^  to  lit  e  by,  but  the  making  of 
shrines,  but  is  there  then  nothing  to  be  done 
will  you  say  to  keep  out  popery,  now  it  ..seems 
to  be  flowing  in  upon  us  ?  yes*  no  doubt  there 
is,  and  1  hope  there  will  l»e,  when  his  majesty 
shall  see  a  coorenient  time  fw  it,  but  it  wdl  not 


bt  dane,  when  it  is  dtea  by  wriliiig,  m  i 
ing  of  books,  pro  and  cod,  of  which- th«M  witt 
never  be  an  end.  Bulhowieittobedeaethnif 
I  answer,  ^  i  ideient  ilU  ^  ad  clavma  aaAnil,* 

lam 


let  them  look  to  it,  who  sit  at  the  hehs. 
ready  to  obey,  whatsoever  I  shall  be  eonMneod- 
od  to  that  purpose,  as  far  as  my  ooBacieaee 
will  permit,*  and  1  thank  God  I  have  done  so 
both  rorroeriy,  and  in  my  lata  visitatioB  ef  my 
whole  dtocess,  which  perhaps  too  may  have 
heard  of,  little  to  my  credit  if  tlie  iMieade  ca- 
tfaolios  have  iafbrmed  you  of  it,  but  i  oare  net 
what  they  or  any  other  heretics,  or  eshiBwatica 
do,  or  can  say  oi'me ;  as  long  as  I  do  that  and 
no  nsore  than  what  mv  duty  te  God  and  tbe 
king,  and  the  place  I  hohl  in  the  ehorch  re- 
quires of  me.  f 

**  You  know  what  I  was  for  in  the  late  nrwaeni 
of  parliament,  (I  mean  not  a  comprehension,)^ 
but  a  coalition  or  incorperation  of  the  presby- 
tcrian  party,  into  the  church  as  it  is  bjr  hiw 
established,  and  I  am  still  of  the  same  oemion, 
thnt  it  is  the  one  only  effectual  expedient,  te 
liinder  the  ffrowih  of  popery ,  and  to  secure  belli 
parties,  aim  I  am  very  confident,  thai  tfiere  are 
no  prcsby  terians  in  the  world  (the  Scotch  only 
excepted)  that  would  not  rryrro  to  all  that 
is  required  by  our  church,  eapdoally  in  eoeh  a 

*  8ir  John  Dabrmfile  (First  Appeodix  te 
Memoirs  of  Great  Britain  and  Ire&ad,  989), 
informs  us,  that,  lord  Dartmouth's  maKiiscnpi 
notes  on  Burnet,  contain  the  foUowing  pea- 
sage: 

*'  P.  590,  Not  long  beforehw  (biahof  Her- 
ley's)  death  ^for  he  then  kept  his  dMmbec)  my 
fother  carried  me  with  him  to  Famham  Caatle. 
I  was  not  above  19  years  old,  but  remeeiber  the 
bishop  talked  OMich  of  the  d«ike,  and  coBcluded 
with  desiring  mv  father  to  tell  him  from  him  that 
if  he  dependeff  upon  iion-resistaace  be  would 
find  himself  deceived,  fW  these  were  very  tew 
of  tliat  opinion,  though  tlk-re  were  not  many  of 
the  Church  of  England  that  thought  proper  to 
contradict  it  in  terms,  but  was  'v«nrv  sure  they 
would  in  practice.  My  fiither  told  me  he  had 
frequently  put  king  James  in  mind  of  Merley 'a 
last  message  to  him,  though  te  very  Kttle  pur- 
pose :  for  all  the  answer  wao)  that  the  bishop 
was  a  very  good  man,  hot  grown  eld  and  tinao- 
rous." 

f  tphop  Morley  was  at  this  tiose  74  years  of 
age,  and  he  lived  13  yeara  afterwards.  He  hui 
attended  the  excellent  lord  Capel  to  hia  eseev- 
tion,  (Kee  vol.  4,  p.  ISSd,  of  this  CoMediea  ;) 
and  he  had  been  one  of  the  CommissioBOrs  at 
the  Savoy  Conference,  (See  vol.  6«  p*  1)  ^  hat 
bishop  Ikimet  in  hi^  account  of  that  trausactsoB 
says  of  him  may  be  seen  in  vol.  d,  p.  61,  6S,  in 
addition  to  which,  when  he  Mentiom  Meriey's 
death,  he  says,  ^  he  was  in  aieay  redpecta  a 
very  eminent  man,  zealous  asaiast  popery,  wmI 
yet*a  great  enemy  to  the  dissenters :  he  waa 
eonsiderobly  learned,  and  had  a  great  vivacity 
of  thought,  but  he  was  too  soon  prov^^d,  ami 
too  little  imuster  of  himself  upon  thoee 
siona,'*    1  Hiat.  of  Owa  Xknee,  d99< 
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joootiviiuf  lineM#iisM,  which  it  ill  I  hsre 
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to  say  as  to  that  particular  at  thia  dktaaoe. 

«<  My  Lord  the  tM  yoov  soa  made  me,  I 
todt  tot  a  gfreat  honour  and  famottp  from  him, 
especiallv  ooimderiittr  bow  much  good  I  have 
heard  ot  hin,  whidi  i  hope  will  increase  every 


day  more  and  more  is  him,  that  the  aocceeding 
age  may  he  the  better  for  him.  My  Low),  I 
am,  yomr   lordship's   very  hmnUe   servant, 

Gbor.  WnsTON." 
Faraham  Castle,  July  4,  "1672. 
For  the  right  hOa.  the  £i^  of  Anglesey. 


S86.  Proceedings  against  T£Mpi:ranc£  Lloyd,  Mart  Trembles^ 
and  Susanna  Edwards,   iox  Witchcraft : !  34  Charles  IL 

1682* 


A.D. 

1  Trot  an4  Impartial  Kkution  of  theCoN- 
pissxoxa  of  Tuafifi  Witches. 

Devon,  tf. — Biddiford,  ss. 

The  InformatioQ  of  Dorcas  Coleman,  the  wife 
of  John  Coiemao*  of  Biddiford  aforesaid, 
Mariner,  taken  upon  her  oath  before  Tho- 
mas Gisty  Mayor  of  the  boroiigb,  town,  and 
manor  of  Biddiford  aforesaid,  and  John 
Davie,  Aldt:raian,  two  of  his  Majesty's 
Justias|Qf  the  Peace  within  the  same  ho- 
rougt^c.  Uie  S6th  day  of  July,  a.  d.  1682. 

^FhE  said  infUfcant  upon  her  oath  saitfi, 
That  about  the  end  of  the  month  of  August,  in 
the  year  of  our  JLord  God  1680,  she  was  taken 
in  tormentifig  paina,  by  prickhig  in  her  arms, 
stomaeb,  and  heart,  in  soch  a  manner,  as  she 
was  never  taken  so  before. 

Upon  which,  she  this  informaoit  M  desire 
one  Thomas  Bremincom  to  repliir  to  Dr. 
Beare  fbr  some  remedy  for  these  pains.  And 
very  shortly  aAerwards  the  said  Dr.  Beare  did 
lepair  unto  this  inlhrmant. ' 

Ami  upon  view  of  her  body  he  did  say,  that 
it  was  past  his  skill  to  ease  her  ef  her  said 
pains ;  lor  he  told  her  that  she  waa  bewitched. 

And  further  saitfay  That  at  the  tinkeof  her 
tormenting  p8in$),  she  this  informant  did  see 
her  tlie  said  Susanoa  JU^ards  in  her  cham- 
ber :  'And  that  she  tbls^Kirmant  would  point 
with  hiH*  linger  at  what  place  in  the  chamber 
tlie  said  Susanna  Edwards  would  stand,  and 
where  slie  would  go. 

And  ftnther  saith,  Tliat  she  hath  continued 
so  ever  sinco,  nraro  or  less  every  week. 

•  From  a  Pamphlet,  entitled,  «  A  trne  and 
impartial  Relation  of  the  Informations  a^hist 
three  Witches,  viz.  Ti'inperance  Lloyd,  3lary 
TremWea,  aiid  Susanna  Edwards :  Who  were 
indicted,  airaigncd,  and  con? icte<l  at  the  As- 
sizes hokhs  for  the  county  of  Der on,  at  the 
Castle  of  Exon,  Au§.  14,  1682.  Witb  their 
several  Confessions,  taken  before  Thomas 
Gist,  mayor,  and  John  Davie,  alderman,  of 
Biddiford,  in  the  said  countj',  where  they 
w(«re  inhabitants.  As  also  their  speeches, 
confessions,  and  behaviour,  at  the  time  and 
place  of  execution,  on  the  25th  ot' the  said 
month.     Li>Qfiun :  l*riuted  by  P.  ColUns.' 

8ee  other  Cases  for  Witchcraft,  antCy  vol.  2, 

L1049;  vol.  \\  p.  817;  vol.  6,  p.  647  5  and 
rCaseofWenhaiu,  a.  o.  1712, /hw*. 


And  saith,  That  when  the  said  Susaona  was 
apprehended  conoemiuff  Grace  Barnes  of  Bid- 
diford aforesaid,  that  this  informant  did  go  to 
see  the  said  Susanna.  And  that  when  th^ 
said  Susanna  was  in  priaan,  she  did  confess 
unto  this  informant,  that  ^e  had  bewitched 
her,  and  done  her  some  bodily  harm  by  be- 
witching of  her. 

And  meraupon  she  fell  down  on  her  kneesy 
and  desired  tiiis  informant  to  pray  &r  her  tfi#' 
said  Soaanna  Edwtfrda. 
Thomas  Gist,  Mayor, 
John  Davib,  Alderman. 

* 

Devon.  ».— Biddiford,  m. 

The  Information  of  Thomas  Breouncom,  of 
Biddiford,  in  the  county  aforesaid,  gent. 
taken  upon  hia  oath  before  ua,  Thomas 
Gist  Mayor  of  the  borough,  town,  an4 
manor  of  Biddiford  aforesaid,  and  John 
Davie,  Alderman,  two  of  his  Majesty's 
Justices  of  the  Peace  within  the  same 
borough^  Sec  the  26ih  day  of  July»  a.  o. 
1682. 

Tlie  said  informant  upon  his  oath  saith.  That 
about  two  years  ago,  Dorcas  Coleman  the  wife 
of  John  Coleman  of  Biddiford  aihresaid,  mari- 
ner, was  taken  very  sick,  and  in  her  sicknesr 
this  informant  did  repair  unto  one  Dr.  Beare 
for  some  remedy  for  these  pains.  The  said 
Mr.  Beare  bsing  come  unto  her,  and  upon, 
view  of  her  body  did  say,  that  it  was  past  hia 
skill  to  ease  her,  by  reason  that  she  waa  be- 
witched. 

And  further  saith ^  That  after  that  die  said 
Mr.  Beare  had  left  ber,  he  this  infbrmant  (fid 
sec  one  Susanna  £d«^ards,  of  Biddiford  afore-, 
said,  widow,  to  come  into  her  chamber  to  visit 
her  the  said  Dorcas. 

This  informant  fluther  saith.  That  as  soon  aa 
the  said  Dorcas  did  see  the  said  Susanna 
Edwards,  she  did  strive  to  fly  in  the  face 
of  tlie  said  Susanna ;  but  was  not  able  to 
get  out  of  the  chair  wherein  she  sat.  This 
informant,  and  John  Coleman  the  said  Dor- 
cas's husband,  did  strive  to  help  her  out  of 
the  clwir  :  Upon  which  the  said  Susanna  Ed- 
wards began  to  go  backwards  for  to  go  oat  of 
the  chamber. 

Audfurthei*  saith.  That  when  the  said  Su- 
sanna was  almost  goneout  of  the  chamber,  tha 
said  Dorcas  did  slide  out  of  the  chair  upon  her 
back,  and  so  strive  to  go  afier  the  said  Susanna. . 
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But  this  iofoniMiilwiil  her  said  husbsnd  scdnip 
hcr.insach  a  sad  conditiaii,  did  eodeanmrto 
lake  her  up  from  the  gToand,  h«toooldnol, 
until  that  the  said  8uMiuia  was  gone  down 
over  the  staiis. 

This  informant  fortlKr  saidi,  That  at  the 
aame  time  of  her  tormenting  pains,  and  when 
ahe  ooold  neither  see  nor  qicak,  by  reason  that 
her  pains  were  ao  fiolent  upon  her,  this  in- 
ftrmant  hath  seen  her,  the  saia  Dorcas,  to  point 
^ith  her  hand  which  way  the  said  Susanna  Ed- 
wards was  flnme. 

And  f urttier  saith,  Thai  immediately  after 
he  hath  gone  out  at  the  fore  door  of  the  house 
where  the  said  Dorcas  doth  live,  and  bsihseen 
the  said  Susanna  Edwards  to  go  the  same  way 
&at  the  nad  Dorcas  did  point  with  her  hand. 

Tboius  Ght,  Slayor. 
iom  Dath,  AUeniMB* 

Devon.  #t.    Biddiibrd,  n . 

Tte  Inibrmatioii  of  John  Coleman,  of  Biddi- 
ibrd, in  the  county  albresaid,  mariner, 
taken  upon  his  oath  before  Thomas  Gist, 
Hayor  of  the  borough,  town,  and  manor 
of  Biddtlbnl  albiesaMl,  and  John  Dane, 
Alderman,  two  of  his  MijieBty's  Justices 
of  the  Peace  within  the  same  borough, 
&C.  the  SOth  day  of  July,  a,  d.  1688. 

The  said  inlbrmant  upon  his  oath  saith,  Tliat 
Dorcas  Coleman  his  wtfe  has  been  a  long  time 
sick  in  o  reiy  strange  and  unusual  manner : 
And  he  hath  sought  hr  and  near  for  remedy. 

And  satth.  That  one  doctor  Georee  Beare 
beinr  adrised  with  oonoaninff  her  sickness,  in 
this  deponent's  absence,  ^whSrthe  was  at  sea) 
the  said  Mr.  Beare  hath  (as  this  informant  was 
told  b^  his  said  wife,  and  his  uncle  Thomas 
Bremiocom,  at  his  return)  said,  that  it  was 
past  his  skill  to  prescribe  directions  for  her 
cure,  because  that  the  said  Dorcas  was  bo- 
>ritched. 

This  informant  further  saith^  lliaft  about 
Uiree  months  now  last  past,  lus  said  wife  was 
sitting  in  a  chair,  and  being  speechless,  he  this 
informant  did  seo  one  Susanna  Edwards  of  Bid- 
diford  aforesaid,  widow,  to  come  into  the  cham- 
hor  undera  pretence  to  risit  her. 

iVhereupon  this  bfoimant's  wife  did  strire 
to  come  at  ner  the  said  Susanna,  but  could  not 
got  out  of  the  diair. 

Upon  which  this  informant  and  the  said 
Thomas  Bremincom  did  endeavour  to  help  her 
out  of  the  chair ;  and  die  said  Susanna  did  go 
towards  the  chamber-door. 

And  further  saith,  That  when  the  said  Su- 
sanna was  come  at  the  chamber-door,  she*  the 
said  Dorcas  (remaining  speechless  as  aforesaid) 
did  slide  out  of  tho  chair  upon  her  back,  and 
80  strove  to  oome  at  her  the  said  Susanna ; 
but  was  not  able  to  rise  from  the  ground, 
un^  the  said  Susanna  was  gone  down  tho 
stairs* 

And  fiutiicr  saith.  That  tho  said  Dorcas 
hath-oootiootdiDrariiastfangeaBd  oansual 


manner  of  aicknisi  erer  mucm  vnto  this  doj« 
with  some  intermiawma. 

TiioiiAs  GuTf  Mayor. 

Jomi  Datib,  Aklsraon« 

Examined  with  the  owmI  whorenf  this  itf 
a  true  copy.       John  Hifl,  Town-Cleriu 

Devon,  if.    Biddiford,  n .  ^ 

TIm  Information  of  Gnoe  Thomas,  of  Biddi- 
ford, in  the  county  aforesaid,  mnsler, 
taken  upon  her  oath  the  3d  day  of  Jul^v  itt 
the  S4tA  year  of  tho  reign  of  our  sorerc^ 
lord  Chanes  the  Second,  by  tho  grace  of 
God,  of  England,  Soodand,  Franco  and 
Iidand  kinsr,  defender  of  the  foith,  &c. 
before  us  TMnas  Gist,  Hayor  of  tho 
borough,  town,  and  manor  of  Biddifiird 
aforesaid,  and  John  Davie,  Alderman,  two 
of  his  majesty^s  Justwes  of  ths  Peooe 
within  the  same  borough,  &c. 

The  said  mforroant  OM  her  oath  saith.  That 
upon  or  about  the  3d  day  of  Febnmry,  whieh 
^as  in  the  year  of  our  Lord  1680,  th»  infor- 
mant was  taken  with  mat  paina  hihcr  hood 
and  all  her  limba,  whioli  pains  OQ||iourd  on  her 
till  near  or  upon  tho  first  diSf 'Onifeugust  tlien 
following ;  and  then  this  infonnant's  pains  be- 
gan to  abate,  and  this  informant  was  •  abio  to 
walk  abroad  to  take  the  air:  But  in  the  niglit 
season  she  was  in  nrach  paia^  and  net  aUo  to 
take  her  rest 

This  informant  further  saith,  That  upon  or 
ahoutthedOthday  of  September  now  lastpast, 
this  informant  was  going  up  tho  high  street  of 
Biddiford,  where  this  informant  met  with  Teaa- 
perance  Lloyd  of  Biddiford  afbreaaid,  widow, 
and  she  the  saM  Temperance  did  then  and  there 
foil  down  upon  her  kneea  to  this  informant,  and 
wept,  sayii^f.  Mis.  Grace,  i  am  glad  to  see  yo« 
so  strong  again. 

Upon  w&ch  this  informant  said.  Why  dost 
thou  woqi  for  me  P  Uotoirhich  the  said  Tem- 
perance rephed,  I  iMb  for  joy  to  are  you  oo 
well  mm,  as  the  said  Tcmperaoco  then  pro* 

Thismfbrmant  fhrther  aaith,  lliat  m  thai 
rery  night  ahe  this  informant  was  taken  verr 
ill  with  sticking  and  pricking  paina,  asthoom 
niins  and  awls  had  bean  thnat  mtolttr  hoi^, 
from  the  crown  of  her  head  to  the  aolea  of  her 
feetj  and  this  informant  fey  aa  though  it  had 
been  uponarack. 

And  saith.  That  dieae  priddng  pains  haro 
continued  upon  her  body  ever  since;  and  that 
her  pains  are  much  worw  by  night  tbaa  by 
day. 

fhis  informant  further  saith.  That  oia 
TbuiBdav  the  fint  day  of  June  last  past  m  tho 
night,  ane  this  informant  was  bomid  andoeom  • 
ingiy  chained  up,  with  all  her  sticking  paiaa 
giuhered  together  in  her  beHy ;  oo  that  on  a 
jBodden  her  beOy  was  swohi  as  big  ss  two 
bellies,  wluch  caused  her  to  cry  oat,  I  shall 
die,  I  ahall  die ;  and  m  this  sad  oondition  this 
informant  Lay  as  though  she  had  been  dead  for 
aioDg8paoe(whidi  tMso  pessosi  that  wire  in 
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the  ehaiaber  with  her  Uusinfornuuit  did  ooni* 
fute  to  be  about  two  houra.) 

And  this  Infomiant  fuitb«r  nith,  That  on 
Friday  night  last,  bcin^  the  80th  day  of  Jane, 
this  inilwmant  was  again  pinched  and  pricked 
to  tile  heart,  with  such  cmd  thrusting  pams 
in  her  head,  shoulderB,  arms,  hands,  thighs, 
and  legs,  as  though  the  flesh  would  have  been 
then  unmediatdv  torn  ftom  the  bones  with  a 
man's  fingen  ana  tiinmbs. 

And  farther  saith,  That  she  was  even  pluck- 
ed out  over  her  bed,  and  Uy  in  this  condition  for 
the  space  of  three  hours  (as  she  was  informed 

Ssomeof  the  said  persons  then  in  this  in- 
mant's  chamber.) 

This  informant  further  saMi,  That  upon  the 
first  day  of  this  instant  July,  as  soon  as  the 
aforesaid  Temperance  Uoyd  was  apprehended 
and  put  in  the  prison  of  Biddifbrd,  she  this  in- 
formant immediately  felt  her  priddng  and 
stiddng  pains  to  cease  and  abate. 

-And  saith.  That  she  hath  oontinoed  ao  ever 
rince  unto  this  time;  but  is  stiD  in  great  weak- 

BBSS  of  bOQV. 

Andfurther  saith,  That  she  beliefeth  that 
the  said  Tenmeranoe  Lloyd  hath  been  an  in- 
strument  of  WQMiaDh  nnrt  and  harm  mito 
her  body,  by  prielBng  and  tormeBting  of  her 
in  manner  as  bdbre  in  this  her  infonnation  she 
hadi  set  forth. 

TfloausO^B,  Mayor. 

John  Datib,  AMennan. 


DcTon.  jTi^^Biddiford,  jf. 

Theldformafion  6f  Bltzabeth  £astchurch»  the 
wife  of  ThoraM  fiastchurch  of  Biddiford, 
in  the  county  aforesaid,  gent,  taken  upon 
her  oadi  before  us  Thomas  Gist,  Mayor 
of  the  borough,  town,  and  manor  of 
Kddiford  aforesaid,  and  John  DaVie,  Alder- 
mai^two  of  his  miyesty's  Justices  of  the 
I^eace  within  the'tne  same  borough,  &c. 
the  Sd  of  July,  in  the  34th  year  of  the 
reigfn  of  our  soverdgrn  lord  Charles  the 
Second,  &c.  ▲.  d.  1683.* 

The  siad  informant  upon  her  oath  saith.  That 
«pon  the  9d  day  of  this  instant  July,  jibe  said 
Grace  Thomas,  then  lodging  m  tbiainformant's 
■aid-  hvphnd's  house,  and  hearing  of  her  to 
complain  of  fp^  priddnff  pains  in  one  of  her 
knees,  she  this  informant  did  see  her  said  knee, 
and  observed  that  she  had  nine  nlaces  in  her 
knee  wliieh  had  been  pridct  ^  ami  that  every  of 
^bm  said  pneks  were  an  though  it  had  been  the 
piink  of  n.  thoni.  Wheraliiion  this  informant 
•Aerwnrds,  upon  the  same  M  day  of  July,  did 
demand  of  tae  said  Temperance  Lloyd,  whe- 
ther dm  had*  any  wax  or  clay  in  the  form  of 
n  plctuie^wlienny  she  had  pricked  end  tor- 
marted  theeaid  Oraoe.Thomas  ? 

Unto  which  the  said  Tempeianoe  made  an* 
•wer,  thst  she  had  no  wax  nor  day,  but  con« 
ftssed  that  ahe  had  only  a  piece  ^  leather 
which  sh^  had  pricked  nmetimcs,  -    > 

Thovas  Gist,  Blayor. 

JvaN  Da?b»  Aldsgrmn. 


Devon,  m. — Biddiford,  t$> 

The  Infonnation  of  Anne  Wakely,  the  wife;, 
of  WiUiam  Wakely,  of  Bidcfifotd,  in  the 
*    county  aforesaid,  husband  man,  taken  the 
3d  day  of  July,  a.  d.  1689. 

The  said  informant  upon  her  oath  saith.  That 
upon  the  3d  dky  of  July,  instant,  she  this  de- 
ponent, by  order  of  the  said  Mr.  Mayor,  did 
search  the  body  of  the  said  Temperance  Lloy<L 
in  the  presence  of  Honor  Hooper,  and  several 
other  women. 

And  upon  search  of  her  said  body,  she  this  in- 
formant did  find  in  her  secret  parts,  two  teste 
hanging  nigh  together  Uke  unto  a  piec^  of  flesh 
tliat  a  chiki  had  tMd.  And  that  each  of  the 
said  teats  was  abent  an  inch  in  length.  Upov 
which  this  informant  did  'demand  of  her,  the 
said  Temperance,  whetiier  ahe  had  been  sacked  ' 
at  that  place  by  the  Uadt  man  f  (meaning  the 
DevD.) 

*  Whereunto  the  said  Temperance  did  ae« 
knowledge,  that  she  had  been  sacked  tUbre 
often  times  by  the  black  man  :  and  the  last 
time  that  she  was  sucked  by  the  said  black 
man,  was  the  Friday  before  she  was  searthed,. 
(which  was  the  SOth  day  of  June  last  V^) 

And  this  informant  turther  saith,  That  she 
hath  been  an  attendant  of  the  said  Grace  Tho- 
mas about  six  weeks  now  last  past :  And  that 
on  Thursday  now  last  past  (wliieh  was  the  39th 
of  June  last  past)  in  the  morning,  she,  this  in- 
formant did  see  something  in  the  shape  of  » 
magpie,  to  come  at  the  chamber- window  where 
the  said  Grace  Thomas  did  lodge.  Upon  which 
this  informant  did  demand  of  the  said  Tem*. 
perance  Lloyd,  whether  she  did  know  of  any 
Dird  to  come  and  flutter  at  the  said  window. 

Unto  which  question  the  said  Temperance 
did  then  say,  that  it  was  the  black  man  in  the 
shape  of  the  bird  ;  and  that  she  the  said  Tem- 
perance, ^'as  at  that  time  down  by  the  saiil 
Thomas  Eastchurch's  door  of  the  house,  where 
the  8ai4  Grace  Thomas  did  lodge. 
Thomas  Gist,  Mayor. 
JouN  Davie,  Alderman. 


llie  like  is  deposed  by  Honeir  Qooper, 
vant  unto  the  said  Thomas  Eastchurcn,  as  ajp-^ 
pears  by  her  informaUon,  taken  upon  her  oath 
the  day  and  yeM  abovesaid,  before  the  sai<( 
Thomas  Gist  Mayor,  and  John.  Davie  Alder- 
man, two  of  his  majeshr's  Justices  of  tha 
Peace,  within  the  borougn,,town,  and  manor 
of  Biddiford. 

Thomas  Giarr,  Mayor. 
John  Davie,  Alderman- 

Devon,  m.— Biddiford,  n. 

Tenmeranoe  Uoyd,  her  Exammation  taken  the 
t  ad  day  of  July,  in  the  S4th  year  of  the 
reign  of  our  sovereign  lord  Chatl«  llie 
Seoond,  by  the  grace  of  God,  of  England,' 
Scotland,  France  and  Irdand,  king,  de<» 
fender  of  the  Faith,  die.  before  n%  Tho- 
mas Oist,  Uajvit  oCthe  horongh,  «owm' 
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and  manor  of  BiddifimI  aforetaiil,  and 
John  Davie,   Aldermatt,  two  of  hb  Ma- 
jesty's JuMaees  of  the  Pcaoa  witluB  the 
same  bovtNi|fh,  ^c. 
The  said  inlbrmant  bein^  brsnght  btfcrc  ns 

by  some  constables  ef  the  said  borough,  upon 

the  complaint  of  Thomas  Eastchurch  of  Bid- 

dift»nl  afore^iatd,  gent,  and  chanifednponsus- 

^icimi  of  having  used  some  mapeal  art,  sor- 
cery, or  Witchcraft,  upon  the  fiwiy  of  Uraoe 

Thomas  of  Biddifbrd  aibresaid  spinster  \  and 

to  hare  bad  disoonne  or  ftimOianty  with  the 

Devil  in  the  shape  of  a  Uack  man :  And  being 

demantled  hoir  lonr  since  slie  had  discourse  or 

ftmiliarity  with  the  Devil  in  the  likeness  or 

shape  of  a  black  man, 
8aith,  That  about  the  SOth  day  of  Hejptem- 

her  last  past,  she  net  with  the  Devil  m  Ae 

shape  or  likeness  of  a  bhtck  man,  about  the 

middle  of  the  afternoon  of  that  day,  in  a  cer- 
tain street  or  lane  in  the  town  of  Biddiford 

aforesaid,  called  Higher  Gunstone  lane:    And 

then  and  there  he  did  tempt  and  solieite  her  to 

Si  with  to  the  house  of  the  said  Thomas 
astchnrrh,  to  torment  the  body  of  the  said 
Grace  Thomas ;  Srhirh  this  examinant  at  first 
did  reftise  to  do :  But  afterwards  by  the  temp- 
tation and  persuasion  of  tttc  Deiil  m  the  like- 
ness of  a  black  man  as  af^T^esaid,  she  did  ^  U> 
Che  house  of  the  said  Thomas  Eastchurch,  and 
that  she  went  up  the  stairs  after  the  said  black 
man ;  and  cootesBeth,  that  both  of  them  went 
op  into  the  chamber  where  she  the  said  Gmce 
Ttiomas  was,  and  that  there  they  found  one 
Anne  Wakely  the  wife  of  William  Wakely  of 
Biddiford,  rubbing'  and  stroking*  one  of  the 
arms  of  tlie  said  Grace  Thomas. 

And  the  said  examinant  doth  ftirther  confess, 
That  she  did  then  and  there  pinch  with  the  nails 
ef  her  fingers  the  said  Grace  Thomas  in  her 
shoulders,  arms,  thighs  and  legs ;  and  that 
afterwards  they  came  down  ftom  the  said 
Grace  Thomas,  her  chamber  into  the  street  to- 
gether ;  and  that  there  this  examinant  did  see 
something  in  the  form  or  shape  of  a  grey  or 
braget  cat ;  and  saith  that  the  said  cat  went 
into  the  said  Thomas  Eastchurch's  shop. 

The  said  examinant,  being  further  demand- 
ed, whether  she  went  any  more  unto  the  said 
Thohias  Eastcburch's  house,  saith  and  con- 
fesseth,  that  the  day  following  she  came  ai>aiii 
fti  the  said  Thomas  Eastchiirch's  house  invi- 
sible, and  was  not  seen  by  any  person ;  but 
there  this  examinant  did  meet  with  the  braget  cat 
as  aibresaid ;  and  the  said  cat  did  retire  and  leap 
back  into  the  said  Thomas  Eastchurch's  shop. 

The  said  examinant,  being  ftirther  demanded 
when  she  was  atthesaid'Thomas  Eastchurch's 
l^use  the  last  time»  saith,  that  siiewas  at  the 
said  Mr.  Eastchuroh's  hoose  upon  Friday  th<r 
SOth 4iay  of  Jtmebsr past;  aodtliatthellevil 
IB  the  shape  of  a  Mask  manww  therewith 
hm  u  And- tnat  they  weal  up  again  into  the  said 
cbaaber,  wlieteriiefomid-the  said  Graoe  Tho- 
nMS  lying  ia  Iter  bedin  »  very  sad  orodition. 
Nc»yithHtaii<ng,  ivhidbr  she  tfais  emuinant 
aad  the  SHd«  ^kKW. 
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uant  had  almost  drawa  her  sot  of  Wr  bed, 
that  en  putMse  to  p«l  b«  the  said  Graac  aut 
of  her  life. 

Aad  ftirther  saith,  thai  tha  black  man  (or 
ralber  the  DeviH  (hd  pmaiise  this  exasniiiaaS 
that  ao  one  shouM  discopsr  her. 

And  Ciiffther  eorttessctb,  thai  the  said  Uaek 
maa  (or  rather  the  Devi},  as  aforesaid)  dsd 
her  teats  which  she  now  hath  ia  her 
parts :  Aad  thai  ska  did  knesi  down  to 
the  strsei,  as  she  was  mluraiag  to  her  ofvs» 
house,  and  after  that  they  had  toimcaled  the 
said  Grace  Theiaas  ia  maaaer  as  kwt  nhnrr 
mentioned. 

BMg  demanded  ef  what  stalme  the  dua 
Uadi  man  was,  saicb,  thai  he  was  about  tha 
leagth  ef  her  ana :  And  that  bis  ^ea  woe 
rery  big;  and  that  be  hapl or  leapt  m  the  wsy 
before  her,  and  afterwards  did  sack  her  anin 
as  she  was  lyiag  down ;  and  that  his  suniag 
was  with  a  gvesi  pain  unto  her,  aad  i  " 
vanished  dear  away  oat  of  her  sight. 

This  examinant  doth  Anther  cooft 
upon  thalstday'of  /ahe  ImI  pMt,  whast  the 
said  Mr.  Eastchoreh  and  his  wifo  were  aheaat, 
thai  the  said  exawinaat  did  piach  and  psiek 
the  said  Graoe  Thoiaas  (with  the  aid  «id  bdp 
of  the  Uaek  maa,  or  rather  the  Deril)  ia  her 
belly,  stomach,  and  breast;  and  that  they  ooo* 
tinned  so  tormenting  of  ho*  about  the  space  of 
two  or  three  hours,  with  an  intent  to  hxrm 
killed  her. , 

And  further  saith,  thai  at  the  s«ae  time  she 
did  see  tlie  said  Anne  Wakely  rubbing  aa4 
chafing  of  several  parts  of  the  said  Grace  TVo- 
mas  her  body:  Although  die  said  Anne  Wake- 
ly, being  present  at  taking  of  this  examina- 
tion, dom  affirm  that  she  did  not  see  the  said 
examinant 

Thomas  Gist,  Mayor. 
John  Davie,  Alderman. 

Devon,  si. — Bidtlifbrd  u. 

Whereas  the  said  'Temneranoe  Lk)yd  hath  made 
such  an  ample  Conli'fision  and  Daclara- 
tioR  concerning  the  said  Gvtace  Tliomas, 
wc  the  said  5fayor  ami  Jostict*a  were  in- 
duced to  dcmaml  of  her  some  other  ques- 
tions coQceniiug  other  witclieriea  «\^ich 
she  had  practised  upon  the  bodies  of  seve- 
ral other  persons  \nthin  this  town,  viz. 

She  the  said  examinant  did  oaafoss^-  Thai 
about  the  14jth  day  of  Mareh>  i^hit  h  was  in  the 
year  of  our  Lord  lti70,  she  was  aecased,  in- 
dicted, and  arraifipied,  for  piaotisiBg  wisrJieiaft 
upon  the  body  or  one  Williaia  Uei-berS  late  of 
Biddiford  aforesaid,-  husbandman  u  and  that  al* 
though  at  the  tibial  of  her  life  at  the  easde  of 
Exeter,  she  was  there  acquiiied  bj^  the  jodga 
and  jury  then ;  yet  tht»  examinant  doth  now 
confess,  that  slie  is  guilty  thereof,  by  t^  per- 
suasion of  the  black  man  ;  and-  thai  she  did 
prick  the  said  VVUiiam'  llerboit  UNia  destfK 
Thomas  Gist,  Mayor, 
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And  whereas  upon  or  ^boot  tbe  15th  of 
May,  which  was  in  the  year  of  our  Lord  1679, 
she  Was  accused  before  the  then  Mayor  and 
Justices  of  the  town  of  Biddiford  aforesaid,  for 
practising  witchcraft  upon  the  body  of  one 
Anne  FeUow  the  daughter  of  Edward  Fellow  of 
Biddiford,  gent.  And  although  her  bod^  was 
then  searched  by  four  women  of  the  town  of 
Biddiford  aforesaid,  and  the  proofs  then  against 
her  not  so  clear  and  conspicuous,  the  said  Mr. 
Fellow  did  n«(  further  prosecute  against  her ; 

iet  this  examinant  doth  now  confess  that  the  sai4 
lack  roan  or  Devil,  (or  some  other  black  man 
or  Devil)  widi  her  this  said  examinant,  did  do 
some  bodily  hurt  to  the  said  Anne  Fellow,  and 
that  theieupon  tbe  said  Anne  Fellow  did  short- 
ly dia  and  depart  this  life* 
Thomas  Gist,  Mayor, 
John  Davie,  Alderman. 


Devon,  u. — ^Biddiford,  «. 

H'hereas  we,  Thonm  Eastchuroh  and  Eliza- 
bedi  Eastchurch  his  wife,  Honor  Hooper^  and 
Ajine  Wakely,  upon  yesterday,  which  was  the 
Sd  of  July,  168d,  did  give  in  and  ddiver  our  se- 
veral Inrormations  upon  our  oaths,  before  our 
oaths,  before  Thomas  Gist,  Mayor  of  the  bu- 
rough,  town,  and  manor  of  Biddiford  aforesaid, 
and  John  Davie  alderman,  two  of  his  majesty^s 
Justices  of  the  l^eaoe  within  the  said  borooffh, 
&c.  of  Biddiford,  against  Temperance  Uoyd  of 
Biddiford  aforesaid,  vndow,  for  using  and  prac- 
tising of  witcbcraft  upon  the  body  of  Grace 
Thomas  of  the  same  town,  spinster,  as  by  our 
several  examinations  it  doth  and  may  appear. 

But  because  we  were  dissatisfied  in  some 
particulars  concerning  a  piece  of  leather  which 
the  said  Temperanceliad  confessed  of  unto  the 
■aid  Elisabeth  Eastchnrch,  in  such  nuuDner  as  is 
mentioned  intbenid  Eltzabelb  Eaatcliurcfa's 
examinatioQ,  and  we  oonoeiving  that  there 
might  be  some  inehantmeiit  used  in  or  about  the 
said  leather  :tberefbreupon  this  present  4th  day 
of  July,  we,  with  the  leave  and  approbation  of 
the  said  Mr.  Gist  the  Mayor,  did  bnne  tlie  said 
Teoaperanee  into  tbe  parisli  church  of  Biddiford 
albr^aidyin  the  presence  of  Mr.  Michael  Ogilby 
rector  of  the  same  parish-diurch,  anddiven 
other  persons,  where  the  said  Temperance  was 
demanded  by  the  said  Mr.  Ogilby  how  long 
since  the  Devil  did  tempt  her  to  do  evil. 

Whereupon  she  the  said  Temperance  did 
cay  and  confess,  that  about  twelve  years  ago 
•he  vrv  temi^bsd  by  tlie  Devil  to  be  instrumental 
to  the  death  of  William  Herbei^  named  in  her 
said  examination. 

And  that  the  Devil  did  promiae  her  that  she 
should  live  well  and  do  well.  And  she  did 
then  also  confess  that  she  was  thereupon  an 
instrument  of  the  death  of  tbe  said  William 
Herbert. 

And  as  to  the  said  Grace  Thomas,  she  iur- 
iher  said  and  ooniiessed,  that  on  Fridar  was 
ieveoniffht,  (which  was  the  S3d  day  of  June 
last  pasQ  she  the  nid  Tcvytmioe  cameinto 
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the  said  Thomas  Eastchurch^s  shop  in  the  form 
and  shape  of  a  cat ;  and  fetcht  out  of*the  same; 
8hfH>  a  puppet  or  oicture,  (commonly  called  a 
child's  baby)  and  that  she  carried  the  same  up 
into  the  chamber  where  the  said  Grace  Thomaa 
did  lodge,  and  left  it  about  the  bed  whereon  tho 
said  Grace  Thomas  did  lie ;  but  would  not  con-^ 
fess  that  she  had  prid^t  any  pins  in  the  said 
puppet  or  baby -picture,  altliou^b  she  were  de- 
manded particularly  that  question  by  the  said 
Mr.  Ogilby. 

Also  the  said  Temperance  did  then  and  there 
confess,  that  she  was  the  cause  of  the  death  of 
Anne  FeUow,  the  daughter  of  Edward  FeUow 
named  in  her  said  examination. 

Also  she  did  then  and  tliere  confess,  That 
she  was  the  cause  of  tbe  death  of  one  Jane 
DaDyn  the  bite  wife  of  Hymon  Dallyu  of  Bid- 
diford, mariner,  by  pricking  of  her  iii  one  of 
her  eyes,  which  skie  did  so  secretly  perform, 
that  she  was  never  discovered  or  punished  for 

the  same.  . 
Also  the  said  Temperance  Lloyd  did  confess 

and  declare,  that  she  did  bewitch  unto  death 
one~  Lydia  Burman  of  Biddiford  aforesaid, 
spinster,  because  she  had  been  a  witness  against 
her  the  said  Temperance  at  the  trial  for  her  life 
and  death  at  the  assizes  when  she  was  arraigned 
for  the  death  pf  the  said  William  Herbert,  and 
had  deposed  that  the  said  Temperance  had  ap- 
peared unto  her  in  the  shape  of  a  red  pig  aft 
such  time  as  the  said  Lydia  was  lyrewinij^  in  ths 
house  of  one  Humphry  Ackland  of  Biddiford 
aforesaid. 

Being  further  demanded  again  in  what  part 
•fthehonseofthesaid  Mr.  Eastchurch,  or  in 
what  part  of  the  bed  whereon  the  said  Grace 
Thomas  kiy,  she  lefl  the  puppet  or  baby-pioture 
above  mentioned,  saith,  that  she  would  not  nor 
must  not  discover ;  for  if  she  did  discover  the 
same,  that  the  devil  would  tear  her  in  pieces. 

And  afterwards  the  said  Mr.  Ogilby  desired 
the  said  Temperance  to  say  the  Lord's  Pi-ayer 
and  her  Creed,  which  she  imperfectly  perform- 
ing, the  said  Mr.  Ogilby  dia  give  her  many 
good  exhortations,  and  so  denarted  from  her. 

In  witness  whereof,  we  nave  hereunto  set 
our  hands  this  4th  day  of  July,  in  the  3Uh  year 
of  the  i^ignof  our  soverei^  lord  Charles  the 
2nd,  by  the  grace  of  God,  of  England,  Scotland, 
France  and  Ireland  king,  defender  of  the  faith, 
Anno  Dom.  1682. 

July  4, 1G82,  sworn  before  us, 
Thomas  Gist,  Mayor, 
John  Davie,  Alderman. 

Devon.  «. — ^Biddiford,  $«. 
The  Information  of  Thomas  Eastchurch  of 
Biddiford,  in  the  County  aforesaid,  gent, 
taken  upon  his  oath  before  us,  Thomas 
Gist,  Mayor  of  the  borougli,  town,    and 
manor  of  Biddiford   aforesaid,  and  John 
Davie,  Alderman,  two  of  his  majesty's 
Justice^  of  the  Peace  witliin  the  same  bo- 
rough, &cc.  the  3d  day  of  Jnly,  a.  d.  1682. 
The  said  informant  upon  his  oath  saitb,  That 
i^on  ysstsnbiyy  whish  was  the  2d  day  of  July, 
3  U 


he  did  hear  the  said  Temperance  Lloyd  tony 
tnd  confess,  thnt  abnut  the  80th  day  ofSeptein- 
her  last  past,  as  she  was  retumiDg  from  the 
hakehouse  with  a  loaf  of  bread  under  her  arm, 
towards  her  own  house,  she  the  said  Temper- 
ance tiloyddfd  meet  with  somethtniif  in  the 
IHcciiessor  ablackman,  in  a  street  called  Hipper 
Gunstone-Ijane  within  this  town,  and  then  and 
there  the  said  black  man  did  tempt  and  per- 
•uade  her  to  |^  to  tins  informant's  house  to 
torment  one  Grace  Thomas,  who  is  this  in- 
Ibrmant's  sister-tn>  law. 

That  the  said  Temperance  did  first  refuse  the 
tferoptation,  saying  that  the  said  Grace  Thomas 
had  done  her  uo  harm.  But  aftmranis,  by  the 
Ihrthcr  persuasion  and  temptation  of  the  said 
Mack  man,  she  did  go  to  this  informant's  house, 
and  that  she  went  up  the 'stairs  after  the  black 
nan :  and  coufi^jsed  that  both  of  them  went 
into  the  chamber  wlin-c  this  informant's  said 
nster-in-law  was,  and  timt  there  they  found  one 
Anne  Wakely,  the  i^ire  of  William  Wakely  of 
Biddiibrd,  rn!)bing  of  one  of  the  arms  and  one 
of  the  leifs  of  the  said  Grace  Thomas. 

And  this  informant  further  saith^That  the  said 
Temperance  did  also  confess,  that  the  black 
man  di<t  persuade  tlie  said  Temperance  to  pinch 
the  said  Grace  Thomas  in  the  knees,  arms, 
«Bd  shoulders;  intimating  with  her  fingers 
how  she  did  it.  And  that  when  she  eamc  down 
the  stairs  again  into  the  street,  she  saw  a  bra- 

S*  cat  ffo  into  this  informant's  shop ;    and 
atsheMievedittobcthe  Deril. 

And  this  informant  did  hear  tlic  said  Tem- 
perance to  say  and  confess,  that  on  Priday-night 
last  (irhich  was  the  30th  day  of  June)  tJie 
black  man  did  meet  with  her  near  her  own 
door,  aljoutten  o'clock  of  that  same  night,  and 
there  did  again  tempt  her  to  ^^otothis  infor- 
mant's house,  and  to  make  an  end  of  the  said 
Grace  Thomas. 

Wbereapon  the  sdd  Temperance  did  go  to 
•hi»  iiffunnant's  house  with  the  said  black  man, 
and  that  she  went  into  the  chamber  where  the 
•aid  Grace  Thomas  lay. 

And  further  did  confess,  That  she  did  pinch 
•»d  prick  the  said  Grace  Thomas  again  in 
acFeral  parts  of  her  body,  (declaring  with  both 
of  her  hands  how  she  did  do  it).  And  that 
thereupon  the  said  Grace  Thomas  did  cry  out 
•embly.  And  confessed  that  the  said  black 
man  told  htr  that  she  should  miike  an  end  of 
her  the  said  Grace  Thomas. 

And  further  she  the  said  Temperance  did 
•ay   and  eonfess,    that  the  said  Wack   man 
did  promise  her  the  said  Temperance  that  no 
.  one  should  discover  her  or  see  her. 

And  she  also  confessed,  that  about  twelve 
o'clock  of  that  same  night  the  Mack  man  did 
auck  her  in  the  street  in  her  secret  parts,  she 
kne<  ling  down  to  hira.  That  he  had  blackish 
cjotliTR,,  and  was  about  tJio  length  of  her  arm. 
Thnthc  hr.d  broad  e;v<^s,  and  a  mouth  like  a  | 
toad,  and  aftenvards  vanished  clear  away  out 
of  her  sight. 

This  informant  fiirthcr  saith,  That  he  heard 
the  bakl  Temperaace  to  coafcas,  that  about  the 
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first  dav  of  Jmia  last  past  the  aaid  hktk  man 
was  with  her  again,  and  told  her,  that  ootfaat 
night  she  the  laid  Temperance  should  maka 
an  end  of  the  said  Grace  Thomas ;  and  con> 
fessed  that  she  the  said  Temperance  had  that 
night  griped  the  said  Grace  Thomaa  in  her 
belly,  stomach,  and  breast,  and  dipt  her  to  the 
heart. 

And  that  the  said  Grace  Thomas  did  cry  out 
pitifully.  And  thai  the  said  Temperance  was 
about  the  space  of  two  houra  tormenting  of  her. 
And  that  one  Aime  M'^akely  (with  several  other 
women)  were  then  present  in  the  chamber, 
but  could  not  see  her  the  said  Teroperance  ; 
and  that  the  black  man  stood  hy  her  in  the 
same  room  also. 

This  informant  further  saith.  That  he  sup- 
posed that  the  said  Grace  Thomas  in  her  sicK* 
ness  had  been  afflicted  through  a  distempo'  ari- 
sing from  a  natural  cause,  did  repair  unto  se- 
veral physicians,  but  that  she  the  said  Grace 
could  never  reoeire  any  boaefit  preMsibed  hy 
ihem. 

Thomas  Gist,  Mayor* 
John  Davie,  Alderman. 

Devon,  is— Biddiford,  it. 

The  Information  of  William  Herbert,  of  Bid- 
diford,  in  the  county  aforesaid,  black- 
smith, taken  u{)on  his  oath  thp  12th  day  of 
August,  in  the  34th  year  of  the  reign  of 
our  sovereign  lord  Charles  the  Second,  by 
the  grace  of  God,  of  England,  Scotlaiidy 
France,  and  Ireland  king,  defender  of  the 
faith,  &:c.  before  Thomas  Gist,  Mayor  of 
the  borough,  town,  and  manor  of  Biddi- 
ford  aforesaid,  and  John  Dane,  Alderraan, 
two  of  liis  majesty *s  Justices  of  the  Peace 
within  the  same  borough,  &c. 

This  informant  upon  hia  oath  saith.  Thai 
near  or  upon  the  9d  day  of  Febroary,  which 
was  in  the  year  of  our  Lord  God  1670,  he  did 
hear  his  father  William  Herbert  to  dechu«  on 
his  death  bed,  that  Temperance  Lloyd  of  Bid- 
diford  aforesaid,  vridow,  had  bewitched  his 
said  father  unto  death. 

This  inforaoant's  father  further  declarinit  nnto 
this  informant,  that  he  with  the  rest  of  his  re- 
lations, tdioold  view  his  father^sbody  after  his 
decease  ;  and  that  by  his  body  they  should  see 
what  prints  and  marks  the  aforesaid  Temper- 
ance Uoyd  had  made  uiton  his  body.  And 
further  saith,  that  his  said  father  did  lay  his 
Mood  to  the  charge  of  the  said  Temperance 
Lloyd,  and  desiird  this  informant  to  see  her 
apprehended  for  theiame ;  which  was  accord- 
ingly  done:  And  satth/ that  she  was  accused 
for  the  same,  but  that  she  v^ns  then  acquitted  at 
the  assizes. 

This  informant  further  saith,  Untupon  tfie 
fourth  day  of  July  now  last  past,  he  went  to 
the  prison  «f  BiddlfVml,  where  the  said  Tem- 
perance wa^,  (she  being  then  in  the  said  prison 
concerning  Mrs.  Grace  Thomas)  and  demand- 
ed of  her  whether  she  had  done  any  boifily 
harm  or  hurt  nnto  the  said  Wttiam^Ucrbert 
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deeound,  this  infonnant's  lute  father;  unto 
'which  die  answered  and  said,  Sorely  Willtam 
i  did  kill  thy  ftther. 

This  informant  did  demand  of  her  further, 
whether  she  had  done  any  hurt  or  harm  to  one 
Lydia  Barman  late  of^^  Biddiford,  spinster, 
l/nto  which  the  said  Temperance  Uoyd  an- 
swered and  said,  that  she  was  the  cause  of  her 
death. 

This  informant  demanded  of  her  the  said 
Temperance,  why  she  had  not  confessed  so 
much  when  she  was  in  prison  last  time  ?  She 
Ihswered,  that  her  time  was  not  expired ;  for 
the  deyil  had  given  her  greater  power^  and  a 
Kmffer  time. 

And  this  informant  did  hear  the  said  Tern- 
peranii^  Lloyd  to  confess,  that  she  was  the 
cause  of  the  death  of  Anne  Fellow  the  daughter 
of  Edward  Fellow  of  Biddiford,  gent.  And 
also  that  she  the  said^  Temperance  was  the 
cause  of  the  bewitchingf  ont  of  one  of  the  eyes 
of  Jane  the  wife  of  one  Simon  Dailyn  of  Bid- 
diford  aforesaid,  mariner. 

Thomas  Gist,  Mayor. 
JouN  Da  VIC,  Alderman. 

Examined  with  the  original  whereof  this  is  a 
true  copy. ,  John  Hul,  Town-Clerk. 

Devon,  u. — ^Biddiford,  si. 

The  Information  of  John  Barnes,  of  Biddifoni, 
in  the  county  aforesaid,  yeoman,  taken 
upon  his  oaJi  hefore  us  Thomas  Gist, 
Mayor  of  the  borough,  town,  and  manor 
of  Biddiford  aforesaid,  and  John  Davie, 
Alderman,  two  of  his  majesty's  Justices 
of  the  Peace  within  the  same  borough, 
&c.  the  18th  day  of  July,  A.  d.  1682. 

The  said  informant  upon  his  oath  saith,  That 
upon  Easter-Tue^ay,  (which  was  the  18th 
4ay  of  May  last  post)  this  i^brmant's  wife  was 
taken  with  very  great  pains  of  sticking  and 
pricking  in  her  arms,  stomach,  and  breast,  as 
.though  she  had  been  stabb^  with  awls,  being 
60!  described  unto  him  by  the  said  Grace,  in 
such  manner,  as  this  informant  thought  that 
she  would  have  died  immediately ;  and  in  such 
■ad  condition  she  the  said  Grace  hath  continued 
unto  this  present  day,  in  twmentingand  griev-* 
ous  pains. 

And  further  saith,  that  upon  Sunday  last, 
which  was  the  16th  day  of  July  instant,  about 
ten  of  the  dodL  .in  forenoon,  this  informant's 
said  wife  was  again  taken  worse  than  before, 
insomuch  as  four  men  and  women  could  hardly 
Md  her. 

And  at  that  same  time,  one  Agnes  White- 
fieU,  the  wife  of  John  Whitefield  of  Biddiford 
aforesaid,  cordwainer,  being  in  this  informant's 
house,  and  hearing  somebody  out  at  the^oor, 
9he  did  open  the  door,  where  she  found  one 
Mary  TVembles  of  Biddifoid  aforesaid,  single 
woman,  standing  with  a  .white-pot  in  her 
hands,  as  though  she:  had  been  going  to  the 
common  bakehouse.  And  thereupon  this  in- 
fiuspttU's  wife  did  aik  of  the  said  Agnes 


Whitefield  who  it  was  that  was  at  the  door  ? 
Unto  which  the  said  Agnes  Whitefield  answer- 
ed and  said,  that  it  was  Mary  Trembles.  Then 
this  informant's  wifi^  did  reply  and  asid,  that 
she  the  said  Mary  Trembles  was  one  of  tliem 
that  did  torment  her,  and  that  she  was  come 
now  to  put  her  the  said  Giaoe  out  of  her 
life. 

TbomasGist,  Mayor, 

John  Davis,  Alderman. 

Devon,  ss.— Biddiford, ». 

The  Information  of  Grace  Barnes  the  wife  ot 
John  Barnes  of  Biddiford,  in  the  county  ' 
aforesaid,  yeoman,  taken  upon  her  oatn 
before  Thomas  Gist,  mayor  of  the  bo- 
rough, toHn,  and  manor  of  Biddiford 
aforesaid,  and  John  Davie,  Alderman,  two^ 
of  his  majesty's  Justices  of  the  Peace* 
within  the  same  borough,  &:c.  the  2d  day 
of  Au^^ust,  a.  d.  1682. 

Tlie  said  informant  upon  her  oath  saith, 
That  she  hath  been  very  much  pained  and  tor- 
mented in  her  body  these  many  years  last  past, 
insomuch  that  she  hath  sought  out  for  remedy 
far  and  near,  aud  never  hatl  any  suspicion  that 
she  had  had  any  magical  art  or  witchcr&il  used 
upon  her  body  until  it  was  about  a  year  and 
a  half  ago,  that  she  was  informed  \y  some 
physicians  that  it  was  so. 

And  further  saith,  That  thereupon  lihe  this 
informant  had  some  suspicion  of  one  Susanna 
Edwards  of  Biddiford  aforesaid,  widow,  be- 
cause timt  she  the  said  Susanna  would  often- 
times repair  unto  this  infonnant's  husband's 
house  upon  frivolous  or  no  oc<;asions  at  all. 

And  further  saith,  That  about  the  middle  of 
the  month  of  May  Jast  past,  she  was  taken 
with  yery  gr^t  pains  of  sticking  and^tricking 
in  her  arms,  breast,  and  heart,  as  though  divers, 
awls  had  been  pricked  or  stuck  into  her  body,* 
and  was  in  great  tormenting  pain  for  many  days 
and  nights  together,  with  a  very  little  inters' 
mission. 

And  saith,  That  upon  Sunday  the  16th  day 
of  July  last,  she  was  txdcen  in  a  very  grievous 
and  tormenting  manner;  at  which  instant  of 
time  one  ^gnes  Whitefield,  the  wife  of 
John  Whitefield,  of  Biddiford,  was  in  this 
informant's  husband's  house,  who  opening 
the  door,  and  lookingc  out,  ft>und  one  Mary' 
Trembles  of  Biddiford,  dngle  woman,  standing 
before  the  door.  And  thereupon  this  infhnnant 
did  ask  of  the  said  Agnes  \Vhitefield  who  it  v 
was  that  stood  at  the  door;  who  answei'ed, 
that  it  was  the  said  Mary  Trembles.  Vpon 
which  this  informant  was  fully  assured  that  the 
said  Mary  Trembles,-  together  with  the  said 
Susanna  Edwards,  were  the  very  persons  that 
had  tormented  her,  by  using  some  ma^cal 
art  or  wttchcrafl  upon  her  satd  body  as  alote* 
said. 

Thomas  Gist,  Mayor. 
JoBN  DatiEi  Alderman. 
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Deron.u,  BiddIford». 

The  infonnaitioB  of  HTiUiani  EdwanKof 

difbrd,  in  the  oonntr  afiirenid.  Made- 
smitb,  taken  upon  his  oath  before  ua  Tbo* 
mas  Gist,  Mayor  of  the  borough,  town, 
and  Diaaor  ot  Biddiford  aforesaid,  and 
John  Davie,  Aiderman,  two  of  his  Ma- 
jesty's Justices  of  the  Peace  within  the 
same  borough,  &c.  the  18tfa  day  of  July, 
A.D.  1682. 

The  said  ioformant  upon  his  oath  saith,That 
upon  the  17th  day  of  July  instant  this  informant 
did  hear  Susanna  Edu aids  to  confess,  thafthe 
Devil  had  carnal  knowledge  of  ho:  body  ;  and 
that  he  had  sucked  her  in  her  breast  and  in 
her  secret  parts. 

And  further  saith,  That  he  did  hear  her  the 
^id  Susanna  to  say,  that  she  and  one  Jiary 
Trembles  of  Biddiford  aforesaid,  single  woman, 
did  appear  hand  in  hand  inviidbfe  in  John 
Barnes's  house  of  Biddiford  aforesaid,  where 
Oraoe  the  wife  of  the  said  John  Barnes  did  lie 
in  a  rerv  sad  condition. 

And  further  saith,  That  he  did  then  also  hear 
the  said  Susanna  to  say,  that  she  and  the  said 
Mary  Trembles  were  at  that  time  come  to  make 
an  end  of  her  the  said  Grace  Barnes. 

TiiOMAS  Gist,  Mayor. 
JoBN  Davie,  Alderman. 

Devon,  ss.  Biddiford,  sf. 

The  Information  of  Joan  Jones,  the  wife  of 
Anthony'  Jones  of  Biddiford,  in  the  county 
aforesaid,  husbandman,  taken  upon  her 
oath  before  us,  Thomas  Gwt,  Mayor,  and 
John  Davie,  Aldenuaa,  the  18th  day  of 
July,  A.  D.  1682.      . 

The  said  informant  upon  her  oath  saitli.  That 
upon  the  18th  day  of  July  instant,  she  this  in- 
*'^5™??*.'^»'M?  P>'««nt  with  Susanna  Edwards 
ot  Biddiford  aforesaid  widow,  there  came  in  to 
see  the  said  Susanna  one  John  Dunning  of 
Great  Tonington,  which  said  John  Dunning 
this  informant  did  hear  him  to  demand  of  the 
said  Susanna  Edwards  how  and  by  what  means 
fthe  became  a  witch. 

Unto  which  question  the  said  Susamia  did 
answer,  that  she  did  never  confess  afore  now, 
but  now  she  would. 

And  further  saith-,  Uiat  she  did  hear  the  said 
Susanna  Edwards  to  confess  unto  the  said  John 
Dunninff,  that  she  was  on  a  timeT)ut  gathering 
of  wood,  at  which  time  the  said  Susanna  Ed- 
ward^ did  see  a  gentkmaB  to  draw  nigh  unto 
her ;  whereupon  she  was  in  good  hopes  to  hare 
apiece  of  money  of  him. 

This  informant  further  saith,  that  the  said 
John  Dunnmg  did  demand  ot*  her  the  said  Su- 
■Mtna,  where  she  did  meet  with  the  said  gen- 
tl^inan ;  she  the  said  Susamia  did  answer,  that 
"t*^^  >n  Parsonage  Close.  And  further  saith, 
That  after  the  said  John  Duamiig  was  gone, 
this  hiformant  did  hear  the  said  finnnna  Ed- 
wards to  confess,  that  on  Sunday  the  16th  of 


July  iiMlaBt,  die  wHh  Mary  Tranbies,  «ad  hw 
the  hdp  of  the  Devil,  lifid  piick  and  tonnest 
Grace  the  wife  of  John  Baiwa  of  BiddiAv^ 
afti«Mld« 

And  this  informant  fuitfaer  saith,  ThoA  sha 
did  bear  the  said  Susanna  Edwaids  and  Mary 
Trembfes-to  Bay  and  confess,  that  they  did  this 
present  day,  btuiag  the  18th  of  July  inataot, 
torment  and  prick  her  the  said  Grace  Barnes 
•gain- 

And  further  saith,  TThat  she  did  hear  tbs  sud 
Maty  Trembles  to.  say  unto  the  said  Susanna 
Edwards  ;  O  thou  rogue,  I  will  now  eoiileft 
all :  For  it  is  thou  that  hast  made  me  (n  he 
a  witch,  and  thou  art  one  thyself,  aad  my  c«ft* 
sdenee  must  swear  it. 

Unto  which  the  said  Suaaona  replied  unto 
the  said  Mary  TremUes,  i  did  not  think  that 
thou  wouldest  have  been  such  a  ro^giie  an  dis* 
cover  it. 

Andfiirther  saith.  That  the  said  SoaniuMi 
Edwards  did  say  and  confess,  that  ti^e  devil  did 
oftentimes'carry  about  her  spirit. 

And  fm-ther  saith,  That  she  did  hear  the  said 
Susanna  to  say  and  forllier  confess,  that  she  did 
prick  and  torment  one  Dorcfts  Coletnan  the 
wife  of  John  Coletaaa  of  Biddifoid  alwenid, 
mariner. 

And  further  saith.  That  she  did  hear  the 
said  Susanna  Edwards  to  con&ss,  that  she  was 
sucked  in  her  breast  several  times  by  thedeiil 
in  the  shape  of  a  boy  lying  by  her  in  the  bed  ; 
and  that  it  was  very  cold  unto  her.  And  fur- 
ther saith,  that  alter  she  was  sucked  by  Kim^ 
the  said  boy  or  devil  had  the  carnal  knowledge 
of  her  body  Ibur  several  times. 

And  this  informant  further  saith^  That  her 
husband  Anthony  Jones,  observing  her  th^  said 
Susamia  to  stripe  and  twinkle  her  faanda  upon 
her  own  body,  said  unto  her,  lliou  Devil^  dvnu 
art  now  tormenting  some  petaon  or  oihcri 
Whereupon  the  said  SusanDa  was  diiykiaacd 
with  him,  and  said,  Weil  enough,  1  wiUfia 
thee;  And  at  that  present  time  the  said  Grace 
Barnes  was  in  great  pain  with  prickii^  mui 
stabbings  unto  her  heait,  as  the  did  afterwmrdu 
affirm. 

This  informant  iurthcraaith.  That  oneof  tha 
emstaUes  aud  her  said  husband,  with  mmm 
others,  wwe  wad  by  Mr.  Mayor  lo  hrior  the 
said  Grace  Barnes  unto  the  town-hiS  af 
Biddiford  afoceaaid;  whiidi  Ihey  did  ac- 
cordingly do :  and  immediately,  as  aoan  as  he 

with  others  had  led  and  with  much  ado  hrougjba 
the  said  Grace  Barnes  into  the  towa-Jiall,  she 
the  said  Susanna  Edwards  turned  about  and 
looked  upon  her.  said  husband,  and  fbrthwiik 
this  informant's  said  husband  waa  taken  in  a 
very  sad  conditien  as  he  was  leading  and  rap. 
porting  the  said  Grace  Barnes  imthe  slaira  oT 
the  said  town-hall  befere  the  aasi  Ufa^ornnd 
Jusdoea;  inaomuch  that  he  cried  ant,  W^ 
I  an  now  bewitched  by  Hiia  Devil,  meanu 
ftManna  Edwards;  and  forthwith  feaiit  and 
capered  lihe  a  madman,  and  fell  a  ahidov, 
quivwing,  and  Aaaunar,  and  iay  fbrtheapnoe  of 
Wf  an  hnor  like  a  d^ldng  ardead  m«k   4«d 

3 


1053]      STATE  TRIALS^  94  Chaubs  II.  ]6S2  '^Tkree  Devom  IViickn.      [1034 


at  lesgth^  «onmw  to  hk  teoBei  aniiiy  li^  Mid 
hnalMmd  did  deonre  unto  this  umnuuit,  thai 
the  said  Susaana  Edwards  had  bewitehed  Um. 
And  this  iafennaiit  further  saith,  That  she 
did  iie?er  knoir  her  said  husband  Anthony 
Jfcnes  to  be  taken  in  any  fila  er  oonvoltionB, 
but.  a  peraon  of  a  sound  and  beakhy  body  ever 
•inoe  ne  had  been  this  infonnanl's  husband. 

Thomas  Gist,  Mayor. 

JoHM  Datie,  Alderman. 

Denm.  m. — Biddifordis. 

The  Information  of  Anthony  Jones  ofBiddi- 
ford,  in  the  county  aforesaid,  husbandman, 
taken  upon  his  oath  before  us  Thomas 
Gist,  Inayor  of  the  boroug^h,  town,  and 
manor  of^Biddiford  aforesaid,  and  John 
Davie,  Alderman,  two  of  his  majesty's 
Justices  of  the  Peace  within  the  same 
Borough,  &c.  the  19th  day  of  July.  a.  d. 
1682. 

Tlie  said  infoniiaDt  upon  this  oalfa  aaiih^That 
yesterday  whilst  the  said  Susanna  £dwards 
was  in  tibe  town-faaH  of  Biddiford  ocfneemmg 
the  said  Grace  Barnes,  he  did  observe  the  said 
Susanna  to  gripe  and  twinkle  her  hands  upon 
her  own  body,  m  and  nnnsoal  manner :  where- 
upon this  informant  did  say  unto  her,  thou 
Devil,  tliou  art  now  tormenting  some  person  or 
other.  Whereupon  the  said  §U)»dna  was  dis- 
pleased with  this  Informant,  and  said,  Well 
enough,  I  will  fit  thee.  And  of  that  present 
time  the  said  Grace  Barnes  was  in  great  pains 
with  prickings  and  stabbings  unto  her  heart,  as 
the  said  Gnu;e  did  afierwiwds  affirm. 

This  Informant  further  saith,  Tliat  one  of  the 
constables  and  he,  with  some  others,  being  sent 
'^the  order  of  Mr.  Mayor  to  bring  the  said 
waoe  unto  the  tow^  <hdl  of  Biddiftrd  aforesaid ; 
immediately  ,as  soon  as  th^  had  broiif;ht  the  said 
Graoe  ontothe  tow«-heil,  she  the  said  Susanna 
turned  about  and  looked  upon  this  informant, 
and  forthwith  this  informant  was  taken  in  a  very 
sad  condition  as  he  was  coining  up  the  stairs  of 
the  said  town-hall  before  the  Mayor  and 
Justices ;  insemnoh  that  he  cried  out.  Wife  1 
am  new  bewitehed  by  this  deril  Susamia  £d- 


Thoiijs  Gtrr,  Mayor. 
John  Davis,  Alderman. 

Devioii.is.«*Biddilbrd,  st. 

The  Examination  of  Mary  Trembles  of  Biddi- 
.ford  in  the  county  aforesaid,  single  woman, 
taken  before  Thomas  Gist,  Mayor  of  the 
borough,  town,  and  manor  of  Biddiford, 
aforesaid,  and  John  Davie,  Alderman,  two 
ofhis  m2ye8ty'*6  Justices  of  the  Peace  within 
the  same  borough,  &o..  the  18di  day  of 
Jiily,  A.  D.  1682. 

The  said  ciEamiMnt  heing  brought  hefhre  us, 
and  aoenaed  ftirpnusliaing  of  witcfacrsA  upon 
fhe4K»dy  of  Onwe  Barnes  the  wile  of  John 
llameB,ef  Biddifoed  alerasaid  TMnnan,  was  de* 


craft,  said  and  confessed,  that  about  three 
years  last  past,  one  Susanna  Edwards  of  Bid* 
di&rd  aforesaid  widow,  did  inform  her,  ^t  if 
she  would  do  as  she  the  said  Susanna  did,  that 
this  ex&Hiiiiant  should  do  very  welL  Where- 
upon  this  examinant  did  yieui  (unto  the  said 
Susanna  Edwards,  and  saiil  that  she  would  do 
as  the  said  Susanna  did. 

And  this  examinant  further  eonfbsseth ,  That 
the  said  Susanna  Edwards  did  promise  that- 
this  examinant  should  neither  want  for  roouey. 
meat,  drink,  nor  clothes. 

And  further  confesseth,  That  afler  that  she 
had  made  this  bar^pfain  with  the  said  Susanna 
Edwards,  that  the  Devil  in  the  shape  of  a  lion 
(as  she  conceived)  did  come  to  this  examinant, 
and  lay  with  her,  and  had  carnal  knowledge  of 
her  body.  And  that  afWr  the  Devil  had  had 
knowledge  of  her  body,  tliat  he  did  suck  her  in 
her  secret  parts,  and  that  bis  sucking  was  so 
hard,  which  caused  her  to  cry  out  for  the  paia 
thereof. 

And  further  confesseth,  That  on  Tuesday  in 
Easter- week,  which  was  the  18th  day  of  May 
last  past,  she  this  examinant  did  go  about  the 
town  of  Biddiford  to  beg  some  bread,  and  ia 
her  walk  she  did  meet  with  tlie  said  Susanna 
Edwards,  who  asked  for  this  examinant  where 
she  had  been.  Unto  whom  this  examinant  an* 
swered,  that  she  had  been  about  the  town,  and 
had  begged  some  meat,  but  «ould  get  noneu 
Whereupon  this  examinant  together  with  the 
said  Susanna  Edwards,  did  go  to  the  said  John 
Barnes's  house,  in  hope  that  there  they  shouM 
have  some  meat.  But  the  said  John  Barnes 
not  being  within  his  house,  they  could  get  ne 
meat  or  bread,  being  denied  by  the  said  Grace 
Barnes  and  her  servant,  who  would  not  give 
them  any  meal.  W  hereupon  the  said  Susanna 
Edwards  and  this  informant  went  away  from 
the  said  John  Banies  his  house.  And  afterwards 
OB  the  same  day  the  said  Susanna  Edwards 
did  bid  this  enminant  to  go  to  the  said  John 
Bamfs  his  house  again  for  a  farthing's  worth 
of  tobacco.  Whereupon  this  said  examinant 
did  go,  but  could  not  nave  any  ;  whereof  tfaia 
examinant  did  acquaint  the  said  Susanna  Ed- 
wards, who  then  said  that  it  should  be  better 
for  her  the  said  Grace  if  that  she  had  let  this 
said  examinant  to  have  had  some  loboeoo. 

And  further  confesseth,  That  on  the  16thda^ 
of  this  instant  month  of  July,  she  this  exaoM- 
nant,  witii  the  said  Susanna,  did  ^  to  the  said 
John  Bacnes  his  house  in  Biddiford  afiwesaidt 
and  went  at  the  fore-door  invisibly  into  the 
room,  where  they  did  pinch  and  prick  the  said 
Graces  Barnes  almost  unto  death  ;  and  thait 
die  saw  the  said  Jehu  Barnes  in  bed  with  faii 
vrife  on  the  inner  side  of  the  bed. 

The  said  exaasinant  being  further  demanded 
how  many  times  the  Devil  had  had  the  carnal 
knowledge  of  her  body  heodes  the  time  above 
mentioned;  she  saith  and  confesseth.  That  the 
DeWl  hath  had  the  carnal  knowledge  of  her 
'body  three  other  times  ;  and  that  &e  lai*  ef 
the  aaid  three  times  was  upmi  the  said  16lh 
day  of  July  at  •)«.  ^m  gong  towavda  Jkm 


» 
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common  Vftkehous^.    And  that  at  that  time       Andfonfes8eth,TbiUtbis  present  day  she  this 


common  hfucehoii5«.  And  that  at  that  time 
she,  with  the  help  of  the  Devil,  would  hare 
killed  the  said  Grace  Barnes,  if  that  she  the 
said  examinant  had  not  spilt  some  of  the  meat 
she  was  then  carrying*  unto  the  said  Bake- 
house. 

Thomas  Gist,  Mayor. 

John  Davie,  Alderman. 

Devon,  ss. — Biddiford,  u. 

The  Examination  of  Susanna  Edwards  of  Bicl- 
diford  aforesaid,  in  the  county  aforesaid, 
widow,  taken  die  10th  day  of  July,  a.  d. 

The  said  esraminant  heing  brought  before  us, 
and  accused  for  practising  of  witchcraft  upon 
the  body  of  Grace  Barnes,  the  wife  of  John 
Barnes  of  Biddiford  aforesaid  yeoman,  was  de- 
manded by  us  how  long  since  she  had  discourse 
or  familiarity  with  the  L>evi] ;  saith,  That  about 
two  years  aa;o  she  did  meet  with  a.  gentleman 
in  a  field  called  the  Parsonage  Close  in  the  town 
of  Biddiford.  And  saith  that  his  apparel  was 
all  of  black.  Upon  which  she  did  hope  to  have 
a  piece  of  money  of  bira.  Whereupon  the  gen- 
tlraaan  drawing  near  unto  this  examinant,  she 
did  make  a  curchy  or  courtesy  unto  him,  aTshe 
did  use  so  to  do  to  gentlemen* 

Being  demanded  what  and  who  the  gentle- 
man she  spake  of  was,  the  said  examinant 
answered  and  said,  That  it  was  the  Devil. 

And  confessed,  That  the  Devil  did  ask  of  her 
whether  she  was  a  poor  woman?  unto 
whom  she  answered  that  she  was  it  poor 
woman ;  and  that  thereupon  the  Devil  in 
the  shape  of  the  gentleman  did  say  unto 
her,  that  if  this  examinant  would  grant 
hxm  one  request  that  she  should  neither  want 
for  meat,  drink,  nor  clothes :  whereupon  this 
examinant  did  say  unto  the  said  gentleman, 
(or  rather  tbe  Dcnl)  In  the  name  of  God,  whut 
is  it  that  I  shall  have  ?  Upon  which  the  said 
gentleman  vanished  clear  away  from  her. 

And  further  confesseth.  That  afterwards 
^ere  was  something  in  the  shape  of  a  little  boy 
which  she  thinks  to  be  the  Devil,  came  into 
her  house  and  did  lie  with  her  and  that  he  dnl 
sack  her  at  her  breast. 

And  confesseth,  that  she  did  afterwanls  meet 
bim  in  a  place  called  Stambridge  lane  in  this 
parish  of  Bidd^wJrd,  leading  towards  Abbotisham 
(which  is  the  next  parish  on  the  west  of  Btd- 
'  diford  aforesaid)  wnere  he  did  suck  Mood  out 
of  her  breast. 

And  farther  confesseth  that  on  Sunday, 
which  was  the  16th  day  of  July  instant,  she 
this  examinant,  together  with  Mary  Trembles 
of  Biddiford  aforraaid,  single  woman,  did  go 
unto  the  house  of  Jonn  Barnes  of  Biddiford 
•foresaid,  yeoman,  and  that  nobody  did  see 
them  ;  and  that  they  were  in  the  same  room 
where  Grace  the  wife  of  the  said  John  Barnes 
was,  and  that  there  they  did  prick  and  pinch  the 
said  Grace  Barnes  with*  their  fingers,  and  put 
ber  to  great  pain  and  torment,  insomuch  that  the 
ilod  Cmoe  Bmes  wts  atanMt  dead. 


And  confesseth.  That  this  present  day  she  this 
examinant  did  prick  and  torment  the  said 
Grace  Barnes  again,  (intimating  with  her  fin^ 
gers  how  she  did  it.)  And  dso  confesseth. 
diat  the  Devil  did  intireher  to  make  an  end^ 
of  her  tlie  said  Grace  Barnes ;  and  that  he 
told  her  tiiat  he  would  come  again  to  her  once 
mope  before  she  should  go  out  of  town.  hnA 
confesseth,  that  she  ran  go  unto  any  place  in- 
visible, and  yet  her  body  Khali'  be  lying  in  her 
bed.  And  further  conff^seth,  that  the  devil 
hath  appeared  unto  her  in  the  shape  of  a  Hon, 
as  she  supposed. 

Being  deinandef]  whether  she  bad  done 
any  bodily  hurt  unto  any  other  person  besides 
the  said  Grace  Barnes,  Wth  and  confesseth, 
that  she  did  prick  and  torment  one  Dorcas 
Coleman,  the  wife  of  John  Coleman  of  Biddi- 
ford aforesaid  mariner*  And  saith,  that  she 
gave  herself  to  the  Devil  when  she  did  meet 
with  bim  in  Stambridge-Lane,  as  aforesaid. 
And  saith,  that  tlie  said  Mary  Trembles  was  a 
servant  unto  her  this  examinant,  in  like  naanner 
as  she  this  examinant  was  a  servant  unto  the 
Devil  (whom  she  called  by  the  appellation  of  a 
gentleman  as  aforesaid.) 
Thomas  Gisi^,  Mayor. 
John  Davie,  Alderman. 

[Examined  with  the  Ori^nal,  whereof  this  is 
a  true  copy.    John  Hill,  Town-Cleik.]   * 

The  Substance  of  the  Last  Words  and  Qo!i. 
FEssioNs  of  Susanna  Edwards,  Tempe- 
rance Lloyd-,  and  5Iary  Trembles^  at  the 
time  and  place  of  their  Execution  ;  as 
fully  as  could  be  taken  in  a  case  liable  to 
so  much  noise  and  confusion,  as  is  usual 
on  such  occasions. 

Mr.  If.  Mary  Trembles,  .^Vhat  have  yoa  to 
say  as  to  the  crime  you  are  now  to  die  for  P 

Mary,  I  have  spoke  as  mneh  as  I  can  speak 
already,  and  can  sfjeak  no  more. 

if.  In  what  shape  did  the  Devil  comoto  yoa  ? 

Mary*  The  Devil  came  to  me  once,  I  tmnky 
like  a  lion. 

H.  Did  he  offer  any  violence  to  you  P 

ilfsry.  No,  not  at  all,  but  did  inghten  me, 
and  did  nothing  to  me  :  and  I  cried  to  God, 
and  asked  what  he  would  have,  and  he  va- 
nished. 

H,  Did  he  give  thee  any  gifl,  or  didst  thoa 
make  him  any  promise  ? — Mary.  No. 

H.  Had  he  any  of  thy  blood  P — Mary,  No» 

H.  Did  he  come  to  make  use  of  thy  body  in 
a  carnal  manner  ? 

Mury.  Never  in  my  life. 

H.  Have  you  a  teat  in  your  privy -parts  ? 

Mary.  None.  TfaeGrandlnquest  saiditwas 
sworn  to  them. 

-  H,  Mary  Trembles,  Was  not  tlie  devil  there 
with  Susan  when  I  was  once  in  the  plrisoa 
with  you,  ahd  under  her  ooalo?  the  oilier  told 
me  that  he  was  there,  bu^  is  now  fled  ;  uid 
that  the  devil  was  in  the  way  when  I  was 
going  to  Taunton  with  my  son  who  is  ••  mi- 
nister. ThoQspeskestnowssadyingwsinaiiw 
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aod  as  Ihe  Psalmist  says,  I  will  confett  my 
iaiaiiities  and  acknowledge  all  my  sin.  We 
find  that  Mary  Magdalen  had  s^even  devils, 
and  she  came  to  Christ  and  obtained  merc^ : 
and  if  thou  break  thy  league  with  the  devil, 
»nd  make  a  covenant  with  God,  thou  mayest 
also  obtain  mercy.  If  thou  hast  any  thing  to 
speak,  speak  thy  mind. 

Maty:  I  have  spoke  the  very  truth,  and 
can  speak  no  more ;  Mr.  H.  I  would  desife 
they  ma^  come  by  me,  and  confess  as  I  have 
dune. 

H.  Temperance  Lloyd,  Have  you  made 
any  contract  with  the  devil  ? — Temo,  No. 

If.  Did  he  ever  take  any  of  thy  olood  ? 

Temp.  No. 

K.    How   did  he  appear  to  thee  firstor 
where  in  the  street?  in  what  shape  ? 

Temp*  In  a  woful  shape. 

H.  Had  he  ever  any  carnal  knowledge  of 
thee?— rew/>.  No,  never. 

H.  What  did  he  do  when  he  came  to  thee  P 

Temp.  He  caused  me  to  g^  and  do  harm. 

H,  And  did  yon  go  P 

Temp.  I  did  hurt  a  woman  sore  against  my 
conscience:  he  carried  me  up  to  her  door, 
which  was  open :  the  woman's  name  was  Mrs. 
Grace  Thomas. 

H,  What  caused  you  to  do  her  harm  P  what 
malice  had  you  agamst  her  ?  did  she  do  you 
any  harm  P 

Temp,  No,  she  never  did  me  any  harm :  but 
the  Devil  beat  me  almut  the  head  grievously 
because  I  would  not  kill  her  :  but  I  did  bruise 
her  at)er  tliis  fashion  [laying  Iter  two  hands  to 
her  sides.  1 

H.  Did  you  hniise  her  till  the  blood  came 
outof  hermouth'and  nose  P — Temp.  No. 

H.  How  many  did  you  destroy  and  hurt  ? 

Temp.  None  mit  she. 

H.  Did  you  know  any  mariners  that  you 
or  your  associates  destroyed  by  overturning  of 
ships  and  boats  ? 

Temp,  No ;  I  never  hurt  any  ship,  bark,  or 
boat  in  my  life. 

If.  Was  it  you  or  Susan  that  did  bewitch 
the  children? 

Temp.  I  sold  apples,  and  the  child  took  an 
apple  iVom  me,  and  the  mother  took  the  apple 
from  the  child  ;  for  the  which  I  was  very 
angry  t  but  the  child  died  of  the  small  pox. 

H.  Do  you  know  one  Mr.  Lrfttenl  about 
these  parts,  or  any  of  your  confederates?  did 
you  or  them  bewitch  his  child  ?-^Temp.  No. 

H.  Temperanoe,  How  did  you  come  in  to 
hurt  Mrs.  Grace  Thomas  P  did  you  pass 
through  the  key-hole  of  the  door,  or  w^  the 
door  open? 

Temp.  The  Devil  did  lead  me  up  staors,  and 
the  door  was  open  :  and  tliis  is  all  the  hurt 
I  did.  ^ 

Jf.  How  do  you  know  it  was  the  Devil  P 

Temp.  I  knew  it  by  his  eyes  ? 

H,  Had  you  no  disooorse  or  treaty  with 
him  P 

Temp.  No ;  he  said  I  shoidd  bo  aloBff  with 
todettvoyi^  womaii,  and  I  told  aim  I 


would  not :  he  said  he  would  make  me ;  and 
then  the  Devil  beat  me  about  the  head. 

//.  Why  had  you  not  called  u[>on  God  ? 

Temp,  lie  would  not  let  me  do  it. 

//.  Vou  say  you  never  hurted  ships  noc 
boats  ;  did  you  never  ride  over  an  arm  of  the 
sea  on  a  cow  ? 

Icmp.  No,  no,  master,  it  was  she,  meaning 
Susan. 

When  Temperance  said  it  was  Susan,  she 
said  she  lied,  and  that  she  was  the  cause  of  her 
bringing  to  die :  ibr  sher  said  when  she  was 
first  brought  to  gaol,  if  that  she  was  hatiged, 
she  would  have  me  hanged  too  ;  she  reported 
I  should  ride  on  a  cow  before  her,  which'  I 
never  did.  \ 

H,  Susan,  Did  you  see  the  shape  of  « 
bullock  P  at  the  first  time  of  your  examination 
you  said  it  was  like  a  short  black  man,  abou| 
the  length  of  your  arm. 

Su8.  He  was  black.  Sir. 

H.  Susan,  Had  you  anv  knowledge  of  th« 
bewitching  of  Mr.  Lutteril^s  child,  or  did  ybu 
know  a  place  called  Tranton  Burroughs  P 

Sut.  No. 

H.  Are  you  willing  to  have  any  prayers  ? 

Then  Mr.  H.  prayed,  whose  prayer  we 
could  not  take ;  and  they  suug  part  of  tbe  40tU 
Psahn,  at  the  desire  of  Susanna  £d wards  :  as 
she  mounted  the  ladder,  she  said.  The  Lord 
Jesus  speed  me ;  though  my  sins  be  as  red  as 
scarlet,  the  Lord  Jesus  can  make  them  as  white 
as  snow  :  the  Lord  help  my  soul.  Then  waa 
executed. 

Mary  Trembles  said,  Lord  Jesus  receive 
my  soul ;  Lord  Jesus  speed  me  ;  and  then  waa 
also  executed. 

Temperance  Lloyd  said,  Jesus  Christ  speed 
me  well:  Lord  tbr^^ive  all  my  sins;  Lord 
Jesus  Christ  be  merciful  to  my  poor  soul. 

Mr.  Sheriff.  You  are  looked  on  as  the  woman 
that  has  debauched  the  other  two:  did  you 
ever  lie  with  Devils  P — Temp.  No. 

Sh.  Did  not.  you  know  of  their  cooEiing  to 
gaol  P — Temp,  No, 

Sh.  Have  you  any  thing  to  say  to  satisQf 
tlie  world  ? 

Tetap,  I  forgive  them,  as  I  desue  the  Lord 
Jesus  Christ  will  forgive  me.  The  greatest 
thing  I  did  was  to  Mrs.  Grace  Thomas ;  and  I 
desire  I  may  be  sensible  of  it,  and  that  the 
Lord  Jesus  Christ  may  forgive  me.  The 
Devil  met  me  in  the  street,  and  bid  meldll  her  ; 
and  because  I  would  not,  he  beat  me  about  tha 
head  and  back. 
-  Mr.  Sh.  In  what  shape  or  colour  was  he  ? 

Tevqf.  In  black,  like  a  bullock. 

Sh.  How  do  you  know  rou  did  it?  how 
went  you  in,  through  the  Icey-hofe,  or  tba 
door? — 2'emp.  At  the  doer. 

Sh.  Had  you  no  discourse  with^the  Devil  P 

Temp.  Never  but  this  day  six  weeks.    . 

Sh.  You  were  charged  about  IS  years  sinoe, 
and  did  you  never  see  the  Devil  but  this  time  P 

Temp,  Yes,  onoe  before :  I  was  going  ftir 
brooms,  and  he  came  to  me  and  said.  This  po«r 
woman  baa  a  great  hurthao ;  and  ^oiild  ba^ 
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•Me  aie  of  wv  bttrthn  :  and  1  nid,  Tbe  Laid  tothaCiMoftlieEiMB  Wileh«»  aiil6,vd.  4, 
hadenaliled  Vue  to  cwry  k  so  fiir,  tod  1  bipa  ik  817,udto  tbeTrialalBiiry,  ToL6,p.647« 
1  shidl  be  able  fo  carry  it  iiiitfaer.-  rountaiBiiaU  (Deeiskms,  toI.  1,  p.  94>1),  miticea 

Sh,  Did  Che  UanI  aat^r  promiea  jw  any  a  Case  wbicb  oaeuffred  very  shmrtly  after  tiua 
tlHBff  T-^Temp,  No,  narer.  trial  of  IJoy4  TkMaUeo^  and  fidwaadi^  aad 

Sik.  Tben^ottbareMrvedavaybadmaitflr,  from  bisr^oit»  it  urig,  tkii  the  uneichcd 
vho  gave  you  nothing.  Well,  coneider  you  prisoner  in  that  caae  iraa  examptod  ffMn  the 
are  jiut  departii^  this  world:  do  you  believe  operation  of  any  active  craelu.  '*  Ckl.  im, 
there  is  a  God  ?>-  Temf.  Yes.  1684,  one  Marion  Purdy,  dweUUf  at  tba  West 

Sh,  Do  vou  believe  m  Jcaua  Christ  ?  Port  of  Ediaborgh,  once  a  nulk-wile»  and  now 

Ttmp,  Vus  ;  and  I  pray  Jesus  Christ  to  a  b^gar,  ia  appre)ieaded  aa  a  vitch,  andLmaBy 
paidon  all  my  sins.    Aodaawaaaxaculed.  delations  of  maliiices,  by  laying  on  iHwMf  m, 

freoaies,  <kc.  come  in  against  bar.  8h«  died 
of  cu]d  and  poverty  in  prison  about  tiia  ChriatM 
mas;  thekii^g*s  Adv<»calfi  giving  ao  great  no-* 
ticc  to  such  luformations  against  witcbea/* 


The   severity  vrilh  which  witchas  had  in 
Scotland  been  treated,  may  be  seen  iatha  Notes 


S&7.  Proceedings  between  the  King  and  the  Cixr  of  Londox,  on 
an  Informatioii  in  nature  of  a  Quo  Wabranto,*  in  the  Kings 
Bench:  S3— 35  Chaules  II.  a.d.  1681 — 1683. 


Mich'  33  Car.  0,  in  B.  R.  Rot  137.    iKr  Ra« 
bert  Hawyer,  knt.  his  l^Iajesty*s  Attorney 
'  CSenaral,  against  tlia  Lmrd  Mayor,  ami 
Commonalty,  and  Citizens  of  London. 

Tlie  Information  In  nature  of  a  Quo  Wamnto 

sets  forth, 

7h  AT  the  laayor,  aad  eoninoBalty,  and  citi- 
nans  of  the  city  uf  London,  by  the  space  of  a 
month  then  lost  past,  and  more,  used,  and  yet 
do  claiaa  to  have  and  use,  without  any  lawilill 
warrant,  or  re^  gcAntf  within  the  city  of 
London  albtasaid,  and  the  tebci<isa-  and  privi- 
leges of  the  same  city,  the  libertiea  and  privi- 
l^ea  ladowing,  via. 

V*  f'Tha  eourt,'^  saya  Bninct,  '^  tiodiag 
that  the  vky  of  Lsndoii  eauld  not  be  wrought 
aa  to  swseadtrthairCba^rler,  resolved  to  have 
it  condemned  by  -a  judrmeut  in  the  KingV 
bench.  Jonas  bod  di^d  in  >Iay :  Bo  now  Pol- 
lezphen  and  Ti-eby  were  chiefly  rehed  on  by 
the  city  in  this  matter.  Sawyer  was  the  at- 
iMney  general,  a  dull  hot  man,  and  forward  la 
awe  aft  the  deagaaof  the  eonit.  He  uader- 
leak  by  the  advice  ^  Saadcn,  a  learned  hot 
a  v^ryivunoral  man,  to  overthrow  the  Charier. 
Whea  the  matter  was  bronght  near  judgment, 
fiaaders,  who  had  laid  tlie  whole  thing,  was 
aaade  ehief  justice.  Peaibarton,whowaa  not 
sadsfisd  in  the  pointy  being  removed  to  the  com* 
mon  picas  upon  North's  Mlvancenient.  Uoiben, 
a  judge  of  the  King's-bench,  waa  found  not  to 
be  cl^r :  So  he  was  tamed  out,  and  Witfains 
came  in  his  room.  Whenseolence  was  to  be 
,  Sanders  was  strack  with  an  apoplexy  : 
he  could  not  come  inte  oourt:  But  he  sent 
his  judgment  in  writiag,  aad  died  a  £egw  days 
alter.  .  The  seatenoe  was  given  without  the*so- 
lamaify  that  was  usual  upon  ereat  occasions  : 
Thajiidges  wore  wont  fanned^  in  dehvermg 
Ihcir  opiniana  to  makahmgaiguoMOts  is  which 
Ihaf  s^ .  forth  tha  gnmnda  of  law  on  which 
ttiay  wcol^  which  irare  gneatinalaicliani  la  Ihe 


r 


I.  To  be  of  themseWea  a  Body  Corporale 
aad  Pcdilic,  by  the  mwie  of  Maywand 
Commonalty,  Md  CttiMM  af  thaCity  cf 


IL  To  have  Sheriffs  Civitat'  et  Can' 
don'  et  Cam'  Midd*.  Wl  la  aaBaa, 
make,  and  coastitalit  them. 

IIL  That  the  Mayor  and  AUeimaii 
aaid  Citv  shouU*  be  Jttilieia  of  the  FoMsa, 
and  hoU  SeMians  of  tha  Fsace. 


afika 


AU  which  Liberties,  Privikpca,  and  Fi 
chiscs,  the  said  Mayor  and  Commanator«  aad 
Citiaenaaf  London,  upon  the  Kwg  did  l|y  the 
space  aforesaid  usurp,  and  yet  da 


students  and  barristers :  BmthilhadbciB  laid 
aaideew  since  Hala'a  tiaM. 

"  The  judgment  now  givap  waa,  that  a  city 
mif  ht  forfeit  its  charter  ;  Uiai  Iba  male-vcr- 
aatioas  of  the  common  cauDrii  woe*  the  ncta  of 
the  whole  city,  and  that  the  two  pointa  acA 
forth  in  theplibadii^  ware  just  ground^  for  the 
forfeiting  or  a  Charter.  Upon  which  paaaoiaaas 
the  proper  conchision  sttinad  to  ha,  thatliiere- 
fore  the  city  of  London  had  fonfoited  their 
Charier  e  Buttheconae^uenoesafthalwevaaP 
mudi  apprehended,  that  they  did  not  think  it 
to  venture  an  it :  fik>  they  judged^  that  the  kii^ 
might  oeiae  the  liberties  at*  tbecky.  The  at- 
torney general  mo?ad,  oanlnrv  to  what  is 
Usaal  in  soch  cases,  Iho^  t^  ju^gpaant  migiii 
not  be  recoffdad.  And  opoa  that  naw  eodea- 
vonm  wetansad  to  bring  tto  eomaion  coandl 
to  ddver  up  their  Charter  :  Yet  thai  could  not 
bacompoflsed,  though  it  wai  hronght  much 
nearer  m  the  numbm  af  the  voiata  than  %r;|8 
imagined  could  ever  be  done."  lOwnTLmcs*  534. 

Roger  North  ia  very  oopiooB  upon  tkia  aab« 
jaoi.  From  his  conmNiUaii  with  eir  Bfodley 
North,  it  was  natural  that  he  should  feel  a  hve^ 
interest  in  the  paooeidingiooiioaKwng  tbe.city 
of  i4lldlQl^  dua«i  4iaMlar  |a«l  0f  the.  fBJipi 


Pi 
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IbftTe  been,  a  body  oocpomte  aiid  petkic,  by 
naftie  of  Mayor  and  Commonalty,  and  Citizens 
of  tbe  City  of  London. 

That  in  M^gfna  Cfaarta  de  Ubertatib'  Angrlke,. 
in  tbe  parliament  bidden  9  Hen.  3,  it  was 
enacted,  *  dupd  civitas  London'  babeat  omnes 
*  libertateaauas  antiquas,  et  consuetadines  suas. ' 
That  in  thenarHament,  1  £d«r.  3,  that  kini»* 
by  hiacbarter  Deasseuau  Prelatorun],Coinituni, 
mronum,  '  et  totius  communitatif  regni  sui,' 


l*be  mayor  and  comoaonalty,  and  citizens, 
appear  by  their  attorney,  and  plead, 

I.  As  to  their  being  a  Body  Politic  and  Cor- 
porate, they  prescribe,  and  say, 

1.  That  the  city  of  London  is,  and  time  out 
of  mind  hath  been,  an  ancient  city,  and  that  the 
citizens  of  that  city  are,  and  by  all  that  time 

.ofCharles  the  Second,  and  whererer  he  men- 
tions them  in  his  **  Examen,"  bis  partiality  is 
displayed  in  a  deptse  which  very  much  weak- 
ens his  testimony,  tboui^  certainly  the  force 
of  his  arguments  sach  as  tiiey  are  is  not  af- 
fected by  it.  '*  Testimony, "  says  Boyle,  *  is 
.hke  the  shot  of  a  long4}ow,  which  owes  its 
efficacy  to  tfap  force  of  the  shooter ;  argument 
is  like  the  shotofthecross-liow,  equally  for- 
cible! whether  discharged  by  a  giant  or  a  dwarf. 

North  *s  account  (abusive  as  usual  of  Kennet) 
is  as  follows : 

^*  I  know  no  transaction,  in  this  reign,  more 
disingenuously  traduced,  than  that  known  by 
the  word  Charters;  which  mean  the  Quo 
Warrantos  broujg^ht  against  some  corporations 
for  seising  tlieur  franchises  into  the  king's 
hands  for  abuser  of  thein.  Whereupon,  and 
upon  voluntary  surrenders  of  some,  diverse 
new  Charters  were  granted,  with  some  altera- 
tionsand  restrictions.  The  author  here  distin- 
guisheth  neither  things,  times,  manners,  or  in- 
tentions, but  supposetn  the  worst  of  all  alike. 
And  then  he  transcribes,  out  of  a  cankered  libel, 
an  hellish  parcel  of  invectives  against  the  go- 
vernment, upon  that .  occasion ;  wheiein  all 
orders  are  scandalized,  the  holy  scriptures  and 
religion  brought  in  to  compliment  the  interna! 
sarcasm,  and  then  concludes  with  panegyric  ; 
but  it  is  bestowed  up<Hi  attainted  rebiels  and  re- 
bellion. This  frustrum  of  a  libel  is  grafted  into 
his  pious  History,  as  an  account  of  that  remark- 
able proceeding,  where  every  one  may  read 
what  I  care  not  to  repeat. 

'*  But,  as  to  the  matter  itself,  I  think  I  may 
distinguish  it  into  throe  orders,  which  I  term 
1.  QuoWarranto's.  2.  Surrenders.  3.  Regu- 
lations. Which  partition  may  be  marked.  1. 
good,  2.  indifferent,  and  3.  I>ad.  First,  by 
Quo  Warrantors  I  mean  such  as  were  ordered 
against  those  corporations  that  had  enormously 
onended  by  breach  of  his  majesty's  laws,  and 
who  set  up  the  authority  of  their  trust,  not  for 
the  due  execution  of,  out  for  the  protecting 
from,  the  law,  persons  that  were  notorious  of- 
fenders against  it ;  and  out  of  this  list  I  will  not 
except  the  great  city  of  London  itself,  aa  may 
appear  with  good  reason  afterwards.  And, 
within  this  view,  and  going  no  farther,  I  must 
affirm  that  there  never  was  a  piece  of  more  ne- 
cessary justice  in  the  English  state,  nor  more 
beneficial  to  all  the  peonfe  in  general,  than  the 
prosecuting  those  Quo  narranto's  was.  And 
to  shew  there,  was  absolute  need  of  it,  I  affirm 
also  that  the  first  overture  was  not  from  the 
court,  oor  from  iuoh  bkck  deeigos  as  the  au- 

▼ou  rm. 


thor  and  his  fellow  libdlers  suggest ;  but  from 
the  counties  where  the  abuses  where  a<?rievanoe 
insuflerable.  And  for  redress  of  tliem,  tbe 
gentlemen  of  the  counties  applied  to  tlie  king 
by  such  means  as  tbe^  had.  The  mischief  lay 
in  towns  that  had  justices  of  their  own  with  a 
clausd  that  the  justices  of  the  country  *•  nein- 
troroittant  ;*  so,  by  excluding  the  country  jus* 
tices,  tliey  were  biecome  the  ordinary  as^vluraa 
for  all  sorts  of  rogues  tliat  fled  from  the  justice 
of  the  sessions,  and  particidarly  tho^  that 
weretumuhuous  and  seditious,  and  there  tbund 
protection.  And  particularly,  the  town  of  Pool 
in  Dorsetshire  was  of  this  oitler,  and,  if  I  mis- 
take not,  Taunton  Dean  another.  Others  there 
were  in  the  West  of  England  complained  of '; 
and  so  much  in  earnest,  tliat  the  grand  juries 
in  Dorsetshire  and  Devonshire,  or  one  of  them 
(for  1  do  but  just  recollect  some  particuku-s)  pre- 
sented these  places  as  common  nuisances. 
And,  upon  the  ajiphcation  of  the  gentlemen  to 
the  judges  of  assize,  the  matter  was  laid  before 
the  king,  and  Quo  W^arrapto's  ordered  to  be 
prosecuted  against^  the  chief  of  them.  And^ 
upon  that  some  were  reduced,  others,  knowing 
themselves  to  /be  obnoxious,  submitted ;  aim 
then  their  Charters  came  to  be  sorrcndered,  and 
new  ones  granted  in  lieu  of  thmn.  In  which 
no  alteratioos  were  nmde,  but  such  as  respected 
the  law,  and  thegoodgovemmentof  the  coun- 
try ;  such  as  laying  the  towns  open  to  the 
justices  of  the  oountuss,  if  they  found  cause  to 
interpose  there,  and  to  act  with  the  justices  of 
the  place,  and  sometimes  to  be  of  tho  body, 
and  capabl<9  of  the  offices  of  authority  in  the 
I  corporations.  And  if  any  honest  Englishman 
can  be  of  opinion  tliat  such  changes  were  nof^ 
much  for  the  better,  especially  as  to  diverse 
factious,  or  rather  mercenary,  corporations,  I 
must  crave  leave  to  differ  from  him.  And  this 
method  was  observed  in  most  instances  of  that 
rei^,  without  any  of  the  hideous  charactens 
which  the  faction,  now  in  our  latter  times,  )iave 
bestowed  upon  it.  And  I  limit  Uiis  division  of  a 
laudable  proceeding,  without  any  abuse  at  all, 
until  the  time  that  sir  George  Jefoies  was 
Lord  Chief  Justice  of  the  King's  bench,  and 
sworn  of  the  privy  council,  which  let  him  into 
the  means,  as  his  way  was,  to  push  things  be- 
yond their  due  bounds. 

*'  And,  after  that  time,  the  abuse  be|[an  to 
mw,  but  not  to  any  great  incomvenienoe,  and, 
lor  that  reason,  I  give  this  class  the  character 
of  indifferent.  Divers  inducements  then 
brought  in  charters  to  be  surrendered  in  luder 
totberenewideftheBk.    For  it  bemr  obaervtd 
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antWity  aloKtaid«  <'n»i  die  nine  dtiasens 
Bhali  hare  their  liberties  •coording  to  ^* 
Charhi. — And  that  for  any  penuni 

*  alioujnt  ministri  gmdeiii   ciritatiSf 
'  ciTttatb  fllins  in  aanwa   gtMdeni 

*  Re^is  £dw.  9»  ir«l  faamknii  flooram. 


and  by  ajOthorhy  of  fhe  tmxmt  parfiaiiMni«  har- 
tofi^  recited  that  the  Mine  oiCiseiis,  at  the  tnw 
ofttie  making  Magna  Charta,  and  also  in  the 
time  of  Cdwani  9ie  ConfesMr,  Wiliam  the 


Conqueror, 


,  and  other  his  profreoiloray  had  di- 

berties  and  cnstoRM,  wifls  and  grants  hy 


that  such   oomplinieBts  of  the  towns  were 
graciously  acceptcMl,  and  the  prevailing  with 
others  to  come  in,  was  aocoonted  good  servioe, 
and,  by  a  sort  of  mode  or  custom,  the  tendency 
of  loyolty  iteM&lf  was  that  way ;   this  circom- 
stance  was  the  occasion  that  many  towns  came 
in  aind  look  the  opportunity  to  be  remunerated 
with  considerable  privileges,  respecting  their 
common  profit  and  tram,  which  were  oom- 
tuonly  gruHedastheydesned.    And  as  to  the 
changes  made,  with  respect  to  the  law  and 
gorcrnment  of  the  country,  the  inhahitanis 
were  commonly  not  rery  soUcitons,  but  sub- 
mitted Uiose  niatteia  to  the  king's  pleasure. 
Bui  the  worst  inducement  was  when  pick- 
thank  courtiers,  for  ostentation  of  merit,  fright- 
ed the  people  with  the  law  ami  charges,  and 
procured  summons   ot*  (^uo  Warranto  to  be 
acncd  upon  tliem  ;  and  having,  by  such  un- 
due in«aiw,  brought  in  tlic  charters,  set  a  value 
o(iOn  thomsehres  at  court,  as  ibr  so  moch  good 
wTvice  done.    There  \i*ns  a  m<*morahle  pas^ijge 
of  this  nature.    Vk  hen  the  Lord  Chid  Justice 
Jeffiiics  went  the  Northern  circtiit,  lie  bad 
taken  iioon  him,  and  accordingly  valued  hhn- 
seU'to  tlie  kinc;  for  doing  great  matters  towards 
brin^ug  in  of  churteiv,  as  it  was  called  ;  and, 
.by  his  own  contri«an':e  (as  I  have  very  good 
reason  to  cfuess)  to  procure  ibr  himself  as  gieat 
an  authority  in  the  Northern  circnit  (whicli  he 
was  appointed  for)  as  was  possible,  the  king 
was  penoiaded  to  iiresait  him  with  a  ring,  pub- 
licly taken  with  his  own  finger,  hi  token  of  his 
-miyesty's  acceptance  of  his  most  eminent  b«- 
▼i6es.    And  this  by  way  of  precursor ;  which 
being  blazoned  in  the  Gasette,  his  lordship 
went  down  into  the  eaantiy  as,  from  the  king 
.liegatns  a  Latere,  esteemed  a  mighty  favorite : 
which,  tc^pether  with  his  lolty  aihs,  made  all 
the  chancrs,  like  the  walls  of  Jericbo,  fall  donn 
:  before  him  :  and  he  returned  laden  with  sur- 
renders, the  spoils  of  towns ;  which,  with  cer- 
tain other  performances  in  that  vo5rQgc,  not  a 
subject  here,  advanced  his  pretenstons  to  Ihvour 
at  court.    The  process  was  indeed  plcasont : 
the  king  by  |>ublic  favours  arms  a  man  with 
power  by  whtch  he  doth  ^eat  things,  and  then 
those  great  things  entitle  nim  to  favour,  as  flow- 
ing mm  him,  n-hich  indeed  flowed  from  the 
kinc^'s  authority  and  lavoar  shewed  hi m .  A nd  so 
in  the  city,  upon  the  strength  of  an  old  dronken 
acquaintance,  he  seemed,  and  thereupon  pre- 
-tended  to  have  an  interest,  which  procoredhim 
the  countenanee  ofhis  maiest^'^'s  ihvour  at  court  j 
«and  tliat  turned  to  a  real  interest  in  the  city  ; 
which  in  truth  was  the  king's  authority,  and  not 
bis,  dithough,  (as  a  personal  merit)  he  assumed 
it.   But  to  conclude ;  we  are  to  consider  here, 
none  oouM  blame  the  king  for  desiring  to  put 
Aft  larpqiitioag  id  a  bottar  order ;  for  whoever 


saw  or  knew,  as  we  did,  how 
afironted  by  foction  fastsiiitMr  tipoB  the  jpyolnrr 
of  thoae  abused  towns,  would  think  iwittfr  him 
honour,  govemnient,  or  jmrsen  salh  sndMai  it. 
**  Thus  forthe  alteration  of  ofanrtctm,  how* 
ever  growing  into  abuse  (I  mean  na  to  dw  iri&» 
nagement  in  the  country  ;  for  the  eom%  to  4o 
right,  was  very  JMSt  and  esroAd  «f  tlw  town) 
were  of  no  desperate  ill  oansequenoe.    I  kmom 
it  bath  beeninevtnr  one's  mcmth  to  alfeet  tiiaa 
all  was  done  to  influence  eloctiona  to  tkm  par- 
liament; and,  aatheway  of  oiyeeton  is^thcy 
runtheooiMeqiMDceBto  SBtremity^  and  calM 
it  packing  a  parliament,  and  oorrupliiMr  the 
very  fountain  of  flie  laws.  Now  if  we  wdlptOi' 
fess  any  ingenuity^  we  must  own  that,  at  tint 
time,  tne  crown  mA  need  of  a  better  inlavst 
than  it  had  in  the  choice  of  membersi  to  main- 
tain a  due  balanoe;   that  an  advene  party 
might  not  carry  every  thing  in  tfadr  modd 
against  the  crotvn,  as  was  most  notoriooriy  the 
case  of  fhe  Oxford  and  Westminster  pariin- 
ments.    And  it  M-as  better  if  it  had,  or  ooald 
liave,  been  done  thus,  than  by  setting  up  new 
boroughs,  which  the  king  nugfat  do  at  pkamirv. 
I  wonU  have  fidks,  that  object  this,  consider 
what  is  the  conseqnence  of  splitting  freeholds 
and  scdMiming  unqualified  eouotiymeii  to  for- 


swear themsdves  to  vote  in  a  porty ;    and  who 
are  the  greatest  tiaitors  to  the  pubnc  f  But  what 
was  the  harm  if  the  best  of  thoae,  inteieated  in 
the  coauty  elections,  had  also  roioes  in  tiie  bo- 
roughs, whereby  they  might  shew  the  deluded 
not  to  81^  bribed  towns,  a  better  dioioe  than 
they  could,  or  at  least  would,  have  found  for 
themadves  ?  I  say  if  this  had  been  geneiaOy 
done,  as  it  was  not,  what  cause  was  there  to 
grumble  ?  But  it  could  not  be  done  in  the  way 
of  renewals  of  charters,  for  these  seldom  tooGa 
the  right  of  election  that  goes  most  upon  ore- 
scription,  and  is  the  same  as  in  London,  wnaU 
ever  becomes  of  the  corporation.  And  admit  the 
advanta^  in  the  election  of  a  chief  magistrate 
is  gamed  to  the  court  side  by  a  renewal,  which 
they  may  say  will  inchne  to  his  party  in  the 
niauagement  and  return :  and  will  not  they  do 
the  same,  if  they  come  in  by  a  foction,  for  &- 
vouroftbat?    On  which  side  shoidd  the  ba- 
lance turn  ?  But  hath  not  the  king  the  nomi- 
nation of  all  the  sherifis  of  counties  ^except 
one)  in  England  ?   And  yet  no  complamt  was 
then  heard  of  iiynstice,  nor  ie  the  partiaroent 
the  more  packed  for  all  that.     Extremes  are 
nei'er  to  oe  aigtied  against  the  sacred  trust  of 
government ;  for  then  we  most  have  no  power 
to  keep  the  peace,  trust  nor  government  at  aQ, 
that  is,  no  liberty,  property,  nor  aecnrity  for 
either.    For  a  power  to  «>  right  always  in- 
cludes a  power  tp  do  wrong.     I  cannot  bat 
eondodethisTeflectionwidiofaRnrmgtfai^  as 
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*  cipcMlur,  ud  hvittamoik  mkamtr  praotqwk. 

*  JM0B1  traiMgv^QBii  poniretur.' 

They  pfead  iltOy 

TItfit IB theparliuBeollioUMi 7 It 8.  «Om- 

*  MS  ooiiAidiMlincty  KwttateB,  fhmchegm,  el 

*  prifilegia  ciTitatis  predict*  tunc  dT9>u8  civi* 
« tatiB  Uuu8»  ek  eomm  sucoettorilNtt,  licet  mi 
'noil  fberiDt,  Tel   almsi  itieriat,   audioritaie 

*  medemperunnefttintificat'^ite^^ 

Then  mj  plead  tbe  confinnatiMi  oT  pefreral 
later  kinga  by  th«r  eltiteia ;  aso(* 

EmgUemy  6.  by  hia  ebarter»  dated  satfa 
October,  93  Hen.  6. 


tbe  goTemment,  at  that  time,  bad  gained  a  vast 
flln^^  by  popular  repatatkiB,  if  it  bad  gained 
•laoafimMrkgaldependanoeaiidaUiaBee  be- 
tween tiie  croiwn  and  peo|de,  so  aa  belb  sbbakl 
bare  need  tbe  geod  wifl  of  each  other,  and  fac- 
tion have  bad  no  eneoarageoiciit  to  work  the 
miachiefef  both  bv  creating  distriials,fean,  and 
joaloonea  to  dirioe  them,  a  better  senriee  had 
been  done  to  the  people  of  JSngbuid,  than  when 
th#  Capite  Tennrea  of  eatalea  were  taken  away, 
and  ft  comman  mnaasce^  tbe  excise,  planted  m 
the  room  of  them. 

^  Now,  aa  to  tbe  last  order  of  charters,  called 
legafartiaBa,  which  properly  bekmgs  to  the 
neii  reign  and  so  be yoml  my  tedder,  I  shall 
say  htile.  Bnt,  considering  that  more  especial 
counaellon  and  adjutants,  with  choice  <»m- 
minrionerB,  messengsrs  and  spin,  were  iosti- 
tated  purposely  to  manage  corporations,  for 
ciompsiwipg  elections,  and  to  humour  the  conrt 
and  oonsiMriag  who  they  were,  it  is  very 
strange  that  so  much  obloquy,  as  has  been  cast 
on  the  chureb  and  loyal  party,  should  fidl  upon 
thataccQunt:  for  it  is  most  certain  and  true 
that  the  Tories,  aa  they  were  called,  were  more 
opposite  to  those  proseedings  than  tbe  author's 
oawbialed  pary  men  were.  For  j[nnder  po^ 
pery)  at  that  time,  the  whole  machine  was  fii- 
natK ;  and  the  dengu  was  dedared  to  eompaBB 
u  fhnatic  paiiiamenl.  And  we  do  not  find  that 
afterthebappy  reTQlation,any  ofthe  persons, 
who  had  acted  notoriously  at  the  bead  of  those 
nwshapwi  counsels,  ieH  under  any  question  or 
pnmshmsnt  ftr  esaoiiple  to  others,  and  tbe 
Tsry  intentors  and  rmgbaders  were  not  so 
WQch asspoke toabont it.  Whilst thegood sir 
John  Moor,  and  nr  D.  North,  &c.  were  ocru- 
tinntod  over  and  over  again  ;  and,  if  they  bad 
■otbeen  beyond  all  exceptions  candid  in  a&  that 
they  did,  as  regukr  msffistrales  in  tbe  city, 
they  had  been  trounced  mr  it :  and  even  the 
ashes  of  the  dead  were  not  let  rest  in  peace. 
So  ibr  bath  gross  partiality  and  ammosity  to  do 
in  popular  fhetiotts  timea  of  cfaunour. 

**-Bnt«ne  aMempt,  whieb  Aaled,  shews  the 
des^  of  those  persans  who  bad  been  in  the 
iholMHis  list  agamst  King  Charles  9.  For,  in- 
atsad  of  calling  to  an  account  their  own  friends 
the  vegulmon,  who  were  hot  and  redung, 
being,  by  the  vevoHnion,  hot  just  diiven  from 
their  work,  they  took  an  occasion  to  oier  to 
Ike  pariiainent,  (y  way  of  rider,  two  clauses  ; 
Ike  cffoel  of  whom  wno  to  diaaUo  all  those 
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King  Edward  4.  by  his  charter,  dated  9lh 
November,  S  Ed.  4. 

King  Henry  7.  by  his  charter,  dated  $drd 
July,  80  H.  7. 

King  James  1.  by  his  diarter,  dated  S5lh 
Sentember,  6  Jac!  1. 

King  Charles  1*  by  bis  charter,  dated  18tb 
October,  14  C.  1. 

King  Cbaries  8.  by  bis  charter,  dat^d  24th 
January,  15  C.  2. 

Ac  to  marranto  they  ^laim  to  be,  and  are  a 
body  oolitic,  &c.  and  traverse  their  usurping 
upon  tnc  king. 

persons,  who  bad  been  concerned  in  the  sur- 
renders and  renewals  of  cbartenB,  from  voting 
in  elections  of  metobera  to  serve  in  parliament.. 
These  carried  a  refrospectim  into  that  king'O 
reign  long  before  tbe  aotises  justly  complained 
of;  and  when  grand  jury  men  and  justices  of 
the  peace,  and  soon  atier,  most  of  the  intelli- 
gent loyal  party  had  interested  themselves  for 
obtaining  a  reibrmation  of  some  wretched  and 
meraenary  corporations ;  and  tlie  humour  was. 
so  genera],  that  the  few  of  any  account  in  the 
nation,  who  were  desirous  to  be  owned  for 
royalists,  whether  for  real  opinion,  or  following 
the  example  of  others,  or  out  of  a  gaiety  of 
behaviour  on  the  government  side,  as  it  was  a 
mode  then  (and  tbe  like  hath  been  more  than 
once  since)  but  were  all,  one  way  or  other,  con- 
cerned in  those  affairs.  I  say  all  these,  mudb 
tbe  greater  and  more  valuable  part  of  the  na- 
tion, were  to  be  swept  out  of  their  right  of  vou 
ing  at  eleotiona  aM  at  once ;  and  that,  wi^out 
any  summons,  charge,  or  hearing,  or  any  sen- 
tence oft  delict  passed  u|)on  them.  This  must 
have  procured  rare  elections  for  tbe  cbureh  aufl 
monarchy.  But,  after  diverse  and  great  de* 
bates,  these  swiufing  clauses  were  thrown  out 
of  the  house.  Now  let  tbe  indifierent  judge 
who  were  the  parliament  packers.  But  1  must 
not  forget  one  thing,  which  is  lor  tbe  honour 
of  some  of  the  bisbfljis,  then  newly  dcprised, 
who  in  the  former  reign,  baaearded  their  per- 
sons  and  estates  (then  flourishing)  for  the  de- 
fence of  the  Church  of  £n^;lan4  agamst  Po- 
pery :  Now,  although  depnved  of  aH  exercise 
of  authority  and  revenues,  employed  their  en- 
deavoura  to  preserve  it  against  the  fiuiatios. 
For  they  directed  their  conversation  all  tbey 
could  (and  they  had  nothing  else  left  them)  to 
make  gentlemen  sensible  of  the  flesign  and 
huge  scope  of  this  project,  and  one  of  them  in 
particular  procured  the  writer  of  these  papers 
to  publish  a  small  pamphlet,  while  the  matter 
was  depeadiog,  to  expose  tlie  wretchedness  of 
these  clauses,  which  man^  thought  went  a 
great  way  in  creating  a  right  understanding 
of  tbem.  For  the  promoters  wore  very 
angry,  and  caused  to  be  wrote  an  invective 
by  way  of  answer,  letting  iy ,  at  all  adventures, 
against  a  noble  peer  (lately  created  of  Guem* 
sey)  supposed  to  be  the  author  of  it,  w»ih  as 
much  justice  as  aU  the  rest, 

'*  So  mudi  of  the  business  of  dftartsn  9t 
huge.     I  BUghl  hnre  made  waywtH  w«k 
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JI.  As  to  the  baTinsr,  eJecdog,  making,  and 
coDstitutiug  Sherifij  of  Loudoa  aua  IVIid- 
dlesex,  they  plead, 

Thai  tbey  are,  and  time  oat  of  mind  were,  a 
bod}'  politic  and  corporate,  as  well  by  the  name 
of  Mayor    and  Commonalty,   and  Citizens, 

enough,  if  I  had  gone  aboat  to  have  gathered 
all  the  particular  cases,  with  their  ciroam- 
stances,  which  woak)  have  made  a  just  vohmie, 
to  be  wished  for  rather  than  ex()ected.  But 
the  author,  whom  1  am  obliged  to  wait  upon, 
hath  thought  lit  to  touch  only  the  case  of  Lon- 
<km  upon  ^e  Cloo  Warranto  prosecuted  against 
that  great  city  ;  and  I  shall  join  issue  with  him 
there,  and  consent  that  the  justice  of  the  pro- 
ceeding, and  the  honesty  of  his  account,  shall 
he  determmed  aiscording  to  the  state  of  that. 
This  great  city  was  among  the  earliest  that 
were  questioned  at  law  tor  forfeiture;  and  I 
riuUl  venture  to  say  with  more  of  reason  than 
any  other  in  England.  For  what,  in  the  name 
of  justiee,  had  the  gOTemment  to  do  when 
Ignoramaswas  mounted  in  Cathedra,  and  there 
was  a  declared  stop  put  to  alt  state  criminal 
law,  to  say  nothing  of  the  ordinary  and  civil 
course,  and  how  factiously  partial  it  was  carried 
on  in  London  and  Middlesex  P  It  was  indeed 
n  dangeroos  case  to  the  public,  and,  in  other 
limes,  had  probably  introduced  precedents  of 
nuthority  and  prerogative  that  would  have 
lasted  longer  than  that  law*suitdfd.  Ill  ac- 
tions give  colour  to  misofaievou's  precedents ; 
and  there  are  scurvy  maxims,  as  *  omnia  dat 
*  qui  justa  negat ;  quod  remedio  destituitur  ipsa 
'  re  valet,'  and  the  like  Some  governments 
have  resorted  to  force,  and  justified  it  upon  the 
bare  pretence  of  less  than  was  true  here.  The 
city  of  London  and  county  of  Middlesex,  re- 
specting the  safety  of  the  gt>%'emment,  as  it 
should  be  guarded  by  law,  is  of  the  last  conse* 
quence  to  the  crown  ;  because  the  govern- 
incnt  resides  there,  and  all  its  enemies  gather 
about  it.  It  is  an  unparalleled  error  4)fpolitl«s 
In  the  people,  when  Aey  think  to  deprive  their 
gnvemmentof  the  power  of  pumshme  eapital 
oifences  by  law,  and  no  less  when  such  course 
is  taken  to  discourage  it  by  popular  misconr- 
structions  and  calumnies,  as  it  was  scandalous- 
ly done  in  this  instance,  and,  by  the  autlmr, 
rsiterated ;  I  hope  there  will  never  be  known 
ihe  like  ioHy.  1  desire  to  ask  the  most  dis- 
aatisfied  person,  when  wrong  is  done,  what  is 
the  course,  going  to  law,  compnlsioii,  or  fight- 
ing ?  ^nd,  presuming  the  answer,  I  ask 
farther,  whether,  after  the  sovereign  and  his 
authority  were  so  outrageously  insulte<l,  was 
•it  not  an  instance  of  a  just  and  gracious  govern- 
ment to  decline  the  use  of  power  upon  the 
rtason  of  necessity,  and  rtsort  to  the  law  befin>e 
judges  sworn,  and  to  pursue  it  in  all  the  forms 
of  proceias  and  s|iecial  pleading  ?  Government  is 
tn  a  ver;r  hard  case  if,  having  both  right  and 
power.  It  may  not  make  use  ofeither.  It  hath 
a  ridicalotts  phiz,  like  thefaMe  of  the  old  man, 
Ims  ass,  and  a  boy,  before  the  iaconsiitible  Tul- 


*  qinm  pernomen  civimi  LoDiao.'  And  Aat 
king  John,  by  his  Mlara  patents  under  the 
great  seal  of  England,  in  court  prodiMcil,  dated 
5th  Julii,  anno  regni  sai  prinM,  granted  to  tfcn 
citizens  of  Londmi,  that  th^  should  have  tbe 
electing,  making,  and  constituting  sheriffi»  ot 

London  and  Middlesex  imperpttMtm. 

I  II..       ■■       1       ■■        i» 

gar.  It  is  the  part  thcfcfiire  of  indifimBt  tiBties 
to  take  things  wht,  and  defer  notfaing  to  the 
prejudices,  that  faction,  to  justify  tbemadvesy 
would  oast  upon  their  bettees,  espiecialiy  in  the 
way  here  before  us,  by  seltin)r  up  a  tool  af  a 
writer  to  metamottohese  tbe  Imds  of  the  ti 
into  what  he  calls  Complete  Histerf . 

**  As  for  the  forms  of*  the 
the  city  of  London,  and  tbe  nMtten  of 
argued  pro  aad  roa,  with  the  jodgea  final 
tenoe  that  the  oorporatioo  of  the  city  be  aetzod 
into  the  king's  faaiids ;  the  whole  is  at  laive  in 
print  in  a  folio  volume,  being  a  &inoiu  law- 
case  which  every  one  may  stiMy  that  ia  ao  ifis- 
posed.  Therefore  I  shaU  not  nmke  any  formal 
report  of  it,  but  touch  the  principal  mattatu  in  an 
historical  way  only.  An#  first,  as  to  tfiotaw, 
upon  which  the  process  was  groundcdl  ;  which 
was  that  all  franchises  whatever,  derived  finom 
the  crown,  are  fbrteiledby  abuser;  than  which 
nothing  is  more  trite  in  the  law  hooka,  bat 
more  espedaUy  such  as  osocem  the  conaerra^ 
tion  of  the  peace  and  justice.  Then,  thni  the 
corporation  was  a  fraachise  derived  firoiQ  the 
crown,  and,  for  every  unlawful  act  done  by  the 
body,  was  seisable,  for^e  abuser,  aa  forfeited. 
So  was  the  law  taken  to  be :  Aafbr  thelhct,  it 
appeared  the  oorporatiott  had  doBediyerse  oo- 
lawlul  foots ;  and,  about  the  time,  there  was  a 
paper  handed  to  and  fro,  that  contaiticd  ten  or 
twelve  mis-fesisaaces,  which  were  preaiuncd 
would  amount  to  a  fort eiture :  But  not  all  with 
equal  cleamess :  lor  some  admitted  of  dinmle. 
As,'  for  inatanoe,  this,  that  they  permitted  and 
did  not  suppress  the  ootrageooa  tumults  in  the 
city.  For  the  corporation,  being  entmsiedby 
their  magistrates  to  preserve  peace  in  the  city, 
ought  not  to  M^ffier  tumults,  hat  to  supprcafc  and 
punish  them  ;  which  they  did  not  ao  mocfa  as 
eodeavourto  do.  But  then  the  coimsd  for  the 
city  might  have  stood  upon  it,  that  that 
was  the  foultof  the  magistrates,  and  not  of  the 
body,  and  that  they,  in  tlieir  persons,  ought  to 
be  punished  for  their  fiuih,  and  not  the  oorpo- 
rate-body.  To  prevent  aU  colour  of  i*i<^M^^ 
upon  such  accounts,  care  was  taken  to  selsct 
two  fbcts,  to  be  assigned  for  forfettnre,  whidi 
were  unquestionably  unlawftil,  and  indubitably 
the  proper  acts  of  the  corporation. 

'^  The  first  of  these  was  a  petition  of  the  city, 
fimmod  and  ordered  by  the  comnma  eonncil,  to 
tile  king  for.  sitting  of  the  pariiamont.  In 
which  they  accuse  the  kingdmeotly  of  miago- 
vemment,  and  stopping  the  public  jmrtioe  of  tbe 
nation,  with  other  aSooiinabie  refleotnig  ex- 
pressions; all  which  in  fbll  form  the  common 
council  ordered  to  be  printed ;  and  it  was  post- 
ed up  in  the  carfoura  and  poUic  niaoes  of  resort 
intne  city;  which  wni  a  piMcation  witha 
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Then  they  plead  this  liberty  and  franehuie 
confirmed  to  Ibem  by  all  the  aforementioBed 
Btattttea  and  dnrters,  ae  eo  warranto  they 
jdaini  to  make  and  constitute 


III.  As  to  die  Mayors  and  Aldermen  being 
Justices  of  the  Peace,  and  holding  Ses- 
sions, they  pleady 

That -the  city  is,  and  time  oat  of  mind  was, 
an  ancient  city  and  county,  and  tiie  dtizens  a 
body  politic. 

That  king  Charles  the  First,  by  his  lett^ 
patents,  dated  16th  October,  14  Oar.  1,  granted 

intness.  The  other  forfeiture  was  by  like 
Older  raising  money  upon  the  king's  subjects 
coming  to  the  puMic  markets,  at  n^  as  they 
were  pleased  to  tax ;  which  markets  are  ftee 
for  all  people,  and  may  not  be  turned  into  a 
fand  of  revenue  at  the  pleasure  of  the  corpora- 
tion. These  forfeitures  were  no  peocadillo 
trifles ;  but  small  or  gpreat  alters  not  the  case, 
for  it  is  not  raine,  but  legality  makes  the  ques- 
tion :  For  the  least  unlawful  act  is  a  forfeiture 
as  truly  as  the  greatest.  It  was  enough  if 
those  focts,  that  were  asssigned,  would  not 
admit  of  any  colourable  dispute.  The  cause 
depended  a  long  time  upon  the  forms  of  spedal 
pleading,  in  oraer  to  come  to  proper  issues, 
whether  to'  the  court  by  demurrer  or  to  the 
county  for  trial ;  and  of  all  the  aeveral  pleas; 
bars,  r^oinders,  rebntters,  surrebuttnrs,-  &:c. 
the  pabKc  were  made  judges  bv  the  faTour  of 
the  press  that  sent  them  forth  in  the  yery 
words,  and  an  EngKsh  translation  annexed; 
whieh  jargon  was  conned  oyer  by  the  common 
people  wtth  •wonderful  seriousness.  There 
was  to  be  seen  the  whole  fobric  of  Oates's 
plot,  and  the  eases,  of  the  criminals,  particidarly 
the  fiye  lords  in  the  Tower  under  impeachment, 
ready  for  trial  when  the  parliament  should 
meet,  which  was  pleaded  in  justiiioation  of  the 
libellotts  petition :  What  could  resist  that  pow- 
erful charm  ?  The  learned  counsel  could  plead 
in  form  a  jostification  of  a  scandal  upon  the 
king  posted  in  print,  that  knew  by  law  no  jus- 
tifmtion  can  be  pleaded  e?en  in  a  case  of  Scan- 
dahtm  Magnatum  against  a  peer.  And  when 
the  law  says  expressly  that  the  king  can  do  no 
wrong,  how  comes  it  to  be  lawful  or  toleraUe 
lo  accuse  him  for  haying  done*  it  ?  But  where 
faction  has  to  do,  every  thing  must  give  way  ; 
and  all,  that  is  for  tbem,  is  reguhir  and  just, 
•nd  nothing  eba 

**  In  fine  the  counsel  for  the  city  did  not 
think  fit  to  deny  the  facts  assigned  for  the  for- 
feiture, whereby  issue  might  have  been  joined, 
and  a  trial  had  to  prove  them.  But,  in  the 
caant  of  the  especdal  pleading,  the  fac^  were 
confessed  by  insisting  to  the  court  that  the  same 
did  not  amount  to  a  tbrfieiture ;  and  in  fine,  the 
issue  was  joined  to  the  conrt  by  way  of  demur- 
rer, which  admitting  the  faots  to  be  true,  fbr- 
f^eiUire,  or  not,  was  the  only  question.  This 
much  shortened  the  cause ;  for  nothing  was  to 
be  done  by  the  court  but  to  hear  arguments, 
•ad,   afier  cQiiaid«ratioD»  to  giye  judgoMot. 


to  the  mayor  and  commonal^,  and  citizens  of 
the  city  of  London,  That  the  mayor  and  alder- 
men of  London,  such  of  them  as  had  been 
maj^ora,  should  be  justices  of  the  peace,  and 
should  hold  sessions,  €t  eo  warranto  they  claim 
to  be  justices,  and  hold  sessions. 

Respont. 

To  this  Plea  the  Attorney  General  replies. 
And  as.  to  tlie  Mayor  and  Commonalty,  and 
Citizens  of  London,  being  a  Body  Politic  and 
Corporate, 

And,  accordingly,  time  was  given  lo  the  coun* 
sel,  term  after  term,  and  solemn  prolix  argu-. 
inents  heard  twice ;  and  then  afier  a  consi- 
derable time  past,  the  court  -gave  judgment 
Sr  the  king ;  that  the  franchises  should  be 
izedinto  the  king's  hands.  All  which  maXf 
^e^s  are  punctually,  as  to  times  and  ciroum- 
stances,  published  in  the  print;  therefore  I 
rsfer  to  them,  being  not  in  my  scope,  which  in 
chiefly  to  explain  so.  much  as  may  dissolve  the 
auihor*s.  sophistical  libel.  Ami  that  will  re- 
quire some  material  passages  to  be  more  par- 
ticularly related. 

'*  And  first,  as  to  the  defence,  I  did  not  find 
that  the  city  counsel  insisted  on  any  thing  ma- 
terially, tlwt  went  to  the  whole  case,  but  only 
this,  vis.  That  a  corporation  was  immortal,  and 
diStelyahle  only  by  the  act  cf  God,  as  by  the 
natoral  deaths  of  aU  the  members.  But,  as  to 
the  .particular  facts,  they  said  the  common 
council  were  but  the  ciW^s  deputies,  and  a 
principal  is  not.  punashabte  for  crimes  of  hia 
deputy;  so  they  mighteommit  any  misdem^an- 
nors,  and  the  city  be  not  the  least  afiected  by 
it.  And,  aa  to  their  markets,  they  had  a 
custom  to  make  by-laws,  and  the  common 
council  taxed  the  market  folks  by  way  of  by* 
law.  This  was  the  marrow  of  their  defence  ;• 
but  it  is  spread  very*  thin,  and,  in  the  argu- 
ments, lanled  with  a  world  of  quotations,  in 
which  the  other  side  were  not  wanting.  For 
the  counsel  for  the  king  at  large  insisted  that  a 
corporation  is  a  franchise,  and,  in  all  the  books 
and  Uuo  Warranto  cases,  paneth  under  ^at 
title;  and  whatever  it  is,  it  is  capable  of  no 
amendment  but  seizure,  it  must  be  lawless  or 
seizable ;  and,  for  the  notion  of  immortality, 
it  is  a  chimera  of  invention,  absokitely  a 
stranger,  to  the  law  and  the  law-books.  That 
the  common  council  was  the  representative 
body  of  the  city  CenrparalUer  Congregaii^ 
and  the  only  means  by  which  the  city,  as  a 
corporation^  can  act  coctraordinarily  to  bind 
themsefves  and  all  the  members.  And,  as  for 
by-laws,  grant  all  they  say,  they  can  extend 
no  fiwther  than  to  conclude  their  own  members, 
but  not  to  tax  the  people  of  England  for  .coming 
amongst  them  on  their  lawful  occasions.  But 
aa  it  happens  in  all  great  cases,  where  reason 
and  justice  is' wanted,  a  face  of  assurance  is  the 
Sunoedaneom ;  so  here,  there  could  be  no  law 
so  plain  as  to  convince  a  port  v  that  the  city  was 
in  the  wrong  in  any  thing,  Decause  they  wet*- 


reiolredt  right  or  uTOOg,  h  sboald  not  be 
•o;  ud  if  they  luui  credit  with  the  vuU 
mr,  or  members  sulficieDt  to  sustain  a  cla- 
mow,  it  was  the  same  thing,  m  their 
aoowint,  as  if  they  won  in  the  right.  And 
they  by  their  midtifrrioua  inTsnting,  and 
lying,  communicated,  after  the  manner  of 
tneir  peliey,  lo  aU  people,  and  in  all  places 
whertfthey  had  any  accet«  by  partv,  they  went 
n  great  way  to  pomess  all  people  that  tins  pro- 
ceeding against  lAmdnn  waif  a  ttrannous  pro- 
ject of  the  comt :  And  iP  tlM*  MH*a*fiion,  or  rather 
necessity  of  it,  had  not  bfen  irio«terident  be- 
fore the  ojes  of  ail  men,  they  had  made  Tery 
iH  use  ef  it4w  to  con^eqticnces.  But  there  was 
then  enough  of  the  chnrch  and  loyal  party  in 
Ml  credit  at  that  time,  espectally  dtixens,  to 
flteoi  thai  orage  of  faction.  But  yet  the  im- 
pressions were  not  blight;  for  nothing  is  so  de- 
ceitful as  popular  opinions  of  the  vulgar  in 
popular  matters ;  and  there  is  aothmg  so  Ibnd 
m  thooi,  which,  more  or  Usm^  m  not  ibmid 
in  some  persons  of  quality  aad  literature  emi- 
nent in  iW  time,  o?  wh<4i  cne  would  eipeet 


4« 


It  ia^  not  to  be  imagionl  that  the  ^ 
taaded  the  least  ham  to  the  eity  itself  by  this 
jmignent ;  and  OMMt  of  the  dtmens  of  credit 
were  thereof  satisAed,  and  ready  to  hare  trust- 
ed the  king;  and  they  were  in  the  right,  Ibr 
die  king  daoBived  them  in  nothing,  as  wiH 
•pear.  IntheirstphMe,  cara  wasbad  ofthe 
city  tkal  the  jttdnMot,  pranoooced  upon  the 
Qao  Warraalo,  should  not  be  entafed  upon  the 


record  of  the  pUa,  tiM  biB_mitfealy*s  nle^suio 


^heoM  be  ftr^er  known.  This  was 
tion,  lest  sonwcu8lo«a  or  doties,  that  depend- 
ed on  the  csrperale  capacity,  might  fall  and 
net  reme  open  a  regrant.  Ana  it  also  nve 
the  city  time  to  adnw  among  theaasebcs  i£eut 
ranewmg  their  charter,  as  might  be  done  with 
conirmation  ef  the  oki,  and  grant  vf  eome  new 
privileges..  Bnt,  as  to  the  governing  part,  ami 
Che  law,  the  king  required  some  regulatiene 
ahould  be  made,  for  obviaitiBg  Uie  recmdes- 
oence,  of  those  Ignoramus  aboaca,  Ibr  the 
ftitnre,  that  had  toen  so  soandahius  beCbre. 
And  people  were  genendlysalHied  it  bad  bemi 
their  wisest  course  to  hai«  done  it  out  of  hand, 
lest  somewhat  might  have  happened  in  tiie  in- 
Isrim  to  their  prejudice  which  they  HMht  not 
dream  of.  But  matters  of  this  nature,  m  their 
proper  times,  see  so  nice  thatahey  do  notndmit 
of  a  wise  iateiposiliott  ef  pamicnIaT  peraons  of 
the  body;  ferifitbe  the  interest  of  a  paity  to 
oppose  aU  reaaomOile settlement,  nothmgwill 
be  so  liable  to  auscanslraction,  andfto  be  do- 
ftmed  with  ill  hmgoage,  as  the  most  prudsat 
pvopeaitions,  tendmgtbat  way,  will  be.  Jtis 
mo  new  nor  strange  thing,  m  greal  citisa,  ftr 
wiadontte  be  anie  ^npepuhv  mid  ialbiM«ui| 
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Pint  takes  iasoe,  that  they  Mver  were  a  and  eer peiata,  aad  by  laaeoa  tlwreaf  to  hare 

body  corporate,  and  for  this  pots  himself  open  power  end  alheiifcy  la  cenveoale  aad  aasem- 

the  country.    Aad  then  goes  over  and  pleeos.  me,  and  make  bws  and  erdinancea,  not  con- 

Thatthe  mayor,  commonalty,  and  citizcnB,  trarylothelawaef  the  kbigdMii,  far  the  batten 

ing  upon  fhetniielves  to  be  a  body  politic  government  of  the  city  and  citizens,  and  for 

therefore  the  wtseat  Citizens  were  passive,  and 
let  matten  drive ;  they  themselves  going  no 
whit  Ihster  than  the  eenmion  herd.  Bnt,  altiY 
jadgment  proneanced,  the  coflmnon  ooimcti 
thought  fit  to  agree  that  an  bumble  petition 
shooid  be  presented  to  the  king,  it  vtm  con- 
ceived in  general  terma,  begging  his  majesty'* 
iuudon  and  iavour  to  the  disl^eBud  dty .  llie 
ord-mayor,  with  the  sidenncn,  waited  opon 
the  king  with  the  aetitHNi,  and  hnmbly  present- 
ed it  to  him  at  nuidnr.  And  therenpon  the 
Lord  Keeper  North  siguified  his  mqjcsty'B 
pleaaure  to  them  in  a  solemn  speech,  which 
states  the  condition  of  the  whele  affair,  wi.h 
the  reasons,  better  than  1  can  pretemi  to  de^ 
and  as  riiortlv  as  it  can  Mel  be 
therrlbre,  almongh  it  is  in  print 
eoce,  I  shall  subjoin  it  veibelim  as  it 
June  18, 1668.  And  this  1  am  mere  indmed 
to  do,  because  our  anther  and  I  are  to  imve 
seme  sharp  words  about  it 

'' '  My  Lord  Mayor;  I  am,  by  the  khug'e 
commsiid,  to  tell  you,  that  he  hath  conaidcied 
the  humble  petition  of  the  city  of  innisD, 
where  so  many  of  the  present  magistretsay  and 
other  eminent  citisens,  are  ef  wndouhud 
loyalty  and  affection  to  his  service,  that,  far 
their  sakes,  lua  maieaty  will  shew  the  d^  alt 
the  favour  they  can  reasonahly  desire.— It 
very  long  bcmre  his  wyiity  took  m 
to  question  their  charter ;  it  was  not  the 
tiemi  diseonrsea  in  coflSee- houses,  the 
ahfas  pampUelB  and  libels  daily  pnbliehed  and 
disponed  thence  into  all  ports  ef  the  Idngdoaa^ 
the  outrageous  tumults  in  the  streits,  nor  the 
afironts  Si  his  conrls  ef  jnaliee  coold  maise 
him  do  it.  His  majestji  had  patience  tifl  dis- 
orders were  grown  to  thnt  height,  that  nothmig 
lem  seemed  to  be  deaigned  man  a  nrin  lo  the 
goveriunent  bsth  in  dbuit^  and  slatn*  Fee 
the  factions  party  wiere  net  romiiit  widi  the 
practice  of  tneae  iaaelencea,  bnt  fudmiOMiid 
to  base  them  publicly  cenmsaanoed  by  the 
magistrates,  and,  Ihr  that  end,  in  all  eleettonaii 
they  stidcled  to  choose  the  asosfe  dieaflented 
into  offices,  and  carried  themndves  with  Ant 
heat  and  vielsncsi,  that  it  was  a  tarror  to  nH 
sober  and  discreet  cttisens ;  and  the  city  wee 
so  unhappily  divided  mto  patties,  that  there 
was  no  likehhoed  it  could  retnm  inteorder»  se 
lony  as  the  fcctious  retained  any  henes  of  pm- 
cnmg'the  eleotions  of  magittiaifn  or  their  < 
pmty,  lor  their  isepunity.— It  %vBS  highi 
to  pnt  a  Slop  to  this  growing  evil ;  thm 
it  neceasary  for  has  majesty  ta  eiii|iiire  into 
their  abuse  of  Ivanchises,  tiiat  it  might  l»  in 
his  power  to  make  a  rcgnlataan  tanlicisnt  to 
restore  the  eity  to  its  jbrmer  good  gqwrernmimlL 
It  was  not  for  vthe  punishment,  but  merely 
Ibr  dm  good  of  the  dty  thai  the  kmg  took  tkn 
MdaDwhe  hntkehtuned  juriigiMni 
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don  rqxMed,  MBiimed  an  nalawfiil  and  oBjost 
aothority  to  levy  money  upon  the  krog'a  rob. 
jecte,  to  their  own  proper  use,  by  colour  of 
laws  and  ordiBancea  by  them  de  facte  ortlained 

*  aad  if  die  court  shall  disapprove  such  second 

*  choice,  they  may  appoint  in  their  room. 
**  •  r.  The  justices  of  the  pence  to  be  by  dm 

*  king's  commiflsion,  which  his  majesty  will 
« grant  aceordtiy  to  the  usual  method,  unless 

<  upon  extraordinary  occasions,  when  his  ma- 
'  jesty  shall  think  it  necessary  tor  his  sernoe. 

••  •  These  matters  are  to  be  settled  in  ooch 

*  manner,  as  shall  be  approred  by  his  majesty  V 

<  attorney  and  solieilor  general  and  counsel 

*  leametl  in  the  law. 
*' «  My  Lord  Blayor ;  These  regulations  bemg 

<  made,  fais  mi^jesty  will  not  only  pardon  the 
'  prosecotion,  but  confinn  the  Charier  in  sudi 

*  manner  aa  may  be  consistent  with  diem. 
*' « Thecitjoughttokxdcnponthisasa 

*  condescension  on  his  m^esty's  part,  it  < 
'  but  in  the  nature  of  a  reservation  of  a  «.^«. 

*  port  of  what  is  already  in  his  power  by  the 

*  Judgment,  and  cf  those  things -wlueh  conduce 

*  as  much  to  dieirown  good  and  quiet  as  to  his 
'  ssrrice.  If  the  city  Aould  locrfc  upon  it  with 
« anodter  eye,  and  neglect  a  medy  compliance^ 
^  yet  his  majesty  IvaUi  done  his  part,  and  de^ 

*  monstratedhis  affection  to  the  ci^  by  giring 

<  them  this  opportunity.  And  if  there  shab  bo 
« any  heavy  consequence  of  this  judgment, 
'  which  it  wiH  behore  you  wdl  to  consiiter,  the 

*  fault  wiH  lie  at  their  door  in  whose  power  it 
'  now  is  to  bringdus  matter  to  an  happy  con* 

*  elusion. 

''« Mr  Lord  Mayor ;   The  term  draws  near 
'  an  end,  and  Midsummer-day  is  at  hand,  whei^ 

*  some  of  the  officers  use  to  be  chosen^  whereof 

*  his  maje^  will  resenre  the  approbation  ^ 

*  therefore  it  hi  his  majesty's  pleasure  that  you 

*  return  to  the  dty  and  consult  the  common 

*  counci],  that  he  nmy  speedily  know  your  re* 

*  solution  hereupon,  and  aooordbigly  giw^  hi» 

*  directions.    Tkat  you  may  see  the  king  is* 

*  in  earnest,  and  the  matter  is  not  capable  of 

*  delay,  I  am  oonmianded  to  let  you  know 
^  that  he  hath  given  order  to  his  attorney  ge- 

*  neral  to  enter  up  judgment  on  Saturday  next, 

*  unless  yon  prevent  it  by  ytiur  compliance  in 

*  ^  theseparacnlars.' 
"  The  whole  speech  thus  lying  open  belbw 

us,  I  shdl  demonstrate  that  the  author  hathr 
most  disingenuously  and  shamefully,  not  only 
left  out  but  perverted  to  libel  his  majesr^ 
most  graciousregards  for  the  good  and  welfttre 
of  the  city,  by  observing  some  matters  ;  anil 
first  his  note  upon  what  was  declared  at  pro- 
nouncing the  judgment,  that  by  the  king's  spo- 
cialorder,  the  judgment  was  not  to  be  eotevfd 
dllii^er  order.  Now,  says  he,  this  wa^  ge- 
nerally  boked  upon  to  make  the  citixens  r^Lp 
iheir  own  liberties,  instead  of  beiiMjr  condenanefi 
to  a  deprivation  of  them.  Here  is  poison  ga- 
thered from  a  flower,  that  is  constitimg  ^  g^h 
cioos  tenderness,  which  I  can  affirm  kpov- 
ingly  to  be'truly  and  feaMy-sucb,  to  be  a  Ma- 


preservmg  the  ktng'a  peace— Under  ctdonr 
^nd  pretext  thereof,  hut  respeding  only  their 
private  gain  vid  profit,  and  against  the  tmat 
m  a  tody  corporate  by  the  htws  of  diis  king* 

■  in  a  Quo  Warranto,  it  is  not  his  intenden  to 

*  pr^iulioa  diem  either  in  their  properties  or 

*  customs.  Nay,  lest  the  entry  of  the  judg- 
« ment  upon  record  might  have  fttd  conse- 
*'ouence  to  them,  his  mMca^  was  so  tender  of 

*  diem,  that  he  caused  Mr.  Attorney  to  Ibrbear 

*  the  same  at  jiresent,  that  the  city  might  have 

*  dme  to  oonsider  dieir  condition. 

^<  <  My  lord ;  I  must  needs  say  the  city  hath 

*  not  been  so  well  advised  to  delhr  their  applica- 

*  tion  to  his  majesty  so  loqg,  even  till  the  court 

*  hath  pronounced  ju<^paient ;  it  had  been  done 

*  with  a  much  better  grwce  if  it  had  been  more 
'early.  His  majesty^s  afiecdon  for  the  city  is 
*too  great  to  re^  their  suit  for  that  cause. 
«  But,  for  thai  reason,  you  wUl  have  less  time, 

*  to  deliberate  upon  the  particulars  the  king 

*  doth  require  of  you  :  And  indeed  there  wiU 

*  be  litde  need  of  delfteration ;  for  his  majesty 

*  bath  res<^ed  to  make  the  aheraliDnsas  few 

*  and  as  easy,  aa  mi^  be  consistent  with  the 

*  good  government  of  the  city,  and  peace  of 
"the  kingdom. 

"  •  His  majesty  requires  your  submission  to 

*  these  recrobtioos: 

"  •  1.  That  no  lord  mayar,  sherifT,  recorder, 

*  common  seryeant,  town^derk,  or  coroner  of 

*  the  dty  of  Iy>ndoD,  or  steward  of  the  borough 
«  of  JSoudiwarkyShallbe  capable  of,  or  be  ad- 

*  mitted  to  the  exercise  of  their  respective 

*  offices,  befiire  his  majesty  shall  have  iqi|>roved 

*  them  under  bis  sign  manual. 

*' '  2.  That  if  his  majesty  shaD  disapprovethe 

*  choice  of  any  person  to  be  lord  mayor,  and 

*  signify  the  same,  under  his  sign  manual  to 

*  the  tord  mayor,  or  in  de&ult  of  a  lord  mayor, 

*  to  the  recorder  or  senior  aldermaa,  the  city 

*  shall  within  one  wedc  proceed  to  a  new  choice ; 
«  and  tf  bis  majesty  shall  in  like  manner  dis- 
'  ^fTove  the  second  choice,  his  majesty  may, 

*  if  be  so  please,  nominate  a  person  to  be  lord 

*  mayor  for  the  ensuing  year. 

'*  '3.  If  his  mqjesty  shall  in  like  manner  dis- 

*  approve  the  persons  chosen  to  be  shenfls,  or 

*  either  ef  tbem,  his  majesty  may  appoint  per- 

*  sons  to  be  sherifls  for  the  ensuing  year  by 

*  commisaiott  if  he  so  please. 

^  *  4.  Nevertheless  the  election  of  these  offi- 

*  cers  may  be  according  to  the  ancient  usages  of 
'  the  city  with  these  restrictions. 

*'  *  5.  The  lord  mayor  and  court  of  aldermen 
•may,  widi  leave  of  his  majesty,  displace  any 
'^alderman,  recorder,  common  serjeant,  town- 
«  clerk,  coroner  of  the  said  dty,  and  steward  of 

*  the  said  borough. 

"  •  6.  Upon  any  election  of  any  alderman,  if 

*  ai^  of  the  persons,  that  shall  be  pre$enteid  to 

*  the  court  or  aldermen  by  the  ward,  shall  be 

*  adjudi^ed  unfit :  upon  such  /leclanition  by 
'  the  said  court,  tbe  ward  shall  proceeil  to  the 

*  choice  of  other  persons  in  the  room-  of  such, 

*  or  so  many  of  tbma  aa  are  so  disapproved, 
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or  established ;  and  in  prcMecbtifln  and  exacu- 
tion  of  such  iUc|^l  and  uiQast  power  and  au- 
thority by  them  usurped,  17th  of  September, 
36  Car.  3|  in  their  common  conncil  aswmbled, 

cherous  wile^  and  >withoa|  the  least  symptom  of 
e^dence  to  prove  what  he  says.  It  ts  both 
foolish  and  tol«e :  For  the  condemnation  was 
perfect  by  the  judgment  nronounoed ;  hot 
the  consequences  of  the  ju^^ment,  recorded, 
oonoetncd  only  the  city,  aim  not  the  king: 
Nay,  the  king,  and  also  the  people  in  general, 
might  have  gained  by  either  a  devolution  or 
extinctioo  ot  some  payments,  whereof  the 
right  discxutinued,  but  an  hour,  were  irrecove- 
rf3»ly  k>st  to  the  city.  And  the  care  of  those 
and  that  it  might  be  m  his  majesty's  power  en- 
tirely to  redintegrate  the  city,  whose  diminu- 
tion m  any  thing  lie  did  not  desire,  they  be- 
having themselves  dutifully,  was  the  true  rea- 
aoo  of  the  suspension.  And  this  piece  of  ma- 
, lice  IS  screened  under  *  it  was  looked  upon,'  tliat 
is  by  such  as  saw  with  libellous  s|i|ectacles, 
that  tincted  all  objects  according  to  their  colour. 

^*  llien  he  has  left  out  all  me  introductory 
part  of  the  speech,  which  shews  the  necessity, 
integrity,  and  good  wiQ  of  the  king  in  his  pro- 
ceemng :  But  one  must  excuse  him,  for  that 
was  none  of  his  business.  But  he  finds  ano- 
ther reason  for  the  suspension.  Thus  he  bro- 
kenly states  it  in  words  of  the  speech.     *■  That' 

though  *  the  kingbad  obtained  judgment,' 

'  it  Has  not  his  intent  to  prejudice  them  in  their 
*  properties  or  customs. '  The  malicious  tendency 
of  this  sentence  is  not  obvious ;  but  it  consislB 
in  this,  that  the  king  knew  the  judgment  itself 
was  a  prejudice,  tint  is  a  wrong,  to  the  city  in 
iheir  properties  and  customs.  We  are,  by  bis 
text,  to  understand  the  matter  so,  although  no- 
tbuig  can  be  more  alien  in  sense,  than  mat  is, 
to  the  purport  of  the  speech.  But  the  meta^ 
morphosis  isdexteronsly  made,  by  a  petit  alte- 
ration of  the  word  *  though'  put  m  the  place  of 
'*  now.'  Which  ought  to  be  well  attended  to ; 
for  the  *  now,'  as  it  is  in  the  speech,  looks  for- 
ward, and  casts  the  reference  from  the  judg- 
ment upon  the  consequences :  That  is,  the  king 
b  iidssessed,  but  is  willing  to  qiiit  ah  to  them 
upon  their  compliance,  and  attends  their  an- 
swer. But '  tliough'  refers  back  to  the  proceed- 
ings before  the  judgment,  even  to  the  nrsl  pro- 
cess, and  rests  upon  the  judgment  itself  as  .  in- 
jurious, &c.  if  It  took  place ;  and  so  makes 
the  king  purge  himself,  as  saying  he  did  not 
mean  them  such  an  injury  as  the  judgment 
vas,  or,  which  is  the  same  tiling  in  bis  sense 
as  injury,  tliat  is  prej udice.  The  speech  means 
that  the  city  w  as  warned  not  to  let  such  a  pre- 
judice run  (since  the  king  had  his  iudgment) 
by  preventing  the  entry  ;  but  the  author  means 
that  the  kine  owned,  by  his  keeper,  that,  if  he 
did  enter  judgment,  it  was  a  prejudice ;  which, 
being  in  properties  and  customs,  that  is  rights, 
mnst  mean  wrong  and  injury,  as  I  said  before. 

**  Another  case  of  the  author's  ingenuity  is 
his  carrying  the  conditions  no  farther  than 
N*  3,  Whereas  they  go  on  to  M^  7  i  and  the 
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roade,  oonstituted,  and  published  a  Gortaia  bw, 
by  them  de facto  eoa<^,  for  the  lerying  of 
several  sums  of  money  of  all  the  kioj^s  sub- 
jects, coming  to  the  public  markets  witi^  tha 

■  !■     ■■  ...» 

Tery  nesct,  that  is  N°  4^  shews  that  the  elec- 
tions were  le0  to  the  common  usages  of  the 
city.  And  the  rest  shews  the  diapnaitjon 
touching  the  lord  mayor  and  aldermen's  au- 
thority m  the  placing  of  officers  of  an  inferior 
rank.  In  short,  the  king  reserred  only  an  ap* 
probation  of  those  officers  tliat  are  named  N^  1, 
which  he  might,  if  he  saw  cause,  reject,  if  the 
city,  or  a  prevailing  faction  there,  shouJd,  as 
formerlv  they  had  done,  choose  men  who  were 
the  declared  enemies  of  his  person,  authority 
and  government.  And  if  it  be  said,  .would  not 
this  Be  to  impose  officers  upon  the  city  arbi- 
trarily ?  I  answer,  would  it  not  be  otherwise 
worse,  for  a  faction  in  the  ciQr  to  impose  offi- 
cers upon  tlie  crown  arbitrarily  P  But  sopposa 
it  to  be  the  city  itself,  and  not  only,  as  here  it 
was,  a  faction ;  if  it  must  be  one  or  othor,  I 
desire  to  know  -whose  trust  is  greatest?  Tiie 
kind's  or  their 's?  And  on  which  side  the  im- 
posing ought  to  fiJl  ?  On  the  soremors  or  the 
cities,  that,  like  the  rest  of  England  (whoae 
coun^  sberifb  are  nominated  by  the  king)  are 
to  be  governed  ?  Whaterer  trust  is  reposed  m 
them,  IS  for  the  sake  of  government,  whidi  in 
the  trust  of  the  crown  so  far  delegated  to 
them  ;  and  then,  if  one  must  have  power  to 
impose,  the  principle  or  delegate,  which  ooghft 
in  common  reason  and  decency  to  be  ?  And  it 
is  to  be  noted  that  all  the  offices,  snlgect  to 
this  approbation,  are  those  thatbdongto  go- 
vernment. Other  offices,  that  belong  to  the 
city  rerenues  and  private  oeoonomy,  as  the 
chamberlain,  sword-bearer,  &c.  are  all  left 
free  and  untouched ;  but  no  notice  is  by  our 
author  taken  of  that  part  of  the  speech.  And 
as  to  imposing,  which  the  {actions  talkers  so 
much  exaggerated,  there  was  nothing  hut  a 
Republican  cant  in  it,  that  carries  all  things  to 
extremity ;  such  as  ages  upon  ages  may  not 
produce ;  whereas  the  evil  to  be  cured  ia  Ire- 
auent,  and  now  flagrant.  It  is  to  be  oonsi- 
oored  that  the  crown,  for  reasons  apparent 
enough,  would  never  be'  apt  to  give  tne  city 
offence  ;  nor  would  the  power  of  approbatioii 
be  exercised  by  arefosalof  any  whom  all  the 
world  would  not  say  were  necessai^  to  be  re- 
fused ;  and  the  city  itself,  well  knowinfl'  of 
that  power,  would  never  be  troubled  with  tac- 
tion so  much  as  to  labour  elections  tit  to  be  re- 
jected. Therefore  all  those  pretences  against 
agreeing  with  the  kine,  vrith  which  the  fac- 
tion blinded  the  eyes  of,  and  dared,  the  honest 
citizens  from  appearing  for  it,  were  no  bstUr 
than  Repuidican  Fucus.  And  the  author  is 
yet  himself,  for  there  are  two  clausea  in  the 
speech,  very  material  as  to  demonstrating  his 
majesty's  candor,  whi^h  he  hath  whoOy  left 
out,  and  given  no  minute  aoootint  of  them  or 
the  matter.  I  do  not  reiterate  them  here ;  bat 
that  tliey  may  be  obviom  in  the  reading,  mxA 
to  shew  u  tha  main  that  the  anthorha£  sup- 
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city  to  veil  their  pronn^ne,  TIC.  OTeveryper*^ 
son  for  efery  horae-load  of  proTiaioiM  into  any 
pttblio  narket  within  the  nM  city,  brought  to 

■ell,  f  i.  per  day.  '  For  e?ery  doner  of  pron* 

—    I .        —  - 

preMed  every  thing  that  iooka  fair  njpon  the 
crowQ,  and  extracted  all  that,  with  the  com- 
plement of  hii  ait,  might  look  ill  or  tyrannical, 
as  he  thinks,  I  have  put  all  his  extracts  of  the 
speech  in  a  distinct  character,  which,  com- 
pared with  the  whole,  shews  how  better  and 
worse  may  be  oountercbanged  if  such  liberties 
arealk>wed. 

**  Bat  this  author  of  om**6  is  not  content  to 
euU  and  suppress  to  scrre  his  libellous  purpose, 
but  directly  ndsifies.  For  example,  the  speech, 
taking  notice  of  the  better  grace,  if^more 
early,  says, ^That  his  nuges^'s  aflec- 

*  tion  fbr  the  city  is  too  ffreat  to  reject  their 

*  soit  fbr  thai  caUlK!,'  that  is  for  the  tardy  ap- 
pheaiioD.  This  1  think  is  plain  En^rlish.  But 
now  is  it  with  him  f  *  However  his  majesty 

*  wooM  not  r^ect  their  suit  if  they  agreed  upon 

*  the  ^aftieulars  the  king  now  required  of  tlxab.' 
Itns  IS  Enghsh  too,  but  no  part  of  the  liord 
Keeper^  Speech.  For  the  clause  imported  % 
decfaurition  of  the  king's  affection  for  the  city 
so  maeh,  thnt,  howerer  he  mitfht  justly  hare 
taken  distaste  at  their  not  applying  till  judg- 
meni^;ainslthem  was  pronounoed,  yet  out  of 
nffisctien,  he  would  excuse  them  so  fkc ; 
wfaeffBupon  die  matter,  in  his  majesty's  inten- 
tions, was  the  same  a»  if  they  had  applied  at 
fintf  and  not  given  any  occasion  of^  offence. 
But  herethe  aiShor  sinks  all  that,  and  repre- 
sents the  king  as  ]uj;gling  to  makea  bargain 
with  them,  or  throwmg  out  to  invite  them  to 
fmrchase  bis  pardon  by  accepting  the  terras ; 
as  if  he  were  wheedkng  them,  and  the  law 
had  doni^nothing  at  all.  Such  a  manikin  doth 
he  make  of  mijcsty  in  this  aflair !  But  all  is  of 
apieoa  ;  none  can  say  the  author  is  wm  com-- 
«or,  for  in  this  new  work  ^  his,  he  is^never 
oettde  himself^  that  is  in  hb  design,  Which  is 
perpatmd  KbeL  But,  in  his  mmod  of  pro- 
ceedittg,heis  aTCiy  Proteus;  fiirhecouldon 
•ome  occasions  as  to  give  a  true  state  of  the 
nation,'  bring  in  two  hideous  king  speeches 
verbatim  benuse  they  were  all  partial  and 
akkling,  crab-wise,  to  his  side:  but  here  a 
a|ieech,  that  states  the  dealing  of  the  sovereign 
with  the  great  city  of  London  uponaseisure 
<if  all  their  fhnchises,  than  which  a  greater 
crisis  hath  scarce  happened  in  any  reign,  must 
be  mangled,  depraved,  transposea,  and  altered 
in  matter  and  fwro,  to  serve  a  &lse  turn.  An 
Historian  would  have  esteemed  it  an  original 
of  greatest  value  in  such  an  incident,  to  ac- 
.oonapliah  his  rehition,  by  ^ving  it,  so  material 
-as  emy  period  of  it  was,  m  the  very  words,  or 
•^dbetiog  btevihr)  a  fuU  and  true  extract  of 
thesenseof  it ;  Dot  an  historian  and  a  libeller 
are  ai  diilerent  as  hawk  and  buszard. 

.  **  Another  scandalous  concealment  of  the 
•author,  si  die  whole  train  of  oonseqfuences  upon 
Ihisseisttre.  He  says  indeed  that  the  common 
miumk  detaniiiid^Djramilioriljof  lATiices 

YOU  TIIIp 


sions,  a«f .  per  day.  For  every  cart-load  not 
drawn  with  more  than  three  nones,  4J»  per 
dav.  If  drawn  with  more  Uian  three  horses, 
6a.  per  day.    And  that  diese  sums  of  money . 

■— ^-^— ^-^^^ "  -   - , 

to  submit  to  the  Kipg's  Order  of  Reguktions. 
The  proper  wording  shoukl  have  been  to  the  * 
King's  Offer  of  Regulations ;  but  he  tbinka. 
the  other  looks  more  tyrannous.  And,  as  to 
what  was  done  afterwards  for  the  city,  and  the 
authority  and  honour  of  it,  and'  how  evenly 
and  ^riy  matteia  were  carried  for  conserving 
the  righti  and  supporting  the  mlendor  of  the 
ci^  government,  and  how  wril  genoally  the 
citizens  were  satisfied  with  it,  no  one  syllable 
in  all  this  Complete  History.  But  only  in  & 
'^  comer,  in  his  annual  list  of  court  preferments^ 
with  their  tams,  extracted  firom  the  Gazette, 
be  has  crowded  in  the  commissions  granted  by 
the  crown  to  the  lord  mayor  and  sheriffs,  as  . 
if  they  had  got  good  places  ;  but  nothing  of 
the  nature  ud  frame  of  the  city  government 
established  upon  this  seisure.  And  what  of  it  in 
put  here,  looks  as  if  it  ha4  been  set  out  of  the 
way  on  purpose  that  nobody  should  stumble 
upon  it ;  and  indeed,  in  the  midst  of  such  a 
catalogue  of  oouise,  I  had  almost  overiooke4 
it.  And  no  wonder  if  passages^  in  such  mas- 
querade, escape  one's  notice ;  and,  if  it  had 
been  slipt  over,  he  must  have  bkmedhisowQ 
ataxy  in  the  disposition  ;  for  I  purpose  to  do 
him  full  ri^t  in  every  circumstance.  It  seems 
that  the  city  had,  by  their  common  council, 
submitted,  but  the  renewal  oTthe  charter  was 
not  nroscicuted  effectually;  which  might  pro* 
ceed  partly  from  the  good  conditionthe  city 
was  maintained  in  by  the  crcQrn,  of  which  I 
am  about  to  speiik,  and,  partly,  because  it  was 
a  business  that,  for  the  raiseonstniction  which 
the  faction  cast  upon  every  thing  tending  that 
way,  few  cared  to  be  forward  in:  and  many 
thought  it  might  stay  for  some  more  propi- 
tious time,  no  hurt  ooming  in  tl^  interim  to 
the  city.  * 

**  Now  some  would,  in  sucha  cai^e,  expect 
to  hear  that  the  courtiers  divided  the  city  rn* 
venues  amongst  them ;  an4  that  no  ord^p 
property,  or  content,  was  left  to  the  pi|blic  i9> 
London ;  as  if  the  town  had  been  taken,  or 
dealt  with  as  princes-  use  when  they  mulct 
their  towns,  that  are  contumacious,  and,  falling 
under  their  power,  slight  their  favours  and 
oondescenskins  to  them,  in  great  sums  of 
money  or  ransom.  For  who  could  havt 
opposed  the  king's  settine  up  of  an  exchequer 
for  the  revenues,  foimeriy,  of  the  ci^,  or 
granting  a  commission,  as  upon  an  eauheat  t^ 
3ie  crown  ?  But  so  fkr  from  this,  that  no  citi- 
zen, iqest  acquainted  with  the  public  business 
and  forms  of  the  d^,  much  less  strangera,  b^ 
any  thing  appearing,  or  done,  alter  toe.  sei^ 
sure,  could  possibly  (not  knowing  what  had 
past)  imagine  that  me  order  and  model  of  thp 
government  there  waf  any  vray  changed  from 
what  it  was  .before  th^  seisure.  l^r  there 
was  the  lord  mayor,  court  of  aMermen,  sword- 
bearer,  towii*cleck,  chamberlain,  and  all  iiif<i' 
3Y 
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should  be  paid  fo  the  use  of  the  mayor,  com- 
monalty, and  citizens :  and  if  any  refiised  to 
pay,  then  to  he  removed  from  his  place  in  the 

rior  officers  and   attendance,  just  as  before. 
And  the  revenues  of  the  ci^  were  collected 
and  paid  into  the  chamber,  and  issued  again 
to  tl»e  proper  uses,  without  the  diTer»on  of  a 
farthing ;  only  all  this  was  done  by  virtue  of  a 
royal  commission,  as  before  by  a  rayal  charter, 
co-operatinc  with  the  ancient  customs  of  the 
city.    As  for  instance :  the  chief  magistrate, 
whether  by  the  name  of  Portreve,  Cu&tos,  or 
Mayor,  was  elder  than  the  corporation.    The 
abends  were  appointed  by  commission,  as  in 
other   counties:    the  aldermen  of  the  wards 
were  established  by  commission  like  that  of 
the  peace.    And,  by  theM  means,  all  the  au- 
tbonties  ofthelawand  government,  as  well 
as  for  the  disposition  ot  the  city  revenues, 
subsisted  as  effectually  as  when  die  corporation 
Stself  subsisted ;  and  the  external  appearance 
was  in  all  respects  the  same ;  which  was  an 
unspeakable  content  to  the  good  citizens,  and 
created  such  a  trust  in  the  king,  so  far  as  his 
person  and  authority  needed,  they  would  have 
trusted  any  thing  in  his  hands.    They  saw 
there  was  as  much  care  taken  of  the  city,  as  a 
lather  could  take  of  a  child,  and  all  the  counsel 
and  skill  of  the  court,  not  without  consulting 
and  conference  with  the  most  valuable  citizens, 
was  used  sincerely  for  that  end  ;  and  all  this, 
as  was  declared,  for  the  sakes  of  those  worth jr 
citizens,  as  bad  been  eminently  loyal.    But  it 
aeems  to  me  that  all  this  lenity  to  the  citizens 
y^rza   an   impediment  to  the  renewal  of  the 
charter,  as  might  have  been  sued  out  in  that 
reign  ;  but,  when  aU  the  revenues  went  in  the 
old  channel,  and  no  prejudice  like  to  accrue, 
the  city  procrastinated  tne  doing  of  it,  waiting, 
(as  I  suppose^  for  accident  to  save  them  that 
trouble,  as  did  really  happen. 

"  But  what  sa\'s  our  Complete  Historian  ? 

•  Loss  of  their  Liberties,  evident  vioh&tioti  of 
•liberty  and  proper^,' — Good  lack!  When 
a  man  is  sued  at  law  for  a  trespass,  ahd  a  judg- 
ment is  had  against  him  for  damages,  and  the 
ImilifTs  come  with  an  execution  and  Jake  his 
Icettle.  <  Loss  of  his  kettle.'  And  if  a  man 
forfeits  his  recognizance  in  the  nature  of  a 
Statute  staple,  and  there  comes  a  '  Capias  si 

•  Laicus.levare'  and  extent  all  together,  *  Vio- 

•  lotion  of  Liberty  and  Property.  Here  is  the 
author's  politico-legal  skill!  But  we  have 
lieard  much,  and  are  not  to  forget  that,  about 
this  part  of  bis  book,  be  hath  occasion  to  coin 
somewhat  extraordinary  to  varnish  over  some 
parlous  measures  (as  he  words  it,  but  the  law 
terms  hi^h  treason)  which  are  drawing  up 
B^inst  htm  in  battle  rangee  to  overturn  all 
ills  endeavours,  if  he  cannot  get  somewhat 
mobbish  to  make  head  against  it ;  and,  for  that 
'purpose,  nothing  like  such  ejacubitions  as 
those  sentences  arc ;  no  matter  for  sense, 
truth,  or  foundation ;  out  with  it,  something 
will  stick.  1  wonder  whidi  of  buk^  spirits 
taught  him  that  going  tolawww  a  ViolatioD 


market  And  that  by  eokrar  of  this  bwr,  the 
mayor,  oommonaky,  and  citixeiis,  for  their 
own  private  gain,  had  illegally,  by  the  apace 

of  Property.  Some  such  familiar  spirit  might 
have  disclosed  to  him  what  the  grievances,  if 
any,  were  in  the  proceedings ;  hot  the  rcsru- 
larirv  of  tiiem  was  vindicated,  to  the  satEsfacsion 
of  ail  mankind,  by  the  Prws  which  laid  every 
instance,  from  time  to  time,  before  tiieni.  AsA 
the  same  diabU  migbt  have  enaMed  him  to  tetl 
us  what  secret  oorraption  was  in  the  bushiera. 
If  the  judges  were  scandalous^  ignorant,  or 
any  way  unfit,  the  nation  had  rang  of  It.  But 
all  this  is  not  full  enough,  the  aotlior  moat 
find  somewhat  else  to  say. 

**  He  observes  the  Court  had  no  way  to  gel 
a  power  over  the  sherifis,  but  by  taldng  away 
the  charter  ;'  which  may  be  true  if  he  hail 
used  the  law  term  of  seismg  instead  of  taking 
away ;  for  the  latter  doth  not  imply  a  legal 
process,  as  the  other  doth,  but  rather  a  violoit 
or  tortious  taking.  As  if  a  man,  by  jtidginent, 
levies  a  debt  upon  my  goods,  to  say  1^  exe- 
cuted his  judgment  is  true,  but  tint  be  took 
away  my  goods,  witiiout  more,  is  false.  Bat, 
as  to  this  power  over  the  sberiils,  *  wbicfa  ones 
*■  effected  wotdd  not  only  give  the  Court  adran- 

*  tage  to  make  a  common  hall,'  is  nonsaase ; 
fur  the  sherifis,  as  ofiicers,  have  nothing  to  do 
with  the  livery,  common  ball,  or  oorporadoo, 
more  than  with  a  comtnissioii  of  assifleaDd 
Nisi  Prius,  Sec.  They  are  ministefB  of  tha 
law,  and  bound  to  attend  the  <^ief  magistrate ; 
and  had  been  the  same  if  tbe  €itv  baa  no  pri- 
vilege  of  nominating  them,  but  they  had  come 
in  by  the  ordinary  shiieval  coromissioB,  as  ia 
other  counties,  both  ways,  charter  and  com- 
mission, the  office  is  exactly  the  same.  And 
I  marrel  what  put  it  in  the  author'a  bead  to 
set  the  sherifis  upon  making  a  oommon  hall ! 
I  make  no  doubt  but,  if  the  body  of  tbe  city, 
duly  for  such  purpose  assembled,  sboold  order 
the  poll  to  be  taken  by  the  common  aerjeaot, 
and  not  by  the  shetifTs,  it  mast  be  so  ;  though 
it  is  confessed  the  latter  are  more  fit,  becaan 
it  is  a  tumultuous  business,  and  they  are  oob< 
servators  armed  to  keep  the    king's  peaoe. 

*  But  open  a  gap  for  makmg  an  House  of 
<  Commons  too.'  Wonderfnl  ignorance !  For,  if 
London  be  a  gap,  the  great  doors  in  all  Eng- 
land are  open  to  let  in  this  supposititioas  Hoass 
of  Commons  ;  for  doth  not  tjie  king  arbitiarilj 
appoint  all  the  sherifis  of  all  counties,  save 
one,  and  a  few  citi^  ?  And  yet  we  bare  iMt 
found  that  the  crown  could  eter  make  aa 
House  of  Commons,  nor  ever  wiO,  by  that 
means,  although  tho  slwrifis  of  London  and 
Middlesex  were  appointed  in  the  same  maaner. 
But  *  If  the  cit]^  could  not  hold  her  own  by 
law.'    *  Petttio  ^usdem  rei  cujns  petitur  dis- 

*  solatia*'  What  determines  own  but  the  bw  f 
Put  it  thus ;  If  a  strong  thief  cannot  hold  bis 
own  (stolen  goods)  by  law,  then  ail  leaser  pil* 
ferers  must  truckle.  Ho  this  worthy  hypo- 
thesis concludes. 

«<Tbe  aulhortooches  diafaKlbitiBca^a  r»> 
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of  teYcn  yean  next  aAer  the  raaldDjir  this  ordl- 
nuioe,  reoeiTed  divers  great  sums  ot  money,  in 
aU  amoQBtiii^  to  6,000/.  per  ann.  m  oppm- 
aion  of  the  kug's  sul^cts. 

4icuU<t  and  loeeringfly  calJa  them  — '  two  hd- 
'  Dom  crimes,  no  worve  than  these.'  Admitting 
them  to  have  been  peccadillos,  akhoo^h,  in 
truth,  they  were  heinous  crimes,  what  is  that 
to  the  purpose?  He  is  to  learn  some  kw, 
thou^,  by  fits,  iie  seta  up  for  a  great  deal ;  as 
tiiat  a  good  lawyer  will  choose  a  trifle,  of  a  &ct 
that  is  plain  and  clearly  proved,  to  assign  for  a 
hreach  of  a  condition,  though  there  are  other 
mattera  of  greater  value  that  are  not  so  punctu- 
ally terminated :  So  the  least  offence  forfeits  a' 
franchise  equally  idth  the  greatest,  as  was  said 
before.  But  I  nave  a  main  suspicion  we  shall 
have  foul  play  about  these  forfeiting  facts, 
when  we  oome  at  them.  The  first  he  says  was 
they  made  an  address  to  the  king  for  the  par- 
liament to  sit  to  redress  grievances.  A  roan  is 
a  stranffe  fabai^  that  writes  matters  of  fact, 
and  hath  a  public  record,  and  that  printed  over 
and  over  agam,  to  confute  him ;  andLfrom  such 
authority  here  I  affirm  this  allegatiou  of  the 
forfeiture  to  be  fiilse.  It  was  not  the  petition,  but 
the  hbd  and  defamation  of  the  king  in  public, 
though  shaped  under  the  form  of  a  petition>  that 
was  the  cnme.  A  bare  petition  ordered  and 
presented,  thoujgfh  in  terms  as  here  is  expressed, 
nad  been  no  crime  at  all,  and  had  never  been 
alledged.  But  take  here  the  very  words  of  the 
libel  extracted  from  the  petition.  **  Your  pe- 
titioners are  extrsmel  v  surprised  at  the  late  pro* 
rogation,  whereby  toe  prosecution  of  the  pub- 
lic justice  of  the  kingdom,  and  the  making 
necessary  provisions  for  the  preservation  of 
vour  majesty  and  your  prdtestant  subjecti, 
oath  teceived  interruotion."  That  is,  the  king 
had  scandalously  broke  the  trust  of  his  govern- 
ment, which,  by  the  party  law  of  that  time* 
forfeited  his  crown  and  dignity  to  his  superiors, 
those  that  affected,  for  treasonable  purposes,  to 
he  called  the  people.  He  could  not  for  his  life 
aay  true  that  it  was  not  the  petition,  but  the 
libellous  part  of  it,  that^gave  the  offence,'for 
then  he  had  wanted  the  popular  chime  of  *  po- 
tion,' *•  parliament,'  *  gne^ces,'  which  are  to 
stand  for  sense,  truth,  wisdom,  and  every  thing. 
*'  What  comes  next?    '  8.   The  citv  had 

*  raised  money  towards  repairing  Cheapside  con- 

*  duit,  ruined  b^  the  fire  of  London.'  Whatsig- 
nifies  4ie  use,  for  which  the  money  was  rais^, 
if  they  had  no  power  to  raise  it  ?  And  was  it 
nothing  for  the  common  council  of  London  to 
tax  the  people  of  England  coming  to  their 
markets,  which  by  law  were  free,  as  others 
^^^9  Paying  the  usual  and  reasonable  toll? 
They  might  as  well  have  taxed  the  people  that 
came  in  and  out  at  their  gates,  over  the  bridge, 
or  that  walked  the  streets.  But  observe  how 
maeh  the  king's  counsel  were  in  the  right  in 
pitcfaiag  upon  these  two  fiicts  for  the  fbr- 
^tores;  uir  here  a  serpentine  author  would 
wind  from  under,  but  cannot  plainly  controvert 
Ihin:  Asd^for  this  last|  b«  hath  a  nure  sub- 


And  further,  That  whereas  a  session  of  par- 
liament was  holden  by  prorogation,  and  con- . 
tinued  to  the  10th  of  January,  38  Gar.  2,  airti 
then  prorogued  to  the  20th  of  Jan.  then  next :. 

, J 

terfttge ;  for  he  throws  out  an  empty 'bubble  to 
detain  you  from  ifidng  an  eye  upon  the  mafteri 
that  is  the  uses  for  which  the  money  was  ille- 
gally raised ;  a  thing  never  qipeanng  in  th»> 
reasoning  of  the  cause,  an(|  nothing  at  all  to 
the  pnqiQse.  Then  he  quarrels  that  ther«' 
were  no  more  than  two  solemn  arguings  \  (he 
is  a  good  friend  to  the  lawyers)  but  pretends  not 
but  mere  were  full  time  allowed  them  to  be 
prepared ;  and  then  to  say  that  tw6  aigumenta 
was  not  enough,  or  all  that  any  suitor  can  ex<- 
pect,  or,  at  any  time  runleas  tlie  judges  are  in 
doubt  and  desire  it)  nappens,  is  ignorant  and 
ridiculous. 

'*  But  now  comes  a  wise  sentence. .  *  The 
*■  judgment  was  observed  to  be  strange  and  u^- 

*  warrantable,  for  it  was  without  any  reasons 
*given.'  Where  doth  this  profound  lawyer 
£d  that  a  septence  declared,  without  reasons 
given,  is  not  wanrai)table?  Orw^iether  rea« 
sons  or  no  reasons  make  any  difference  in  tha 
behaviour  of  tlie  jtidgRs;  as  if  they  did  not  do 
right  in  judnnfir  according  to  law  without  rea-»^  i 
sons  given  ?  Not  long  since,  a  great  chief  of 
the  law  gave  a  judgment  in  his  court  touching 
a  case  of  nobility,  and  was  urged,  in  an  higher- 
tribunal,  to  give  his  reasons  why  he  gave  that 
judgment ;  whereto  he  conformra^  saying,  that 

*  the  reason,  why  he  gave  judgment  for  tne  de- 

*  fendant,  was  that  he  was  satisfied  in  his  coi^- 
*'  science  that  the  law  was  for  him.'  The  form 
of  the  court  is  *  consideratum  est  |>er  curiam 
<  quod,  &c.'  and  saying  that  the  plaintiff  must 
have  his  judgment,  is  as  warrantable  as  if  it 
were  done  mth  six  hour's  talk.  Now  his^ur  is 
a  wise  one.  Every  student  knows  that  the 
arguing  <^  tbe  judges  in  giving  judgment,  is  fbr 
the  pure  sake  of  learning,  for  tne  wuefit  of  the 
bar  and  students  of  the  law,  and  to  appear  can- 
did to  them  to  whose  capacity  it  is  directed,  and 
not  for  any  authority  to  the  judgment.  But 
the  case  here  was  that  the  party  men  attended, 
with  their  short- hand  writers  at  their  elbows,  to 
take  what  might  incautelously  (if  any  thing 
should  so)  slip  from  the  mouths  of  the  judgi^,. 
for  matter  of  accusation ;  and  they  were,  ia 
great  measure,  frustrated  of  that.  But  I  have 
often  had  cause  to  suspect  tlie  author's  truth, 
when  he  reaches  out  so  far  for  nothiuj^,  and  do 
therefQre  guess  that,  after  all,  very  good  i-ea- 
sonswere  given  by  the  judges;  ana  whoever 
will  look  upon  the  print,  may  be  satisfied.  Mr, 
Justice  Jones,  the  chief  judge  in  the  absence  of 
'the  chief  justice  Saunders  (who  had  bet^u  apo- 
plectic) for  the  whole  couvt  pronounced  the 
judgment  with  reasons  and'  authorities  cited, 
which  were  material  but  bhott;  and  tiiat  gave 
the  offence,  because  they  afforded  no  handles  of 
caption  or  crimination.  I  shall  subjoin  the 
very  words. of  that  venerable  juUg^,  as,  by  the 
supervisioojof  the  party  lawyers,  they  are 
printed.    Keiiaid;  . 
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The  HMyor,  commoiiahy,  and  citisensy  13th 
Jan»  32  Car.  2,  in  their  common  oounol  aa- 
aamUed,  unlawfollv,  malicioiialy,  advirtdly, 
a&d  aeditioualj,  and  whhoat  anj  Iv^iftil  an- 

^  ^  <  1.  That  a  corporation  amnegatfe  might 
be  aeized,  that  the  statute  28  Edw,  3,  c  10,  is 
express  that  the  franchises  and  liberties  of  the 
city,  upon  such  defects,  shall  be  taken  into 
the  kii^s  hands.  That  a  body  politic  may 
oflend  and  be  pardoned,  spears  W  tKe 
general  article  or  pardon,  13  Car.  3,  wberalr^ 
corporations  ate  pardonec^all  crimes  and  of- 
fences :  And  the  act  for  regulating  oofporm- 
tions  13  Car.  2,  which  prondes  that  no  cor- 
poration shall  be  aroided  for  any  thing  by 
them  misdone,  or  omitted  to  be  <uNie,  sbewa 
also  that  their  charters  may  \fe  avoided  for 
thinn  bythem  misdone,  or  omitted  to  be  done. 
"  '  2.  That  the  exaction  and  taking  money 
by  a  pretended  by-law,  was  extortion,  and 
a  forieitnre  of  the  franchise  of  being  a  corpo- 
ration. 

**  *  3.  That  the  petition  was  scandalous  and 
libellous,  and  the  making  and  publishing  it  a 
forfeiture. 

*'  *  4.  That  the  act  of  the  oonmien  oooncil  was 
the  act  of  the  corporation. 
'<  '  5.  That  the  matter,  set  forth  intherecoid, 
did  not  excuse  or  avoid  these  forfeiturea  set 
forth  in  the  repbcation . 
^  '  6.  That  the  information  was  well  founded. 
"  '  And  thereupon  judgment  was  i^iven  for 
''the  kine,  by  the  opinion  of  the  whSe  court' 
But  shall  an  author  have  credit  in  any  thing, 
that  is  bold  to  say,  untruly,  that  it  was  with- 
out any  reasons  given? 

.**  But  now,  says  the  author,  it  was  *  by  two 
J(^gea  only.'  These  are  hedge  ohfections. 
When  nothing  can  be  said  against  the  matter 
they  .fall  uj>onthe  manner,  and  in  circumstances 
not  matenaL  It  were  a  dainty  government 
4iat  could  please  those  that  are  resolved  not  to 
be  pleased,  or  obviate  objections  that  are  of 
BotiuBg  at  all !  But  still  I  suspect  our  author 
is  not  true.  Hauuders  was  absent  indeed,  about 
which  the  author  hath  a*  tale,  viz.  '  That  he 
*  said  why  do  you  trouble  roe  that  you  know 
'  have  lost  my  memory  ?'  But  it  seems  that  in 
open  court,  two  judges  (as  they  declare)  at  his 
desire^  reported  his  opinion  to  be  for  the  judg- 
ment ;  and  this  the  author  thinks  to  enervate 
with  a  tale  for  which  he  hath  no  authority. 
Whether  shaU  we  believe,  the  judges  upon  their 
duty  and  oaths,  or  a  chimeric  inference  from 
his  story  ?  But  here  it  is  usually  so ;  when 
the  fact  cannot  be  proved  or  disproved,  some 
enigmatic  sentence  is  brought  forth,  from 
whence  a  reader  of  himself  slull  be  incKned  to 
aupposc  it.  The  author  could  not  touch  upon 
the  cahimity  that  fell  upon  the  lord  chief 
justiee  Hales  before  he  gave  judgment  for 
Beroardistoo  against  Soams ;  though  his  lord- 
Mp  was  deplorably  altered  from  what  he  was : 
for,  from  tlie  most  temperate  fudwe  that  ever 
sat,  be  became  the  most  impolS^otfy  pasaionale 
that  ever  waa  seen.    These  tbii^n  tie  acanse 


dMirity,  asaomed  upon 
*  dum  et  jodicaadom  dii^am  domiiiiiiB  _ 
^et  prorogationeaa  parnameiiti  per  domingm 
'  regem  sic  fact'  Aad  then  and  there  in  ana- 
decent,  or  fit  to  be  remembend,  bat  the  anthor's 
groas  partiality  foroes  it  from  me.  Ohscfve 
aftemmds^  reaaon  the  andior  gives  for  the 
reporting  tiie  opinion  of  the  chief  jdetioe  coin 
cmientwith  tbein  present;  than  which  no- 
thing is  more  nsuafly  done  on  like  ocraainiw  in 
Westminster^hilL  «Tocottfirm,'aaysiie,*thar 
^jodgmcfit  by  better  authority  tfaaa  tiicir  own ;' 
this  IS  false,  for  the  better  anthorihr  waa  ia 
court,  though  the  chief  was  afaaent.  Aa  for  tbe 
folly  of  the  remark,  I  think  nowordaoeedW 
nent  upon  it  But  still  we  Vme  oar  laboor, 
for  the  very  fact,  that  leads  to  all  tUs  in  oar 
author,  ia  nlae ;  Aat  is  two  ji|dgea  only,  for 
there  waa  Jonea,  Wtthina,  and  Ra3raMnd. 
See  the  force  of  hbd,  that  can  naake  three  bb. 
come  but  two.  I  shall  here  oondnde  these 
notes,  about  the  Quo  Warranto  against  tbe  c«7 
of  London,  widi  recommending  to  the  canons 
(in  law  matters  at  least)  the  reuing  of  the  long 
ai]^raent8  of  this  caae,  as  they  are  reported  ia 
prmt^  ffar  there  will  be  diversion,  aa  well  as 
leamiqg,  in  obaerving  some  pointa  UBintained ; 
as  that  the  common  council  were  not  the  body, 
but  deputiea :  that  oorpoiationa  aie  inunovt^ 
and  divers  other  strange  tenetafbr  iqihoiding 
the  argument  on  the  city's  side.  Which  shew 
that  importunate  people  will  affirm  any  this^, 
to  serve  turns,  tliough  never  ao  acsisel«ss; 
hoping  some,  that  understand  little,  or  are 
very  willing,  will  give  credit  open  their  an- 
thority :  and,  if  Justice  must  stay  till  such 
importunes  are  satisfied,  there's  a  mepUumitn 
of  all  law. 

«*  It  would  make  one  grin  to  ohservie  tbe 
author's  come-off  fitMU  this  and  the  rest  of  tbe 
charters  in  this  time;  which  he  hath  mosi 
historically  contrived  to  do  by  sobiobiing  a 
piece  of  that  fool  libel  that  I  save  a  censare  of 
oefore,  and  now  standa  baie-nced  in  tria  Com- 
plete History.  It  waa  penned  with  all  the  venom 
the  wit  of  an  enraged  and  exploded  foctioo 
could  invent,  and  in  words  utter.  Thia  method 
of  historiography  is  without  ^y^mpfe  among 
civilized  nations ;  and,  however  barharons  ages 
may  be  valued  for  precedents  of  the  Uke,  the 
brsss  will  not  be  found  in  them  that  shines 
here.  Our  ordinary  anecdotariana  make  use 
of  libels,  but  do  not  dedaredly  tranacnha  and 
ingraft  them  into  their  text,  aa  our  hypobolist 
hiuh  done  here,  and  in  numerous  other  places 
of  his  book.  But  he  seems  to  leioiee  in  this, 
which  comes  up  to  the  height  of  his  anihitien  in 
figurative  scandal  upon  his  lateaovereign,  and 
the  ministry  of  that  time,  ao  nmch  that,  upon 
the  strength  of  his  own  wit  or  courage,  he  did 
not  dare  to  attempt  half  so  high.  I  do  not 
mean  out  of  any  fear  of  his  pemoo,  for' that 
is  insconsed,  but  of  infamy,  which  ho  iaforwaid 
to  deserve,  but  toth  to  suffer ;  and  thctefoie 
deals  forth  his  mcrdir  by  the  hireliiigs  of  the 
timesi  that  he^ni^iiat  flUukittaa 
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■Mm  eouBcil  MBembled,  did  fire  their  roles 
and  Older,  thai  a  oertain  Pebtioii  ynder  the 
aame  of  the  mayor,  aktermen,  and  oommona 
of  the  city-  of  London,  in  common  council  as- 

niee,  and  so  be  found  oat  by  those  that  other- 
wise df>  not  know  him.  J&lse  wh^  doth  he 
not  speak  for  liimself  and  stand  tcr  it  P  Then 
the  abme  of  religion  and  sqripture,  mostathe- 
istically  held  forth  in  this  excerpt  of  a  libel,  had 
heok  aU  his  own ;  and  the  scandal  had  been 
carried  on  by  Ihe  strong  of  his  own  genius, 
So  in  the-  iull  jo^  of  this  fine  piece  of  property 
Hbel  I  leare  him,  and  pass  on  to  other  matters 
which  he  supplies  ao  copiously,  I  think  1  shall 
never  have  done  with  him. 

**  I  cannot  pass  by  a  marginal  index,  which 
points  to  a  list  of  hard  and  aibitrary  judgments, 
as  the  author  calls  them ;  and  why  not  a  list 
also  'Of  good  and  righteoas  judgments  ?  For 
sure  the  time  afforded  some ;  and  it  had  been 
but  equal  to  have  shewed  them  as  well  as 
Athers.  The  reason  of  which  partiality  hath 
been  ghren  clearly  enough  already,  viz.  apo- 
logy to  be  dreMed  up  to  palliate  me  intended 
rebellion,  discovered  at  the  Rye,  which  a  re- 
verend person  (on  an  unhappy  occasion) 
termed  some  stirs.  But  now  lam  concerned 
about  the  justice  of  his  method  of  writing.  He 
fills  a  few  columns  with  concise  accounts  of 
divers  eases  of  persons  questioned,  and  some 
punished,  for  nusdemeanors,  being  thereof 
legally  convicL  And  here  is  his  notion  of  hard 
And  Hibitrary }  but  it  is  only  when  the  poor 
AuflTerers  are  of  his  party.  U  was  not  so  in  the 
time  of  Gates ;  then  all  the  condemnations 
were  the  justice  of  the  nation,  against  die  least' 
of  which  no  iooan  durst  whisper.  I  looked  over 
these  cases,  as  aity  one  else  may  do,  and,  by 
any  tlmlg  he  shews,  could  not  discover  the  cir- 
cumstances of  them.  It  most  be  a  nice  report 
that  verifies  his  index  against  the  justice  of  a 
nation.  No  historian's  words  wiU  be  taken 
summarily  to  that  purpose,  without  alled^ng 
how  and  m. what.  ^tuiUtbe  public  adminis- 
tration of  the  laws  be  defiimed  as  tyrannous  and 
oppressive,  against  the  ununpeaohed  authority 
df  the  judges  that  act  upon  oath,  on  no  better 
Impound  than  this  man's  dixit  ?  especially  when 
it  stinks  of  a  faction?  I  shall  instance  but  in 
one  or  two  of  these  cases ;  the  first  is  that  uf 
Holloway,  fbr  the  treason  of  the  Rye 'Plot. 
He  confessed  the  whole  erime  at  large,  as,  in 
^e  print  before  his  trial,  appears.  This  is 
a  choak-pear  to  the  author;  and  be  can 
«5ome  off  It  no  better  than  by  saying  that  *  he 
'  seemed  to  confess,'  and  just  so  ne  seemed  to  be 
hanged." 

The  time-serving,  .desoicable,  worthless 
Sprat  (see  some  account  oi  him  in  his  Case, 
^.  D.  169S,  in  this  Collection)  says,  concerning 
fhis  matter: 

**  W» .  mi^esty  foreseeing  bow  destructive, 
iti  time,  the  effects  of  so  |^eat  and  growinga 
mischief  would  b^  resolved  at  lef^;th,  after 
BMoyiatoleniblepronMttioiis,  to  strike  at  that 


semUed,  to  the  long  should  be  exhibited ;  ia 
which  said  Petition  was  contained,         * 

That  by  the  ]>rorogation,  the  prosecution  of 
the  public  justice  of.  the  kingdom,  and  the 

which  he  had  now  foimd  to  be  t^e  very  root  of 
the  faction. 

"  This  his  majesty,  and  all  wise  and  good 
men  perceived,  could  be  no  other  virays  (tone, 
than  first  by  reducing  the  elections  of  die 
Sheriffs  of  London  to  their  ancient  order  and 
rules,  that  of  late  were  become  oidy  a  business  of 
clamour  and  violence :  And  then  to  make  in- 
quiry into  the  validity  of  the  city  charier  itself; 
which  an  ill  party  of  men  had  abused  to  the 
danger,  and  woulii  have  done  it  to  the  destruc- 
tion of  tlie  government,  had  they  been  sufiered 
to  go  on  never  so  little  fiirther  uncontrouled. 

'*  In  both  these  most  just  and  necessary  un- 
dertakings, the  righteousness  of  his  mi^esty's 
cause  met  with  an  answerable  success.  Fiist 
notwithstanding  all  the  tumultuous  riots  die  fac- 
tious party  committed,  to  disturb  the  peaceable 
issue  of  that  afiair ;  yet  the  undoubted  right  of 
the  lord  mayor's  nominating  the  eldest  sherilT, 
was  restored  and  established  :  And  so  Uie  ad- 
ministration of  iustice  once  more  put  in  a  way 
of  being  cleared  from  partiality  and  corruption. 
And  then  a  due  judgment  was  obtained,  by  an 
equal  process  of  law,  against  the  charter  itself, 
and  its  franchises  declued  forfeited  to  his  ma- 
jesty." 

*<  His  majesty  cannot  but  esteem  this  to  have 
been  equalled  by  none  but  that ;  that,  in  so 
dangerous  a  junction  of  public  affaire,  he  has 
met  ^th  so  many  unfieigned  testimonies  of 
love  to  his  person  and  zeal  to  his  government, 
from  all  degrees  of  men  in  the  nation. 

'*  And  if  some  have  swerved  from  their  duty, 
yet  his  majesty's  indignation  and  resentments 
against  them  are  overwhelmed  by  the  com- 
fortable remembrance  of  the  far  greater  and 
better  number  of  those  who  stood  by  him  in 
the  severest  trials. 

^  So  his  majesty  has  just  reason  to  acknow- 
ledge, the  main  bof  y  of  the  nobility  and  gentry 
has  done  :  So  has  tne  whole  sound  and  honest 
part  of  the  commonalty:  So  the  great  foun- 
tains of  knowledge  and  civility,  the  two  uni- 
versties :  So  the  wisest  and  most  learned  In 
the  laws :  So  the  whole  clergy,  and  idl  ihe  ge<« 
nuine  sons  of  the  church  of  England:  A 
church  whose  glory  it  is,  to  have  been,  never 
tainted^  witli  the  least  blemish  of  disloyalty. 

'*  His  majesty  cannot  here  forbear  to  kt  the 
world  know,  what  oitire  sattsfoction  he  has 
taken  in  one  spedal  testimony  of  his  subjects 
afiections;  whence  through  Ood's  gracious 
providence  the  monarchy  has  gained  amost  con- 
siderable advanta^,  by  means  of  thb  very 
conspiracy ;  And  itis,  that  so  great  a  number 
of  the  cities  and  corporations  of  this  kingdom, 
have  since  so  freely  resigned  their  local  immu- 
nities and  charters  into  his- majesty's  hands  t 
lest  the  abuse  of  any  of  them  shouldagasn 
hereafter  prove  hazardous  to  die  just  prefoga« 
ti?i9  of  the  crown.* 


1067]  STATETRIALS,  34  Ca aslbs  IL  i663— A-meib^t kfMMOi  iieEhig  [lO^t 


makinsf  necessary  prorision  lor  the  preservation 
ot'thc  kinof,  ami  of  his  Protestant  subjects,  had 
received  interruption.  And  thai  the  mayor  and 
«x>niroonaky,  and  citizens  in  the  same  common 

**  Th'ts  his  majenty  declares  he  esteems  as  the 
peculiar  honour  of  his  reign ;  beinj^  such,  as 
•none  of  the  most  popular  of  all  his  late  royal 
predeces9<irs  couKi  hav  c  promised  to  themselves 
or  hoped  tor.  Wherefore  his  m^^estv  thinks 
himself  more  than  ordinarily  obliged  to  con- 
tione,  as  he  has  hitherto  be<3funj  to  shew  the 
greatest  modemtiou  and  benicfnity,  in  the  exer- 
cise of  so  great  a  trust :  Hesolving  upon  this 
occasion,  to  eon^  ince  the  hiufhest  {qit'tenilers  to 
theeommom^eai ;  that  as  the  crown  was  the 
first  original,  soit  is  still  the  surest  guardian  of 
all  the  people's  lawful  rights,  and  privileges." 
See  the  True  Account  and  Declaration  of  the 
Horirid  Conspiracy,  etc.  pp.  7  ct  seq,  164  c^  seq^ 

Mr.  Fox  says : 

*^  The  city  of  London  seemed  to  hold  out  for 
a  certain  time,  like  a  stroug  forti-ess  in  a  con- 
«}uered  country  ;  and,  by  nieaiu  of  this  citadel, 
Nliutlcsbury  and  others  were  saved  from  the 
vcDgcHDce  of  tlie  court.  But  this  resistance, 
however  honourable  to  the  corporation  who 
made  it,  could  not  be  of  long  duration.  The 
weapons  of  law  and  justice  were  found  feeble 
when  opposed  to  the  po\ver  of  a  monarch,  who 
was  at  the  head  of  a  numerous  and  bigotted 
part  of  the  nation,  an<l  who,  which  was  most 
material  of  all,  had  enabled  himself  to  govern 
without  a  parliament.  Civil  resistance  in  this 
coimtry,  even  to  the  most  illegal  attacks  of 
royal  tyranny,  lias  never,  I  believe,  been  suc- 
cessful, unless  when  sup|>orted  by  parliament, 
or  at  least  by  a  great  party  in  one  or  other  of 
the  two  houses.  The  court,  having  wTcsted 
from  the  Livery  of  Loudon,  partly  by  corruption 
and  partly  by  violence,  the  free  election  of  their 
mayor  ancl  sheriifs,  did  not  wait  the  accom- 
plishment of  their  plan  for  the  destruction  of 
tlie  whole  corporaoon,  which,  from  their  first 
success,  tlioy  justly  deemed  certain ;  but  imme- 
diately proceeded  to  put  in  execution  their  sys- 
tem of  opprcjision.*'    Fox's  James  2|  p.  48. 

It  appears  that  the  seisure  of  the  Charters 
of  Corporations  in  England  did  not  satisfy  the 
stomacti  of  the  great  revenge  of  Charles  the 
&cond  and  his  brother : 

"  Le  Roi  d'Angletcrre,"  writes  Barillon  to 
^iOuis  14,  Dec.  7,  1684,  (see  Appendix  to  Mr. 
Fox's  Historical  Work) :  **  a  donn<^  legfouveme- 
ment  de'la  Nouvelle  Angleterre  au  Colonel 
Kerque,  qui  ^oit  auparavant  gonvemeorde 
Tanger.  11  y  avoit  eu  devaot  tme  Compagnie 
^tablie  par  des  hsttrea  patenteo  du  Roi  Jacques, 
qui  gouvemoit  avec  une  autorit^  preaque  souve- 
raine  ol  ind^pendante  les  pays  ooropria  sous  le 
gouyemement  de  la  Nouvelle  Angleterre.  Les 
vrivil^gea  de  cette  Compagnie  ont  ^t£  cass^  au 
Banc  lioyal,  et  sa  Majesty  Britannique  est 
rentrte  dans  la  pouvoir  de  domier  une  nouvelle 
forme  au  goovemement,  et  d'etablir  de  nouvd^ 
lea  kHX;  soufileaquellet  les  ha|»itaBa  de  ocepaya 


eoiraci]  asKmUed,  dBd  AnUwfiiOy»  malkienely, 
advisedly,  and  seditiously,  and  with  intentioa 
that  the  said  Petition  should  be  diapersed 
amongst  the   king'a  subiectSy   th  induce  an 

doivent  vivre  a  I'avenir ;  cela  a  doim4  lieu  4 
une  deliberation  dans  le  Conseil  aecret.  L» 
question  a  €i6  tratt^e  4  fondsi  si  Ton  y  introdu- 
roit  le  m^me  gouvememeot  quk  eat  etahli  ea 
Angleterre,  ou  ai  Pon  asaujettiroit  oeux  qui 
viveot  dans  ces  |Miys-14  anx  ordrea  d'un  gouver- 
neur  etd'uu  conseil,  qui  auroientenleurs  mains 
toute  Pautorite,  sana  etre  obUg^s  k  gaider 
d'autres  regies,  que  oelles  qui  leur  seroient  pres- 
crites  d'ici.  Milord  Haliiax  a  pria  le  perty  d% 
soutenir  avec  vehemence  qu'il  n'y  avoit  point 
lieu  de  dooter  que  lee  m^mea  loix,  aoua  les- 
quelles  on  vit  en  Angleterre  ne  duasent  ^tre  etab- 
lies  en  un  pays  compose  d'Angloisl  It  a'esi  fort 
etendu  snr  ceh^  etn'a  omis  aucune  dea  raaaons^ 
par  leaquellea  on  pent  prouver,  qu'un  gouTer- 
nement  abaolu,  n'est  ni  si  heureux,  ni  si  aesur^ 

3ue  ceiui,  qui  est  temper^  par  lea  loix,  et  qui 
onne  des  homes  4  Tautorite  du  prince.  11  • 
exag^re  les  moonvdniens  du  pouvou*  souverain^ 
et  s'est  declare  nettement  qu'il  ne  |Kravoil  pM 
s'acoommoder  de  vivre  sous  un  roi  ^uiaoroit 
en  son  puvoir  de  prendre,  quand  il  lui  plairoit, 
Targent  qu'il  a  &ns  sa  poche.  Ce  disoours 
fut  combsitu  fortement  par  toua  lea  autrea  mi- 
nistres,  etsans  entrer  oaas  la  question,  si  uno 
forme  de  ffouvemement .  en  general  est  meil- 
leure  que  T'autre,  ils  soutinrent,  que  sa  M^jest^ 
Britannique  pouvoit,  et  devoit,  gouvecner  des 
pays  si  eloigues  de  I'Angleterre  en  la  maoiibre 
qui  lui  paroitroit  la  plus  oonvenable  pour  main* 
tenir  le  pays,  en  Tetat  auqud  il  est,  et  poor  en 
augmeuter  encore  les  forces  et  la  nchesse. 
Pour  oela  il  fut  resolu,  qu'on  n'assujetteroit 
point  le  gouvemeur  et  le  oonaeil,  k  taire  des  as- 
semUeesde  tout  le  pays,  pour  faire  des  impo- 
sitiona,  et  edgier  lea  autres  matienes  imporlantes, 
mais  que  le  gouverneur  et  le  conseil  feroit  ce 
qu'ib  jugeroient  ^-propoa,  saas  en  rendre 
compte  qu'4  sa  Miyeste  Britannique.  Cette 
affaire  n'est  peot-6tre  pas  en  elle-m^mefort 
importante  ;  mais  M.  le  Due  d'York  s'enest 
servi,  pour  faire  connoitre  au  Roi  d' Angleterre 
combien  il  y  a  d'inconveniens  de  laiaaer  dana 
le  secret  de  ses  a^res  un  homme  aussi  oppos^ 
aux  int^r^ts  de  la  royaut^  qu'est  Milord  Hali- 
fax. Madame  de  Portsmouth  a  le  memo  dea- 
aein,  et  Milord  Sonderland  pouvoit  ne  rien 
desirer  avec  plus  d'ardeur.  Ite  croient  Tun  el 
I'autre  y  pouvoir  r^ussir  ayec  un  pen  de  temps." 

Governor  Hutchinson  in  his  History  of  the 
Colony  of  Massashusets  Bay  throws  somelighl 
upon  tliis  business.  He  mentions,  that  *'  In 
16dO,  (a)  a  letter  had  been  received  under  ths 

■  ■  .1         k 

**  (a)  Lord  Cnlpeper  governor  of  Virginia 
came  to  Boston  the  S4th  of  August  this  year  in 
hisretam  to  £ngkmd. 

*'  It  appears  by  the  records  that  the  hon.  Geo^ 
Russell  (I  suppose  a  younger  brother  to  ths 
oekhrated  kurd  Kusidl)  waai  a  New-£ngfaiiid  in 
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opinion 'in  tbem,  that  the  said  kingp  by  pro- 
roruing  the  parliament,^  had  obstructed  the 
pupUc  justice,  and  to  incite  the  king's  subjects 
to  hatred  of  the  king's  person  and  govemnicnt, 

_i — ^-^—   ■ .  ■  t  ■ 

king's  sign  manual,  charging  the  colony  with 
ne^ectiiigto  send  orer  other  agents  In  the  room 
of  tt&ose  who  had  obtuned  leaTe  to  return,  and  re- 
quiring that  they  be  sent  in  three  months  after  the 
receipt  of  ihe  letter,  and  that  th^  come  preoar- 
ed  to  answer  the  claim  which  Mason  had  made  to 
the  lands  between  Naumkeag  and  Merrimack. 
Immediately  upon  the  receipt  ofthis  letter,  the 
court  chose  two  agents,  Mr.  Stoughton  and  Mr. 
Nowell,  and  instructions  were  ^rawn  up,  bui 
both  ofthem  peremptorily  refused  to  engage  in 
the  affair  ;  Mr.  Stoughton,  notwithstanding  the 
exceptions  some  hu  taken  to  his  former  con- 
doct,  being  strongly  urged  to  it.  As  for  Mason's 
dura,  it  was  looked  upon  as  groundless  and 
extravagant,  and  the  court  gave  themselves  but 
little  concern  about  it  further  than  to  observe, 
that  if  he  bad  any  pretence  to  the  lands,  his 

1680  and  presented  with  the  freedom  of  the 
colony.  Mr.  Richard  Salstonstall,  son  of  sir 
Richard,  returned  this  year  afler  many  years 
absence,  and  was  again  chosen  first  assistant, 
and  BO  the  two  succeeding  years.  He  went 
hack  to  England  Heforel683,  and  died  at  Hulme, 
April  S9th  1694.  MS  letter.  He  left  an  estate 
in  Yorlshire.  Mr.  Saltonstall  was  related  to 
Mr.  Hamden,  who  like  his  ancestors  was  a  true 
Iriend  to  New  England.  In  a  letter  from  Mr. 
&lt<MKitall's  daughter,  dated  May  1694,  I  find 
this  little  piece  of  English  history.  «<  The 
court  is  altered  as  weU  as  other  places,  Mr. 
H* — n  was  to  wait  on  master  and  all  1ook« 
cd  very  smooth.  He  asked  him  concern- 
ing.tbe  report  he  heard  (this  was  a  second  time 
Mot  that  mentioned  in  my  other  letter)  he  said 
DO,  no,  there  was  nothing  in  it,  he  did  not  in- 
tend to  renibve  him.  He  kissed  hands,  and 
that  night  a  new  commission  was  granted  to  a 
young  person  nnder  30  years  of  age,  who  they 
flay  most  go  before  all  the  grave  judges.  His 
virtues  may  be  wrote  in  a  little  room  but  not 
lits  vices.  A  few  days  after  the  archbisbop  was 
sent  to  tefl  him  how  well  he  was  esteemed,  hut  he 
growing  into  years  might  like  his  ease.  If  he 
would  be  k>rd  or  earl,  he  should  be  either,  or 
have  any  pension.  To  the  first  he  answca^ 
that  he  would  die  a  country  gentleman  of  an 
ancient  faniny,  as  his  was,  ana  honour  enough 
for.him.  For  the  second,  he  said,  he  should 
not  take  the  king's  money,  and  the  king's  ser- 
rants  want  brud,  he  always  spake  against 
giving  pensions  to  others,  and  at  such  a  time  as 
this  it  was  a  great  oppression.  Whilehchada 
roll  and  can  of  beer  he  would  not  take  the  king's 
money.  It  is  wondered  at  by  many,  consi- 
dering how  useful  he  was  in  tne  year  88  and 
flowing — but  enough  ofthis." 

*'  I  hope  the  friendship  shewn  by  the  fimaily 
of  Hamden  to  New-England  will  excuse  my  in- 
serting this  anecdote,  although  it  has  no  rela- 
tion to  tbe«fiiurs  of  th«  colony. 


and  to  disturb  the  peace  of  the  kingdom,  did 
order  that  the  said  Petition  should  be  printed; 
and  the  same  was  printed.  ac<^rdingly  to  tho 
intent  and  purpose  aforesaid. 

title  would  be  fiurly  tried  upon  the  spot,  wheiv 
by  law  according  to  the  opinion  of  the  attorney 
and  solicitor  general  in  1677,  it  ought  to  bo 
tried.  After  this  Randolph  (b)  brot^t  to 
Boston  the  king's  letter  of  October  the  Slst 
1681,  CcJ  complaining  <*  that  the  coUeetor  had 
not  been  able  to  execute  bis  office  to  any  dfect, 
that  attachments  had  been  brought  agamst  him 
and  his  officers  fordoing  their  duty,  that  he  had 
been  obliged^  to  deposit  money,  before  he  could 
bring  an  action  against  offenders,  that  appeab, 
in  matters  relating  to  the  revenue,  had  been  re» 
ftued,  and  that  they  had  seized  into  their  hands, 
the  moiety  of  forfeitures  belonging  to  his  ma- 
jesty by  law."  It  was  therefore  required,  *<  that 
fit  persons  be  sent  over,  without  delay,  to  an- 
swer these  complaints,  with  powers  to  submit 
to  such  regulations  of  government  as  his  ma* 
jesty  should  think  fit,  that  restitution  be  mado 
of  all  monies,  levied  from  the  officers,  that  they 
be  encouraged  in  putting  the  acts  of  trade  m 
execution  without  chaigr,  as  in  England,  that 
an  account  be  given  onbrfeitores  received,  and 
that  appeals  be  allowed."  The  court  denied  the 
charse,  and  said  in  tlieh:  answer,  *<  that  Mr. 
Randolph  was  acknowledged  collector,  and  his 
commission  enrolled,  that  no  suits  had  been 
countenanced  against  any  officers,  except  whero 
the  subject  had  been  unjustly  vexed,  that  tliey 
knew  of  no  forfeitures,  except  a  fine  upon  a 
master  of  %  ship  for  abusing  the  government, 
that  they  would  encourage  his  officers,  and  re« 
quire  no  deposit  for  the  future';  but  as  to  ad' 
mitting  appeals,  they  hoped  it  would  be  fur^ 
ther  considered."  However,* the  sending  over 
agents  could  be  no  longer  delayed.  At  a  court 
catted  in  Feb.  1681,  when  his  majesty's  letter 
by  Mr.  Randolph  was  read,  they  determined 
to  come  to  ^  cnoiee  of  agents.  Mr.  Stough- 
ton and  BIr.  Dudley  were  chosen,  the  Cour^ 

*'  (h)  In  April  1681,  Randolph  set  op  a  pro-, 
test  on  the  exchange  in  Boston,  against  the 
acts  of  the  court. 

"  (c)  As  for  the  large  and  particular  ac- 
count you  are  pleased  to  give  me  of  the 
oonoer^  of  the'country  in  nncnl,  yoar', 
was  sent  either  to  me  to  my  house  here,  by 
Mr.  Randolph,  where  I  have  been  for  soma 
weeks,  and  do  intend  to  stay  some  weeks 
longer  so  that  I  doubt  Mr.  Randolph,  by  whom 
I  said  this,  wiU  be  gone  ever  I  come  to  LondooE, 
but,  when  I  shall  1^  there,  I  shall  endeavour  to 
inform  myself,  Uie  best  I  can,  how  matters  do 
stand  as  to  your  colony,  and  shall  do  them  the 
best  service  and  firiendly  offices  I  can,  and  it 
will  be  very  well  and  advisable,  that,  upon 
Mr.  Randolph's  arrival  matters  relating  to 
I  trade  be  so  settled,  as  that  there  be  no  fortber 
just  complaints  upon  that  account.  fSr 
George  Downing's  letter  to  governor  Brad* 
stroetyEast-Hadley,  Sept.  S8,  1681. 


By  which  the  mayor,  commoiialtyy  and  dti* 
tens  aforesaid,  the  privUe^,  liberty,  and  firan- 
—  ■■■  »  »   ■■      ■  ■  ■  I  -  -  ■  1^ 

neioff  much  divided.  Mr.  Stooffhtoo  agaio 
iMteny  refa§ed,  and  Mr. -Richards  (d)  was 
chosen  in  his  stead.  The  design  of  taking 
away  the  charter  became  erery  day  more  and 
more  evident.  Agents  empowered  is  submit 
to  regulations  of  govemment,  were,  in  other 
words,  agents  impoweied  to  sorrender  their 
diarter.  However,  the  general  court  would 
have  been  glad  to  put  a  more  farouiable  con* 
struction  upon  it,  it  being  mconsistent  with  his 
miOesty*s  repeated  declarations,  and  therefore 
they  directed  their  agents  not  to  do,  or  consent 
to  any  thing  that  should  violate  or  infringe  the 
liberties  and  privil^res  granted  by  charter  or  the 
govemnient  established  thereby.  A  new  matter 
of  charge  had  been  brought  against  them 
in  England,  viz.  the  coining  money.  This 
they  excused,  ^'  it  having  began  in  the  time  of 
the  late  confusions,  to  prevent  frauds  in  the 
pieces  of  eight  current  among  them,  and  if 
they  had  trespassed  upon  his  mi^esty's  prero- 
gative, it  was  through  ignorance,  and  diey 
numbly  bagged  his  pvdon.*'  The  other  points 
of  exception  were  answered  a^  before  men- 
tioned. The  agents  sailed  May  31st  A  pub- 
lic fast  was  appointed  to  be  obserred  June  82d, 
through  the  colony,  lo  pray  for  the  preserva- 
tion of  their  charter  and  succem  lo  the  agency. 
Bandblph  was  in  England  not  long  after  than, 
reailv  to  disclose  erery  thing  the  agents  de- 
sirea  to  conceal.  The  governor  hu  desired 
him  to  do  nothing  to  the  prejudice  of  the  colony* 
He  promised,  in  his  answer,  that  if  |hey  would 
make  a  full  submission  to  bis  majesty,  he  would 
endeavour  to  procure  his  majesty's  ro3ral  par- 
don, and  the  continuance  of  their  privileges, 
fo  far  as  that  they  should  have  liberty  of  con- 
science and  the  free  exercise  of  their  religion, 
«nd  that  no  money  should  be  raised  wiUiout ' 
the  consent  of  the  people  ;  for  other  matters  | 
their  agents  were  most  proper  to  solicit,  (e) 
/The  agents  in  their  first  letters  to  the  general 
court,  acquainted  them,  **  that  his  majesty  was 
greasy  provoked  by  their  so  long  neglecting  to 
send  agents,  and  they  desired  the  court  to  con- 
sider whether  it  was  best  to  hasard  all,  rather 
than  sati^  his  majesty  as  to  the  mode  of  sub- 
mission to  the  laws  for  regulating  trade,  since 
they  seriously  intended  to  submit  to  the  sub- 
stance.'^  '^^J  had  not  then  been  heard  be- 
fore the  oouncu,  but  soon  after,  upon  preaent- 

*<  (d^  Mr.  Richards  was  a  wealthy  merchant, 
of  a  fair  diaracter,  and  one  of  the  assistants. 

"  (e)  In  Feb.  1671,  Randolph  exhibited  to 
the  lords  of  the  council  articles  of  high  mis- 
demeanor against  a  faction  of  the  general  court 
aittia^  in  B<Mton,  viz.  Thomas  Danfbrth,  IHniel 
Gookui,  Nathaniel  SaltonstaU,  Samuel  Nowell, 
Bicbards,  Davy,  Gedney,  and  Appleton,  ma- 
sistrates,  and  Fisher,  Cooke,  Brattle,  Stoddard, 
Bathunt,  Hathom,  Wait,  Johnson,  Hutchhi- 
iibn,Sprague,  Oa^es,  HoOM«<d^Ou•hlng.  Ham- 
iaoBd,and£ikieydepiitii<. 


iSfL^PncfeJUngi  feltoeai  the  King  flOTS 

ehiseofbeiBgabody  politic  and  corporate  did 
forfeit,  and  siierwaids,  by  the  time  m  the  in- 

ingthe  eourt'ft  address,  they  woe  commanded 
to  shew  their  powers  wad  all  their  instrqctions* 
not  publicly,  but  to  «r  lionel  Jenldns,  seae* 
tary  of  state,  and  it  appearing,  npon  pcrunl, 
that  they  did  not  contain  such  nowen  as  had 
been  required,  they  were  informed  by  lord 
Radnor,  that  the  council,  nem.oon.  had  agreed 
lo  report  to  his  niajesty,  that  nnlesi  the  agenta 
speedily  obtained  such  powers  as  might  make 
them  capable  to  satisfy  in  all  points,  a  Quo  War« 
ranto  shquld  proceed.  The  agents  repmeated 
the  case  of  the  oohmy  as  desperate,  and  left  it 
to  the  court  to  determine  whether  it  wan  most 
advisable  to  submit  lo  his  mi^ty's  plcMonp 
or  to  suffer  a  Quo  Warranto  lo  issue.  Many 
cities  had  submitted.  Bermudas  (/)  in  the 
olantations,  and  the.  dty  of  London  had  f»» 
fused,  and  Quo  Warrantors  had  gone  out,  the 
determination  of  which  might  enuie  the  Mas- 
sachusets  to  judge  what  ivould  be  prudent  for 
them  to  do  (g), 

*'  (f)  Bermudas  was  the  second  colony,  Ibr 
many  years  scarce  deserving  ihename,  Vir- 
ginia being  the  first  The  charter  bearsdate 
the  **  39th  June  in  the  ISth  year  of  king  James 
1614,  by  the  name  of  the  governor  and  codi- 
pauy  of  the  ci^  of  London  for  the  plantatm 
of  the,  Somer  Islands."  This  charter  never  waf 
remoTed  to  the  colony  as  that  of  the  Massa- 
chusets  had  been.  The  company  contmned  to 
meet  ss  a  propriety  in  London.  *A  goTemor 
deputed  by  the  company,  wiUi  a  council  and 
assembly,. exercised  some  degree  of  legislative 
power  m  the  islands,  hut  the  gaveraot  sod 
company  in  London  had  the  power  of  making 
laws  not  repugnant,  8cc.  In  166S  a  law  was 
made  by  the  company  that  erery  resael  abore 
five  tons  buih  in  the  isbuid  withput  expesn 
leave  of  the  company  first  had  and  oblamed, 
should  be  forfeited  and  sold  for  the  use  of  the 
company.  The  inhabitants  made  complaint 
of  great)  oppression,  and  prayed  for  a  dissor 
lution  of  their  charter,  that  a  goTemor  might 
be  iqipotnted  by  the  crown,  and  the  sul^edago- 
▼emsd  as  they  were  in  Vnginia  and  Bitfbndoa. 
**  True  reUtion  of  the  illegu  proceedings  ef  tiie 
^*  Somer  Islands  Company,  «o.  1G78«" 

"  (fi)  Randolph  waa  incessanti  June  14tb 
1689  he  wriles  to  the  earl  of  Cfauendon.  His 
muesty's  Quo  Warranto,  against  their  chaitor 
and  sending  for  Thomaa  Danfbrth  and  for 
Samuel  NoweH,  a  late  fanatic  preacher^ and 
now  a  magistrate,  and  Danid  Fisher,  Elislwi 
Cooke,  deputies,  to  attend  and  answer  |be  ac- 
tides  of  hif{h  misdemeanors,  I  have  ndw  esc- 
hihited  against  them  in  my  mera  sent  Mr. 
Blaithwait,  wiU  make  the  whole  fhction  trem- 
ble. If ,  the  party  were  coaaidemhle  enough  to 
rev<dt  upon'nis  m^esty's  resolution  to  settle 
the  plantatian,  thcur  first  work  would  .he  to 
call  me  to  acoeunt  for  endearouring  openly' 
theaheratiott  of  tkek  constitiitioiif  which  bf 
their  law  is  death. 
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0iainlioiif  that  liberty  and  fraocbise  of  being  a 
body  politic  did  usurp  upoi^  tbe  king.  £l 
boc,  See.    And  as  to  the  other  two  pleas,  viz. 


**  U|ion  receipt  of  these  advices,  it  was  made 
m  qaestiou,  not  in  the  general  court  only,  but 
aoiongst  all  the  inhabitants,  whether  to  sur- 
render or  not.  The  opinion^  of  many  of  the 
ininisters,  and  their  arpiments  in  support  of 
them,  were  given  in  writing,  and,  in  general, 
it  was  thought  better  to  die  by  the  hands  of 
others^than  by  their  own.  (h)  An  address  was 
agreed  upon  by  the  general  court,  another  was 
prepared  and  sent  tlirough  the  colony  to  be 
signed  by  the  several  inhabitants,  which  the 
iigents  were  to  present  or  not,  as  they  thought 
proper,  and  they  were  instructed  to  deliver  up 
the  deeds  for  the  province  of  Main,  if  required, 
and  it  would  tend  to  preserve  their  charter, 
otherwise  not ;  and  they  were  to  make  no  con- 
cessions of  any  privileges  conferred  upon  the 
colony  by  tbe  charter. 

"  Cranfield,  governor  of  New-Hampshire, 
beipi^  on  a  visit  at  Boston,  advised  to  the  agents 
waiting  upon  lord  Hide,  and  tendering  him  an 
acknowledgment  of  2,000  guineas  for  his  ma- 
jesty's private  service,  and,  at  the  same  time, 
promised  to  represent  the  colony  in  a  favoura- 
Dle  liffht.  The  court  agreed  to  the  proposal, 
and  snewed  him  tbe  letter  they  wrote  to  the 
agents  tiiereupon,  but  be,  infamously,  repre- 
sented the  colony  as  rogues  and  rebels,  and 
made  bis  game  ci  them  for  making  such  an 
offer,  and  the  agents  complained  of  tneir  being 
ridiculed  for  the  sham  ^ut  upon  tbe  country,  (i) 
'Upon  the  agents  receiving  this  final  resolution 
of  the  court,  their  business  was.  at  an  end.  It 
•was  immediately  determined  a  Quo  Warranto 
should  go  against  the  charter,  and  that  Ran- 
dolph snould  be  tbe  messenger  of  death.  The 
agents  arrived  at  Boston  the  23d  of  Oc- 
'tober  1683,  and  the  same  week  Randolph  ar- 
rived (k)  with  the  Quo  Warranto,  and  a  decfa- 
ration  from  the  king,  thai  if  the  colony,  before 
prosecution,  would  make  full  submission  and 
entire  resignation  to  his  pleasure  he  would  re- 
gulate their  charter  for  his  service  and  thek 
good,  and  with  no   further  alterations  than 


"  (h)  The  clergy  tamed  the  acalefbr  the  last 
time.  The  balance  which  they  had  held  from 
the  banning  they  were  allowed  to  retain  no 
longer. 

"  (i)  *  TVuly ,  sir,  if  you  was  here  to  see  how 
we  are  ridiculecl  by  our  be&t  friends  at  court  ibr 
the  sham  Cranfield  bath  put  upon  you,  it  would 
grieve  you.  I  will  assure  you,  whatever  letters 
ne  hath  shewn  you,  bis  majesty  last  night  told 
my  friend  that  lie  bad  represented  us  as  dis- 
loyal rogrues.'  Dudley  to  Bradstreet,  Feb.  1682. 

*^  (k)  The  next  day  after  Randolph  arrived,  a 
terrible  fire  happened  in  Boston,  in  the  richest 
part  of  the  town.  Some  of  the  people  in  their 
rage  and  jealousy  supposed  the  town  to  be  set 
on  fire  by  his  procurement.  I  find  tliis  insi- 
nuated in  an  mlafkared  almaMck^  and  other 
^vaanuscripts. 

TOL.  VIII* 


The  making  and  baring  sheriffs  and  justices  of 
the  neace,  the  Attorney  General  imparles  to 
Mich.  Term. 

"         '       ■■II       ■■  I     ■         I.  iM 

should  be  necessary  for  the  support  of  his  go- 
vernment there.  Two  hundred  copies  of  tho 
proceedings  against  the  charter  of  London  wcro 
sent  at  the  same  tittie,  bv  advice  ot«the  privy 
council,  to  be  dispersed  through  the  province. 
The  i^vemor  an<l  major  part  of  the  assistants, 
despairing  of  any  success  from  a  ilefcnce,  pass- 
ed the  following  vote  :  *'  The  magistrates 
have  voted,  That  .an  humble  address  be  sent  to 
his  majesty  by  this  ship,  declai;ing  that,  upon 
a  serious  consideration  of  his  majesty's  gra- 
cious intimations,  in  hjs  former  letters,  and 
more  particularly  in  his  late  declaration,  that 
his  plcaswe  and  purpose  is  only  to  regulate  our 
charter,  in  such  a  manner  as  shall  be  ior  his  ser- 
rice  and  the  good  of  this  his  colony,  and  without 
any  other  alteration  than  what  is  necessarv  for 
the  support  of  bis  ^vernment  here,  we  will  not 
presume  to  contend  with  his  majesty  in  a  course 
of  law,  but  humbly  lay  ourselves -at  his  ma- 
jesty's feet,  in  a  submission  to  his  pleasure  so 
declared,  and  that  we  have  resolved,  by  th« 
next  opportunity,  to  send  our  agents,  im« 
power^  to  receive  his  miyesty's  commands  ac* 
oordingly.  And,  for  savmg  a  defanlt  for  non- 
appearance upon  the  return  of  the  writ  of  Quo 
Warranto,  that  some  meet  person  or  persons  b« 
appointed  and  impowered,  oy  letter  ot  attorney^ 
to  appear  and  make  defence,  until  our  agents 
may  make  their  appearance  and  submission,  as 
above.  The  magistrates  have  passed  this  with 
reference  to  tlie  consent  of  their  brethren  th& 
deputies  hereto. — Edward  Rawson,  8ecretarv, 
15tl^  Nov.  1683.  . 

'*  This  lay  in  the  bouse,  under  consideration,  a 
fortnight, and  vvas  then  passed  upon  as  follows: 

"  Nov.  30, 1683.  The  deputies  consent  not, 
but  adhere  to  theii*  former  bills.  Wm.  Torbey, 
Clerk." 

.  «<  Had  this  been  made  an  act  of  the  general 
courl,  it  is  doubtful  whether  the  consequent  ad- 
ministration of  government  would  have  beeu 
less  arbitrary  than  it  was,  upon  the  judgment 
against  tlie  charter ;  but,  upon  the  revolution, 
they  nught  have  reassumed  their  ehaiter,  as 
Rbode-iuand  (I)  and  Connecticut  did  their  re- 

<<  (I)  Rhode  island  made  a  full  surrender  of 
their  chaiter  as  appears  by  the  following  ad- 
vertisement in  the  London  gazette,  Windsor, 
8q»t  13, 1684.  "  His  maiesty  has  gracioushr 
received  the  address  of  the  colony  of  Rhodft 
island  and  Proridenoe  plantations  in  New  En^^- 
land,  humbly  representing,  that  upon  the  sigm- 
fication  of  a  writ  of  Quo  Warranto  against  their 
charter,  they  resolved  in  a  general  assembly 
not  to  stand  suit  with  his  majesty,  but  wholly  to 
submit  to  his  royal  pleasure  themsdves  and 
their  charter,  whereof  his  m^estybas  thought 
fit  to  accent  the  surrender."  The  order  in 
council  to  tne  attorney  general  to  bring  writs  of 
Quo  Warranto  a^iinst  Connecticut  awl  Rbodt 
island  was  dated  July  1^  168^« 

3Z 
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Rejoinder. 
The  mayor,  -commonalty,  aad  citizens,  at  to 
the  Plea  or  the  Attorney  General,  pleaded  in 
assigning  aforfcitnre  of  their  being  a  body  po- 
litic and  corporate, 
i - 

•pective  charters,  there  having  been  no  judg- 
ment agatftHt  them,  (m) 
'  •<  A  letter  of  attorney  was  sent  to  Mr.  Hnm- 
•brys,  to  appear  and  answer  for  the  province. 
Adnresses  were  sent,  one  after  another,  but  to 
no  purpose.  In  September,  a  scire  /arics  was 
received  by  Mr.  Dudley  and  communicated  to 
llie  governor,  who  called  a  special  court.  The 
time'  for  their  appearance  at  Westminster  was 
past  before  it  was  received  in  Boston,  fn  J    No 

m       —        

>«  Connecticut  had  the  offer  of  being  annexed 
to  Massachusets  or  New-York.  They  prayed 
the  continuance  of  their  privileffea,  but  if  they 
must  lose  their  charter  they  chose  to  be  an- 
nexed to  MassachuseU.  This-waa  construed  a 
surrender. 

«<  (m)  However  agreeabk  to  taw  this  distinc- 
tion might  be,  yet  equity  does  not  seem  to  fa- 
The  charter  of  Xiondon  was  adjudged 


FroUawdo^  Thai  those  Pleas,  Ivy  tl^  At- 
torney pleaded,  and  the  matter  in  ttie  wunm 
contamed,  are  insufficient  in  the  law  to  foie- 
jufbpe  or  exclude  the  mayor  and  commonalty, 
and  oitixens  from  being  a  corporation. 

other  answer,  than  anodier  humble  addicss, 
was  attempted.  The  case  was  desperate,  and 
judgment  was  entered  up,  copy  of  whidi  ¥ms 
received  by  Mr.  Rawson,  July  2,  1685. 

*'  Before  any  new  government  was  selt]ed« 
Icing  Charles  died.  Mr.  Blaithirait  wrote  to 
the  governor,  (o)  and  recommended  the  pro* 
claiming  king  James,  without  delay,  lliia 
was  done,  with  great  ceremony,  in  the  higb 
street  in  Boston  (April  20th.) 

«<  There  were  all  the  symptoms,  aotwidi* 
stanifing,  of  an  expiring  constitution.  Sermi 
of  the  towns  neglected  to  send  their  deputaea  in 
the  year  1684.  Little  business  was  done  at  the 
court.  .  The  people,  indeed,  shewed  some  re- 
sentment against  the  magistrates,  who  bad 
been  forwara  for  surrendering.  Mr.  Dudley, 
Richards  and  Brown  were  dropped,  Cooke, 
Johnson  and  Hutchinson  chose  m  their  stead. 
Mr.  Bradstreet,  the  governor,  (f)  Mr.  Stougfa- 


vour  It.  _     ,  _  .  J , 

forfeited  upon  along  aivument  of  the  greatest    ton,  Bulkley,  Hahonstall  and-Gidney  had  fewer 
lawyers  in  the  nation.    The  Massachusets  was  ]  yotes  than  usual.    There  seems  to  have  been 

as  much  indiflerence  in  the  legislature  about 


lawyers 

decreed  forfeited  upon  default  of  appearance. 
Not  only  the  charter  of  London  but  all  the 
charters  in  the  king's  dominions  I  suppose 
(unless  Bermudas  is  an  exception)  whether  sur- 
fendered  or  wiiether  there  bad  been  judffraent 
against  them,  were  re-assumed  except  mat  of 
the  Massachusets* 

"  (n)  The  proceedings  were  in  this  form  and 
order. 

*<  The  first  ictre  faciat  directed  to  the  sheriff 
^  MiddK»ex  bore  test  16th  Ap.  36  Car.  3d, 
whereon -a  nichil  returned. 

**  Trin.  96  Car.  2d,  an  a/,  scir.facy  directed  to 
the  saae^herUf,  returned  Sd  June  168^,'  where- 
on another  nichil  relumed. 

^*  13th  June,  36  Car.  2d,  the  agent  for  the 
company  moved  by  his  council  for  time,  to 
send  to  New-England  for  a  letter  of  attorney 
under  the  corporation  seal,  to  appear  and  plead 
•to  those  icire  Jacias%  until  Michaelmas  tenn 
then  next,  when  the  court  ordered  Mr.  Attor- 
ney should  be  attended  therein  to  shew  cause 
the  last  day  of  that  term  why  the  defendants 
'  should  not  nave  time  to  appear. 

**  Mr.  Attorney  moved  aeaiiist  that  order  and 
had  it  in  some  part  set  aside,  but  waved  it,  and 
on  hearing  counsel  of  both  sides  it  was  oiMicred, 
'  **  18th  June  1684,  That  judgment  be  entered 
up  for  his  majesty  as  of  this  term,  but  if  de- 
fendants appear  nrst  day  of  next  term,  and 
'  plead  to  issue  so  as  to  take  notice  of  a  trial  to 
oe  had  the  same  term,  then  the  said  judgment 
by  Mr.  Attorney's  consent  to  be  set  aside, 
otherwise  the  same  to  stand  recorded. 

**  On  the  first  day  ofBlichaelraas  term  follow- 
ing, the  cothpany's  agent  retained  counsel  to 
move,  and  brousrht  several  merchants  to  testify 
in  the  court  of  chancery,  that  in  the  time  given 
it  was  impossible  to  have  a  letter  of  attorney 


public  afiairs  in  1685,  expecting  every  day  to 
ne  stiperseded. 

<'  The  elecdon  for  1686  was  the  12th  of  May. 
Mr.  Dudley  bemg  left  out,  Mr  Stoughton, 
firom  complaisance  to  hin^  revised  to  serve,  (q) 
«<  The  15th,  the  Rose  frigate  arrived  froa 
England,  widi  a  commission  to  (r)  Mr.  Dud- 
returned  firom  New-England,  so,  as  they  had 
not  giyen  time  long  enough  to  perfbrm  a.iDat- 
ter.  It  was  in  effect  giving  no  tmie  at  all,  for  a 
time  not  sufficient  vras  equally  fatal  to  no  time 
g^ven. 

"  To  which  the  then  lord  keeper  repEad,  that 
no  time  ought  at  all  to  have  been  given,  in  re- 
gard that  all  corporations  ought  to  have  attor- 
neys in  court  at  all  times  to  appear  for  them 
upon  all  occasions.  And  to  set  aside  the  order 
for  time  to  appearand  plead,  and  judgment  was 
entered  as  in  the  copy. 

'*  (o)  He  said  he  did  not  write  as  to  a  go* 
vemment,  the  charter  beingVacated. 

'«  (p)  The  governor  had  690  votes,  Danfortfa 
had  631  for  governor.    MS. 

«*  (q)€>ne  Joseph  Redknap  died  at  Boston  at 
the  Bge  of  110.  He  came  over  at  60,  had 
been  a  vrine  cooper  in  Ijondon. 

*^  (r)  Mr.  Dudley  when  he  found  he  oOMid  do 
his  country  no  sctrvice  in  his  agency,  that  be 
might  not  wholly  lose  his  labour,  took  measures 
to  serve  himself  and  had  recommended  him- 
self to  the  court  when  he  was  in  London. 
Afier  his  return,  he  kept  up  a  frieo^y  coires- 
pondenee  with  Randdpn,  who  warmly  espoused 
his  mterest,  and  writes,  July  18th,  168i,to  Col. 
Shrimpton— *<  No  better  news  oomld  have  come 
to  me,  than  lo  .hear  Mr.  Dudley,  principally 
was  left  out  of  the  aliCtion>  the  fitter  man  to 
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Prot^tando  etiam.  That  no  act  or  deed,  or 
bj-law  made  by  the  mayor,  aldermen,  and 
common  council  is  the  act  or  deed  of  the  body 

corporate. 

.  ,1.  ■  I  ■  •    ■  I  -     I.  I.I- 

ley,  as  presideat,  and  divers  others,  gentle- 
men of  the  council,  to  take  upon  them  the 
administration  of  government  A  copy  of  the 
commission  was  presented,  and  the  follow mg 
answer  resoWed  upon  by  the  court,  nemine. 
contiadicente, 

"  '  Gentlemen  ;  We  have  perused  what  you 
left  with  us,  as  a  true  copy  of  his  majesty's 
commission,  shewed  to  us  tne  17th  instant,  im- 
powering  you  for  the  governing  of  his  majes- 
ty's subiects  inhabiting  this  cotony,  and  other 
places  therein  mentioim.  You  then  applied  to 
Its,  not  as  a  governor  and  company,  but  (as  yon 
were  pleased  to  term  us)  some  of  the  principal 
gentlemen  and  ehtcf  inhabitaDts  of  the  several 
towns  of  the  MassaehuseCs,  amongst  other  dis- 
coune  saying,  it  ooneemed  us  to.  consider 
what  therein  might  be  thought  hard  and 
uneasy ;  upon  perusal  whereof,  we  find;  as 
we  conceive,  First,  That  there  is  no  certain  de- 
terminate rule  for  your  administration  of 
justice,  and  that  which  is,  seems  to  be  too  ar- 
eitrefy.  Secondly,  That  the  snlvjects  are 
abridged  of  their  hberty,'as  Englishmen,  both 
in  the  matters  of  legislation  and  in  laying  of 
taxes,  and  indeed  the  whole  unituestioned  pri- 
▼ilege'of  the  subject,  transferred  upon  your- 
aelf  es,  there  not  bong  the  least  mention  of  an 
assembly  in  the  commission,  and  therefore  we 
think  it  highly  concerns  you  to  consider  whe- 
ther such  a  oommissioD  biesafefor  you  or  us; 
but  if  you  are  so  satisfied  therein,  as  that  you 

■enre  his  king  and  country  in  an  honourable 
■tation,  for  they  have  declared  him  BO,"*-and 
again  the  €6th.  *•  I  am  extremely  solicitous 
tJratMr.  Dudley  might  have  the  sole  govern- 
ment of  New  Kngland,  for  no  man  better  un- 
demandsthftoonstitution  of  yoor  country,  and 
hath  more  loyalty  and  respect  to  your  m^es- 
^*saffiun,  but  I  dare  not  openly  appear  in  it, 
lest  it  be  thought  there  u  sooie  private  design 
init,  but  I  am,  upon  all  occasions,  hinting  his 
merit  to  his  friends." — ^But,  however  obnoxious 
Mr.  Dudley  had  rendered  himself,  yet  he  was, 
with  less  reluctance,  received  as  their  chief 
ruler,  at  this  timey  from  a  general  expectation, 
which  had  obtained,  of  Kirk's  bemg  sent 
over  to  take  the  government.  Their  agent 
(Humphries)  had  advised  them  of  the  danger 
of  it,  and  they  expected  something  of  the 
•ame  tragedy  he  had  been  acting  in  the  West 
Df  fiagland.  Mr.  Rawson,  in  a  letter  to  Hink- 
fey»  Jufy  1685,  writes,  that  '« Cokmel  Kirk, 
whom  ms  late  miyesty  appointed  and  designed 
to  be  our  governor,  is  connrmed  by  his  present 
myesty,  and  is  preparing  to  sail  with  two  fri- 
gates, and  may  be  expected  in  four  or  five 
weeks."  This  was  befbre.his  and  Jefferies  cam- 
paign, as  king  James  called  it,  in  the  west ; 
mit  after  the  news  of  the  tragedies  there,  JEtav* 
mm  «xilii«»«*  Qur  ^ooditmB  is  awful." 


Protertando  etiam.  That  they,  the  mayor 
and  commonalty,  and  citizens  of  London, 
never  took  upon  them  any  unlawful  or  uniusit 
authority  to  tax  the  king's  subjects  for  their 

hold  yourselves  obliged,  thereby,  and  do  take 
upon  you  the  government  of  ttiis  people,  al- 
though we  cannot  give  our  assent  thereto,  yet 
we  hope  we  shall  demean  ourselves  as  true- 
and  loyal  subjects  to  his  majesty,  and  humbly  * 
make  our  addresses  unto  God,  and  in  doe  time 
to  our  gracious  prince,  for  our  rdief.    May* 
SOth  1686.    By  order,  £dw.  Rawson,  Seere* 
tary.' 

'•  •  These  for  Joseph  Dudley,  Ssq.  and  the 
rpst  of  the  gentlemen  named  m  his  majesty's 
commission.' 

**  The  court  appointed  a  committee  to  take  * 
into  their  custody  such  papers  as  referred  to  • 
the  charter,  and   titles  of  land,  by  purchase 
from  the  Indians  or  otherwise,  an^  ordered  tha 
Secretary  to  deliver  the  same,  and  adjourned, 
till  tlie  second  Wednesday  in  October. 

**  Hie  25th  of  May  the  president  and  council 
met,  and  his  majesty's  commission  was  pub-, 
lished. 

'*  New  Plymouth,  Contiecticut,  and  Rhode- 
Island,  who  were  less  obnoxious,  and  had  been 
more  pliant  than  the  Massachusets,  were  all  to 
be  in  like  degree  sufierers,  although  not  in- 
cluded in  Mr.  Dudley's  commission,  (t)  tha- 
execution  wu  only  respited  a  tew  months; 

**  We  have  taken  no  notice  of  the  affairs  of 
New  Plymouth  since  the  year  t67Q.  Having 
conquered  Philip's  country  of  Mount- Hope,- 
now  Bristol,  it  was  confirmed  to  that  colony  by 
kin^Charies.  The  Massachusets  had  applied 
for  It.  Mr.  Winslow,  the  governor  of  Ply-' 
month,  died  in  1680,  Dec.  18th,  and  was  sue* 
ceeded  by  Thonuis  Hiukley,  who  continued 
until  that  colony  was  included  in  the  same  com- 
mission with  the  Massachusets,  &c.  It  was 
agreed,  that  the  grand  council  of  Plymouth 
oouM  confer  no^wers  of  government.  They 
had  nothing  therefoEe  to  support  them  at  New 
Plymouth,  ,but  the  king's  approbation,  from 
time  to  time,  of  their  proceedings.  It  mi^t 
then  well  be  expected  that  they  sb<|;uld  act  with  ^ 
great  caution,  to  avoid  giving  offence.  Thev 
had  been  amused,  from  year  to  year,  with  ^ 
assurances  that  the  king  would  grant  them  a  * 
chatter.  8uch  air  one  as  Connecticut  had  re- 
ceived they  prayed  for.  The  name  of  the 
Massachusets  was  odious.  The  governor 
kept  upon  good  terms  with  Randolph,  who  en- 
gaged to  do  every  thing  in  bis  poirer  to  obtain 

<'  (t)  I  find  the  following  passage  in  a  letter 
firom  Ireland,  March  96th  1684.  "  Our  last* 
packet  from  England  brings  us  news  of  two 
very  loval  addresses  to  bis  majesty,  one  from 
New  Plymouth  and  the  other  from  Connecticut, 
which  were  both  tery  ^ciously  received,  by 
which  I  suspect  you,  of  the  Massachusets,  are 
more  whiggish^  and  your  neighbours  more> 
toryiah,  to  express  it  in  the  language  of  late  in 
use." 
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own  private  i;ain«  or  did  ever  levy  or  exact 
Iremtlie  kiti^'H  viibjecU,  coiuinn^  to  markets, 
8uch  > early  sums  as  in  tbe  re(>lication  are  al- 
leiji^e^l — For  Plea  say. 

That  IjODflon  i»  the  nieUnipolfey  of  England, 
and  very  itopulous,  <  et  cekberriinum  empo- 
'  riurntotius  Europic* 

the  charter,    (t)  vTbey  had  orders  to  send 
over  a  popy  of  tlieir  patent,  in  order  to  form  a 
new  one,  in  which  die  Naraganset  country  was 
to  be  included  ;  but,  u(M>n  the  Quo  Warranto 
coming  over  to  die  Massaehusets,  Mr.  Blaith- 
ivait  wrote  to  the  governor,  Si*pt.  27,  1683. — 
**  I  must  deal  plainly  with  you.     It  m  not  pro> 
bable  any  thing  wil[  be  determined,  in  that  be- 
half, until  his  majesty  do  sec  an  issue  of  pro- 
ceediogs  in  relation  to  the  Massachusets  colony, 
and  that,  ufioo  regiiUting  their  charter,  that 
ook>oy  be  brought  under  such  an  actual  fle- 
pendence  upon  the  crown  as  liecomes  his  ma- 
jesty's subjects.     From  hence  it  will  be,  that 
your  pateut  will  receive   its    model;  and  al- 
thougii  yoi:  may  be  assured  of  all  you  desire, 
yet  it  nil  I  beex|>eeted  that,  in  acknowledgment 
of  so i^icoi  favours,  such  provisions  maybe  in- 
serted a.s  arc  necessary  for  the  maintenaurc  of 
his    maji-sty's   authority."      Atler   thi.s,  tliey 
could  have  no  great  reason  to  hope  for  success. 
However,  they  continued  their  pui*suit,  and  in 
Nov.  IGtiJ,   they  tbrwartled  another  address, 
M-horeiu  they  congratubitcd  his  majesty  upon 
his  deliverance,  'v\  answer  to  their  prayers  tney 
hoped,  from  tlie  late  horrid  euiisi>iraev,  (u) 
and  they  had  nppointcMl  tlw  1  jlb  mstant  for  a 
flay  of  solo um  thanks||»iviug,  tor  the  salvation 
of  his  majesty's  n»yal  pci*son  iVuni  that  and  ' 
other  helli^ih  conspiracies.     They  tc«  on  to  pray 
his   majesty's    ia>our,   in    granting  them   a 
charter,  having  sent  over  a  Frue  copy  of  their 
patent  from  the  council  of  Plymoutli.     Ran- 
di»lphvvi^tes  to  tl»e  i^oveinor  of  JHymonih,  the 

'  4th  of  March  following,  ihat  he  liad  presented 
tlu*  adtlrcss,  with  the  nen^ss^try  amendments,  to 
hLs  maji'jity  in  council,  that  it  Would  be  printed, 
wjjs  graciously  received,  and  that  they  wotdd 
find  the  beiulit  of  it,  in  dispatch,  and'  settle- 
ment of  their  colony.  Upon  the  death  of 
king  Charles,  they  v^m-  distinguished  by  king 
James  from  the  other  colonics,  by  a  letter  under 
his  sign   manual,  (x)   aajuaiutin^  tiiem  with 

"  his  accession  to  the  throne,  the  great  tilings  ihe  | 
parliament  had  done,  the  defeat  of  Arg\  ie,  and 
llie  hinriin*"^  of  Monmouth,  and  the  care  taken 
to  oreveut  his  success,  all  to  prevent  any  false 
and  malicious  ruiuoi-s  that  might  be  spread 
among  his  uiajest\  's  subiects  at  that  distance. 
An  Address*  was  sienttothe  king,  upon  his  ac- 
cession, taking  notice  of  the  assuranc<?s  they 
had  received  fi-om  his  royal  brother,  and  pray- 
ing that  bis  majesty  would  fulfd  them.     ThLs 

"  (f)  They  sent  over  31r.  James  Cudworth, 
«s  their  agent,  in  1681,  to  solicit  their  patent, 
t^ut  he  died  smm  after  his  arrival. 

^' (u)  This  must  be  the  Protestant  Plot. 

"  (v)  June  26th,  1GS5. 


That  there  arc,  and  time  out  of  mmd,  have 
been,  diners  public  markets  for  provision  and 
merchandise  within  the  said  city  to  besokL 

That  the  mayor  and  commonalty,  and  citi- 
zens have  been,  time  out  of  mind,  and  yet  are^ 
seiseed  of  these  markets  in  fee^  and  by  aU  the 
said  time  at  their  own  costs  and  expenoes  have 

was  the  last  effort,  (x)  Connecticut  kept  more 
silent,  inactive  and  reserved,  submitting  wheo 
compelled  to  it,  and  reassuming  their  r^hta  as 
soon  as  they  had  opportunstjr  U»,  it.  (y)** 

*'  (x)  King  Charles's  grant,  under  his  un 
manual,  of  Philip's  country,  is  in  these  words, 
*■  We  have  taken  into  our  roval  consideratioB, 
how  that,  by  your  loyalty  ana  good  conduct  ia 
that  war,  you  have  been  the  happy  tnstrumenia 
to  enlarge  our  dominions,  and  to  bring  that  new 
territory  of  Mount- Uope  into  a  more  immedi^ 
ate  dependance  upon  us,  we  are  therefore  gra- 
ciowily  pl<^scd  to  give  and  grant,  and  do 
hereby  give  and  grant  unto  you,  tlie  full  an4 
eutirt^  pro|}erty  of  the  said  territory,  or  scope  of 
Und,  commonly  called  S^iount-Ho|)e,  containing 
by  common  estimation,  7,000  acres,  be  the 
same  more  or  les9,  for  the  sole  am)  proper  use 
and  behoof  of  yourselv  es  and  the  rest  of  onr 
saiil  colony  of  >ew  Plymouth,  to  be  hoklen  of 
us,  our  heirs  and  successors,  as  of  oar  castle 
of  W  indsor  in  the  coimty  of  Berks,  yielding 
and  paying,  \c.  seven  beaver  skins  each  ana 
every  veai',  Ace." 

^'  This  countiy  of  Mount- Hope,  with  severai 
townships  and  parts  of  towiiships,  alw  a\  s  re- 
puted pait  of  the  colony  of  >iew-l^yiuouth» 
by  a  new  line,  never,  until  then,  conceivetl  by 
any  ])en»on  w  hatsoever,  was,  in  the  year  1741» 
by  commissioners  from  New- York,  6lC,  de* 
termined  to  be  within  the  bounds  of  Uliode* 
Island  chai-ter,  and  this  determination,  perhaps, 
for  want  of  proper  evidence,  which  might 
have  been  produce<l  on  the  part  of  the  Massa- 
chusets, was  aller wards  conlii*med  by  his  kUa 
majesty  in  council. 

'^  in  this  and  other  controversies  aboutbounda- 
ries,  it  ho^sbeen  the  misfortune  of  the  MaaBa« 
ehusets  province  to  have  been  represented  as 
too  grea  and  powerful  a  province,  that  his 
majesty's  smaii  proviuce  oi  New-Hampshire, 
the  small  colony  of  Khode- Island,  were  op* 
presM^d  and  borne  down,  Vc. 

**  (y^  The  condition  of  the  dissenters  in  Eng* 
land,  in  the  latter  part  of  the  reign  of  king 
Charles  the  2nd,  had  caused  many  of  them  ta 
turn  tlieir  thoughts  again  towards  New-£ng* 
laud.  ^^  Divers  persons  in  England  and  Ire« 
land,  gentlemen,  citizens  and  others,  being 
inclined  to  remove  themselves  into  foreiga 
parts,  where  they  may  enjoy,  without  interrup- 
tion, the  public  exercise  of  the  diri&tiaa 
religion,  according  to  what  they  apprehend  of 
divine  institution,  have  prevuled  with  Mr. 
Blackweil  to  make  your  country  a  viait^and 
enquire  whether  they  may  be  there  wel- 
come, and  whether  they  may  leaaaoably 
es|>ect    that  liberty    they    promise    theia» 
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provided  and  hire  accustomed,  and  ought  to 
provide  at  their  own  costs  places  for  the  holding 
the  said  markets  and  stalls,  and  standings,  and 
other  accommodations  for  persons  bringing  pro- 
visions  and  merchandizes  to  the  said  mauwets, 
and  sttpervison  and  other  officers  for  the  better 
preserving  and  ordering  the  said  markets  ;  and 

Hutchinson  in  a  preceding  part  of  his  his- 
tory mentions  some  interesting  particulars,  of 
an  attack  which  had  been  made  in  the  n^gn  of 
king  Charles  the  1st  upon  the  charters  m  the 
New  England  Pi-ovinces.  In  the  conduct  of 
this  attack  Abp.  Laud  was  by  no  means  remiss. 

The  proceedings  against  the  city  of  London 
were  freely  animadverted  upon  in  pamphlets 
published  at  the  time.  See  **  A  Modest  Enquiry 
concerning  the  £lectipn  of  the  Hheriffs  of 
London,  and  the  right  of  chusing  demon- 
strated to  belong  unto,  .and  to  have  been 
always  adjudged  to  reside  in  the  Iiord  Mayor, 
the  dourt  of  Aldermen,  and  the  Common  Hall 
London.  Printed  for  Henry  Mead,  1682.'* 
*'  The  Lord  Mayor  of  London's  Vindication,  (Sec. 
printed  for  E.  Smith,  1682."  *' The  Privileges 
of  the  Citizens  of  London  contained  in  the 
Charters  granted  tdHhem  by  the  several  kings 
of  this  realm,  and  confirmed  by  sundry  parlia- 
ments. Comprehending  the  wnole  Chaiter  only 
words  of  ibrm  left  out.  Now  seasonably  pub- 
lished for  general  information  upon  the  occa- 
sion of  the  Quo  Warranto  brouj^nt  against  tlie 
said  City.  London  printed  tor  the  Trans- 
hitor  of  It,  and  published  by  Langley  Curtiss, 
at  the  sign  of  Sir  Edmundbury  Godtrey,  near 
Fleet  Brid^,  1682."  See  also,  as  connected 
with  the  pnvileges  of  the  city  of  London,  *<  The 
Liberties,  Usas;es,  and  Customs  of  die  city  of 
London  confirmed  by  especial  acts  of  parlia- 
ment, with  the  time  or  their  confirmation ; 
also  divers  ample  and  most  beneficial  charters, 
&c.  14^4.'*  ^^  Ix>ndon's  liberty  in  chains,  dis- 
covered  and  published  by  lieutenant  colonel 
John  Lilburne,  a  prisoner  In  the  Tower  of  Lon- 
don, October,  1646,  with  a  postscript."  "  Lon- . 
don's  Account,  or  a  calculation  of  the  arbitrary 
ftnd   tyrannical   exactions,  taxations,  imposi- 

selves,  and  othei^,  who  will  attend  their 
motion."  Letter  from  Daniel  Coxe  to  g^o- 
vemor  Bradstreet,  London  October  10,  1684. 
Tlie  alteration  which  happened  presently  after, 
in  the  public  affairs  of  the  colony,  was  alone 
siuflicieAt  to  discourage  this  emigration.  At 
the  same  time,  some  of  the  protestants  in 
France,  after  a  relation  of  their  miserable  state 
in  France,  concluded  a  letter  from  Rochel,  1st 
October  1684—*  New- England,  the  country 
where  you  live,  is  in  great  esteem,  I,  and  a 
great  many  other  protestants,  intend' to  go 
there.  Tell  us,  if  you  please,  what  advantage 
wc  can  have,  and  partictdarly  the  peasants, 
who  are  u<^  to  the  plough.  If  somebody  at 
your  country  would  send  a  ship  here  to  fetch 
over  French  protestants,  he  would  make  great 
gain«'  ** 


of  the  great  concourse  of  persons  coming  t<^ 
the  same ;  and  for  the  sustaining  and  'sup- 
portmg  of  the  said  costs  alid  expenccs,  by  all 
the  time  aforesaid  have  had,  and  ought  to  have 
reasonable  tolls,  rates,  or  sums  of  money,  t>C 
persons  coming  to  the  said  markets  for  tlv^ir 
stalls,  standings  and  other  accommodations  b^ 

tions,  excises,  contributions,  subsidies,  twen- 
tieth parts,  and  otherassessments  within  the 
lines  of  communication,  during  the  four  years 
of  this  unnatural  war,  (Sec.  imprinted  in  the 
year,  1647." 

"  The  city,"  says  Roger  Coke,  "  upon  the 
dissolution  of  the  four  last  pariiaments,  were 
aware  of  the  designaT  of  the  Court,  and  chose 
sherifis  accordingly.  When  Colledge's  bill  was 
preferred,  Mr.  Cornish  and  Mr.  Bethel  wertf 
sfaerifik,  and  now  another  such  was  preferre<l 
against  my  lord  of  Shaftesbury,  sir  Thomatf 
Pilkington,  and  Mr.  <Shute  were  shori^  % 
who,  though  at  other  times  sheriffs  would 
rather  fine  than  serve,  yet  at  this  time  none  re- 
fused to  serve ;  so  that  unless  sheriffs  of  ano- 
ther stamp  were  chosen,  all  would  be  to  no 
purpose.  It  is  scarce  credible  what  a  noise 
the  not  finding  my  lord  Shaftesbury's  bill 
made  ;  all  justice,  now  the  Tory  par^  cried, 
was  stopped,  if  these  Ignoramus- Junes  were 
not  set  aside.  R.  L.  8.  proclaimed  41  would 
inevitably  return  ;  and  this  countenanced  by 
the  Court,  fiew  out  of  the  city,  all  the  coiintiy 
over ;  so  that  scarce  any  ether  thing  was  to  be 
heard  but  of  Ignoramus  Juries,  and  what 
would  follow  from  them. 

**  ft  was  the  latter  end  of  Michaelmas  Term, 
the  great  Inquest  returned  an  Igrnoramns  upon 
the  bill  of  high  treason  preferred  against  my 
lord  Shaftesbury,  and  in  the  vacation,  all  wits 
were  set  on  work  how  to  take  the  election  of 
the  sheriffs  of  London  out  of  the  power  of  the 
city,  and  no  other  expedient  could  be  found 
out  but  by  taking  away  their  charter  ;  which, 
if  it  could  be  done,  would  not  only  entitle  the 
Court  to  making  of  sheriffs,  but  open  a  g^  to 
their  making  a  House  of  Commons,  for  near 
5-6th  of  the  Commons  are  Burgesses  and 
Barons  of  the  Cinque-ports,  who  would  not 
dare  contest  their  Charter,  if  the  city  of  Lon* 
don  could  not  hold  theirs.  So  that  in  Hilary 
Term  following,  a  Quo  Warranto  was  brought 
against  tlie  city,  for  two  heinous  crimes,  \i2. 
Tiuit  they  haa  made  an  address  to  the  king 
for  the  parliament  to  sit  for  redress  of  griev- 
ances, and  to  settle  the  nation  ;  and  that  the 
city  had  raised  money  toviards  repairing Cheap^ 
side  conduit,  ruine<l  by  the  fire  of  London. 

*<  The  city  pleaded  their  right,  and  the  king 
replied  ;  upon  which  there  was  a  demurrei^ 
but  judgment  was  not  g^ven  upon  it  till  Trinity 
term  1683.  However,  the  noveltr  of  the 
thing  caused  an  amusement  upon  tne  gene*> 
rality  of  the  city  and  nation  too,  whereto  this 
tended.  In  the  mean  time  the  Duke  having 
done  his  work  in  Scotland  was  returned  to 
LoDdc^y  and    his   seal  for   piomotiBg  Ai^ 
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Ihemlbr  tke  better  exposn^^  their  commoditiei 
IhmI  and  enjoyed. 

^  They  forther  say,  that  the  citisensaDdivee- 
men  of  London  are  very  nmnenMiSy  (nz.) 
50,000  and  more. 

That  tvHhin  the  nid  city  there  hath  been, 
Ihne  oot  of  mind,  a  common  oonncil  assembled 
as  often  as  necessary,  consisting  of  ^e  mayor, 
aldermen,  and  of  certain  of  the  dtizens,  not 
czceedingtSO  perwns  thereto  annually  deded, 
called  the  Commons  of  the  said  citT. 

That  there  is  a  custom  within  the  said  dtr 
for  the  mayor,  aldermen,  and  common  council, 
to  make  by-laws  and  ordinances  for  the  regu- 
kiioB  and  guremnient  of  the  public  mai&ti 
within  die  atv. 

That  these*' liberties  and  castoms  of  the  cHy 
«»^««^p^^i^— ^^^—^^^^^^"^•^^^^■"^^"^^^^"^^"^■"^■"■■^"^^^^^^^ 

Catholie  cause,  outwoit  his  patience  ibr  the 
Court's  judgment  upon  the  (temurrer  to  the 
Quo  Warranto ;  ao  that  courtien  of  the  first 
magnitude  appeared  bare&ced  lor  the  next 
deetion  of  sheriflb,  and  sir  Dudley  North,  and 
sir  Peter  Rich  were  returned,  one  by  a  shame- 
lesa  trick,  the  other  by  open  force.  Though 
the  Court  had  gained  this  point,  they  thought 
not  fit  to  push  It  further  tdl  the  demurrer  to 
the  City  Charter  were  determined  ;  in  which 
such  baste  was  made,  that  only  two  arguments 
were  permitted  on  either  side,  one  in  Hflary 
Term  1682-3,  and  the  other  in  Euter  Term 
following,  and  so  judgment  was  giren  in  Tri- 
nity Term  next  after,  against  the  city. 

^*  The  judgment  against  the  city  was  as 
strange  as  the  election  of  the  sheriffs,  for  it 
was  without  any  reason,  and  by  two  judgps 
only ;  one  was  sir  Francis  Withens  (who  heard 
but  one  aivument,  and  I  believe  understood 
but  little  of  that)  and  who  after,  inHhe  absence 
of  sir  Edward  Herbert,  delivered  that  for  his 
opinion  which  sir  Edward  when  present,  dis- 
owned ;  and  sir  Thomas  Jones.  However 
they  said  justice  Raimond  was  of  thor  opi- 
luon,  and  so  was  Saunders,  the  chief  justice, 
though  he  was  past  his  sens^  and  only  had 
sense  enough  to  expostulate  with  them  for  then 
troubling  him,  when  he  had  lost  his  memory.*' 
S  Roger  Coke's  Detection,  p.  313. 

In  the  Hbrary  of  All-Soul's  College,  Oxford 
(Owen  Wynn's  MSS.  No.  75)  is  a  large  col- 
leetion  of  extracts,  relating  to  die  aUf  of  lion- 
don,  iVom  the  Quo  Warranto  Rolls  dorine  the 
reigns  of  Edward  the  First  and  Edward  the 
Second.  Inthesame  library  there  is  also  a  rery 
good  report  of  the  Arguments  in  this  case,  in 
a  M9.  which  bdonged  to  Mr.  Narcissus 
I^ittrell. 


In  the  "  life  of  Kiv  James  the  Second 
written  by  hhnself,"  as  Macpherson  calls  it 
(See  the  tntrododion  to  lord  CLurendon'sCaae, 
vol.  6,  p.  291,  of  this  Collection)  is  the  fol- 
lowing passage: 

^  dwft  Warranto  brought  agunst  the  city- 
chaiter,  which  pleases  all  good  men  there. 
The  common  council,  on  tin  31fll,  wwe  better 
than  but  yew." 


u 


by  Ibgva  CSwrin,  and  Aa 
other  statniBB  in  die  plea  abofe-mentiooed. 

That  by  reason  of  the  burning  of  the  cm  in 
Sept  1666,  andthealleralionsin  thenmket- 
houses  and  places  thereby  ocoasioned,  ftr  the 
establishing  and  resettling  the 
the  city,  17  Sept  S6  Car.  II.  the 
aldermen,  and  commons,  in 
assembled,  according  to  the  aaid  coalaai,  fer  the 
better  regulation  otAe  market  did  im^  ■ad' 
publish  an  ordinance,  entiiM,  *  An  Act  for  the 

*  settlement  and  well  ordering  the  pofaiicmar- 

*  kets  within  the  city  of  Ijivadon/  hy  whkk 
said  mdinancereciting  that  Ibrtlie 
tion  of  the  market  people  m '  ' 
and  other  nfrgisriffs  fiir 
the  market-places,  and  for  the  support "aul 
deftaying  the  incident  charges  thcmi;  then 
have  been  always  certain  iiasiinilii<  nta 
and  duties  paid  lor  the  aaiiie.  And  to  tbr 
intent  that  the  aaki  rates  may  he  ascrr> 
tained  and  made  pubttc  to  all  maiiDet-people, 
and  the  coUedors  restrained  litiaa  exKting,  k 
was  enacted  and  ordained  by  the  said  ^-^-y^ 
council,  that  the  rates  and  sums  in  the  rrpli- 
cation  shouhl  be  paid  to  the  use  of  the  ma^cr 
and  commonalty  and  citizens  ;  or  npon  le- 
ftiasl,  to  be  remored  onto^  the  mnrket  Aid 
they  arer,  that  these  are  all  the  rates  or  dunes 
paid,  and  were  ressonable  sums  to  he  paid ; 
and  these  th^  hare  demanded  and  reLCivcd 
for  the  use  and  purfNise  aibiesaid,  as  was  iavisi 
for  them  to  do. 

As  to  the  other  matter  alledged  by  the  At- 
torney general  m  aangning  the  liorlciive, 
they  say, 

tW  within  this  kingdom  (vis.)nt  the  pmnb 
of  St  Michael  Bassishaw,  London,  therTsis 
an  execrable  Plot  and  Conapiiacy  prasecnted  bv 
papistB  to  destroy  the  long,  anJftOMlMrsrt  ik« 
ancient  government,  and  annptessthe  trae  re- 
ligion in  this  kingdom  established. 

That  sir  fidmandbnry  Godfi^  tank  aaos- 
natipna  of  witnesws,  and  infennatinns  «f  ibe 
same;  and  also  of  the  homing  of  Ijandon  hw 
thePlspists. 

That  diTcrs  of  4heBe  coMpiiaftars  had  lud  ■ 
wait  for  him,  and  murdered  him,  to  the 
to  suppress 'his   examinations,  and  to 
other  magislrates  from  acting  in 

Tint  Green  and  odien  were  tried,  aad 
hanged  for  this  murder. 

l%at  Coleman,  and  others  were  abn  tridL 
and  executed  for  the  same  conspiracy. 

That  William  lord  Powis,  lord  Aiuddsf 
Warder,  brd  Pelie,  kwd  Bellasb,  wen  sa- 
peached  by  the  Cotnmons  in  parliaaieaa  of  hi^ 
treason  for  the  same  conspiracies,  and  sm  ts 
the  Tower. 

That  the  long  in  his  speech  to  that  narlis- 
mentlmd  reooinmended  to  them  the  turther 
pursuit  and  eiamination  of  that  ooospiracy, 
declaring  he  thoii^  not  himaelf  imr  ^hesi 
safo,  till  that  matter  wcse  gone  throngh  wiih ; 
and  therefore  that  it  waa  neossaaiy  that 
the  said  folds  in  the  Tower  shsidd  he  faret^ 
totheirtrials,  that jwtioc  might h#  done;  and 
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the  parliament  haviDg  made  an  address  to  the 
king,  wherein  both  £olrds  and  Commons  de» 
cUred  their  beii^  deeply  sensible  ot'  the  sad 
condition  of  the  realm,  occasioned  chiefly  by 
die  conspiracies  of  a  popish  party,  who  had 
plotted  and  intended  the  deatractkm  of  the 
King,  and  subversion  of  the  government  and 
Bdigion  of  the  idngdom ;  and  thereupon  a 
solemn  fast  kept  pursuant  to  the  king's  procla- 
tion,  grounded  upon  the  said  address,  and 
divers  bills  prepared  to  be  passed  into  laws  for 
preservation  ot  his  Protestant  subjects. 
These  Impeachments  and  Bills  being  thus  de- 

pendiug,  and  the  lords  in  the  Tower  not  tried, 
the  paniament  was  u^ion  the  10th  of  January 
prorogued,  as  the  Attorney  General  above  in 
Lis  replication  hath  alledged,  by  reason  whereof 
the  citizens  and  inhabitants  of  the  said  city, 
being  faithful  subjects  to  the  king,  were  much 
'disq[uieted  with  the  sense  and  appr^ensionS  of 
the  danger  threatening  the  person  of  the  king, 
his  government  and  realm,  by  reason  of  the 
conspiracies  aforesaid,  as  b  by  both  kii^  and 
parliament  aflkmed  and  declared;  ana  con- 
cei>ing  no'  better  means  to  prevent,  than  by  the 
sittii^  of  the  parliament ;  and  having  received 
a jpelition  from' divers  faithful  subjects,  citizens 
ot  London,  to  the  same  effect:  and  it  being 
lawful  to   petition,'  the  mayor,  sir  Patience 
Ward,  and  the  aldermen  and  commons,  in 
common  council  a&sembled,  for  the  preser- 
vation of  the  king  and  his  government,  did 
cause  to  be  written  the  Petition  in  the  replir 
cation  mentioned,  which  is  set  forth  in  lute 
ver^a;   and  did  order,  that  afVer  the  same  was 
-presented  to  the  king,  it  should  be  printed  for 
the  satisfaction  of 'the  troubled  minds  of  the 
said    citizens;    and  traverse  the  writing  or 
maikinc'  any  other  Petition,  or  making  this  to 
imy  other  end  or  intent  than  they  have  pleaded. 

Surrejoinder, 

The  Attorney  Gencnl,  as  to  the  Plea  of  the 
.mayor,  and  oommonaHy,  and.  citizens  pleaded 
•to  tbemakioffand  pnbfishing  tfie  ordinanee 
about  the  maivets, 

FraieUanda^  That  the  mayor,  and  oom- 
jBonahy,  and  citizen  were  not  ^zed  of  the 
maikets,  nor  at  their  chargea  provided  stalls 
and  neoessariea,  or  maricet-plaoeB. 

Protetiundo  etiam^  That  the  said  rales  and 
sums  were  not  reasonable. 

For  Plea  saith,  That  by  a  statute  made  SS 
.Car.  2,  it  was  enacted,  that  place*  to  markets 
•hoaU  .be  set  out,  and  Sd.  per  ehaldron  upon 
.£8ii»  for  the  charge  of  thai,  and  majiyxwber 


things,  was  given ;  and  that  they  received  a 
great  sum  out  of  that  duty  for  the  purposa 
atbreteid*;  add  yet  for  their  own  privata  locra 
took  the  money  by  the  ordinance. 

And  traverseth,  That  the  mayor,  and  com- 
monalty and  citizens,  time  out  of  miiid,  <ha- 
^  biierunt   et  habere   consueverunt  Tolneta, 

*  Ratas,   sive  deuariorum  summas  per  ipsoa 

*  Majorem,  Commnnitatem,  et  Cives  auperiua 
'  sopposit.  per  prefatam  Le^^em,  sire  Ordhia- 

*  tioaem  predict'  Assess,  et  m  oertitudioem  iter 

*  duct  proiit  per  pladtum  suum  soperiue  re- 

*  jungendo  placitat'  supponitur.' 
And  to  the  Plea  of  the  mayor,  and  oommon«* 

alty,  and  citizens,  pleaded  to  the  residue  of  the 
Attorney's  matter  assigned  for  a  Ibrfeiture,  aa 
aibresaid. 

The  Attorney  prof  estonii^.  That  the  afore- 
said prorogation  of  the  parliffment  was  for 
ui^fentcaiises  concerning  tne  good  of  the  kimf  •» 
dom,  and  thei^y  the  prosecution  of  pid4ic 
justice  not  intemipted. 

Anddemnrs  to  the  said  Plea  of  the  mayor, 
and  commonalty,  and  citizeDS  by  them  pleaded 
ab  to  the  Petition. 

Rehutttr. 

The  mayor^  and  con:  -nonalty;  and  citizens, 
as  to  the  makmg  and  puolisliing  the  ortfinHnoe 
lor  the  payment  of  monies  by  those  that  come 
to  the  saia  markets,  say  as  before, 

That  the  mayor  and  commonalty,  and  citi- 
zena  have,' time  ootof  mind,  had,  and  accus- 
tomed to  have,  reasonable  tolls,  rates,  or  sums 
of  money  of  all  persons  opming  to  thiese 
markets  with  victoals  and  provisbns  there  to 
be  sold,  for  stalls,  standixiflB,  and  other  accom- 
modations, by  them  had  fbr  exposing  thdr  vic- 
tuals and  provisions  to  sale.  And  of  this  th^ 
put  themselves  upon  the  country,  6cc.  To  thia 
Mr.  Attorpey  demurs. 

And  as  to  the  Plea  by  the  mayor,  and  com-> 
monalty,  and  citizens  pieadckl  to  the  residue  of 
the  matter  by  the  Attorney  General,  asugne^ 
for  forfeiture,  they  join  in  demuirer.*^ 


*  When  the  0emurrer  in  this  Case  was 
joined  (viz.  Mich.  Term,  34  Car.  S,)  Mr.  Ser- 
ieant  Pemberton  was  Chief  Justice  of  tha 
Aan^VBench.  But  before  Hilary  Term  vrhen 
it  came  to  be  argued,  he  was  remoyed,  an4 
made  Chief  Justice  of*  the  Commoa^Benohs 
and  sir  £dmund  Sannders,  who  had  been 
counseTfor  the  king,  in  dcawing  and  advising 
the  Pleadings,  was  made  Chiaf  Justice  of  tha 
King's-Bendi. 


-ProtHiiMgk 


This^JreatCase  was  only  twice  ar^ed  at  the  Bar:  First,  by  Mr. 
Finch,  the  Kings  Solicitor,  tor  the  King;  and  Sir  George 
Treby,  Recorder  of  London,  for  the  City.  And  next  by  Sir 
Robert  Sawyer,  the  King's  Attorney  General,  fpr  the  King; 
and  Henry  Pollexfen,  for  the  City. 


The  first  ATpimefit  wts  in  Hilsry  Term  on 
Wednesday,  February  7, 1<^2. 

ARGUMENT 

or  Mr.  Soucitob  Finch. 
Tbe  questions  in  this  case,  as  I  think,  will  be, 
.  I.  Whether  any  corporation  can  be  forfeited? 

,  II.  Whether  the  city  of  I/mdon  differ  IVom 
4ttier  corporations  as  to  point  of  forfeiture  ? 

III.  Whether  any  act  of  the  mayor,  alder* 
^lian,  and  common  council,  in  common  couocil 
assembled,  be  so  much  the  act  of  the  corpora- 
tioD,  aacan  make  a  forfeiture  ? 

IV.  W^hether  the  arts  by  them  done  in 
making  ttie  by-law,  and  receiving  money  by 
it ;  or  m  making  the  Petition,  and  causing  it  to 
le  printed  and  published,  be  such  acts,  as  if 
done  by  the  corporation,  will  make  a  forfeiture 
«f  the  corporation  ? 

I.  The  first  of  these  questions  truly  I  sliould 
•ot  make  any  question  at  all,  but  that  this  case 
has  been  a  case  of  so  great  expectation,  every 
■lan  hath  discoursed  about  it,  and  the  prejudice 
llial  some  have  entertained  concerning  it,  have 
dmwn  them  to  assert  the  negative  proposition. 
Therefore,  myknrd,  because  this  strikes  to  the 
irbole,  thoQ^  I  think  it  hath  no  foundation  in 
bw,  I  will  wg  leave  to  remove  this  objection 
•ttt  of  the  case. 

•  1.  First  of  all.  No  corporation  hath  any  other 
^raatiott  than  any  other  franchises  have,  and 
subsist  upon thesame  terms  that  other  fran- 
chises do. 

>  2.  There  is  a  trust  or  a  condition  in  law, 
tiiat  is  annexed  to,  and  .grows  upon  all  fran- 
chises, that  they  be  not  abused,  'and  the  breach 
•f  them  is  a  forfeiture  of  the  very  being  of  the 
franchiie. 

•  d.  And  as  there  is  no  foundation  of  that  opi- 
nion in  law,  so  the  mischiefs  would  be  gfreat,  if 
the  law  were  diherwise.    For, 

1.  First,  That  no  corporation  hath  an^r  other 
creation  than  other  franchises  have ;  it  is  un- . 
doubtedly  true  that  the  king  is  the  original  and 
commencement  of  all  franchises ;  tMy  have 
their  beginning  from  him,  the  books  are  clear 
and  full  in  it :  I  need  not  quote  them,  though 
there  are  many,  Kelway  138.  17  £d.  2.  530. 
in  the  Reports  of  tliose  tunes  set  forth  by  Mr. 
Serjeant  Maynard.  Now,  my  lord,  there  can 
be  no  corporation,  but  by  the  long's  letters  pa- 
tents ;  for  even  the  prescription  doth  suppose 

there  wa0  thekifi^'e  patent  to  create  it  at  orst. 


And  therefore  the  proper  inqniiy  wHl  he  abont 
the  second  thing. 

S .  How  far  the  breach  of  trust  that  is  annex- 
ed to  a  franchise,  is  a'  forfeiture  of  diat  fnm* 
chise. 

First  of  all,  There  i»  no  rule  in  law  more 
certain  than  that  the  misuser  of  a  franchise,  ir 
a  forfeiture  of  that  franchise.  This  the  statute 
of*  18  Ed.  2.  does  very  well  prove,  which  was 
an  act  of  grace  to  restore  tranchices  to  those 
that  had  lost  and  forfeited  them.  There  it  vras 
restrained  ^  Ita  quod  libertat'  non  sint  abosse.* 
And  my  lord  Coae  S  Inst,  in  his  obacivatione 
upon  the  statute  of  Westm.  1.  that  chafiter  of 
it  that  concerns  towns  that  exacted  more  mor- 
aire  than  was  granted,  fol.  323.  says,  «  Th^ 
*  lose  that  grant  for  ever ;'  says  the  Mirror  of 
Just,  which  my  lord  Coke  there  quotes,  that  m 
no  more  than  the  common  law ;  for  the  law 
wills  that  every  man  should  lose  his  franchise 
that  does  misuse  it :  so  the  Abbot  of  St  Alban^s 
case,  8  Hon.  4.  18.  Tlie  king  seized  the  fran- 
chise into  his  hand,  because  the  abbot,  who  had 
the  gaol,  would  not  give  pledges  to  make  de- 
liverance, and  for  detaining  his  prisooets  a  long 
time  wiUiout  making  a  lawful  deliverance. 
And  so  20  Ed.  4.  6.  The  Abbot  of  Crowlamfa 
case  for  detaining  prisoners  acquitted  after  fees 
paid,  the  king  seized  the  gaol  for  ever.  Hiese 
two  are  cited  by  my  lord  Coke  2  Inst.  43.  And 
in  sir  George  Keynal's  case,  9  Ileport,  Fitz- 
herbert's  Abridgement,  Titr  Coron'  Placit'  233. 
a  layman  was  taken  in  a  robbery,  the  ordiaary 
challengea  him  as  a  cleric,  Vhereaa  he  was  a 
layman :  it  was  ruled,  that  for  his  false  chal- 
lenge the  ordinary  should  lose  his  temporalitiea 
to  the  king,  and  lose  bis  franchise  to  challenge 
clerks  tor  him  and  his  successors  for  ever. 
Thus  far  is  plain.  That  franchises,  if  misosed, 
are  forfeited ;  said  that  though  enjoyed  by 
persons  ina  corporate  capacity,  as  appean  by 
the  cases  put.  And  then  as  a  corporation  nsay 
forfeit  any  franchise  they  are  seised  of  in  right 
of  the  corporatioii,  so  may  a  oorporatioa  fbneit 
the  franchise  of  the  corporation  itadf,  npoii 
the  same  ground  and  reason  in  law:  anleas 
any  one  wul  say  the  franchise  of  being  a  oor- 
porelion  cannot  be  misused  ;  and  that  would 
DC  very  strange  matter  to  assert. 

Every  corporation  is  entrusted  with  a  fran- 
chise to  make  laws  for  governing  the  sulked 
within  it's  iurisdiction.  If  that  power  be  ex- 
ercised to  the  subject  prejudice,  as  itmaybe» 
it  were  an  hard  nmtter  if  there  were  no  law  to 
redress  that  grievance.  Suppose  a  oorporalioii 
under  their  common  seal  slioald  autboriae  a 
rebelUoDi  wouUaoy  maa  lay  tha4  were  aofoc^ 
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fitoffe?  ftissaid  indeedby  Pij|ro«»  SI  £d.  4. 
f.  IS.  Aiguendo  upon  a  case  (where  the  ques* 
timris^  lyheliier  a  eorporatioa  should  avoid  a 
bond  entered  iiito  by  the  mayor  by  duress,) 
Tiiat  a  oorporetioQ  can  neither  commit  treason 
Or  felony ;  Dot  upon  the  same  reason  that  be 
urgM,  Thai  a  corporation  canuot  act  at  all,  that 
is,  abstraetedly  from  all  the  members  of  it ;  for 
ao  this  notion  is,  that  a  corporation  is  a  bocty  in 
consideration  of  law  only,  and  not  reality  ;  and 
therefore  the  particular  act  even  of  the  head  of 
that  body  shall  affect  him  personally  only.' 
But  this  IS  only  a  notion  of  his  argfuing' ;  but  it 
is  the  best  opmion  of  that  book,  that  duress  to 
the  members  did  so  affect  the  corporation,  that 
it  should  avoid  the  bond. 

Now  my  lord,  a  corporation  may  be  sur- 
rendered ;  and  surety  ttiat  that  may  be  snr- 
nndered,  may  be  forfeited ;  and  I  shall  ofier 
ytm  some  autliorifies  in  this  case,  13  £.  3.  roli 
daiiB.  mcmb.  36.  a  writ  is  directed  to  the  con- 
ataUe  of  Dover,  neciting.  That  the  Oinque-ports 
bad  seized  divers  goods  of  several  merdiant 
afrsngers,  Portngneoes,  and  otheia ;  and  the 
wite  oodimands  &at  tight  should  be  done,  or 
else  tho  fVaochise  should  be  seised  into  the 
)em^%  hands,  6  £d.  %  rot.  dans.  No.  5.  The 
liberties  of  the  city  of  Bristol  were  seised,  and 
tile  custody  of  it  ywuitcd  to  ■  ■■  —  for  divers 
enitenqitBand  injofieadone  *  per  majorem,  ba- 

*  ltvoB,etcofnmonitat.*totlieldng;  andsothe 
Close  Rolls  of  It  2.  m.  6. 

There  is  another  case  that  comes  further, 
Mw.  9  Bdw.  1.  Mqius  rot.  S6.  1  find  it  like- 
wise  among  my  lord  chief  justice  Hale'a  col- 
lections, that  he  has  given  to  liucoln's-tnn 
library ;  I  took  it  out  of  diat  book :  It  is  m 
the  Coilectioo  of  the  Ac^dieatain  time  of  Edw. 
1,  fol.  28,  a.  Thus  it  was  r  Hiere  was  the 
abbot  of  St.  Austin  in  Canteibmy  had  made  an 
agreement  with  the  men  of  Sandwich,  about 
flaying'  ten  hogsheads  of  wine  yearly  to  the 
abSot ;  and  there  was  due  to  the  abbot  some 
thirty  marks,  and  he  had  judgmeut,  and  exe- 
cution went  out ;  and  thus  it  is  in  the  book, 

*■  Vic  de mandatur,  quod  levari  fac'  80 

<  Marcas  de  bonif  ipsins,  ad  opus  Abbatis,  pro 

*  pretio  10  Doleorum  Vini  annnatim  solvend'.* 
And  they  made  rescue  when  the  sheriff  came 
to  execute  tlie  writ,  and  they  were  sued  for 
that ;  and  the  judgment  of  the  kinit  ^nd  his 
council,  which  was  by  parliament,  for  it  was 
adioumed  into  pariiament,  was,  <  Quod  libertas 

*  de  Sandwich  forisfoct*  sit.'  And  there  is  this 
observation,  though  it  be  written  with  the  same 
hand,  which  is  not  his,  but  the  clerk's  that 
transcribed  it,  *  Judidam  ittod  extendit  contra 

*  Bsrones  5  Portnum,  et  eomm  libertales,  ut 

*  mihi  videtuf.'  These  are  the  words  of  that 
book :  And  this  will  go  a  great  way  with  the 
city  of  LondoD,  as  to  tl^ir  conftrmatioo  of 
Maffna  Charta;  for  the  Cinque  Ports  are 
confirmed  by  act  of  parfiament,  as  well  as 
thrv. 

fiut,  my  lord,  there  are  many  cases  of  like 
nature,  and  ^at  even  in  the  case  ofthe  city  of 
London  too»  as  I  shall  shew  yon  by  and  by. 

YOU  yiii. 


Now  though  these  are  not  judgments  in  Uod 
Warranto*8,  to  out  a  corporation  of  afnmchiso 
of  bein^acorporatiflii^  jet  it  shews,  that  these 
things  were  forfeitures  of  all  thelranchtses  of  a 
corporation ;  for  a  aeisisre  is  never  but  where 
there  is  matter  for  forfeiture  found  upon  record^ 
as  in  sir  George  Reynel's  case ;  or  to  ground 
a  fodeiture,  upon  which  to  brings  a  Quo  War* 
rants,  as  in  our  case.  But  in  the  case  of  9 
Edw.  1,  there  it  does  appear  judgment.was 
Kiveii  by  the  pariiament,  that  the  liberty  sliould 
be  forfeited,  not  that  it  should  be  seised  into 
the  king's  hands  ouly. 

Now,  my  lord,  where  all  the  fiiauchises  of  a 
corporation  are  forfeited,  what  is  the  corpora- 
tion P  Truly,  it  is  nothing^,  it  is  but  a  name ;  a 
corporation  without  a  power  to  act,  is  nothingat 
all.  Indeed,  I  do  not  find  any  judgment  in  a 
Quo  Warranto  of  a  corporation  being  forfeited; 
yet,  my  lord,  it  doth  not  follow  fimn  thence 
that  this  cannot  be  by  law ;  for  many  Quo 
Warrantos  have  been  broug^ht  against  London, 
and  other  places  too,  to  out  corporations  of  their 
franchises,  but  it  hath  always  ended  in  submis^ 
sion  to  the  king,  and  so  they  have  been  at  quiet. 
All  the  Quo  Warrantos  in  Mr.  Atttirn^ 
Palmer's  time,  after  the  king's  restoration, 
against  the  several  corporations,  they  all  sub- 
mitted ;  and  yet  that  was  to  question  the  very 
being  of  their  corporations. 

Mow,  my  lord,  pray  consider  a  littte  upon 
the  rule  of  law.  It  should  seem  very  strange, 
if  a  corporation  should  neglect  to  come  into 
eyre,  or  into  the  King's-bench,  the  same  tena 
that  a  Quo  Warranto  is  brought  a^;auist  thsm, 
they  must  be  outed  of  their  franchise  *for  ever, 
as  it  is  said  15  Edw.  4,  6  and  7.  And  yet, 
when  all  the  contempts  and  oppositions  imagin* 
able  are  found  upon  record,  that  thb  should 
not  be  a  forfeiture,  that  seems  absurd  tiiata 
neglect  in  eyre  should  do  it,  but  all  the  op- 
pressions and  offences  in  the  worid,  when  found 
upon  record,  should  not  do  it. 

S.  Qut,  my  kird,  the  mischiefo  that  would 
follow  firom  hence  are  very  great.  How  many 
oppressions  and  oflbnces  wouM  be  daily  com« 
mitted,  if  every  coiporation  were  a  fmnohisa 
and  jurisdiction  independent  upon  the  ctown  ? 
and  Uie  punishment  truly  of  some  ptfrticular 
men  for  those  offences  would  not  be  adequate, 
where  the  powier  of  offending  and  misgovera- 
ing  should  still  remain ;  sure  that  w««  uo 
a£quate  redress  of  sodi  an  inconve&iSDoe. 
And  to  this  puipose,  my  loid,  I  shall  hunbty 
oiler  acase,  and  it  is  that  great  case  between 
the  earls  of  Gloucester  and  Hereford,  Hil'  80 
Bdw.  1,  in  B.  B.  lOt.  Wallie  14.  It  is  likewiso 
in  Riley's  Phusta  Pariiamenti,  83,  86.  The 
case  is  this  in  short:  They  both  churned  the 
libetiy  of  Bxtumb  Brevium^  and  they  had 
incurred  great  contempts  in  refusing  to  obey 
the  king's  writs;  and  iudgment  was  g^en 
against  them,  that  thelnerty  should  be  seised 
for  this  reason,  which,  1  think,  wiH  go  a  gml 
way  in  this  case,  and  for  which  I  offer  it, 

<  Quia  puniendus  est  Dominus  Vbertatis  in  eo 

<  quo  deliquit.'    I  thiak,r  nylord,  aa  Isaid^ 

4A 
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]tf y  lord,  if  ibe  granttvf^cf  too  moay  and  too 
tei^e  fnmcbiseo  wero  a  mischief,  m  certainly  ii 
was  hy  the  low,  and  r^%  appcara  by  the  Com* 
mons'peCilioos  21  fidw.  3,  rd.  uarl^No.  17« 
where  they  pimy,  Thai  new  and  lar^  traa* 
chiscs  may  not  w  ifinnted,  because  it  tended  to 
Ihe  OTerthrowjDg  tlie  cuaimon  law,  and  gmt 
oppression  of  the  people.  And  the  kind's  aa- 
Bwer  wa%  That  care  should  be  taken  lor  the 
tine  to  oome.  I  say  theni  if  this  were  such  a 
mischief,  that  there  ought  not  to  be  granted 
new  and  hn>(«»  franchimt  much  more  would 
it  be  a  miscbin',  if  these  franchises  ehoiild  not 
be  under  rSie  controul  of  the  law,  when  they 
.OKoroise  such  opprenion.  And  so,  my  lord*  1 
Ahall  leave  that  point ;  tor  I  thipk  it  will  be 
pretty  dear,  that  a  coqioration  may  ibifeit  their 
oeiiiff  of  a  corporation. 

IL    1  shall  next  consider,  *  Whether  the 

*  city  of  London  be  in  anv  other  plight  than  any 

*  other  corporations.'  ( think,  truly,  there  m 
BO  difieretfce  at  all .  Now  this  question  doth  de* 
4»end  upon  what  they  luive  set  forth  by  their 
plea ;  and.  that  is,  the  coufirinaiion  of  Magna 
.Charta,  cap.  9, '  Ci>  itait  London'  hal  eat  omnes 

*  libertatos    suaa   antiquas,   et    oonsuctudines 

*  suaa.'  And  then  the  act  of  1  Edw.  3,  upon 
which  my  !onl  Cckc,  in  hi9  4  4nst  2:»a,  says, 
that  tliC  iRinchise  of  this  city  shall  not  fur  any 
cause  be  seised  into  the  king.'s  hands.  Aiid 
then  that  of  7  H.  2,  which  says,  that  the  vity 
shall  enjoy  ite  filiole  liberties,  '  licet  uonusi 

*  vtl  abusi.'  This  is  their  Ibimdation,  upon 
wliich  they  would  distintpiish  this  city  trom  all 
.other  corporations.  Now  as  to  these  things,  I 
give  these  answeiv. 

First  for  Magna  Charta,  That  plawly  is  no 
more  a  confirmation  to  them,  tlian  it  is  toother 
citiea  and  corporations.  For  not  only  the  cily 
of  London  is  named  to  have  its  ancient  liberties 
and  customs  preserved,  but  it  is  likewise  *  om- 
<  oes  ate  Civltat'  &c.'  And  all  cities,  bo- 
VOQgbSy  and  towns,  and  the  banmsof  Cinque- 
porta,  and  all  other  porta,  should  have  all  tnttr 
liberties  and  free  customs.  8o  my  lord  Coke 
apees.it  in  his  comment.  And  m  what  he 
Cites  out  of  tho  Mirror  of  Justice,  and  other 
ancient  authors  of  our  law,  they  should  enjoy 
their  fi-anohiaea  which  they  hail  right  to  by 
iavifnl  title  of  the  ipft  and  oonfirmabon  of  the 
^ng^  and  whkh  they  had  not  forfoited  by  any 
«bolie.  So  that  the  oct  which  confirmed  thorn, 
did  not  purge  fonner  forfeitures,  much  less  did 
it  license  other  abases. 

Then  for  their  acta  of  1  Edw.  3,  and  7  R.  2, 


Fhst,  it  afijpears  15  Edw.  1,  that  the  fran- 
chise of  the  city  of  London  was  seised  iato  th^ 
king's  hand,  and  Johannes  de  BniaoD  was 
make  Cusloa  Civitatis  I^ondon,  who  waa  no 
freenran ;  and  this  intpliea^  that  the  franrhiw 
was  seised  Into  the  kbg's  hands,  for  they  hwl 
a  power  to  choose  tie  teip$ii  by  chartnr  firom 
king  John,  a  citisen  to  be  mayor  or  chief  go- 
vernor ;  but  hero  was  another  govemoL  ap- 
pointed them. 

Then  Hot'  Pat'  26  £dw.  1^  <  Rez  po  hao» 
*  servido  civit*  London*  reddit  eia  civit*  atmaa 
'London'  habend'  diet'  civiboa  ad  Tolm' 
«  Rc^is.  Teste  Rcgo.'.  So  that  both  the  city 
and  all  its  firanohiacs,  were  seiaed  at  thai  timo  ; 
for  he  restored  the  very  city  of  London  to  the 


ciliaens '  habend'  during  bia  will  and  pleasnre. 

if  Edw,  1, 


shall  humbly  oiler  tliis.  That  as  they  aro  m 
truth  no  Bc$s  of  parliament  at  all,  so  they  will 
not  concern  this  ipiestion,  whatsoever  my  lord 
Cob*  says  conQcraing  them.  But  i  shaU  give 
some  itt^tancex  before  these  acts,  to  ahew  that 
they  neter  had  Kuch  flh  noooe»tionable  power 
,M  they  now  drram  of»  and  then  Mnne  izwtances 
io  aftertimea,  that  there  either  were  no  siich 
acta,  ornosucbaenseallsastistobeputupoa 
lbeui|  as  they  hmt  fitraiaed  to  make. 


Thus,  my  lord,  it  stood  in  the  time  oi 

then  in  the  time  of  Edw.  9,  seised  again  $  14 

Edw.  9,  memb.  8t,  of  the  Pat.  Rolls*  in  91, 

*  Rex  dimisit  civiboa  London'  offic&um  M^or* 
<  civitat'  London.'      15  Edw.  2«  •  Rex  dedit 

*  Ucentiam  eligendi  Mi^'  London'.'  And  in 
the  aeoond  part  of  Pat'  Rolls  15  Edw.  S,  m.  5, 
the  kmg  recites.  That  whereas  in  ihit  14di 
year  of  bis  reign  he  had  replevied  to  them  tha 
office  of  mayor,  *  usque  quindenam  Ssnetn 
^  Martini,'  and  also  recites^  which  office  was 
seised  into  the  king's  hands  by  the  jusii^e  of 
e3rre  in  the  Tower  of  London,  and  he  was  wiiU 
ing  to  continue  it  longer  to  thena,  *  ex  giatia 
'  speciali'  he  did  grant  them  the  aaid  office^ 
quatndiUt  &o. 

Then  the  second  part  of  Pat' Rolls  in  90  Edv. 
2,  it  is  recited,  that  the  king  had  seised  thn 
oflko  of  the  mayoralty,  and  had  replevied  it 
from  time  to  time ;  ond  that  one  Hammood 
de  Chigwel^  was  made  mayor,  tlie  lung  had 
oeptod  of  him  for  mayor,  ^  Et  Rex  volena 
^gratiam  ubcriorem  taoere,'  grants  him  thn 
oihce  of  mayor. 

Noiv,  my  lonl,  tlieaeaeixntes  ahew  plainly, 
tliat  llie  franchi&es  of  the  city  wetelbffiinlable ;, 
for  eitlier  they  were  seised  upon  matter  of  re- 
cord found  for  a  fori'eiture,  or  else  upon  nome 
matter  which  was  to  be  a  ffround  ola  fottfei- 
ture.  So  then  tliey  were  aMlulely  ffooe,  and 
I  do  not  find  that  these  were  ever  taken  out  of 
the  king's  hands  by  process  of  law,  but  weve 
restored  by  grace  and  favour;  for  till  the  90 
E.  9.  it  appears,  that  they  ao  long  oontinned 
in  the  king*s  liands,  and  he  absolutely  dtspooed 
of  them. 

Iltte  ib  now  a  tarour  to  them,  and  a  plenwr 
restitution.  Thus  it  stood  in  the  re^ns  of  £. 
1.  and  £.  9. 

Now  the  next  thing  will  be  fnrtbcik'ai^  of 
I  £.  3,  which  they  l)ack  witli  my  k)rd  Coke's 
observation  upon  it,  that  it  was  cuthorilute  par* 
iiametUi  Now,  truly  my  tord,  there  is  no  snoh 
act  of  parliainear,  that  is  any  where  extant.  Far 
it  is  nut  in  pHut,  neither  are  there  any  pariia- 
ment  rollaof  £.  3's  time  till  4  £.  9.  And  ho 
that  citea  it,  my  lord  Coke  himself,  cites  ao  roll 
atallfor  it ;  au  that  where  we  bhalt  find  thai  act 
of  parliament,  truly  1  do  net  know.    Bot^diis 

to  no  BMNie,  than  ihat  for 
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•ny  feMatl  treBpMn  of  oficera  the 
of  the  dty  pbould  not  be  seiMd :  but  thai  aigdi-  - 
fies  notbiBg,  for  thatis  not  our  caw.  Tiera 
wee  ads  of  the  oerpontioiis',  not  of  fflrticvkr 
oificen ;  though  I  oannot  but  obaerve  how  the 
hnr  was  taken  to  be  at  that  time,  before  tliis 
their  preleiided  act,  eren  for  the  offence  of  pri- 
vate offiom :  and  that  appears  to  be  the  law 
loo  ID  the  case  of  9E.  1,  which  1  cited  be- 
fore, which  was  only  the  offence  of  the  mayor 
of  Sandwich,  who  refused  to  answer  for  a  tres- 
paaa,  nnd  a  rescue  was  committed,  and  the 
whole  Uberty  seised. 

Now  this  act  of  1  £.  3,  be  It  what  it  will, 
ihougb  they  would  take  it  in  that  sense,  that 
BO  fiufoiture  should  be  incurred  for  the  trespass 
of  an  officer,  yet  I  find  quite  the  contrary  thcre- 
unUs  and  tlmt  it  hath  not  prevailed  even  in 
that  sense.  For  5  E.  3,  rot.  cUus.  14.  there 
the  king  did  disGhai|i;e  one  from  the  office  of 
mayor,  and  commands  the  aklermen  and  com- 
nonal^  to  choose  another.  Now  this,  my  lord, 
I  take  to  be  not  80  much  a  punishment  of  the 
officer,  as  a  breaking  in  upon  the  franchiseitself. 
But  I  shall  shewtnote  fully  in  the  reign  of  It. 
2p  that  this  was  done. 

Yet  I  will  iirbt  take  notice  of  the  statdte  of 
R.  2,  which  is  the  next  tkw^  that  they  rely 
upon ;  and  this,  with  submission,  is  no  act  of 
pariiamentneitlier ;  lor  though  my  lord  Coke, 
m  his  6th  Inst  205.  says,  this  is  the  statute 
ncDtioBod  in  our  books,  which  supports  the 
customs  in  London  to  devise  in  Mortmain,  and 
other  customs  against  acts  of  parliament  and 
eites  authorities  m  the  margin ;  y^  my  lord,  I 
have  looked,  and  can  find  none  o^'them  to  ^eafc 
lo  the  purpose  for  which  they  are  cited,  but  the 
book  of  7  H.  6.  fol.  1.  where  the  custom  of 
I/mdon  to  devise  in  Mortmain  is  in  questioa ; 
and  there  it  was  ruled  a  good  custom,  because 
of  the  statute  that  eonfinns  it  alter  the  statute 
of  Mortmain*  but  says  thebook^  quere  the  sta- 
tute ;  80  that  they  were  not  well  {apprized  of 
the  statute  in  those  days,  though  this  were  the 
foundation  of  all  these  oesolutions  of  that  kind. 

It  appears  by  the  noil,  that  it  is  no  act  ofnar'- 
Jiament  in  the  mture  of  it,  for  it  is  7  R.  2.  rfo. 
37.  it  is  a  prayer  of  the  Commons,  that  there 
might  be  a  iiatent  granted  to  the  city  coofirm- 
iog  thttr  liberties,  *  licet  nonusi  vel  abusi 
*  tuerint.'  And  the  answer  was,  *  he  Roy  le 
▼euh ;'  but  this  is  no  act  of  parliament,  it  is  no 
more  than  a  confirmation  of  the  letters  uatents, 
4vhich  had  been  1  B.  2.  Besides  Itirther, 
Ihero  never  was  any  patent  granted  in  pur- 
■oaoceof  this  act :  And  yet  it  is  plain,  that  if 
at  had  been  so,  it  would  only  have  eictended  to 
fofoitures  that  were  past,  but  could  never 
amount  to  a  dispensation  or  licence  for  the 
future.  And  my  tonl,  this  appears  by  these 
jMithorities  and  records  that  I  shall  now  cite. 
The  first  part  of  Pat'  RoUa  16  B.  8,  membr.  36, 
Sf.  jwheieby  it  fully  i^pears,  that  notwith- 
slanding  Uiese  pretended  statutes,  tfaece  was  no 
iud&  pavilege  m  the  dty,  but  tliat  for  the  of* 
ftftces  of  their  officers,  or  themiehesi  ihe  fran- 
chiiaahould  1^  aeised* 


Biit,n^k>rd,  I  mutt'  a  little  observe,  that 
Inily  the  city  have  attempted  to  raise  them^- 
selves  above  the  foar  of  any  judgment  in  any . 
of  the  king's  courts;  for  in  1  R.  S.-  Pan. 
RoH  196.  there  they  petition  for  a  confirma- 
tion of  their  character,  with  a  clause  of  •  licet 
non  usi  vel  abusi,*  which  was  that  they  then 
would  have  to  be  tone  in  parlfament  for  them. 
But  Uiey  do  likewise  desire  in  their  petition,  that 
notwithslanding  any  statvMe,  privilege,  charters, 
judgment,  made,  or  to  be  made  to  the  contrary, 
their  hberties  might  be  confirmed  ;  of  this,  it 
is  said,  the  king  will  advise.  There  is  in  1  R. 
2.  Pariiament  Rolls  191.  as  pleasant  a  petition 
as  tlie  other ;  they  there,  do  desire,  that  the  in- 
terpretation of  toeir  charter  may  be  left  to 
themselves ;  and  where  it  is  doubting,  such 
meaning  as  they  should  put  upon  it  should  be 
allowable.  But  to  thattne  king's  answer  was. 
That  he  would  make  the  interjiretation  of  his 
own  charters,  according  as  hts  council  should 
advise.  So  that  I  observe,  they  would  fain 
have  been  absolute,  hut  they  conid  never  do  it ; 
it  liath  ahvays  been  denied  thcin.  So  that 
from  what  was  done  at  this  time,  and  after  T. 
R.  2,  it  does  appear  plainly,  that  there  was  no 
difiTcrence  between  the  city  of  London  and  any 
other  corporation,  only  this  is  really  the 
greatest  But  as  all  greatness  is  the  Idng's 
favour;  so  when  men  forget  tlieir  duty,  in 
abusing  theking'sfuvour,  this  great  court  b 
the  place  to  put  ttiem  in  mind  of  it.  I  come  tlieo 
tothethivd  Question: 

3.  '  Whetlier  the  act  of  tlie  mayor,  iddermea 
*and  commonalty,  in  common  council  as- 
*  sembled,  be  an  act  of  the  corporation,  so  as 
'  to  make  a  forteiture  of  the  whole  ?'  And  with 
submission,  my  lord,  that  will  be  pretty  dear 
too  upon  these  reasons : 

1.  First  of  an,  the  whole  corporation  is  fully 
represented  by  t|iem,  Jiatwilhtfanding  the  .dis- 
parity of  number  set  forth  in  their  rajoinder. 

9.  Again,  all  by-laws  and  ordinances  made 
for4he  good  gureoiroent  and  order  of  the  city, 
are  certainly  the  acts  of  the  eorporation  ;  bat 
the  sole  power  of  making  those  laws  is  in  die 
Hiayor,  aMermen  and  commoo  council ;  and 
therefore  sure  the  whole  power  of  the  coipo« 
tion  is  in  the  common  council. 

3.  They  have  the  sole  power  of  the  corpo- 
ration-seal. Tliey  can  bind  aQ  the  whole  cor- 
potation  b}r  any  idienation'to^  or  charge  upon 
their  inheiitance ;  and  by  consequence  th^y 
'may  surrender  att  or  ai^  of  tlieir  firanchises, 
and  then  as  I  said,  they  may  forfeit  them. 
.  4.  They  have  pleaded  that  there  hath  beca 
time  out  of  mind  a  common  council,  consisting 
of  the  mayor,  aldermen  and  QM)  citiseos,  whe 
are  called  the  Commons  QfUe  city.  So  that  it 
shall  be  intended  now,  that  as  theiy  hare  pres* 
cribed  for  it  as  incident  to  their  corporation,  it 
was  part  of  their  Original  constitution  to  be  thus 
represented  by  tliem,>md  ruled  and  governed 
by  th«r  laws :  but  there  is  andther  reason  for 
it,  and  that  is,  that  it  is  an  inseparable  incident 
to  a  corporation,  implied  in  law  without  grant, 
that  tliey  have  a  power  to  make  by-laws  to 
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bind  tb6  corponifioii«  wilfaoot  wbich  there  were 
DO  gorerntiMmt  in  a  corpormtMn ;  and  therefore 
a  mttusure  of  that  power  must  be  a  Ibrieiture 
oftheircor|ioration,  heoameit  is  a  breach  of 
their  original  trust :  S9'  Awia.  |>t.  34.  there  is 
this  rule  gireD^  and  a  true  one  it  is,  where  there 
are  many  franchtses  isfranted,  which  do  not  de- 
pend one  upon  anotmr,  there  the  misusnre  of 
one  is  a  ibdeitore  of  that  one  which  was  mis- 
used ;  hot  where  there  arc  several  parts  of  a 
frsachise  depending  all  upon  the  said  IVaacbise, 
if  any  part  be  nusoseil,  the  entire  franchise 
shall  be  forfeitiBd.  As  for  inslanci*,  if  a  roan 
have  a  fair,  a  court  of  Pypowders  is  incident  to 
it,  the  roisusure  of  that  court  of  Pypowders  is  a 
tiurfetture  of  the  whole  fair  iCselt ;  for  where 
any  part  is  abased  that  is  incident  to  an  en* 
tire  franchise,  that  abuse  forfeits  the  whole. 

And  this  is  the  opinion  of  Psimer's  Reports 
in  the  case  of  the  corporation  of  Matdenhead, 
where  It  is  doubted  whether  the  market  was 
forfeited  for  taking  too  much  toll,  because  the 
toll  was  not  inseparably  inddent  to  the  market, 
and  so  was  not  dependent  upon  the  entire  firao- 
diise,  and  there  the  rule  is  tdcen,  as  I  have 
said  before,  that  the  misusure  of  a  part  of  an 
entire  franchise ;  or  a  power  that  is  mcident  lo 
it,  is  a  forfoitore  of  the  franchise. 

Then,  my  lord,  if  they  cannot  forfeit  here, 
the  whcAe  power  of  the  trust  of  the  corporation 
is  reposed  in  them,  and  may  be  misused  by 
them,  to  the  oppression  of  the  king^s  subjects, 
and  there  is  no  remedy,  if  they  shall  not  be 
punished  at  all.  For  it  is  much*  harder  to  say, 
that  several  acts  of  all  the  particular  persons 
should  forfeit  the  corporation,  than  that  their 
joint  acts  should  do  it.  But  thw,  my  lord,  is 
m  act  contrary  to  the  trust  upon  creating  the 
corporation,  and  may  be  a  misusure  to  the  pre- 
judice and  opproMon  of  all  people ;  and  if  this 
should  not  forfoit  the  corporation,  there  is  no 
remedy  at  all,  but  the  power  remains  of  op. 
presMng  as  it  dkl  before. 

Now,  m^  lord,  I  think,  with  submission,  I 
have  made  it  pretty  plain ;  and  ss  they  are  not 
distinguished  from  other  corporations*  in  point 
of  nrivileffe  as  to  forfoitures,  so  this  in  tlieir  art, 
mm  shall  bind  them,  being  done  by  their  repre* 
«entatives. 

IV.  Then  the  fourth  point  will  be,  *  ^Vlie- 
'  ther  these  offeoGes  set  forth  in  the  lieplic^tioo 
'  Mte  forfeitures?* 

1.  The  firat  is  the  making  of  tliat  law  in  the 
oomoMm  council  for  the  levying  of  sums  of 
money  upon  the  king's  subjects,  and  the  actual 
levyin|g  of  those  sums  accordingly ;  and  this 
ihey  justify  under  their  prescription  to  have 
reasonable  toOs,  as  they  set  forth  in  their  plead- 
ings, from  all  persons  that  come  to  their  mar- 
kets to  sell  provision  there,  and  power  to  re- 
ihioe  their  tolls  to  a  certainty  by  an  act  of  com- 
mon council.  This  is  their  lustification ;  so 
diat  mv  lord,  tlie  first  thing  to  be  considered  is, 

(1.)  What  right  they  have  to  these  tolls  or 
minis  of  money  assessed  by  tbe  by-law?  and 

wmcUf 
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(9.)  Wh«lh«r  if  they  hav«  no  slglrt, 

npen  them  to  make  a  law  be  a  forfeit- 
ure.* 

(l.)¥W  their  riglit,  that  dep«ds  opMi  a 
prescription  to  have  reasonable  toll,  as  they  set 
It  forth,  and  this,  as  they  have  pleaded  it,  ap- 
pears to  be  no  ricrht  at  all ;  for  a  prcseriplion  to 
have  toll  and  tollage,  not  shewing  bow  nrads 
in  certain,  is  Toin  ;  for  reasonalne  tell  is  not 
incident  to  a  market,  but  the  party  has  it  hy 
the  kinc^'s  grant,  and  so  it  was  adjudged  in  thiv 
court,  Mich.  39  and  40  Elia.  cited  by  my  Isrd 
Coke  in  the  second  Inst.  990.  8o  it  the  Mig 
G^rant  a  toll,  if  he  do  not  in  his  g^rant  asoerlaia 
how  much  shall  be  taken  for  toll,  that  giant 
is  void,  and  so  is  the  prescriptioo  too,  as  jon 
may  see  in  the  corporation  of  Maidenhead  m 
Palmer's  Reports,  fok  79.  gvoonded  upMi  9, 
H.  G,  45.  and  11  H.  6,  19.  and  sohecilen 
the  opinion  of  Popham  in  tbe  ease  of  Heedy 
and  Weeldhouse,  fbr  no  sobiect  can  prescrib« 
to  have  toll,  by  the  gnait  of  the  king. 

But  my  lord,  this  is  not  properly  a  toll  nei- 
ther, nor  in  the  nature  of  a  toll ;  for  that  is  alw 
ways  paid  by  tlie  buyer,  and  never  paid  before 
a  sak; ;  but  here  all  that  comes  to  the  maifaet^ 
whether  they  buy  or  not  buy,  sell  or  not  seii, 
they  must  pay  by  this  law.  My  lord,  I  con- 
fess there  may  be  a  custom  for  persons  to  pfty 
for  standings  in  a  foir  or  market,  ae  that  cast 
was  9  H .  6, 45,  but  yet  that  must  be  nieaaiheJ 
for  in  a  certain  sum,  which  is  not  done  here.- 
And  this  customary  payment  is  in  thesamtf 
nature  as  a  toll  traverse,  or  a  toll  through,  wbidi 
cannot  be  in  an  uncertain  sum  ;  for  they  are 
all  by  prescription,  and  a  erant  of  them  now  an- 
certain  ivotild  not  be  good. 

But,  my  lord,  however,  judgment  upon  dbeae 
pleadincs  must  be  ^ven  a^nst  the  cil^ ;  ^nr 
either  tne  prescription,  as  they  have  set  it  fortK 
Ls  good,  or  it  is  not  good  ;  it  it  be  good,  then 
the  traverse  that  is  taken  is  well  taken,  t4i 
wit,  that  they  1mv«)  no  such  custom,  and  ther 
ought  to  bare  taken  issue  upon  that  whidft  tiiey 
have  not  done ;  for,  my  lord,  they  hare  taken 
issue  thus,  that,  time  out  of  mind,  they  have  had 
reasonable  toll  of  all  persons  coming  to  the 
market  to  sell  their  provision,  without  tyii|g  of 
it  to  the  reasonable  toll  assessed  and  reduced  M 
certainty  by  the  law ;  and  this  is  naught :  Ibr 
though  they  had  a  reasonable  tall  in  ^;eneral, 
taking  the  prescription  to  be  g[ood,  yet  if  either 
that  reasonable  toll  in  the  use  of  it  were  not  taken 
in  that  manner,  or  to  that  raloe  that  the^'aasees 
by  their  by-kiw,  then  have  they  done  wron^; 
and  therefore  our  traverse  is  proper  to  their 
reasonable  toll,  that  they  had  not,  time  ont  of 
mind,  such  a  toll  as  they  set  forth ;  for  it  mnst 
be  such  a  reasonable  toll  as  may  answer  to  timt 
which  is  assessed  in  the  by-law ;  and  that  Aey 
hare  not  put  in  issue.  For  the  king,  wheii 
once  he  hath  granted  a  market,  cannot  after 
grant  toll  to  that  market,  because  it  is  a  free 
market,  and  the  plbople  have  right  to  oome  tt^ 
it  as  a  free  market ;  neither  can  they,  when 
once  by  custom  they  have  exercised  mir  powc^r 
of  assessing  rea8ona)>le  toll,  alter  that  at  ihefr 
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rognibg',  and  disMlvipg  pwrliamenU ;  to  my 
that  a4!t  of  his  was  on  uiti»iru||itioD  of  jostice,  \4 
alt  one  as  to  say » the  king  did  iatenrtipt :  And 
'tis  doDe  by  thein  as  a  corporatbn,'  'tis  tb^act 
of  the  city  io  their^  oommoo  council  in  the 
name  of  ^the  coVporation ;  and,  as  we  ha?e 
pleaded  it,  the  mayor,  citizens,  and  com- 
monalty, in  common  council  did  do  it)  which 
sore  is  the  corporatioQ,  as  they  would  have  if. 
And  that  I  rely  upon  for  the  reasons  I  offered 
before  upon  that  point 

Then  the  matter  of  this  Petitiou  is  the  taking 
upon  them  to  censure  dke  king  and  his  (pvern* 
ment  by  this  Petition.  The  printing  and  dis« 
persing  it  iii  now  publicly  scandahzing  ana 
libelling  the  king ;  for  'tis  in  the  nature  of  an 
appeal  to  tlie  people :  'tis  nnlawfid  to  print  any 
man's  private  case,  wbfle  it  is  depending  in  any 
court  of  judicature,  before  it  comes  to  judg- 
ment, because  'tis  an  appeal  to  the  neop&. 
And  that  was  my  Lord  Ubief  Justice  llales^ 
opinion  in  colonel  King's  case.  And  the  iQ 
consequences  of  such  proceedings  arc  so  many, 
and  the  danger  so  evident  in  these  licentious 
days,  that  I  do  not  know  indeed  whither  it  may 
tend. 

The  iact  is  confessed  by  tbero  in  tbeiv  re- 
joinder ;  but  they  say  they  did  it' to  alleviate 
men's  fears,  and  quiet  their  minds  ahtq.  hoc,  that 
they  did  it  *  aliter  vel  alio  modo.'  Surely,  my 
lord,  this  is  no  sort  of  excuse  in  the  world,  nor  is 
it  canable  of  any .  They  hare  owned  the  thing, 
but  tney  have  excased  it  in  the  manner  of  doing 
thereof.  And  I  may  venture  to  say  the  tra- 
Terse  is  impertinent :  Suppose  a  man  be  in- 
dicted for  publishing  a  libel,  and  he  owns  the 
fact,  but  doth  traverse  abtq.  hoc^  that  he  did  it 
malUUft^,  or  with  an  intent  to  defame,  thai 
surely  would  be  an  idle  thing ;  for  those  are 
constructions  that  the  law  puts  upon  it,  and  are 
not  matters  traversable,  or  to  be  put  in  issue 
But  if  the  iact  be  done,  the  law  says,  His  mali- 
ciously done,  and  with  such  an  intention. 
Therefore  a  confession  of  the  fact  is  a  conf^ 
sion  of  all  the  consequences  that  the  law  puts 
upon  the  fact. 

My  lord,  this  can  amount  to  no  less  than  the 
forfeiture  of  Uietr  charter,  not  only  for  the 
matncss  of  the  offence,  but  becaase  otherwise 
the  law  would  be  unequal ;  for  if  this  were  the 
case  of  a  private  common  person,  he  most  be 
fined  and  imprisoned  duriDf|^  the  king's  plea- 
sure, as  was  the  cas<?  of  Harrison  in  1.  Cr.  509, 
for  words  spoken  of  justice  Ifutton.  Now,  my 
lord,  a  corporation  is  not  capable  of  snfferinff 
this  imprisonment ;  and  therefore  'tis  a  nnicn 
greater  offence  in  them,  as  the  body  is  greattr 
than  any  particular  merabeir :  And  then,  tfaM 
which  IS  a  greater  offence  would  have  a  less 
pnnishmcnt,  if  the  charter  itself  were  not  for- 
feited, than  it  would  if  a  particular  person  were 
punished.  And  give  me  leave  to  apply  here 
the  reason  of  the  earl  of  Olouces^^  case, 
tliat  I  cited  before,  '  quia  dominns  Hbertsfis 
*  puoiretur  in  eo  quo  deliquit.'  iSo  they  shall 
lose  their  charter  for  the  abuse  of  that  power 
that  was  intrnsted  with  them  by  their  charter* 


pleanirs ;  for  it  being  onee  set,  all  people  have 
right  to  come  upon  sueb  terms :  and  if  they 
increase  the  toll,  under  pretence  to  reduce  it  to 
certain^,  it  will  be  void  ;  for  they  may  lower 
their  pnoe  if  they  will,  but  they  can  never  come 
to  increase  the  penalty.  If,  therefore,  tliey 
have  done  Ul  in  not  tnkmg  issue  upon  the  tra- 
vene,  which  does  take  in  the  full  substance  of 
their  rejoinder :  if  it  be  good,  then  judgment 
must  be  given  against  them  upon  that  reason  ; 
so  then,  my  lord,  the  question  will  bo, 

(9.)  *  Whether  the  making  of  a  law  to  raise 
*  BHmey  at  large  upon  the  subject  be  a  for- 
*feilaveof  thechafterP'  And  truly,  my  lord, 
that  it  is.    For, 

First,  It  is  the  usurping  of  a  power  that  they 
neither  can  have,  nor  have  by  law. 

Secondly,  It  is  a  breach  of  the  trust  an- 
nexed to  tne  corporation ;  for  'tis  a  misnsure  of 
^be  franchise,  to  the  oppression  of  the  king's 
8ali|ei:ts;  and  tlierefore  the  charter  must  be 
forfeited,  and  not  the  other  franchise ;  not  the 
fvanehise  of  a  toll,  for  they  have  none ;  not 
the  franchise  of  the  market,  for  that  would 
be  nothing.  If  the  maricet  be  forfeited,  it  must 
either  be  esctinguished  or  kept,  if  it  be  extin- 
guished, 'tis  a  pnni^meot  to  others  that  did 
not  ofiend ;  and  if  it  be  kept,  though  it  be  for- 
feited, 'tis  no  punishment  to  them  that  do  offend : 
And  'tis  a  question  whether  a  market  may  be 
forfeited  for  taking  unreasonable  toll ;  and  that 
ai^iears  in  ^tie  case  of  Maidenhead;  And,  as 
my  lord  Coke  says  upon  the  statute  about 
takine' outraj^us  toll,  tne  francluse  should  be 
seized  only  till  it  be  redeemed  by  them. 

But,  my  lord,  however,  witiiout  goinff  fhr 
into  that  matter,  this  offence  lies  not  only  in 
taking  the  money,  but  in  takuigupon  them,  and 
nsarpmg  a  power  to  make  laws  to  raise  money. 
They  have  taken  upon  them  a  legislative  power 
to  oppress  their  fellow  subjects,  tliat  is  their 
offence,  and  that  is  a  misusure  of  their  fran- 
chise. My  lord,  in  the  Case  of  Ship-Money  it 
was  not  the  quantum  of  money  that  was  raised, 
that  was  complained  or  quarrelled  at,  but  it  was 
the  manner  of  levying  of  it  without  an  act  of 
parliament.  The  logic  and  consequence  of  that 
was  it,  which  was  so  much  debated  and  stood 
upon.  So  here,  the  abuse  and  the  offence  is 
the  making  die  law,  and  tlie  consequence  of  that ; 
for  by  the  same  reason  that  they  have  a  prescrip- 
tion to  lay  so  much,  they  may  )iave  a  prescrip- 
tion to  lay  ten  times  as  much.  8o  that  upon 
what  I  offer  upon  this  point,  I 'conceive  it 
ought  to  amount  to  a  forfeiture  of  their  charter, 
and  the  loss  of  their  corporation. 

Then  the  next  thing  will  be  that  which  is  the 
last  matter,  that  is  the  Petition,  and  t^at  is  of  a 
strange  nature;  where  the  office  is  not  only 
in  presenting,  but  in  printing  and  dispersing  of 
it ;  it  charges  the  kin^  with  interrupting  the 
public  justice  of  the  nation,  and  the  making  the 
necessary  provisions  for  the  security  of  his 
Protestant  subjects ;  for,  ray  lord,  to  say,  that 
the  prorogation  of  the  parliament,  which  is  the 
Idog's  act,  who  surely  has  alone,  and  none  but 
be, 'the  undoubted  prerogative  of  calling,  pro- 
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Therdbrcy'iipon  the  whole  matter,  I  do  humbly 
pray  your  judgment  for  the  king,  That  they 
may  he  outed  of  their  franchise  of  being  a 
oorponition. 


ARGUMENT 
•r  Sot  George  Trcbt,  Recorder  or  I^ondon. 

May  it  please  your  Lordship  ; 

I'am  of  couwiclin  this  case  tor  the  mayor, 
4xmimoualty,  and  citi/cns  of  I^ndoo. 

The  record  hath  been  traly  opened  by  Mr. 
C<»lic4tor  in  all  particulars,  exoept  an  omission 
of  one  or  two,  which  I  shall  mention. 

The  InAirmation  sets  forth  and  charges.  That 
the  mayor,  commonalty,  and  citizens  of  Lon- 
don, had,  by  the  space  of  a  month  before  the 
information,  used,  or  claimed  to  use,  without 
any  warrant  or  royal  grant,  the  liberties  there- 
in set  forth:  that  IS  to  say;  to  be  of  themselves 
a  body  politic  and  cornorate  with  such  a  name, 
and  by  that  name  to  plead  and  be  implesided,  to 
answer  and  be  answered  |  aud  likewise  to 
make  sheri/Ts  and  justices  ^f  the  i>eace:  But 
as  to  these  there  arc  onlv  impai'lanccs,  and  I 
sunpose  continuances.  But  as  to  the  iirst  ar- 
ticle, the  defendants  plead  and  prescribe.  That 
they  are  a  bo«H'  politic  time  out  of  mind  ;  and 
then  tliey  set  mrth,  indeed,  se?eral  acts  of  par- 
liament, and  chai-tcrs  of  confirmation.  To 
this  Mr.  Attorney  General  duth  reply  two 
things: 

First,  He  takes  i^ssue  upon  the  prescription. 
That  they  are  not  lime  out  of  mind  a  body 
poUtic  with  such  a  name  ;  aud  then  he  assiGrns 
a  forfeiture,  which  Mr.  Solicitor,  indeed,  d^oes 
call  two  causes  ;  but  they  itithrr  seem  to  be 
but  one  joint  cause ;  but  3'ct  take  them  to  be 
two. 

The  first  is,  Tliat  the  city  did  assume  upon 
themselves  a  power  to  meet  and  make  law  s  for 
the  government  of  the  city,  and  thereupon  di.i 
make  the  law  which  Ls  mm  in  question  ;  and 
thereby  did  levy,  and  order  tu  be  levied,  for  one 
horse  load  of  provision  so  much,  &c.  and  that 
thia  should  be  paid  to  the  use  of  the  city,  and 
for  default  of  paying,  the  persons  denying  to 
pay  this  i-ate,  should  be  removed  from  their 
standings  in  the  market. 

The  second  branch  is,  The  Petition,  and 
therein  are  those  woixls  which  Mr.  Solicitor 
hath  repeated  about  the  prorogation  of  the  par- 
Jiament. 

And  to  all  this  the  defendants  do  r^oin,  That 
the  city  of  London  has,  time  out  of  mind,  been 
aeised  of  these  markets ;  and-  they  say,  That 
the  dty  of  London  is  the  metropolis  of  the 
kingdom,  and  consista  of  above  50,000  citi- 
zens and  inhabitants ;  and  that  (at  their  proper 
costs  and  diarge^)  they  are  to  provide,  and  al- 
ways have  provided  a  market-place  to  sell  pro- 
Tiaum  in,  and  also  officers  for  the  preservation  of 
good  order,  and  regulation  of  that  great  con- 
mousse  of  people  that  comes  thither,  and  that 
Ihay  have  always  amended  and  cleansed  the 


markets ;  and  for  these  chaiges  of  the  maHwi* 

1  daces,  and  oUioers,  and  ckansiiig  of  the  mar- 
kets, they  have  idwa>s  received,  and  ought  to 
receive  reasonable  tolls.  They  say  that  tii«e 
out  of  mind  there  has  been  a  common  council 
in  the  city,  and  that,  fotr  the  hke  time  there  ha^ 
been  a  custom,  that  they  should  intake  by  •laws 
for  the  better  regulation  of  tbe  uiaikets,  for  the 
ordering  where  such  and  auch  nmrkets  shauid 
be  held,  and  for  the  asse.'ising  and  rediuing  t& 
certainty  the  tolls  and  rates  that  are  to  be  paid 
hy  persons  coining  to  the  markets,  so  as  aocrli 
laws  be  profitable  to  the  king  and  his  paople,  and 
agreeable  to  the  laws  of  the  kinsdom;  aud 
then  again  they  set  forth  the  several  cxwlhnaa* 
tioas  of  their  customs  and  privileges  by  act 
of  paiiiaments  and  charters. 

And  then,  as  to  the  second  branch  of  their 
forfeitures,  they  set  forth.  That  there  was  sucb 
a  plot,  and  such  proceedings  in  the  courts  n£ 
justice  gainst  the  conspirators,  and  that  there 
were  several  judgments  and  executions  a|Kia 
it;  and  they  set  forth  several  of  the  king's 
gracious  speeches  to  his  people  in  ^parliaaicat : 
amongst  other  things,  that  he  did  there,  in  his 
speech  thei^ein  mentioned,  recommend  to  the 
Lords  and  Commons  in  parliament  asseniUed,  to 
pursue  the  farther  eEammation  of  the  plot ; 
adding.  That  he  thought  no^  himself  nor  them 
safe,  till  that  matter  was  gone  through  wiUx, 
and  that  the  lords  in  tbe  Tower  might  U$ 
brought  to  their  speedy  triaU  that  justice 
might  be<lone.  They -set  foitli  likewise  aa 
Address  of  l)oth  Houses  for  a  fast,  \^  herein 
they  desire  that  the  king  would  issue  forth  hi9 
proclamation,  which  proclaiiiatiun  is  accord- 
mgly  issued;  and  m  that  it  is  expressed  (1 
cannot  repeat  the  words,  but  to  this  purpose), 
*  That  Uie  dangers  impending  could  not  he  pi^- 
vented,  but  by  the  blessing  of  God  ufion  the 
councils  of  his  majesty  and  the  narluuneut.* 
Then  Uiey  set  forth,  1" hat  the  parliament  was 
prepariiig  several  bills  for  the  preservation  of 
nis  majesty's  person  and  the  rrotestttnt  i^i- 
gion,  and  the  peace  of  the  kingdom  ;  aud  those 
bills  could  not  be  enacted  elsewhere,  and  that 
they  were  then  depending :  And  they  set  forth 
further,  that  the  purliament  was  proiugued  be- 
fore those  bills  wei*e  enacted :  Ai\d  they  set 
forth  also,  that  the  lords  impeached  could  not 
be  tried,  but  in  narUament ;  and  tliat  by  the 
law  of  tlie  land  it  is  lawful  for  the  king's 
subjecu  in  their  distresses,  and  for  redtess 
of  grievances,  humbly  to  petition  the  king 
for  rcmetly  in  that  behalf ;  and  that  for  satisr 
faction  of  the  citizens,  who  had  made  th^ 
applications  to  the  common  council,  and  for 
the  alleviating  of  tlieir  feara ;  and  out  of  their 
zeal  for  the  pre&er^atiou  of  tlie  king's peroui^ 
and  the  IVotestant  religion,  they  did  give 
their  votes  to  this  Petition,  as  is  charged ;  and 
they  give  their  reasons  for  it ;  tliat  is,  it  was 
ordered  to  be  printed,  to  the  intent  that  fake 
rumours  (concerning  the  citizens  uetitioulng  of 
the  king)  might  be  prevented,  and  the  enemies 
of  our  lord  the  king  from  proceeding  in  their 
.conspiracy  be  deten'ed,  and  the  fears  and  pcr^ 
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turbatiODs  in.ihe  mimlsof  tbe  kmg's  subjects 
mifvht  be  allayed,  &ud  that  the  citizens  and  in- 
habitants  of  the  said  citymigfht  better  know 
what  was  done  upon  their  application  to  the 
eon^naon  council. 

My  lord,  I  have  taken  some  notes  of  what 
llr.^'iSdlicftor  ha^  said;  bntTbe&f  your  lord- 
ship's leare^  that  I  may  first  c^lirer  what  I 
have  prepared  upon  the  Argument ;  and  after- 
wards I  will  talk  upon  my  notes,  and  give  par- 
tknilar  answers  to  the  particular  things  he  has 
msisted  upon,  fbr  so  much  of  them  as  I  shall 
not  answer  in  my  discourse,  which  I  must  beg 
your  lordship's  patience  in ;  for  I  fear  I  shsdl 
be  pretty  long. 

I  shall  jko  on  upon  the  same  points  Mr.-  So- 
licitor haaoNie,  and  endeavour  to  meet  him,  and 
give  an  answer  to  aH  particulars,  and  shall  add  a 
point  or  two  which  he  has  not  mentioned ;  as 
narticnhu'ly,  that  this  information  (as  it  is  here 
laid  upon  diis  Quo  Warranto)  is  not  broujgcbt 
against  riglift  persons ;  for  it  is  brought  agamst 
the  mayor,  commonalty,  and  citizens  of  the 
city  of^  London.  Whereas  it  ought  to  be 
brought  against  particular  {lersons  for  usurping 
such  a  corporation,  if  it  can  be  brought  at  ail. 

The  first  thing  that  I  shall  go  upon,'  is, 

*  That  a  corporation  cannot  be  forfeited ;'  for 
now  we  mastbcj^n  as  it  were  from  the  replica- 
tion ;  for  there  is  disckised  all  the  matter,  upon 
which  the  stress  of  this  point  lies. 

And  that  a  corporation  cannot  be  forfeited,  I 
think  will  appear  by  opening  the  notion  and 
nature  of  a  corporation,  which  you  may  find 
in  my  lord  Cc^'s  1st  Inst.  fol.  QOQy  350,  he 
says,  It  is  a  body  to  take  in  snccession,  frameil 
as  to  that  capacity  by  the  policy  of  man,  and 
called  a  corporation,  oecause  the  persons  are 
made  into  a  body,  and  so  are  of  ospaci^  to 
take  or  grant,  <Scc.  And  he  says,  *  Tiiat  per- 
*•  sons  capable  of  purchasing  are  of  two  sorts ; 

*  persons  natural  created  of  God,  such  as  pri- 

*  Tate  men,  as  J.  8.  anil  J.  N.  and  persons 
*'  created  by  the  policy  of  man,  as  persons 
<  incorporated  into  bodies  politic*  So  then  if 
this  be  tl:e  true  notion  of  a  corporation,  then 
nll'tlie  question  is.  Whether  there  shall  re- 
main such  a  peirson  in  the  world  as  this  cor- 
poration of  the  mayor,  commonalty,  and  citi- 
zens of  liondon  P 

.    And  tliat  this  is  a  mere  personality  and  ea- 

?adtj  will  further  appear  even  by  this  Quo 
Warranto  itself,  which  says,  ^  That  we  did 
'  diim  and  usurp  to  be  a  corporation  under 

*  such  a  name,  and  thereby  to  plead  and  be  im- 
*'  pleaded,  to  answer  and  to  be  answered.'  So 
that  tlierc  is  no  more  now  con  be  considered  in 
this  reconl,  bnt  whc?her  we  have  or  can  have 
the  capacity  of  beinur  plaintitf  and  defendant. 

My  lord,  in  firook^s  Abri^g.  tit.  Corporation 
(I  cite  not  what  is  said  there  as  an  authority) 
mit  only  as  an  opinion^,  he  joins  the  titles  Cor- 
porations and  Capacities  together:  I  say,  it  is. 
pnly  the  judgment  and  notion  of  the  man^  who 
your  lordship  knqjvs  never  nses  io  join  any 
Words  as  titles,  but  what  are  synonymous;  and 
tliara  be  joias  Coi-porations  and  Capacities,  to 


shew  the  nature  of  a  corpot-atitfnil  a  capacity. 
And  suitable  to  tiiis  is  wnat  j«;5tice  Windhamr 
says  in  Dr.  Patrick's  case ;  *  A  corporatioa  isi 
^  a  mere  capacity,  a  civil  ca^mcity,'  says  he,  *  t 
*  do  call  it  an  Ent  rationis  ;'  whether  he  did 
affect  that  word  becaose  it  was  in  the  fase  of  a 
man  in  the  university,  I  cannot  tell ;  but  the 
meanmg  was,  that  this  was  the  notion  €€  a  cor* 
poration,  that  it  was  an  invite  person  and 
capacity  only.* 

•  «  A  Corporation,"  says  Kyd,  (on  Corpom*- 
tions,  Introd.  p.  13.)  '^  has  been  called  « a  mere 
capacity  to  sue  and  to  be.soed,  and  to  take  an^ 
to  grant;'  which  is  as  ridicukyus  asitwoulif 
be  to  say  *  that  a  num  is  a  mere  capacity  to  walk 
with  two  feet*  It  is  not  a  capacity,  bat  a 
political  person,  in  which  many  canacitiai 
reside. 

**  A  Corporation  has  also  been  called  a  Iran-, 
chise:  the  propriety  of  tliis  appellation  de- 
pends on  the  more  or  less  eictensive  meaning 
m  wliich  the  word  *  franchise'  is  used ;  in  Ua  ' 
most  extensive  sense  it  expresses  every  politi- 
cal rkrht  which  can  be  enjoyed  or  exercised 
b^  a  freeman :  in  this  sense,  the  right  of  being 
tried  by  a  jury ,  tbe  right  a  man  may  bave'to  an 
office,  the  nght  of  voting  at  elections,  may, 
with  propriety,  be  called  franchises ;  aad  m 
tliia  sense,  the  right  of  acting,  aa  acornoratmn,' 
may  be  called  a  mmcbise,  existing  collecthrefy' 
in  all  the  individuals  of  whom  the  conioratidn 
is  compos^ ;  in  thb  sense,  and  in  thui  sensn 
alone,  *  the  franchise  of  being  a  corporation,' 
can  have  any  precise  meaning. 

"  In  a  less  general  and  more  appropriaSft 
sense,  the  word  *iranchis^  means  a  royal  pri-^ 
vilege  in  the  hands  of  a  snlject,  by  wnich  be 
eitb«r  receives  some  profit,  or  has  the  exclusive 
exercise  of  some  right ;  of  the  first  kind  are  the 
goods  of  felons,  waifs,  estrays,  wrecks,  or  tiie 
uke;  of  the  second  are  coturts,  gaols,'retm« 
of  writs,  fiiirs,  markets,  and  many  oUiers. 
They  are  estates  and  inheritances,  wnidi  may- 
be granted  and  conveyed  from  one  to  anotiierv 
as  other  estates,  which  is  not  tbe  case  wkh  « 
corporation ;  in  this  sense  a  corporation  cannot 
be  called  a  franchise  ;  the  hitter  is  a  privilege* 
or  liberty,  which  can  have  no  existence  with- 
out reference  to  some  person  towbemitmay 
belong ;  the  former  is  a  political  person,  ca- 
pable, like  a  natural  person,  of  enjoying,  a 
variety  of  firanchises;  it  is  to  a  franchise,  ae 
the  substance  to  its  attribute  ;  it  is  something 
to  .which  many  attributes  belong;  but  is 
itself  something  distinct  from  thoso  attri- 
butes. 

**  Several  other  epithets  have^  been  given  to  » 
corporation,  which,  unless  particulariy  ex- 
plamed,  are  apt  tohewikler  and  mislead  the 
understanding :  thus  it  has  been  saiil,,  that  <  a 
corporation  aggrQgatc  of  many,  is ,  invisible^ 
immortal,  ancf  rests  only  in  iotendihent  sod 
consideration  of  tlie  law^'.thatit  is  *  a  mars 
metfo^ysical  bein^,  a  mere  Era  rathnii*,     • 

*'  Thiat  a  body  framed  by  the  policy  of  man, 
a  body  whose  parts  and  mevbens  are  mortal/ 


Noir,  ray  lord,  I  do  not  love  to  Uliipte  about 
woids  ;  I  miMt  confess  that  Mr.  tMicitor  does 
notspoak  without  some  authority,  when  he 
GaHsa  corporation  a  franchise ;  hot  I  say  it  Is 
not  ptopeny  a  fVanchise  to  liave  a  power  to  be 
impleadeit  and  to  plead ;  for  as  to  diat  they  are 
onosequents,  whicn  belong  to  the  person  rather 
tlian  a  liberty  or  franchise  that  is  soperaidded  lo 
it  Therefore  in  HobartSiaNorris  and  Staphs 
case,  the  case  of  the  wardens  and  fellowship 
of  the  weavers  of  Newbory  ;  I  think  it  unne- 
oessaty  to  cite  the  whole  case,  but  there  my 
WhtA  iiobart  says,  *•  Though  license  or  power 

*  to  make  biws  is  gireii  to  a  corporation  by  a 

*  speoiaJL  olaose,'  yet  it  is  needless,  fdr  I'  hold 
it  lo.beinduded  by  law  in  the  very  act  of  in* 
«onioratin^;  and'so  it  is  also  the  power  to  sue 
ami  to  be  sued :  Soch  body  is  a  person  that 
must  answer  the  law  as  a  defendant,  and  sue  as 
apbJmiiF. 

Bat  1  do  agree,  I  say,  that  ttiereis  one  case, 
and  yet  bat  one  in  all  the  world,  wherein  a  cor- 
noraftion  is  called  a  franHiise ;  and  it  is  in  Coke's 
Entries,  tit.  Quo  Warranto^  Placito  1 ;  a  Quo 
Warranto  is  brought  asfainst  s«^era1  persons,  to 
shew  by  what  warrant  they  claim  divers  Hbi*r- 
ties,  privileges,  and  franchises,  as  tobeof  tlteiU' 
aalves  a  body  fmlitic  and  corporate,  by  the 
name  of  the  biirge^sscs  of  Heiinesley  in  the 
oomity  of  York.    80  that  under  that  general 

■      I      I       ■  I     !■■■     I  i»^»^ii^— — — fc^— ^^ 

fhouidin  its  own-nature  be  immortal,  or  that 
a  body  composed  of  many  bulky,  visible  bodies, 
should  be  invisible,  in  the  common  acceptation 
of  the  words,  seems  beyond  the  reach  or  com- 
voji  umlerstandtngs.  A  corporation  is  as  vi- 
sible a  body  an  an  army ;  for  tliough  the  com- 
flsisston  or  authontv  be  not  seen  by  every  one, 
yet  the  body,  unheJ  by  that  authority,  is  seen 
by  all  but  tne  blind :  ^Vhen,  therefore,  a  cor- 
poration is  said  to  be  invisible,  that  expresston 
mnst  be  understood,  of  the  right  in  many  per- 
sons, collectively,  to  act  as  a  corporation,  and 
then  it  is  as  visiUle  in  the  eye  of  the  laa*,  as  any 
Other  right  whatever,  of  which  natural  persons 
are  capule ;  it  is  a  r^t  of  such  a  natore,  that 
every  memiier,  separately  oonsidereil,  has  a 
firediokl  in  it,  and  all,  jointly  considered,  ha^-e 
an  inheritance,  which  may  go  in  succession. 
Nafenral  persons,  assoch,  areoapable  of  tak- 
ing and  hokling  this  right,  whicn  is  not  taken 
•r  held  in  their  politic,  but  in  their  natural  ca- 
pacity ;  for  many  men,  as  men,  are  capable  of 
uniop,  which,  if  it  requires  proof  or  iliustratton, 
is  evident  from  the  charters  of  creation,  and 
the  pleadings  in  all  such  cases,  m  which  it  is 
said,  that  the  *  men  and  burgesses,'  or  *•  the 
men  and  citizens,'  are  constituted  one  body 
corporate  or  politic.  Aud  as  the  natural  per- 
sons essentially  constitute  the  body  politic,  so 
all  the  operation:^  and  exercise  of  this  ri^ht,  are 
performed  only  by  the  natund  persons.'^ 

See  the  arguments  of  the  Attorney-General 
in  this  case  on  Ass.  %7  and  21  £dw.  4,  fbl.  14, 
as  th^re  cited,  ii^ra.  See,  too,  on  the  nature 
of  Corporatiooa,  Bkidcst.  Codud.  B.  1,  c.  18 ; 
Wooddason,  Leptuce  18. 


word  I  confess  it  may  be  called  a  frsncfaiBe ; 
and  the  rather,  because  Mr.  Noy  (a  man  of 
great  learning)  *  in  his  great  Aigiiment  of  Fnl- 
cher  and  Haywood's  case  in  Mr.  Justice  Jones 
Reports,  says  it  is  a  franchise,  for^it  was  called 
80  in  s^ch  a  plea. 

Bnt  now,  my  lord,  that  it  is  not  in  it's  own 
nature  foiftitable,  b  made  pbun  by  aD  diose 
qnalificatkms  that  have  been  attribuledl  to  it, 
and  expressions  in  our  law  books  about  it:  At 
that  a  mkyor  and  oonmionalty,  or  body  eoipo- 
mte,  can  never  die,  1st  Inst  ml.  0.  b.  S  Coke 
60.  a.  9  Bulstr.  1233.  St  Edw.  6.  fbl.  13.  a  mayor 
and  all  the  officers  ;  but  the  commonalty  have 
succession  m  perpetuunty  and  can 'never  be 
said  to  die :  And  Uiis  notion,  m}  lord,  has  cone 
further  than  Entfland:  1  beg  your  loriship's 
pardon  if  I  take  3ie  liberty  to  dte  a  very  lesm- 
ed  author,  Grptius,  in  his  book  De  jure  Bdli 
et  Fads,  Kb.  3.  cap.  9.  hesays,  *  Citicanre  im- 
mortal ;'  and  a  city  docs  not  therefore  cease  to 
be  a  city,  thooghall  the  almem  of  it  alwiiM 
die.  t 

But  the  dissolving  ^of  a  oorpentioB  by  a 

*  t^'  cooceminc  him  the  Note  to  the  case 
of  the  Kin^  and  Hampden,  vol.  3,  p.  8S8,  of 
this  Collection. 

t  '*  When  it  issaid  that  a  corporation  is  im- 
mortal, we  are  to  understand  nothmg  more  than 
that  it  is  capable  of  an  indefinile  dniatiott,  and 
the  authoitties  cited  to  prove  its  imoHKtslityy 
do  not  wanant  the  conclusion  drawn  from  them. 
If  a  man  i^ive  lands,  says  sir  Edward  Coke,  torn 
mayor  and  commonal^,  6r  other  body  sggre- 
gate,  consisting  of  many  nersonacapaUe,  witk« 
out  naming  Kuocosson,  Uielawconstiwes  it  to 
be  a  fee  simple,  because,  in  judgment  %ii  law, 
they  never  die  i  where  the  sense  is  nhun  that 
thes(>  natural  persons,  thoug^h  capame  to  take 
in  their  natural  capadtics  jointly,  which  the 
law  would  adjud<Te  an  estate  for  hves ;  yet  the 
grant  being  made  to  them  in  their  eorporste 
name,  they  take  in  that  capacity,  and  theffrant 
is  uotdeterroinableon  the  death  of  any  of  the 
individuals,  but  continues  as  long  as  the  corpo- 
ration continues. 

*'  In  support  of  this  idea  of  the  immortality  of 
corporations,  a  passage  is  also  cited  frnm  (xro- 
tius" ;  which,  however,  when fanrl^* considered, 
issoiarfromjustifyuig  the  concltisidn  dmwn 
from  it,  that  it  proceeds  on  thesuppositioa  that 
they  may  ceastf  to  exist. 

**  Hi  qua  persona,  noll&  edit^  voluntatis 
significatione,  nullo  consanguineo  relicto,  nsoiri- 
atur,  oiime  jus  quod  habet,  interit— ^Idem  si 

IK}pulus.  Dixit  Isocrates,  et,  post  eum,  Ju* 
ianusimperator,  civitates  esse  immortales,  id 
est  esse  posse,  quia  scilicet  populus  est  ok  eo 
corponim  genere,  quod  ex  distantibus  constat^ 
unique  nomini  subjectum  est;  quod  habet— 
spiritum  unum— Is  autcm  spiritus,  in  popolo  est 
vine  civilis  oonsociatio  plena  atquc  petfajta, 
cnjus  prima  productio  est  summum  impciimBy 
vinculum  per  quod  respublica  oohsrsty  apftitiui 
viuUs  quern  tot  miiliatrahunt."  Kyd,eii<?ar* 
peralionsy  p.  JT. 
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tndgiMBt  in  ]*w»  m  «  here  Mtagliti  I  beUflr* 
BBlbijtg  thatneTerouneiiitliftQ  tli«  odmpftM 
6f  MiyiiMQ'iiiniigtotMn  till  now,  no,  fk«t  m 
muchaftiDtheputUDg  of  a  om«.  Fbr  in  ill 
my  feareh  (toa  upon  tbis«>eoBiioti  I  have  le^ 
stowedm  fifreal  Ml  of  time  in  fleor^ing)  1  elm- 
Dol  find  that  it  eror  so  much  aa  eolml  iiHD 
tbeeonoeptiODof  anyman  Mbce;  and  I  aiii 
tbe  more  oonfimied  in  ity  becaaae  80  learned  a 
gentfemaii  aa  Mr.  Solicitor,  has  not  cited  any 
one  aoolicaaei  wliefeia  it  has  been  (l  do  not 
aay  aigtidged^  bat)  even  so  mnch  as  questioned 
or  attempted  |  and  thereftwe  I  may  Tefy  boldly 
call  this  a  case  primk  impreaUmit. 

llnst.f<4.  18.  h.  4iere  it  is  said,  if  lands 
holdm  of  J,  8.  be  given  tb  an  abbot  and  his 
aoccessors;  in  this  case,  if  the  abboC  and  a&  the 
<M>m'ent  die,  so  that  the  body  MiKtic  is  diasotred, 
the  donor  i&all  hare  9pm  bis  tand,  said  not 
lhelord,byesoheat»  io  that  he  does  aHovr 
8  body  pontic  may  be  disMfwl  indeed ;  but  it 
is  not  properly  a  dissolnn^,  nor  a^  dyinjf  of 
Aat  body,  feui  a  taking  away  of  the  sit i^ects 
in  which  it  did  subsist,  or  to  which  it  did  ad- 
here. Andthetefbrennlessitbeby  such  an  ac- 
cident, as  aO  of  them  dying,  Cr  by  yiolenoe,  as 
h)  the  cas^  of  the  monks  of  Baagor,  I  never 
heard  before  that  a  corporation  was  dissolved ; 
to  be  sure  not  by  ajudgfment  in  law.    My  lord    lation  of  liondon,  it  roost  have  eilended  to  "all 


that  that  aiatiite  was  maile;  anditis  ooaubli 
audi  an  action  otlgfat  have  been  brovnt,  hot 
■otremembend,  and  that  is  an  aetion  broi^g^ 
by  an  inferior  against- a  superior,  tiie  ward 
against  bis  guardian;  bntherallria  auit,  if  il 
can  be  brought,  is  brought  by  the  king,,  who  ia. 
supteme^  and  thcrafone  there  can  b^noreaaon 
to  tfainky  but  he  would  have  brought  many  of 
these  suits  to  have  dissotv^l  corporalions,  if  k^ 
law  il  might  hare  been  done. 

Besides,  my  l<lsd,  acts  of  pafiiaaant  otm 
never  be  antiquated,  beoauaea  statute  is  a  lanr 
in  writing;  but  the  common  law  ia  not  a  ImK 
mdessHoerepeotBd  and  practised.  And  so  ia 
]>avi8*84»inioit  m  the  ptetee  to  his  hook,  and 
in  the  body  ot  his  Reports  too :  Ho  says,  tfaaft 
when  people  have  trira  and  naed-such  an  actt 
and  Ibundit useful  and  pro$tablevtotbe  pubtiot 
and  fit  to  be  practised,  UMt  act  of  repeating  ben 
gets  acostom,  andsobeoomesiBttanaaedM 
nature  the  common  law  of  tiie  land.  But  now. 
mvjord,  if  1  ean  chaleoga  sll  the  times,  and 
all  tile  preoedenta  tint  ever  weie  in  this  kin|[- 
dom,  to  show  me  wherever  tiiera  waa  a  ferf«i« 
tore  of  a  corporation,  or  a  judgment  givett 
againsta  corporation  to  forfeit  it  ^  nOi'nor  evef 
thoi:^t  of  tffl  this  last  yaar,I  thmk  I  may  aa- 
sert  it  is  notkw :  And  if  it  esDtendto  thk  ooiforf 


Rolls,  in  his  Abridgment,  part  1 .  fol.  514.  tit. 
CorporstiiHi,  at  the  letter  1,  msketf  it  a  bcsMl  of 
one  of  hit  titles,  how  a  corpoiation  can  be  dis- 
aoived  ;  and  tlierefbre  was  led  very  propeily 
to  enqmroiuto  all  thinga  that  might  dissolve  si 
corporation ;  for  that  book  is  in  ttie  nature  of  a 
common  plstoe  book.  Now  under  that  bead  he 
cites  not  only  the  common  case,  if  all-tho  mem- 
bersdie,  then  it  is  a  diasoiutkni;  but  he  says 
further,  and  he  cites  an  authority  fbr  it,  if  a 
corporation  consiata  of  so  many  Conftatrea,  and 
so  man^  sisters,  and  all  the  alsten  die,  this 
cofporation  is  dimolved  ;  fot  both  the  bretheni 
and  sfistae  are  intern]  parts  of  the  ooi)[>oralioa,- 
and  It  Cannot  subasi  by  halves.  But  he  does 
not  go  further,  he  does  not  aay,  if  they  shall 
levy  too  much  money  upon  the  market,  nay, 
he  does  not  say  if  ^y  should  commit  trsaaon 
(if  it  were  possibl^tlll^  could  do  so)  which  had 
been  more  proper  to  havoinalanced  m,  he  being 
naturaOy  led  to  it  under  that  title;  ibr  that  is 
a  thing  that  hapuens  a  thoosand  times  oAener 
dian  the  deatib  ot  all  tlie  members.  And,  under 
ftyouTiif  the  law  bo  so  as  they  wouM  have  it, 
every  p^alty  tovied  upon  a  by  kw  does  en- 
danger tiie  corporation  evevy  whit  as  mnch  as 
Ibis  of  ihe  rates  upon  the  markets. 

Littleton,  my  lord,  in  his  dect  106.  (it  ia  a 
general  nde,  but  commonly  tsken  notice  of, 
and  may  be  in  thia  ease)  says  thevei  upon  the 
statute  of  Meiton,an  action  will  not  lie  against 
a guardianfbr  tiie  dispara^ment  of  hie  ward, 
because  it  was  never  heard  of  from  the  time  of 
*e  maUag  of -^atstaiote,  that  such  aaaetion 
waabrdnght;  and  yet  he  adds,  that  the  worda 
Cf  tiM&alatute  migMveiy  properly  gcoondsncli 
inaction.  Now,  my  Im,  that  was  a  matlar 
fl#  two  hundred*  yuM'  beisiM  liHlslai  WfoiOy 
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corporations  formerty,  and  it  most  do  ao  to  all 


In  the  case  of  ecdesiasticsl  leasas,  in  the 
fifth  lUpon,and  in  aeveral  other  phuses,  there 
is  a  larfire  discourse  of  what  bishops  and  other 
^irituu  corpoiations  might  do  at  conHUonhEw ; 
it  is  said,  they  might  grant  for  years,  Ibrliibi 
in  tail,  or  in  tee.  But  what  might  they  grant  9 
their  lands  and  tenements^  their  possessions  and 
revenues;  bnt  never  one  word,  that  they  eouM 
great  away  themselves,  or  politic  capacity  4 
still  that  which  was  their  vary  Doing,  waa  not  in 
their  own  power  to  grant  away ;  and,  if  it 
werenotto  gvantf  aauch  less  were  it  in  their 
own  power  to  Jhrfitit :  Ibr  if  it  shouU  be  so^ 
tiiera  isnevef  an  hospital  in  England,  but  if  it 
have.taken  too  nwch-  toll,  were  to  be  destroyed^ 
and  never  a  bishopric,  deaary,  and  chanter 
(nay,  almost  particular  paiaonsges,  Ibr  tiiey 
are  spiritaalcorpoiatiottl  too,  and  all  the  oorpo* 
rationa  of  Enmnd  are  under  the  same  rule  of 
law)  if  tiiey  Save  .tmnsgrested  in  any  of  the 
kinus  assipaed  here  for  a  torieitura,  W  weia 
to  lose  theu-  rery  being. 

That  these  w«re  m  the  power  of  these  nipi^ 
ritualooipomtions  at  the  common  law,  no  man 
doubts ;  and  if  any  man  does  tell  me,  that  the 
restraining  statutes  do  extend  to  the  corpora^ 
tion,  truly  i  must  deny  it ;  for  it  is  •lands,  te« 
nements,  and  such  things,  that  are  mentioned^ 
and  tikere  isprovinon  made  only  agynstgrnnt^ 
and  not  against  loiftitures.  A  fotfeitue&  Mr. 
Skdicitor  ssys,  must  be  a  great  breach  of  mst -) 
and  ao  it  must  indeed !  and  how  then,  should 
th<^  answer  for  it?  If  a  bishop,  or  a.dean  and 
ehapSsr^  have  lands  in  fee  upon  oonditioo,  and 
they  break  the  condition,  thev  lands  are  gone  1 
bncif  thatbfaaeb  of osndition  should  amoonl 
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lo  a  forfeiture  of  their  being  a  oorporalioii,  that 
were  venr  strange ;  this  would  dissoWe  and 
destroy  all  the  colleges  in  the  univer&ities,  and 
alt  the  charity  in  the  kingdom;  for  erery 
breach  of  such  condilion  would  be  a  breacli 
of  trust. 

My  lord,  there  was  a  vciy  proper  time  when 
this  might  have  been  thought  of,  if  it  could 
have  b^  maintained  for  law,  and  that  was  in 
the  time  of  H/8.  He  sentoU  I>r.  London  and 
others  with  a  commisaian  of  inquny,  to  exa- 
mine into  all  the  nusderoeanors  of  the  monas- 
teries,  convents,  and  colleges  To  what  pur- 
pose was  all  this  done?  Coukl  he  not  have 
brought  Quo  Warrantos  against  them  ?  He 
needed  not  hare  hunted  much  for  misdemean- 
ors and  offences ;  if  they  had  but  raised  5/. 
nay,  for  ought  I  know,  if  they  had  but  raised 
hd,  upon  a  market,  or  the  like,  they  had  all 
been  dissolved  ;  and  it  was  so  much  the  worse 
in  this  case  then,  for  this  reason :  in  those  re- 
inikir,  reUgious  houses  and  corporations,  the 
body  of  them  was  dead,  'and  the  abbot  or  head 
Was  only  to  appear  for  them,  and  plead  and 
defend  tor  them.  Therefore  it  is  said  in  the 
1  Inst.  103,  a.  that  in  a  Uuo  Warranto  against 
an  abbot,  or  bishop,  or  a  prior,  tor  franchises 
and  liberties,  if  tne  abbot  or  prior  disclaim 
alone,  this  shall  bind  their  successors  ;  and  if  it 
were  .poGsiUe  that  there  miffht  have  been  a  for- 
feiture, yet  without  so  much  as  troubling  him- 
self to'  assign  that  Ibrfeiture,  he  mig'ht  have 
gone  that  way  by  Quo  ^Vananto  to  get  a  dis* 
cJaimer. 

And  it  is  very  well  known,  there  were 
men  put  in  those  houses  to  be  heads  of  them, 
on  purpose  to  try  if  they  could  surrender  them : 
ana  thai  they  needed  not  to  have  done,  nor 
have  asked  the  consent  of  the  members  to 
have  surrendered;  for  they  needed  only  to 
have  broujght  a  Uuo  Warranto ;  for  atW  the 
lenunciatioa*  of  the  pope*s  power  and  supre- 
macy, king  H.  8,  did  ffrant  hLs  Con^d'eslire 
to  choose  tue  heads  of  those  corporations  ;  and 
when  they  were  once  there,  and  ^  Uuo  War- 
ranto issued,  the  abbot  or  prior  might  say,  this 
corporation  is  but  a  liberty  or  a  franchise,  and 
I  am  the  king's  creature,  I  will  disdaim  the 
liberties,  and  there  is  an  end  of  the  franchise: 
1>ut  this  was  not  thought  of  in  dieinu  iltit. 

I  think,  my  lord,  tltat  in  case  of  a  town  the 
l«w  is  clear  ;  though  1  shall  not  at  present 
much  contend  with  Mr,  Solicitor  u|ion  that 
point,  that  'London  stands  upon  grtkler  and 
better  circumstances  than  other  corporations 
and  towns.  It  is  all  one  as  to  the  main  points, 
whether  it  do,  or  not ;  though  I  shall  say 
enough  as  to  the  particular  reason,  to  answer 
what  lie  saya  to  the  contrary,  by  and  by.  But 
3Fet  this  I  will  say,  a  corporation  in  a  town  is 
more  protected  in  law,  than  others  are :  for, 
fays  my  tord  Coke,  if  a  town  or  borough  does' 
decay,  jret  it  shall  remain  a  thwn  or.  borough ; 
as  as  plain  in  the  instance  of  the  burgesses  o^* 
Old  Ssanim,  and  the  like.  8o  that  it  seems, 
thai  though  the  death  of  the  abbot  and  his 
t«lif«Bl  does  destroy  that  corporation,  yet  the 


dilapidations  and  decay  of  a  towtf  does  pot  de- 
stroy  it,  but  it  remains  a  town  stiU ;  nor  is  the 
liberty  of  sending  burgeMes  to  parliament  de* 
atroyed,  or  focfeited. 

I  confess,  my  lord,  I  do  nol  see  but  that  at 
this  rale  a  Uuo  Warranto  ooay  be  bcoogfat 
against  a  particular  man,  to  know  by  what  au- 
thority he  claims  to  have  the  hberty  of  a  sub- 
ject, to  sue  and  be  sued,  to  plead  and  be  im- 
pleaded :  it  is  a  capadtv  that  is  bora  with  him, 
and  belong  to  him  as  be  is  born  in  En^^and, 
or  as  he  is  by  act  of  parliament  natuFanzed, 
and  made  a  subject ;  especially  in  the  case  of 
deaizaUon  it  comes  home  to  the  point.  Ufay 
should  not  a  Uuo  Warranto  be  brought  agunk 
a  man,  to  know  by  '.rhat  warrant  he  claims  ti> 
be  a  denizen,  and  in  that  respect  to  p^ead  sod 
be  impleaded,  to  sue  and  be  sued  ?  These  are 
relative  capacities,  that  stick  and  adhese  to  the 
person ;  and  if  you  once  cQtna;titute  the  person, 
you  shall  never  say  he  shall  not  hare  the  inci  • 
dents  to  sueti  a  person. 

This  case  indeed,  my  lord,  that  I  put  last,  is 
■so  gross  a  thing,,  that  it  was  never  drawn  ia 
question,  though  some  others  have,  as  dignities, 
lordships,  and  the  like  ;  and  yet  no  Uuo  \S  ar- 
rantb  was  ever  brought,  or  can  lie  in  these 
cases.  And  that  is  the  opinion  upon  that  great 
and  solemn  ai^rument  of  the  case  of  the  ear!  of 
Oxford,  in  Mr.  Justice  Jones's  Reports ;  where 
it  was  held,  that  an  earldom,  or  the  Uie,  is  a 
personal  dignity,  and  such  a  *  one  is  in  the 
nature  of  a  public  person,  and  by  no  means  can 
part  with  or  surrender  that  ca|>acity.  And  so 
your  loixlsbip  kn6ws  it  was  adjudged  lately  in 
the  House  of  Lords  in  parliauteut,  upon  the 
petition  of  the  lonl  Purbeck :  they  ail  voted 
there,  that  peera4;v  coul^t  not  be  determined^ 
nor  siirrcndereii ;  no,altliough  there  was  a  fine 
levied,  and  all  tlie  instrumeuts  of  law  that 
could  be  contrived  to  annul  it ;  and  I  caniMi 
see,  but  that  if  this  c^ipacity  of  a  corporation  be 
liable  to  a  forfeiture,  all  others  must  be  so  too. 

There  is  one. capacity  indeed,  and  a  small 
one,  that  a  feme  covert  has  by  the  custom  of 
London,  tliat  she  shall  trade  without  her  hus- 
band, as  sole  merchant,  and  be  sued  so,  and 
shall  sue:  the  husband  indeed  is  named,  but 
only  for  conformity ;  the  action  -is  against 
her,  and  the  judgment  against  her  eevevally, 
and  the  debt  must  be  levied  of  her  estate ;  can 
it  be  tliought  that  a  Uuo  Warranto  lie$  for  such 
a  mere  capacity  ?  No  more  than  it  can  lie  to 
know,  by  what  warrant  such  an  one  chims  to 
be  an  executor,  or  administrator,  or  an  ewer- 
seer  of  a  will ;  and  yet  there  an  action  is 
brought  against  them  in  such  a  capacity,  and 
as  such  they  sue  and  are  sued,  though  perhapa 
they  would  be  giad  to  be  rid  of  that  capa- 
city too. 

My  lord,  it  is  true  what  my  lonl  Coke  says 
in  his  3  Inst.  664,  there  was  a  custom  to  take 
tithes  of  marriage  goods  within  the  ddminioq 
of  Wales,  which  is  taken  away  by  a  statute  i 
and  there  he  says,  if  a  custom,  that  «vas  once 
reasonable  and  tolerable,  become  grievous,  anc^ 
not  answerable  to  .the  reason  whereoo  it  w«% 
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grounded^  vet  it  cannot  be  taken  away  but  by 
ict  of  parJiaroent ;  for  an  inheritance  once 
fixed  cannot  be  taken  away  but  bynarliatnent. 
If  this  he  so  of  a  little  custom  in  Wales,  how 
much  more  is  it  ^  of  this  great  corporation  of 
London,  and,  which  is  more  yet,  of  all  the 
oorporations  in  £nj^land  ? 

My  lord^  Mr.  Solicitor  was  pleased  to  say 
that  a  corporation  might  be  surrendered.  1 
must  confess,  I  should  not  willingly  have 
meddled  with  that  point,  at  this  time  ;  but 
since  it  has  been  mentioned,  I  will  only  endea- 
Tonr  to  my  so  much  as  may  answer  him  in 
what  he'mtended  it  for,  as  a  groond  fur  the 
better  proving  die  point  of  fbriciturcs.  I  be- 
lieve Mr.  Solicitor  (because  he  cited  no  autho- 
rity for  it)  might  rest  very  much  upon  tlie 
supposed  surrenders  in  the  time  of  Hen.  8, 
the  surrenders  that  were  made  of  the  monas- 
teries dien ;  and  I  do  bdieve  he  does  pre- 
sume, as  others  have  tlionght,  that  those  were 
surrenders  of  their  oorporations :  truly,  my 
lord,  1  believe  they  were  not ;  and  to  prove 
that  they  were  not,  I  shall  rely  upon  the  dean  • 
and  chapter  of  Norwich's  Case,  3  Coke  73, 
which  is  also  reported  in  3  Anderson  190,  and 
I  shall  at  the  same  time  mention  another  case, 
and  that  is  the  case  cited  before  of  Folcher 
and  Haywood,  in  Jones  166,  and  in  Palmer 
491,  where  the  same  question  comes  to  be  de- 
bated. Whether  the  dieuiery  aiid  chapter  of 
Norwich  was  given  up  and  destroyed  by  their 
surrender? 

'  My  lord ,  in  the  report  of  that  case  in  Pal roer, 
I  will  first  remember  your  k>rdship  of  what  is 
vaid  by  WhHlook  in  his  aignment  of  that  case ; 
it  is  tol.  501,  of  that  book ;  there  Whitlock 
iittin^  in  this  very  Court,  says.  That  although 
the  king  can  create  and  grant  a  corporation, 
yet  he  cannot  dissolre  a  corporation  ;  and  a 
dean  and  chapter  being  a  setded  corporation, 
by  their  own  act  cannot  dissolte  themselves  *, 
being  once  a  settled  corporation  cannot  be 
felo  de  fe.  But  I  say  further,  those  acts'  of 
parliament  made  in  H.  S's  time  (they  ai*e  all 
m  your  lordship's  memory)  that  of  27  H.  8, 
gave  all  the  monasteries  under  300/.  a  year 
to  the  kmg ;  that  of  the  SO  H.  8,  cap.  13, 
recites,  that  several  other  monasteries  hail  been 
granted,  surrendered,  and  forfeited  to  the  king ; 
and  it  says,  that  the  king  shall  have*  them,  &c. 
I  do  allow  there  are  the  words  surrendered  and 
fhirfeited,  and  I  mention  them  on  purpose  to  an- 
swer them ;  and  this  is  the  answer  I  give  them. 

Fint,  For  the  word  Surtiender.  When  the 
monasteries  were  surrendered,  that  was  only  a 
grant  of  the  lands,  and  nothing  else ;  the  word 
Monastny  can  carry  nothing  else  in  it.  And  so 
is  Wordy  and  Adam's  case  m  Plowden's  Com. 
194.  where  there  is  a  great  discourse  of  Uie 
surrenders  of  the  monasteries,  and  the  acts  of 
parliament  about  them,  and  what  ensued  upon 
them ;  but  in  all  that  book  it  was  not  by  any 
means  admitted,  that  the  corpoiation,  or  any  of 
that,  was  *  by  these  surrenders  dissolved .  And, 
way  lord,  as  to  the  word  Surrender,  it  is  fully 

iilis&«dbytbewoids  « lands  «>4  tmmmt/ 


Secondly,  as  to  the  word  '  forfeited,'  my 
answer  is  this :  the  corporation  is  not  named  io 
the  surrender,  and  therefore  cannot  be  presumed 
to  be  intended  to  be  surrendered;  and  then 
there  are  other  things,  as  leets,  liberties,  and 
fVanchises,  which  are  named,'  and  are  capable 
6f  being  forfeited,  and  so  ^e  word  forfeited 
may  be  applied  to  them,  and  very  properly  ; 
for  they  are  liable  4o  a  forfeiture,  but  the  word 
corponitiou  is  not  at  all  mentioned. 

But  for  another  understanding  of  the  word 
forfeited,  1  desire  your  lordship  would  give 
me  leave  to  cite  a  case  in  the  2d  Part  of  Roll's 
Reports,  fol  .IjDl.  (which  is  called  the  Contitiua- 
tion  of  his  Reports)  and  it  agreeth  exactly  with 
the  history  of  those  times :  there-  were  some 
Abbots,  as  the  abbot  of  Giastenburj%  the  abbot 
of  Readitig,  and  the  abbot  of  Colchester,  that 
were stifl* men,  and  would  not  surrender;  there- 
uDon  the  king  gets  them  indicted  of  treason 
(tne  story  is  well  known  how  he  handled  tho^'S 
men)  and  thereupon  they  did  graft  a  kind  of  opi- 
nion, that  their  land  was  forfeiledby  this  means  ; 
for  a  small  pretence  would  serve  then  to  put 
people  into  an  act  of  parliament  of  attaincfer; 
and  he  tells  you,  that  was  tlie  reason  why  they 
put  the  word  forfeited  into  the  act  of  parEa* 
ment;  and  then  disbottom  themselves  upon 
the  statute  26  tl.  8,  cap.  13,  that  sUtute  that 
gives  to  the  king  any  estate .  of  inheritaote, 
whereof  any  one  is  seized  that  commits  treason* 
Though  ]  do  not  by  any  means  allow  it  to  ba 
law,  Siat  those  clergymen  by  thdr  own  acta 
could  forfeit  so  much  as  the  lunds  of  their  cor« 
ratfon  ;  but  it  was  taken  for  a  pretence,  and  sa 
they  {rat  in  the  word  forfeited. 

Besides  another  thing  is  this,  the  same  statnla. 
says,  The  kinfir  shall  have  and  enjoy  the  thing* 
there  given  bun,  in  the  same  manner  as  they 
the  afiiots,  i>riors,  &c.  should  hai  c  et^yed 
them.  Now  if  the  king  shall  enjoy  all  as  tn^ 
did,  and  in  the  same  manner,  what  then  must 
be  enjoy  P  it  ihay  well  extend  to  lands,  to  leets^ 
and  to  markets,  and  particular  franchiws ;  all 
those  things  the  king  may  have :  but  shall  th* 
king  have  their  very  corporate  capacity  f  Shall 
the  long  have  and  enjoy  the  hberty  of  suing, 
and  bang  sued,  by  the  name  of  the  abbot 
a^d  prior,  or  the  lilce  ?  That  office,  sure,  Iw 
cannot  execute ;  it  is  inconsistent  with  sensa 
orreason  to  say,  that  he  shall  have  it,  or  can 
have  it.  And  in  tbcae  statutes  they  did  doubtless 
accumulate  woids  to  make  them  look  bigger, 
because  they  vTere  10  make  a  great  present  to 
H.  8,  by  these  means. 

Then  comes  39  H.  B,  cap.  94,  that  rdales 
to  the  coipoxation  of  the  knights  of  St.  John  at 
Jerusalem ;  and  it  seems  by  the  penning  of 
that  statute,  tliat  this  very  question  had  been 
taken  notice  of  sincte  the  time  of  the  makiiqf  of 
the  last  statute  m  30 ;  for  there  it  iadechired. 
That  that  corpomtion  of  St.  John  at  J«nisalem 
shall  be  dissohred,  and  that  the  kin^  shall  hava 
their  lands.  So  that  their  taking  notice^  and  pro* 
viding  directly  to  dissolva  it,  sheWa,  that  mey 
had  bv  that  time  considered,  that^neithertlMi 

surmte*  of  tluir  Iwidf,  nor  the  TWtiii^  ni 
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ttem  jinthe  king,  htd  done  any  thing  to  the 
Qorpomtiou,  aare  only  they  had  dneited  tlieir 
house,  and  iancied  thetoaelvca  dfasolved,  be- 
cause they  were  turned  oat  of  their  posses- 
sions. 

'  Blv  brdy  m  the  great  ease  of  Ha3nHMiod  and 
Fulcoer,  it  is  sffun  and  again  said  there,  that 
t/tut  surrender  of  the  dean  and  chapter,  (where 
lliey  sunrendered  ail  their  church,  and  au  their 
franchises  and  hereditaaients^  was  no  surrender 
#f  the  eorpomtion,  no,  though  the  king  did  take 
it  to  be  a  surrender,  for  he  accepted  it  as  a 
•nrreoder  and  granted  them  a  new  incor- 
poration  of  the  same  name,  only  adding,  *  Ex 
^fnndalione  regis  Edwssdi  Sexti.'  So  that 
he  did  take  it  to  be  a  good  surrender,  bat  it  was 
•fudged  that  it  was  not  a  good  one ;  and  so 
His  held  in  3  Coke  73.  And  so  says  the  deaa 
of  WeUa's-case  in  IWer  973.  the  surrender  is, 
«  Diacanatus  fiodm CadiedraKs de  We»s:' 
Mie  would  think  it  impossible  to  have  surren- 
dered any  thing  bj  a  stronger  word ;  but  yet 
there  they  say,  it  w  not  good  without  an  actof 
parliament 

And  whereas  it  hath  been  sometimct  said,  as 
it  is  there,  they  were  dissohred,  and  they  have 
ieon  dissolyed  by  tlieBurtiend€rs,andthelike; 
there  is  a  ierj  good  answer  given  to  all  that 
diaooone  to  Admer  405,  where  it  it  said,  wheo 
fift^  speak  of  a  dissohition  by  surrender,  it  is  a 
(elatioa  of  fact  oiily»  and  notof  faiw ;  that  is, 
they  were  dissolved  m&ct,  so  as  they  did  de- 
•ert  their  honse,«id  did  demean  ihemaelves  aa 
if  they  were  disoorporated,  but  they  were  not  so 
m  kw  V  fcr  they  mocied  a  corporalioit  eould 
aot  be  without  lauds,  and  so,  when  their  lands 
ind  church  were  given  up,  they  thouglit  aH 
trasgone  anddismlvod:  fhr  (said  they)  a  deaa 
•nd  chapter  must  be  a  dean,  and  a  chapter 
cf  squie  |>kioe,  and  when  the  land  is  gone, 
low  oan  they  be  said  to  0e  of  such  a  pkoe  ? 
Wo,  said  tlie  judges  there,  that  is  no  rea^ 
con  at  all ;  for  the  corporatioa  was  befbrs 
Ibey  had  any  lands ;  and  if  those  lands  were 
all  evicted,  or  they  all  disseised  of  them,  yet 
Ibey  are  a  ourporatioii  still.  And  in  Rob's 
Abr.  9.  part  185.  it  is  said,  the  abbies  cameto 
Ifae  king  by  the  statutes  of  dissolution ;  so  that 
llicy  had  no  opinion  that  the  surrender  did 
carry  even  their  lands, though  Tdoadautthey 
did  carry  their  lands ;  bat  I  may  say  they  could 
earry  no  more,  they  could  not  carry  their  being 
if  ^e  eorpomtion. 

Them  is  a  case  in  Dyer  283,  and  it  is\hc 
only  case  that  seems  against  us  in  this  point ; 
there  were  twn  deans  and  chantem  of  St.  Pa- 
trick and  Christ  Church  in  DuUin,  in  Irdand ; 
and  these  both,  and  not  one  of  them,  wereto- 
fsther  one  chapter  of  the  archbishop  of  Dublin, 
^tenmoiit  of  miod,  and  one  of  these  sarrindered 
wnd  dien  thcar  house  w«s  nsed  for  a  phMse  for 
thecotirtS4ifiustice,  and  continued  so ;  and  then 
n  lease  is  made  by  the  bishop^  andthat  confirmed 
hy  the  only  remaioiflff  dean  and  ehanlsr,  which 
was  that  of  Christ  Church:  and  wiicther  Aat 
lease  was  good  orno  was  the  qnestien,  and 
Huly  tkit »» thn  oqly  fueotma  ihait  ii 


/  there  in  thct  book }  and  so  it  MofllttW 
rity  as  to  any  tbiitf  eide ;  but'  it  ia  true,  tbal 
that  book  does  say  m  the  end  of  the  caoe,  that 
the  leas^  was  hefl  good,  *  qjim  coipcmtiy  d 
*'  capitulum  sanoti  Falricii  pwiieti  font  per  doA 
*  num  et  sursum  redditionem  deeani  et  capatiiti 
(nredicti  legitiine  dissdutum  et  dfltcrminatiDa/ 
My  lord,  to  that  I  answer : 

First,  There  was  no  occasioQ  for  this  TCMCn^ 
because  it  did  digress  from  the  main  pobtin 
the  case,  m  it  is  truly  observed  in  Palmer,  lot 
50S,  next. 

Secondly,  It  was  a  private  esitrnudieia)  opi* 
nion;  it  was  the  opinion  of  but  five  jodgesg 
and  6r  ought  apoears  seven  cbight  be  of  aiyw 
ther  opinion,  ana  yet  the  ease  waa  acnt  fot 
the  opmien  of  all  the  judges  her^  bccance  thn 
lawvers  in  Ireland,  it  seems,  did  make  n  great 
douDtofit  And  it  waa  aks  an  opinion  and 
judgment  of  the  ftvourcblc  side,  for  it 
connnu  a  predecessor's  lease.    Bat, 

Thirdly,  Certainly,  my  loid,  the  case 
taken,  lor  the  surrender  ooold  not  be  good 
withoat  the  consent  of  the  bishopi  wfaicb  is  als^ 
added  in  the  end  ofthe  case  there:  lie  is  thn 
patron,  and  must  nccramrily  confinn  their  ndy 
to  make  them  valid,  especially  thsjF  hei^jf  in- 
stituted, and  given  to  bun  lor  nis  aivice  in  the 
government's* the  churcb*  and  the  dispcad  cf 
It's  lands. 

Fourthly,  my  hard,  I  have  this  loiAcr  axt* 
ewer  to  give  it, that  my  hird  Cobeam  in  ] 
Leon.  1234.  (and  it  is  not  denied)  that  mis  car- 
render  waaby  act  of  Bcrliament,  orelieitha4 
not  been  good.    And  beyond  thai. 

Fifthly,  I  have  by  me  a  maDoempt  of  my 
lord  Dyer's  Reports,  the  most  antbmlic  one, 
which  was  my  lord  Coke's,  and  has  hiaown  hand 
to  it  in  sundiy  places ;  and  by  ^t  he  dcec 
ofWncerreotthe  printa  of  Dyer,  and  so  abn 
he  might  have  done  in  this  case  ;  ftr  tfierealae 
these  Latin  words  are  left  out,  there  is  not  one 
of  them,  nor  an^  space  left  to  put  them  in*  mar 
any  blotfor  their  being  rased  cut,  it  is  an  ad« 
ditioQ  of  the  publisher,  and  printsd  in  another 
lettertban  Aersstof  the  case  ia  ;  it  ia  not  ia 
that  book,  which  I  take  to  be  the  trocst  original 
of  Dyer :  Besklea,  my  k>rd  Coke's  aanwer,  that 
it  waa  by  act  of  parliament,  makca  ancndof  alL 
And  trdy,  my  lord,  that  the  determination  of 
such  thing*  shouki  be  bjr  act  of  parliament  I 
shaH  cite  you  one  authority,  and  I  bomw  U 
Irom  Mr.  Solicitor,  who  has  mentioned  it  be* 
fore;  it  is  Rot.  P)ar.  8  R.  3,  num.  Hi  and  it  in 
taken  notice  of  by jny  lord  Cake,  whocilas  it 
in  his  4  Inst  9S8.  lV>  which  I  add  akMS  tki* 
the  libeities  weee  seised,  and  the  case  deter- 
mmedin  pariinroont :  There  the  case  was  this» 
the  mayor,  hailiA^  and  conunooal^  of  Com* 
bridge,  had  committed  a  aotorioni^  uproar  and 
tnnmlt;  they  had  amanked  the  cottegea  ef 
the  naiyewity,  they  had  imprisoned  the  vine- 
chancellor,  and  some  of  the  sflMars  they  iiad 
eitailed^tMi  them  two  rrjpaacs,  and  a. bond  ef 
3,800^  (  and  after  all  diis  great  upiear  end 
tmnult  a  writ  wcntoat^  -hot  whence?*  Fi 
the  pariJMMiiti  caA  thmetip^  mm 
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19  apftar,  u4  ^Mre  tbej  im  to  «liew  otine 
vbyU^Ubeitins  shoald  not  be  Mised,  as  for- 
fttted ;  aiui  there  upon  full  bearing  it  was  ad- 
judged by  the  king,  with  thefo)!  oooaentof  the 
Ima  and  Coiiiinona  in,  pariiainent,  that  the 
fiberties  ahould  be  aeieed  aa  forfeited  :  All  this 
19  taken  notice  of  by  n^  lord  Coke.  Bui  Yet, 
*lk  if  he  thouoht  it  not  enoogh  to  have  saki  aU 
(his  in  the  body  of  the  book*  he  pots  down  in 
the  margin  of  that  book  these  woids,  Nota,  It 
was  done  by  act  of  parliament  And  that  it 
was  taken,  that  a  corporation  cannot  be  dis- 
solfcd  bat  by  mrliament,  I  shall  cite  your 
lordship  Daris's  Report^  fol.  1,  b.  where  he 
aays,  that  neither  by  the  surrenders,  nor  by  the 
acts  of  parliament  that  gave  their  yssoiwiooa 
to  the  crown,  were  those  corporations  dissobed ; 
the  sonrendora  dkl  not  do  it,  and  the  ads  of  par- 
liament dkl  not  intend  it. 

But,  my  brd,  I  shall  dismiss  this  point,  for 
indeed  it  will  not  conduce  to  the  question,  which 
is  not,  WheMier  n  corporation  be  surrender- 
able,  or  no  ?  hot.  Whether  it  be  forftttable  ? 

Now  there  are  many  thin^  that  are  re- 
nonnoeable,  thai  yet  are  not  forteitable ;  an  an- 
nuity *pro  conailio  imoenso  et  impendendo* 
ipay  be  suneaderei^  and  so  is  Em|ieon's  case  in 
I>yer»  M.  9,  but  it  cannot  be  forfeited  tbr  trea- 
tfan*  it  ie  n  thing  that  adheres  to  the  perwn, 
and  there  is  a  privity  in  it  that  makes  it  not  f«r- 
fritaUe;  eoa|fuaraianahip  in  soccage^aman 
^09^  rsneimce  it  as  well  asne  may  executorship, 
they  are  neither  of  them  forfeitable ;  and  so 
is  tbe  tnuft  of  a  fteebold,  and  several  other 
like  things. 

My  lord,  as  to  what  Mr.  Solicitor  has  aakl, 
That  a  corporation  may  be  seiaed,  and  there- 
fbre  it  mmy  be  fiiHeitefl ;  I  think  certainly  that 
i^negood  eondosion  at  all.  Those  words  of 
eeiaures  and  libertios,  and  seising  into  tbe 
lung's  hands,  he  has  with  mat  levaing  col* 
lected  n  gieat  many  recordii  about  them,  and 
Ihey  oMioe  a  great  sound  at  drst,  but  when 
they  arenarrsvly  looked  into,  thev  make  no- 
thing of  aqfument  at  all;  ^ey  nafeslepta 
hmg  time,  and  are  hut  Imperfrotly  remember- 
ed ;  they  may  eerre  to  amuse  people,  but 
when  they  are  considered  they  will  sigiufy 
Toryhttle;  Vet,  Nat.  Br.  fol.  161.  Uedia- 
linguishes.  there,  end  every  body  must«  between 
the  causes  of  the  seizure  of  a  franchise  into 
the  king's  hands,  and  the  causes  qf  a  for- 
leitnre ;  and  there  he  seta  down  severs)  tilings, 
and  thlen  adds  '  stude  difesentiam  istorum :' 
so  that  there  is  a  difference,  and  that^fferenoe 
ought  well  to  be  advised  upon.  In  fl  £dw«  S, 
td  and  99,  Scrope  ^ves  the  rule,  says  he,  in 
name  cases  afrancmse  ought  to  be  tfuien  into 
the  king'a  hands,  and  in  some  casea  it  ought  to 
be  seised  tills  ine  be  asade  to  tbeking  ;  and 
in  some  eases  it  ought  to  be  fo^-iudged ;  and 
so  he  makes  three  mstinctions.  Now,  my  lord, 
this  will  answer  (as  I  shall  observe  by  and  by) 
all  that  Mr.  Solicitor  has  prodfioed  ahiNift 
seizurasi»  eitber  by.  act  ilf  parhameat,  or  for  a 
fiue,  orforadistMasfor  wantofanappearanee. 

]|;axnlafli)eB,^tM»n|paai  auUCmndCiy, 


andthere  thelands  shall  be  seised  into  th« 
king's  handS|  and  that  look  big  upon  repord  } 
but  if  you  come  to  know  the  meaning  of  it, 
it  is  only  that  the  sheriffii  shouM  return  issuer 
upon  it,  and  that  is  a  very  tittle  thing;  the  king 
has  uo  pvetence  to  the  title  of  tbe  land,  nor  ia 
the  suit  his  suit,  but  the  party's:  Sotheseiaing' 
of  a  bishop's  temporahties,  and  the  lands  olS 
priors,  alieos,  and  the  tike.  But  words  muit 
have  a  reasonable  and  kgal  construction ;  n» 
when  a  statute^is  made,  that  if  a  man  does  sa 
and  so  his  body  shall  be  at  ^e  king's  will,  and. 
he  shall  do  with  him  at  his  pleasure,  as  in  the 
statitto  of  maintenance,  and  tne  statute  against 
the  transporting  of  money,  that  is  nothing 
but  that  he  shall  forfoit  the  use  of  his  body, 
and  shall  be  imprison^  for  the  olfences. 
All  this  I  shew,  to  distinguidl  about 
word  seisure,  apd  by  that  distinction  to 
the  weight  of  aU  the  records  that  Mr.  S 
has  cited.  Tlioee  seisures  that  were  of  any 
towns,  I  say,  they  were  only  tiU  they  had 
made  a  fine  to  the  Icing;  and  when  the  king" 
had  so  seised  them,  what  did  he  do  f  He  put 
in  a  Gustos  upon  them,  which  was  to  keep 
them  in  good  order ;  be  put  them  into  a  sa& 
hand,  but  it  was  never  intended  to  suspend  or 
destroy  the  corporation  ^  Fpr  the  corpontioai 
went  on  as  it  did  before,  it  might  sue  as  it  dkl 
before,  and  was  as  tiable  to  be  sued  as  before  ; 
it  was  to  put  a  guard  upon  them,  not  for  their 
destruction,  but  for  their  preservation  ;  to  qadi 
insurrection,  to  keep'  peace  and  eood  ordes 
among  them ;  the  seisure  of  the  hWties  wan 
not  a  seifling  of  tiie  corporation,  because  n  ear- 
poraGon  is  not  a  liberty,  it  cannot  be  aeiwd  ; 
for  the  king  cannot  exereise  the  liberty  of  n 
corooration ;  the  jdag  may  seise  the  majrorahy, 
and  the  king  may  put  in  such  a  denuty,  that  * 
may  be  a  Gustos,  he  may  seise  tbe  ^eriflal^, 
he  mi^  seise  a  leet,  or  a  market,  or  he  may 
receive  tbe  profits  of  them,  and  execute  by 
deputy  the  purport  of  them :  bnt  what  can  hm 
do  when  he  has  seiaed  the  oosporation?  Can 
he  himself  be  the  mayor,  commonaky,  and 
Otiaensofthecity  oflfombm?  or  can  ne  pol 
in  any  one  to  be  such  corporatkm  ?  .It  ia  not 
a  thiiig  manvrable,it  is  not  n  thing  sosaUe, 
nor  ever  was  seised;  for  the  king  can  seise  no« 
thing,  but  what  he  can  have  and  use  when  he 
hss  seised  it.  And  Aerefore  all  those  Gnstadse 
that  were  put  into  London,  upon  ^  seising  of 
the  liberties,  were  only  in  the  nature  of  the 
lord  lieutenants,  that  were  to  keep  order  in  the 
c^,  and  prevent  breaches  of  the  peace ;  b«l 
sdu  the  oustoms,  the  courts  and  the  osagn 
of  the  ci^  went  on  aa  they  did  before ;  I  ate 
not  any  record  indeed  for  it,  because  there  in 
no  need,  it  is  so  well  known ;  but  if  there  be 
any  doubt  of  it,  we  will  make  it  appear,  iht^ 
during  all  those  .times  Mr .  Solicit  speaks  ef, 
who  has  cited  a  great  many  records,  and  -if 
be  can  find  as  many  more,  yet  still  all  along 
die  city  was  in  $laiu  quo^  as  to  their  being  n 
oarporation ;  they  did  sue  and  were  suedf  and 
they  did  all  manner  of  acts  aa  a  coiyoration, 
which  shflM  thM  ii  waa  ast  an  suioli  an 
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mispended,  much  less  forfeited.  This  is  with- 
out oontrsidictioa  rery  pittin,  daring  all  the 
time  of  those  seisuKs.  If  it  had  been  forfeited 
«t  all,  it  must  ha^e  been  extinct ;  and  if  there 
€0uH  have  been  a  Judgment  ^ven  asfainst  it, 
it  could  not  have  been  taken  mto  t.  j  kind's 
hands,  but  it  must  have  been  an  ouster  of  Ibe 
liberties. 

Jn  Yelrerton  there  is  a  case  of  the  kin^ 
against  8tareiton,  a  Quo  Warranto  is  brought 
aguiust  Staverton  for  keeping  a  court  leet,  and 
a  court  baron,  iiithin  the  hundred  and  manor 
•f  Warfield ;  the  defendant  disclaims  the  court 
leet ;  as  to  the  court  baron,  the  great  doubt  is 
whether  a  Quo  Warranto  can  be  brought  for  it, 
it  appearing  that  he  had  a  manor ;  for  that  is 
inseparable  to  a  manor.  For  he  that  has  the 
demesne  and  copyholds,  must  call  his  tenants 
together  to  do  suit  and  ser\  ice ;  and  it  is  agreed 
indeed  a  Qno  Warranto  will  he.  But  Fleming, 
chief  justice,  and  Fenner  doubted  of  it.  And 
ill  tliat  case  iud^ent  must  be,  that  he  shall  be 
ousted  of  the  liberty,  and  not  that  it  shall  be 
seised ;  for  die  king  cannot  use  it,  and  therefore 
it  is  impossible,  that  it  should  be  taken  into  bis 
hands :  and  so  it  is,  as  I  said,  of  a  bishop's 
temporalities,  and  the  lands  of  priors,  aliens, 
and  the  like;  it  is  a  mere  penonality,  and 
cannot  be  seised. 

But  Mr.  Soticitor  savs  a  corporation  can 
commit  a  crime:  truly  i  do  \€Ty  much  ques- 
tion that,  nay,  I  shall  deny  it  by  and  by :  but 
If  they  do  commit  a  crime,  the  piiniuiment 
must  be  by  other  means  thau  a  forfeiture ;  and 
I  will  cite  vour  lonlship  a  parallel  case :  For  as 
1  said  before,  a  corporation  is  an  ability  or  ca- 
pacity like  that  of  a  denizen,  and  so  can  no 
more  be  forfeited  than  a  denizenship  cam 
Tliere  is  Verseline  Manning's  Case  in  Lane's 
Reports,  58,  and  the  same  Case  is  in  Rolls, 
1.  Abr.  195,  in  an  office  of  intrusion,  it  is  there 
lound,  that  Verseliue  Manning  was  a  denizen  by 
letters  patents,  and  in  the  letters  patents  there 
was  a  clause,  as  is  usual  in  patents  of  deniza- 
tion proviso,  that  Verseline  ManniVig  tlie  deni- 
zen should  do  liege  homage,  and  that  he  should 
be  obedient  and  observe  tiie  laws  of  this  reahn. 
The  office  finds  that  be  never  did  liomage,  nor 
was  obedient  to  all  the  laws  of  the  realm ;  and 
it  was  urged  that  consequently  he  had  lost  his 
denization,  for  breach  of  the  condition.  No, 
tays  the  court  tliere,  by  uo  means,  this  must 
have  a  reasonable  construction,  not  to  take 
away  his  capadtv  of  being  used  as  a  subject, 
and  so  suing  and  being  sueil ;  but  the  proviso 
is  to  be  interpreted  thus,  for  his  nru-obedience 
of  the  law  he  shall  forfeit  the  iienahies  ap« 
pointed  by  the  law :  So,  I  sav,  a  corporation, 
if  tliey  do  offend  the  laws,  shall  forfeit  and  un- 
liergo  the  penalties  ap|K>inted  by  tlie  law,  but 
not  he  discorporated,  any  more  than  a  dei(^^ea 
nndenizened.    . 

My  lord,  the  next  point  that  I  ^  upon  is, 
what  I  at  first  mentioned,  and  that  is  this,  that 
this  Quo  Warranto  b  not  well  brou^t,  and 
^ere  can  be  no  judgment  given  against  us 

«ponity  if  m  AQmtntaaii  (wUcb  I  da  not) 


that  a  corporation  ia  ferfataUe ;  or  if  I  Aoold 
grant  (whicb  I  do  not  hcMmt,  hot  ilmB  eame 
to  that  aflerwards)  that  the  particulan  asaigDed 
are  causes  of  a  forfeiture. 

Now  this  Quo  Warranto  ia  btvughl  agaiut 
the  mayor,  commonalty,  and  dtizens,  of  the 
dty  of  Loudoo,  that  b  to  say,  againiBt  tlie  oor- 
poratioQ  (for  that  is  the  corporate  name,  and 
no  man  sure  is  so  vain  as  to  think  tiiat  can  be 
the  christian  name  or  sumanw  of  any  natnral 
person)  therefore  I  sciy  it  is  bronghl  against 
us  as  a  corporation,  and  eii«rg«s  us,  tftwtwe 
have  usurped  the  liberty  of  being  a  corporatRm, 
under  such  a  name,  for  a  month  bc^fbre  llie  in- 
formation brought  Now,  my  lord,  I  say  this 
is  impossible,  and  this  is  repugnant ;  fior  th^ 
question  is  here,  whether  we  arc  a  eorporatino, 
and  that  is  a  liberty  to  be^pbintiff  and  defetMl- 
ant?  And  then  comes  ftlr.  Attorney,  and  ad- 
mits us  to  be  defendants;  for  he  sues  by  that 
name,  and  yet  the  very  question  tint  be  does 
bring  us  to  dispute  on  is,  whether  we  are  ca- 
pable of  being  defendants,  or  no :  T\Mt  is  jm* 
as  if  he  shoiud  have  said,  I  have  hwwglK  yoa 
into  oport,  and  you  most  be  drfendanis,  orebe 
I  have  hroi^it  you  here  fhr  nothing;  fiir  there 
b  no  cause  depending  without  pvties,  pfaintiA' 
and  defendant ;  and  then  I  will  asaign  fir  the 
cause  of  my  suit,  that  yon  are  no  defendanu; 
nor  b  it  possible  for  yon  to  be  detendute. 

My  lord,  thb  b  plain  reason  j  bnt  I  shaO 
strengthen  it  witlt  great  authority,  and  that  b 
the  case  upon  a  writ  of  error,  out  of  Irdaad, 
to  reverse  a  judgment  given  in  a  Qn^H^arranto 
against  the  corporation  of  Dublin:  It  b  in 
P^mer  the  first  case,  and  9  Rolls,  fbl.  113  and 
195.  •  A  Quo  Wamnto  b  brooglit  against 
Cusack,  and  other  aldermen  of  DuhKn,  who 
pretended  to  have  privileges,  and  a  guiM, 
and  to  be  a  corporation,  and  thb  I  presume  b 
for  their  being  a  corporation ;  for  there  b  a 

*  Curia  advisare  vult'  as  to  the  oorporatian,  and 
so  it  b  not  pot  in  the  caao,  but  it  is  abo  brought 
for  several  liberties  that  they  did  prelenil  to 
claim;  as  that  diey  only,  and  none  others, 
should  sell  and  bov  all  merohandizea,  and  no* 
body  should  buy  of  another,  or  sell  to  another, 
but  to  them ;  that  all  merchandises  should  br 
brought  to  their  common-haQ,  Sec.  Now ,  as  to 
these  liberties,  they  are  fbrgudged^  that  the 
liberties  should  be  seised,  and  they  oosted  ;  as 
to  theb  being  a  corporation,  *  Curia  advisare 

*  vult;'  so  the  case  b  in  Palmer:  hot  in  the 
other  book  in  9  Rolb,  115,  it  b  afi«ed,  if  a 
Quo  Wammto  be  broosht  to  dinoive  tbe  being 
of  a  oorporatioo,  it  ought  to  be  •brongbt  agaiust 
particular  perBcns ;  fw  the  writ  suppooea,  that 
they  are  not  a  corporation ;  and  it  is  to  iabify 
the  supposal  of  the  writ  to  name  them  as  *a 
corporation.  Now  here  thb  writ,  it  suprposes 
them  to  be  a  corporation,  or  else  they  could 
not  be  defendants;  and  then  it  oomea  and  labi- 
fies  that  suppoctl,  by  assigning  Ibat  they  are 
no  Gorporstion,  nor  ever  were,  or  if  they  had 
been,  tney  had  forfeited  it  i  and  so  ^  theibon- 
dadon  that  thb  writ  stands  upon  b  destroyed. 
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with,  ft  raport  of  it  in  my  Urd  Chi«f  Jurtioe 
Hales's  Book ;  a  repoitof  Tery  greftlaatfaority 
witb  all  meo  of  our  profeflnon :  And  there  he 
lays  expressly,  If  a  Quo  Wamnto  be  brought 
for  the  usurping  a  corporation,  it.  must  be 
brought  a^Dst  particular  persons,  because  it 
jfoes  in  disaffirmance  of  the  corporation ;  and 
judgment  shall  be  given,  that  tney.  be  ousted 
of  the  corporation ;  but  if  it  be  for  liberties 
claimed  by  a  corporation,  then  it  must  be 
brought  against  them  as  a  corporation. 

Lord  Chief  Ju»tic€»  What  iotio  is  it  in  my 
lord  Hales's  book,  Mr.  liecorder. 

Mr.  Recorder.    It  is  my  lord  Hales's  Com- 
mon-place Book,  which  is  in  Lincojn's-lnn 
Library,  fol.  168.  placito  7,  and  tliis  is  our  case 
directljr.    If  ym  go  about  to  say,  our  corpo- 
ration is  forfeited,  or  must  be  .dissolved,  nay 
more,  (as  you  say  here)  we  never  have  been  a 
corporation ;  or  by  forfeiture  our  corporation  is 
lost  long  ago,  then  there  is  nothing  can  come 
before  tSe  court  properly,  bilt  that  J.  S.  and  J. 
N.  particular  persons,  have  usurped  to  be  a 
]oori>oration,^hen  they  are  none.    This  infor- 
mation is  brought  in  disaffirmance  of  their  being 
a  corporation ;  and.  therefore  there  must  be  set 
up  somebody  caoable  of  being  a  defendant  in 
iuch  a  suit ;  and  who  can  tba$  be  but  particu- 
lar persons,  which  ought  to  have  been  named, 
as  tney  are  in  that  case  of  Cusack  ?    For  as 
jud^ent  of  ouster  of  particular  liberties  given 
agamst  particular  persons,  will  not  bind  the 
body  of  the  corporation ;  so  the  judgment,  that 
they  are  not  a  corporation,  will  not  be  good,  un* 
less  it  be  given  against  those  particular  persons 
that  usurp  the  corporation.    And  I  do  say  fur- 
ther, that  individnal  freemen  of  London  cannot 
possibly  be  bound  by  this  judgment :  For  they 
are  not  here  before  you,  nor  were  they  ever 
so ;  for  it  is  the  corporation'  here  ^hat  is  made 
the  defendant.    And  I  do  not  now  consider  the 
number  &at   make    up  that  body  (London's 
bdug  so  populous  doth  not  alter  the  case;) 
for  Uie  case  is  the  same,  if  it  were  the  corpo- 
ration of  Queenborongb,  or  any  other  petty 
corporation.    Suppose  twenty  men  be  a  corpo- 
ration, or  pretended  to  be  a  corporation,  and  you 
oome  to  enquire  by  what  particular  means  these 
twenty  men  pretended  to  be  a  corporation,  or, 
IIS  the  words  of  this  Quo  Warranto  are,  usurped 
to  be  a  corporation;  you  must  not  say  that 
they  are  one,  and  then  say,  that  they  usurped 
it ;  for  *tis  not  the  corporation  that  usurps  to  be 
a  corporation,  that  is  impossible ;  but  it  is  the 
particular  persons  that  usurp  to  be  a  corpora- 
tion, when  indeed  they  are  not  one.    A  corpo- 
ration may  usurp  a  market,  they  may  usurp  a 
leet,  but  they  cannot  usurp  themselves.     In 
Townsend's  book  of  printed  Precedents  (which 
laborious  thing,  and  wherein  he  has  coi- 
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lected  all  the  precedents  he  could  meet  with  of 
Quo  Warrantos)  there  is  but  one  in  all  the4x>l- 
lection,  that  was  broufl^t  against  any  persons 
upon  the  score  of  bemg  a  cocporation :  And 
wnat  is  that?  How  was  it  Drought?  Not 
against  a  corpoiafion  that  was,  but  against  a 
^prpocation  that  never  was,  that  ia  to  say,  a 


rDel  of  people,  that  took  upon  themselves  to 
a  corporation,  when  they  were  not;  and 
that  is  the  same  single  precedent  in  Coke's 
Entries  527,  tit.  Quo  Warranto.  The  king 
against  Heldeo,  and  other  burgesses  of  Helms- 
ley,  for  usurping  to  be  a  corporation  by  the  name 
of  the  borgesses  of  Helmsley.  And  bow  does 
the  Attorney  General  there  bring  the  writ  ?  He 
brings  it  against  particular  persons.  My  lord 
Hobart,  who  was  then  Attorney  General,  .never 
thought  he  could  have  maintained  his  Quo 
Warranto,  or  ex|)ected  judgment  against  them,' 
if  he  had  brought  it  against  the  bai-gesses  of 
Helmsley  generally,  and  then  have  said,  tluit 
there  W(;rc  no  corporation :  but  he  brings  it 
against  these  particular  persons,  and  there- 
upon tliey  come  in  and  disclaim  their  being 
such  a  corporation,  and  the  having  the  other 
liberties ;  and  the  judgment  is.  That  of  thos# 
liberties  tliose  particular  people  should  lia 
ousted,  and  should  not  intermeddle  with  them. , 

Now,  my  lonl,  what  judgment  can  be  given 
in  this  case,  that  the  mayor,  commonalty,  an4 
citizens,  shall  not  intermeddle  with  the  being  of 
mayor,  commonalty,  and  citizens?  *Tis  a 
very  reasonable  judgment,  that  Helden  an<i 
those  particular  persons  should  net  intermeddle 
with  such  a  liberty,  or  be  in  such  a  corpora** 
tlon  ;  but  if  such  a  judgment  be  given  against 
the  city  here,  that  would  be  as  much  as  to'  say. 
That  you  have  never  been  what  you  arc,  or 
you  shall  never  be  what  you  are,  tnat  is  the 
English  of  it. 

And,  niY  lord,  I  am  sure,  as  there  never  was 
but  one  Quo  Warranto,  that  we  can  find  any 
printed  precedent  of  against  the  being  of  a  cor- 
poration, so  that  very  precedent  is  not  against 
those  that  really  were  so,  but  particular  persona 
that  usurped  to  be  so.  And  if  you  search  all 
the  records  of  this  kingdom »  and  all  thu  books 
in  all  the  offices,  you  will  never  find  any  that  ia 
brought  against  a  corporation,  for  being  a  cor- 
poration, upon  pretence  that  they  might  be 
made  none  by  a  forfeiture ;  and  no  prerogative  . 
of  the  king  shall  extend  to  excuse  thb,  but  his 
action  shall  abate,  if  it  be  not  right  brought, 
as  well  as  the  subjects,  and  so  is  rlowd'  Com. 
fol.  85. 

Further,  my  lord,  I  hare  another  authority 
in  tliis  point ;  and  that  is  in  the  case  of  the  cor- 
poration of  Maidenhead,  which  hath  been  so 
ofien  cited  by  Mr.  Solicitor,  and  it  is  in  PaUner 
80,  81,  where  it  is  said.  When  the  Auomey 
General  hath  sapposed  them  to  be  a  corpora- 
tion, it  is  not  usual  to  plead  them  to  be  a  cor- 
poration ;  others  ise,  if  he  had  questioned  theni 
as  inhabitants  of  such  a  town,  then  tliey  ought 
to  enable  themselves :  Those  are  tlie  words  of 
that  book ;  and  what  can  be  more  plabd  ? 
Here  the  Attorney  General  supposes  us  to  be  » 
corpotation,  his  replication  flies  in  his  own 
face ;  and  he  having  supposed  it  at  first,  he  is 
bound  not  to  question  us  tor  our  being  a  corpo* 
ration  at  any  time  after.  As  to  the  business  of 
foritfecerunty  it  is  a  strange  and  a  new  word, 
that  never  came  into  any  Quo  Warranto  before, 
that  I  know  of;  but  we  will  accept  the  new 
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4n>M«  but  mH  the  thiiif  ,  ttid  Aitt  the^  ImM 
ibrfettod  bj  toch  &aA  lodi  mbta :  Thv  mire 
wfll  M  Tery  hard  upon  «s ;  for  if  H  be  ft 
fiNftitore,  it  muet  relate  to  tiie  time  of  the 
thin^  dcme,  to  the  time  of  the  maldne  tbeod 
of  tiie  common  oooncil,  to  the  time  <^tbe  toll 
ieried,  or  to  the  time  of  the  petitiOD ;  and  if  it 
do  so,  it  moat  relate  tike  a  mfcitare  lor  tren- 
aon ;  it  moat  reach  all  meanacta,  all  the  leaaea 
that  we  hare  made  ainoe,  are  ^^one ;  all  the 
jnd^menta  that  we  have  given  m  any  eaime, 
are  *  coram  non  Jinfice,  and  void  ;  all  the  acte 
of  the  oaqwration  are  overtnmed  by  tbia  fbr- 
leitore ;  and  we  have  been  under  a  raat  mis- 
take aD  tbta  while.  We  lurre  bad  no  mayors 
nor  ahetiifs,  no  kind  of  officers,  no  mann<fr  of 
Kgnlar  and  legal  proceedings ;  bat  we  hare  * 
hem  under  a  great  mistake  eTcr  since  this  mo- 
hey  was  ordained  or  levied.  We  hare  for- 
feited an ;  and  that  it  is  so,  is  plain,  because  in 
M  Qoo  Wairanto's,  wherein  persons  are  con- 
victed for  Usurping  of  liberties,  there  is  a  fine 
iet  vponjdiem  for  continuing  that  usurpation, 
mid  reason  fi;ood ;  then  if  it  be  an  offence  far 
coDtiooiDg  tne  liberty,  we  must  be  fined  for 
doing  it  ever  since  the  ibrfeitorc,  when,  if  Mr. 
Attorney  General's  rule  be  right,  there  has 
Iteen  no  such  corporation ;  but  we  ought  to 
bare  diaeontinoed  all  oar  acting  as  a  corpora- 
tionaiidlaid  it  down ;  and  so  every  step  that  we 
bave  taken  sinoe  hath  been  irregular,  and  erery 
Mt  vmd. 

If  so  be  an  action  be  broneht  against  Baron 
and  Feme,  and  the  pluntiif  should  in  his  repli- 
oation  say,  they  were  divorced  several  years 
hefbre,  baa  he  not  undope  all  his  pleading? 
Here  then  is  our  case :  Mr.  Attoney-Oeneral 
Admiti  OS  to  be  suable,  and  yet  chaiges  us  to 
Jtfvo  no  capacity  to  be  sued :  I  do  implead  you, 
but  ton  have  no  right  to  be  impleaded ;  nere 
he  brings  ns  into  court,  and  when  he  has 
Iffonght  us  here,  he  quarrels  with  us  for  bdng 
here.  He  makes  us  deiendanta,  and  then 
qneations  wheUier  we  ought  to  be  so ;  and  so 
m  greai  ehaive  against  ntf  is,  that  we  are 
what  he  would  have  us  to  be,  and  what  he 
hathmade  us  to  be ;  ibr  if  a  month  before  the 
inlbrmatioo,  the  corporatioQ  was  not,  but  the 
veiy  being  of  the  corporation  waa  usurped, 
iiow  come  we  at  the  month's  end  to  be  de- 
fendants ?  Here  comes  a  new  creation  inter- 
jMaed  in  that  time,  andmakea  parties  soeaUe 
m  Ae  court,  when  by  the  charge  in  the  infor- 
mation we  were  not  so  a  month  before. 

And  then,  my  lord,  the  information  is  not 
ajoiteao  bad,  hot  die  replication  is  worse:  First, 
So  tekes  isaoe,  that  we  never  were  a  corpora- 
tion, at  an ;  and  the  next  thing  is,  if  ever  yon 
were  a  corporation,  you  have  ceased  so  to  (k, 
%eeanae  yon  batvemfteited  it  80,  and  so  several 
years  ago.  Thisiajnst  then  to  put  a  common 
caae,  (ud  I  confess  a  very  fomuiar  one  it  is) 
fflahonldbringan  action  agnlnit  a  man,  ana 
vvhea  he  hath  pleaded,  IshooUby  wayofve- 
jplieatioD  aet  forth,  tfaetv  never  waa  ai^  fnch 
Snanaa  the  defendant,  and  take  isane  upon  it; 
or,  IfdNKWen^  tfiathe  was  dead  ten  ye«ai 


agot  AndyettUiistheiakBtmM0arifr.it. 
IMey's  isaoe,  and  hia  WMdioatiou, 

My  kKdt  the  a«lhoffiii»  bi^biv  cited  in  Py. 
mer,  Coke'a  Bntriea,  Rolla^  aad  my  laid 
Halea'k  Comteon-plaoe  book,  nroMtail)  kf 
I  have  aame  other  Aat  never  aaw  tlie  figk  ia 
print  yet ;  and  that  is  the  cnae  of  the  ka^ 
a^amst  BradweO  and  others,  IVin.  IBof  this 
lun^.  A  Quo  Warranto  waa  braaght  w^mmi 
them  fornaorping  te  he  a oonoeMioB  orea». 
pany  of  musicians ;  It  baa  beeB  n  strmee 
tbin^,  if  the  Quo  Warrante  had  been  brs^t 
ai^nst  that  corporatkm,  and  Aea  the  Attoncy* 
Genera!  had  said  they  were  no  «Mq 
nor  ever  were ;  there  they  did  think 
fittest  to  go  againitt  Bradwfll,  and  the 
that  by  name,  and  only  ao,  not 
body  corporate.  80  in  that  eaae  c 
ration  or  Worcester,  which  wna  lasaly 


before  vour  lordaMp  m  ttna  court ;  wlini  the 
Quo  Warranto  was  brought  agniast  math  an 
for  uaurping  to  be  all  aiderBatn  amd  jWiWiM^ 
cmmcnHnen;  If  the  Atlomey-Gewml  b^ 
once  cafled  them  common  coimeil-i^asn,  it  bal 
been  a  great  repognancy  for  him  nfterwards  IS 
say,  that  they  were  none ;  or  if  they  wcr; 
that  that  privilege  i^  dieir'a  wna  loot  so  h^ 
ago.  80  m  thft  oaae  of  dte  <|ii«  Waiasto 
against  the  Bemradas  company  ( it 
a  corporation,  and  agninat  paitievlnr 

hynaroeboth.    These  thmca  li«v« b 

sidered,  and  donbticsa  they  batvo  goo<  on  in  an 
ordinaiy  way.  I  must  confbaa,  I  waa  not 
privvtotiiatparticntarcaae;  but  bTthteicpsrt 
of  dial  case,  whieh  I  hove  seen,  1  hanre^  b^fo 
informed,  that  the  coi  [lurMieu  ncv^r  ^yuaitd ; 
for  they  aaid,  it  is  net  sense  for  ns  to  appear ; 
for  it  beio^  a  qoestnn  by  what  warrant  we  so 
a  corporation,  it  is  not  we,  aopposiog  ns  a  oor* 
poration,  th»it  do'nanrn,  biirt  the  narticidar 
oerBoOa  that  do  usurp,  n  it  be  at  all  usarped. 
Now,  my  lord,  if  tint  had'been  a  reytki  suit, 
no  doubt  but  ^ere  wooM  hnvo  been  jadgm^at 
against  the  corporation,  which  there  was  not ; 
and  oeitainly  the  replication  of  forleitares  wss 
not  good  against  the  corporation,  but  agaiaflt 
particular  persons  only. 
An  Mr.  Solicitor's  authoritteo  fbr 


hold  true,  if  the  corporation  wonM  iM?mr  ap- 
pear: And  what  is  the  reason  it  ohoold  be 


brought  against  J.  8.  and  J.  N.  hot 
corporations  do  never  appear  in  sneh  a  case,  is 
regard  it  were  not  eongmons  they  abooM  ap- 
pear f  for  the  Quo  Warranto  ratiat  inteti4  ii  so, 
mat  they  ^^ere  not  a  Corpoiation  i»  betett^,  by 
implymg  a  fitrfolture.  Theft  say  I,  no  judg- 
ment at  all  can  be  ^en  upon  this  acave  ;  *Non 
'  admittitor  exeeptio  «usae^  rei^  cv|a«  pt.iitnf 
*  diamhstio  ;*  a  man  shall  never  be  a^^ipMi  to 
contiwert  that  to  be  in  being,  which  h^  bnif 
self  desiffs  MiouM  be  deiilroy^Bd,  and  ao  he  baf 
allowed  it  to  be.  Shall  Mr.  Attorney  bo  admit- 
ted to  day  the  smmosal  of  bla  own  wiHP  And 
truly  I  Ihmk  I  miMit  very  w^  leavftlhiapart 
of  tne  case,  Md  tbh  JK«t,  to  Mr.  Attorney- 
General  himaeif  $  for  ir  he  wMI  havte  any  dun^ 
to  be  answered  by  w,  he  fofiat  ■■■■^■■ia&>  a|  to 
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be  a  ooiporation  capable  of  ancwering;  andsp 
I  haire  reaflOB  to  expect,  tbat  against  his  own 
replioiijdon  be  will  be  pleased  to  anpportthe 
.  feeing  of  oar  corporatioB,  and  so  dismiss  ns 
bence* 

-My  ford,  I  bave  done  with  this  point,  and 
BOW  I  come  to  the  re^cation,  which  indeed 
is  a  kind  of  a  new  Quo  Warranto;  for  it  brings 
in  new  tnatter,  and  therein  they  do  charge  two 
Ibrfeitares ;  the  one  is,  b^  reason  of  the  abuse 
of  the  marlcet,  the  other  is,  by  reason  of  the 
petition.  My  lord,  I  shaD  answer  both  of  them. 
That  we  were  seised  of  the  market,  that  is 
pleaded,  and  that  is  agreed :  Tbat  we  were 
aeuEcd  of  tolls,  that  is  agreed  too :  That  there 
is  a  custom  in  London  to  have  common  coun- 
cib,  and  tl^t  this  was  by  common  council,  is 
i^recd;  aUthia  is  agreed  by  the  demurrer: 
Aat  this  toll   (though  by  the  way  I  must 
confess,'  and  wiH  agree  with  Mr.  Solicitor, 
that  it  is  not  properly  to  be  called  a  toll; 
fbr    a    toll    Is  only  for  goojis   sold;   and 
when  they  are  sold,  in  recompence  for  the 
officer's  attendance  for  the  testification  of  oon- 
Iracts,    and    the    entering    them   in    their 
books  ;  but  I  i^;ree,  this  is  not  such  a  duty  for 
goods  bought  and  sold,  but  it)  is  for  the  accom- 
jnodation  of  persons  repairing  thereunto  for 
their  stalls ;  aod,  if  I  would  caD  it  by  any 
particulsr  word,  I  had  rather  call  it  stallage 
Uian  anything  else;  it  is  for  those  accommoda- 
tions, which  we  have  been  at  vast  charge  in 
p^pariMr  and  providing,  and  for  the  mainte- 
nance ofrequisite  officers,  and  for  the  cleansing 
of  the  markets.    Now  Mr.  SoUcitor  objects, 
That  we  cannot  prescribe  for  a  toll  unceitain, 
and  he  cites  the  case  of  Murage,  and  the  like ; 
and  so  I  must  confess,  where  Murage  is  grant- 
ed, it  is  commonly  a  thing  -  uncertain  ;  so  is 
Pontage,  and'  the  like ;  but  I  believe  ^if  I  had 
thought,  that  it  would  have  been  a  point  insist- 
ed upon)  1  could  have  brought  you  instances 
where  Mnra^,  and  such  Uke  things,  have 
been  granted  in  general,  and  they  would  have 
been  ancient  ones  indeed  :  And  there'  is  a  ne- 
cessity for  it  in  some  cases ;  fbr  when  a  town 
will  repair  its  walls,  the  charge  may  be  great- 
er or  less,  as  the  particular  accidents  may  be, 
and  so  pcffbaps  a  certain  duty  would  not  do  it. 
When  a  wall  is  to  be  built,  there  the  duty  may 
be  certain ;  but  when  it  is  built,  to  keep  it  in^ 
repair,  the  duty  of  Murage  may  be  uncertain/ 
according  to  the  cbarge ;  and  if  the  case  be  not 
M,  it  will  come  littte  to  our  purpose,  which  is 
a  duty  upon  a  {preat  and  a  continuing  charge. 
I  will  name  hun  some  things  that  be  must 
a^^ree,  and  I  know  be  will  grant,  are  uncer- 
tain, as  pickage  and  stallage,  which  are  du- 
ties for  picking  in  my  earth  to  dig  holes  fbr 
the  posts  <»f  stalls  to  be  fixed  in :  Now  there  can 
never  be,  nor  ever  vras,  any  circumscribing  in 
those  matters ;  for  circumstances  m  every  of 
those  cases  must  govern  it.    If,  I  have  oc- 
casion for  my  stall  to  use  a  foot  of  ground,  one 
aort  of  sum  is  necessary ;  if  ten  feet,  another 
sum  ;  k  ought  to  be  equal  indeed,  but  it  could 
nevar  be  ^od,  if  it  ware  UmMl  to  a  sum 

vol.  VIII. 


I  certttn ;  and  in  all  grants  that  ever  were  of 
I  pickage  and  stallage,  they  were  never  reduced 
I  to  a  certainty ;  and  those  are  things  too  tbat 
rebte  to  a  market. 

And  so  I  take  it  to  be  for  kevage,  anchorage, 
and  the  Hke ,  for  when  there  are  posts  or  places 
for  ships,  to  whidi  they  may  oe  fixed,  the 
owner  of  the  port  may  nave  a  compeasation 
for  that ;  but  that  must  needs  be  uncertain, 
according  to  the  carcumstances ;  if  a  ship  be 
bigger  or  lesser,  if  a  ship  stay  a  month  or  a 
day,  it  is  aot  fit  the  same  rate  should  be  ^mid ; 
nor  is  it  usually  granted  by  particular  words, 
Co.  Entr.  535  and  526,  Placit*  4,  the  king 
against  the  city  of  l/>ndon  for  the  water- 
bailage,  and  oiber  Ibings.  They  pleaded  only 
a  ri^bt  in  general,  and  do  not  say  what  the 
particulars  were ;  and  yet  one  of  die  thinga 
demanded  in  die  Quo  Warranto,  was,  as  I 
said,  the  water-bailage  ;  which,  sure,  if  any 
thing  ought  to  be  certain,  that  ought.  In  that 
case  it  was  good  pleading  ;  tbougb  I  think  1 
could  say  more  against  it  than  this  tbin^,  that 
is  in  the  nature  of  stallage ;  so  that  all  that  - 
Mr.  Solicitor  hath  built  upon  that  must,  1  thinky 
needs  vanish. 

My  lord,  I  do  not  think  but  Lomlon  ought 
to  be,  and  is  as  much  under  the  obetlienoe  and 
correction  of  the  king,  as  any  city  ;  but  yet  I 
believe,  in  these  cases  of  their  customs,  you 
will  give  that  allowance  and  indulgence  to  it, 
that  Si\  your  predecessors  have  done,  which  ia 
greater  than  tbcy  haVe  given  to  any  other  cor- 
porations in  the  ki!i<;doin,  and  that  because  it 
was  London.    That  there  should  be  suih  a 
thing  as  a  foreign  attachnient,  I  think,   is 
barmy  allowed  in  other  places  ;  I  am  sure,  I 
have  known  it  denied  in  sonie,  that  a  contract 
in  writing  should  be  eoual  to  a  book -debt ;  that 
a  feme  merchant  should  sue  or  be  sued  without 
her  htuband ;  or  if  he  be  named,  he  should 
only  be   named  for   conformity.     Yon  take 
notice,  that  London  is  a  port  town,  and  that 
men  that  trade  there,  sometimes  go  beyond, 
seas,  and  in  their  absence  their  wives  tra je  by 
themselves,  and  perhaps  carry  on  distinct  tradea 
while  they  are  here  ;  and  so  they  may  do  in 
other  places,  may  be ;  but  only  tor  the  sake  of 
London  do  you* take  notice   of  these  things 
there,    and  not  elsewhere.    Their   penalties, 
that  are  sued  fbr  in  their  courts,  a  great  many 
of  them  are  such  as  would  not  be  well  main- 
tained in  other  Courts,  or  in  any  other  place  ; 
and  yet  th^  are  maintained  there,  as  namely, 
that  their  penalties  should  be  sueid  for  before 
the  mayor  and  aldermen,  when  the  benefit  of 
them  goes  to  their  use ;  and  yet  that  is  allowed 
in  the  eighth  Report,  notwithstandfaig  the  grand 
objection,  that  they  are  in  some  sort  jodjpee 
and  parties.  Rolls  9  p.  Abr.  Tit.  Preacnntion, 
letter  H.  fol.  966,  N<*.  9,  and  3.    The  city  of 
London  may  prescribe  to  hera  aCourt  of  Chao« 
eery  in  London,  of  mattevsvtried  in  the  Sheriffo 
Court,  though  such  a  Court  cannot  be  granted 
by  the  kin^s  letters  patents  ;  but  the  mayor 
and  citizena  of  York  cannot  prescribe  for  such 
aCourtybecauwilwaie  vwy  daogeroua,  that, 
4C 
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•ach  petW  oaqwntions  should  hare  mxh  agree  fai^l-throiigh,  IImI  cuinot  be  jweacxihed 
Courts.  And,  whatsoever  is  said  by  my  lord  .  for  simply  and  genendly ;  but  by  tou-dirough 
Hobart  in  his  Reports,  63.  I  do  affirm,  there  ia .  I  mean,  as  yoolmow,  for  passing  and  repass* 
ho  act  of  parliament  that  erects  a  Court  of  ing  through  only,  ^alid  not  ibr  staying.  But 
Chancery  m  London  or  the  Cinque-Ports.  If  yet  even  that  may  he  prescribed*  for  too,  in 
Hi*.  Solicitor  had  struggled  with  me  about  the  conaderatioQ  of  repairing  a  gveai  highway, 
l>einu-,  or-  not  belnff  oftnat  act  of  parliament,  1 1  or  a  very  foul  way,  or  maintaining  a  Dtidge, 
would  have  agrecS  with  him,  that  there  was  and  the  like.  Andthereforet  if  onroonsidm- 
no  such,  sooner  than  some  that  be  says  are ,  tions  here  be  as  good,  then  we  maintaining 
none.  ^  those  great  places  may  prescribe  for  this  duty. 

The  customs  of  London  have  been  uphdd,    as  for  passing  througnthe  streets,  though  "il 
and,  I  must  confess,  I  tbdnkthatis  very  strange,  •  were  no  market. 

even  against  the  general  words  of  an  act  of  i  *  There  is  a  famous  case  reported  in  RoQs  1, 
parliament,  2  Inst.  SO.  A  gaoler  in  London  p.  fol.  1,  and  44,  and  it  is  in  3  Btilstrode,  and 
may  permit  his  urisoner,  that  is  in  execution,    also  in  Moorj  it  was  the  case  of  the  bell-man 


lo  go  at  hurge  with  a  batoon  in  any  pUoe  within 
*  their  jurisdiction,  and  it  is  no  escape.  And  so 
is  Plowden's  Com.  36.  A  dtiaen  of  Loudon 
may  set  np  one  retale  trade,  though  he  was 
bred  to  anoiher,  notwithstanding  of  the  statute 
S'' of  the  queen.  And  for  a  general  rule  take 
that  that  is  said  in  Palmer  542.  Those  of 
London  may  prescribe  as^nst  a  statute ;  and 
the  reason  is,  because  their  liberties  are  con- 
firmed by  statute,  and  other  towns  are  not.  In 
Rolls  Rep.  1,  p.  105.  Sprike  ag^ainst  Tenant, 
my  lonl  Coke  oeing  then  chief  justice,  says, 
we  take  notice  of  the  customs  in  our  Courts, 
and  other  Courts  in  Westminster^HalU  and  in 


thai  the  King't:  Courts  ought  to  take  notice, 
diat  those  of  London  bave  a  Court  of  R^sord ; 
tor  if  a  Quo  Warranto  issues  to  the  justices  in 
Eyre,  it  does  not  belong  to  them  of  London  to 
<wiim  their  liberties  for  all  the  kine*s  Cwirto 
have  notice  of  them.  And  truly  I  nave  been 
informed,  I  mean  byoopiea  of  records,  that 
when  the  justices  in  fyre  came  to  the  Tower, 
this  was  a  privilege  allowed  to  them,  they  were 
not  bound  to  set  forth  tb^r  liberties,  as  others 


My  lord,  I  think  this,  as  it  is  pleaded,  is  a 
4uty  very  iustifiablei  and  very  well  pa3rable,  by 
virtue'ot  this  custom.  I  do  aeree,  as  I  said,  a 
toll  is  properly  for  goods  sol^  and  this  is  a 
cnstom  for  the  acoommodatton  of  those  that 
brought  ffoodsto  be  snhl ;  and  it  is  like  that 
I  Leonard  218,  my  lord  Cobham's  case,  a  duty 
paid  for  the  standing  in  the  cellar ;  and  there 
that  b  held  to  be  gSod,  lo  Rolls  S  p.  of  the 
Abridgment,  123.  Letter  B.  Hickman's  case, 
the  lord  of  a  manor  may  prescribe  to  have  the 
eighth  part  of  a  bushel  or  corn  in  tour  bushels 
that  are  brought  to  the  market  within  the 
manor,  in  the  name  of  the  toll,  and  that  is  for 
at^Uase  only  ;  for  it  is  said  there,  whether  it 
be  sokl  or  not.  And  in  the  same  book,  fol.  265, 
the  city  of  UuUni  set  forth,  that  th^  we 
imnersoftheport  of  Dublin,  and  that  they 
maintained  perches  in  the  said  river,  to  direct  the 
ships  in  the  deep  Channel,  and  that  they  kept 
the  Key  and  the  Crane;  and  therefore,  in 
coosidaration  of  that,  they  prescribed  and  de- 
manded 3d,  in  the  pound  for  all  merchandises 
tHth^said Port, and kwaahfdd good.    Now! 


of  Litchfield :  a  prescrmtion  is  made,  that  the 
corporation  of  litchfield  hath  a  market,  and 
they  ought  to  repair  the  way  to  it,  and  to  ap- 
point a  belUman  that  should  sweep  the  market- 
place ;  and  that  for  this  the  said  bdl-mao, 
time  out  of  mind,  had  taken  of  those  that 
brought  com  to  the  said  market,  and  oneoed 
their  sacks  to  sdl,  a  pint  of  coni|  if  but  a 
bushel  or  under ;  if  more,  a  quart.  So  that  if 
it  were  opened  and  not  sold,,  yet  he  was  to 
have  that  duty,  and  that  prescription  was  ad- 
judged to  them  by  all  the  judges ;  and  jtk.  it 
does  not  appear  there,  whether  ^e  r^niring 
thai  way  ocist  them  .5s.  or  5,000(.  and  yet  bj 
intendment  they  would  not  acoount  it  unrea- 
sonable, thou^  it  ought  have  heea  urged  it 
vras  very  unequal ;  if  they  could  take  a  pint 
for  that  whic^  was  under  a  bushel,  perhaps 
they  would  take,  by  that  means,  half  of  what 
the  party  bought ;  butif  there  were  15  hushels, 
they  liad  but  a  quart,  and  this  was  obiecled  as 
to  tne  inequality  <tf  it ;  and  yet  :hey  all  passed 
over  that  kv  m  reasonable  intendment,  and 
wouki  not  deny  the  prescription  to  be  good. 
And  the  case  of  cranage  in  Dyer,  and  the 
case  of  21  H.  7,  16,  are  admitted  to  he  good 
law,  where  the  town  of  Gkmcester  prescribed 
for  a  toll  of  boata  passing  by  the  river  near  tfaa 
town. 

Now,  my  lord,  for  ours,  there  was  rerf 
great  reason  to  mdooeit,  the  great  altarataoiis 
tnat  were  made  in  London  by  the  fire^  and  it 
was  not  the  first  time  that  London  was  burnt : 
and  if  there  ahould  be  war,  and  so  great  alter* 
ations  and  confusions,  there  were  great  cause^ 
that  the  city,  that  lavs  out  great  sums,  and 
must  be  at  such  a  pwic  charge,  shookl  not  be 
losers  by  it 

And  we  do  set  forth  more  than  they  do  ia 
the  case  of  litchficld,  that  we  provided  the 
market-places  at  our  own  chaige ;  and  if  tiiey 
will  use  them,  they  must  expect  to  paj  apoM 
compensation  for  it ;  that  we  do  keep  offioers, 
and  pay  tb<^m  for  deaasing  and  keeping  order 
in  the  markets :  and  above  all  that;  we  pro- 
vide standings  and  stalls,  and  such  aooomoio- 
dations,  and  that  I  am  sure  is  a  proviaioB  no 
lord  of  a  market  is  bound  to  make,  udIisbb  be 
will;  and  therefore  the  market-people,  that 
are  accommodated  by  it,  have  gieat  reason  to 
pay  tor  It ;  and  we  pay  all  the  taxes  ifor  tho 
market-places^  for  tae  groimd  ia  euis  ;  and 
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IM knot aHed^  ia  te  pkadiimr  indeed,  bat 
kmiiit  be  imi^bed,  btcAuse  we  pay  the  tazesi 
attd  they  thatlwra  the  standings  are  not  liabk 
to  pay  the  taxes :  and  so  is  the  judgmeat  in 
RdOs,  S  p^-ASd,  and  the  sectend  Abr.  S89.  And 
in  the  oaae  af  Caaadc  juatiee  Doddeiidge  savs, 
that  the  redeemii^  of  one  fair Yrom  the  abbot 
of  Westmhister  ooitthe  city  of  London  8,000/. 
Ibr  he  bada  fair  at  Weatnunater,  and  a  maricet 
fbr  40  days,  and  that  during'  that  time  no  sale 
should  be  in  London,  or  the  pfaioes  acyaoent ; 
and  a  great  rate  it  was,  if  it  were  so.  The 
measara  of  a  toll  Is  aeoording  to  my  lord 
Coke  <  Inst.  58,  when  the  thinff  demanded 
lor  waves  or  merchandises  does  so Imiden  Uie 
eommodity,  that  the  merchant  cannot  have  a 
eonifanient  gain  by  txadhtf  therewith;  and 
thereby  trade  islosnor  hin£sred,  tben  it  is  an 
evil  ton,  But  here  indeed  the  ma»|i«t-people 
are  better  accommodated  than  ever  they  were ; 
and  trsde  is  so  ftr  from  being  discoiiraged,  as 
thai  it  is  lacreased)  as  is  implied  in  the  rqili- 
cation ;  for  it  is  said  we  receive  5,000/.  a  year, 
which  if  it  were  so  unequal,  would  not  cer- 
tainly be  paid,  nor  could  be,  if  there  were  not 
great  trade  there.  So  that  the  increase  of  trade 
IS  the  thing  compbiined  of  in  this  Quo  War- 
imato.  And  the  troth  of  it  is,  I  have  examined 
and  looked  into  the  ftct  of  these  things,  and 
there  is  nothing  in  this  by-kiw,  but  what  was 
really  andeotty  paid,  except  only  in  one  iiv- 
stance,  whether  it  were  6c/.  or  no,  that  was 
paid  when  a  cart  was  drawn  by  two  horses, 
which  now  is  but  4k/.  and  if  we  have  increased 
the  toU,  which  1  doubt  whether  it  be  so  or  no, 
it  is  only  in  a  very  trifle. 

Now,  my  lord,  this  esse,  I  tliink,  ia  a  stronger 
case  than  that  in  5  R^.  the  chamberlain  of 
Lnnkm^s  case;  there  is  no  consideration  of 
stalia,  or  cleansing  the  place,  but  only  they  had 
an  offiecr  to  seardi  and  view,  and  that  was  a 
new  appointment  of  their  own ;  they  could  not 
preaordie  for  it,  but  it  was  thought  ajpennvwaa 
a  reasonable  recompence,  and  Uie  sumect  oad  a 
benefit  by  it ;  and  if  he  would  brii^g^  his  cloth 
to  London  to  be  sold,  he  should  ocmie  thither 
to  have  it  viewed,  and  give  a  recompence 
for  it. 

Now  London  is  all  market  indeed,  every  shop 
is  a  BMutket ;  and  it  hath  been  wdlsaid  of  the 
judges  several  timea  in  Westminster-hall,  that 
iioidon  )B  the  market  of  afl  £ngbmd ;  and 
there  is  never  an  acre  in  England,  but  is  the 
better  fortfaat. 

As  to  the  imposition  upon  coals,  that  is  but  an 
indnoament ;  and  ia  mdooement  ia  never  to 
be  relied  upon  ;  itia  not  to  hestood  upon ;  and 
Mr.  Solicitor  aid  very  honotuably  oedine  it, 
and  did  not  make  any  thing  of  it,  nor  trouble 
thecasewithit. 

When  the  city  did  make  this  act  of  common 
oonnofl^  they  did  conanit  witdb  their  ooonsel  for 
matter  of  law,  and  widi  thenr  officers  and  fellow 
citiaens  for  matter  of  fiiet,  and  did  adjust  these' 
rates,  and  eniwrtod  them  ta  be  paid,  they  being 
reasbnaUe  enea,  and-  according  to  the  ancient 
naofe;  bmiftli^weiomialakcntitwillbeno 


oaose'finr  yon  to.  give  judgment  againtttheroi 
for  many  other  reasons:  as  lirst,  you  cannot 
judge  this  to  be  unreasonable.  I  have  not  heard 
one  word  said,  that  this  is  an  unreasonable  op- 
pressive t<dl.  Here  ia  money  levied ;  what 
then  ?  if  it  be  a  reasonable  sum,  it  in  not  so 
great ;  it  does  not  deserve  the  name  of  op** 
pression.  I  say,  it  is  not  so  great  an  oppres* 
stoD,  if  they  ahould  have  been  mistake  in  tho 
form  of  instituting  the  levying  of  it;  if  they 
mi<;ht  have  done  it  under  their  conimon  seal, 
and  now  they  have  done  it  without  that  by  act 
of  common  council.  Nay  it  does  not  deservo 
that  you  should  judge  it  unreasonable ;  yon 
cannot  do  it  here,  for  the  considerations  arO 
meritorious,  and  equivalent  to4tthe  great  cham 
they  were  at  in  bniiding,  and  they  still  dauy 
are  at  in  cleaning  and  repairing,  and  providing 
stalls.  But  however,  the  case  is  not  so  discloseo 
here,  that  you  can  judiciidly  determine  this  ta 
bean  unreasonable  toll ;  according  to  the  rule 
in  Coke's  Magna  Charta  S93.  the  toll  of  a 
market  need  not  be  certain,  only  it  must  bo  rea* 
soDoble ;  and  what  shall  be  deemed  reasonable 
the  jndgibs  must  determine,  if  it  come  judicially 
before  them*  So  ahall  reasonable  customsi 
and  reasonable  fines,  and  reasonable  servkes^ 
and  reasonable  time  to  remove  goods,  and  'the 
like,  they  must  be  judged  by  the  discretion  of 
the  justioes  upon  the  true  state  of  the  easo 
before  them.  Now  this  case  most  have  all  its 
circumstanoea  stated  and  a^pved  by  demurrefi 
or  found  by  verdict  And  so  is  4'Ilep.  97.  b.  and 
Hobart  135.  and  174.  as  in  ^e  case  of  copy- 
holders fines,  tii^  quality  and  yeariy  value  of 
the  land  must  appear,  or  else  there  cannot  bo 
judgment  whether  it  be  reasonable  or  no.  In 
the  13th  Report,  fol.  S.  and  Croke  Car.  196* 
W  here  the  oueation.was,  whether  the  lord  of  a 
manor  might  assess  twp  yikrs  and  an  half 
value  of  copyhold  lands,  aeeordine  to  the  rack 
rents  for  a  flue  upon  surrender  aim  admittance^ 
and  upon  nonpayment  to  enter  for  the  foifeitiire ; 
as  suppose  land,  it  be  rented  at  30/,  a  year,  herd 
is  SO/,  demanded  for  admittance;  there  it 
appeafed  judiddly  diat  it  waa  unreasonable  } 
and  so  it  waa  adiiidgod,  because  die  valuowao 
certain.  But  who  can  here  say,  whether  thO 
providing  of  markets  costs  5«.  or  500/.  ?  It  io 
not  estimsble.  Perhaps  we  have  over  bought 
all  these  tolls  that  they  call  unreasonable ;  wo 
aver  it  to  be  reasonable,  the  demurrer  agreea 
it  to  be  80,  and  you  must  intend  it. to  bo 
so,  unless  the  confrary  be  set  forth  clearly 
in  its  drcnmstancses ;  for  he  that  will  have  n 
forfeiture,  must  shew  tho  drcomatanoea  to 
moke  it  out. 

My  loid,  another  thmg  is  this,  to  answtt 
Mr.  Solicitor  in  that  point :  I  say,  an  unreason* 
able  by-law  is  no  unreasonable  cause  or  colonf 
for  foifeiiioff  a  corporation,  admitting  it  to  bO 
unreasonable,  tiiough  I  grant  it  not.  My  lord 
Bobart  in  Noiris  and  Stap's  case,  Hob.  311* 
says,  that  though  power  to  make  laws  is  (^ycs 
by  special  clauses  m  all  incorporations,  yet  it  io 
neeAets;  for  that  is  included  by  lawinttio  vary 
net  of  inoarporatmg.    Far  a«  reassn  io  giv^ 
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for  tbe  natural  body  lor  the  govenung-  of  it,  ao 
bodiea  oorporate  must  have  laws  as  a  politic 
tfiaaaa  to  )p>vem  tbera.  Reason  iaa  faculty  in 
theinaait  isinajnao,  andmay  err;  and  there- 
lore,  says  be,  if  the  king  do  grant  letters  patents 
of  inoorponition  to  persons,  and  be  doth  tnereby 
make  ordinances  and  by-laws  himself,  they  are 
Bubjec:  to  the  same  construction  and  rn&e  of  law 
as  if  they  were  made  afterwards  by  the  corpo- 
nuion.  For  the  king  can  no  more  make  an 
unreasonable  by-law  than  a  corporation:  but 
if  the  kiug  do,  shall  that  affect  the  corporation, 
and  make  the  corporation  void  by  way  of  re- 
pugnancy,  or  an  instantaneous  breach  of  oondi- 
Ikm  ?  No,  it  shall  not.  And  therefore  as  they 
mav  receive  unreasonable  rules  from  the  king, 
witooot  defeating  of  the  corporation,  or  having 
tlieir  beiog  thereby  vacated;  s«i  they  may 
Uiake  unrpasonable  by  laws  without  the  same 
dinger  of  destroying  the  corporation.  The 
cases  are  very  many,  wherein  by-laws  have 
been  judged  unreasonable;  the  truth  of  it  is, 
there  is  a  |preat  misfortune  in  the  penning  and 
making  ot  those  by-laws  ;  by  some  means  or 
other  there  is  something  discerned  that  still 
proves  an  exception  to  it,  as  we  see  in  the  Case 
of  the  Carmen  and  Woodmongers :  their  by-law 
was  made  and  re-made,  and  corrected  agam  and 
ag[ain,  before  it  could  be  made  to  hold  water  in 
this  (wurt  So  in  the  Taylors  of  Ipswich's  case, 
Ihc  Bradnox's  case,  which  was  here  lately. 
All  these  have  been  adjudged  void  ;  but  what 
then  ?  In  all  these  cases  it  was  never  said, 
herebjT  ymur  corporation  is  destroyed,  you  hxte 
erred  in  making  a  by*law,  and  therefore  you 
have  lostyour  b^g  of  a  corporation.  Besides 
if  there  were  but  a  colour  for  it,  and  it  were  any 
thing  tolerable,  surely  that  were  enou^  to 
make  us  excusable  in  sucl\  a  matter.  If  it  has 
been  received,  as  we  a^ree  it  has,  the  officers 
are  trespassers,  every  mdividual  of  them  are 
pueahle,  and  any  man  may  bring  his  action 
ninst  them.  But  thev  that  come  to  the  market; 
think  nut  fit  ts  compfaip ;  if  they  did  not  like 
the  market,  thev  would  not  come  at  all ;  and 
if  they  did  not  like  the  payment,  they  wonld  not 
come  neither ;  and  there  is  no  levying  of  any 
thing  unless  they  do  come. 

Now,  my  lord,  I  will  admit  the  levying 
and  the  receiving,  and  yet  I  say  this  is 
90  forfeiture ;  for  here  is  a  mistake  of  kw, 
or  a  mistake  of  iact,  by  colour  whereof 
money  is  received :  this  hy  no  means  will 
work  a  ibrfeiture  of  a  corporation  ;  for  at 
that  rate,  every  penalty  that  has  been  levied  by 
a. by-law  wiU  oe  adjudged  a  levying  of  money 
without  law,  and  so  forfeit  the  corporation; 
which  has  not  been  done  in  other  cases  of  by- 
Uwsy  and  those  much  worse  than  this  ;  because 
mostcfliM>se  by-laws  were  made  for  levying 
money  u|ion  men  for  exercising  a.  trade  ;  siiid  it 
is  much  more  to  say  that  you  should  levy  such 
sums  of  money  upon  every  stioke  of  honest  in- 
dustry, whereby  a  num  gets  his  livelihood,  than 
that  you. shall  |iay  so  much  for  your  aooommo- 
dation  m  myground  for  Uie  better  vending 
your  jjpoods.  This  hath  been  held  good  in  some 


eases,  hot  in  others  II  halk  ben  held  n»w^^i.» 
and  this  hath  been  all  received  and  levied  to  the 
use  of  the  city  too,  and  ao  it  ia  n  levyiag  of  mo« 
ney,  whereby  they  have  a  great  advaalBge  ; 
nay,  it  is  worse  ami,  because  it  ia  imposed  bjf 
ibrce,  and  recovered  by  force :  hut  bere  it  m 
a  voluntary  pei^alty,  no  force,  no  ooMpnliaBn, 
only  their  being  removed  from  their  iiimdiBg»» 
no  other  penalty,  no  impriaonmeBt,  or  the  like  ; 
but  if  you  do  not  like  the  eonditioiis,  yoa  may 
begone:  I  desire  yoa  to  walk  oat  of  ma  mar- 
ket, if  you  don't  like  tbe  piiee  of  the  pravisms  ; 
and  to  be  ^pone  from  the  stail,  if  yon  dont  like 
the  price  ol  the  standing.  We  were  imA  boond 
to  nrovidetfiese  stalls  for  you,  bi^  having  pro- 
vijed  them,  if  you  dooH  like  them,  yoo  may 
leave  them ;  in  other  owes,  the  man  la  impn- 
spned,  and  sued  by  ao^kw  lor  the  penalty ; 
here  at  any  time,  il  you  do  not  Kke,  yoa  may 
begone. 

My  lord,  lam  very  coafideDt,if  tfaia  beao, 
that  all  monies  levied  by  a  cpcporotion 
law  are  forfeitures,  or  where  the  law  ia 
taken ;  then Idare  boldly  affiim,  that  i 
were  a  corporation  two  montha  since 
was  London ;  but  by  virtue  of  some  old  aleeping 
by-kiw  or  ottier,  that  has  been  set  oa  foot,  aao- 
nies  have  been  levied,  which  perimpe  will  eoi 
be  in  strictness  allowed  good :  and  if  all  these 
had  been  tbiteitures,  we  had  been  in  a  strange 
qpnditibn,  not  one  month  or  tvroahoald  pans 
over  OS,  hut  we  had  forfeited  it ;  and  never  can 
there  be  pertiaps  a  month  to,  Uie  end  of  the 
world,  but  we  snould  still  be  forfeiting.  And 
what  is  said  of  us,  may  be  said  of  any  other 
cornoration  that  happens  to  make  1^-lawa. 
And  I  am  sOre  in  former  times  there  were  mo- 
nies levied  with  a  witness,  I  mean  not  the  late 
times  of  rebellion  only,  but  an  hundred  years 
ago,  strange  exorlntanoes  of  that  nature  were 
committed  by  London  and  other  oorpecotioBS  ; 
then  they  went  by  way  of  informatioo,  hot 
never  was  it  thought  that  it  could  afl^Bct  the 
being  of  a  corporation :  if  it  shoald  do  ao^  I  do 
not  know  whether  it  will  go  at  last.  The 
greater  or  the  lesser  sum  is  not  that  that  viili 
difference  the  law.  Is  it  a  forfeiture  lo  receive 
5,00d/.  ?  Why  it  is  not  a  forfeiture  to  receive 
bOOL  ?  Why  not  to  i<eceive  5s.  f  Why  not  to 
receive  5ii.  r  No  bomids  can  be  aetfor  ttiat,  if  it 
be  a  transgression  of  the  law  ;  here  is  a  toit 
and  a  wrong  done  by  yonr  by-law,  that  yoo 
have  levied  5d»  and  therefore  all  thia  great  in- 
heritsnoe  of  London,  this,  that  is  the  yeatest 
inheriianoe  of  this  kingdom,  is  forfeiled  for 
a  trifle,  upon  three  haltpenoe,  oc  abaaliet  of 

Nay,  my  lord,  to  go  further,  I  say,  if  this  be 
a  forCeiture,  I  say  it  is  only  a  forfiature  of  the 
market ;  nay,  not  so  much  neither,  it  ia  only 
a  forfeiture  of  the  toH :  my  lord,  I  oanoot  but 
once  more  mention  that  esoeUent  notioii  of  my 
lord  Hobart,  that  the  power  of  maldng  by-lawa 
is  inclnded  in  the  act  of  the  oorporaaon ;  for 
as  reason,  S4ys  he,  is  givea  to  a  nataralbody  to 
govern  it,  so  a  peKtic  body  musthavelawB,  as 
OsreMQiitogoveniit.    Mow  tbeaQiOJBakiiy 
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•ftheae  kws  is  lNittb«  exeroue  of  tlwt  rettwo 
lieeliriiigthe  nund  <Kf  the  oorporation,  for  the 
Aectm  of  the  oiBoera  of  it,  what  to  do,  and 
whaltoti^;  and  it  is  butiUietbe  miod  of  a 
man  that  directs  his  hand  what  to  do.  For  this  is 
not  Ukethe  doty  of  stallage,  that  relates  to  the 
pabUc,  and  relates  also  to  something  thatbe- 
mslhey  had  do  interest  in ;  but  only  relateB 
to  the  aministeation  of  a  private  property,  aiid 
directs  the  lAanner  of  that  administnition. 
They  are  lords  of  the  market,  and  that  is  casual 
to  them,  it  is  not  neoessarv  fi^r  them  so  to  be. 
If  any  oorporation  bid  tneir  officers  levy  so 
much  money ;  suppose  they  bid  them  take 
moie  toll  tram  is  due,  or  lery  more  money 
ibr  rent  than  is  dne  ibr  the  land,  Why  this 

Sbt  be  looked  npon  as  a  great  breach  of  trust 
eneroaohment:  they  Monld  have  had  but 
^d.  and  they  took  Id,  and  this  done  by  act  of 
eommon  council,  which  is  their  way  of  ex- 
nressiDg  their  mind ;  yet  surely  it  would  be  no 
tbifnture,  because  the  land  is  their  own,  and 
the  administration  of  it  bebngs  t#them  onlyMn 
pemt  of  interest  and  property.  8ippo8e  a  gen- 
tleman has  a  maikci,  and  his  reason,  wliich  is 
his  by-law  as  my  lord  Hobart  says,  puts  him 
upon  taking  of  toll ;  but  be  does  a  nttle  mistake 
the  law  or  the  custom,  he  oids  bis  servant  take 


so  fiur  from  beinf  imagined,  tiiat  this  should  be 
a  forfeiture,  (ana  yet  the  case  is  the  same,  let 
any  man  distinguish  it  that  can)  that  it  was  s 
question  whether  the  market  was  tbrfeited,  or 
no,  as  you  may  see  in  that  book,  fol.  H9.  And 
there  it  is  said  by  Dodderidge,  and  at  last  it  was 
a^^reed  by  all  the  court,  that  it  should  be  a  for- 
feiture only  of  the  toll,  and  not  of  the  market. 
And  I  denre  that  that  folio  may  be  noted  by 
your  lordship,  and  that  you  will  please  to  look 
mto  what  is  said  in  thai  case ;  for  it  is  debated 
before,  and  it  seemed  as  if  they  would  have 
forfeited  the  market  by  it,  but  not  the  corpo- 
ration :  and  yet  that  was  not  forfeited  neither. 
And  to  this  1  will  apply  that  rule  that  Mr.  So- 
licitor himself*  did  mention,  '  Poniatur  in  eo 
quo  peccat.'  You  have  offended  in  the  toll^ 
tnerefbre  you  shall  suffer  in  the  toll,  not  in  the 
mai'ket,  to  be  sure  not  in  the  corporation.  For 
if  it  were  that,  it  ahouM  affbct  the  market,  it 
would  be  because  it  hath  some  relation  to  a 
market  as  a  toll  hath  ;  but  how  can  this  pos- 
sibly affect  or  touch  the  corporation  ?  The  sta- 
tute indeed  goes  thus  far,  and  says,  whosoever 
shall  take  outrageous  toll,  shall  forfei'  the 
maricet ;  but  then  shall  we  come  and  add.  who- 
ever shall  take  outrageous  toll,  shall  forfeit  'his 
capacity  ot  holding  a  market,  or  any  thing* 


so  much,  which  perhaps  may  be  too  much  ibr    else  P  i>o  they  complain  of  us  for  taking  the 

'  ipactty  of  suing    legislative  power  upon  us,  and  therefore  we 


toll ;  does  this  uestroy  his  capacity 
and  being  sued  f  You  may  as  well  say  such  a 
partioukir  person  shall  not  plead,  or  be  impleaded 
if  he  do  soand  so.  Nay,  this  if  he  were  a  denizen, 
does  not  forfeit  his  dienization,  and  yet  a  deni- 
aen  is  as  perfecth^  a  creature  of  the  kind's  as  a 
oorporation  is.  It  is  Basilicon  Doron,  it  is  the 
bounty  and  kindness  of  the  kin?  to  one  bom  out 
of  hiii  dominions;  to  give  him  the  canaoity  of  a 
subfect,  to  sue  and  be  sued,  and  the  luce,  which 
caAnot  be  fbrfeited,  even  for  breach  of  conditions 
in  the  letters  patents  of  denization  For  this  is 
within  Versellin  Manning's  case ;  if  be  docs 
not  observe  the  laws  uf  the  land,  it  is  true,  be 
must  be  punished  for  it,  but  he  shall  not  be  un- 
denizenol. 

My  lord,  there  is  a  statute,  which  T  think  is 
a  most  plain  declaration  of  the  law  in  this  case, 
audit  is  the  Stat,  of  West,  i- cap.  31.  Some 
call  it  the  dOth,  because  they  differ  in  the  nu- 
meraiiug  and  heading  of  the  chapters.  It  is 
the  statute  oonceming  those  thai  take  outrage- 
ous ttdts  hi  m«pket  towns.  The  statute  says, 
'  Le  Roy  prendra  la  franchise  del'  March  in  sa 
Maine.'  The  kmg  shall  seize  the  franchise 
into  his  own  hands.  My  lord  Coke  in  his 
oommeal  upon  that  statute  says,  he  shall  seize 
die  firanofaise  of  the  hx  maiket,  till  it  bere- 
daemed  by  the  owner,  that  is  all.  But  this 
is  intended,  sajTs  he,  upon  an  office  to  he  found; 
for  in  statutes  all  ineideDts  shall  be  sapphed  by 
jatendmeot. 

Now  in  the  duo  Warranto  that  was  brought 
against  the  oorporation  of  Maidenhead  in 
Afaner's  Reports,  there  is  this  rery  case. 
That  corporation  took  an  outrageous  toll, 
too  much  tirft,  or  that  that  was  not  justi- 
liatiis,  to  foiag  over  their  brii^ga.    Yetitwas 


shall  tbrfeit  our  corporation,  when  the  statute 
itself  has  appointed  the  punishment,  and  sa^^s 
only,  the  market  Hhall  be  forfeited,  and  so  make 
a  new  law  themselves.'*  Statutes  are  supposed 
to  be  penal  enough  of  tbems^^es,  and  all  penal 
statutes  ore  to  l£  taken  equitably  as  to  the  pe- 
nalty, and  not  stretched  beyond  the  letter.  And 
wherever  a  statute  inflicts  a  penalty,  and 
says  you  shall  forfeit  so  much,  as  my  lord 
Hobartsays,  the  common  law  shuts  up  "the 
negative,  that  you  shall  forfeit  no  more.  How 
then  is  it  possible  we  should  forfeit  that,  which 
if  it  were  forfeitable  at  all,  is  not  within  the 
provision  of  this  law.^ 

It  is  true,  as  Mr.  Solicitor  hath  said  in  the 
book  of  assises  that  he  cited  in  Vet.  Nat.  Brer* 
161.  it  is  said  you  shall  forfeit  in  the  case  of  a 
misuser  (where  the  liberties  are  not  dependiiie 
one  upon  another)  only  the  liberty  that  is 
abiiseu ;  hot  how  that  can  be  applied  for  him  I 
understand  not,  for  nothing  can  be  more  flat  and 
plain  against  him :  If  so  be  we  should  for- 
feit our  toll  or  our  market,  be  it  so  ;  nay,  if  we 
should  forfeit  our  liberty  of  having  a  common 
council,  what  then  ?  How  is  it  possible  to  bring 
it  up  to  a  forfeiture  of  the  corporation  ?  Yoti 
shall  fbrfeit  a  cotirt  of  pypowders,  if  you  for- 
feit your  market,  becatise  it  is  incident  to  it, 
andclependant  upon  it,  and  subject  to  what 
dangers  the*  market  itself  is  subject  to :  but  the 
being  of  a  corpoiatiou,  nothin|^  can  trimseend 
that.  To  be  sure  what  is  incident  to  it,  can- 
not transcend  it ;  it  is  but  a  subject  to  that 
which  is  superior. 

For  example  sake,  my  lord,  I  will  cite  you  a 
case,  whioh  is  the  case  of  the  city  of  London 
too  about  the  meanvage  of  coaL    It  is  sir 
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Julius  Cesar's  ease,  1  Leon'  106.  And  I  chuse 
to  cite  that  book ;  for  though  it  did  not  come 
out  with  yoxtt  lordhhlp*s  aumority,  yet  my  late 
lord  chanoelkr  ffave  this  just  aeoount  of  it, 
that  it  vi;as  one  of  the  best  of  our  later  reports. 
Sir  Julius  Cesar  libelled  in  the  admiralty  agaiosl 
the  ofliicer  of  the  city  for  measuring  coab  upon 
^e  Thames.  Flaetwood  came  to  the  bar,  and 
prayed  a  prohibition,  and  Edgerton  the  solicitor 
on  Uie  other  side  comphune<C  that  the  mayor 
of  London  did  take  a  Ane  for  this  measurage^ 
mud  made  an  office  of  it ;  and  this  he  eon- 
edyed  was  extortion  (which  is  the  thing  com- 
plained  of  here  in  so  many  words ;)  and  being 
upon  the  Thames,  should  be  fnmished  in  the 
•dmirahy.  As  to  that  thf;  juoges  replied,  by 
nomeans^  and  Wrey  and  Gawm^r  said,  if  it  be 
extortion  m  the  mayor,  there  is  no  remiedjr  for 
it  in  the  court  of  Admiralty,  but  in  the  king's 
oonrts:  And  it  shall  be  redressed  here  in  a 
Quo  Warranto,  says  iGawdey.  It  is  true,  a 
Quo  Warranto  might  well  have  been  brought 
for  redressing  that  extortion ;  but  it  could  not 
mean  thereby,  that  the  corporation  should  be 
disBoirod :  And  that  it  was  so  understood,  is 
most  plain  ;  for  accordm^y  a  Quo  Warranto 
is  brought.  .You  have  it  ra  Coke's  Entries  fol. 
536  and  5^6.  phuat'  4.  And  the  city  of  Lon- 
don appeared  and  pleaded,  and  prescribed  to  it ; 
and  thereupon  the  attorney  general  that  then 
was,  my  lord  Coke  himself,  was  satisfied,  and 
confessed  their  title,  and  indgment  was  given 
for  them ;  and  since  it  hath  been  held  good 
and  they  have  eq)oyedit  in  peace ;  and  this  I 
hope  is  a  food  example  for  Mr.  Attorney  to  fol- 
low in  this  case. 

My  lord,  I  come  now  to  that  part  whidi  I 
came  least  willingly  to,  I  mean  that  of  ^  Pe- 
tition :,  and  that  which  I  have  to  say  in  it,  ia 
tins,  viy  lord :  First  I  say,  that  this  Petitton  is 
justified  in  the  pleading,  and  1  hope  it  is  very 
ju.<tifiable ;  if  it  were  but  excusable,  it  is  enouglk 
That  it  is  justifiable  to  petition  the  kin^  in  our 
necessities  and  extremities  is  plam  from 
what  my. lord  HobsrtsayK,  fol.  920.  He  says 
it  was  resolved  by  the  court  in  Renham's  case, 
that  it  was  lawful  for  any  subject  to  petition  to 
the  long  for  a  redress,  in  an  humble  and  modest 
manner :  For,  as  it  is  there  said,  access  to  the 
aovereign  must  not  be  shut  up  in  case  of  the 
mdjects  distresses.  Now  die  oonm>on  ooondl 
are  not  less  privileged  than  any  other  sure,  but 
rather  more  m  this  land  of  addressing  and  peti- 
tioning ;  1  cannot  letl  what  crime  to  make  of 
this,  there  is  so  much  alledged  against  us. 

I  did  veiy  well  observe  truly,  and  would 
always  observe  and  remember  in  aU  snch  eases 
what  BOY  lord  keeper  here  said  to  your  lord- 
ship, « That  counsel  shoukl  not  ao  much  speak, 
as  if  they  would  abet  the  guilt  of  their  dient, 
rather  than  advocate  for  thSr  innooency.' 

My  lord,  if  the  words  themsdves  that  are 
alledged  are  not  words  that  are  unlawful  to  bo 
delivered  or  spoken,  then  all  this  thatlhey  are 
dressed  up  with  the  mtentioa  to  cotisore  the 
king,  ^nd  to  bring  him  into  dislike  with  his  poo- 
plei  aU  that  most  go  for  aoAlpg,  «Mi  are  bM  lo 


wevh  in  thecase.    Now  the 

*  That  there  was  a  prorogation,  and  by 
'  of  this,  there  being  depending  so  oanny 
'  pearfaments  of  Lms  ud  otlwrs,  and  Mia  ia 

*  the  parliament  in  both  hooaes,  which  covid 

*  not  be  iierfected  any  where  bat  there,  tha 

*  proaecutkm  of  tho  poUic  joatiee,  and  die 
'  making  {provisions  neeaasaiy  for  the  preaerva- 
'  tkm  of  his  majesty  andhispwtestantanbjtjcti, 
'  received  an  intermptiooJ  Now,  wuf  lord,  I 
conceive  these  worda  are  not  wonb  tliat  in 
themselves  are  unlawful,  and  for  tbnt  your 
lordsliip  will  be  pleaaad  to  mnsidar  our  plea ; 
I  need  not  rc^ieat  it,  yon  have  it  htifase  yon : 
If  they  are  m  sense  and  snbstanrp  the  amne 
words  that  have  been  spbken  hy  the  King  and 
the  Lords  and  Commona  in  pafftuwnant ;  bo 
thkt  will  not  be  satisfied  with  that  n 
will  not  be  satisfied  with  any.  Hicbi 
we  say  P  We  say,  that  the 
the  puldic  justice  reoeired   i 

Does  not  the  king  say  so,   and 

speech  we  have  set  forth,  whorein  he 
mends  ittoboth  houses,  that  justice  nay  be 
done?  What  is  the  meaning  then  but  thin  r  If 
the  further  proaecniion  of  the  offcadcnigoea  nit 
on,  justice  is  not  done.  And  ao  we  apeak  but 
the  king's  words.  We  say,  they  «re  aot  tried, 
ortfaey  were  net  tried  ;  to^  theawdvcs obbi* 
plain  of  it  to  this  day  ;  and  thercfose  jnstioa 
did  receive  an  interrapdon.  I  aoi  eaofident, 
without  reflection,  that  hooooraUe  pciaoo  my 
lord  Danby,  in  this  point,  hath  said  worn 
much  more  liable  to  exoeptkni,  thoii^  truly 
words  that  I  believe  deserve  no  rebuke.  He 
has  complained,  that  jnatioe  was  not  douein 
this  case,  because  he  was  not  tried,  and  that 
when  he  desired  to  be  tried  too  ;  but  hie  liberty 
taken  away,  and  be  forfeited  that  whidi  was 
dearer  to  him  than  lands  or  houaurayhis 
health,  whereby  he  endangered  faia  life,  and 
kMtalltbecomiorts  of  life.  If  it  w«k  lawful 
for  him  to  say,  aa  certainly  it  was.  That  justice 
was  not  done  in  his  case,  why.  might  not  the 
cfty  say  so?  Either  these  lords  ought  to 
be  condemned,  or  they  ought  to  be  aoqnitted : 
It  is  hard  to  say  justice  is  done,  when  they  be 
so  long  in  prison,  and  are  not  either  actputled 
or  condemned, 

llien  we  say  this,  Tliat  the  making  piwvi* 
sion  for  the  prenervatkm'  of  the  long'a  pcrssB, 
and  of  his  protestant  anbjecta,  received  an  in- 
terruption. To  this  part  we  gire  tht^  answer : 
We  set  forth,  Thattticre  were  bills  deneuling 
in  the  parliament  for  this  purpoae,.  and  that  n 
agreed  to  us  by  the  demurrer;  and  that  these 
bills  could  not  pasa  into  laws,  any  mere  tlMu 
the  lords  could  be  tried,  bat  in  paiiiameot. 
Whytheiiifitbeso,thattheBEialter  cannot  be 
done,  nor  provision  made,  but,  aa  that  nrocla* 
mation,  that  issued  for  the  fost,  said, tend  aa  die 
addiesaet  of  both  Houses  for  the  fbst  do  s^. 
by  the  blessiiy  of  God  upon  the  *?«"Titris  or 
long  and  narhaUKnt;  if  these  eauauels,  orthc 


king  and  hiajparliaiMnt  are  iaISRUpted,  this  is 
To  make 


not  done, 
this  I  ^ 


not  UMleitlawl 


snch  an  Jttgh  cri 
I  I  wunfd  Mt 
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tbonglittttflpeBk  any  diiii^  to  justify  that  which 
is  r^y  a  crime ;  but  this  is  that  1  say,  it  is 
not  in  &w  unlawful  for  iis  to  petitioa  the  kiDg» 
or  address  to  him:  )3ut,  my  lord,  to  take  off 
the  edge  of  this  busiuess,  J  shall  bet;  leare  to 
read  to  your  (ordship  a  soeech  of  the  king's 
made  the  6th  of  March  fqilowing,  and  therein 
there  are  these  words.  The  further  prosecution 
of  the  plot. 

My  lord,  let  any  man  read,  aJkd  sped,  and 
see  how  in  substance  the  words  ip  our  petition 
differ  from  the  words  of  the  king,  making 
those  laws  niecessary  for  the  security  of  himsdf 
and  the  kingdom,  and  this  spoken  the  6th  of 
Mardi,  when  this  very  petition  now  comblained 
of  was  pMseated  in  January  or  February  before, 
and  there  was  no.  parliment  between.  No 
man  will  say,  that  there  were  laws  sufficient 
for  the  security  of  the  king  and  kingdomi 
^hen  the  kine  himsdf  speaks  of  the  necessity 
of  making  socp :  So  then,  those  laws  that  were 
preparing  receiTed  an  interruption/  Tiie  lords 

'  were  not  tried :  Is  not  that  an  interruption  of 
justice  ?  Since  they  oould  be, tried  no  where 
else,  as  must  he  granted  ;  and  the  king  re^ 
commends  it  to  them  as  not  done,  but  necessary 
tpbedoue.  So  the  king  said  before,  and  so  it 
uimplied  here.  There  is  no  sudb  thing  said 
in  thepetitMMi,  That  the  king  did  interrupt  jus- 
tice, and  the  proceedings  in  the  parEament: 
It  is  an  inference  and  a  consequence  made  by 
uri^and  art :  not  that  &e  king  did  interrupt,  or 

'  intend  to  interrupt  justioe ;  but  it  says.  By  the 
plnMrogatwn  of  the  parhamenl  the  public  jus- 
tice reoeired  an  interruption. 

My  lord,  suppose  at  that  time  there  ht|d  been 
a  psmlence  here^  and  the  king  had  been  as 
much  resolved  to  meet  his  two  houses  as  th^ 
him,  but  by  reason  of  the  pestilcoee  he  were 
neticssilntu'd  and  terced  to  nuum  aproragatiMi ; 
then  there  comes  such  a  petitton  irom  the  eity, 
and  saj^s.  That  by  reason  of  this  prerogatico 
theae  bilki  that  were  d^tending  did  not  fiass, 
and  die  pnbiicjiticc  receiTed  an  interroption ;  * 
Whitistheofienceof  this?  Itisalltrueu  If 
there  be  failb  dependiiig,  and  impeachments, 
thai  can  if  o  other  where  be  tried,  they  dorecetre 
intermpbonby  a  maogatkni.  Can  any  man 
SHigrthis  is  ftue?  The  charge  in  the  replica* 
tion  is,  That  we  did  falsely  and  malicaoualy  "sav, 
what  ?  that  whidi  b  true,  and  that  which  rfie 
King  ha<^said  before,  and  that  which  the  XiDtds 
and  Commons  said  after  him,  Tliai  till  those 
things  were  done  they  were  not  .safe ;  and 
those  things  as  yet  were  not  done^ 

My  ksr^  there  is  this  fuither  in  it,  the  pcii- 
tioo  isset  forth  in  Aire  verba  ;  and  therefore  I 
may  take  nny  thing  out  of  it  to  explain  it,  and 
resloreit  to  itself  ;  lor  this  indeed  is  a  very  re- 
flrained  constructiott  of  the  petition. 
.  It  says, when  this  interruption  of  the  proro- 

>  gation  was  received.  That  the  Idn^  for  urgrat 
canses,  and  rery  good  reasons,  did  prorogue 
the  parliament.  U  is  bis  prerogative  to  do  so  ? 
and  God  ibrbtd  but  he  should  hare  it.  I  think, 
without  doubt,  we  should  be  more  at  a  loss  for 
a  want  of  that  prerogatire,  than  we  eaa  be  by 


the  use  of  it.  .  It  is  mine,  and  I  bdiere  every 
good  man's  opinion,  that  that  prerogatiTe  la 
▼ery  necessary  and  profitable  for  us  all;  but  it 
is  the  oonsequenpe  of  it,  that  this  interruptioo 
of  justice  is  received  ;  nay,  we  are  so  fer  from 
saying,  that  the  king  did  interrupt  justice,  or 
intending  it,  that  we  say,  we  do  hope  the  king's 
gracious  intentions  were  only  to  make  way  lor 
tne  better  concurrence  of  his  nuyesty  and  faiis 
pariiament.  The  king  does,  for  great  causes^ 
and  best  known  to  himself,  who  has  the  pre** 
rogatire,  prorogOe  the  pariiament ;  wliereby, 
as  a  mere  consequenoe^  not^  as  the  king's  in^ 
tention,  the  public  justice  is  interrupted :  Nav» 
tliis  we  affirm  was  witli  a  eood  intention  iu  tna, 
king,  that  he  might  be  the  better  enaUed  to  con<* 
cur  with  his  parliament,  as  it  is  set  forth  in 
the  petition.  Can  there  be  any  thin^  morv 
properly  said  ?  It  is  the  greatest  justiiicalioa 
of  the  pron^^ation  that  can  he.  The  king  haa 
prorogued  the  parliament :  What  to  do  ?  Why 
justice  hath  ia  liew  received  an  intem^itiont 
but  not  in  the  intention  of  the  lung.  W« 
know  what  the  meaning  of  it  is,  and  so  we 
set  forth  in  our  very  petition,  it  is  to  gain  time, 
that  he  may  the  better  concur  with  his  par^ 
liamenU  It  is  a  great  commendatioo  of  tha 
king's  purpose,  bstead  of  charging  hint  with 
injoBtioe,  tnat  he  did  resolve  to  concur  withi  hla 
parliament  for  such  ends,  and  accordingly  dkl 
prsTognethe  parliament. 

Now  the  Attorney  General  hath  put  in,  that 
it  was  <a  intentione  ;  there  is  the  slwg  of  thtt ' 
business  to  put  in  those  words,  to  niake  thai 
which  we  may  lawfully  speak,  of  itsetf  to  be 
anofieooe*  But  truly  that  signifies  j|ustno*> 
thing :  It  caa  never  hurt  a  thing  that  is  tmet 
it  hMmat  authority  iu  it,  if  it  be  applied  to  a 
thing  SuU  is  unlawnd  ;  but  if  in  auManceit 
be  tme,  and  the  thing  itself  justiiaUe,'  thoea 
wotda  make  nothing  in  tho  case;  and  I  think  1 
need  not  argpe  thai  ptdat,  but  refer  myself  ta 
the  great  case  that  was  i»  Westminoter-Hafl  f 
and  that  is  thererersal  of  the  judgment  givea 
in  this  court  agakist  my  lord  HoUis,  whien  waa 
a  leiverBal  in  pariiament ;  and  is  fiinlBd  in  thw 
bst  unpression  of  Mr.  Justice  Coke^  Reporta 
by  order  of  parliament ;  and  there  they  «Xf~ 
plode  all  the  notion  of  sa  iafenlioae,  and  this 
business.  A  man  speaks  words  that  he  might 
speak  in  pariiament  (though  I  knownot^ne- 
ther  he  might,  or  no,)  but  the  great  thing*  u,  if 
wordi,  that  in  themselves  are  tolerable  to  \m 
spoken,  bespoken,  you  shall  not  come  and  say 
they  .were  spoken  with  an  ill  intention ;  theuffh, 
aslsliallslww  by  and  by,  this  hadiakindof 
fatabty  in  it,  and  thatiis  this,  that  it  is  done  withr 
an  ill  mind  hy  acerporation  that  hath  no  mind 
^  stall. 

Mr.  Attom»f  General.  Just  now  yoaaaidi^ 
hada  mind,  and  reason  was  itamind. 

Mr.  RecoritBr,  I  said  as  my  lord  Hebart  aaya 
that  a  by  *law  to  it  is  a  mind,  as  reason  b  to  » 
man,  butit  hath  no  moral  minds.  ]liy#lo«d, 
then  I  say,  the  dlizeaa-of  Londoii  were  indeedl 
at  that  time  under  ^preat  constemation,  by  rea« 
son  of  the  opnspomoMS  thaithad  heea  disoivwoA 
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In  MrfiaraeDt,  antl  in.  the  coorti  of  justice  ; 
•nd  it  had  be^n  declared  hy  tbe  late  lord  c^baii- 
oKIJor,4it  the  trial  of  the  ford  btalford,  whidh 
your  lordship  may  very  well  renaember, '  That 

*  LoDdon  was  bornt  by  the  Papists ;  and  th««- 

*  fore  it  was  no  wonder,  that  they  were  desiroos, 

*  that  themselFes  and  the  kingdom  should  be 
*put  into  ffreat  security  against  those  enemieB.' 
Tliis,  my  ford,  J  cdniess  is  a  tender  point,  and  I 
trould  not  speak  a  word  in  it  without  a  law 
book  to  back  me.  I  rememher  that  my  lord 
Hobart  says,  that  zeal  and  indignation  are  fer- 
vent passions.  The  city  of  London  had  great 
hidignation  a^nst  the  papists  lor  this  oonspi  • 
rmcy  against  the  king  and  kingdom,  and  the  re- 
ligion established  by  law.  Tmare  was  no  disaf- 
fection in  the  eity  at  this  time,  when  this  peti- 
tion was  made,  sure ;  and  I  wonder,  that  any 
nan  shouM  say,  that  knows  London,  and  was 
tws(|uainted  with  it  then,  and  looks  upon  this  pe- 
tition which  passed  *  nemineoontradicente,'  tnat 
thev  bad  su^h  an  intemkm  aa  is  insinuated  : 
and  pray  let  him  read  the  namer  of  the  worthy 
-Menotia  that  then  sat  upon  the  beach,  and 
theothernames  of  the  common  oouncil-men 
then  {Mresent,  and  then  let  him  say,  if,  without 
reflection,  die  king  have  more  loyal  sabjects 
in  tbe  city  of  London  than  these  men  were.' 
And  do  yon  think,  if  diere  had  been  in  if  any 
sedition,  or  any  of  those  ill  qualities  that  make 
i^p  the  ill  adrerbs,  which  are  joined  to  it  in  the 
replieatiooy  not  one  of  all  lliose  loyally  disposed 
men  wobld  have  spoken  against  it  r  But  ahm!  all 
•f  it  paned  •  nemme  oontraddcente.' 

MV  lord,  I  say,  that  if  the  matter  of  it  be 
justifiable,  aal  think  it  is,  then  all  these  words 
wiUsigni^  nothing,  if  there  were  never  somany 
■loreof  t&em:  and  the  prescatmg  and  eany- 
ing  of  it  to  the  king,  that  is  no  omnce,  that  is 
not  so mudi  aspretended  to  beone.  And,  my 
lord,  I  think  it  a  very  harsh  translation  of  the 
word  into  Latin,  when  the  petition  snTs*  ttiat 
tfie  parliament's  proceedinj^,  or  the  pufclic  jns* 
tioe,  received  an  mterruption,  to  nut  that  word 
of  Obitructionem  m ;  tmlv  I  think  a  better 
word  might  have  been  found  to  express  the  soft 
expression  in  die  petition :  and  tney  need  not 
Iwre  put  that  hard  nolentword06i<nM:/«meiii, 
when  to  make  English  of  it  diey  translated  it 
Intermption. 

But,  my  kird,  they  do  adbmit,  1  say,  that  the 
maldv  and  prttentmg  of  it  to  the  lung  is  not 
theoTOttce,aomuchasthe  publishing  m  it,  by 
whksh  it  is  aqiosed  to  many  others  besides. 
Now  to  excuse  that,  the  answer  wegire  is  this ; 
j^nA  it  is  that 'which  will  cwry  a  very  reason- 
able ground  of  justification  in  it :  certain  citi- 
sena,  that  were  privale  men,  had  petitioned  the 
oommon  council,  and  thereby  they  were  im- 
portuned to  make  known  the  desires  of  the  city 
to  the  king,  and  it  was  reasonable  to  make 
known  to  those  citizens  what  the  common 
ooondl  had  done,  to  prevent  febe  rumours, 
iriiich  we  knew  were  tile  enough  in  those  days ; 
and  to  shew,  that  there  was  nothinjg^  iU  in  it,  we 
did  print  it.  And  it  is  also  aU  dnving  at  the 
0000011011  iatoest,  at  the  king's  aafe^,  the  pre- 


servatMm  of  ihe  dturdi  and  Ae  fgoffenumli 
estafa&bed :  all  this  they  did  desire  tt%fat  be 
known  to  these  dtizens,  and  al  others  that  in- 
<|mred  about  it :  and  therefore  they  printed 
it,  to  eridenee  that  there  waa  nothing  ef 
ill  intended  in  it.  And  I  do  wonder,  1 
must  confess,  that  diis  objectioB  of  dio 
publishing  of  this  petition  shotiid  be  so 
much  insisted  upon ;  for  they  say,  dnt 
the  mayor,  comiiMHialty  and  citiaMnn  of  the  dty 
of  London  did  it ;  andssynotanylfaiBgofths 
common  council,  that  they  did  print  it :  now 
th^  that  did  rote  it,  knew  It  widMMit  ' 
ana  it  is  alledgedin  the  pleadingv, 
ed  by  thedemurrer,  that  tbe  major,* 
ahy,  the  dtizens  of  London,  that  is,  tbe  corpo- 
ration, consists  of  above  50,000  men,  whicb 
cannot  well  be  intended  otherwise.  Why  thea, 
here  is  a  petition  that  is  agreed  to  be  wdl 
enough  lodged  as  to  the  persona  that  voted  it, 
it  bemg  the  liberty  of  the  subject  to  petitioo , 
and  if  mis  had  been  only  presented  to  oie  kbg, 
diouffh  it  had  been  by  those  50,000  men,  nay« 
if  it  had  been  by  10,000  men,  who  had  been 
the  corporation,  it  had  been  well  enoogh,  so  it 
had  not  been  printed,  but  only  kept  private  to 
themsdves  :  Why  then  it  is  very  strange,  that 
dmi  what  ia  known  to  aU  London,  ao  great  a 
part  of  the  kingdom,  shooU  be  lawfel,  bat  it 
riiould  be  heinously  unlawiiil  to  send  the  news 
of  it  further.  It  went  iuither  than  the  city 
of  London  ; .  and  therefore  it  ia  audi  aa 
oflbnoe  as  shafl  be  a  forfeitiire  ef  the  eor- 
noration.  Al;r  lord,  there  ia  the  case  of 
Lake  and  Kng,  the  petitioii  to  the  par- 
Itament  waa  scaistakNis  m  itaelf^  yet  it  stood 
protected,  being  presnted  to  the  paifiament ; 
and  it  was  lawful  to  print  it,  provided  it  were 
delivered  to  a  comnutleeef  parliament,  or  only 
to  those  that  were  members  ;  dMNigIa  it  ia  said 
there,  that  the  printhig  of  it  b  a  great  puhlish* 
ing;  for  thecomposeis,  eonefctnia,and  oAer  per- 
SODS  that  are  oottcemed  in  the  press,  read  every 
letter  of  it.  But  it  waa  answered,  that  priatii^ 
is  but  a  more  expedstioua  way  ef  writing ; 
and  if  he  had  employed  90  dcrisi,  it  had  hecn  a 
greater  publishing  than  duree  or  fevrprimen. 
FDoribly  the  printsn  might  net'readit,  or  not 
beabtetoreaditwellyor  notalloflhcipa  leadit 
at  that  time. 

Now  here,  my  lord ,  sure  it  waa  lawfiil  to  ar  - 
(pnintdiecitixens  whattheyliaddaBe,ifyoo  taka 
it  to  be  the  act  of  the  oommon  council,  aoid  the 
common  council  tobethe  rrarasenttftive  of  the 
city.  It  was  ahvaya  agreed  by  the  H«iase  of 
Commons,  that  any  member  migfat  seod  die 
votes  to  those  diat  sent  them  thidier,  and  wtum 
they  represented ;  they  have  faiamed  indeed 
men  for  sending  the  debates,  bat  never  lor 
communicating  die  votes :  and  what  the^  may 
do  by  writing,  that  they  may  do  by  pmtingf. 
Why  then  might  not  the  citisens  of  jLondon, 
who  by  custom  choose  those  oommoB  comcii 
men,  well  desire  to  know,  and  might  wcIIIdmtw 
what  thev  had  done  ?  and  then  what  they 
mig^  do  by  writing,  they  nnght  by  nriati^*; 
tor  that  is  but  aimther  way,  thoafii  a 
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own  |irop^  person,  and  x\pt  as  to  the  name  of 
coi:poration ;  nor  can  tl^e  corporation  do  a  per- 
sonal wrong  to  another ;  nor  can  they  coronnt 
treason  or  felony  as  to  the  corporation,  nor 
against  any  other  perwm.  And  if  a  writ  of 
debt  be  broii^t  against  the  mayor  and  com- 
monalty, or  omer  such  body,  upon  an  obliga- 
tion, and  they  plead  it  is  not  then*  deed,  and  it 
is  found  their  deed,  they  shall  not  be  imprifiooed 
as  another  single  person  shall.  The  same  law 
is,  if  they  are  fbund  disseisers  with  force,  they 
shall  not  be  impifisoned.  nor  in  a  writ  of  rarish- 
mentof  ward  shall  th^  either  be  imprisoned, 
or  abjure  the  realm ;  for  such  a  body  is  but  n 
name,  to  which  such  an  act  cannot  be  done. 
So  says  Catesby  in  the  same  book  ;  In  a  writ 
brought  against  them  no  Capi^  shall  issue, 
because  tliey  are  but  as  a  dead  person  in  law ; 
and  Ihe  appearance  uoon  alpapias  cannot  be 
otherwise  than  personal.  And  so  to  this  pur- 
pope  says  the  chief  justice  there ;  If  this  body 
will  do  any  thing,' it  must  be  done  by  writing. 
And  all  along  it  is  the  tenor  pf  the  wnole  case, 
that  a  corporation  cannot  commit*  treason,  or 
any  other  crime.  But  the  reason  of  the  thing 
isabore  any  authority.  Suppose,  that  they 
under  their  common  seal  should  commit  trea- 
son, and  you  bring  an  indictment  of  treason 
f^ainst  the  mayor,  commonalty,  and  citizens 
of  the  city  of  £ondon,  what  judgment  shall  be 
erren  against  them  in  their  corporate  capacity  P 
What  ?  It  shall  be,  that  '  Suspendatur  per 
'  cottum  corpus  politicnm.'  And  then,  wbat 
execution  shall  be  done  upon  that  sentence  P 
What  ?  must  they  hang  up  the  common  seal? 
Nothing  else  you  can  do  can  affect  th^m  ;  but 
in  their  priTate  capacity,  there  they  may  be 
punished  as  single  persons. 

A  penal  statute  says,  that  he  or  she,  that  of- 
fends against  the  law,  shall  forfeit  so  much,  or 
incur  silch  a  peualty :  J%  a  corporation  male,  or 
female,  that  it  should  come  under  such  a  pro- 
Tision  ?  But  the  real  reason  of  the  law  is  this, 
it  is  a  ciril  being,  it  is  Em  civile^  it  is  Corpus 
poliiicum ;  it  bttb  civil  qualities,  but  it  hath  no 
moral  qualities  ;  and  ail  offences  consist  in  tbe 
immorality  of  them,  and  there  must  be  malice 
to  make  that  immorality.  No  words  or  acts  ' 
are  treason  or  felony,  unless,  there  lie  a  traite- 
Toos  mind,  or  a  felonious  nijnd ;  and  therefore 
a  madman  cannot  be  guihy  of  treason  or  felony. 

Serjeant brought  an  action  for  these  words, 

that  he  had  spoken  treason  ;  it  was  moved  in 
arrest  of  judgment,  that  this  cannot  be  action- 
able ;  for  he  might  speak  treason  in  P^^^j?  ^ 
case:  Ayl  that  weic  well,  said  they,  if  it 
could  be  understood  so  ;  but  we  must  intend  it, 
that  he  spoke  treason,  as  his  own  words  ex  cordt 
suof  which  makes  it  treason  ;  for  treason  con- 
sists in  the  imroora^ty  of  the  mind. 

Another  reason  is  what  Pi|;ottsaid,  as  I  said 
before.  That  a  corporatu>n  is  but  a  name,  an 
ens  raiianiSi  a  thing,  that  cannot  see  or  be 
seen,  and  indeed  is  no  substance,  nor  can  do 
or  suflfer wrong,  nor  anj thingwhore a  cor- 
npral  aippea^ance  is  reqiudte.  wfaat  my  lord 
Dyer  says  in  Moor  68,  that  he  never  saw,  is, 
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lu^Ue  and  compendious  way,  of  exhibiting 
eny  thing  that  vqu  would  have  go  to  many. 
And  if  it  be  lawful  to  impart  it  to  all  the  o^* 
and  all  the  city  does  know  it,  though  it  does  go 
ibrther,  it  is  no  matter ;  for  what  is  known  to 
London,  may  very  well  be  known  to  all  the 
nation  besides,  without  offence,  if  it  did 
;^o  further.  Besides,  it  shall  never  be  intended 
Xt  was  nublished  further,  or  that  any  others 
knew  of^  it ;  for  it  is  said  to  be  published  in  the 
parish  of  St  Bdchael  Bassishaw,  in  the  ward 
of  Bassishaw,  and  that  is  in  Ix)ndon,  to  the 
citizens  of  London,  and  so  they  only  talked  of 
h  amon^  diemselvos.  Besides  the  main 
lliiiM^  which  I  ffo  upon,  is,  if  there  be  no  ill 
la  t;ne  thingitseif,  Ae  ea  inientione  can  make 
no  aime  by  a  bare  f  fBrmation,  which  w^  deny ; 
end  if  it  mijgfiit  be>^eU  said  or  done,  it  is  law- 
ful to  print  It,  an^  the  publication  is  no  ofCsnce 
neither. 

ftfy  lord,  the  next  point }.  come  to  is  this, 
that  a  corporation  cannot  possibly  commit  a 
capital  crime,  or  any  other  crime  against  the 
l^eace :  And  I  shall  offer  this  dilemma,  either  it 
Was  done  seditiously,  or  not ;  if  not,  then  ^ere 
is  no  sufficient  assignment  of  a  cause  of  forfei- 
ture :  if  it  were,  then  it  is  a  crime  for  whidi 
ibe  offender  is  indictable ;  and  that,  I  say,  is, 
absolutely  impossible  for  a  corporation  to  be 
ffuilty  of;  And  here  I  will  throw  in  also  that 
onsiness  of  the  toll ;  and  I  will,  for  argument's 
aake,  admit  the  taking  of  a  wrongful  toll  to  be 
robbery,  and  then  let  the  argument  go  on.  I 
"have  Keard  it  said  within  the  bar  occasionally, 
that  a  corporation  is  intrusted  witli  the  gtwem- 
ment ;  and  that  they  may  comnlit  treason, 
and  raise  sedition,  as  rar.  Solicitor  hath  said ;  1 
suppose  it  must  be  under  their  great  seal :  But 
I  confess,  I  believe  it  is  rather  spoken  to  amuse 
than  to  satisfy :  But  I  really  thmk  it  is  no  ill 
par  unjtistly  thing  for  m6  to  say,  nor  against 
the  government  to  affirm,  that  it  is  imposssible 
a  corporation  can  commit  treason,  or  that  it  b 
intrusted  with  the  government  in  any  such 
kind. 

But  first,  my  lord,  I  shall  shew  you  what 
opinion  former  times  had,  and  that  because 
such  ari  opinion  as  this  hath  been  broached  of 
late  days. 

L.  C.  J.  Mr.  Reeorder,  will  you  he  much 
longer  ?  Bemuse  I  most  sit  here  at  Niii  prim 
this  aflemoon,  and  yet  I  would  fain  hear  the 
argument,  if  it  would  not  lie  too  lung. 

Mr.  Recorder.  No,  my  lord  :  I  have  almost 
done,  and  will  cut  short 

In  SI  E.  4.  fel.  13.  b.  it  is  said  by  Pigott, 
th^t  a  mayw  has  tivb  ablities;.  the  one  to  his 
own  use,  to  make  and  to  grant,  and  to  do  as 
another  natural  person  docs ;  ai^d  tlien  tlie 
.  mayor,  as  mayor  and  commonalty ,  hath  ano- 
ther capacity  to  their  common  use  and  profit ; 
and  that  is  but  a  name,  an  ens  ruLionisy  a  diing 
that  cannot  be  seen,  and  is  no  substance ;  a^ 
^r  tJiis  nan^e  or  corporation,  it  is  impossible 
tbey  can  do  or  suffer  any  wrong,  as  to  be  beat 
orjEe  beaten,  as  such  a  body;  but  the  wrong  is 
Hiade  to  every  member  of  *the  body,  as  to  liif 
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I  balievCy  true  in  genenl,  what  no  man  erer 
did  see,  thai  a  oorporalion  ooaM  ba  bound  in 
a  recogpaisanoe  or  ftalute  merchant ;  and  why  ? 
because  it  must  be  acknowledged  in  penoo : 
and  10  in  this  case,  the  guilt  fblTowa  tne  per- 
son, but  cannot  a  mere  capu»ty.  Inallcnmca 
the  offender  must  appear  m  person,  and  plead 
in  person,  and  suffer  in  person ;  bat  you'  can 
never  bring  the  mayor,  commonalty,  and  citi* 
sens  into  gaol,  to  appear  and  plead  to  an  in- 
dictment, to  receive  a  judgpnent,  or  sufler  exe- 
cution. Can  a  body  politic,  thai  is  invisible, 
appear  in  person  ;  but  then  there  is  this  ffreat 
objection :  oy  this  meatfS,  they  say,  if  uiere 
be  no  punisliing  of  them,  tliere  is  no  govern- 
ment, and  they  may  commit  treason  under  the 
great  seal,  they  may  raise  armies,  and  insti- 

gite  a  rebellion,  and  all  with  impunity.  My 
rd,  I  say  no,  and  I  giv^two  answers  to  it, 
that  are  not  to  be  repUed  to  ;  and  the  first  is 
this: 

1.  Ill  these  persons,  that  are  met  together, 
though  they  are  met  carporuliter^  in  their  cor- 
porate capacity,  for  the  acts  of  the  corporation 
at  thai  tune ;  yet  when  they  go  out  of  their 
corporate  buaineas,  and  commit  treason  or  fe- 
lony, the  cr^me  does  not  cgredi peruHuu^  every 
one  of  them  is  a  traitor  or  a  telon ;  and  not- 
withstanding they  appeared  there  under  the ' 
frolenoe  of  a  corporation,  yet  they  are  all  li- 
able in  their  private  several  capacities,  every 
one  of  them  must  be  indicted  peraonally,  and 
•ttflbr  nersonafly :  for  yi 
do  sucn  a  thing,  it  is  out 
corporation ;  and  they  must  answer  ibr  their 
own  particular  offences.    But, 

t.  I  hare  another  answer  to  give  lo  it. 
This  objection  Is  to  be  retorted  on  the  other 
aide,  tl»t  if  a  corporation  authorize  the  levy- 
ing of  war  under  their  common  seal,  they 
shall  be  affected  by  it  in  their  politio  capacity, 
and  are.  liable  to  tne  law  in  thaiomacity  only, 
aiul  must  suffer  in  that  capacity  omy :  and  the 
consequence  of  thai  is,  Uiev  are  discharged  in 
their  private  ci^iacity ;  and  this  is  a  law  of  in- 
demmty  and  protection  for  all  crimes ;  for  a 
man  cannot  be  liable  two  ways  for  treason,  or 
felonj,  or  any  other  crimes :  if  he  be  not  li- 
able m  his  private,  he  is  in  his  public  capacity ; 
tf  not  in  his  public,  he  is  in  his  private.  And 
what  is  the  consoqnence  of  that  ?  This  is  a 
dispensation  for  a  corporation  met  together  in 
a  body,  to  do  any  illegal  thing,  or  to  commit 
any  coormoua  crime;  for  ticking's  counsel 
say.  this.  We  are  responsible  for  it  in  our  po- 
litic capadty ;  and  what  execution  can  then 
be  done  to  punish  that  oorpoimtion  with  such  a 
punishment  as  the  law  innicts,  that  is,  impri- 
'  soiiment,  or  death,  any  more  than  upon  an 
action  of  debt  brought  against  them  upon  a 
^nd,  and  non.  etijuctum  pleaded,  and  found 
'for  the  plaintiff?  Can  they  be  imprisoned? 
and  the  Tike.  So  limt  this  shall  proloct  and 
ohelter  them  in  the  commission  of  any  capital 
offence ;.  for  if  they  are  to  suffer  for  it  as  a 
aorporation,  vou  must  take  judgment  against 
thf iD»  ■■  the kw  giveiiti  and  BOW  wflT  that 
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btdone  agmlMtaninnsihlebody?  WhatwiB 
be  Uie  execution  against  the  Corvoa  P^ditkniD, 
that  can  neither  see  nor  be  seen  ? 

I  think  this  mighty  plain ;  and  I  must  eon* 
fess,  I  wonder  how  it  could  ever  enter  into  tho 
mind  of  any  man,  thai  a  corporation  oookl 
commit  a  corporate  crime.  I  have,  as  it  be- 
came me,  in  regard  of  the  duty  of  ray  plnee, 
and  before  that,  for  my  own  learning,  renii 
Stamford's  Pleas  of  the  Crown,  my  lord  Coke's 
4th  Institutes,  Pookon  de  Pace  Regpi,  my 
lord  Halea's  Plena  of  the  Crown,  I>alloR^ 
Justico  of  thePfeace,  and  other  books  on  tWi 
subject ;  but  I  defy  sny  man  to  shew  me  in 
any  of  thooe  treatises  concerning  criimnal  mat* 
ten,  any  resolution,  thai  ever  a  corpomtioB 
could  be  ao  concerned,  that  theyshaald  bo 
brought  before  a  jostico  ofbeaoe,  or  jpioeeeded 
against  upon  any  law  for  traason  or  felony,  cv 
be  hanged  in  their  political  capacity. 

Mj  kml.  I  shall  conclude  all  my  diaoo^aa 
of  thia  kmd  (and  I  have  alraoet  done,  becanae 
I  perceive  I  incroach  upon  yoqr  patitnee)  with 
an  obaerration  I  have  made*  upon  the  19  H.  7, 
c.  7,  and  it  is  the  statute,  that  makca  provi- 
skm  against  corporationa,  diat  made  bye-lawa 
against  the  prerogative.  That  statute  saya, 
TLtsomecoVponiLnsdid  so;  now  an  ^^ 
offence  than  that,  aure,  cannot  well  be  de- 
scribed ;  and  there  that  law  says,  diai  thooa 
that  do  so,  that  make  such  bye-Uws  againat 
the  prerogative,  ahall  forfeit  for  ao  doing,  for 


when  they  go  aoout  to  I  evaV  offoice,  40/.  unless  they  are  confimed 
It  of  the  business  of  the    b^  tne  chancellor  and  treasurer,  and  cfaief  jua- 


tices,  or  any  tturee  of  them.  Now  ta  wlmt 
purpoae  was  this  statute  made ;  if  the  making 
of  an  ill  by-law  (and  worse  cannot  be  than  a 
by-law  against  the  king's  prerogative)  ahonld 
be  a  forfeiture  of  the  boog  of  a  corporation  ? 
How  vainly  did  the  king  and  parliament  em- 
ploy tiiemselves  to  make  a  statute,  that  a  eor* 
ooration  should  forfeit  401.  for  sndi  ta  of- 
fence? No  man  will  say  they  had  rather  take 
that  penalty  than  another,  when  diey  miffbt 
have  a  greater,  if  a  greater  could  be  nad  by 
law.  Ifthey  might  uive  had  a<  Quo  WoRanlo^ 
and  thereby  destroy  the  corporation,  sorely 
they  would  not  have  stood  for  the  poialty  oif 
40^  for  they  might  easily  have  got  mora 
money :  No,  they  might  lusve  said.  We  will 
never  pass  it  by,  unless  you  will  give  ua  4,0006 
or  a  fin-  greater  sum ;  nor  shall  you  have  your 
oorporataon  again,  without  you  give  us  a  conf* 
sklerable  recompence  for  it.  And  whoi  the 
process  and  the  proceedings  were  ao  expeda- 
tiona  and  easy  jto  come  at  in  a  Quo  Warrsnto, 
as  it  was  easy  in  thooe  days,  why  should  Aey 
put  the  Idttff  to  the  delays,  in  an  action  of  dm 
for  so  smau  a  penalty  as  40/  ?  So  that  I  take 
it  to  be  a  dueet  judgment  of  die  parliament  in 
that  case,  that  no  corporation  should  or  could 
be  forfeited  for  the  niajung  of  any  by-law  that 
was  irregular,  though  it  were  even  against  the 
kin^s  prerogative. 

But  to  haSken  to  a  concbiaion,  I  have  all  thia 
while,  mr  lord,  supposed,  that  the  mayor, 
commonalty,  and  dtizeos  oi  London  hayeoone 
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Owi:  Both  is  not  to;  tliitkiioitheacl«faie 
mayor,  oommonahy,  md  dtiaeos,  it  ii  not  the 
fjwo  bondredth  part  oft*  the  MrpjoralioDy  it  is  but 
Uie  ect  ot -the  oommoiA  ooniiGil ;  and  we  have 
diatiiigaiihed  ouradves  by  pleading,  that  it 
does  oot  oooBiBt  ot'  above  9M),  when  the  city 
oootaius  above  50,000.  I  miut  confen  the 
oouucil  is  not  taken  notice  of  inuoh  in  law  \  as 
is  seen  in  Warren's  caer,  2  Crook  540,  and  3 
Rolls  118.  Warren,  bang-  one  of  the  oonunoD 
council  of  Coventry,  and  oisptaced,  sued  out  a 
writ  of  restitution ;  aod  upon  that  writ  it  was 
rfitumed,  that  hy  custom  tbe  city  mip^t  plaee 
aod  displace  oij  libUum;  they  there  bdd,  that 
the  cnstom  was  good :  But  it  is  not  so  of  a 
fieeman  or  alderman,  because  be  hath  a  free- 
hold ;  but  a  common  council  is  a  thing  colla- 
teral to  a  corpofatioB,  and  the  office  of  a  com- 
mon council  IS  nothing  but  only  to  give  assist- 
ance and  advice,  which  they  may  refuse  at 
their  pleasure.  In  £stwid&*s  case  m  Style  S3, 
and  S  Rolls,  456,  it  is  said.  That  it  is  a  place 
merely  by  custom,  and  that  the  conunon  coun- 
cil is  properly  but  only  a  court  of  aovice ;  and 
.my  lord,  you  shall  never  intend  more  than  that 
they  were  a  court  of  advice :  All  the  rise  of 
their  power  is  but  bv  custom,  and  that  custom 
is  pleaded  to  give  advice  for  the  benefit  of  the 
city,  and  make  by-laws  for  tbe  good  of  the 
corporation ;  and  tluU  is  confisssed  by  the  de- 
murrer, and  you  shall  intend  no  more  than 
what  is  opened  in  the  pleading. 

And  toen  it  is  evident  this  was  done  by  a 
▼ery  small  part  of  the  citizens  of  Lond<ni;  and 
that  does  no  way  affect  the  whole  corporation 
sure.  In  James  Bagg's  case,  1  Rolls  ml.  326, 
it  is  said.  That  if  a  pf^tent  be  procured  by  some 
persons  of  a  cor|KM*ation,  ami  the  ^freater  part 
do  not  assent  to  it^  that  shall  not  bind  a  corpo- 
ration. And  if  so  be  a  cliarter  sealed,  and  sent 
Sthe  king,  because  not  accepted  in  pui$^  by 
B  greater  party,  bind  not,  shall  an  act  done 
b]jr  a  &w,  and  an  act  done,  that  tends  to  a  for- 
feiture, bind  the  whole  in  point  of  their  bemg  ? 
There  is  no  ground  to  say,  that  the  common 
oouncil  represents  the  city,  no  more  than  a 
counsel  does  his  dient,  or  an  attorney  his  mas- 
ter ;  only  as  far  as  is  tor  the  boiefit  of  the  city, 
the V  are  chosen  and  intrusted  to  make  by-laws ; 
if  they  offend,  they  are  but  ministers  and  offi- 
cers, and  so  they  are  within  the  statute  of 
£dw.  3,  which  I  mention,  though  1  thiidt  we 
have  no  need  of  that  in  the  case  to  hel^  us ;  if 
they  mak^an  unreasonable  by-law,  it  is  void, 
una  every  man  that  is  aggrieved  by  it  may 
havehis  remedy,  may  bring  his  action.  Shall 
you  supply  this  by  an  intendment,  that  they 
Dave  such  a  relation?  ^hat  they  are  the 
representatives  of  the  city  of  London?  that 
they  have  a  posver  U>  mrfeit  the  oorpora- 
tioA  ?  No,  my  lord,  by  law  they  are  part  of 
the  cor^ratioo,  but  tney  have  no  such  power 
to  forfeit  the  corporation.  A  custom  shall 
never  be  construed  to  enable  a  nsan  to  do  a 
wAmg ;  and  a  great  ivrong  it  is,  that  they  that 
are  trusted,  and  trusted  out  fbr  a  year,  and 
tmsted  but  for  the  good  of  the  oorporationi  of 


whidi  they  are  part,  shouldgive  up  the  beinf^ 
or,  what  IS  wofie,  forfeit  theMng  of  that  cor* 
poration.  The  custom  of  Kent,  that  makes, 
an  infant  capable  of  making  a  feoffincnt,  shall 
never  enable  an^  infant  tenant  in  tail  to  make 
a  feoffineot,  so  as  to  work  a  discontinu- 
ance of  the  estate  tail,  and  put  the  heir  to  his 
Formedon.  Every  illegal  act  of  their's  is  be- 
yond their  oomnussioo,  and  a  nullity  of  that 
IS  all  in  respect  uf  themselves ;  and  it  is  as  if 
they  had  never  done  it  as  to  th»corporation,.for 
they  are  by  no  means  tbe  corporation;  for 
tliough  they  use  the  common  seal  in  soSne 
cases,  at  other  times,  so  do  the  court  of  alder- 
men in  other  cases ;  but  it  is  only  in  other 
cases  wherein  they  are  particularly  intrusted. 
If  an  act  of  common  council  say,  that  I  shall 
have  such  and  such  Lands  of  tW  city's,  that  act 
siguities  nothing,  but  as  a  direction  and  advice; 
when  it  is  under  the  common  seal,  it  is  an  act 
of  corporation,  aud  proceeding  by  advice  of 
common  council,  it  binds. 

Now,  my  lord,  this  is  tlie  more  unreason* 
able,  because  we  know,  that. the  practice  of 
tlie  common  council  iu  London  being  to  advise 
ibr  all  the  inhabitants,  they  are  chosen,  by  the 
unfreemen  as  well  as  others ;  and  it  is  a  strange 
thing,  that  they  should  have  a  capacity  to  give 
away  the  liberty  of  the  citizens,  when  tlK^  are 
chosen  by  others  as  well  as  them.  They  had 
no  such  trust  for  them ;  nay,  all  trust  they 
had  was  to.  keep  their  liberties,  and  not  to  des- 
troy them.  Has  any  man  a  trubt  to  destroy 
himself?  Sure  no  man  is  trusted  by  God  him- 
self to  be  Felo  de  se.  And  certainfy  then  you 
can  never  understand  it  to  be  in  the  nature  of  a 
trust  to  destroy  another ;  and  the  least  citisen, 
my  lord,  has  as  much  and  as  true  aa  interest 
in  the  corporation  of  the  city  of  London,  as 
the  greatest:  And  fherefore  S50,  if  they  ha4 
been  much  the  greater  number  of  the  citi- 
sens,  would  sigmfynothmg  to  the  rest  ofth« 
body. 

My  lord,  I  shall  only  say  this  little  more ; 
Here  is  no  crime  charged  r«atinff  to  them  as  a 
corporation :  Here  is  mdeed  a  mie  word  iised« 
that  we  did  this  '  contra  ^uciam  in  corpora 
*  politico  repoaitam ;'  butallthisisbutaninm'- 
ginary  .trust,  the  king  never  gave  them  a 
newer  or  authority,  or  mtrusted  &cm.to  make 
by-laws  that  were  unreasonable ;  he .  gave 
them  a  power  to  make  reasonable  by-laws, 
and  so  be  does  every  corporation.  And  the 
same  law  that  gave  them  the  power,  limits 
that  power,  and  says,  if  they  go  beyond  that 
power,  it  is  a  nulbty.  And  mese  acts  rebite 
nottotbem  as  a  corporation;  the  Petition  Js 
not  80  much  as  said  to  be  against  atiy  trust  le* 
posed  in  the  corporation ;  certainly  tnere  never 
was  any  such  trust.  Did  ever  the  king  intrust 
them  to  advise  him  about  the  matters  contained 
J  in  the  Petitioa  ?  And  If  not,  then  it  b  not 
contra  fiduciam  i  therefore  it  relates  to  parti* 
cular  persons :  If  it  be  an  offence,  I  hope  it  is 
none  of  the  corporation's. 

But  then  the  levying  of  money^  that  is  am* 
tru  fiducUmi  they  took  ii^  thcgi  aa  U* 
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legpal  and  ii^iiMt  pawer  in  the  oomoKNi  MUMil. 
Sfippoae  H  «>,  bow  does  this  belong  to  the 
o^|H>nitioo  P  It  h  an  incroaohment  upon  pra- 
pferW,  it  is  the  moat  arbknury  thing  in  the 
world.  Whether  they  have  the  mancct,  and 
the  dominion  of  it,  or  not,  is  matter  of  fiust, 
and  being  pleaded,  is  oonraned  b^  the  demur- 
rer:  And  then  for  the  power  or  making  by- 
lawil,  thai  is  a  thing  that  cannot  poesiUy  oe 
taken  from  them  whiK  they  are  a  corporation ; 
it  is  tliat  which  must  be  in  them  as  a  corpora- 
tion, like  the  faeuhy  of  reason  in  a  man,  to  ex- 
press his  resolutions  by.  And  it  is  no  more, 
than  if  a  man,  that  has  a  market,  bid  his  ^er- 
raut  go  and  remove  such  as  have  stalls  there, 
tudess  they  will  pay  so  much.  That  direction 
is  as  good  a  law  as  this,  and  as  bad  a  law  as 
this,  and  no  more.  Tlierc  is  nothing  else  in  it 
but  the  dhvction  of  the  officers,  what  they  shall 
do  in  the  ordering  of  the  markets,  and  disposing 
of  the  city's  property. 

Then  as  to  the  formal  method  of  expressing 
themselves,  whether  it  be  by  act  of  common 
council,  or  under  the  common  seal,  or  by  their 
natural  voice,  it  is  all  one,  it  is  not  a  thing  that 
eoDcems  them  as  a  body  politic :  but  if  it  were, 
illegal  and  mistaken,  1  say,  the  penahy  is  only, 
that  it  shall  be  void.  What  the  common 
eouncil,  nay,  what  the  corporation  does  within 
the  limits  of  its  authority,  is  good  ;  what  be- 
yokid  that  it  does,  be  void.  If  I  command  my 
servant  to  distrain  for  rent,  and  he  kilb  a  man 
is  tiie  doing  of  it,  this,  as  to  me,  is  void ;  but  a« 
to  himself,  thai  is  chargeable  upon  him.  And 
what  1  say  of  the  common  ooumal,  I  say  of  the 
corporation  itself,  that  it  is  a  capacity,  and  a  li- 
mited capadf  y ;  it  is  the  act  of  the  memben,  not 
•f  the  corporation,  if  they  do  wrong.  The^com* 
RNm  council  can  act  for  tlic  good  of  the  city  and 
the  city  can  do  no  more,  if  they  themselves 
should  meet.  Croke,  Eliz.  fol.  85.  the  queen 
■lakes  k  lease  for  years  of  lands  to  the  men  of 
Chesterfield,  by  the  name  of  Aldermen,  and 
they  by  that  name  grant  all  their  interest  to 
Clerk ;  sAys  that  book,  this  is  void :  for  the 
^neen  granting  them  a  lease  as  to  the  aldermen 
•f  ChesteHield,  this  makes  them  a  corporation, 
and  gives  them  a  capacity  to  take,  but  not  to 
grtttt.  And  so  Rolls,  Abr.  1.  p.  513.  And 
uerefore  no  cot*poration  is  to  be  considered  as 
a  IMrporation,  but  only  when  it  acts  according 
tb  the  capacity  allowed  to  it ;  and  as  to  the 
rest,  it  all  tiM^ns  into  their  private  capacity,  but 
it  aliects  not  the  body,  nor  hath  any  such  re- 
lation as  to  bind  it. 

My  lord,  all  the  question  here  is.  Whether 
there  shall  be  toch  a  person  m  eue  as  tiiis  cor- 
poration ?  Whether  the  city  of  London  shaU 
subsist  as  such  a  person,  to  sue  and  be  sued, 
to  plead  and  be  fanpleaded?  There  is  nothing 
M^  government  or  mifegovemment  in  the  case ; 
imt  it  is  all  about  our  capacity,  and  nothing  ebe , 
wbethrv  we  shall  be  defendant  or  piainttiTia 
•oy  court     f 

My  lord,  Magna  Charta,  and  aM  the  other 
aou,  that  hove  gone  in  confirmation  of  it,  shew 
the  grent  care  sf  th^^evemmeat  in  all  ages  to 
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pnaervathecityof  LoodoB;  and  I  bak  upa^ 
them  as  so  many  declaratkma  af  the 
taktv  of  it,  and  of  all  other  eorporanaaa 
shaH  use  a  atraage  aigumeat  perhaps  at 
bearing,  but  it  is  to  me  a  great  evidence  lor 
that  Magna  Charta  does  not  confirm  oi 
but  our  liberties  and  privikegea  ;  it  says, 
the  ctt\'  of  London  shall  have  all  its  lib 
it  oonnrms  iu  lects,  its  markets,  and  all  11 
thingi,  that  is,  it  confirms  all  that  it  baa ;  it 
has  not  saved  indeed,  ii'a  coraoration  indeed  ha 
built  upon  a  corporation ;  but  that  puticalar 
liberty  may  he  destroyed,  as  that  of  Bridewell, 
and  the  like  ,  but  it  dues  more  than  oonfim 
its  being,  for  it  dues  iraplicity  decfauv,  that  tkad 
was  impossible  to  be  forleited :  they  ooi^&mii  whai 
needed  confirmation ;  but  for  their  bemg  teew 
was  no  need  of  that ;  it  only  confirmed  the  ais- 
pervenient  liberties,  without  which  it  mi|^t  ha 
a  corporation ;  but  «s  to  its  being,  it  naaddiad 
not  with  that«  And  if  it  were  net  so,  it  wwa 
an  unreasonable  thing,  that  we  should  hare  aa 
many  acts  of  parliament,  that  giva  such  par- 
ticular powers  to  the  mayor  and  eomaBonalty  af 
Londoi);  and  scarce  any  act  of  pailiameatv 
that  relates  to  the  public,  but  London  is  men- 
tioned, and  taken  care  of  in  it.  Are  not  all 
these  derlaratioa5,  that  London  shoukl 
for  ever  ?  Would  not  any  one  have  said 
ray  what  do  you  pot  such  confidence  in 
on  for  ?  There  is  npt  such  a  fickle  thing 
the  earth  as  the  being  of  the  corporation  aC 
London.  If  they  lay  but  6d.  upon  a  joint  of 
meat,  they  are  gone,  and  there  is  not  a  OMmth 
in  the  year  but  they  forfeit  their  being. 

The  act  for  administration  hath  a  praviaa, 
that  says,  it  shall  not  extend  to  London :  Wbj 
does  any  man  think,  that  this  law  was  not  ia* 
tended  to  be  as  perpetual  for  Lpndon,  as  far 
other  parts  or  the  kingdom  ?  They  did  aNit 
question  but  London  would  be  acorporatian  aa 
lons^  as  £ntfUnd  was  England.  It  would  ba 
a  Krange  tninff  in  the  example  of  it,  thai 
tlie  world  should  be  tauffht  by  one  inslaaea, 
that  a  corporation  can  be  ruined,  when  sa 
many  people  put  Uieir  trusts  in  those  corpora* 
lion,  and  so  many  vast  inheritances  depend  upon 
them.  And  1  think  the  king  and  the  goreroinant, 
or  those  yuu  call  so,  are  mcire  concerned  to  pn^ 
serve  Loudon,  than  all  the  persons  that  are  in 
it.  I  would  not  speak  it  in  this  place  by  way 
of  argument  for  my  client,  but  1  think  1  com 
maintain  it  in  all  places ;  only  1  hopa  attd  be* 
lieve  I  shall  have  no  need  for  it. 

My  lord,  all  innovations  (as  this  must  oer* 
tainly  be  a  very  great  one)  are  dangert^us ;  tbia 
firame  of  government  baa  lasted  and  been  pre* 
serve^  for^any  hundreds  of  years,  and  I  napa 
will  be  so  as  loug  as  the  world  endurea. 

My  lord,  I  am  sensible  I  need  your  patieaci^  | 
but  I  have  just  done.  Here  is  a  diar^  thai  Ims 
very  little,  indeed  there  is  nothing  in  the  maU 
ter  of  it ;  but  the  weight  and  consequaacea  ara 
fitter  to  be  meditated  upon,  than  spokeo  aC 
And  therefore  for  these  reasons  I  do  pray»  thai 
these  liberties  may  be  adjudged  to  us,  ahd  lf% 
nay  be  diismissseif  outof  this  aauit* 


,  NoWyViylofdfifvoBrloidBhif  please,  I  win 
gafA  •09wet  to  Mr.  SoHcitor'tsiitlionties, 

lArd  Chief  Juitiee.  1  ftoppose  you  do  intend 
to  argue  it  ag^in,  and  tberetbre  tnere  will  not 
betomuch  heed  of  that  now;  besides,  it  ia  late, 
and  I  cannot  ataj. 

Mtomey  GeneraU  My  lord,  I  think  it  may 
be  Tory  proper  to  have  one  other  ugnment,  the 
fitat  week  in  Easter  term. 

Lord  Chief  Justice,  T^e  what  day  yon  will, 
Mr.  Attorney. 

Aiiorney  General,  Let  it  be  the  first  Friday 
in  the  term,  if  you  please,  my  lord. 

Lmrd  Chief  Justice.  Let  it  be  to.  Look  yon, 
Mr.  Reoorder,  1  perome  you  do  ajpree,  that 
the  Petition,  settuM^  forth,  that  the  kinfi^hanng 
prorogued  the  paniament,  and  thereby  that 
common  justice  bad  reeeiTedintermption ;  yon 
kmvo  justified  in  your  plea,  (I  toc^  it  always  to 
be  so)  and  now  at  the  bar,  that  the  king  by  the 
'  m  did  interrupt  the  jnAioe  of  the 


[r.  Recorder.  No,  tM>,  my  lord :  then  I 
hare  reason  to  speak  ygain,  to  make  myself 
rightly  understood. 

Lord  Chirf  Justice.  Why,  look  you,  yon  do 
agree,  that  tne  king  had  proro^fued  the  parlia- 
ttient,  and  thereby  that  public  justice  was  in- 
ierrupled ;  if  that  wei«  so,  by  whose  means, 
and  by  whom  did  the  public  justice  receire  in* 
terruptioa,  if  not  by  the  king  ?  I  did  take  it  to 
he  so  really,  and  that  you  had  justified  it. 

Mr.  Recorder.  My  lord,  I  do  agree,  as  we 
say,  and  the  king  himself  said,  that  these  acts 
Were  not^mssed,  nor  the  Lords  tried  ;  and  so 
justice  was  not  done  :  and  I  would  ask  your 
lordship,  or  any  other  indifferent  person,  whe- 
ther iustice  were  done,  or  necessary  provision 
for  these  things  made,  if  those  bilb  were  un- 
passed  ?  if  it  were  so,  (t  is  a  natural  truth, 
that  thereby  the  trial,  and  acquittal,  or  con- 
ilemnation  of  the  Lords  was  interrupted  ;  and 
so  was  the  security  of  the  king's  person,  and 
the  Protestant  religion,  the  bills  not  being 
passed.  For  the  king  calls  upon  the  pftrlia- 
ment  to  pass  them  the  next  session,  therefore 
they  were  not  passed  in  the  former  session. 
This  is  by  no  means  a  charging  of  the  inter- 
ruptkm  of  justice  upon  the  king  ;  every  great 
thing,  that  is  done  by  the  king,  may  have  a 
prejudicial  influence,  It  may  be,  as  to  some 
|MUlicularB  ;  but  to  say,  that  thereby  justice  is 
mterrnpted,  is  not  to  char^  any  blame  upon 
the  king  ;  because,  though  it  may  be  prejudi- 
cial in  one  particular,  yet  it  may  be  useful  to 
the  public.  No  doubt,  if  the  king  do  prorogue 
the  parliament  for  never  so  great  ends,  and  ne- 
cessary causes,  yet  if  I  have  but  one  bill  |iass- 
ing  there,  suppose  it  be  a  private  bill  about 
naturalixatiott,  or  the  Kke^  if  a  prorsgation 
oomes,  it  is  naturally  true,  that  that  islnter- 
rupted ;  bat  that  is  not  laying  a  Uame  upon 
the  king. 

Lord  Chief  JusHee.  May  it  be  teid,  that  the 
public  justice  is  tnterrupted;  if  a  biH  fbr  natu- 
fsHzation,  ortheltke,pa89notbe<bretfae  pro- 
nffattoDf  I  ^le^  it  Im thla  only,  thitOiey 
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that irgiie  next  nay  tbdak  upon  ilb    TliePili* 
tioB  dcMS  say,  diat  the  pobhe  justice  was  in*' 
tenrupted:  did  they  mean  it  was  true  P  or  did^ 
th^  mean  it  was  not  true  ?  If  they  did  meaa 
it  was  trae,  then  you  Imve  done  well  to  justify^ 
it,te  say  it  was  so,  and  the  king  had  done  amiss 
in  proroguing  the  parliament.    Yet  it  seems, 
the  common  coancil  of  London,  neither  by* 
charter  nor  prescription,  had  any  right  to  eon- 
troul  tbekine,  nor  to  be  of  the  kill's  councit' 
neitiher ;  and  therefore  it  was  a  matter  purehr 
dehors,    if  the  matter  were  not  true,  why'^ 
you  put  in  your  Petition  f  If  it  be  true,  justifir 
It,  if^you  can.    But  here  is  the  matter;  1 
would  have  a  ^pood  answer  given  me  to  ihrm 
point :  the  Petition  was  to  Uie  king ;  if  so  b^ 
the  Petition  bad  been  delivered  to  the  king,  (as 
it  may  be  it  was)  it  was  but  one  single  Petition 
to  the' king  ;  that  might  be  weU  enoiigfa,  if 
there  had  been  no  more  in  the  case,  it  is  very 
possible  it  might  not  have  been  a  question  at 
this  time:  bntpray, -I  would  know  of  Aem 
that  ai^^  next,  by  what  law  or  authority  it 
was,  aqd  what  was  the  meaning  of  it,  that  tnat 
which  did  not  require  two  clerks  to  write,  in 
order  to  its  being  pi^sented  to  the  king,  must 
be  printed  ?  By  what  law  is  it  to  be  justified  f 
the  printing  and  publishing  of  this  Petition, 
and  sending  it  all  over  the  nation,  whereby  the 
mayor,  aklerroen,  and  common  councU  of  the 
city  of  London,  dk>  let  all  the  nation  know,  that 
they  do  look  upon  the  king  as  one,  that  lr|r  the 
prorogation  of  thepariiament  had  given  the  pub- 
lic justice  of  the  nation  an  interruption  ?  Pray 
by  what  custom  or  taw  is  this^oblished  ?  In  the 
case  de  tibellis famous  {erea  in  the  case  of  a 
subject)  it  b  adjudged,  that  if  you  print  a  libd, 
though  the  matter  of  it  be  true,  yotf  sbsU  be 
punished ** for   it:    now  when    it   is   argued 
again,  I  would  desire  some  good  satisfactioa 
in  that,  what  reason  or  ground  there  was  foi' 
printing  or  publishing  this  Petition,  unless  it  bef 
to  that  intent  which  u  set  forth  by  Mr.  Attor-- 
ney  General  in  his  r^lication  ? 

Now  for  the  other  point,  as  yon  have  ordered 
the  matter,  vou  hold,  that  a  corporation  cannot 
be  forfeited.  Mr.  Solicitor  did  ttke  some 
pains  to  argue,  that  there  waslio  statute,  that 
did  protect  you  from  a  forfeiture  ;•  he  was  not 
aware  of  what  ^ou  did  inatft  upon  :  you  say, 
that  by  the  common  law  corporationa  camiolf 
forteit  their  being;  if  so  be  they  cannot,  there 
is  an  end  of  the  questron.  But  I  pray  you  do 
you  take  it,  that  a  ooqtoration  can  commit  any 
corporate  act,  or  no  ?  For  according  to  your 
deflnitiott  of  the  matter,  if  nothing  will  serve 
but  the  act  of  the  mayor,  aMermen,  and  aR  the 
citizens,  I  believe  I  may  safely  say,  and  sv 
will  ef  eiy  one  else,  that  never  any  cerporate 
act  was  done  by  the  city  of  London  since  it  wa« 
ad^. 

We  know  on  the  other  tide,  tad  yon,  wbes 
it  makes  for  your  turn,  told  fls,  that  the  mayor* 
aldermen,  andcomnnon  coniicil  could  make 
by-laws,  and  they  were  gaod,  and  bie^ng, 
that  h,  when  H  my  hi  year  way.  For  you 
make  a  preocriptioii  in  year  ptea^  and  so  alae 
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voo  have  said  al  tbe  bar,  that  they  najr  make 
by-laws  to  bind  the  oorpoiatioD,  so  thitt  it  seems 
when  it  is  for  your  oooveniency,  then  the 
mayor,  pldennen,  aod  oommoD  oouncii  cao  do 
as  much  as  all  the  eorporatioa  ;  bat  when  you 
gome  to  be  touched  with  somethtng,  thatyoo 
have  done,  in  which  yoa  have  gone  b^cmd 
what  you  should  have  done,  then  the  dtiaens 
are  50,000  men,  and  these  are  but  250  persons, 
that  have  done  these  things.  Either  the  mayor, 
aldermen,  and  common  oouncii  are  the  govern- 
ing part  of  the  corporation,  or  else  they  signify 
just  nothing:  ifthey  be,  then  whatsoever  they 
agree  upon  binds  tfcie  whole,  aod  must  be  taken 
as  a  corporate  act ;  or  otherwiM  you  will  bring 
hto  this  pass,  that  the  corporation  can  do 
nothing  at  all.  For  if  the  whole  corporation 
he  not  bound  by  such  an  act,  then  it  is  impos- 
sible for  you  ever  lo  do  an  act  that  shall  be  an 
act  of  the  corporation  ;  so  that  that  will  be 
pretty  hard  for  you,  that  are  for  tbe  dty,  I 
think,  to  msintam.  Then  I  have  but  one  word 
more  (I  give  no  opinion,  but  only  tell  you  what 
I  would  have  you  apply  yoursdves  to) :  is  the 
trust  of  making  by-laws  annexed  to  the  lord  of 
the  market?  or  it  is  annexed  to  the  lord 
mayor  ?  or  it  is  annexed  to  the  corporation  ? 
9arelv  the  power  of  making  by-laws  is  an- 
nexed to  the  corporation ;  and  I  cannot  see 
liow,  as  owners  ot  the  markets,  they  have  that 
^wer.  Now  by  y uur  distinction,  where  there 
»  h  franchise  that  does  necessarily  depend  nnon 
another,  there  the  abuse  of  anv  part  does  for- 
Jfeit  the  whole  franchise.  If  tuen  this  p(|wer 
be  annexed  to  the  corporation,  as  sure  I  think 
it  is,  (hut  I  reserve  myself  till  I  have  heard  a 
further  argument  about  it)  then  consider,  whe- 
ther or  no,  when  they  have  abused  that  power, 
in  making  this  bv-law,  that  is  knit  to  them  as 
a  corporation,  it  does  not  affect  the  being  of  a 
corporation?  For  it  is  strange  a  corporation 
ahould  commit  a  &ult,  and  not  be  punished  for 
i^  I  tell  yon,  I  deliver  no  opinion  in  any 
thing  now,  but  these  things  I  would  have  you 
give  me  some  satisfaction  in ;  and  there  are 
indeed  several  other  things,  that  will  require 
consideration  :  I  only^hint  these  now. 


The  Seaond  Argument  was  in  Easier  Term, 
an  Friday,  April  97, 168t. 

ARGUMENT 

Or  Mr.  AiTonnr  OsNEaAL  (Sir  R.  Sawyer.) 

Attor,  Gen,  This  case  between  the  king 
and  tbe  city  must  Jbe  acknowledged  to  be  a 
case  of  importance^  both  as  it  refers  to  the  ge- 
neral government  of  the  kingdom,  and  that  of 
the  city  in  particukr.  As  it  concerns  the  par- 
ticular of  the  city,  it  doth  not  bode  such  dis- 
mal consequences,  as  some  men  endeavour  to 
frighten  tlCeir  neighbours  with  ;  as  if  it  were 
herebjr  designed  to  demolish  at  once  all  their 
liberties,  and  to  lay  waste  and  (^en  the  city  of 
London,  and  to  reduce  it  to  the  condition  of  a 
Qountry  village,  than  which  nothing  coubi  be 


more  malicioiisly  suggwled  of  ao  wradkmt » 
prince,  who  hatbffivensnch  laige  demonstra* 
tions,  not  only  of  his  general  care  of  all  his 
people's  welfare,  hut  ot  his  more  ^pfyial  and 
particnlar  kindness  lo  this  city  ot  Uoudua. 
This  Quo  l\'ananto  is  noc  brougnt  to  de^ftroy, 
but  to  reform  and  amead  the  govemii«eni  uf 
the  city,  by  running  off  those  exoeues  aud  ex- 
orbitances of  power,  whichsome  men  (contrary 
to  their  duty,  and  the  known  laws  ot  the  land) 
have  assumed  to  themselves  under  col>nr  of 
their  oonoiate  capacity,  to  the  reviling  ot  their 
prince,  the  oppre&sion  of  their  tellow  snbiects, 
and  to  the  infinite  disquiet  of  their  fellow  dii- 
xens.  I  shall  not  recount  the  mischief  which 
those  exorbitances  have  of  UOe  wrou^t  within 
ilie  city,  both  as  to  its  peace  and  protn^  an  liLe- 
wiaetothe  obstruction  of  the  free  oouree  of 
justice,  that  tew  causes  escaped  tbe  cnaae 
of  maintenance  from  a  divided  party.  Thuaie 
exorbitances  committed  by  the  city.  Galling 
Ko  great  an  influence  o%er  the  wli^e  king- 
dom, make  the  kick's  interposition  in  a  c^uim 
of  law  necessary,  by  gently  laying  his  hands 
upon  them  for  their  cure.  Herein  the  po- 
litic body  d  his  sul^ts  resembles  the  namral, 
that  the  disaffected  members  are  best  cured  by 
laying  on  the  king's  hands  upon  the  body .  It 
hath  been  observed,  that  the  city  of  l^mdon 
was  never  better  govemMl,  nor  flounshed  more, 
than  atter  it  came  Irom  Under  the  king's  hands. 
The  reason  given  by  Edw.  1,  at  his  iprhament 
in  IB  £dw.  1,  of  denial  of  the  petitions  of  the 
citizens  of  London,  to  be  restored  to  their 
former  slate,  soil.  To  have  a  mayor  and  their 
ancient  libetties,  is  this :  '  Uuin  sunt  in  bono 

*  statu,  et  omnia  bene,  et  in  paoe»  et  nullum 
'  commodum  apparet'  to  change  it  then.  The 
dty  was  in  as  good  plight,  bo£  as  to  its  quiet, 
and  good  government*  and  profits  too,  vhdst 
in  the  hands  of  the  king,  under  the  coininou 
law  government,  as  it  would  be  in  the  baiida  of 
the  corporation.  Neither  did  the  city  suffer 
by  betog  in  the  hands  of  the  crown,  as  it  was 
in  the  reigns  of  Edw.  1,  Edw.  2,  Kdw.  3,  ami 
Richard  2,  nor  their  ancient  cuatonos  and  pri- 
vileges destroyed;  but  they  vrere  tlierehy 
indMd  restrained  and  held  within  the  naode^ 
rules  of  gqvernment,  i^  subordinatiun  to  the 
general  government  of  the  ku&edoai :  and 
Sierefore  tbe  danger  threatened  hv  this  soit 
will  not  be  so  fotal  to  the  being  or  well-being  of 
the  city,  as  was  suggested.  -  Nay,  I  may 
with  great  assurance  say,  tliat  if  tbe  city  re- 
ceive the  least  barm  hereSy ,  their,  or  their  ma- 
nagers, obstinate  and  final  impenitence  must 
draw  it  upon  themsdves.  For  though  t^  con- 
clusion of  the  replication  uj|mi  the  forfature  be. 
That  the  liberties    be   seized,   and  they  *•  ab 

*  iisdem  penitns  exdndaaler,'  that  is  but  the  i 
formal  conclusion  upon  assignment  of  fur-  i 
foilures  ;  it  shews  wiwt  the  judffoient  of  the 
law  may  be,  if  demanded  by  the  tdns's  Attor- 
ney, and  nccfBsiistiwl  hv  the  city's  okoinacy, 
but  doth  not  exclude  the  king's  grace.  But 
the  importance  of  thiscase,  to  the  gentsalgo- 
vanment  of  tbe  kingdomi  Is  of  anadKT  na^ 
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tore ;  and  the  ocmsec|uenoe8  thereof,  both  to 
the  king,  and  his  sabjects  ip  general^  appear 
DOW  far  greater  than  before,  from  the  manner 
and  ffroonds  of  the  defence  made  for  the  city 
at  the  bar :  viz.  from  the  general  topics  of 
oorporatioDS,   That    they  are   immortal  and 
indffisoluble;  that   no    treasons  or   seditions 
against  their  prince  can  be  committed  by  the 
juemhers  of  a  corporation,  eren  though  those 
members  meet,  and  act  iointhr  in  the  same 
manner  and  method,  as  they  do  all  other  cor- 
porate acts  ;  no,   though    they  should    vote 
raising   of  men   against  their   prince;  and 
shoiidd  give  autlionty,  under  their  common 
s^,  to  levy  money  for  that  purpose ;  that 
murders,  felonies,  and  oppressions  of  then*  feT- 
low  Bulpects,  either  by  mijust  imnrisonments, 
or  levying  money  upon  tnem ;  that  none  of 
these  crimes  committed  by  the  majority  of  the 
members  of  any  corporation,  and  authorised 
under  the  common  seal,  vrill  affect  the  corpora- 
tion, or  the  government  thereof,  in  point  of 
forfeiture:  But  a  corporation  once  constituted, 
is  out  of  the  reach  or  the  common  Uw,  to  de- 
termine iCi  being,  or  its  governments,  for  any 
causes  whatsoever.    If  such  notions  as  these 
-  could  be  true,  or  should  receire  the  least  coun- 
tenance in  a  court  of  law,  it  would  be  unsafe, 
either  for  the  king  or  an^  of  his  sutgects,  to 
live  in  or  near  a  corporation.    And  the  com* 
plaint  made  by  the  Commons  in  parliament  21 
M.  S,  that  the  increase  of  franchises  tended  to 
the  extinguishment  and  overthrow  of  the  com- 
mon law,  would  soon  be  made  good  to  the  pur- 
pose, when  such  jg^reat  bodies  of  men,  as  the 
corporations  withm  £ngland  consist  of,  shall 
jobitly  have  a  power  allowed  them,  *  ^idtibet 

*  impime  audendi,'  without  being  capable  of 
separation.  The  distinction  between  the  po- 
litic capactty»  and  the  natural,  to  sulyect  the 
one  to  punishment,  and  not  the  other,  was 
fVamed  in  the  Jesuits  school,  to  encourage  sub- 
jects to  rebel  against  their  princes  ;  but  never 
yet  so  ftr  improved  fiie  dirtinction  to  i^ply  it 
10  corpojations,  which,  if  the^  had  bought  of 
ity  would  have  been  more  efficacious  to  their 
purpose,  than  as  they  applied  it ;  assurance  of 
impunity  being  the  strongest  anrament  for  a 
commission  of  any  crime.  The  Case  being  of 
such  consequenceWh  to  the  king,  and  his  sub- 
ittU  in  general,  I  shall  endeavour  to  examine 
it  by  the  rules  and  precedents  of  law,  that  I 
may  sever  what  is  mere  notional«  from  what  is 
of  substance  in  it.  I  forbear  to  trouble  the 
court  again  with  opening  the  whole  pleadings, 
but  shaD  take  the  case  as  it  hath  been  opened : 
IV herein  the  general  question  is,  *  Whether  by 

*  any  thing  disclosed  upon  the  pleadings,  it  ap- 

*  pear  to  tne  court,  that  the  mayor,  citizens, 
'  and  commonalty  of  London,  have  forfeited 

*  their  right  of  being  and  acting  as  a  body  po- 
*■  Utie,  and  subjected  that  right  to  be  seized  into 

*  the  kioi^s  hands  ?' 

In  stating  of  the  question,  I  forbear  to  style  it 
«  franchise  or  liber^,  that  I  may  not  by  antici- 
pating preclufle  the  force  of  Mr.  Recorder'^  ar- 
gument. That  it  is  ^o  libarty  or  franchise ;  but 
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may  resenre  the  entire  consideration  thereof 
to  its  proper  place.  And  therefore  I  shall  call 
it  m  right,  for  sueh  most  certainly  it  is ;  and  it 
includes  both  *  Jus  agendi,  et  Jus  habendi/ 
Before  we  can  arrive  at  the  main  question,  o^r 
tainly  preliminary  pmnts  have  been  moved  and 
debated ;  some  to  the  fonn  of  the  suitantf 
pleadings,  others  relating  to  the  matter  thereof. 
'  To  the  form  Mr.  Recorder  took  three  excep- 
tions: 

1.  That  the  information  is  not  well  laid,  be- 
cause not  brought  against  particular  members 
by  name,  whidi  ou^t  to  be  in  all  cases,  when 
the  right  of  corporations  is  questioned  or 
struck  at. 

3.  That  the  replicaticm  is  worse,  importiitf  a 
contradiction  both  to  the  supposal  of^e  imr- 
mation,  and  to  itself ;  because  it  denieth  Lon- 
don to  be  a  oornoration,  which  the  information 
allowed,  and  aamitted  it  too,  to  be  a  torpoia* 
tion,  by  assigning  causes  of  forfeiture. 

3.  That  no  judgment  can  be  given,  iipoa 
these  pleadings,  either  of  Seizure  or  Ouster  s 
not  of  seizure,  because  the  king  cannot  seize 
what  he  cannot  hold  when  seised :  And  the 
body  politic,  by  which  naine  it  is  sued,  cannot 
be  ou^ed  of  itself. 

The  great  triumph  Mr.  Recorder  had  erected 
upon*  the  stiength  of  these  exceptions,  as  for 
an  assured  victory  already  obtained,  makes  it 
necessary  for  me  to  give  a  more  particular  an« 
swer  to  tnem,  than  their  weijgrht  woidd  other- 
wise require.  For  the  authorities  cited  \y  him 
argue  very  little  to  this  pm^oae  :  And  mdeed 
he  hath  been  so  unfortunate  in  quoting  of  au- 
thorities, that  how  little  so  ever  they  seem  ta 
make  for  him,  as  to  the  point  heproduoeth 
them,  yet  they  flatly  make  agabst  him  in 
some  other  material  point,  not  only  by  his  war 
thorities,  but  his  olgections  themselves,  to  the 
fonn  of  the  information,  admit,  that  a  corpo- 
ration b  in  its  nature  separable  by  judgment  of 
Ouster  against  the  mrticuUr  members  iiy  their . 
natural  names.  Tbe  opinit»n  of  my  IopA 
Hales,  in  his  Common-place  book,  Quo  War- 
ranto, fol.  168,  p|.  7,  argues,  he  did  not  think 
of  the  indisBoluoility  of  corporations  ;  but  it  m 
tko  opinion,  that  the  only  way  to  impeadi  them 
was  oy  a  suit  against  particular  persons ;  fiv 
it  is  only  a  short  reference  to  the  cases  of 
Cusack,  and  others  of  Ireland  ;  and  Farrer 
and  others  of  the  Virginia  c(jmpany :  Which 
cases  (as  also  thfit  of  Fisher,  He|den,  and 
others  of  the  borough  of  Hebmeriey:  the 
case  of  the  Musicians,  and  the  Bermudas  com- 
pany ;  and  the  other  cases  cited  by  Mr,  Re- 
corder) do  fully  prove,  th|t  corp<Hrations  ara 
franchises,  and  may  be  auestioned  and  im- 
peached in  the  very  pointer  being  oorporationa 
by  suits  of  Quo  Warranto.  And  they  do 
prove,  ^that  the  suit  may  be  brought  against 
some  particular  members  by  name:  And 
against  the  rest  of  the  corporations  by  the  ge- 
neral words  ;  as, '  £t  alios  Uberos  homines,  et 
*  alios  burgenses,  et  alios  de  fratemitate.* 
And  these  general  words  are  material  and  ope- 
rstire  i  for  a  judgmant  thereupon  bbda  the 
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wkde.  1b  4he  cue  of  Cusack  (Pascb.  17. 
JacRet.  12.)  agamst  pardcular  memben  by 
IMune,  *  cmn  diTerab  aliit  ciribus  civiut' 
HaMin',*  jadgmeul  was  gtreo  to  oot  not  oofy 
the  particular  pocn,  but  '  alioa  elves,  el  sue- 
'■waarjrti  snoa.'  Upon  the  Tfiitof  Enor,  h 
nmrn  tmmgned  iiq^  record  as  one  of  tbe  cauaes 
4)f  Efror,  that  judgment  iras  ^hren  to  oat  the 
of  those  liberties  ;  ^-et  co  ^Kt^eu 


by  their  namea  of  iocorporation  ^  but  Jud|[- 
OMot  waa  affirmed.  And  the  quere  that  is 
«Dade  m  Hells  2  Report,  in  tbe  case  of  Ferrers 
CMkli.  tl,  Jac.  1,  Kot.  9.)  and  others  of  the 
Virgyua  oempaiiy  ;  whether  the  corooration 
were  barred  ?  probably  did  arise  from  the  non- 
tA«ern»ee  «f  the  records,  where  judgment 
wm  given,  as  well  against  the  ^  alios  j^anta- 
iwea,'  asfhe  particular  men  made  parties.  In 
4b«lii  these  oases  the  auH  was  as  well  against 
ikm  reek  of  the  corporation  as  the  particular 
men :  The  appearance  by  Attorney  was  entered 
^  both,  and  the  plea,  as  well  in  the  name  of 
4kefe8t,  aa  the  particular  men,  and  judgment 
'«gainat  both.  And  the  judgment  against  the 
Wirgosm  oorapany  diadiarged  that  company. 

Tlieae,  and  the  other  precedents  produced  by 
Mr.  Recorder,  do  prove,  that  the  king's  smt 
>may  lie  brought  against  particular  persons  by 
name,' and  against  the  residue  of  the  corpora- 
•ti6n,  by  a  general  name  of  *  et  alios  homines ;' 
-mt^  BgMiist  particular  persons,  and  ako  against 
<fhe  oorporation,  by  the  very  name  of  incorpo- 
<mtioQ,  aathe  case  of  Bermudas  company: 
•'Bot'they  danot  argue  the  king  hath  not  a  ftir- 
iher  eleelion,  either  to  hnaz  his  suit  for  ques- 
tioning Hie  GorperatioD,  by  the  proper  name  of 
<ineorpoi«tiou,  wiihont  naming  or  particular 
■pcsaon,  or  by  tome  other  genecal  name,  which 
■■idMently  describes  tlie  persons.  1  shall 
'rtiertfoi^  apply  these  answers  to  theoljection 
'WUfranted  by  precedents  of  law ;  that  where - 
•tfver  OMny  persons  are  jointlv  concerned  in 
€hni^  or  discharge,  and  the  king  hath  cause 
'af  auit  against  than,  he  may  sue  them,  either 
"by  naming  eome  particular  persons,  witli  a 
ynuinl  reference  to  others;  or  he  may  sue 
*iilj  bpra  common  name  of  description,  with- 
•oat  aiuntttingthemto  be  a  corporation,  espe- 
mtJUj  irfaere  tbe  general  name  sufficiently  de- 
MNMbes  the  persons,  who  took  this  corporation  ; 
«Bd  thiS'Oa  wdl  fbr  offences  at  common  law,  as 
tnfpinst-statnte  laws.  Where  murder  is  com-. 
mtted  in  the  day-time  in  a  walled  town,  *  tota 

*  villata  oneratnr }'  and  so  for  repair  of  high- 
-wavsy  or  nuisances  in  highways,  repairs  of 
-brMgns,  and  fiofr  levying  of  the  hue  and  cry. 

The-ld^'B  suit,  eSttaer  by  indictment  or  infor- 
•mation,  *\ttth  been  used  both  ways,  eidier 
'-naming  oodm  few  particular  inhabitants,  but 

ihenaHrays  with  a  general  reference  *  et  alios 

*  anhabitantea,*  which  is  essential,  otherwise 

kMk  indictment    and    information  would  be 

•nnoght ;  or  they  are  frequently  only  by  the 

.ganeinl  name  or  inhabitants,  wi&in  a  parish, 

umidied,  or  county,  as  the  case  is,  without 
•naming  any  partionlar  inhabitants  at  all.  To 
prodttoo  uiilMMniof  Ihianateirewnnid  be  in- 


finite, the  cases  frequency  falling  oat  both  at  tbe 
aasisesandin  this  court.  Itis  so  in  caaes  of  Qi» 
Warranto.  Rot.  15,  23,  R.  a  Quo  W^arrasto 
^inst  the  inhabitants  of  Dcnbigli,  [,Mich.  37 
luisa.  Co.  Ent.  SSTj]  for  using  several  liber- 
ties, as  to  hold  a  court  of  pleas  belore  the  bai- 
liff*, and  choosing  two  aldermen,  &c.  upon  pies 
and  demuiter,  ludgment  of  aeizare  la  pvca, 
*  et  quod  inhabitautcs  capiantnr.'  A  Quo 
Warranto  broegkt  by  Gerrardihe  Queen's  At- 
torney, against  '  Homines  et  tenentes  Manera 
<  de  Kin«:*s  IIaurst(fti  in  Com.  Bedfor^,^  [HB 
40  Eliz.  R.  38,]  for  claiming  to  be  discliargHi 
of  knights  wages.  Sec.  ttiej  pleaded  the  maror 
to  be  ancient  demesne;  and  iheir  pliia  wu 
confessed,  and  judgment  ft>r  the  tenants,  wiifa. 
out  naming  any  particular  tenant.  T\itif 
general  names  of  inhabitsCits  and  tenants  were 
sufficient  descriptions  of  the  persons  whom  tbe 
king  sued;  and  jret  this  suii^  by  those  names, 
wonts  no  conclusion  that  they  were  n  corpora- 
tion. 8o  *  Cires,  Burgesses,  et  Couimunitu* 
of  such  a  ptace,  are  general  hames  to  descrfte 
the  inhabitants  of  the  place  bj,  nntccedrat  ht 
their  being  a  corporation.  Tbe  like  of  mayor, 
baififf  ana  burgesses,  mayor  and  citizens,  sirf 
*pontenariif'  where  burgesses  is  (utaa  ad- 
dition of  the  name  of  an  officer  to  tbe  com- 
mon name  of  the  inhabitants^,  and  properly  de- 
scribes the  persons  whom  the  kni£^  sucth.  Br 
these  names  of  general  descripuoo,  tbey  an 
capalHe  to  take  tbis  right  of  incorpomtioo  br 
the  king's  grant.  The  grant  doth  not  enahfe 
them  to  take  this  right :  and  if  bj  snch  gcnenl 
naraet  ki  the  kind's  grant  they  maj  tike, 
there  can  no  reason  ne  assigned,  wn  j  dwy  msf 
not  be  sued  by  the  same  name  they  took,  wba 
they  are  questioned  for  this  riglit,be  the  name  oi 
corporation  the  same,  or  any  other.  Upos 
pleadings  in  the  case  of  a  commoB  persaa. 
■  M^or  ¥i.  Cives*  shall  not  neoessvily  be  is- 
tended  a  cor|oration,  without  h  be  eapeciafl; 
set  forth. 

Inter  Jerom  and  Ne^,  iO  Efiz.  B.  R.  1  Leo- 
nard 106,  in  trespass  and  battery,  the  de- 
fendant pleads  8aii9i>ury  an  ancient  city,  and 
a  custom  there,  that  if  any  affiray  he  c^MuuiUsd 
upon  any  officer,  upon -complaint  to  the  mayar. 
he,  as  a  justice  of  peace,  miffht  send  for* the 
offender,  and  justifies,  under  the  mmnmniliiii  \* 
of  the  mayor,  to  bring  the  plainttfTbelbre  him: 
And  on  demurrer  joined,  and  judgmenrt  ac 
the  defendant  one  of  the  grounds  thereof 
that  it  did  not  appear  that  Salisbary 
oorporation,  although  it  did  appear  tte 
bury  was  a  city,  and  had  a  ma^or ;  mncfa  lea 
shali  it  conclude  the  king,  who  la  not  no 


-  Iv  bound  in  his  suits  as  common  perssons  ate. 
It  is  true,  that  in  the  case  of  Maidenhead  there 
are  three  judges  nffainst  Mountague,  of  opi- 
nion, that  they  need  not  set  forth  tb^y  are  s 
corporation,  because  they  are  not  questioned 
for  it  by  their  information,  but  snpnosed  to  be 
one,  and  questioned  ^ly  for  a  mantct,  which 
they  claimed  by  the  king's  grant.  In  the  same 
caaeit  isagreed,  if  they  liad  been  soedhy^any 
other  geaml  Baae,  bat  the  wy 
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'oorpontion,  they  shoald  not  be  intended  a  oor- 
porattoii,  according  to  the  case  of  the  kiofi^ 
against  the  corporation  of  Dentngh.  And 
whoever  looks  into  the  record,  must  conojude 
Hoitntague's  opinion  to  outweigh  thM  of  the 
other  three  judges.  The  soit  against  them 
was  by  the  name  of  the  *•  pontenarii,*  the 
grants  \rhich  they  plead,  recite  the  corpora- 
Son  of  the  *  pontenarii'  to  be  dissohed,  and  the 
grantisanewgranttothabridgemasters:  So 
tbat  there  was  no  room  for  any  intendment,  that 
it  was  a  corporation  before  the  grant,  wiinst 
their  own  plea ;  but  that  which  seems  in  the 
case  to  hare  preserved  the  bridgemasters,  is, 
that  the  jud^  inclined  to  an  opinion,  tiiat  it 
being  for  maintenanceTof  a  bridge,  which  was 
of  necessary  and  public  use,  the  grant  itself 
might  amount  to  a  new  incorporation,  which 
was  a  plain  warer  of  the  former  opinion ;  and 
if  the  three  judees  had  continued  their  opinion, 
judgment  would  have  been  entered  for  the  de- 
fendant; but  no  judgment  was  ever  given 
in  that  case :  So  that  mayor,  citizens,  and  com- 
ihonalty  of  London  ^ing  a  general  name,  suffi- 
ciently describing  the  persons  against  whom 
theauit  is  brought,  may  be  used  in  the  king's 
suits  without  any  manner  of  conclusion  to  the 
king.  But  in  the  next  place,  it  is  yet  stronger, 
where  one  Qf  the  articles  of  the  suit  is  for 
usurping  the  corporate  right,  that  prevents  all 
oolour  of  pretence  for  any  conclusion ;  herein 
this  case  differs  much  from  that  of  Maiden- 
head, as  to  the  form  of  the  information.  And 
in  such  cases,  where  the  questioning  the  right 
is  a  special  article,  the  form  of  the  information 
M  the  same  against  all  corporations,  whether 
by  juit  title,  or  altogether  usurped,  and  by 
wrong;  the  suit  supposeth  them  all  to  be 
by  wrong,  and  usurped;  and  whether  by  right 
or  wrong,  cannot  be  known,  till  the  title  by 
pleading  bedisdosed  and  discussed;  and  many 
times  not  then  neither,  because  the  liberty 
may  be  lost  by  de&ult  of  pleading,  upon  Nihil 
dicitj  or  misfleader,  by  pleading  a  wrong 
tide,  or  insuffiaently  pleading  a  tight  title. 

A  Quo  Warranto  « contra  Pnepositum  et 
*  Burgensea  hurgi  sive  vUhe  de  Gara,'  [B.  K, 
R.  5  Car.  1.  Rot.  28.]  for  claiming  to  be  a 
corporation,  and  divers  other  liberties :  They 
ttlead,  that  they  claim  nothing  but  under  the 
bishop  of  Bath  and  Wdls.  It  appears  by  the 
plea,  that  thc^  had  no  good  iucorporation,  and 
judgment  might  have  been  entered  against 
them  :  But  the  bishop  obtained  a  flprant  from 
the  king  of  a  new  incorporation,  wmch  I  have' 
■een  and  perused,  and  thereupon  a  Noli  pnh- 
seyui  waa  entered. 

A  Q/ao  Warranto  against  the  oommonahy 
of  the  city  of  Canterbury,  [HIK  Car.  1.  Rot. 
96.}  for  cudmingto  be  a  corporation,  and  divers 
o^er  hberties :  They  pkad  to  all,  and  several 
iasuestakcn  in  several  parts  of  the  plea,  and 
bnachea  aasigiied  to  others  lor  a  forfeiture. 
Quo  Warranto  a^^dnst  the  bailiff  and  aldermen 
of  New  Radnor  [B.  R  Micli.  20  Jac  1  R.  17.] 
is  of  the  same  nature;  and  multitudes  of 
others  Icouhlprodnoey  whera  the  soit  is  fam^ht 

vou  YIXI. 


in  the  same  form  as  our's,  to  question  the  right 
of  a  corporation  against  them  by  their  corpo- 
rate name. 

My  last  answer  is,  that  where  the  king  ]iro- 
ceeds  for  a  forfeiture  upon  breach  of  conuitioh, 
the  right  is  not  detcrmmcd  till  judgment  oi  sei- 
zure ;  for  it  is  a  mistaken  ground,  that  forfei- 
tures to  all  mirposes  relate  to  the  time  of  the 
forfeiture :  Tor  as  to  copyhold  estates,  offices, 
and  liberties,  in  case  of  tne  king,  which  may 
be  determined  by  breaches  of  fact,  tli^'  are  not 
avoided  till  the  fact,  whidi  canses  the  forfeiture, 
be  found  upon  record  :  So  that  the  suit  is  well 
grounded  against  them  l^y  the  name  of  mayor, 
citieeos,  and  c^mmonaUy :  for  Ihey  continue 
snch  till  seizure,  and  till  theu  are  a  corporation 
de  facto. 

2.  I  shall  be  short  in  my  answers  to  the  ob- 
jections to  the  replication,  because  they  arc  in 
effect  already  answered  by  what  I  hi|ve  said. 
The  traverse  of  the  title  by  prescription  is  vur-  , 
suaut  to  the  supposal  of  the  mfbnuation,  which 
supposeth  they  have  usurped  that  very  liberty, 
and  puts  them  upon  shewing  their  title  by  tbat 
name ;  even  put  the  case  they  have  a  good^ 
title  by  that  uame,.by  this  patent,  or  by  act  of 
parliament,  and  they  will  vrave  it,  and  set  up  a 
title  by  prescription.  And  this  was  done  in 
the  case  of  Canterbury  before,  and  in  the  case 
of  New  Malton:  [Trin.6.  Jac.  1.  Rut.  3.] 
where,  upon  the  very  same  information  as  cur's 
against  the  bailiff  and  burgesses  of  New  Mal- 
ton in  Com.  Ebor.  they  pleaded  their  title  to 
their  corporation  by  prescription,  and  issue 
taken ;  and  it  proved  fatal  to  them  ;  for  verdict 
and  iudgmoit  went  against  them. 

Then  for  the  contrariety  of  the  replication  to 
itself,  none  appears  ;  for  the  traversing  of  the 
prescription  by  such  name,  is  no  denial ;  but  it 
may  be  a  corporation  by  prescription  bv  an- 
other name,  or  it  may  have  that  name  aupo  by 
grant  And  the  fartSer  rephcation  is,  that  as- 
suming upon  themselves  to  be  a  corporation  by 
that  name,  they  committed  the  several  aeis, 
which  are  assigned  for  breaches.  And  that  m 
the  only  advantage  tlie  king  hath.  By  infor- 
mations of  Quo  Warranto  he  may  ^o  upon  the 
title,  and  take  advantage  of  any  detect  therein, 
(M*  of  the  pleading  thereof,  and  may  also  as- 
sign breaches  for  afodviture,  as  is  held  in  the 
case  of  Maidenhead  bridge.  In  the  case  of 
Canterbury,  issue  was  taken  upon  some  liber- 
ties, breaches  assigned  to  others.  The  king 
may  plead  several  pleas,  and  take  several  issues 
and  demur  to  part,  as  he  shall  be  advised. 

3.  The  obiectMin,  that  no  judgment  ean  bo 
given  upon  these  pleadings,  ariaeth  principally 
upon  two  notable  errors,  against  plain  and  ex- 
press authorities  of  law. 

(1)  That  nothiuff  can  be  seised  into  the  kyi^'s 
hand,  which  the  ki^g  cannot  hold  and  enjoy 
when  it  is  there. 

(2)  That  every  judgment  upon  a  forfeiture 
ought  to  be  a  judgment  of  Ouster. 

lliese  mistaken  grounds  having  been  so 
often  made  use  of  by  Mr.  Recorder,  in  other 
parts  of  this  aignment,  for  supporting  a  va^* 

4E 
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^ositioo,  that  a  corponitioii  cannot  be  (brfeitod, 
1  shall  (to  avoid  repetition)  leave  them  to  be 
consid^ed  when  I  come  to  hit  main  ajrgument ; 
and  therefore  shall  proeeed  to  oonader  the 
preliminary  points  moved  relating  to  the  mat- 
ter ;  viz. 

Fintf  Whether  the  ri$;ht  of  incorporation  of 
being  a  body  politic  may  be  forfeited^  or 
seized  into  tne  king's  hands  ? 

Admittbg  it  may  be,  then, 

Secondly,  Whether  the  acts  of  Common 
ooancd,  or  the  members  assembled  in 
common  council,  w]iich  is  all  one,  may 
wwk  such  forfeiture,  or  cause  of  seizure  ? 

First,  As  to  the  point,  I  must  confess  the 
weakness  of  my  understanding,  thai  upon 
what  hath  been  offered  from  reason  or  autno- 
rhies  of  law,  I  cannot  apprehend  it  rendered  in 
the  least  doubtful  to  a  court  of  law,  whatever  it 
may  be  in  a  common  hall,  and  public  assem- 
blies of  the  city,  where  strong  lungs  have  a 
preference  before  a  rational  heiwl,  but  that  the 
right  of  being  a  body  politic  may  be  forfeited, 
or  suspended. 

It  was*  moved  as  a  doubt  by  Mr.  Solicitor, 
but  as  a  vu%ai* error  obtruded  from  public  prints 
upon  the  unthinking  and  unwary  citizens ; 
which  possibly  gave  encouragement  to  the 
many  exorbitanoes  coimnitted  within  the  city, 
and  particularly  to  those  now  laid  to  dieur 
charge ;  and,  i  thought,  sufficient  had  beeh 
spoken  by  Mr.  Solicitor  to  have  prevented  the 
growth  of  so  mischievous  an  error.  But  for 
tnat  Mr.  Recorder  did  ex  animo  espouse  that 
opinion,  as  if  no  man  were  in  his  ri^ht  wits, 
that  did  not  concur  witli  him  in  opmion,  and 
oa  it  there  were  something  in  it  indeed,  hath 
laid  bis  main  stress  u|>on  it,  and  erected  it  as 
his  palladium  to  defend  the  city  bv.  And  pro- 
bably this  image  (for,  if  exammed,  I  fear  it  will 
prove  no  other  than  a  work  of  imsgination) 
may  make  that  impression  ui)On  some  men, 
Aat,  conceiting  themselves  to  be  citizens  and 
aldermen  of  an  invincible  and  immortal  dty, 
incapaLlc  of  dissolution,  they  may  dream  of 
being  an  independant  cominonwealth  within  a 
kingdom,  and  unaccouutable  to  tlie  king,  or  his 
laws.  It  is  therefore  made  necessary  for  me 
(jnih  your  leave)  to  mis-spend  some  of  your 

time  in  speaking  again  to  thispoint;  which  I 
akalido. 

1.  By  briefly  stating  what  this  right  is, 
whence  it  anseth,  and  for  what  purpose  it 
was  framed  or  introduced  ? 

it,  I  will  examine  the  reasons  and  grounds 

riduced  by  Mr.  Recorder,  why  it  caimot 
fbrfeittui? 
3.  Then  I  shall  ofier  the  reasons  and  au* 
thurities  of  law,  that  it  may  and   bath 
been  forfeited  and  adzed  into  the  king's 
han<is. 
In  speaking  to  all  which  I  wiD  not  so  far 
totrust  the  memory  of  the  Court,  as  to  repeat 
Ivhat  hath  been  so  well  urged  by  Mr.  SolidUu* 
from  readon  and  authorities,  but  shall  endea- 
vour to  avoid  it  what  I  can. 
1.  As  to  tl|e  first  thing  proposed,  this  right 


of  a  coiyoratwm>  aggivgale  of  atfuy,  (to  which 
I  sliall  confine  mySspourses,  being  the  only 
thing  i\nder  coosideratioB)  is  a  right  granled  to 
many  natural  persons  to  be,  iia«e,  emoy,  and 


us 


act  as  one  body  and  pevsoVi.    It  eonfera  *  ii 

*  Persons,  et  Fenonam  eflicit,'  which  our  law 
books  express  by  the  namas  of  Ptorsooa  Pol]tioa« 
nxjtd  Corous  Foliticttm,  and,  as  such,  is  capa- 
ble of  all  dvil  rights,  both  '  habendi  et  agcmli.' 
The  instrumentB  of  creation  of  this  right,  and 
the  claims  thereof  up6n  pleadings,  do  best  de- 
clare the  nature  of  it,  viz.  <  Uuod  hamines  In- 

*  habitantes,  Cives,  Burgenses,'  or  suc^  other 
general  name,  describing  the  persons  who  are 
to  take,  '  sint  unum  Corpus  £orporaUim  re, 

*  facto,  et  nomine.'  And  when  prescriptioQ 
is  made  for  a  body  politic,  6cc.  '  Uitod  Uo- 
'  mines  et  Cives,*  or  '  Homines  et  .Bmigesaes 

*  sunt,  et  a  tempore  csyos,'  '^c.  *  fiienmtttDiim 

*  Corpus  Corporatum  re  et  facto  per  oomen.* 

50  that  it  is  something  more  than  a  nociion»  or 
mere  name.  Corpus  Corporatum    fully  ex- 
presseth  it,  a  body  made  up  of  several  visibfe 
DOilies  '  in  unum  collecta  et  %  inculo  Juris  vouta.' 
And  a  corporation  is  every  wbii  as  viaiye  a 
b64ly  as  an  army:  for  though  the  oommianon 
or  authority  be  not  seen  bv  every  one  ;  yet  the 
body  united  by  that  authority,  is  seen  by  all 
but  the  blind  ;  and  if  the  king  or  the  law  de- 
maud  the  auuiority,  it  must  be  produced  and 
shewn,  and  is  as  visible  in  the  eye  of  the  law,  aa 
any  other  right  whatsoever,  wheseof  naloral 
persons  are  c^aMe.    It  seenui  strange,  aad 
almost  beyond  all  excuse,  that  the  Reomer  of 
London  snould  never  have  seen  that  great 
body  poHtic  assembled  ;  unless  be  will  excuse 
himself,  that  he  is  the  mouth  of  the  dty,  and 
not  the  eyes.    Sir  James  Bagg*s  caae,  Co.  ll, 
b.  allows  it  to   be  such  a  right,  that  every 
member,  separately  considered,  hath  a  free- 
hold therein  ;  and  all,  jointly  considered,  hava 
an  inheritance  which  may  go  m  saccesaoa.   It 
is  the  same  right  which  the  Civilians  sUle  Col*. 
legium,  or  Univeidtas,  and  so  sty  lea  here  m 
Bracton's  time  ^   sdl.   *  Si  Bex   eomnrsfffit 

*  alicni — ^Universitatisicut  Civibus  velBiugeii- 
« sibus.*  [Lit.  250.  Bract.  28»  1 66.  Co.  10, 
b.  fb.  14.] 

Natural  persons,  as  such,  are  capaUe  of  tak- 
ing  and  holdii^  this  right.  It  is  neither  taken 
nor  held  in  their  politic  capacity,  but  dieir  aa> 
tural ;  for  maay  men,  as  men,  are  capaUe  of 
anion,  which  is  evident  bjr  the  chartara  af 
creation,  and  the  pleadings  in  di  sadi  caaea  $ 
it  is  *  Homines  et  Burgeoses,  Hamhics  at 
'  Cives,'    tvho  are  constituted '  unom  Corpoa 

*  Corporatum.'  And  as  the  natural  peraoiis  ara 
an  essential  part  constituting  the  body  politic  ; 
so  all  theoperations  and  exercise  of  this  right 
are  only  performed  by  the  natural  peiaona* 

51  Ed.  4,foL  14.  Thai  book  and  other  autho- 
rities, are  express  in  thd  point ;  tfaoaf^  ia  a 
case  so  evideat,  there  needed  no  authoiity. 
And  therefore  when  the  aaestion  is  of  Nob 
nserorabuseroffranchisesby  acaqKmtion,  it 
must  of  necessity  be  intended  far  sona  acta 
orQcgUgeacaof  tha  iiatnHi  fSipQiii,  4V  thwa 
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office  thai  are  employed  by  Miem.  And  the 
qnertion  will  rest  only  upon  this,  what  act&,  or 
what  oraisMoiM  of  die  nattifal  persons,  vflil 
alfect  thk  ri^t,  wherein  all  the  members  of 
the  body  ha?e  an  interest  ? 

This  right  is  merely  of  hmnan  institation  ; 
and  thermre  as  to  its  birth,  form,  extent,  or 
limits,  is  directed  and  supported  by  the  muni- 
cipal lows  of  each  oountiy,  and  therefore  for 
that  reason  is  styled  by  mir  boolLS  political.  By 
the  constitution  of  our  laws,  this  right,  as  all 
jurisdictiona  and  franchises,  is  lodged  in  the 
crown,  and  thence  only  is  derived.  Braeton 
nnon  the  ({aestion,  *  Qiiis  eoncedere  possit  li- 

*  bertates,  et  cjuibus  et  qualiter  transfemntur  ?^ 
thus  resoWes  it :  '  Duininns  Rex  habet  omnia 

Jura  in  manu  sua,  qucp  ad  Onronam  et  Re- 
galem  pertinent  potestalem,  ^t  Regni  ^bcr- 
nacelum ;  habet  etiara  Justitiam  et  J  adicium, 
qose  sunt  Jurisdietiones  ;  habet  etiam  ea  qiitt 
ad  Pteem  pertinent.  Ea  quee  dicuntur  Pri- 
rikffia,  licet  pertineant  ad  Coronam,  poAsunt 
ad  PriyataS  Personas  transferri,  sed  he  gra- 
tia ipaibs  Regis  speciali.'  And  tiien  sheweth, 
that  aach  grantees  as  usufructnaries  may  enjoy 
them,  *  donee  amiserint  per  abosum  rel  non 

*  nsmn.'  The  whole  current  of  our  books  to 
this  day  concur  with  this  ancient  author  in  this 
point,  that  none  can  make  a  corporation  but  the 
bng  ;  such  power  cannot  be  prescribed  for,  it 
IB  go  inherent  to  the  crown.  The  principal 
csM  was  of  the  Whitelawers  in  London,  who 
premaribed,  that  by  the  custom  of  London,  the 
nen  of  any  art  or  mystery  might  act  as  a  guild 
ar  fHtemity,  and  were  capable  of  a  devise  ; 
aiAl  plead  their  custom  confirmed  by  seyeral 
charters ;  and,  no  doubt,  would  have  pleaded 
flotneoftbe  ilcts  of  nariiament  no>r  pleMed,  if 
the  learned  counsel  nad  then  thought  there  bad 
been  any  thing  of  force  in  them.  Judgment 
was  giten  against  them,  for  that  none  had  such 
power  bvt  the  king.  In  that  case  it  appears, 
that  the  abbot  and  prior  of  Westminster  were 
one  entire  corpofration,  and  dirided  by  the  king,, 
and,  after  the  sererance,  a  Quare  impemt 
maiBfained  by  the  prior  against  the  abbot. 

Somecorpontions  are  hy  th^  king  alone,  as 
dean  and  chapte^,  mayor  and  commonahv  ; 
some  by  the  ^ope  alone ;  some  mixt,  by  tae 
king  for  their  temporal  possessions,  by  the 
pope  for  their  spiritualties.  Whether  the  king 
grant  them  by  charter  Out  of  parliament,  or  in 
parliament,  or  by  act  of  pariiamcnt,  the  king  is 
stilt  the  donor,  and  the  fountain  and  spring 
from  which  this  and  aU  odier  liberties  flow. 
[Bro.  Corporat.  54.]  A  title  by  prescription 
always  supposeth  a  ffrant  in  or  out  of  parUa* 
ment,  ana  is  allowed  by  law  for  supporting 
long  possessions,  grounded  upon  ancient  grants 
before,  time  out  of  memory ;  but  by  what  title 
soever  these  or  any  other  rights  are  derired 
down,  whether  grant  or  prescription,  their 
natures  remain  the  same,  and  they  are  go- 


equally  subject  to  the  like 
one  its  well  as  the  other. 
ThelatttfaiDg  inqoirable  into  this  head  it, 


To  what  end  and  purpose  such  corporatioai 
were -elected,  and  alloWed  by  the  policy  of 
our  laws. 

The  general  intent  and  end  of  all  civO  incor- 
porations is  In  order  to  better  government.  Go- 
vernment relates  principally  either  to  persons 
or  things :  tliat  which  relates  principally  tu  per- 
sons may  be  properly  called  general  gorem- 
ment ;  because,  pfoperly  speaking,  person^ 
only  are  the  subjects  of  government.  That 
which  relates  to  thin^  is  called  special  go- 
vernment, because  limited  to  the  managery  of 
t>articular  things,  as  trade,  charity,  ami  such 
ike  ;  for  the  government  whereof  several  com- 
panies and  corjKirations  for  trade  were  erected, 
and  several  hospitals  and  houses  for  charities. 
Of  this  nature  are  the  Trinity  Houses  for  regu- 
lating navigation  ;  and  so  the  College  of  Physi- 
cians,, tlie  Corporation  of  Parish -Clerks,  and  a 
multitude  of  otlier  special  cor|K)rations  in  Eng- 
land. The  only  end  of  erecting  these  special 
corporations,  was,  for  the  hotter  order  and  go- 
vernment of  the  several  matters  specially  com- 
mitted to  their  care. 

The  corporations  for  general  government 
o&ly,  are  those  of  cities  and  towns,  mayor 
and  citizens,  mayor   and   burgessess,  mayor 
and  commonalty,  and  such-like.    Thecorpo* 
rations,  as  tiiey  are  for  the  government  of  men 
only,  having  nothing  especially  committed  to 
their  incorporation,  so  they  are  erected  for  no, 
other  end  or  purpose  than  government.    Ami 
if  either  at  the  time  of  the  incorporation,  which 
very  few  are,  or  afterwards  the^  have  any  spe- 
cialmatter  committed  to  their  care,  it  is  purely 
collateral  to  the  ends  and  d^iirn  of  erecting 
these  sort  of  incorporations  wimin  cities  and 
towns.    This  appears  by  the  chaiters  of  crea- 
tion both  ancient  and  modem  ;  the  form  is 
much  the  same,  which  is  af^ea  this  manner  : 
Nos  volentes,  quod  de  ceetero  imperpetuum  ia 
eadem  Ciritate,  Bnrgo,  aut  Villa  [as  the  case 
is]  Libertat^  et  Precincf  ejusdem  habeatur 
mius  certus  et  indnbitatus  modus  pro  custodia 
pacis  nostrce,  ac  pro  bono  regimine  et  giiber- 
natione  Civitatis,  Bnrgi,  et  Vilhe,  ac  Fnpuli 
ibidem  inhabitantinin,  et  aliorum  illic  con- 
fluentium ;  et  qwMl  Civitas,  Burgus,  aut  Villa, 
pace  Concordia,  et  ouiete  sint,  ad  formidi- 
nem  et  terrorem  maJorum  deltnquentium,  et 
in  preemium  bonorum ;  ac  etiam  ut  pax  nostra 
ceteraquefactajustitia  et  bono  rc^mine  ibidem 
melius  custodiri  valeant  et  possint.^^  Tlieso 
ai-ethe  grounds  upon  which  corporations  ara 
ejected.  <^ 

The  fimits  and  extents  of  their  corporations, 
and  jurisdiction,  are  limited  by  their  charac- 
ters ;  and  there  is  a  plain  difference  made  in 
many  charters  between  this  and  otlier  liberties, 
88  to  the  end  of  granting  ^  this  being  ere<4ed 
only,  *  pro  bono  regimine,'  beine  a  burden,  and  - 
chargeable,  in  the  execution  of  mat  uublic  trust. 
Many  other  liberties  and  pririlegis,  oothof  ease 


vemed  by  the  same  rules  of  law,  and  are    and  profit, are  granted  to  them  *  ]iro  meliora 

civil  accidents,  the    *8Ustentationp' of  those  charges,  which  the  go- 


vemment  wonld*  necessarily  require.     Since 
the  Statute  of  Mortmain  they  cannot  purchasai 
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tlmt  a  CQnionitloa  be  no  fiberi^,  ^b«t  mpmOhof 
muit  be  thougfat  upoo  to  OMke  it  mmx.  For  tf 
it  be  admitted  to  be  a  liberty,  tbe  aatheritka 
will  be  too  strong,  that  ewerj  fibefty  wad 
(raDcbise  carries  with  it  a  csonditioB,  Aat  ii 
be  used,  and  well  us^,  the  breach  of  wbn^ 
will  amount  to  a  Ibrfeitiire.  Aod  therefece, 
when  nothing  else  can  be  finnd  to  pnrre  it  so 
liberty,  recourse  must  be  had  to  the  negaiivc 
argument,  badced  with  stroiii^  aTemKnts,  tbst 

it  was  nerer  so  stiled  in  any  antfaori^  of  Isir, 
exce^  in  one  case,  in  the  town  of  ucfansiT, 
Co.  £nt.  Quo  Warranto,  and  Mr.  No> -s  siii- 
nion  in  Haywvd  and  Fokher's  case,  grooaM 
only  upon  the  case  of  Hehnsly.  Bat  oaie  s«al> 
low  niakes  no  spring ;  and  it  was  well  Vr. 
Recorder  spied  it  in  that  ease,  otherwiee  tbt 
averment  bad  been  without  any  ezce|itioD, 

If  the  point  had  rested  upon  that  ptecedgst 
and  Mr.  Noy's  i^pinion,  it  would  ha^e  bemr 
authorities  ror  it,  than  any  could  he  prodoca! 
against  it  But  there  are  multitudea  «f  sacbs> 
nties,  whereby  corporations  are  oot  osly  caU, 
but  appear  to  he  liberties  and  framdiiaes ;  SErt< 
ral  hare  been  died  by  Mr.  Heooidcry  hot  sal 
seen,  or  overlooked  by  him. 

In  the  case  of  Cusack  and  others  TPascli.  17. 
Jac.  1,  Rot.  3.1  in  all  the  parts  ^rf"^  ree«d  ii 
is  stiled  a  (randnise  or  liber^  ;  and  pnrticidBrlr 
in  the  continuance,  '  Curia  adriaare  Tiilt,'aail 
time  taken  to  advise  upon  it  as  a  liherrv.  Ss 
in  the  case  oTFarrer  [Mich.  S,  Jac.  1,  K.  39.] 
and  others  of  the  Virginia  compaay  tkrooghoa 
the  record  stiled  a  liberty  and  finuiduae,  eres 
in  the  judgment  itself.  Mr.  Noy  knew  «l 
these  cases,  and  many  more  belbre  ihiatiBK; 
but  knew  it  to  be  the  guise  of  learned  men,  is 
clear  cases,  and  of  £uly  experience^  nst  is 
repeat  many  audiorities. 

The  records  of  the  cases  cited  by  Mr.  Reeor* 
der  of  the  boroo^  of  Hebmeriy,  the  case«l 
the  Musicians,  and  Bermudas  company,  ^n, 
do  all  call  it  a  franchise  or  liberty,  [T-  6,  Jac. 
1,  R.  3,  Hil.]  The  cases  I  have  alroidy  crted 
do  so  too ;  against  the  bailiff  and  burgess  id 
New  Malton ;  against  the  mayor  and  oooumn- 
alty  of  Canterbuiy  ;  against  the  portreve  and 
buwess  of  Chard,  [3  Car.  1,  R.  25,  P.  5,  Car. 
1,  K.  S8.  j  Many  more  I  have  perused,  but 
conceive  it  too  much  to  trouble  the  court  wiih 
them  at  present  It  is  certainly  true  in  all  the 
i*ecords  of  Quo  Warranto,  wherever  there  ii 
a  special  article  a|[ainst  a  corporation  for  bein^ 
a  body  politic,  it  is  always  impeached  hy  tht 
name  of  a  franchise  ana  liberty  ;  and  multi- 
tudes there  are  of  that  nature.  And  in  ao  dear 
a  case  I  omit  to  mention  the  writs  of  Noo 
Omittas,  for  entering  into  corporation^,  and 
the  returns  of  their  wiiliffii ;  whick  make  out 
eviilejiily,  that  corporations  are  franohiscs,  and 
the  limits  of  the  corporation,  and  the  limits  of 
the  franchises  ai^e  all  one. 

(2)  The  next  argument  is  drawn  from  the  aa* 
tore  and  qualities  of  bodies  poUtic,  thaLtibcy  are 
invisible,  immortal,  impeocabje,  and  theiefoia 
impatible,  with  a  lar^.  jargon  of''*  turn  ena,  ct 
*  ens  ratioDis.'    Certumy  this  aJmmMit  was 


without  a  specbl  Kon  Oh$lanle^  Tbey  cannot 
engross  trade,  by  excluding  foreigners  ;  Norris 
and  Stap's  case,  Hob.  211.  8o  that  no  private 
benelit  can  be  assk^ed  to  be  the  end  of  erect- 
ing them.  The  power  of  inakin|^  by-laws, 
which  is  incident  to  a  corporation,  is  only  finr 
better  government :  and  by  that  nde  they  must 
beiudj^. 

having  considered  the  nature  T>f  a  body  po- 
litic aggregate,  whence  it  flows,  and  for 
what  purpose  it  was  erected, 
fi.  I  proceed  to  examine  the  grounds  and  rea- 
sons produced,  why  it  cannot  be  forfeited, 
or  seized  into  the  kmg's hands? 
Many  things  were  produced  by  Mr.  Recor- 
der, to  make  good  his  assertion,  more  '  ad  cap- 

*  tandum  populum,*  than  to  persuade  a  court 
of  law.  I  will  not  mis- spend  your  time  in  perus- 
ing the  jocular  part  of  the  argument,  which 
may  make  the  citizens  smile  one  way,  and  the 
learned  in  the  law  another  a'ay  ;  *  but  I  ahall 
collect  together  what  seems  to  have  any  force 
of  argument.  The  grounds  the  argument  went 
upon  seem  to  U*  th^: 

(1)  That  a  corporation  is  no  liberty  or  fran- 
chise, but  a  mere  capacity  of  suing,  and 
being  sued. 

(2)  That  a  corporation,  in  its  nature,  is 
not  capable  of  being  forfeited  (Mr  dissolved. 

f3)  That  it  cannot  be  surrendered. 
(4)  That  the  forfeiting  or  dissolving  of  any 
corporation  was  never  put  in  practice,  nor 
so  .much  as  came  witnin  the  compass  of 
any  man's  imagination. 
(1)  As  to  the  first,  A  corporation  is  no  li- 
berty, but  a  capacity.    Now  it  b  proved,  even 
just  as  all  the  rest  will  appear  to  be  proved,  by 
strong  averments,  and  ouotations  ot  books  tha( 
Drove  no  such  thing.    The  authorities  were  1 
Inst.  250.  Bro.  title  *  corporation  and  capaci- 
ties.'   In  the  Institutes  the  words  are, '  a  oody 

*  politic  is  a  body  to  take  in  succession,  framed 
*a8to  that  capacity  by  policy.*  The  autho- 
rity is  express  against'^him,  that  a  body  or  per- 
son pohtic  hath  a  capacity  to  take  in  succession, 
and  is  not  a  mere  capacity ;  and  the  other 
words  of  the  same  author,  are,  *  and  made  into 
a  body  and  capacity  to  take  and  grant :'  so  that 
this  authority  tails ;  it  neither  proves  it  no  liberty 
nor  to  be  a  mere  capacity. 

That  of  Bro.  tit.  Corporation,  proves  less,  for 
Cftpadty  is  of  larger  signification,  and  iucident 
to  natural  ])erBons,  as  well  as  corporate  persons, 
and  such  instances  are  set  down  under  that 
title  of  Alienees,  &c.  and  it  ts  a  great  imputa- 
tion tft  the  memory  of  so  learned  a  person,  tliat 
be  should  think,  that  corporations  and  cu pa- 
rties were  synony rooas,  or  that  he  should  tau- 
tologize in  a  title  m  an  Abridirment. 

Ttte  dctinltion  Mr.  Recorder  gives  of  a  cor- 
nonitioD,  •  tliat  it  is  a  capacity  of  suing,  and 
pehij^sued,*  which  scrrcd  him  for  many  a  jest 
id  his  discourse,  is  no  better  than  to  ueAne  a 
man  to  be  •  animal  bines/  or  which  is  nearer,  a 
mere  capacity  of  WfOlring  with  two  feet  Al- 
though autlioriciea  fail,  and  pro\e  not  the 
MMtter,  yet  it  is  of  that  importance  to  the  cause, 
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fetdwd  fttim  Che  ekmds  at  the  citjr's 
chares ;  and  it  cost  tiietn  dear  i  For  I  cafinot 
Miev^it  coiiM  enter  hito  the  reason  of  any 
tnao,  imich  less  of  learned  men,  that  a  body 
franMnl  by  the  polM*y  of  man  can  be  hnmortal ; 
or  that  a  body,  compacte<l  of  many  bulky 
fisiUe  b(Kliea/ran  be  inyisible^  or  a  body, 
vrhosa  tNH'y  partfi  and  members  are  mortal,  is 
in  i^  owii  nature  immortal.  Mr.  Recorder 
admits,  that  the<leath  of  all  ends  the  corpora- 
tion ;  and  therefore  if  any  learned  men  hare 
used  such  hy(ierholtcal  expressions,  roost  cer- 
tainlv  they  never  intended  the  citizens  of 
Xiondon,  or  other  populoua  town  or  city  %vithin 
£ni|fland,  of  whom  tne  question  is,  bnt  of  some 
corporation  in  Utopia,  where  ihe  citizens  nei- 
ther eat,  drink,  nor  die,  or  at  least  of  some 
corporation  that  never  had  other  existence  but 
in  the  bndn. 

The  authoriliea  cited  were  Co.  1  Inst.  9, 
Bn|strod.  SSd,  81  Edw.  4,  13.  and  many 
othera;  and  many  more  might  have  been  cited, 
and  to  as-  mtich  purpose ;  as  Co.  10,  fol.  32, 
tBotton's  Hospital,  bnngfs  in  a  whole  regiment 
pf  antboritieB  speakinff-  to  the  same  purpose.  I 
do  not  remember  that  hook  was  cited,  and  there 
was,  reason  ftnr  it;  for  in  conclusion  it  spoils 
the  ngnment,  viz.  that  these  expressions  are 
of  corporations  in  abstracts,  not  coupled  with 
particular  men  of  this  or  that  town,  where  the 
men  act  all,  and  the  corporation  dot^  nothing 
otherwise  thm  what  the  men  do.  If  it  be  con- 
•idered  'abstracted  from  particular  men,  it  is 
but  a  bare  right  and  coupled  in  the  notion  of  it 
with  men  in  general,  who  are  the  proper  sub- 
jects of  gwemment,  and  remains  only  in  notion, 
and  may  well .  enough  sustain  these  epithets 
«^hich  have  been  ffiven  it,  as  all  other  rights 
and  notions  may ;  hut  wtrilst  it  remains  such. 
It  can  no  more  sue  or  be  sued,  than  commit 
treasons,  felonies,  riots,  or  other  trespasses, 
cither  against  the  government  or  particular 
men ;  neither  hath  it  any  existence  in  re  et 
factdy  but  in  the  brain. 

The  case  indeed  that  is  cited  1  Inst.  9,  is  ap- 
plicable to  any  particular  corporation ;  the  case 
IS  thus  put :  li'a  man  given  lands  to  a  mayor  and 
oomnionalty,  or  other  body  aggregate,  consist- 
ing of  many  capable  persons,  without  naming 
snccessors,  the  law  construeth'  it  a  Tee  simple, 
because  in  judgment  of  law  they  never  die. 
If  this  be  any  authority,  it  is  froui  the  immor- 
tality of  many  persons  capable,  for  they 
are  the  persons  who  are  said  in  judgment 
of  law  not  to  die.  Where  my  lord  Coke's  sense 
is  plain,  that  these  natural  persons,  thougl^ 
caimble  to  take  in  their  natural  capacities  joint- 
ly, which  the  kiw  would  adjudge  an  estate  for 
lives ;  yet  the  grant  being  nuide  to  them  by 
their  corporate  name,  they  udce  in  that  capa<» 
city,  and  the  grant  is  not  determinable  upon 
their  death,  but  shall  contmnewith  the  cor- 
poration whilst  it  coutinueth.  That  my  lord 
Ooke  Aever  dreamed  of  immortality  of  a  body 
poli^,  liiUy  appears  in  his  writings :  1  Inst.  13, 
wheie  he  puts  the  cikse  insisted  on  by  Mr. 
ftecordsrof  a  dissolatioa  by  death  of  abbot  and 


monk.  He  after  puts  Ae  case  generalfy  pf 
other  corporations,  as  dean  and  chapter,  mayor 
andconimonalty:  If  lands  be  given  to  them» 
and  thte  corporation  be  dissolved,  the  lands 
shall  escheat  to  the  donorsj  upon  a  condition 
in  law:  m  the  first  grant,  if  the  law  raise  such 
condition  upon  grant  of  lands,  much  rather 
doth  it  upon  the  j^rant  of*  the  incorporating 
whexv  the  intent  of  the  donor  is  as  special,  and 
upon  a  grwiter  trust.  That  my  lord  Coke  un- 
derstood it  of  other  dissolutions  than  W 
death  only,  he  reffers  m  the  margin  to  thp  case 
of  the  Knights  TempUrs,  which  ^-as  not  dis- 
solvcfl  b^v  the  death  of  the  members.  That 
onrporattons  were  dissolved  many  years  befbr* 
the  statute  De  terrisTemplariorum,  17  Edw.  2, 
the  statute  recites,  the  corporation  was  dissolv- 
ed, and  that  the  king  and  several  other  lords 
had  entered  upon  alt  their  lands  and  escheats : 
The  judgment  of  the  parliament  was,  they 
were  well  dissolved,  and  the  loHs  well  intitled 
by  escheat,  as  the  law  stood ;  and  therefore  by 
act  settles  them  upon  the  Hospitallere.  Thi 
corporation  was  dissolved  by  the  pope,  and 
upon  the  ground  of  Non  User.  Tne  end  of 
their  corporation  was  for  guiding  Chrislihn 
pil^'ms  to  the  Holy  Land  and  Jerusalem, 
which  the  Saracens  and  Turks  having  overrun, 
and  possessed  themselves  thereof,  the  mem- 
bere  of  the  order  never  come  there,  but  dispos- 
ed of  themselves  in  several  parts  of  Christen- 
dom. The  order  was  erected  by  pope  Uonorius, 
21  H.  1,  A.  n.  mo,  and  was  dissolved  by 
Clemens  Qumtus,  4  Ed.  2,  a.  d.  1311,  IS 
yeart  bdbre  the  statpte :  and  their  spirit^! 
corporation,  which  was  the  principal^  being 
dissohred,  the  power  of  holding  lands,  confer- 
red fay  temporal  princes,  determined,  2  InsL 
431,  and  H.  432. 

1  Inst.  fbl.  102.  th?  case  is  put  wh«re  the 
tenant  held  by  Homage  Ancestrel  of  a  body 
politic  dissolved  ;  the  homage  is  gone,  though 
a  new  corporation  be  founded  by  the  same 
name,  llat  my  lord  Coke  never  entertained 
such  an  opinion,  appears  by  his  argument  in 
the  case  of  the  dean  ^d  chapter  of  Norwich, 
when  attorney  general.  His  mistress's  heart 
was  much  upon  that  case  to  preserve  their 
lands ;  and  it  was  well  aigued  by  Mr.  Attorney 
and  no  doubt  well  studied;  but  this  topic,  fh>m 
the  indissolubility  of  corporations,  never  came 
into  his  head.  Beddes  the  statutes  of  confir- 
mation, he  iAsisted  upon  these  diings :  First, 
That  the  words  of  the  surrender  were  not  suf- 
ficient to  surrender  the  corporation ;  Seoondly, 
That  they  were  the  bishop's  council,  and  m 
some  sort  one  corporation  with  him ;  Thirdly, 
Fi-om  the  great  mischiefs  which  would  ensue. 
This  new  invention  alone  would  have  done  the 
business,  if  he  had  been  so  fortunate  to  bava 
found  it  out ;  or  if  any  ofthe judges  had  thought 
of  it,  they  would  not  haveeQne  about  it  so  long 
as  at  length  to  ground  ^irresolntioiisonly 
upon  the  points  which  did  arisb  upon  the  sta-^ 
tutcs.  Fitaherbert  [N.  Brev*  fW.  33.]  is  of  tho 
same  opinion.  That  if  an  abbey  be  dissolved,  a 
presentation  shall  escheat  totheloid. 
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(S)  The  next  aigumcDt  prodaeed  by  Mr* 
Recorder  was« '  That  a  Corooratioa  ooiud  not 
be  mirrendnred  i'  upoo  which  bc;^  I  will  not 
entertain  ^our  time,  for  tbeKe  reasons :  First, 
Because  it  was  not  to  the  qucatiun,  and  that  Mr. 
Recorder  admits,  that  many  things  may  be  for^ 
feited,  which  cannot  be  surrendered;  Secondly, 
Becanse  the  point  may  come  judicially  into 
debate,  son&e  «Jislike  having  been  taken  to  sur- 
fenders'  lately  made ;  and  f  choose  le  refer  my  • 
aelf  to  that  question  which  comes  property  in 
judgment ;  Thirdly,  But  my  last  and  princ^ 
reason  is,  that  he  bath  produced  no  authority 
of  law  to  make  good  b»  assertion. 

The  authorities  of  the  cases  of  the  dean  and 
cliapter  of  Norwich.  Mich.  40  and  4t  Elis. 
andfllay ward  and  Fulcher'scafii;,  HU.  S  Car.  U 
which  both  relate  to  the  same  surnender,  simI 
are  in  effect  the  same  case,  only  in  the  latter 
case  the  surrender  is  disctoeed  to  the  oouit  to 
be  larger  than  did  appear  in  the  former  case ; 
and  thouffh  many  books  are  cited,  yet  they  aU 
contain  but  these  two  cases,  which  OMke 
strongly  against  him.  For  throughout  these 
cases,  both  in  stating  the  question,  aiguments 
of  counsel,  and  resolutions  of  the  judges,  it  is 
plainly  ailmitted,  that  a  coiporatiou  might  be 
surrendered.  Otherwise  the  stating  of  the 
question  in  the  first  case,  upon  the  effect  of  the 
words  in  the  surrender  of  all  their  pooocssiops 
and  cathedral  church.  Whether  sufficient  t» 
surrender  the  corporation  P  and  the  arguments 
thereupon,  and  the  resolutions  of  tlie  judges 
was  needless  :  but  it  was  plainly  admitled,^at 
a  corporation  may  be  dissolved ;  and  it  was  the 
copimon  law  point  tfa^*^  did  resolve,  that  they 
were  all  idle  anil  illusory.  And  so  in  tlie  se- 
OQud  case.  Whether  tlie  dean. and  chapter, 
without  the  bishop,  could  surrender  the  cor- 
poration? [Palmer  501.  Jones  16&  Palmer 
603.]  it  is  all  along  admitted,  both  by  the 
counsel  upon  the  grounds  they  went  upon,  and 
by  the  judfipes  in  tneir  resolutions,  that  it  nsi|^t 
be  surren&red,  '  concuirentibuB  hia  quae  in 
jure  requiruntur  ;*  and  therefore,  by  the  re- 
aolution  of  the  judges,  it  oonld  not  be  done 
without  the  bbhop,  because  he  had  aninteKSt 
in  them.  And  whea  Whitlock  in  his  aigomcnt 
had  recourse  to  a  more  general  reason,  which 
was,  That  ^e  surrender  could  wAbe  good,  be* 
causetheo  they  should  be  Feio  de  w,  which 
is  against  nature ;  Jones  takes  him  up,  ami 
flat^  denies  it,  and  saith.  That  a  dean  and 
chauter  might  dissolve  thenuelTes  by  Cesso'; 
or  if  all  die,  or  resign,  the  coiporation  is  dis- 
■bhred ;  bvut  concurred  with  him,  that  the  sur- 
render did  not  dissolve  it,  beoause  the  bishop 
was  no  party,  nor  eonaenting ;  and  in  the  end 
Whitk>ck  condudes  his  argument,  that  it  could 
not  be  done  without  the  bishop.  And  the  «ay- 
ingLof  Whitlock  in  that  case,  «  That  thekm^ 
nay  grant,  but  not  dissolve  a  corporation,*  is 
oertsinly  true  in  thesame  sense  as  it  is  of  lands, 
add  all  other  rights  whatsoever ;  the  king  may 
grant,  but  cannot  resume  without  cause ;  yet 
all  may  be  forfeited  upon  due  cause,  uaA  by 
judgmont  of  law  rttnmed  to  the  king. 
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(4)Thekstlopicofaigmnct,  by  winch  Mr. 
Baooadcr  concluded  a  cuiueiBti—  caMiet  l<e 
Ibrfeiled, is  aNon  User;  bccauae  Bcrcr  any 
corporation  waa  ibrfeited,  nor  did  it  ever  ectflr 
into  any  man's  imagination,   tkit  it  eoold  be 
Ibrfeited.    Thisimfeeddocfa  pot  tbe  proof  opnp 
me ;  ami  Mr.  Sohcilor  hath  already  made  k 
out  with  gre^t  learning  by  aevemi  iptnneet  «f 
conorations  seized  into  the  kin^Ni  bands  fer 
forfeitures  committed  by  them,  some  by  jod?- 
menls,  othen  by  inqiiisitionB  findiae  those  ftir- 
feitores.    Bat  Mr.  Recorder  wi£  one  blest 
hath  blown  them  all  awmt,  that  th^  are  bot 
mereaounds,  and  look  big  witli  aetsiife,  aE4 
seizing  of  liberties  into  the  long's  hands.  Hot, 
when  strictly  examined,  tbey  are  of  no  «if^< 
stance;  andftfae  firuit  of  aO  the  ezaminaM 
ends  in«  difference  he  hath  found  oat  bcnrpcs 
seizures  and  forfeitures;  modi  aodi  anothn 
difeence  as  was- thai  between  a  liberty  anrf  i 
capacity,  upon  whidi  the  whole  weight  of  tke 
argument  turned,  '  That  acorporalsoQ  was  w 
libefty,  bota  Capacity.*    And  if  an  little  a 
distinction  be  enough  to  answer  the  weight  «f 
Mr.  Solicitor's  arguments,  it  will  be  hi  vain  Ui 
me  to  attempt  further  instances,  unless  I  cm 
reconcile  this  little  difference,  and  dbew  it  to 
be  as  ineflbctual  aathat  between  a  I  iiheitf  iiiil  a 
Capacity  was  before ;  and  theielbie  f  crar e 
leave,  in  the  first  plac^,  to  examine  this  shsit 
answer  to  so  many  and  so  great  notherities. 

It  is  objected,  that  those  are  nreeedenfti  «f 
seizures,  but  notof  forfciturea ;  fbrsnizwes'ia 
the  case  of  Uie  king's  smls,  and  of  the  bishop's 
temporalities,  are  of  the  same  natora  as  sei- 
zures upon  the  Grand  Cape's  and  iJiaferingas  ia 
suits  betweenpaity  and  party,  only  to  answer 
issues.  And  whan  liborties  of  tnwnn  are  men- 
tioned to  be  seized,  the  towns  only  are  seized, 
and  not  the  corporation,  which  lemaina  ta  ftpi^ 
^uo;  butwhereafoffehore  ia,  tiiere  most  be 
judgment  of  Ouster.  Every  aenlenec  ahneit 
of  ttus  answer  is  contrary  to  all  Ae  books  aad 
reomds  of  law,  that  I  know  of.  fhe  autbo- 
nties  crted  to  prove  tne  diftmcea  are  3ist 
Brev.  fid.  161.  169.  whidi  anidi,  imfuire  into 
the  causes  of  aeizurea,  and  oanaes  of  forfei- 
ture ;  but  what  these  causes  are,  which  msv 
becausesof  one,  and  not  of  theother,  are  ml 
disclosed.  But  my  lord  Coke,  in  the  coonle^ 
of  Sbewsbory's  case  deleHnides  the  difierenrr, 
and  raakestMm  all  one.  There  are,  naidi  br. 
three  causes  of  forfeiture  or  seizure  <kf  offire« 
for  matter  of  fact.  Abuser,  Non  Vaer,  and  Re- 
fuser. Hemakesthecansesof  both  tobe  tb^ 
sane :  Forfeiture  is  but  the  foct  nnen  vrhicfa 
the  seizure  is  grounded,  where  ttte  subvert 
hadi  title  of  entry  for  a  forfeiture,  in  the  canse 
of  the  entry  different  from  the  eanses  of  the 
forfeiture.  So  in  the  king's  caae,  where  liber- 
ties are  sozed  for  an  Abuser,  whedier  it  be  Kv 
'  judgment,  or  upon  an  inqmsition,  or  present- 
ment, finding  the  abuse :  can  it  tte  a  qnesti<ni 
with  any  learned  man,  but  the  atfzme  is  frr 
the  forfeiture?  The  king  cannot  aeize  withool 
cauBP,  and  the  cauae  muatbesome  fiwt  in  brearfa 
of  the  ooodiliQn  in  law  anMSBed  la  ^  Mboiy . 
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Theotiwr  Mithoritr  produced  is  of  the  Qoo 
Warnuito  agaiiwl  Roger  Mortinier,  cited  9  Ed. 
3.  S9.  in  Strata  ManxUa,  Co.  9.  fol.  28.  where 
upon  deoiBl  oi  aid,  and  the  defiendaatd  not  an* 
fiwering  over,  judipnent  waa  given  of  fore- 
judger  of  the  liber^,  and  enor  hnmght ;  where 
fiiicniopiaitfa,  that  m  some  cases  frtochiae  shall 
be  put  into  the  kinff's  hands,  in  some  cases 
seized  in  the  ri^ht  of  die  king  until  fine ;  and 
in  some  cases  it  shall  be  fore-judged,  i^cb 
holds  for  ever.  I  do  admitthis  caseto  be  good 
law,  but  it  makes  nothing  to  the  purpose  to 
prove  the.  difference ;  or  mat  seizures  by  the 
lung  for  misusers  are  not  fbribrleitures,  or  that 
judgment  of  Ouster  are  only  evidence  of  for- 
feitures, or  to  prove  a  seixure  in  the  kind's  suit 
is  of  the  same  nature  as  tlie  Grand  Cape  or 
DistnngBs,  upon  mean  process  in  the  suits  of 
common  persons.  And  because  neither  the 
book  eases,  nor  Mr.  Recovder,  have  given  any 
light  into  the  cases,  whidi  may  vary  the  judg- 
ment in  a  Quo  Warranto,  I  will  endeavour  to 
«tate  the  matter,  how  it  stands  upon  seizures  of 
libeities. 

(1.)  Liberties  may  be  seized  into  the  king^s 
hands  by  the  awara  of  the  court,  which,  in 
that  book,  is  styled,  *  Put  into  the  king's  hands ;' 
and  that  in  two  cases  principally  : 

Where  the  defendsnts  are  summoned  to 
appear  at  the  king's  f  uit,  and  make  de- 
faults. 

Where  a  contempt  appears  upon  record,  in 
returning  or  executmg  the  king's  process. 

I  shall  eive  instances  of  each.  For  the  lat- 
ter, .S  Ed.  4,  fol.  5,  in  case  of  bailiflb,  upon 
error,  the  buUff  appesrad,  and  prayed  a  day  to 
bring  in  the  record  ;  they  iatfed  at  the  day : 
The  better  opinion  is,  tneur  franchise  shall  be 
re  seiaed.  And  Vavasor  there  saith,  if  a  lord 
of  a  franchise  do  any  trespass,  or  contempt  to 
the  king's  court,  it  is  cause  in  the  same  court 
toveseizethe  franchise.  For  the  fonner,  15 
Ed.  4. 6,  in  Quo  Warranto,  if  the  defondant 
appear  not  at  the  day,  the  liberties  shall  be 
aeized ;  and  if  he  doth  not*  replevin  them,  as 
in  Eyre,  they  shall  be  absolute^  forfeited ;  for 
the  statute  of  Quo  Warranto  directs  the  kind's 
courts  to  proceed  in  Quo  Warranto  as  in  the 
Eyre. 

Trin.  16  Jao.  1.  Brigg's  case,  in  Quo  War^ 
ranto,  the  defendant  appeared  notut  the  day ; 
the  liberties  were  seized,  RoH.  Rep.  3  part, 
fol.  46. 

Trin.  17  Jac.  1.  Roll.  9.  part,  9%  Quo  War- 
ranto against  the  mayor  and  bumsses  of 
Wiffmore  in  Com.  Lancast.  anon  demult  made 
a^  the  day,  it-was  agreed  by  the  court,  lint  if 
they  shewed  net  good  cause  to  excuse  their 
defoolt,  their  liberties  should  be  seized  into  the 
kmg's  hands ;  This  beingin  the  case  of  a  cor- 
pomtion,  the  *  Capias  in  manus'  should  be  of 
the  politic  pevson  whieh  made  the  default. 
Where  seizure  is  by  award  of  the  court  for  a 
contempt  in  court,  the  court  may  admit  the 
patties  So  alBz  nnd  order  restitution;  sowhere 
by  awardof  |he  court,  on  default  of  snpearaDoe 
at  Ilia  kiBg'f  suit,  aieurare  is  made,  which  is  hi 


nature  of  a  distress,  to  bring  in  the  party,  by 
putting  him  out'  of  the  possession  of  tne  liber- 

Sf,  till  he  appear  and  replevy ;  the  court,  if  tlie 
efendants  come  in  time,  and  pray  it,  may  de-  , 
liver  them  the  possession  upon  replevin ;  and  thia 
by  the  new  statute  de  Quo  Warranto,  30  Edw. 
1.  Before  that  statute  the  general  writ  of 
summons  to  answer  to  liberties,  as  also  the  par- 
tkrular  writs  of  summons  upon  the  Idn^s  spe- 
cial suits,  superseded  the  use  of  any  liberty  till 
the  justices  met  on  the  day  of  return.  Wiiich 
mischief  was  remedied  by  that  statute ;  if  they 
appeared  not  at  the  day,  the  liberties  were  to 
be  seized  in  nature  of  a  distress,  to.enforce  their 
appearance.  And  upon  appearance,  if  they  de«- 
manded  to  replevy  tiiem,  the  judges  might  de- 
liver back  the  possession  of  the  liberties  upon 
security  to  prosecute  their  daim,  and  answer 
the  mean  profits,  if  any,  in  case  judgment 
were  against  them  ;  muck  in  the  same  manner 
as  the  practice  in  liie  court  of  exchequer  upon 
all  seizures  to  this  day,  by  the  s^ures  the 
king  is  in  possession  :  But  if  the  party  appear 
and  plead,  and  put  in  security,  he  m  by  rule  of 
court  permitted  to  receive  the  profits.  But  this 
statute  not.  limiting  any  time  for  his  appear- 
ance, or  to  reply,  that  remained  as  it  did  Defore 
upon  the  old  statute  of  Quo  Warranto,  18  Edw. 
1,  which  refers  tti  the  practice  in  Eyre :  So 
that  if  the  party  did  not  replevin  in  time,  the 
former  seizure  would  amount  to  a  seizure  afler 
judgment  by  defoult,  which  is  final. 

(2.)  Agam,  llbertiea  are  seized  into  the^ 
long's  -hands  by  judgment  of  court  in  the 
king's  sniti^  whether  the  judgment  be  by  de- 
fautt,  or  Nihil  dieit ;  upon  demurrer,  or  issue 
tried,  this  judgment  is  final,  and  the  court  can- 
not admit  to  a  fine^  or  award  restitution,  unless 
upon  error  brought.  This  court  is  to  set  the 
fine  upon  the  Copiafvr,  but  not  the  fine  for  re- 
demption: that  IS  pui^  in  ^he  king's  breast, 
*  et  ex  gntia  Regis.'  iWe  is  no  such  formal 
judgoMnt  of  seizure  until  fine ;  but  ihh  upon 
judgment  and  another  sdzure  upon  inqoisiuon, 
or  presentment,  which  I  slmll  mention,  are  the 
seizures  in  the  kinsf's .  right,  represented  in 
Mortimer'scase,  but  frequently  entered  ^  quous- 
'  que  Dominus  Rex  aliud  preoeperit.'  What 
was  intended  by  a  judgment  of  Ouster  in  th«t 
book,  and  in  what  cases  by  the  course  of  the 
king's  courts  it  ought  to  be,  will  best  appear  by 
an  ancient  rule,  tsken  and  agreed  by  the  judges 
in  Edward  the  Fourth's  time,  before  they  were 
prumiscuously  used,  nielrule  is  tfius :  wheie 
it  clearly  appears  to  the  court,  that  where  » 
liberty  is  usurped  by  wrong,  and  upon  no  tide^ 
either  1^  the  king's  grant,  or  otherwise,  there 
judgment  only  of  On^er  shall  be  entered:  But 
where  it  appears,  ^attlie  king  or  hif  ancestors 
have  once  granted  a  liberty,  and  the  Ifterty  be 
misused,  judgment  uf  seuture  into  ihe  king's 
hands  shall  be  eiven.  These  rules  cwry  their 
own  light  with  them ;  That  which  dttne  oat  of 
the  kmg's  hands,  as  Bracton  usedi  tiie  word| 
is  properly  returned  there  again  by  seizure,  or 

88  our  ancient  books  phrase  it)  by  re-seizure, 
at  that  uliich  nev^  came  thencci  bat  mcrd;f 
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psaqied  upcfa  hiniy  ihaD  be  yacatedyf  aad  by 
jadffmeiit  of  law  declared  null  and  void. 

There  is  anotber  case,  whidi  is  there  like- 
wise cesolved,  and  that  is,  where  it  is  doubt- 
fill  to  the  court,  whether  the  liberty  com- 
menced  by  grant,  or  by « wrong;  that  for  the 
uncertainty  the  best  and  safest  course  is,  that 
judgment  oe  ^ven  of  seizure.  This  last  case 
was  the  principal  case  in  that  book,  the  ques- 
tion arising  upon  a.  defoult.  What  judgment 
shouU  be  gifen  ?  and  by  that  rule  judgment 
was  g^ven  of  seizure,  not  of  Ouirter.  And 
affreeable  to  these  rules,  all  the  judgments 
which  I  hare  met  with  have  been  giren  ;  and 
this  course  hath  been  found  most  Mueficial  to 
the  subject,  who,  though  by  forfeiture,  mis- 
pleading, or  dfB&ult,  be  may  lose  his  liberty-, 
may  have  recourse  to  the  lung's  mercy  ior 
lestitution. 

In  the  case  of  the  bailiffi^  and  aldermen  of 
New  lladoor,  which  was  by  default,  judgment 
of  seizure  only  was  given.  [Mich.  20.  Jac.  1. 
Rot  17. 

In  the  case  of  New  Malton,  [Trln.  6.  Jac.  1 
Rot.  3,]  though  the  issue,  that  the  corporation 
was  by  prescription,  was  tried  against  them  ; 
yet  having  long  acted  as  a  corporation,  they 
might  have  mispleaded  their  title,  as  the 
city  of  London  hath  done,  in  claiming  that  by 
prescription,  which  commenced  by  grant  with- 
m  time  of  memory,  judgment  only  of  seizure 
was  given,  and  not  of  Ouster.  In  all  cases  of 
disclaimer,  judgment  only  of  Ouster  shall  be 

8'ven ;  upon  the  same  rule  judgment  only  of 
aster  was  ffiven  in  the  caseof  8taverlon,  re- 
Strted  in  Ydverton  and  Crook :  But  the  entry 
ere  is  mistaken ; .  for  it  is  entered  Mich.  8, 
Jac.  1,  Rot.  S,  for  it  appeared  to  the  court, 
that  it  was  a  mere  usurpation  without  title; 
for  that  no  such  court  as  he  claimed  could  be 
gained  by  prescription,  nor  indeed  by  grant, 
urough  the  meanness  of  his  estate.  Mr.  Re- 
corder insisted  upon  this  judgment,  as  a 
measure  for  all  judgments  upon  forfeitures  of 
liberties,  but  plamiy  mistook  the  reason  of 
it  Upon  the  reason  of  these  rales,  in  such 
cases  where  grants  do  appear,  but  either  the 
parties  are  not  capable  of  ttuiing,  or  the  liberty 
mated  no  allowable  bylaw,  the  course  hath 
been  to  enter  a  mixed  judgnoent  both  of  seizure 
and  of  Ouster. 

In  the  case  of  the  inhabitants  of  Denbifffa» 
who  claimed  by  charter  several  liberties ;  but 
it  appearing  they  had  no  canaci^  to  take,  yet 
the  usurpation  being  by  colour  of  letters  pa- 
tents, the  judgment  was  mixed  both  of  seizure 
and  Ouster  ;ror  there  was  no  possibility  of  re- 
stitution, because  they  were  not  capable.  [Hil. 
S7  Eliz.  Rot.  15,  Co.  Ent  537.1 

And  in  the  case  pf  Cusacdc,  [Fasch.  17  Jac. 
1.  Rot  It."]  it  appearing  to  ^e  oonit  that  the 
liberties  granted  did  not  pf^KSt  nor  could  be  law- 
fully used ;  yet  the  usurpation  being  by  coknirof 
A  grant,  judgment  of  seizure  was  ^vcn,  as  wdl 
as  Onstefijyn  these  ca8es,as  likewise  m  sir  George 
Reynell's  casp;  and  by  multitudes  of  cases  of 
offices  seiaed,  it  appears,  how  vain  the  otgedyoo 


was,  that  the  king  eaanat  seiiDaa 
because  he  cannot  hare  it,  or  he  tbe  noayor  sod 
commonalty;  for  not  only  what  ^e  kit^mav 
hare  or  hold,  but  what  fale  may  dupoae  €ff^  m 
in  jud|[aient  of  law,  said  to  be  in  his  hands; 
and  it  is  the  proper  office  of  tbe  hami  dispoMrt, 
as  well  as  tenere.  And  what  but  cotounUv 
came  out  of  the  crown,  though  it  cannot  sob- 
sist  by  law  in  a  sul^ect,  shall  be  seised,  as  is 
Cusack*s  case. 

(3.)  In  tlie  last  place  there  are  other  seizure^ 
which  are  by  process  by  conuniasioo  of  inqian 
upon  inquisition  found,  or  upon  preseatrntol'; 
and  such  are  always  for  fbcfiaHures,  upon  fruln 
found  in  breach  of  conditioiis  aoDexed  by  bw. 
That  the  king  is  in  poosesaioa  of' all  iDoorponl 
rights  by  such  seizures  upon  inqoiaitiofi,  3l|>- 
pears  by  the  resolution  in  sur  George  ReyaeiTi 
case.  In  these  cases  of  seizure  for  fmwkam 
no  court,  or  the  lord  of  the  lihoty,  wbftikr 
body  politic,  or  natural,  can  adnait  to  a  6N. 
and  thereupon  make  restitutioB ;  nettfaa  a 
there  any  other  way  by  law  to  take  ofi*  H^ 
king's  hands,  but  by  direct  traverse  of  the  fact, 
if  the  fact  found  be  not  true ;  or  by  demufrer, 
if  the  fact  Ibund  be  not  in  law  sufficieBt  cause  « 
forioture.  Tbe  facts  upon  which  such  seizons 
have  been  made,  have  been  generally  so  no- 
torious,  and  the  consequence  of  law  iqmi  tbein 
taken  to  be  so  evident,  that  I  never  met  wok 
any  such  inquisition  ever  traversed  or  demurred 
to ;  but  tbe  application  for  restitutioa  bath  stiil 
been  to  the  king's  grace.  And  these  ioqan- 
tions  hare  been  tal^  either  ex  oficio  by  the 
sheriff,  or  by  special  commissions.  The  sfae- 
riff  by  his  geneni  commission  is  intrusted  wiib 
the  preservation  of  the  whole  county,  and  tbe 
public  peace  thereof. 

And  though  in  the  grant  pf  corporatnos 
aud  other  libati^,  there  be  special  dames  ex- 
clusire,  Ua  ouod^  &c.  Yet  these  clauses,  s 
the  grants  themselves,  hare  another  ha  fwai 
annexed  to  them  by  law,  Aat  they  prtaLtrt 
good  goremment,  and  do  not  abuse  tbe  6ai- 
chise,  by  committing  or  permitting  riots  asJ 
great  disorders  in  breach  of  the  pubbc  peace ; 
which  if  they  do,  is  by  law  a  i^on  Omiitmsm 
the  sheriff,  to  inquire  and  take  care  of  the  ps^ 
lie  peace  within  the  liberty. 

The  town  of  Hereford  was  seised  into  tk 
king's  hands  by  the  sheriff  of  the  county ,  nt 
holding  of  a  market  contrary  to  the  king^'s  pro- 
^ition.  Upon  certificate  thereof  into  chas- 
oery,  the  king's  writ  issues  to  the  sheriff,  ap- 
proving  thereof,  and  oommandine  him  to  ksi? 
it  in  the  long's  hands,  *  Donee  domiaus  Rex 
*  aUud  inde  pneceperit  Rot  danso.'  15  H.  5. 
memb.  7.  Hales  lib.  K.  fol.  41* 

Of  seizures  made  upon  preaantuMmts,  ssd 
inquisitions  taken  by  eommissioDs,  there  «t 
many  instances,  some  wh«eof  I  shall  mesiiaB 
when  I  como  to  the  precedents. .  The  seiaom 
upon  judgment,  or  tor  a  forfeiture,  which  ut 
always  in  the  king's  right,  do  as  effectualh 
pot  the  king  mto  possMsioB,  and  oast  the  as- 
tural  persons  from  using  the  ri^ht,  as  asT 
jttdgflBCUl  of  Oiiater  wliaiMCf  cr.    And  the  «- 
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ierence  between  such  seizures,  and  tliose  upon 
the  grand  Capej  which  are  only  upon,  mean 
process,  and  in  right  of  the  subject,  and  in  his 
aid,  is  too  apparent  to  be  furth^T  inlarj^  upon. 
There  is  some  resemblance  between  tins  seizure 
upon  the  grand  Cape,  and  that  in  tlie  king's 
suit  for  default,  that  appearance  for  both  are 
upon  mean  process,  and  both  repleviable,  if  the 
defendant  or  tenant  come  in  time. 

There  is  also  a  fttfther  resemblance  between 
lliero,  wliich  makes  not  Tor  Mr.  Recorder's 
purpose ;  and  that  is^  in  (hat  both  are  tb^t  for 
CYer,  if  the  parties  come  not  in  time.  Tor  at 
common  law,  if  upon  a  *  pneeipe'  ^od  reddat,' 
and  th^  lands  seized  into  thelung's  hands  upon 
the  grand  Cane,  the  tenant  nmkes  default,  and 
eomes  not  witnin  forty  days,  he  could  not  wage 
his  law  to  excuse  his  default,  but  the  demand- 
ant should  haTie  judgment  to  recover  the  land 
l^resendy,  15  £d.  4.  fol.  7. 

The  aiflTerence  that  it  was  not  the  franchise 
<ir  liberty  of  the  oorooration,  but  the  tn\ms 
'themselves  were  sdzed  into  the  king's  hand,  is 
lisTCHdofauthorit^asof  law.  Sometimes  in- 
dMd  *  Civitas  et  villa,*  in  records,  are  used  pro- 
ridificuously  lor  the  fhmchise  and  freedom, 
which  is  jomtly  used  and  enjoyed  by  the  in- 
llabitanta,  exempt  f^om  the  common  law  ju> 
mdictioii :  and  in  such  case,  the  seizure  of  the 
^ty  or  TiDe,  and  of  the  franchise,  is  all  one ; 
and  the  mhabttants  thereby  put  under  the  ^- 
▼eiuweul  of  the  common  law,  discharged  of 
the  franchise.  But  if  die  town  or  dty  be  taken 
ibr  the  natural'persons  who  are  the  inhabitants, 
orfor  the  bouses  whereiA  they  inhabited,  -which 
^bey  must  be^upon  Mr.  Hecorder's  distinction, 
<Kherwise  it  wiR  be  a  distinction  without  a 
^flerence;  neither  the  inhabitants  nor  houses 
were  ever  seized,  or  could  be  seized  into  Uie 
Icing't  hands  upon  such  inquisitions  as  have 
lieen  found,  and  judgments  of  seizure  that 
tevebeen  given,  llieonlyproof  fbr  this  dif- 
fbrenc^  was  a  strong  averment,  that  whilst  the 
dty  of  London  lay  under  the  several  seizures 
wmetimes  of  the  mayoralty  only,  at  other 
Ihnes  of  the  whole  fhmchise,  the  corporation 
was  as  vieorouB  as  ever,  and  in  statu  quo ; 
not  so  much  as  suspended,  but  did  exercise  all 
•corporate  acts  as  before.  An  averment  against 
4lie  express  sense  of  all  the  citizens  when  under 
Ihoae  aeiaures,  and  against  many  authorities  of 
Jaw. 

At  the  parliament,  18"  Ed.  1.  fRoll  Prerog. 
S04.])  The  chifeens  (for  they  had  then  no  mayor) 
petitioned  the  kin^  in  parliament,  *  Quod  Hex 
*-ve1iteis  oonoedere  nnstinnnfStatum,  sc.  Ma- 
« joremct  antkiiiaa  Ubertates.'  They  petitioned 
not  for  their  houses,  or  the  liberty  of  their  per- 
sons, thoae  were  nerer  seized ;  but  to  be  re- 
stored to  tha  mayoralty,  and  tfaetr  andent  li- 
ifertiea,  which  were  nnuer  sdzure  in  the  king's 
hands,  if  the  oorpontion  had  been  in  itatu 
^o,  they  woaM  not  have  troubled'the  6oin- 
nona  to  praaent  such  a  petition,  nor  the  king 
to  grant  aa  idle  a  petition^  as  *  ets  concedere 
*  pnstimMi  atatom  ;*  but  they,  who  knew  their 
.<andftiod  Wttat  Uwi»  Ifr,  lUcowter,       


themselves  out  of  possession  both  of  their  ma* 
yoralty.aAd  their  ancieu't  liberties,  and  pray  to 
De  restored  to  them.  And  the  kiug's  answer 
was,  he  was  not  at  present  advised  $laium  muf^ 
tare.  My  lord  *Coke'8  opinion  is,  that  tha 
chapter,  w  hen  no  dean,  or  commonalty,  when 
no  mayor,  have  'not  capacity  so  ipuch  as  to 
make  continual  claim,  nor  to  take  by  purchase, 
nor  sue  any  action  [1  Inst.  263  b.] 

If  the  Conlmons  of  London  meet  on 
Michaelma.^  day,  and  .choose  a  mayor^  the  old 
mayor  not  present,  tlie  election  is  void  ;  and 
so  any  other  act-  without  tlie  mayor.  (21 
Ed.  4,  27.)  If  the  commonalty  in  the  vacancy 
of  a  mayor  make  obligation  under  their  com-- 
mon  seal,  it  is  void  ;  how  much  stronger  will 
the  case  be,  when  the  whole  fraucliise  is  seized? 
(«1  Ed.  4,  69.)  ^ 

I  have  now  removed  the  objections  which 
l»yin  my  way,  by  opening  the  nature  and  ei- 
f^t  of  sdzuces  of  liberties  into  the  king^a 
hands,  and  where  judgment  of  Seisure,  and 
where  of  Ouster  are  properly  given  ;  whereby 
it  may  appear,  that  tliis  special  «  Capias  of  Ca- 
pias in  manus  Regis*  is  as  proper  an  execution 
against  the  body  politic,  asthe^  common  Capias 
against  the  body  natural;  and  in  jud^ent  of 
law  the  politic  person  is  as  properly  said  civili' 
ter  moriua  by  judgment  of  seisure,  as  the  natural 
person  is  said  civiliter  mortua  by  judgment  of 
any  attainder  for 'any  capital  offence.  Mr. 
Recorder  acknowledges,  that  in  case  of  natu-> 
ral  persons,  when  the  Ikw  gives  forfdtureof  the 
body,  or  of  the  liberty  of  the  boily,  it  is  all  one 
in  judgment  of  law ;  the  law  is  the  same  when 
it  speaks  pf  bodies  pofitic,  to  forfeit  the  liberty 
of  the  body  politic,  4nd  to  ibrfeit  the  body  po* 
Ktic. 

3.  My  way  thus  cleared,  I  will  lay  down 
the  grounds  and  reasons*  of  law,  npon  wliich  1 
conceive.  With  some  clearness,  that  cor|K>ra« 
tions  may  be  fbrfeited  and  seii»ed  into  the  kmg'a  ' 
hands,  as  well  as  offices,  or  any  fiberties  what- 
soever ;  and  then  shall  Instance  in  some  far* 
ther  precedents,  whereby  it  will  appear  tbev 
have  oeeo  forfeited  and  seised.  My  gruiuuls 
are  prradually  these : 

(1.^  That  there  is  a  condition  in  law  an- 
nexeu  to  the  franchise  of  a  corporation,  upon 
its  first  ei^ectiOn,  as  strong,  if  not  stronger, 
than  to  any  other  franch^  or  Hberty  what- 
soever. 

(3.)  That  there  is  nothing  extraordioarr  cr 
peculiar  in  the  nature  of  a  corporation,  to  hin- 
der taking  advantage  of  the  condition  broken, 
or  to  exempt  it  from  the  common  condition  of 
othef  libferUes  in  con^deration  of  law. 

(1.)  As  to  the  first,  wherever  the  law  in- 
troduceth  or  alloweth  any  right  upon  a,trust,  or 
for  the  benefit  ot  tlie  public,  it  implies  a  condi- 
tion, that  the  trust  be  disdiarged,  and  the  ends 
df  its  creation  complied  with.  Thin  condition 
implied  by  law  is  of  stricter  obhgatuiii  than 
conditioiis  express  ;  it  shall  hind  infants  and 
femes  /covert,  8  Co.  44.  '  The  pritici|ial  case  is 
of  offices  ;  bat  the  liook  sailh,  *  So  it  is  of  all 
•^fibcitieaaadfbnciniei:'  ABdiiuieelfttirou|;h» 
•  4F 
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Mit  our  booki,  the  cues  of  oflicn  of  poMic 
trust  and  franchises  run  parallel ;  anu  the 
l^reatcr  the  trust  is,  or  of  greater  necessity  to 
be  performed,  the  coodition  is  still  die  stricter. 
And  therefore  in  franchises,  as  well  as  liberties, 
if  the  franchise  he  for  the  better  administration 
of  justice,  and  of  necessity,  Non  User  will 
be  judged  a  breach  of  condition  ;  but  where 
tiot  of  necessity,  bare  Non  User  will  not  be  a 
breach  ;  vet  Reliiser,  which  is  an  obstinate 
tnd  wilfuf  Non  User,  ma^  be  a  breach  ;  but  in 
esse  of  aH  liberliea  and  franchises  whatsoever, ' 
Abuser  was  ever  judged  a  breach  of  the  con* 
dition.  This  matter,  upon  the  question  of  for- 
leitnre  of  an  office,  is  well  stated  in  the 
rounicss  of  Shrewsbury's  case,  9  Co.  50.  Now 
this  franchise  of  a  corporation  is  granted  upon 
AfargrsBler  trust  and  confidence  than  any 
other  liberty  whatsoever,  as  I  have  already 
•hewn  ;  viz.  For  the  government  and  peace  of 
the  inhabitants,  and  othera  coming  within  the  | 
liberty  of  the  franchise,  in  subordination  to  the 

gneral  government  of  the  king  ;  and  that 
ey  are  intrustied  therewith  by  &e  king  upon 
the  pubUc  account  of  government  only,  and 
not  for  any  private  respect  or  benefit  what- 
soever. Other  franchises  are  either  subordi- 
nate and  auxiliary  to  this,  as  to  hold  courts, 
bave  ijaob,  and  such  like,  for  the  better  admi- 
nistration of  the  several  parts  of  goverament ; 
dr  else  are  of  profit  or  ease,  ^  pro  meliori  sus- 
*  tentatione'  or  the  charge  and  burden  of  this 
tubordinate  government.  And  therefore  Banks, 
in  the  argument  of  Hayward  and  Fulcher's 
case,  Palmer  495,  calls  it  the  Principal  Liberty, 
mnd  other  liberties  the  Aeoessones. 

In  the  case  of  Knights  Templan,  the  oorpo- 
tation  was  dissohed  upon  account  of  Non  User, 
thoii||rh  without  their  default ;  bat  the  end  of 
tjieir  institution  ceased.  (Inst.  439)  The  case  is 
Bnich  stronger  where  it  is  a  voluntary  Cesser, 
ns  where  the  abbots  and  monks  put  off  their 
llabit,  and  leave  their  houses ;  this  Non  User 
will  be  a  good  cause  of  discharging  the  order. 
IVhere  the  commonaltv  have  power  to  choose 
every  year  a  mayor,  if*^  they  do  not  choose  a 
mayor,  their  franchise  shall  he  forfeited,  or  they 
ftia^  be  fined,  upon  this  reason,  that  common 
Justice  fails  fbr  want  of  such  an  officer,  which 
was  a  breach  of  the  condition  annexed  to  their 
Kberty  by  Non  User,  21  £^  4,  14.  It  anpeare 
by  this  case.  That  the  commonalty,  in  tne  va- 
cancy of  a  mayor,  are  to  this  purpose  a  cor- 
poration, to  choose  a  mayor  to  pemct  the  body  ; 
and  it  is  the  only  corporate  act,  that  they  are 
iKr law enaUed  to  do  without  a  mayor;  and 
uus  right  may  be  forfeited  too.  And  as  by 
never  choosing  a  finayor,  they  themselves 
would  dissolve  the  corporation ;  so  bv  forfeiting 
their  right,  it  is  in  the  power  of  the  law  to  dis- 
iolre  them.  It  also  appsara  expressly  by  this 
tase,  that  the  king  may  proceed  either  for  a 
Bne^  or  upon  a  forfcitiu«,  as  he  may  do  in  the 
cases  of  all  offices  and  franchises  whatsoever, 
ns  he  shall  be  advised. 

If  Nob  User  in  some  cases  (as  I  have  shewn) 
iritt  Jbiftit  «  €orpontfc  ri|^  no  thadow  of 


reason  can  be  oflered,  wbjr  Wtuur  or  Aboov 
will  not  do  it  as  weO  as  m  aB  other  libertieo. 
For  as  greater  the  trust  is,  or  stroi^^  the. 
condition,  so  an  Abuser  of  that  tmst  is  a  far 
greater  breach  of  the  condition,  than  a  siniBle 
Non  User.  Single  bodies  politic  have  inra- 
putaUy  such  conditions  annexed  to  dienD  upon 
the  trust  of  their  creation ;  and  the  breadb  of 
the  condition  is  in  law  good  cause  of  separatiii|g 
the  politic  person  from  the  natural,  hv  depri- 
vation, whidi  in  tho  civil  law  is  of  tne  samo 
effect  as  iudgment  of  Ouster  by  tbecoanmoa 
law ;  and  their  snspension  hatn  some  Tcsem- 
blance  with  our  seisnres  into  the  king*o  bawbi 
If  Mr.  Recorder  had  but  observed  the  dlilKarent 
hiws  that  spiritual  cornorations  and  ciril  cor- 
porations are  guiiled  ay,  he  would  not  bav« 
raised  his  wonder  to  tnat  height,  thnt  Clas 
Warrantos  were  never  brought  against  mo- 
nasteries, bishops,  deans  and  chapters,  pniaoM 
and  vicars,  and  that  bringing  it  now  against  the 
city  of  London  threatened  the  whole  hicrarcby 
of  the  church ;  when,  vrith  his  leave,  all  these, 
if  they  offend,  may  by  law  lose  their  cwpatals 
right,  which  may  be  severed  from  thetn  by  s 
certain  instrument  called  Dei»rivatioa,  the  ed^ 
of  which  is  no  sharper  than  jutomentof  Sa- 
sure,  or  Ouster  in  our  law.  Ana  certainiv  tiie 
union  between  the  poUtic  and  natural  body  is 
as  close  and  as  strong  in  single  oorpotatinns,  ss 
in  aggregate ;  and  the  same  aotbore  ha^ne  be- 
stow^ upon  them  the  same  epithet,  and  that 
they  cannot  commit  treason  and  fclsBy  |  and 
the  body  corporate  of  the  bishop,  panaa,  prior, 
alien.  Sec.  is  as  invisiblo,  immortaL  and  aa  po- 
litic as  that  of  aggregate  bodies.  Yet  m^wy 
treason  and  felony,  but  far  less  nusdemeaoors 
committed  by  the  natural  persons  wiB  forfeit 
the  corporate  right,  and  amount  to  a  breach  of 
the  condition  annexed  by  law.  So  little  crimes, 
as  waste,  and  wilfol  dilsnidations,  will  bo  oaoses 
of  forfeitures ;  many  or  the  cases  thereof  ate 
put  in  sir  James  Bagg's  case,  to  which  I 
refer,  11  Co.  98.  For  I  do  take  that  case  to 
be  an  express  judgment  in  point.  Thai  there  is 
a  condition  anneaced  by  h^w  to  every  oornora- 
tion,  and  that  the  breach  thereof  is  a  forfeiturr. 
The  resolution  there  is,  that  any  member  of 
tlie  body  may  forfeit  his  corporate  rt^t,  and 
may  by  law  be  divested  of  it,  which  fight  is 
there  ^led  his  Freedom  and  liberty.  And  k 
b  the  same  right  or  liberty,  in  which  all» 
jointly  considered,  hare  an  inneritwioe,  where- 
in each  member  nath  a  freehold ;  for  tliey  sre 
not  seised  of  this  right  in  thdr  corporate  can- 
city,  but  as  natural  pensms,  the  ipwation  be- 
ing of  that  right  which  gives  theoi  the  cor- 
pwate  capacity.  And  what  any  member  msy 
forfeit,  every  member  may;  ami  the  samo 
acts  which  will  forfeit  the  right  of  evenr  mem- 
ber, separately  considerBd,  if  done  joiotljr  bf 
all  the  members,  will  have  the  same  etfbcC 
What  set  will  amount  to  a  forfqitMre»  thotcase 
generally  determbies,  whatsoever  io  coattoffy 
to  the  duty  and  trust  of  a  member;  espeeiaily 
ifthefactbo  contrary  to  his  oalb«  tW  oath  nf 
•UefiaBeo  by  tho  it«tailo  r  Jo0w«.  fl| 
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where  tn  dteman  m  de^,  the  king  may  seii4 
bis  MandamtM  to  cfaoote  another,  as  done  iu 
the  case  of  Laneeston,  P.  8.  Car.  1.  93  R« 
Hale,  CoTjporat.  PI.  6.  If  they  yield  not  obe- 
diesee^  tbev  may  be  ined,  or  may  kcur  tbo 
Ibrfdftuie  m  their  liberties,  as  the  case  may 
require. 

3.]  In  ease  the  eorporation  caanot.do  jnstieo 
in  puniriiiiig  and  displiieiiig  the  offenders,  either 
because  the  m^ority  are  offenders,  orftvour- 
in|^,  or  abetlin^  the  offenders,  there  bein^  a  fai« 
hire  of  justice  in  the -franchise,  which  the  law 
will  not  permit,  by  judgment  of  law  the  city  Or 
ViUe  shall  "be  restored  to  the  government  and 
jurisdiction  of  the  common  law,  by  seizure  of 
the  Imnchise  into  (he  king^s  hands. 

4.]  Failure  of  justice,  and  the  net  suppress* 
ing  and  punishing  of  notorious  riots  and  ta« 
muha,  have  been  adjudged  good  causes  of  for- 
Aituie  of  libeities :  and  the  plea  of  non  ability 
lo  suppress  them,  disallowea^as  anycansc  of 
esccuse,  as  to  the  pomt  of  forfeitures  of  tho 
liberties,  which  doth  and  wiU  appear  by  th^ 
precedents  insisted  on  by  Mr.  Solicitor,  and 
what  I  shall  superadd.  So  that  IconoeiTe  fha 
authority  of  sir  James  Bagg*s  case  remains 
unshaken,  that  there  is  a  condition  annexed  to 
the  franchise  of  a  corporation,  the  breacb 
whereof  wiU  be  a  forfeiture.  The  greater  the 
trust  of  any  member  of  a  corporation  is,  the 
stricter  is  the  condition  ;  as  wtiere  any  of  tbf 
members  are  chosen  into  any  places,  which 
mora  immedialely  concern  the  good  govem<> 
ment  of  the  corporation,  a  less  crime  wiU  be 
the  cause  of  his  removal,  than  will  be  a  dis- 
franchisement  of  a  private  member,  asinth# 
case  of  anaMerman. 

It  was  rowlved,  for  being  a  drunkard  and 
haunter  of  taverns,  he  bein^  a  magistrate  more 
immediately  intnsited  vritn  the  government, 
was  cause  of  removal  s  though  he  have  lireo« 
hold  in  the  phwe,  yet  it  is  upon  speoat  trust 
and  conffdtiBoe.    fTayler's  Case,  Trin.  14b 


'Mrt  6f  the  lreeinni*a  Mth.  The  esse  gpea 
nHher,  and  assigns  many  partieulan,  whiefa 
win  be  bfeaches  of  the  eonmon,  Tis.  Attain* 
4ers,  fiNvery,  peigory,  conspiracy,  or  any 
ether  inmmons  crimes,  at  the  king's  suit ;  if 
these  will  be  suflMent  cause,  there  can  be  no 
'^oiibt  but  tressoBs,  felonies,  and  oppressions, 
■editions,  and  other  attempts  m  disturbmg  Ae 
government,  will  be  good  causes  of  dinhm- 
ehisemcnt  of  any  or  many  of  die  members  who 
•commit  such  cnraes ;  and  this  upon  the  trust 
end  condition  implied  by  law,  upon  the  first 
erection  of  the  corpontioB ;  for  the  present 
anembers  are  under  no  other  tnvt  or  condition 
^as  to  this  matter,  than  what  the  law  imposed 
sqion  the  first  members. 

I  cannot  see  how  the  oomisel  for  the  ci^ 
can  evade  the  force  of  sir  James  Bogg's  case, 
unless  it  be  by  a  distinction  or  two : 
1).  Deteeeu  every  man,  and  all  men ;  every 
man  may  forfeit  his  part,  but  all  men  can- 
not foifeit  the  whole :  jnst  such  another 
distinction  as  was  made  to  aH  the  prece- 
dents between  setsures  and  forfeitures. 
•  9.)  The  other  distinctioo  seems  to  have 
litde  more  colour,  and  it  is  between  the 
king  and  the  corporation. 
'   The  corporation,  say  tiiey,  are  intrusted  by 
law  with  power  over  their  members  to  remove 
them  for  acting  against  their  duty ;  but  the 
hang  cannot  disfranchise  any  particular  mem- 
ber: and  if  he  cannot  disfranchise  any  one 
member,  much  less  can  he  all  members,  or 
seise  their  liberties  into  his  hands,  which  in 
law  amounts  to  a  disfranchisement  of  all  the 
members. 

I  answer,  The  king  may  do  both  the  one 
and  the  other ;  and  in  saying  the  king  can  do 
It,  I  mean  in  course  of  law. 

1.]  The  king  doth  it,  when  tiie  subordinate 
nitnisters  and  goremors  within  the  corporation 
do  it;  for  they  do  it  as  his  sunislers  in  execu- 
tion of  his  laws ;  and  it  is  their  duty  to  do  it, 


a 


nocording  to  the  trust  he  hath  reposed  in  them,  I  Jac.  1.  B.  R.  RoU.  Kestitntion  455,  pi.  1.] 
and  the  power  he  gave  diem  ;  and  this  autho-  I  The  law  will  be  the  same,  if  the  msgistrate 
rity  is  greater  or  lesser,  as  he  is  pleased  to    gives  the  least  encouragement  to  popubr  tu- 


rity  is  greater  or  lesser,  as  be  is  pleased 
grant  it,  as  it  appears  by  sir  James  Bagg*s 
case.  If  the  king  grant  tliem  express  autno- 
vitv  to  remove,  they  may  remove  the  offender 
herare  conviction  at  law.    But  if  no  express 

Kwer  be  granted,  a  conviction  at  law  must 
first  had;  and  the  judgment  of  the  faiwdi- 
itecta  their  duty,  and  they  are  aocountsble  here- 
in to  tiie  king  in  his  courts  of  law :  if  they 
mistake  the  la^  and  displace  a  member  oon« 
victed  of  an  offence,  which  amounti  not  to  a 
forfeiture,  the  party  shall  be  restored  by  Man- 
damus ;  an  exoellent  precedent  of  reatitntion, 
if  they  do  not  their  duty,  to  disfimachiie  where 
the  offbnce  requires  it 

9.]  The  kinff  may  do  it,  [Dier,  SSS.  ISCo. 
9  Car«  1.  memo.  S9J»  by  commanding  them 


gives  tbe  least  encouragement 
muhs,  or  frequent  conventides,  andfunfaiwfol 
aasemUies.    And  it  is  no  objection  to  say,  that 
some  statute  laws  haTc  hud  a  penalty  ior  the 
offices,  as  it  is  in  the  case  ofdrunkenness^ 
and  many  offences  of  officers  ;  and  in  common 
law  oftnces,  the  law  provides  a  penalty  sgainst 
the  oflbnder  by  fine  or  imprisonment ;    and 
yet  the  same  mfence,  if  a  breach  of  conditions, 
will  be  cause  of  disfranchisement,  as  appeam 
in  sir  James  Bagg's  case.    The  penalties  in- 
flicted by  statutes  or  oomroon-law,  are  for  the 
breaches  of  particular  laws ;  but  the  displac- 
ing  of  amagistrate  is  for  broMsh  of  the  general 
trust  of  his  place,  wheravrith  he  is  intrusted 
for  the  pubhc ;  and  havmg  broken  that  trust 
and  condition,  the  bw  adjudgeth  him  unfit  to 


v%J9r4  1.  memo,  zyjt  oy  oommanqing  mem  ■hucuuiuiiud,  uh?  mw  Bn|iiug^M4  miaiinaf  um 
to  do  it  by  his  writ  out  or  the  court  wl^re  the  I  be  intrusted,  <  ne  quicquam  detrimenti  capiat 
conviction  lemains,  or  out  of  tbe  chancery,  as    *  Respubhca.'    The  question,  what  acts  it  a 


he  nwy  the  coroner  of  the  conn^,  mayor,  and 
odier  oflfoera,  as  the  precedents  naTo  been.   A 

tiivit  t9  icnore  the  M7«r  of  BowM*  60 


member  will  forfeit  his  oorpocate  right?  isno< 
where  in  our  books  so  distinctly  put  aa  in  sir 

Jamti  Binf*  case.   Ikn^fii^fm^  vhel 
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acts  of  the  menibera,  uid  of  wImiSc  Bvnlwr  of 
the  members,  will  fbcfeit  the  whole  finaehiM? 
I  know  no-where  disttnetly  |Hit  in  our  booJko, 
btit  as  Ibey  lie  scattered  in  tn^  UMtaooes  of  for- 
feuuivs  taken,  luid  fmnffhitm  seised;  other- 
wis(  than  u^wm  the  general  I'uki  of  Noo  User 
et  Abuser  ot  th^  trust  coounitted  to  them.  B«t 
the  Civilians  do  largd|,y  tre»t  upoo  these  q9es* 
tioDs  ;  whether  the  cities^  oQucttee,  and  mtl- 
Tersities  mav  be  forfeited  and  diaeol¥ed«  siad 
M-hat  acts  or  the  members  will  be  ceuaeeof 
such  forfeitures  ?  And  therefore  1  crave  leave, 
beiure  1  conclude  this  head,  from  the  condi- 
tion annexed  by  law  to  all  corporatioDa«  only  to 
mention  one  of  them.  It  \fi  Oldradiis  de  Ponte 
(fol.  Q9)  in  his  book  intitnled^ '  ConsUia  sive 

*  Ili^uonsa,  et  Aiuew  Qiuestioiies :'  Where 
be  debates  the  |)oint  at  large  pro  and  com^  and 
puts  the  objections  of  some  authors,  which 
are  much  the  same  enthusiastic  raptures,  as 
bayebeen  made  use  of  in  this  case ;  viz.  that 
thevhavepo  soqis,  but  are  immortal. bodies, 
itnu  such  •  like  stu  ff.  But  he  resolves  the  ques- 
tion thus  :  I  nill  repeat  his  own  words  :  '  Sed 

*  licet  uon  har>€nt  veram  personam,  tamen 
'  habent  personam  fictam  fictiope  Juris.    £t 

*  ideo  dicit  Lex,  quod  Municipium  Curise  et 

*  Soriets(tem  persontc  sustipent :  Et  sic  oidem 

*  iictioue  an  imam  habent,  et  delinquere  possunt, 

*  et  puniri,  ea  tamen  poena  quoe  poasit  cadere  in 

*  eas,  scilicet,  cjuod  privetur  Pnvil^pis,  et  sic 

*  Ca[^  minuitur.    £t  sic  sicut  vera  persona 

*  per    mortem    naturalero  desinit  esse   quod 

*  erat,  sic  ista  persona  ficta  per  mortem  Civilem, 

*  qufc  est,  ut  privetur  Privilegiis,  desinit  esse 
f  quod  erat,  quia  ainodo  noo-  erit  Universitas.* 
And  then  assigfns  the  causes  generally  :  *  £t 

*  quod  Privilegia  possint  revocari,  cum  incipi- 

*  unt  esse  ini^im  vcl  damnosa.    £t  non  potest 

*  esse  magia  iQiq|uum,  si  utatur  eo  in  contume- 

*  Ham  concedentis.'  Though  this  be  a  full  opi- 
nion of  a  IcEimed  man,  as  to  the  case  in  ques- 
tion, both  oa  to  the  general  question  of  forfeit- 
Vre,  and  the  particular  breaches  assinied  ;  yet 
J  use  it  not' ^  an  authority  ;  but  only  to  shew 
the  conconjai^cc  of  other  laws  with  the  law 
and  practice  within  this  kingdom  ;  and  that 
learned  men  have  before  now  not  only  dreamt 
of  such  a  thing,  but  have,  concluded  the  point 
upon  debate  and*'  reason  of  law,  that  corpo- 
rations may  be  forfeited  and  dissolved,  when 
their  privileges,  as  used  by  the  membcn  ^  in- 

*  ctpiunt  esse  imqua  vel  damnosa.' 

(9.)  My  other  ground  is,  that  there  is  no- 
thing extraordinary  or  particular  in  the  nature 
of  corporations  aggregate,  to  exempt  ^m 
from  the>condition  of  sint^e  corporations,  or  of 
other  liberties :  if  there  be,  it  bath  not  yet  been 
aheMH.  ^  must  arise  either  from  the  number 
of  the  persons  who  take,  and  are  the  subjects 
of  this  liberty,  because  they  are  many  ;  or  from 
the  right  conferred  upon  them.  The  number 
of  the  persons  constituting  thb  body  coutributea 
.  nothing  towards  Jthe  indissolubility  thereof,, 
pleaded  for.  They  were  several  natund  per- 
sons befofe  the  ITnioni  ^d  remain, ao  many 
natural  nersons  ^  and  by  retaining  their  natural 


caparitwa,  are  as  capable  of  bahi^aepnte^ 
aa  they  wen  before  capable  to  be  nnlad  hj 
taking  this  right.    Ana  as  to  the  nwrabcr  c£ 
the  persona,  a  corporation  differs  nfl^jing  inm 
other  oomnonitiesi  which  may  asec—ble  and 
act  in  a  body :  aa  the  voluntary  sockstics  m 
inna  of  court  and  chanccvy^  and  araiiea,  which 
act  under  coromiwions,  te  so»e  perioiM  to  eoL' 
leot  and  afnihle  jothera  la  aist  jently  under 
them.    These  societies   have  t(dr  pemliar 
roles  and  latra  to  act  by ,  and  act  johitljt  aynd  in 
abody|ascorporatiooado:  but  yat,  n  the  one 
case.  It  the  Members  ao  agree  ;  or  in  tiM  ether 
caae,  the  comauasion  be  winked,  thejf  nve  ail 
separated,  and  the  union  dtasolred.     So  na  la 
the  nature  ornumbera  of  the  jpersotta  collected 
n  corporation  difiers  nothing  mm  other  aode- 
tiea not  incorporated.    FromjMunber  maybe 
presumed  a  greater  ^mtiimp  and  it  in  matf 
probable  many  may  outlive  one  ;  hot  it  in  eer^ 
tain  that  many  shall  die  as  one  mno,  nnd  prs- 
bable,  that  aU  may  die  before  othera  deoed, 
which  was  admitted  to  be  a  dissolutiosi  of  the 
body  politic  :    but  ingenuously  distin§|iiiahed, 
that  this  was  rather  a  separation  of  the  persaof 
frqm  the  body,  than  or  the  oolitic  body  from 
the  persons.    Be  it  ao,  it  ia  admitted  thai  they 
are  separable,  and  that  number  cannot  proiert 
the  natural  persous  from  beinsr  aevered  iiiMn 
the  body  politic  by  natural  deam.    And  I  have 
already  shewn,  tnat  number  contribntea  no- 
thing to  the  indissolubility  of  a  corporation,  by 
separation  of  the  members  one  from  the  ether, 
which  is  called  a  civil  death  ;  and  ia  caaea  of 
civil  death,  the  separating  the  liberty  frtni  dio 
person,  or  the  persons  from  the  libotr,  is  all 
one.    To  take  the  office  from  tlie  €»noer,  or 
remove  the  officer  Irom  the  office,  ia  aU  one ; 
and  so  in  disfranchisement,  to  take  nway  the 
freedom  of  a  member,  or  to  remove  faioi  from 
his  free«lom,  is  all  one:  and  so  in  fbrfiatnra 
of  franchises,  the  judgment  of  Ouster  is  Ibr* 
mally  putting  the  persona  firom  the  fimnchise, 
and  judgment  of  Seizure  taking  the  fnnchisa 
from  the  persons  ;  but  in  effect  they  are  the 
same,  viz.  a  separation  between  the  pcvaaas 
and  the  franchise.    And  this  separation  bang 
wroutfhi  by  a  condition  in  law  annpied  upon 
the  Union,  tlie  number  of  persons  can  no  anna 
prevent  it,  than  where  lands,  or   iaoovporait 
mberitanoes,  are  granted  to  many  and  thdr 
heirs  upon  an  express  condign  thnt  no  ad> 
vantage  be  taken  of  the  odnditidQ  broken,  be- 
cause the  grant  is  to  many  men. 
•  From  the  nature  of  the  right  or  firnnchiM, 
as  little  can  be  inferred  for  this  ina^araUa 
union  pretended. , 

1.  in  its  creation,  it  is  merely  by  the  policy 
of  man,  and  the  role  is  taken  in  Calviii*s  case, 
7  Co.  fo.  25.  That  w  hat  is  by  the  law  of  man, 
may  be  alt««d.  And  divers  other  hooka  qpeak- 
ing  of  the  effects  of  human  conHtitwtiooa,  lay- 
ing down  as  a  certain  rule,  '  Quioquid  ooln- 
/  gitur  dissolvi  potest  ^*  mortal  bets^  cannot 
confer  immoitafity. ' 

.AD  rights  whaUoever  are  iooorporale,  and 
swnetinMt  ubusivi  are  styled  iuunoriaLyuiudi, 
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hy  intendmeiit  of  law  m  only,  ftal  tiiey  have 
«ontiiiiuuioe  m  long  as  any  penoas  subsist 
capable  of  banii||f  ttan  :  and  ia  thas  sense  tbe 
riff  ht  to  lands  uid  corporate  idieritanoes  are 
oft  gieater  duration  than  many  libeities,  and 
particnlariy  those  of  corporations  ;  because 
they  subsist  when  ther  return  to  the  crown, 
which  flsaay  liberties  ao  not,  but  are  then  ex 
linct.8lrataBlarcdl%  9C0.  and  15  Ed.  4,lbl.  6. 

8.  As  to  the  nature  of  this  right,  whether  it 
be  considered  as  a  right  of  taking  and  holding 
in  another  capacity  Uian  Aat  of  natural  per- 
sons,  or  as  a  right  of  taking  in  succession, 
under  neither  consideration  can  it  import  any 
inseparable  ifuality.  In  the  former,  it  is  both 
the  same  with  that  of  sin^e  corporations,  and 
plainly  implies  a  trust.  In  idl  the  cases  of 
our  law,  where-ever  any  persoitt  take  in  ano- 
ther's edacity  than  their  own,  it  is  always 
upon  trust,  as  executors  or  administrators, 
chnrehward»u^  &c.  and  all  single  corpora- 
tions :  and  where  the  law  creates  the  trust; 
the  law  provides  remedy,  if  the  trust  be  broken, 
for  putting  the  trust  into  mfer  hands.  And 
likewise^  if  considered  as  a  ri^ht  framed  by 
policy,  to  take  in  succession,  it  is  in  substance 
the  very  same  with  that  of  single  corporations, 
and  if  any  adrantage  be  in  pomt  of  duration, 
it  iodines  to  the  side  of  single  corporatioQs  ;  as 
better  framed  by  policy  to  hare  continuance, 
than  thd  other  of  aggregate  corporatJons. 

1.  Because  the  choice  of  the  successions, 
whether  electiTe,  donative,  or  presentative,  is 
placed  elsewhere,  and. not  in  the  person  him- 
s<df,  that  it  cannot  be  in  his  power  to  prevent 
tbe  succession. 

S.  Because  the  law  leaves  it  not  in  bis  power 
to  determine  the  corporation,  either  by  sur- 
render or  forfeiture,  but  during  bis  life;  and 
ao  cannot  prejudice  his  succesBuni. 

But  in  lay  corporations  the  power  of  suc- 
ceauon  being  intrusted  with  thcan  by  elections 
to  continue  it,  the  whole  right  is  in  them,  and 
oonaeoueody  in  their  power  to  determine  it, 
either  by  not  electing,  or  electing  those  the 
law  ineapa^sitates,  which  is  the  case  of  Wor- 
cester ;  or  every  man  of  them  may  for  good 
cause  be  disfranchised,  or  the  franchise'  for 
cause  seized,  and  consopiently,  for  want  of 
auocessioB,  &il.  Besides,  to  go  in  succession, 
doth  not  neccMarily  imply  a  perpetuity.  Goods 
may  go  in  succession,  as  to  caurchwardens.  A 
chattu  lease  may  go  iu  succession.  The  king 
mnts  lands  for  years,  rendering  the  rent  to 
9ie  aldermen  of  Chesterfiekl ;  they  take  in  pos- 
aeaaMn  as  a  corporation,  Cro.Ehz.  35.  (Mich. 
S6).  The  same  case.  Hales,  Corporation,  pi. 
95.  Upon  these  grounds  that  there  is  a  con- 
dition annexed  to  all  corporations  as  well  as 
odier  liberties,  and  that  there  is  nothing  pecu- 
liar in  the  nature  of  oorporatioBs,  aggregate  to 
exempt  them  fh>m  beiiig  liable  to  seizure  for 
breaches  of  that  condition,  I  conclude,  corpo- 
Kationsmay  be  taken  into  the  lung's  hands  by 
seizure ;  which  is  a  separation  of  the  liberty  of 
hieing  abody  poGtic  from  the  natural  persons 
iHio  (aa.Bnctoo  j/tam^  it)  were  butiwg^riic- 


ftisWt  jand  had  not  ahwiuium  domhman,  AdA 
by  this  sepantion  the  natural  persons  are  only 
restored  to  the  government  of  the  common  law. 

The  mischien  that  would  inevitably  folbw^ 
were  the  law  otherwise,  have  been  insisted  on 
by  Mr.  Solicitor.  It  were  to  setup  indepen- 
dent commonwealths  within  the  kingdom ;  and 
according  to  the  judgment  of  the  parliament 
91  Ed.  3.  would  certainly  tend  to  the  utter 
overthrow  of  the  common  law,  and  the  crown 
too,  in  which  all  sovereign  power  t6  do  right, 
both  to  itself  and  the  subjects,  is  only  lodged 
by  tbe  csommon  lawof  this  realm.    . 

The  answer  Mr.  Recorder  applied  to  the 
mischiefs,  that  they  may  be  otherwise  punish- 
ed, is  of  little  avail.    Tnoogh  he  did  not  exr 
press  in  what  manner  they  niight  be  punished^ 
yet  it  "must  b^  intended  by  fine,  or  at  the  9ut 
of  the  persons  injured  by  thdr  oppressions. 
The  same  answer  may  be  applied  to  the  op*- 
pressions  by  officers,  and  the  abnses  of  all  11* 
oerties  whatsoever,  and  likewise  to  excuse  the 
disfranchisement  of  any  one  member  of  a  cor« 
poration :  But  that  is  no  sufficient  remedy  to 
cure  the  mischiefs,  whilst  the  cause  still  re« 
mains  and  is  in  as  g[reat  power  to  oppress,  ae 
before ;  which  nothmg  can  sufficiently  restrain^ 
but  the  loss,  at  the  least,  the  fear  of  tne  loss  of 
that  power.    To  pot  the  subjects  grieved  te 
contend  with  corporations  for  their  relief  by 
their  several  actions,  were  for  the  common  \vW 
to  lay  a  greater  burden  upon  them,  than  what 
they  suffered  from  the  eoiporetion ;  as  was 
sumciently  experimented  in  the  case  of  the  dutjip 
of  water-oailage  of  London,  before  the  Qtoiff 
Warranto  was  Drought  to  rescue  tliem :  And  if 
they  recover  damages,  those  damages  can  only 
be  levied  upon  tbe  common  goods  and  estate  of 
the  corporation,  8  H.  6.  1.  And  many  corpo- 
rations nave  little  or  nothing  in  common  stock, 
and  few  corporations  suffiaent  to  make  satis- 
faction for  all  their  oppressions.    And  to  pro- 
secute for  a  fine  is  no  satisfaction  to  Uioae  who 
are  injured,  nor  doth  remove  the  cause  of  the 
oppression.    Andthe.  lawwoul^  be  deficient, 
it  such  inferior  jurisdictions, .  or  corporatioos, 
^ere  not  sulgect  to  the  common  law  upon  the; 
like  conditions  at  other  liberties,  franchises^' 
and  inferior  jurisdictions  are.  £19  H.  6.  d4.  O' 
H.  6.  36.  Fhzb.  Ex.  198.] 

Mr.  Recorder  hath  affirmed  it  wiA  great  as«* 
surance,  that  never  any  till  this  suit  ever  s» 
much  as  thought  of  resuming  corporations,- 
which  are  subordinate  governments.  I  shall* 
only  request  of  him,  and  of  the  other  gentle*- 
man  of  the  city's  council,  to  shew  me  tiae  opi* 
nion  of  one  learned  man  of  this  kingdom,  or> 
any  other  nation,  deliberatelv  delivmd*  upoa 
the  question,  that  fedatory  and  subordinate  gOi^ 
vemments  cannot,  for  any  cause  whatsoever,: 
be  forfeited  or  resumed,  lliat  dc  Jjacto  they 
have  been  resumed  in  other  natkms,  is  testiHeih 
by  many  authors,  with  their  opinions,  that  ds^ 
,;ttre  they  may  so  be ;  which  I  forbear  to  tvNi*: 
blethe  court  with.  Within  this  Idngdom  of 
that  nature  are  couptties  palatine,  the  Oihqoe. 
ports,  the  liberties  cf  iElynocdt^p^t  maxcho/ 
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MitowM;  whkktee  aU  hcM  of  tbe  CTMni  ^ 
BiKglMML  Wlwt  the  prvdioe  and  jodicnl  «pt«> 
|iMm  ba%vheeo  cooocniiiig  tiMae  bbcrtMa,  ac- 
cxNiiHttiotbe  knrot  thii  land,  Mr.  Salicilar 
hath  mwn maeveral  inataaces  $  which  I  ahaM 
pot  repeat,  hot  ahaU  produce  aonne  oAati  la 
IMTOve  the  aaoie  matter.    I  heg.leareto  reacaa 

•  rtrj  cooadcfahle  precedent  produced  hy  Mr. 
Soficitor,  from  the  ghiaa  Mr.  Recorder  waa 
pUaaed  to  put  opoa  it,  thai  it  waa  an  act  of 
pariiament;  wbeoitk  noauch  matter,  bota 
judjpient  of  the  Kiog'a  bench  in  point  upon  a 
fiNrtatuffe.  It  is  the  caae  of  Sandwich,  cited 
p.  9.  Ed,  1.  Rot  magm  35.  Kane.  The  record 
iaaino^;«t  thepkn  roUs,  in  the  treaauiy  or 

It  waa  ttpoB  an  information  at  theking^'o  aoit 
jMiemedhytheflheriir  ofthe  county  againat 
the  mayor  of  Sandwich,  and  three  othera,  ibr 
nmanbuig  the  riieriff*a  bailiff  upon  execution  of 
the  fcing'a  wrii  within  Slanore,  beatinar  the 
ofieer,  and  taking  the  writ  from  him ,  and  tear* 
a^  it,  and  stunpoy  it  under  hii  feet.  IWy 
l^lead  to  the  juriadiction,  that  Stanore  waa  within 
Ihe  libertv  of  Sandwich,  within  the  Cinque 
pavia;  aiid that « De aliqna aedudione fac' cor- 
* joria  R^gia,  non  ftenentur  reepondere  alibi,' 
tfian  aithe  comtat  Shepwav.  The  plea  waa 
•ver-mled  upon  this  grouuf,  thaA  none  caold 
alaimaoch  a  liberty  without  ezppem  grant; 
und  they  shew  no  charter  fcr  it,  and  were  ruled 
to  answer  orer.  Hiey  inast  upon  that  ex- 
aaiptioB,  and  rafiue  to  gife  any  farther  answer ; 
whoeupon  judgment  waa  ffivcn,  that  they  be 
•ammkted  to  prwrn :  And  the  judgmmit  goes 
§uA9ti  '  Rtquia  Johaanea  I>amiiB  Mmor  de 
«  Saadwich  conrictua  est  de  tranwrssaionibus 
<  praadictia:  at  frctum  Bmomtus  m  his  qme 
<laguniComitatumestfkdtamipaiua  oobmmi- 
*•nitatil^  considealum  est,  quoa  Conuaunitaa 

*  de  Sandwioo  amittat  Libevtaiem  suam.'  This 
iaaa  express  judraent  of  this  court  upon  the 
fari^lara  of  the  Uberty,  for  a  crime  oonoimtted 
hy  the  mayor  and  othera,  in  a  matter  relndng  to 
tteu4olelflberty.  Befttu  this,  the  franchise 
of  Sandwich  waa  aeiMd,aa  fbiftitod  mto  the 
king's  handa  for  a  notoriauaiiot  oommitM  hy 
l^mhabitante,  tnohstructiou  of  juolice,  3  Ed.  1. 

The  case  upon  that  raoord  waa  thua:  upon- 
—  inqmaition  found  of  pnipumimes  widiin  the 
king^  wmron  of  Doter,  by  atoppiiy  a*  waier- 
oaume,  wbnxhy  the  warasn  waa  0¥ei4own,  a 
uoat  iaauedfrom  the  oonit  of  Dover,  to  distrain 
the  offoodm  by  hia  goods,  to  ansend  and  remove 
the  purpreatove:  the  ottaardiatmiBs  the  cattle 
of  Stmon  Ercbsatau,  who  waa  the  oflender,  and 
limd  a^  Sandwich,  within  the  Cinque  Port. 
Sameofihe  aasnef  Sandwich  make  veaoona ; 
apd  whan  the  oonalable  of  Dover  sent  measen- 
to  complain  to  thcHMiyor  of  Ssndwich  of 
ima,  and  ta  foqufaw  redvem ;  afltr  the 
itaaada,  and  no  vadma  had,  several  of 
the  man  of  Ssndwieh  fett  upon  the  meaaengen, 
■■d  aaaamly  heat  them.  Then  the  conMafale 
moteoffioen  to  see  light  done,  against 
tki  imi  wi»  btnooHM  tad  ehaiwd, 
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rnanihy  ptayed  the 

their  sMhmiaaian  to  the  king,  wliieb  ^kt^ 

delivered  to  Mm  under  their  c  wiimsm  at  af ; 

•ooardingly  waa  driivered  hy  IIm 

the  king  and  council,  and  n^youmsed 

liament :  And  the  mayor,  baimla,  nnd 

alty  ordered  to  be  there  at  mccataiB  d^,  bkfopt 

the  king  and  hia  couadl  in  paiJisffnl      Upm 

hearing  thereof  in  the  weaeitce  uf  tba  mstw 

and  bauiia  for  the  whole  coiniiwshy,  jai^ 

ment  is  thua  entered  upon  ^mt 

'aideratum  fiiitper  Domnuna 

« cilinm  snum  in  Fuiiamento, 

'  et  Libertas  de  Sandwich  pro 

'  grcasionibus  in  oMnns  Regie  capsntnr,  ct  m- 

*  datur  in  cuatodia  Conatabniario  de  Dover,  a4 

*  dispomitduin   de  pnedicto  Villa   ane^^na 

*  conununem  Legem  et  Con— eluiiincni  Been. 

*  non  obstante  ahooa  liheitote.*  Itoahiri) 
uipears,  bothby  theformand  naatierof  it, 
that  form  was  judicial,  and  not  legiriaiivev 
agreeable  to  the  fonnaofjadgmcBt  sn  Ike 
oonunon  law  courts,  and  in  our 
Here  ia  a  jwlgmant  only  of  aei— le  upn  s  Ar- 
foitare,  yet  it  amounted  to  a  renl  numv;  6r 
the  town  waa  actually  diveated  of  ihebbeitjr, 

and  dskrered  un  to  the  niinl  of  tte 

cammon  law.     For 
Libertaa  de  Sandwich*  in 
in  *  mama  Regis  tradatur  in 

*  bulario  suo,'  who  ia  the 
withb  the  Cinque  POrto,  ia  no  more 
the  town  to  the  govetmnent  of  tlK 
law;  which  is  fuller  explainad  bgr  the 
quant  worda  of  *  disponendum  de  ViAi 

*  dum  Legem  ct  ConsiM'tudimin  Ue^ci.*  Aai 
itappearB  by  thia  reoovd,  that  there  m  a  diftr* 
enoe  between  the  Kberty  and  the « vilie,' thaoeh 
sometimea  <  viHe'  is  uaed  fbr  the  Uhoty  of  it 
« ville;'  but  heie  the  nuiyoral^  ami  Hm  fihRiy 
are  aeiaed,  and  the  *  ville*  dehvered  over  tod* 
common  law  officer.  [Ptowb,  3  Ed.  1.  Kaac* 
54.    Dorao  Rot  majua.} 

The  next  precedent  1  inmst  upoo,  is  that  iv* 
oiled  b^  Mr.  Recorder,  the  caae  of  tke  Own  tf 
Cambndge,  bat  Imnentably  dc^Med  hy  my 
lord  Cokeys  mai^ginal  note,  and  Mr.  Rerwhr^ 
averment,  that  1^  the  record  itappenra  to  ha^t 
been  by  common  conaent  nf  parliament*  1 1^ 
dier  insist  upon  this,  for  that  Mr.  RMoider 
hath  acimowledged  iti  force,  diat  itwoiM 
upon  Ibe  Corporate- Ri^t,  and  vms  upeas 
foifeitnre ;  but  hya  the  force  of  it  iu  ito  beiaf 
anactofpariiaaient,  whenintmlli  itianpbia 
judgment  of  a  court  of  hw,  and  it  appeari  liy 
the  record  it  waa  no  act  of  pariianaeBt.  Mr. 
Recorder  cited  the  record  8  R.  t.  No.  11. 4. 
tot  MB.  and  it  is  probable  Mr.  Rconder 
looked  nolhrtherdmp  that  book  fbr  it:  in  the 
margin  it  is  so  cited,  but  nnacited ;  y«t  m  the 
body  of  the  book,  innutlingtlie  caae,  itiatndy 
cited ;  for  the  record  is  5  ft«  S.  45.  to  66.  anil 
itaevidBnt  hflhemmgaaiwmi  mimf 
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h  tr'*^^"^  It  wM  proMouted  at  two  siiHs,  the 
^Jf^'oe  against  the  lata  mayor  and  bailiflb,  who 
^."'^'vere  at  the  time  of  the  riot  in  their  natural  ca- 
"^actty ;  the  other  againat  the  mayor,  baiHfia, 


^\nd  oarnmonalry,  in  their  corporate  capacity ; 
B  ^fti^he  write  retainable  *  coram  nobia>et  ooncuio 


massim  nortro.*  The  former  mayor  and  baitifis  ap- 
"^^^^lear,  and  pkad'  in  their  natnral  oapadty,  that 
m'ahimliey  were  neither  assenting  nor  aiding  to  the 
^  ^  teriot ;  neither  did  nor  said  any  thing,  that  might 
Qsanittiim  to  the  dampige  of  the  nniversity,  unkss 
i^i&Camnly  bv  coaction,  and  outrageous  compulsion : 
m  lir  iHtand  there  seems  to  hare    been  no  Anther 


I^K(4kn>ceedings  in  that  snit.    Upon  the  other  writ, 

Sjuthe  mayor,  bailifls,  and  commonalty  appear, 
Of  and  pray  they  may  hare  a  copy  of  the  articles, 
|iijiniigi  which  were  read  to  them,  and  counsel  allowed 
fofffia^  them,  and  time  to  answer ;  and  such  answer 
jfjff^  jiii  was  returned,  as  is  mentioned  in  the  4th  Inst. 
KotoIrK  But  io  the  record  it  is  said,  it  was  answered  by 
j^  I,  the  court;  and  that  the  court  told  them,  that 
tiial/r  M  ^  piesent  tber  should  not  be  put  to  answer  to 
^•^.  the  crime,  (which  must  be  in  order  to  a  fine) 


j^//^         STATE  ntTALS,  U  ChaUbs  If.  l«8«.-«rf  *e  Ctty  of  LimAk.    [ttst 

(lie  itetWcMe'ssayiM  it  was  the  comnoii  consent,  phed^  seiswd  inltf  the  Wnc^ 

ei,«tfx.iisgaided  Mr.  Reooider,  toaffirmitto  bean  hands  by  judgment  of  the  Idng  4nd  Vmrds,  ii» 
^^"•ct  of  pailtament,  when  the conSrary  appears  suffering  ahotage  of  Baton, whowas  Ooai« 
ilrr  g,^\  the  recoid.  ThecomphanttothekiAgand  mitted  to  their  chargejiy  the  king  fvrsiiecua* 
si£^,%uncU  in  pariiament  against  the  tuwn  of  Gaoi-  tody,  to  escape,  to  the  king's  gmt  daihage* 
JTT  "ridfce  was  for  a  gi«it  riot  committed,  and  an  ^  The  writ  of  seieure  is  directed  to  the  sheriff  ef 
"""^nmult  upon  the  uniTorsity^  and  the  Ihct  in  the  county,  *  <piod  pnedictam  Civitatem  WiiM* 
"^^diotaooe  is  the  same  as  related  in  the  fourth    '  tonisB,  et  Libertatem  ^usdem  Civitatis,  eodt 

« omnibus  ad  eas  tan^entibos  sine  dUatioiM 
*  capiat  in  manum  Ilegis,  et  eas  sahras  custo-* 
'  diat,  donee  Rex  aliud  prsMeperit.'  Where-*' 
by  the  franchise  being  seized,  the  men  of  thtf 
city  are  put  u6der  the  goremment  of  the  coiti'i' 
mon  law  officer.  Afmrwards  the  c^y  com-! 
pounded  with  the  kii^  for  500  BMrks,  and  thev 
me  king  *  redditit  eisdem  Miiyori  et  Ciribu» 
'  Ciritat  et  Libertat.  pnediot  habend.  tt 
'  tenendum  in  forma  qua  eas  tenuerunt  nSe^ 
'  captionem  earundem  in  manus  Regis,*  and* 
letters  pctente  of  restitution  were  granted,  anil 
a  writ  of  restitution  directed  to  the  shoriff. 

These  were  judgments  by  the  long  and  kudo 
in  parharoent,  upon  forfeitures,  and  were  jndg* 
mente  of  seizure  only,  aooonling  to  the 
settled  rule  and  practice  in  the  common  law 
conrts. 

Mich.  16  Ed.  3.  Hot.  161.  B.  R.  in  the' 
treasury  or  tally  office.    A  judgment  of  tho 
KingVBench  against  the  town  of  Ipswich, 
upon  a  forfeiture.    The  bailiffs  of  Ipswich  aro 
impleaded  by  the  king,  upon  a  spechd  Infor- 
mation,recituigthatin  the  King's-bencb,  sitting' 
there,  several  midefacton  were  indicted  for  the 
death  of  one  John  Hohby  ;  and  that  many  of 
the  said  town,  '  tam  de  majoribns  quam  d» 
'  mcdiocribns,'  did  comfort  and  encourage  the 
fohms  after  the  fUony  committed,  and  treated* 
and  entertained  them  with  riands  and  gretft 
ioy.    And,  after  the  departure  of  the  Justices, 
kept  a  mock  court  pubhclv,  and  sumrooned  the 
justices,  and  the  officers  of  the  court,  to  *ppoar 
under  sererai  pains.    To  which  the  bailifn  ap- 
peared, and  were  opposed,  Inrthe  court,  fifby* 
they  did  not  attach  and  stay  tne  maleftctors  f 
They  answered,  the  malefactors  flew  to  saao- 
tnaxy.    Being  further  opposed,  that  tbey  did 
not  attaoh  those  of  the  town,  that  furnished  the 
mak&ctorswith  '  escnlenU,  et  poculeota,'the)r 
pleaded,  *  ouod  non  aasi  fnerunt,  so  quod  tant» 
'  fuit  multitudo  gaudentium  ei  plures  eorum 
fueree  parentm  malefiictorum  :*  whereupon 
judgment  was  given  *  contra  Balivos  et  com^ 
munltat    Qimd  custodia  ejusdem  ViIIsb  seiai- 
atur  in  manus  Regis,  etquod  aliquissK  parte 
Domini  Regis,  qui  sit  ausnsad  j^aoem  domini' 
Regis  manuten€ndam,8e  intromittatin  eadem 
Villa,  quonsque  Dominus  Rex  aliud   hide 
dixsrit.'     Which  the  record  shews,  is  the 
bailiff  of  the  county>  the  common  law  officer. 
And  the  mayor  and  the  bailiflfs  in  open  court - 
surrendered  their  stafis  of  office*    Tms  Judg- 
ment is  agrssable  to  those  in  parfiament,  And  of* 
seixureomy. 

R.  CIm.  7.  Johan'  Memb.  94.  Civitii  et 
libertas  T^rwici  was  seized  into  ttwe  Idng'a 
hands,  for  hanging  apprerers  without  the  fioense' 
oCthtkitif  oriiiijuilweos  and  the  may  or  wft* 


.  ^  ol'  the  court,  which  is  ofnitted  in  my  h>rd 
'  Coke ;  only  he  saith,  afVer  many  dihitory  shifts 
^  and  subterfuges  following  therein,  the  court 
^  over*ruled  the  plea  to  the  jurisdration,  and 
'  ^  ruled  them  to  answer  in  chief;  and  if  not, 
"^  judgment  should  be  enteicd  by  «  Nihil  dicit.' 
^  They  then  nlended  a  friroloos  plea,  pardy  Not 
'^•"    guilty,  partly  in  excuse;  and  the  king's  ser- 

'^''  Jeant  replied,  and  tha  plea  was  held  naught 


qnestion  fbr  the  crime.  Whereupon  judgment 
of  seizure  was  only  ffiven.  The  words  of  the 
^^  record  say  thus  t  '  Nostra  Seigneur  le  Roy  de 
•v^'  *  Assent  des  IVdates  &  Ssigneursen  cest  Pw- 
^    « laament  fist  seiser  la  dk  Franchise  en  sa 


>(  «  maine  come   forfeit  jpur  la  ditz    Causes.' 

^  Throughout  the  record  it  appears  by  all  the 

^  proceedings  they  were  judknal ;  but  the  plea 

^  to  the  jurisdiction  of  the  court,  and  tha  judg- 

■'^'  nent  by  the  king  and  lords  only  are  demon- 

^  *  6««tions  it  was  no  act  of  parliament,  nor  ad- 
judged by  the  kgishitive  power,  but  by  a  court 

**  of  lew. 

''  Itappears  upon  ^same  record,  that  the 

Idng  granted  sereial  of  tfie  parUculars  which 
wtre  seized  to  the  University,  who  orioy  them 

'  to  this  day.  «  Et  la  Remnants  de  la  Franchiss 
«  de  hi  dit  Ville'  the  king  granted  to  Ae  teayor 

^      and  bal1iffi^  to  hold  of  huD  aad  his  heks,  at  the 

^       smrieatreutofioiBBarks. 

I  MM.  l^BbcIM.  Srr*    nelib«ty of 


It 
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•Dimaoiirf  Id  aoiwcr  fbr  tfaedamage  done  to 
Hm  king.  Rot  Fin'  Memb.  lO.  (IS  Ed.  1.) 
the  liberan  of  Norwich  teiased  for  a  great  rioC, 
•nd  buniiiig  the  churah  t  The  case  is  men- 
tioned Roll.  Picrogative,  fol.  $04.  The  tther- 
lies  of  Norwich  were  again  seized,  21  H.  6. 
HpoQ  a  preaeotment  of  a  great  riot  taken  befbre 
Fmteacoe,  andaHerwards  regpranled  to  them, 
tr  H.  6,  Pktt  Roll.  Memb.  19.  The  ease  is 
«teed  by  Mr.  Noy,  in  die  case  of  the  city  of 
I/mdon,  conoeming  the  death  of  Dr.  Lamb, 
Cra.Gar.  853. 

•  The  liberties  of  Oxford  were  seized,  32  H.  3. 
for  a  ^^freat  riot  committed  by^  the  townsmen, 
vhen  the  king^s  brother  was  there,  and  killing 
«f  his  brother's  baker.  The  writ  to  the  sheriff 
mns  thus ;  *  Quod  capiat  in  manus  regis  r'A- 

*  lam  de  Oxon.  ut  earn  salram  custodiat  lui  ouus 

*  Regis,  ita  quod  major  et  homines  ejusoem 

*  nulTam  inde  habeaut  administi-ationem ;'  the 
king  in  the  same  year  pardons  them,  and  grants 
Ibem  restitution,  and  a  imt  to  the  sheriff  to  put 
them  into  possession,  32  H.  3.  Memb.  IS. 
Hal.  Lib.  L.  f.  326. 

Agsio  the  liberties  of  Oxford  were  seized  29 
£d.  3.  and  part  of  their  liberties  granted  to  the 
vniversity,  which  are  enjoyed  by  them  to  this 
day,  and  the  residue  restored  to  the  town  ;  the 
aeizure  was  for  a  riot  committed,  Rot.  Claus. 
29£d.3.M.  21. 

20  li.  3.  The  liberties  of  Ereaham,  for  osinfr 
ialse  measuies,  when  the  king  wi»  there,  an! 
aAerwards,  upon  submission  of  the  abbots  and 
iDonks,  the  king  makes  rcstitation  to  them, 
R.  CI.  26  H.  3.  M.  8. 

18  Ed.  1.  The  town  of  Southampton  was 
mzed  into  the  king's  hands,  ifbr  wounding,  even 
to  death,  an  otfioer  in  serving  the  king's  writs : 
ifiey  after  submitted  to  a  fine,  and  took  a  new 
grant,  and  raispd  their  fee  fhrm  rent  to  20/. 
per  ann.  Roll.  Prerog.  fol.  204. 

It  would  be  too  great  a  trouble  to  the  court, 
ta  dte  more  preoeddits  of  seizures  for  forfeit- 
ures. In  all  these  instances  restitution  was 
never  made  by  the  court,  but  by  the  special 
grace  of  the  king,  after  submission  to  him,  and 
«i|Km  such  terms  as  he  was  pleased  to  accept ; 
and  in  some  cases  was  pleased  to  restore  them 
to  the  whole ;  in  other  cases,  but  to  the  part  of 
'  the  liberties.  Thai  this  liberty  of  beug  a  body 
politic  may  be  seized  into  the  Idn^^'s  hands  bv 
Quo  Warranto,  Mr.  Recorder  m  effect  haih 
admitted  it  if  the  suit  be  brought  against  par- 
ticular members,  and  the  cases  produced  by 
him  prove  it.  For  in  the  case  of  Cusack,  the 
Curia  advUare  vult  was  up<m  that  very  point 
cd*  being  a  body  politic:  and  the  case  or  the 
Virginia  company,  the  very  tiberly  of  being  a 
bo(^  politic  is  by  the  judgment  seised  into  ttie 
king's  hands. 

I  will  give  some  instances  where  it  hath  been 
^ne,  in  cases  of  Quo  Warranto,  against  them 
by  the  incorporate  name. 

FiU.  Avowry  129.  In  tfke  Iter  of  Lancaster, 
a  Quo  Warranto  against  the  bailiffs  and  com- 
monalty <lf  Lancaster :  they  appear,  and  claim 
liy  « iwcter  of  king  J<^  whcNby  the  king 


grants  to  tfiem  all  such  firanduBes,  which  the 
harough  of  Northampton  had;  hotdonottec 
forth  upon  record  what  franchiaea  Notthamp- 
ton  had :  nor  do  make  tide  to  tlie  franchise. 
by  pW!Sf,ri|ilMiB :  and  ibr  that  reaaon  jodgneBt 
was  given,  their  franchise  be  acized  into  the 
king^  hands  aa  forfeiled. 

In  the  case  I  befiEire  cited,  a  Qm&  WanaDts 
againot  the  bailiffii  and  aMenaen  of  New  Radnor, 
and  judgment  against  them  byde&ult,  thattbe 
liberty  should  be  taken  and  seised  into  the  Ino^i 
hands,  though  afterwards  it  wan  remtnti,  be- 
cause in  wtiMerieordia  was  entered  inatfsri  «f a 
Capiatur  pro  fine  ;  yet  it  is  H  judgmesi  ia 
point,  that  a  ooiporackn  might  be  fibrfmnA  ui 
seized  by  default  in  pleading.  [B.  R.  Mid. 
20  Jac.  1.  Rot.  17.] 

The  case  of  New  Malton,  Trin.  6.  Jac.  t. 
R.  3.  is  an  exprtes  authority,  that  tins  hhem 
ma]^  be  seized  by  Judgment  in  a  i^no  Wanua 
against  the  inhabitants  of  a  town,  by  their  oih 
porate  name.  It  is  brought  against  the  biU 
and  burgesses  of  N^w  Malton  ;  and  dbe  ^ 
of  the  information  is  the  very  same  witbtks 
against  the  city  of  London.  They  pkad  bv 
their  corporate  name,  and  entitle  thenoselvn  a 
the  liberty  by  prescriptioo  ;  and  verdict  as^ 
judgment  agaiust  them  by  their  corporate  casif 
of  seizure  only,  that  the  liberty  be  taken  >ai 
seized  into  the  king*s  hands  ;  and  wtrsk  i» 
more,  the  '  Capiantur  pro  tiito*  ag-.*iv>^i  tbeiaii 
eniereii  against  them  by  the  corpoi  au*  !»jBe  of 
'  fiallivi  etBurgensea,'*  though  tlio  c^i^oniMn 
by  the  seizure  was  dissolved;  and  ibertassa 
no  doubt  was,  that  that  geami  isame  w»  t 
sufficient  description  of  thm  pefsons  wbo  wen 
liable  to  the  mie  for  dieir  usorpntna.  iail 
no  doubt  can  be  made,  hat  that  the  troe  hbntf 
may  be  forfeited  and  locdfc,  by  iMMAy  apn  a 
wrong  title,  as  well  M^by  dokah  or  any  othff 
forteiturp  whatsoever.  IW  town  fiea  under  At 
weight  of  that  judgment  ta  diiad&T  ;  andai 
no  corporation ;  and  bdng  opposed  by  the  ia> 
terest  of  the  Lord  Enre,  who  proeecoted  ibn 
Quo  Warranto,  did  nsrer  obtain  any  testitalia 
or  regrant. 

A  Uno*  Warranto  against  the  heOifls  aad 
buigea^es  of  Berkham^ead  in  com.  HeilM 
[Mich.  15  Car.  9,  83  R.]    They  appesrei 
and  judgment  pro  defectu  rtsponti  givea  d 
seisure,  Pasch.  16  CJar.  8,  uid  tbey  are  » 
cor(»oration  at  this  day.    In  the  ancient  eyre** 
the  justices  in  eyre,  when  upon  daims  pot  is. 
the  liberties  were  lost,  either  upon  some  ddea 
in  pleading,  or  for  some  small  abnser  or  nm- 
take,  the  justices  were  intrusted  witbdiekin|ri 
mercy,  to  admit  to  a  fine  for  redemption,  m 
make  restitutioo :  But  indgment  first,  pasmi 
for  seisure.    And  regularly  upon  the  geocnl 
summons  <^€luo  Wananto  in  ejrre,  or  sporial 
suit  of  Quo  Wananto,  which  are  all  fbonded 
in  the  same  right,  no  other  jod^poaent  can  ke 
given,  if  for  t&  long,  butaCapias  is  Manv, 
or  of  Ouster ;  if  for  the  detendaMs,  a  jndff- 
ment  of  aUowanoe,  or  « Est  sine  Hie.*    Tb 
*'  Capias  pro  Fins'  is  coUateraJ,  and  for  tke 
ittttiptlktt,  itQit  for  ttecsme  of  fodctaRV 
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It  WW  one  of  the  articlev  of  iagiiinr 
in  eyre,  bow  they  had  uied  their  liberties?  If 
AD  abase  was  found,  thpug^  never  so  small, 
judgment  of  seisure  was  given;  though  afler- 
wards'  redeemed  by  fine  upon  soEmission. 
Quo  Warranto  upon  a  claim  of  \iew  of  frank 
pledge  in  eyre.  [Rastal.  pi.  1,  fol.  540.1 
It  was  demanded  or  the  defoidant,  if  he  had 
Mny  piUonr  or  tumbrel  ?  be  answered,  he  had 
4iot.  Judgment  was  prayed  on  the  behalf  of 
the  king ;  for  that  amounted  to  a.  forfeiture ; 
and  if  that  were  not  sufficient,  that  then  it 
might  be  enquired  oo  behalf  of  the  king,  how 
they  had  used  the  liberty  ?  The  jury  find, 
that  the  defendants  and  their  ancestors  had 
view  of  frank-pledge,  but  find  that  the  de- 
fendants bad  taken  amerciaments  of  offenders 
iigainst  the  assize  for  bread  and  beer,  amount- 
ing to  two  shilliiiffa,  in  such  cases  where  the 
^rondera  should  nave  been  punished  by  the 
pillory  and  tumbrel.  *  Ideo  coosideratum  est, 
uuod  VisuB  capiatur  in  manus  Rc^.*  And 
tnen  they  pray  they  may  have  their  liberly 
again  udoq  a  nne,  which  is  granted  to  them, 
upon  pMi^w  for  well  usin^  of  their  liberti^. 
And  there  is  no  differeuce  wnere  the  liberty  is 
lost  upon  a  defective  claim  or  mispleading,  or 
fw  a  ^rfoiture  in  Quo  Warranto ;  the  judg- 
ment is  tl^  same  of  Capias  in  Manus  \  and  it 
is  all  one,  whether  the  cause  of  forfeiture  be 
Ibund  by  a  iury,  or  confessed  upon  the  plead- 
iim,  in  a  Quo  Warranto. 

The  next  preliminary  point  which  was  mov- 
ed, is,  wh^her  the  acts  of  common  coun- 
cil be  the  a^  of  the  corporation,  and  do  oblige 
them? 

It  seems  a  strange  question,  that  when  to 
assemble,  consult,  determine,  and  to  make 
orders  and  by-laws  for  the  rule  and  govern- 
ment incident  to  every  corporation,  without 
special  clauses  of  grant,  ana  that  herein  only 
consists  the  exercise  of  the  politic  reason  of  the 
whole  body,  it  should  Ite  doubted,  whether 
what  they  determine  and  resolve  upon,  being 
80  jointly  assembled,  be  a  corporation  act,  or 
may  affect  the  cor^ontion  ?  Upon  the  erec- 
tion of  all  corporations,  this  power  of  assem- 
bling, deliberating,  and  determining  for  the  cor- 
.  poration,  is  ^ther  intrusted  witn  a  few  parti- 
cular members,  whose  continuance  in  that 
trust  (both  as  to  the  pesent  members,  and  the 
aueoession  of  them)  is  directed  by  tlie  several 
chartera :  Or  else  it  is  intrusted  with  the  whole 
bodv,  and  that  either  expresAy  in  plain  words, 
or  by  implication  of  law,  when  the  charters 
are  altogether  silent  therein  :  The  law  in  such 
case  lodgetli  the  power  of  iu»sembling,  debating, 
and  determining  for  the  corporation,  in  all  the 
members;  and  the  whole,  jointly  assembled, 
(or  so  many  of  them  as  updn  notice  shall  ap- 
p<^ar)  constitute  the  common  council:  And 
.auch  assembly  is  not  stiled  the  common  coun- 
cil from  being  retained  aod  giving  of  counsel, 
as  Mr.  Beooraer  would  have  it,  in  which  sense 
he  only,  and  the  common  seqeant,  are  the 
common  oouncU  of  the  city ;  but  they  are  so 
tailed  Irom  their  joinl  aasemlAing  and  cooiuit- 
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ingfer  themselves,  who  constitute  the.  bod^ 
politic.  lo  the  same  sense,  the  parlianientf 
of  England,  by  many  authoriti^,  are  called 
*  Communia  R^^i  Concilia/  This  power,  thu9 
lodged  in  the  wbole,  may  be  the  whole,  or  the 
major  part,  which  always  binds  the  whole,  being 
lof%ea  or  delegated  to  a  certain  number,  which 
may  reoresent  the  whole.  In  such  case, 
where  the  power  is  transferred,  thoise  members 
to  whom  it  is  transferred  constitute  the  -com- 
mon council  in  the  same  manner,  and  their 
acts  aie  of  the  same  obligation,  as  where  all 
meet,  unless  the  delegation  were  not  general, 
but  certain  cases  reserved  for  the  determination 
of  the  whole,  as  hath  been  done  in  several 
corporations ;  but  in  all  .cases  not  excepted, 
their  acts  are  the  acts  of  the  whole  body. 
Where  the  common  council  is  constituted  of 
thp  whole  body,  or  of  all  the  members  who 
Will  meet  upon  notice,  there  is  no  room  left  for 
doubt,  but  their  acts,  and  the  acts  of  the  wnoI« 
corporation  are  the  same.  Mr.  Recorder 
seems  the  oi4y  person  that  ever  doubted  it^  aaj 
is  not  to  be  beaten  from  his  h^ds. 

First,  That  the  common  a>uncLl  consist  only 
of  particular  members,  and  their  acts  bind  only 
the  members  $  '  et  actio  Uffa  ^greditur  person 


nam.' 


Secondly,  That  no  corpbratkm  act  can  bf 
without  the  common  seal. 

Thirdly,  That  the  acte  of  the  oommoii 
council  of  London  ai-e  under  the  protection  of 
the  statute  or.charter  in  parliament  of  1  Edw.  3, 
their  acts  are  personal,  and  they  but  ministem 
of  the  dtv ;  and  that  the  charter  providei, 
that  thel^Derty  of  the  city  diall  not  be  takep 
into  the  king's  hands  for  any  personal  trespwM 
of  any  minister  of  the  dty. 

For  the  first,  I  have  already  demonstrated, 
that  there  are  no  acts  of  the  corporation,  but 
what  are  performed  by  the  particular  mem- 
bers; I  will  not  repeat  I  have  produced 
many  instances,  that  in  point  of  crime  th|B 
acts  of  particuhur  members  do  affect  the  cor- 
poration, touching  their  liberty.  Thai  they  do 
so  in  point  of  wrong  between  subject  and  sub- 
ject, the  cases  are  infinite ;  I  will  only  mention 
tlie  authorities :  9  H.  6,  36,  b.  8  H.  6,  1,  ^. 
and  U,  b.  4$  £dw.  3,  2.  b.  15  Edw.  4,  J,  b. 
5  U.  7.  SG,  a.  4  H.  7,  13,  a.  32.  H.  6. 9,  a.  7. 
I  shall  odd  one  case  ^lore,  that  absolutely  de- 
stroys Mr.  Recorder's  hypiothesis,  upon  whidi 
he  relies,  '  That  acorporatiou  cannot  do  or  suf- 
fer any  wrong ;'  it  is  46  Ed.  3,  17,  b.  Tb« 
mayor  and  commonalty  of  Lincoln  bring  oove** 
nant  against  the  mayor  and  commonalty  of 
]>erby,  upon  a  deed  of  oovenants  made  by  tb« 
predecetisors  of  those  of  Derby  to  the  prede- 
cessors of  Lincoln,  that  those  of  the  town  of 
Lincoln  should  be  discharged  from  toll  for 
their  merchandizes  brought  to  Dex^y.  In 
their  court  they  assigned  for  breach,  that  two  of 
the  burgesses  of  Derby  by  nam^  did  exact  and 
take  toll  of  several  of  me  burgesses  of  Lincoln. 
The  defendants  first  take  exception  to  tb# 
count  for  variance  firom  tbo  writ;  that  tb« 
writ  aupposeth  an4  ^Uedgeth  the  br«ac)^  f9 
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hUf^  been  committed  by  tbe  mayor  and  com* 
monafty,  mod  the  count  assigns  tbe  breach 
by  two'burgesses :  TheeKoe|ition  is  oreT'inled, 
And  aHe  coort  held  porsuant  to  the  writ  for  the 
brMsli  of  covenant,  which  binds  the  whole, 
and  'roost  be  made  by  members.  Then  it  was 
kufisted  upon,  in  pomtof  law,  Thsttheactof 
the  tw^  bai^ress^  did  not  obli^  the  corpora- 
tion, ft  \\9is  admitted,  that  the  act  of  all  the 
members  met  together  would  oblii<e  the  corpo* 
ration:  But  it  was  resolved,  that  it  was  a 
brearli,  and  obliged  the  corporatiDn ;  and  that 
the  taking  of  toll  by  their  omoers  was  a  taking 
of  toll  by  the  corporation ;   and  the  reason 

£>en  is,'^that  all  the  memb^  of  the  corpora- 
m  cannot,  by  any  common  intendment,  be 
understood  to  meet  together  to  take  toll.  Here 
is  ih  expro»  judgment,  that  *  Crimen  egredi- 
*  tor  iiensonam/  and  shall  reader  the  corpora- 
tion liable  for  wrongs  done  to  a  narlkular  mem- 
ber of  toother  corporation.'  BInch  stronger  is 
die  case  ofthekinff*  upon  breaches  of  the  eon- 
dhion  in  law,  as  I  nave  shewn,  where  the  acts 
of  the  particular  members,  committed  against 
the  Icfaig's  officers,  are  adjud^  done  a^ahMt 
the  king,  and  render  the  corporation  hable ; 
iNit  when  all  meet  together,  and  do  not  act,  I 
may  say  it  was  never  yet  doubted  but  the  oor- 
fFDiTOon  was  oblifiped. 

The  case  of  Warren,  [Trin.  17  Car.  l.Cro. 
540.]  which  was  cited,  of  the  place  of  com- 
mon councU-man  of  Coventry,  is  nothing  to 
this  pnrpose ;  nor  the  reason  given,  That  snch 
place  was  collateral  to  a  corporation ;  which 
was  no  more,  than  that  die  court  oouM  not  ex 
^ficioUke  notice  of  it  as  a  fixed  place  or  office, 
m%  roust  take  it  upon  ihe  rctnm ;  it  being  va- 
lioasly  used  in  several  coiporations,  as  I liave 
shewed ;  and  the  custom  beinj^  returned  to 
tdiooM  and  remove  them  ad  iihthim^  die  court 
couhl  not  jndgc  otherwise,  as  they  may  of  the 
Ifreedom  of  any  member,  which  is  the  same  in 
dl  corporations.  And  thereibre  in  the  case  of 
Estwick  and  Bret,  common  ooundl-meB  of 
Londou,  where  die  court  oould  take  notice, 
they  were  chosen  for  a  dme  certain,  die  court 
adjudged  they  could  not  be  removed  without 
eause,  and  granted  restitution,  [Trin.  S3  Car. 
1.  Rd;  Restit.  PI.  8.  fbl.  466.]  That  die 
inlttibera  of  a  corporation  can  be  punished  only 
is  one  capacity,  and  not  in  boui  capacities, 
and  impeaching  them  for  treasons  and  felonies 
in  their  corporate  capacities,  wiH  be  Ucensing 
diem,  or  at  least  giving  them  an  ezemntion 
and  encouragement  to  commit  tliese  crimes 
'impune  in  their  uaturaboapacities,  is  a  strain  so 
much  above  E/a,  that  I  cannot  undeiatand  it. 
IKr  James  Bagg's  case  teacfaeth  other  doc- 
trme,  That  the  punishing  of  any  of  the  mem- 
benr  criminally  for  infamous  oftences,  by  fine, 
iropriaonmt:nt,  or  pillory,  at  the  king's  suit, 
doth  not  exempt  the  crimmal  from  disfranchise- 
tnettt. 

The  mahv  precedents  I  have  pfndooed  do 
prol^e,  that  tlie  rioters-  or  members,  who  com- 
mitted the  cnuse  of  fbrl^ure,  were  not  dts- 
tlmrgud  by  pruessding  againnt  tMr  liberties. 


Indie  caae  of  Norwich,  Ibr  hanging ^ 

provers,  the  liberty  was  seised  Ibr  misgovcni* 
ment,  and  prooem  issued  against  the  nmyor  to 
answer  it  at  Westminster,  crminalUer,     And 
m  the  cane  of  Cambrid|re,  the  Court  toM  them, 
they  did  not  then  put  it  upon  them  to  answer 
criminally,  but  as  to  their  liberties.     And  tbry 
themselves  knew,  that  by  seizure  of  their  li- 
berties they  were  not  discharged  of  their  ctime : 
and  theremre  in  the  plea  of  subroissioo  they 
insert  a  saving,  that  it  miglit  be  no  cuDchiaion 
to  them,  in  case  they  were  impeached  <-nii»» 
nally.    Mr.  Recorder  doth  admit,  that  if  ail  the 
members  commit  txeason,  and  be  executed,  the 
politic  person  is  destroyed  as  well  as  the  n»- 
turalpersons,  and  that  jusdy  too  fur  no  gms 
an  offence ;    and  theremre  the  cztent^of  for- 
feitmes  doth  not  encourage,  but  deter  oflendoi 
from  commission  of  the  ciimca.    And  die  dd^ 
aens,  when  diey  Imow  that  their  rio^  ou> 
presaions,  and  libdfing  of  tke  goverment,  m 
not  only  aul^ect  their  persons  to'  pmiisfciiieut, 
who  are  the  immediate  actors,  butaboaoiilen 
the  conalitBtioo  and  government  oftbcnrcitf 
te  be  questioned,  wiO  IpoIc  upon  ttiemaeh«f 
under  stricter  bonds  for  discharipiig'tbcir  dniM*, 
than  common  subjects  are.    £bA  tfaarefine  tbe 
nobility,  who  have  so  great  a  dmre  in  tiiege- 
vemment,  fbrtreasons,  do  not  only  forfeit  tbeii 
lands  and  lives,  but  their  right  of  peerage^  which 
is  a  special  trust  for  goverament;  aMlfcatwai 
forfeited,  in  cases  where  dieir  hmds  werenef  Ar- 
feited,  but  only  during  their  lives,  upsa  tlie  eon* 
dition  annexed  to  tluitspedal  trust;  asbrfbiu 
thealatnte  of  S«  H.  8,  tf  a  noUeoMi  (to  Vmn 
and  the  beiramales  of  his  bod  v)  haTing  cnlttlel 
lands,  commit  treason,  his  tnids  ate  iMvt  for- 
fbited  from  his  heir  in  tail ;  but  tbe  dignity  is 
forfeited  and  extinct,  and  not  soppevted  by 
die  statute  of  Donui,  by  reason  of  the  condition 
annexed,  NeviPs  case,  7  Co.  fb.  34.    Hie  law 
n  the  same}  where  the  dignity  is  giauled  in  par- 
liament, or  by  act  of  pariiament,  it  is  no  less 
ferfbitable  in  one  case  than  m  the  otiier ;  die 
eondition  the  law  annexed  is  stSD  the  aameu    If 
when  tlie  members  of  a  corporation,  corparmiiitr 
assembled,  commit  treason  against  theu-  prince, 
it  must  certainly  be  acknofwledj^ed  to  be  againtf 
their  duty,  in  whatever  capacrty  th^  be  esn- 
sidered ;  espedallr  since  the  statute  of  k^ 
James,  which  makes  the  oath  of  allegimace  «b 
be  part  of  ev«y  freeman's  oath ;  and  tbe  eor- 
porale  right  is  held  of  the  king.     If  the  law 
allowed  no  other  way  of  taking  admnrtage  cf 
fiirfeitnre  of  the  corporate  ri^timtbyeanecutiiy 
of  all  the  members,  the  law  itself  might  be  ae- 
cusea  of  as  great  tyranny  as  ever  was   |»roe- 
tised  by  the  greatest  of  tyrants.    And  to  thas, 
and  mMhing  else,  the  principle  laid  down  by 
Mr.  Recorder,  that  treasons,  murders,  4tid  ft- 
lonies  of  the  members  do  not  afiect  tbe  cocfio- 
ration  in  law,  doth  directly  tend,  vis.,  to  intra* 
ducecmel^. 

The  objection  that  no  acts  are  corporate  aee^ 
or  can  amcttheoOrpontion,  but  what  are  tnider 
the  common  seal,  nothiiig' certainly  oui  be 
moiaTMB  thaasMsh'iB 
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l^gmlljr  iD^MBVchitoe  bj  the  oorp«BlaMH  be- 
cMue  not  under  die  eonuMaseu:  tkan  ne 
by-lawB  are  valid  as  oovpanle  acta,  beoauee 
nelQiidertbeoonuiioniealj  tbe  aaiBe  may  be 
aaidbyiDoetefllie^oofyecateaalaJii  dlieiaiid 
towaa. 

Iniheeaae  of  Cembridge  befoiethe  king 
and  hmii,  5  R.  S.  BiidAeld  aod^lher  buiftiaaga 
appealed  en  the  behalf  of  the  eemiiMMlly« 
The  cpmi  deonaded  of  them*  if  thrv  had  au- 
thority under  the  Common  Seal  of  tne  town  ? 
They  anaweri  thetown  had  no  CeroiAon  SM, 
(HitAhal  their  were  efaeaen  ataconuaon  as- 
semUy  otihe  town  aoaimoned  for  that  porpoee, 
which  is  the  Conunon-Couaoil,  to  appear  for 
the  conuaonal^f  to  answer  and  veoeire  *  ce 
foBOQM  la  ley  veitt'  and  the  authority  was  ad- 
judged sufficient.  The  conunon .  council  say 
they,  are  but  ministeri  ol'the  city,  and  the  h- 
ber^  of  thecity  hath  a  special  protection  against 
the  personal  acts  of  tneir  ministars  by  their 
charter  in  pari.  1.  £.  S.  I  have  a  copy  of 
that  charier  by  me  from  the  records  m  the 
Tower.  The  king*sgrant  indeed  is,  *deas- 
tsensn.Flmktonnn,  Cemitum,  Baronum, et 

*  totius  Cemmunitatis  Regni  in  instanti  Par- 
« hamento.'  The  considaationB  of  the  ehaiter 
•re  *  pee  melioratione  Ciritatis,'  and  for  the 
landableserFicesofthe  mayor,  aldemm,  and 
cemmonahy,  perfhnaed  to  Uie  kiiw  and  his 
fncestors;  but  the  grant  is  only  '  Cir.  Ciri- 

*  tatis  pnedict.  habendum  sibi  et  sucoessorib. 
«  8uiii^>    The  words  of  the  grant  are :  *  Quod 

*  proaliqua  penonali  trsnsgresaone  vel  judicio 

*  pcrsonali  abcuius  ministri  igusdem  CiTitatis 

*  non  capiatiir  liberlis  ilJius  in  manum  nos- 

*  trum  vel  heredum  nostrorum,  nee  custos  in 
^eadem  Cirifeste  eaoocasione  deputetnr ;  sed 

*  hujusmodi    Blinister,    prout  qualttas  trans- 

*  gressionis  requirit,  pematur.'  These  are  all 
the  words  in  that  charter,  ^hich  refer  to  thb 
matter;  and  the  same  were  granted  to  them  in 
some  former  charters  out  of  parliament.  This 
appears  by  this  charter  in  parliament,  that 

*  Liibertas  CiTitatis,'  which  i&  the  franchise  or 
corporation,  had  been  seized,  and  might  be 
seised,  for  some  peraonal  miscarsiages  of  the 
mioisters;  for  it  is  merely  the  king's  grant 
thai  exempts  them  from  it  for  the  time  to  come. 
1  do  agree,  thaterery  perwnal  miscarriajge  of 
their  ministers  was  never  any  cause  of^^- 
feiture;  but  it  must  be .  miscarriages  ofomis- 
aion  or  oommission,  which  amounted  to  a  mis- 

Eivemment  within  the  corporation.  As  30 
.  9.  Rot  CI.  memb.  5.  Tbe  city  of  London 
was  taken  into  the  kine *8  hands,  for  not  levying 
a  hue  and  c^  upon  me  death  of  persons  who 
were  slain,  Uale  Lib.  L.  fo.  269.  H.  3.  memb. 
9.  Their  liberty  aoized  for  giving  of  false 
judgment  in  the  hustings.  Lib.  L.  309.  These 
are  sufficient  to  shew  wliat  are  the  *  personalis 

*  transgressio,'  and  '  personale  judicium'  in- 
tended to  the  chartiar ;  thou&ii  many  the  like 
instances  may  be  produced.  VFho  are  die 
ministers  intended,  partly  appears  1>y  the  char- 
ter j  hut  ^uUec  by  otW  authoritiea»  viz.  Hayer, 


•nd  AMcffBen,  andfiherSA^  irimaw  m  

ahartsreBpMMhrmentioiMd.  Bntthisebvler 
did  not  provie  «f  nqy  greal^or  Jong.  aitoaaN#n 
totbecily,in  diffBnnglhemnsio<&is  prhaieAn 
from  other  ooiperniwns;  Ibsthey  wore  _ 
with,  etlfaer  by  cacosasiveffaieaeet^inottthi 
effioon  for  penonal  defonlls  and  fabe  jud^ 
ments;  or  that  it  eicaMd  the  eity  only  upon 
thefhstoffinoe;  and  if  again  they  eoramiHei 
the  like  offence,  it  was  no  longer  personal,  bni 
became  their  effence»  because  they  did  not  dis-> 
place  then:  officer  to  provide  f^^auist  his  rate* 
rated  eriraes.  And  tbeiefove,  at  Mr.  Sulieilor 
hath  shewn,  the  Ubert^  of  the  eity  of  LoukNi 
wasnfler  this  aeised  into  the  kmg's  hands  for. 
fflisgoverament ;  besides  the  punishment  of 
their  ministam  became  difficult,  becnuae  the 
offimees  bemg  committed  in  London,  the  in- 
qmry  of  thcna  must  be  by  men  ef  theaamei 
who  finvoured  these  officem.  And  thceenpsB, 
to  settle  this  matter,  an  act  of  parliament  wan 
made  by  the  stoe  king,  'which  is  hv  print. 
The  pnncipal  grounds  of  tbe  act,  as  the  not 
recites,  88  Bd.  3.  c.  to.  were  thiA  the  ndto- 
rious  errora,  defaaks,  and  misprisioitf  for  de- 
fault of  good  governance  of  the  mayor,  sheriffi^ 
and  aldemien  of  Lcmdon,  could  not  be  enquired 
of,  nor  found  by  men  of  the  same  city.  The 
act  settles  the  rule,  tliat  for  the  fijrst  default  of 
the  mayor,  sherifis,  and  aHlermen,  they  shall 
forfeit  1,000  marks ;  .for  the  second  ulTence 
2,000 marks;  and  for  the  thii^  defoult,  the 
franchise  and  lilierties  of  the  city  sliall  be  taken 
into  tbe  kin^s  hands,  and  this  ior  ihe  defouha 
of  their  minutfers  ;  which  is  a.  plain  jwlgmenl 
in  parliament,  that  the  franchise  of  London 
may  be  forfeilad ;  and  expbina  the  cbartar 
of  the  first  Ed.  3.  And  to  make  theremedjf 
efl^ual,  these  de&iihs  are  omitted  to  lin 
enquired  afUr  by  the  juries  ef  fotetgs 
countiea;  and  an  shut  the  door  against  all 
pretenoea  forthe  charter,  1  £.  3.  and  fonnct 
charters.  It  is  enacted,  that  the  ordinance  shall 
beheld  firm  and  stable,  notwithstanding  any 
franchises,  privileges,  or  customs.  JE^^Jthm 
law  the  fines  of  tMir  ministers  for  their  fimi 
and  second  ofiiBnces,  in  breach  of  good  govern* 
ment,  are  ascertained,  which  by  the  former 
charters  were  at  discretion:  but  tor  the  third 
ofi*enoe  of,  their  ministers,  their  franf  hise  misht 
be  seised  as  before  1  £.,3,  and  their  other 
charters  mWht,  for  the  offence  of  miwvvemp 
ment,  and  &om  thence  till  this  statute  for  tbe 
second  ofeioe.  But  neither  the  charter  1  ^ 
3,  or  this  law,  did  extend  to  any  outrageous 
acta  of  their  members,  as  breach  of  their  duty 
and  good  government,  but  only  to  the  penonal 
acts  of  the  mayor,  sherifis,  and  aldermen,  in 
thc»r  several  trusts  committed  to  .their  mana* 
gery.  Under  this  law  the  city  of  London  stood 
till  1 H.  4,  from  which. king  the  dty  eipectfd 
greater  favours  than  ordmary,  ns  having 
merited  them  by  being  the  chief  instruments 
of  his  promotion  to  the  crown;  but  the  manner 
wherem  they  were  instrui^ntal,  1  forbear  to 
mention.  Yet  from  that  king  thejr  coidd  ob- 
tain no  mort,  as  to  the  forfeitures  for  thq  pqr* 
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of  tfMir  Minfatew  umI  uttcen, 
IhMi  to  be  fst  into,  eqttd  ooaditiflm  vMk  other 
«ilM  ftud'  boRMiglMi  The  statnto,  iiflter  re- 
«ltiilof'9aKdw.  3,  thalonr  lord tlM  long' eon- 
■jgioitttw  ^ood  and  UwM  btksvioitr  of  tiie 
■njoiV  dbenXkf  and  slderttMO,  and  of  Vheoom- 
nonahy  of  London  bnrands  him,  and  AerrtbNr 
nifllingtoeaMtti4inftifatotfiap«aa}^  albre- 
dhid,  l^anent  of  LorIb  andConunonahath  or- 
d^nad  and  eatahliahed,  thai  the  penalty  albre- 
aaid,  aa  well  €f  the  1000  and  fOOO  marlnt  and* 
tlwaeiaure  of  tbe  iranohiafr,  afaafl  noit  be  li- 
iwiled  in  a  oartein^ ;  but  tbe  penalty  m  the 
case  ahall  be  by  Ae  advice  and  dtsereAionof 
diejoalioea,  aa  other  citiea  and  bovongha  be 
trtthin  tbia  realm ;  and  that  the  remnant  of 
Ika  atatnteaatand  in  their  foroe  ;  So  that  from 
1  U.  4,  the  city  of  London  net er  oonM  pre- 
tand  to  nny  other  exemption  fhim  ferfeitbre  of 
ihair  franchiae  flian  other  cities  and  boroughs 

Here  1  crave  leare  to  join  some  other  records 
|o  tbaae  produced  by  Mr.  Solidtor,  particularly 
relating  to  the  city  of  London. 

i  P£t.  RoU.  pars.  9.  raemb.  9.  The  king' 
aj>point8  John  Lord  Breaton  custos  of  tbe  city, 
i»ith  commission  to  amerce  and  punish  the 
aldermen  and  others  of  the  city,  according  to 
their  demerits. 

8  £d.  2.  Mend>.  3.  don^.  A  writ  issues  for 
the  onlerly  choosing  of  the  mayor  and  sbertflls, 
which  beg^then  to  be  tumultuous,  and,  as  the 
VMord    suith,    *  Qnod  quidem  populares  et 

*  plebes,  conspiretione  inter  cas  habita,  dissidia 
*-iiMinmeraque  faeinora  in  dicta  civitate  nocte 

*  <Keque  peri)etrantes,  conrenticulaque  dandes- 
''tinain  locis  priratis  facientis,  non  vooati  et 
'^mnmoniti,  hnjusmodi  filectiontbns  se  im- 
^oiiaoent  oommunicationibus  et  clamoribus.* 
Tlie  writ  'Hecftes  tbe  elections  to  hare  been 

*  per  AMermannos  et  alios  dfts  discretions  et 

*  potentiorea  ;^  and  commands  that  they  be  so 
done,  *  front  in  eadem  ciritate  antiquit  fieri 
'oonsnefit:'  Otherwise,  that  the  king  would 
not  admit  them,  when  preaented  to  him,  or  his 
exebequer. 

14  £d.  «,  pars  ^.  memb.  22.  The  king  grants 
the  office  of  mayor,  seized  into  his  hands  at 
the  Iter  in  the  Tower,  to  Robert  Kendall,  du- 
rante behep^eito, 

1 5  £d.  2.  pars  1.  memb.  2.  The  king  fbrat 
replerins  to  the  aMermen,  t^erifla,  and  citizens 
tlie  office  of  mnyor,  Who  present  to  the  king 
Hammond  de  Chigwel  for  the  office,  and  ihe 
king  admits  him  ;  and  then  tbe  king  gtants  to 
the  aldermen,  sheriflb,  and  citizens,  the  mayo- 
ralty to'  hold  at  the  king's  plessurc. 

26  Ed.  2.  memb.  5.  'The  king  absolutely 
itstorestothem  the  mayoralty,  to  choose  as 
before  the  seizure  hito  his  handEs. 

16  R.^,pars  1.  mexb.  28.  dors.  A  com- 
mission issueth  to  the  duke  of  Gloucester,  and 
i^er^  lords  and  judges,  to  inquire  of  tbe  de- 
fhults  of  the  mayor,  aldermen,  and  sheriffii, 

«  Upon  the  statute  of  28  £d.  S. 

16  R.  2.  memb.  2.  dorso.    The  commis- 
'  alooanr  sat  at  Baton,  in  Com.  Bncka,  and  the 


of  several  raiaearnlgeB,aaid&eliber^  of  tiM 
>  city  fby-  the judgawut  of  tteeem^  adiad  tato 
the  kimr's  hands ;  and  the  ki^  (by  the  adviee 
of  hia  GQvnol  at  Windsor)  coBptetai  BaU- 
wyn  Badhifftott  Mayor  in  na  roam  of  WiUisHa 
Yenner,  and  two  other  aheriffs,  and  S4  alder* 
men,  tohoM  dnring  liia  king^  pluanio ;  nod 
thc^  all  to«A  tiMir  oMba  before  die  kiv 
and  hia  privy  oanncil :  And  in  Ital  racanl 
tbe  piiar  of  OhtiM^clinrcli  waa  awom  an  al- 
derman. 
'  16  R.  2.  pars  9.  ncndb.  SI.  In  the  aaaM 
year  the  king,  at  the  interceasian  of  the  qpieee, 
grants  to  the  aldemen,  shariMb^  and  eiliaiiia, 
that  they  mi^lit  nae  their  fianelMBe,  as  they  <fid 
before  the  seizure  ;  but  with  this  clanaa  of  re- 
striction, *  Qnoosipie  aliler  ordiiMiTcriBaas^* 
Upon  which  the  city  chose  John  Hend  mayar^ 
and  John  Shadworth  and  Henry  Venncr  she- 
riffs, who  were  removed  theaaaoe  year  by  the 
king,  and  Henry  Dalingrdgs  appcMiitod  nayor, 
to  bold  during  the  king's  pleasure. 

16  R.  2.  pars  1.  meaab.  36.  The  reeaid  aa- 
signs  the  cause,  *  Pro  minua  diacreto  et  in- 
'  sufficient!  gubematiane  et  reginine  dvitolia 
'nostne.' 

20  B.  2.  Tbe  kin^  makes  fell  reatitution  to 
them  of  their  llberttes ;  in  print,  aod  m  ihe 
diarter  pleaded. 

22  H.  6  memb.  25dorso.  EleotieDaaf  BMyar 
and  sheriff  beginung  again  to  be  tonnltuooa, 
a  writ  in  the  nature  of  that  in  Edward  the  Se- 
cond's time  issued,  commanding  the  choiee  to 
be  '  per  Aldermannoa,  necnon  diacretiorea 
*  diclK  ciritatis,  adhuc  speciaKter  aemmouitoa,* 
according  to  the  ancient  cnstom :  And  after,  in 
Edward  the  Fourth's  time,  the  cboioe  was  set- 
tled upon  the  Krery-men  by  act  of  eonunoB- 
council. 

8o  then  there  can  remain  no  qneslien,  hot 
that  the  mayor,  sheriffii,  aldermen,  and  all  the 
commons  in  council  assembled,  may  commit 
acts  for  which  their  franchise  may  tie  aeized ; 
And  though  thefe  may  be  no  real  di^ferenoa 
where  all  the  commons  assemble,  and  where 
only  a  certain  number  elected  by  the  rest ;  yet 
I  sbaH  not  Ihrther  discuss  that  point  at  this 
time,  because  that  question  doth  not  arise  upon 
this  record.  For  the  offences  wherewttli  tney 
are  chai^ged  are  both  laid,  in  the  replication,  to 
be  committed  by  the  mayor,  citizens,  and  com- 
monalty of  London,  by  which  must  be  intended 
tbe  whole  body. 

The  whole  body  plead  to  it ;  but  in  the  re* 
joinder  they  do  not  traverse  ;  and  deny  they 
did  the  facts :  So  that  as  to  the  actors,  it  must 
be  intended  they  are  tbe  same  persons,  who  are 
sued  and  defend  upon  record,  which  are  all  the 
members  of  the  corporation 

There  are  two  branches  of  the  flnt  offoce 
laid  in  the  repfication : 

1.  That  the  mayor,  citizens,  and  common- 
alty in  common  council  assembled,  did  make 
and  publish  a  law  for  levying  of  money. 

2.  That  the  mayor,  citizens,  and  commoa- 
aftyi  by  cokmr,  of  that  Jlegal  by-hiW|  did 


*    I 


1193]    STATE  TRIAlLS,  d4CHARLBan;l682<--wMdriAtfd^yV'^  IX^^ 


Mtuid  le^  tipoD  the  king^  ralSgects  divers  1 
grMt  Slims '  df  money. 

'  In  tile  Teioinder  tbey  take  it.tiy  nmtestatimi, 
ibat  BO  act  or  Ikctof  tne  mayor,  aldermen,  und 
common  conndi,  »  an  act  or  ftct  of  the  body 
corporate,  or  poHtie ;  which  is  *  Protestatio 
^ymiy  non  ftcti,'  and  is  that  error  I  have  cn- 
Mvoured  to  refute,  that  .the  acts  of  all  the 
members  of  the  cor}»oration  assembled  in  com- 
mon council,  are  not  the  acts  of  the  oorpom- 
tion.  But  yet  by  this  protestation  of  matter  of 
law  they  would  msinnate  a  Not  Guilty  as  to 
making  of  the  law,  and  seem  afraid  to  own  it, 
and  do  not  barefacedly  own  It.  Bat  after  tbey 
hare  entitled  themselves  to  the  mark^,  in 
such  a  manner  as  1  afterwards  consider, 
then  they  proceed  to  number  the  people,  which 
mirely  was  not  done  upon  any  \ig^  ground  to 
more  your  judnnents.  Then  say  %ey,  that 
time  out  of  mind  there  bath  been  a  common 
touncil  not  exceeding  350  persons,  elected  out 
of  the  freemen  ;  but  do  not  say  of  what  num- 
ber it  doth  consist,  nor  by  whom  elected,  whe- 
ther by  citizens  or  foreiners,  by  the  mayor, 
aldermen,  or  by  whom  chosen,  so  as  the  court 
nayjud|fe  of  the  matter  of  law  so  strongly 
protested;  whether  they  were  the  representa- 
tives of  the  whole  body,  or  no.  Tnen  tliey 
say,  sir  William  Hooker  mayor,  and  the  alder- 
men of  the  city,  *  ac  communarii,  sive  dves 
'  de  communi  condlio  ejusdem  civitatis ;' 
which  may  as  well  be  intended  of  Mr.  Recor- 
der and  the  common  seijeant,  who  are  <  de 

*  commimi  condlio  dvitatis,'  as  of  any  other ; 
lor  the  persons  are  not  named,  nor  is  it  said 
they  were  elected,  nor  by  whom,  nor  any 
words  of  reference  to  the  custom  alledged  ; 
but  generally,  that  they  met  in   '  Communi 

*  condlio  secundum  consoetudinem  dvitatis,' 
not  referring  to  the  former  custom  ailedged, 
Btttbemg  met,  they  made  the  by-taw  for  the 
several  sums  of  money,  to  be  recdved  for  the 
use  of  the  mayor,  citizens,  and  eom- 
monahy.  Which  rates,  and  no  other, 
the  mayor,  dtizens,  and  commonalty)  '  exe- 
gerunt  et  percejierunt,'  according  to  the 
by-law.    <  Qui  quidem  actus  sive  ontinatio  est 

*  cadem  lex*  suppoaed,  by  the  replication,  to  be 
made  by  them  the  mayor,  citizens,  and  com- 
monalt}\  And  traverse  absque  hocy  that  any 
law  was  made  for  monies  of  persons  coming  to 
the  markets  aliter  vet  alio  modo  than  they  had 
before  set  forth.  I  know  those  learned  gentle- 
men who  signed  fills  plea,  and  the  other  to  the 
charge  of  the  Petition,  if  they  could  have 
found  sufficient  matter  of  justification  to  either, 
they  would  not  have  suffered  them  to  appear 
upon  record  in  such  uncouth  dresses ;  and 
therefore  deficiency  of  matter  may  excuse  the 
insuffici«*ncy  of  pleading;  fpr  there  is  sk3l 
shewed  in  the  contrivance  to  have  drawn  on  a 
demurrer  ;  for  nothing  was  dreaded  more  than 
an  open  examination  of  the  facts  upon  a  pub- 
lic trial,  which  would  have  fallen  very  little 
short  in  both  cases,  as  to  the  aggravation  laid  in 
tbe  replication. 

Upon  this  pleading  the  mayor,  dtizensi  and 


commonahy  have  oonfhssed,'  iSiat  tlie  by-ii# 
was  made  for  them,  and  the  monies  to  ht 
levied  fbr  thdr  use.  They  have  also  contest: 
ed,  that  by  force  of  that  oy-bw  they  exacted 
and  received  the  monies  ;  and  thdr  iustificti* 
tionwifl  be  considered  by  and  by.  But  as  t0 
the  making  the  law,  they  ndther  confess  it 
made  by  themsdves,  nor  by  any  deriving  ath> 
thority  under  them  ;  neither  do  thev*  traverse, 
or  deny  it.  ^  For  the  averment,  that  it 
is  the  same  law,  and  the  traverse,  thai 
any  law  was  made  aliter  vei  alio  modo^  ill 
no  legal  dental,  that  the  whole  corporation,  con- 
sisting of  mayor,  citizens,  and  commonalty, 
did  not  make  that  law  upon  which  an  issna 
could  be  taken.  Besides,  if  Mr.  ftecordef 
would  have  the  court  intend,  that  the  commoil 
council,  set  forth  in  the  rejoinder,  is  a  distinct 
body  of  men  irom  the  politic  boity  of  tho 
whole  city,  the  whole  plea  amounts  but  to  the 
genera]  issue.  W^hat  the  consequence  thereof 
will  be,  I  will  consider  upon  the  point  of  the 
crimes  set  forth  f  but  at  present  the  court  can- 
not otheiwise  intend,  but  that  they  that  made 
this  law  and  this  petition  were  the  same  mayoi', 
citizens,  and  commonalty,  who  are  expressly 
charged  therewith,  and  in  thdr  pleas  tbey  c(6 
not  traverse  or  deny  it.  It  is  just  such  another 
plea,  as  where  an  infurmation  is  brought 
against  several  persons  for  kilhng  and  takmg 
away  of  tbe  king's  deer ;  tbe  defendants 
should  plead,  that  certain  persons,  not  naming 
them,  nor  from  whence  they  come,  nor  by 
whom  sent,  pretendt'd  a  custom  to  kill  the 
king's  deer,  and  according  to  that  custom  they 
killed  the  king's  deer  fbr  the  delendant^s  use,  and 
the  delendants  carried  away  the  deer.  Who  (1 
pray^  shall  the  court  intend  killed  the  deer,  but 
the  aefendants,  or  some  by  their  authority  ? 
I  mow  come  to  the  main  point  of  tlie  case :' 
^  Whether  by  any  thing  aisdosed  upon  those 

*  pleadings,  there  appears  a  snffident  title  to 
*■  the  \aSgy  for  the  court  to  give  judgment  of 

*  seizure  of  the  franchise  of  the  city  of  Lou- 
'  don  V  The  title  I  insist  upou  for  the  king, 
is  for  a  forfeiture  by  acts  done  by  fbit  mayor, 
dtizens,  and  commonalty,  in  breach  of  tnchr 
duty,  and  the  public  trust  reposed  fn  thedk 
upon  their  first  erection.  It  is  my  part  t6 
maintain,  that  the  causes  assigned  are  snffi- 
dent in  themselves,  and  suffidently  disdosed 
to  the  court,  fbr  the  court  to  give  judgment 
upon.     I  shall  consider  them, 

First,  As  they  stand  upon  the  replication,  aH 
crimen  laid  to  thdr  charge,  which  wiU  amount 
to  a  forfeitme  of  the  franchise. 

Secondly,  How  they  stand  npotr  the  re- 
joinder and  other  pleadings,  whether  suffi- 
ciently traversed  or  denied,  confessed  and 
avoided,  or  in  the  least  extenuated  P 

First,  The  crimes  laid  in  the  leplicdtion,  aro 
two  in  gfendral : 

1.  Oppression  of  the  king's  subjects  bycoK. 
lour  of  law:  and, 

3.  Stirring  up  seditions  by  libeOing  thsfr 
prince,  and  his  government. 

Thesetwoosdy  areUod  in  <he  rep&cMM^ 


[II9« 


hy  ufd    «rfhio  Uw  cin.    Hw^e  aari 
■MR  I  csald  CBiuMsate,  m  ca 
!•  the  city  •r  LmmImi,   wkb 
^  -^iJiw*  corronteM;  but 

le  beca  m  the  caMs  ocodaord 


'itifem  t&reof,  and  publicist  UbelW 
•  t!it&rest<»i  bissubjc-cts.  Acdia  exe- 
o.      J.     ...    •.♦  pm-er,  that  the  mayor^ 

.-.  «(•!..  w„J;\ .  ..   .  ijiftkr  .  'A  pub 


And  HI  Oicm:  Loaiuo  koh  bat  ioiaated  iudf 
»  ft«ncr  tifMft,  «ad  other  cities  aad  bonwht. 

But  in  :be  cu«»  ui«c»ud  upoa,  li^mdfinhith 
aiO-doue  a%.;i,  and  aU  other  cx&es  aad  bo. 
voDgts  Ujo.  uy  auumic^  a  power  lo  nuke  hn% 
for  kt}i^  ol'iiiocr>  upon  tcirrl^oers  lor  tbetr 
omn  nte  ;  and  t(»  d«:hi«nie,  ajjui%e  aad  coo* 
4ao  toor  pniK^a  poblk  actioiH,  nd  Mh- 
Bd>  UbdiuKf  ot  theiD  to  his  sofaiects.  Nerer 
did  Loodoii  betoro  oov,  or  sut  other  city  or 
boitwi;U,(w  times  of  peace,  and  not  under  an 

nrtukJ  rtbtJIjon^  comniit  the  hke  breaches  upon 
Ibe  icfj^er undent,  to  sssobk  a  power  sopmor 
to  aoy  tU  kiQ^  hath  in  hfce  caics,  to  hTbar- 
den.  upon  bu  people,  and  to  levy  money,  and 

to iiiFd4)e lUe Juii^s prerogatiFeby  delib«tinff 
and  d€  i/  mjininp  of  his  pubLc  actiom  totb« 

th>    i 
en*. 

^  h-^ii,  K  ^(nar*ai.  4 lib  pruvb.<ns.  And 
Ciia.«rtijiH'vn'a*pai.,ui.jir3i,  and  dueis  other 
su.ni  *.iip</,L#f  upon  aJJ  coiners  to  the  markt  t« 
whuhor  il*e^  sea  or  no ;  and  that  if  any  person 
Mu^  to  pay,  be  should  be  put  out  ol  the 
market. 

Again.  That  th^  mayor,  citizens,  and  com- 
monaltv,  by  pretext  of  this  law,  made  bv 
theiDttlTes,  and  for  thtir  oho  pHf  ate  hicre,  d^ 
exact  and  levy  yearl., ,  oi  the  kind's  subi^ 
Boms  of  money  amounting  to  5,uool.  per  aan. 
And  oonirerled  and  diiiposed  the  same  to  their 
own  use,  in  suhreruoQ  of  the  good  go? em- 
me.it  of  the  city ;  in  oppression  and  depau- 
jpet  ...ig  the  ki^'s  sutgects  ooming  to  the 
m^kHHi  in  raismg  the  prices  of  nrovisaons 
inmarJtets,  to  the  damage  of  the  kmg'a  sub- 
je^  i  lo  the  manifest  disherison  of  tie  kimr 

2f  th-m^TT:.  "^^"y  to  the  trust  repoiol 
in  totm asa bofly  | nfifi^y  .  "^^ 

^vi"*l**,(!r*^chof  theirlevymg  money, 
*«  »J^  wuneMd  to  th«r  Sarge:  u 
•^^.«»J*j*«»yof  a  hody  nolitiAi  it's 

MUeHpeuil  c»f  trart,  m.  of  makhig  Uws  for 


the 

ciy  ggc 

«e*i  : 

hy  law  ectrastad  vith 

f'^  nats  pnUb  to  the  ^ 

pr.wtris  cccfined  to  the 

momt^  ;  they  cannot  by 


>  as  fur 


chaxiches,bi«fa. 


•>«.  fcndg»,  -d-^-ctuk^iHifcs;^- 


at 
of  anv 


law. 


the 

^emrtwice  of  the  bishops;  andalbrTH!^. 

i?^"       ^  "jr  unpositioos  upon  thekWs 

«»fecl8   was  not  only  an  incfonchmal^ 

"'yal  Wwrer,  hm  of  the  power  of  pnrbmi^ 

And  Hhatincn>achments  of  loyal  ^9  wen 

treason,  what  not,  was  in  tL  bl^m  of  ie 

•!Ir??'  ?  •J'P*^  ^y  thepetkion  mpaihanenL 

-?!  t:^.  3  N.  15,  nod  alter  settled  bTtheW- 

'  uc,   2J  LJ.  3.  Certainly  tliat  they  have  aa 

'•  •      -ate  teadcticy  ic*  a'rdteiJioo,  u  evident. 

io   i*.ei:ate  the  sub  vets  affection  fttask  the&r 

jinooe.  tt  agreat  step  that  way  ;  and  for  so 

^repi  a  budy  ,4  uiea  (both  for  riches  and  i»ki. 

^^:!  (i)  to  atijudge  and  p  blish,  that  the  hnr 

bj  bis  prunvauoo,  hath  intemmted  ^le  nnb^ 

J  i  lice  of  the  kiugdom,  and^e  neoMrr 

pruviftioDs  tor  his  own  safety,  and  the  i». 

servauon  of  his  f ^rotertant  sn^icts,  i,  in  elfect 

to  detenume  and  publish  the  king  unfit  for 

the   goremment,    and  by  neoeaaary  ooaae- 

^^^l!!;?**"  "^  theaflectioos  ot' ,Qchaa 
should  behere  them.  Add  to  thia  the  power 
ihey  assume,  and  justify,  to  lory  moiey  ta 
tbw  own  ine,  upon  for^ners  as  well  as  Sti- 
a«w,  and  that  to  any  sum;  which  Mr.  Re- 
orirder  preved  as  the  fom  of  his  argument, 
that  httto  or  more  made  no  diflerence.  V^ 
those  they  hare  persuaded  to  draw  their  alfec 
tions,  shall  be  assured  of  such  a  legialativw 
power  to  assist  them  with  supplies;  ^^emi. 
■eouenoes  may  be  expected,  efery  man  mnv 

judge.  EapeciaUy  if  onethmgm^  had  beei 
eflected,  as  was  contrived  and  endeaTOorad  to 
be  estabfashed ;  thatLendMiboaUbecottelito 
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haf^nm  .«€  all'  maleooDtaito,  as  Boflie  was 
heretofore,  who  might  there  rent  their  gall 
aafaiDst  £he  govermneat  impdne,  and  without 
fear  of'  coBTiotioii. 

I  ihall  coBsiderthe  oflfencea  particularly,  as 
they  atawl  opon  the  reptictttion,  as  to  the  fery  * 
ing^  of  money. 

1.  They  are  charged,  that  they  in  Common 
council  ^assembled,  respecting  only  their  pri- 
▼ate  lucre,  and  in  breach  of  the  trust  reposed 
in  them  for  good  goremroent,  did  assume  a|Km 
them  an  illegal  and  unjust  power  and  authority 
to  levy  money  upon  the  kinj^'s  sulgects  to  their 
own  use,  without  any  lawful  authority.    And 
the  city  of  London  MTe  by  several  charters 
such  express  power  given  uiem,  but  it  is  con- 
fined to  their  own  members ;  neitfaef  the  king 
nor  the  law  ever  gare  them  any  power  over  fo» 
reigners,  to  charge  them  for  tne  private  profit 
of  this  city.    Now  to  assume  sura  a  power  is 
a  plam  usurpation  by  a  Body  politic  upon  the 
crown  and  tnelaw,*and  is  a  manifest  breach  of 
that  trnst  for  good  government;  by  an  open  and 
avowed  oppression  of  the  king's  subjects  b^^ 
colour  of  law,  which  is  the  worst  of  oppres- 
sions ;  end  therefore  the  law  not  only  gives  a 
new  name,  but  layeth  heavier  penalties  upon 
oppressions  committed  by  persons  in  public 
trust    It  is  called  extortion,  and  oppression, 
where  committed  by  any  person  in  public 
offices  or  trusts.    It  is  not  sufficient,  that  the 
iqjured  persons  may  have  their  actions,  or  that 
they  may  he  fined  at  the  king's  suit ;  but  the 
law  gives  a  forfeiture  of  the  places  of  trust, 
andidl  may  be  exacted  feom  them,  if  the  king 
please,     liie  persons   injured  may  recover 
their  damages:  they  may  be  fined  at  the  kim^s 
suit,  and  their  offices  seised  ;  the  law  adjudg- 
ing all  these  penalties  but  emal  to  the  crime. 
The  markets,  as  they  stand  upon  the  repli- 
cation, nnist  be  intended  free  markets,  as  the 
atreets  of  London  are  for  all  the  king's  sub- 
jects to  have  recourse  to  with  their  provisions 
for  supply  of  the  inhabitants,  without  payment 
of  any  toll.    The  sums  of  money,  for  bujring 
wheieof  the  law  is  made,  as  set  out  in  the  re- 
plicatk»n,  cannot  be  for  any  toU  of  inarkets,  nor 
for  piccage  or  stallage,  which  may  be  annexed 
to  inarkets  ;  but  imposition  upon  the  persons 
or  goods  coming  and  brought  thither,  whether 
th^  sell  or  not,  and  whether  they  have  any 
staUs  or  not.    And  Uie  process  is  admirable, 
that  if  the  person  refuse  to  pay,  he  shall  be 
tvmed  out  of  the  maiket ;  aa  n  the  law  were, 
that  every  man  that  walks  in  the  streets  should 
pay  6tf.  and  if  he  refuse,  he  should  he  turned 
out  of  the  city.    I  must  confess,  the  process 
is  as  good  as  the  law.    Thus  this  crime  stands, 
npon  the  replication.    How  hare  the  mayor, 
Giticena«  and  oommonallv  varied  it  in  their  re- 
joinder ?  Not  one  jot ;  ror  as  to  diis  point  of 
chaige,  that  they  usurped  such  a  power,  and 
did  execute^  it  by  makmg  a  hiw  for  levying  of 
moQCy  in  oppression  of  the  king's  subjects, 
they  give  n»  answer  at  all,  either  by  tmversing 
or  denying,  confessbg  and  avoiding.  ,  If  they 
haimnmad  their  aaakiag  of  thelawt  the 


special  plea  hnd  amoonted  to  the  general* 
issue ;  but  as  it  is,  thene  is  no  answer  at  fSi 
given  to  it.  And  theiefore,  if  the  making  of 
such  law,  m  the  manner  set  forth  in  the  repli- 
cation, be  an  abusion  of  the  iranohise,  judgment 
of  Seisure  must  be  given  for  that  abuse. 

The  reasons  given  by -Mr.  Recorder,  IhaV 
the  making  of  this  law  will  not  forfeit  the  fean^ 
chise,  were  these : 

1.  That  if  the  kin^  had  made  such  a  by- 
law in  the  charter  of  incorporation,  that  wonkl' 
not  have  forfeited  the  corporation;  no  mora 
can  it,  if  it  be  made  by  fiie  corporation  afier^ 
wards. 

I  do  not  understand  the  mystic  inference  of 
this  argument,  unless  it  be  to  continne  the  alle- 
gory of  resembling  corporations  to  kings,  that 
m^  can  do  no  wron^,  and  consequently  can 
tbrfeit  nothing  by  thenr  acts  though  against 
law.  Where  the  kin^  annexedi  any  power  to 
any  offices  or  corporations,  nhich  the  law  allows 
them  not  to  exercise,  the  law  doth  notadjndgir 
the  whole  grant  Void,  but  only  tiiose  powers  : 
but  if  officers  or  corporations  snail  assume  upost 
themselves  to  exercise  powers  whidi  the  lanff 
could  not  grant,  against  the  end  of  their  insti- 
tution, by  extortion  and  oppression  of  the  king's 
subjects,  it  is  not  sufficient,  that  the  acts  aie  void 
beoanse  illegal :  but  the  oflenders  shall  ba 
punished  in  such  manner  as  the  law  provides. 

2.  In  all  the  suits  where  hy-iaws  hava 
been  a^udged  unreasonable  and  void,  it  was 
never  held  or  said,  that  each  hy-lawa  forfeited 
the  corporation ;  and  if  it  should,  every  littla 
mistake  in  the  by-faiw  should  forfeit  the  corpo- 
ration, whieh  wouM  render  the  state  of  corpo- 
rations very  unsteady  and  uncertain. 

1.  I  answer,  first,  that  in  these  suits  between 
party  and  parQr,  there  waa  no  occasion  for  tha 
court  to  declare  how  far  the  by-law  has  in- 
trenched upon  the  prerogative,  by  breach  of  tha 
condition  in  law  annexed  to  the  hberty.  But  I 
remember,  in  the  case  of  the  mayor  of  WK 
comb,  Mich.  27  Car.  9.  npon  eomnlittnt  in  this 
court  to  my  lord  chief  Justice  Hales,  of  hii 
refiisal  to  si^  the  poor's  rates,  he  publicly  de- 
clared to  hnn,  that  if  he  perostedm  hisobsti- 
nancy,  a  Quo  Warranto  iniigfat  be  brought  to 
seize  the  franchise. 

2.  There  is  a  plain  diilereflce  between  by- 
laws for  r^fulating^the  actions  of  the  meoibarai 
and  others  within  the  corporation,  with  a  pe- 
nalty to  infiiroe  obedience,  and  a  law  dirOOTy 
for  levying  of  money:  in  the  latter  case,  tba 
levying  of  the  money  istibMQ  principal  end  of  the 
law ;  and  to  levy  it  propritato  Aicro,  and  upon 
foreigners,  can  receive  no  pallixlion  mm  bciag 
a  mistake  againstidl  thelawa  and  authMitias 
that  are  extant.  But  in  the  former  casastlwy 
have  a  semblance  for  common  bsnefiti  and  pos* 
siUymiffhtbeforthe  benefit  of  allthemen^ 
bers,  could  the  restriction  be  made  by  hnr ;  and 
the  penalty  is  but  coUatml,  tb  vmmm  obedi- 
ence, and  will  stand  and  fidl  4M  Ac^kw  defesr^ 
mines  of  the  pnpopal.  And  telaw  nooviMva 
determines  all  the  coMi  when  tha  liberty  af* 
any  |BSlnbasa(af  ta  tiaiAa)  may  «Dt|iNr  SM^  ba 
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niii«i«ed,  whmby  tbere  is  room  Ml  fiir  mb- 
takes  ;  but  ijs^auisl  flM>  knowB  oimI  uiuveml  a 
prioctpte,  that  no  corpontioD  can  Wvy  mooejr 
lor  their  privatu  profit,  do  excuae  of  mistake 
oan  beauliniited. 

3.  That  whidi  sbdtan  all  otber  by-laws 
frota  oppremioii,  is  vraoUog  in  this  ;  tbatas  to 
tbc  recovery  of  tbe  penalty,  they  refer  to  a 
course  of  law,  whereby  they  submit  their  by-law 
to  the  jod^meotof  law  ior  iu  validity,  that  if 
Ibey  have  committed  aoy  mistakei  it  mav  be 
eonrecled  by  Uw.  But  here  the  remedy  is 
ptioB  force  ;  if  the  person  do  not  pay,  he  shaH 
be  turned  out  of  the  market  wiui  ois  goods  : 
what  was  settled  by  wrong,  shall  be  reooverrd 
by  force.  Thus  Mr.  Recorder's  argmng  makes 
the  do^  a  mere  voluntary  payment ;  it  is, 
&/2?e,  out  ubi,  he  hatli  his  election  to  nay  or 
begone..  1  have  not  met  with  a  more  arbitrary 
principle  asserted  or  defended  in  a  a  court  of 
law.  Sliould  the  king  kiy  an  impo«itioo  of  i2d, 
on  everyone  that  entered  Whitehall,  with  order 
to  the  porter  to  torn  liim  out  on  refusal  of  par* 
ment,  what  a  dust  would  this  make,  thai  toe 
subjects  rights  to  have  access  to  tbenr  prince 
were  invaded  ?  why  it  is  no  more  than  Solve, 
oat  abL  The  right  of  aU  the  kin^s  subieGta,  to 
eome  with  Ihe  provisions  to  public  mancets,  is 
&r  greater,  anu  as  ^eat  as  of  the  kfrd  mayor, 
or  of  any  of  the  citiaens  to  come  there ;  and 
the  putting  such  terow  upon  their  right  is  ab- 
ooltttely  megal,  in  the  worst  sense  that  word  is 
at  any  time  used.  And  herein  Mr.  Hecorder 
iraa  in  the  right,  that  mete  or  less  are  not  ma* 
terial,  because  e^'ery  sum  imposed  in  such  case 
is  illegal,  and  what  is  ilkgal,  cannot  be  rea- 
sonabie  ;  which  absolutely  precludes  the  aver- 
ment, that  tbe  sums  were  reasonable ;  which 
obtains  wAy  in  •  such  cases,  where  of  common 
eight  some  sum  may  be  taken. 

4.  In  the  last  place,  the  questioning  of  a  li- 
berty in  a  Quo  Warranto,  whether  upon  the 
title,  or  for  a  forfeiture,  is  upon  the  right  between 
the  king  and  the  corporation  ?  In  caseofnus- 
takes  and  common  errors  committed,  those  are 
not  to  bejustified  upon  a  question  of  right;  and 
if  they  be,  are  no  longer  mistakes,  but  wilful 
crimes.  And  therefore,  in  all  times  such  mis- 
takes, both  in  making  of  laws  and  matters  of 
fact,  have  been  passed  by  and  pvrdoned  by  the 
phfitor  of  confirmation,  *  etiam  si  abusifuerint. 
And  in  the  multitudes  of  Quo  Warrantos  that 
have  been  brought,  most  ended  by  submission 
before  pleader.  But  where  it  shall  be  insisted 
flipon  in  point  of  right,  though  in  a  smaller 
point  of  oppression,  upon  such  groonds  as  may 
eqaaMy  iotitle  them  to   conmiit  the  greatest 

SpMmiona,  *  ma«  et  minus,'  do  not  afiect 
t  case  in  fioint  w*tho  right  or.ibiftilure ;  but 
th^ucition  is,  whether  the^  have  broken  their 
trust:  And  if  so  aiJ|iudged  forfeiture  is  a  neces- 


3.  The  third  reason  Mr.  Recorder  insisted 
apoa  is  19  H.  7.  cap.  7.  That  diere  had  been 
m0  aeod  «f  that  law,  if  corperstions  by-kws 
VOfdd  bt  Mmao  of  somire. 

i,  lamwir.tbat.mttnta  txteoda  not  to  the 

a 


by»law8  of  cities  and  horooglm  moatpviated  \ 
Mit  to  guilds  and  special  frateiaitiaa. 

2.  It  extends  togood  by-lasra  as  well  a»bad 
for  greater  caution,  that  uiey  pat  ao  new  by< 
laws  in  ure  till  allowed;  hot  tbeattovaace 
makes  them  neither  better  nor  worse,  osjy 
shelters  for  the  40/.  penalty,  as  in  the  Taykn 
of  Ipswich's  cane,  c  11.  b.  f.  54.  So  that  tbt 
by-laws  are  but  of  the  same  fimse  tbey  were  bo 
forethat  statute,  &c.  If  they  are  good  Ibwb,  thti 
may  be  ezeculed  without  aUowance ;  and  1 
have  before  shewn,  that  the  addition  of  anolher 
penalty  doth  notdis|iense  with  the  penalty  opoa 
breach  of  the  condition  giTcn  by  tbe  cmbbos 
law.  The  other  crime  of  oppreaaioo  the\  arc 
charged  with,  is,  that  they  dul  es»ot  auf  le^. 
to  their  own  use,  die  several  sunm^  andoikn 
amounting  to  5,000/.  per  ann.  in  oppreaEi«&  J 
the  kins^'s  subjects,  and  raiaui^  the  prioes  j 
the  marxeta  for  th^  own  private  lucre. 

Secondly,  In  their  r^omder,  takkig  by  ^ 
testation  they  are  not  of  that  value,  the  nuiv. 
citisens,  and  commonalty  acknowlcdt^e 'at 
exacting  and  receiring  the  monies  to  thor  i»si 

Erirate  use,  but  say  not  of  what  Talae  they  Mt. 
ot  be  they  of  what  yahie  thcr^  will,  attcnpt  t 
justification.  It  must  be  admitted^  that  H  ^ 
justification  be  iosi^cicot,  the  oonrt  caua 
otherwise  jui^  ai'  the  Grime  than  s<  it  i»U 
in  the  replication ;  where  it  a^enrs  to  be  » 
great  extortion  and  oppreasion  of  the  ka^ » 
subjects,  and  continued  for  many  y^  tagt- 
tlier,  by  colour  of  an  authority  mij|ifif  by 
them,  as  ever  was  practised  by  any  ssi^ecte 
upon  their  fellow  subjecte ;  whicA  euasa  be 
denied  to  be  an  apparent  branch  of  that  tnA 
committed  tothem,  for  the  better  adainistiMi 
of  the  bws  and  justice  to  the  kang'a  sobiecn. 

The  parte  of  their  justification  are  these : 

(1.)  A  custom,  that  time  out  of  mind,  tbcn 
have  been  public  markets  within  the  city. 

(S.)  They  make  title  to  these  pnbljc  maikft 
by  prescription,  but  claim  not  any  toil  u 
common  right  belonging  to  these  markets. 

So  that  mrth  upon  the  custom  alledgcd.  ui 
prescription  made,  the  court  cannot  othcrwsr 
mtend  but  they  were  free  markets,  as  io  tmk 
they  were.  Tnen  they  alledgie  a  enstom^  i^ 
time  out  of  mind,  they  used  at  their  charn^  a 
provide  nhMses  vihete  the  markets  «were  Wm. 
and  stalb  and  stations,  and  other  aoconuau^ 
tioBS  for  tlie  nuuket^people,  an4  surveyon.  ^ 
other  officers,  for  the  better  goaemmcnt  ot'  u^ 
market-people;  and  did  eleanae,  and  ^^ 
bound  to  cleanse,  the  market-plaocn.  Avln 
defraying  of  their  diarges  for  all  the  time  afbr^ 
said,  th^  had  and  nwd  to  haTe  *  div«rsa  n* 
*•  Uonabilia  Toln^ta,  Ratsa,  sire  dcnarismc 
'  summas,'  of  all  persons  coming  to  the  marioii 
for  stalls,  stations,  sod  other  accommodatimto  tr 
the  sdhng  of  their  proviaions,  Ahfaouefb  Um} 
received  monies  time  out  <tf  mind,  and  until  tU 
by-laws,  thev  cannot  tell  what  these  nor 
were,  nor  what  tsE  call  them,  whether  tda. 
rates,  or  -sums  of  money.  Totts  they  oooM  M 
be,  that  is  admitted  of  ab  haada,  hecansei«sasi 
oamMon  right,aad  lobe paj^ upoo  oatrv i^ 
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(4.)  The  next  Mrt  of  the  justification  is,  that 
time  out  of  mind,  within  the  cit^  there  hath 
been  a  common  council ;  the  impertectioa 
whereof  I  have  already  observed. 

(5.)  They  set  forth  a  custom  for  this  com- 
mon counal  to  make  laws  for  the  better  go- 
vernment of  the  markets,  and  appointing  con- 
venient places  and  times  for  the  markets.    '  £t 

*  ex  Assessioue  et  in  oertitudinem  rcductione' 
of  reasonablo  ^olls,  rates,  or  sums  qf  money 
to  be  paid  by  persoas  coming  to  the  market, 
'  pro  Stallis,  Stationibus,  et  aliis  Accommoda* 

*  tionihus  ;*  so  as  tliese  laws  be  profitable  to 
the  kin&f  and  his  people,  and  not  contrary  to  the 
laws  of  the  (and.  For  the  first  part  of  the 
special  custom,  for  the  better  government  of , 
the  markets,  and  appointing  convenient  places 
and  fimes,  it  needed  not;  for  it  is  incident  of 
common  right  to  every  lord  of  a  market,  and 
the  grantee  of  every  market,  without  special 
clauses,  hath  the  same  power  and  trust.  And 
yet  it  is  ushered  in  with  great  solemnity,  a 
confirmation  by  Magna  Charta,  a  charter  in 
parliament,  1  £d.  3.  (&  7  R.  8.  to  mnke  good  s 
custom,  which  is  but  the  common  law.  Un* 
less  they  set  up  this  custom  to  divert  them- 
selves, who  have  pleaded  themselves  lords  of 
the  markets,  and  so  to  fix  it  in  otliers  who  ard 
no  lords  of  the  markets ;  and  thence  to  infer, 
that  the  custom  having  intrusted  others  than 
the  mayor,  citizens,  and  commonalty,  with 
the  government  of  the  market,  they  the  lord# 
of  tlie  market  ought  not  to  suflfer  for  the  mis* 
government  of  those  other  members.  The 
second  part  of  the  custom  is  insensible.  To 
make  laws  and  orders  *■  ex  Assessione  et  in 
'  ceilitudinem  rcductione'  of  reasonable  tolls^ 
rates,  or  sums  of  money,  to  be  paid  by  all  per*, 
sons  coming  to  the  markets,  for  stalls,  stationUi 
and  all  other  accommodations.  What  is  meant 
by  <  Assessione*  without  an  Anglice,  I  cannot 
imagine :  it  is  no  law  term  ;  in  its  proper  sig- 
nification, itsignifieth  sitting  t<^^her ;  whencf 
our  sessions  quarterly,  and  sessions  of  parlia* 
ment  have  their  name.  The  general  rates  set 
by  the  parliament  upon  the  several  counties, 
are  sometimes  called  assessments,  and  those 
entrusted  \i'ith  equally  dividing  the  rates  in  the 
several  parcels  upon  the  inhabitants,  are  called 
assessors.  In  wliich  of  these  senses,  or  what 
sense  the  city^s  counsel  apply  this  word,  I  can- 
not resolve ;  for  Mr.  Recorder  did  not  resolve 
it.  It  seems  by  the  subsequent  words  to  be 
explained  '  in  certttudinem  ponere,'  and  to 
have  some  resemblance  to  the  parochial  as- 
sessments, w  here  the  duty  before  is  imposed 
by  law,  but  the  ascertaining  of  every  man's 
proportion  is  done  by  the  assessors :  and  this 
Mr.  RecK>nler  inclined  to  in  his  endeavours  tp 
support  the  custom,  generally  for  reasonable 
rates.  And  in  this  sense  too  the  city  seems  to 
understand  it,  by  waving  of  the  assessment  in 
the  rebutter.  In  our  snn'doinder  we  traV^eiW 
the  prescription  of  taking  ofthe  rates  mentioned 
to  be  by  the  by-law  assessed,  and  reduced  into 
certainty ;  which  issue  they  waive,  and  insist 
only  upon  their  prescription  generally  alledgcd. 


the  inari&fA»  whether  sold,  or  not.  They  do  not 
Entitle  themselves  so  much  as  to  [Mccage  or 
stallage ;  for  they  make  no  title  to  the  land 
where  the  markets  have  been,  or  are  held. 
And  we  all  know,  that  before  the  act  of  parlia- 
ment provided  at  the  public  char^  fit  places, 
and  settled  them  upon  a  public  trust  for 
market-people,  what  provision  was  made  of 
places  by  the  ctty,  Vie.  in  the  pablic  streets, 
where  there  ever  was  a  free  market  fbr  provi- 
sions, as  would  have  been  made  evident,  bad 
tlie  city  tendered  a  sufficient  issue.  Besides, 
the  sums  charged  in  the  replication  can  neither 
be  of  pice:^  or  stallage ;  but  laid  upon  goods 
brougnt  vritkb  the  market,  whether  tne  vender 
made  use  of  any  stall,  or  breaking  of  the 
ground,  or  no.  jfdther  is  it  averred  in  this 
plea,  or  by  any  words  of  reference  can  it  be 
mlened,  tnat  the  siuns  in  the  repUi^on  arc 
the  same  with  those  they  claim ;  they  claim 
only  by  custom  <  rationabilia  Tolneta,  Rata, 
<  sive  denarior'  Summas.*' 

(S.)  Mr.  Recorder  would  justify  this  plea, 
that  such  a  general  claim,  witli  an  averment 
that  ihey  are  reasonable,  is  a  sufficient  justifica- 
tion of  particular  charges,  which  are  against 
4^mm<ni  rirht ;  and  insisted  upon  the  claim  of 
tlie  city  of  Xisndon  of  the  water-baOifiTs  office, 
with  the  fees  thereto  belonging;  and  the fase 
of  Maidenhead  in  Palmer's  Reports,  of  tiie 
market,  with  the  toll  thereto  belonging.  These 
precedents  answer  thnnselves,  there  was  no 
fNirticnlar  charg^e  for  the  toll  or  fees,  but  what 
IS  charged  particularly  is  answered ;  besides, 
the  toH  and  fees  are  claimed  of  common  right, 
as  belonging  to  the  niark^  and  office.  In 
Maidenhca<rs  case,  the  judges  agreed,  that  toll 
according  to  common  right  might  be  granted 
by  general  words;  but  toll. against  eommon 
hght  could  not,  nor  be  prescribed  for  biit  in 
c^tainty.  In  that  case  reported  by  my  lord 
Hales,  Franchise  nl,  11.  tlie  diflierence  is  ex- 
pressly taken ;  anqthe  authorities  cited  of  9  H. 
(5.  45.  ll^fl.  6.  14.  Fit  Avowry  126.  That 
demands  affainst  common  d^ht  ought  to  be 
urescribed  for  in  certainty ;  and  the  authorities 
produced  by  Mr.  Recorder  in  the  lord  Cobham's 
casCi  1  Len.  218.  Hickman's  case,  3  Roll. 
Abridg.  125.  and  Roll.  2.  Abridg.  265.  The 
case  of  Dublin  for  Keyage  or  Cranage,  so  the 
case  of  Hill  and  Hawks,  and  the  beu-man  of 
Litchfiefd,  prove  it.  No  man  questions  but 
cities  and  boroughs,  upon  good  consideration, 
may  prescribe  for  sums  of  money  i^ainst  com- 
mon right ;  and  may  prescribe  for  an  apt  re- 
medy for  recovery  or  such  sums ';  but  alTthe 
authorities  prove  it  must  be  prescribed  for  in 
certainty,  that  the  court  may  judge  of  the  rea- 
sonableness of  it.  And  whoev  er  claims  against 
common  right,  must  make  out  his  demand, 
hoth  in  certainty,  and  that  it  is  reasonable  ^  it 
is  otherwise,  where  according  to  common  right, 
as  in  fines  for  copy-hold  estates,  it  is  incumbent 
on  the  tenant  to  snew  if  u  nreasonable.  Besides, 
this  custom  is  void,  because  they  do  not  intiUe 
themsehrea  to  any  remedy  for  tuese,  usoertain 
sums. 

VOL.  YIU. 
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Now,  if  taken  in  this  sense,  the  clause  is 
wholly  insensible  and  uncertain,  b^'ause  the 
tolls,  rates,  or  sums  of  money  to  be  ]^«),  are 
not  referred  to  any  furmer  law  that  imposed 
tbem ;  they  do  not  so  much  as  refer  to  the 
prescription,  and  the  sums  claimed  thereby ; 
but  the  clause  is  independent  and  absolute  of 
itself.  ?ifeither  can  the  couit  now  intend  it  to 
refer  to  those  sums  claimed,  becayse  we  would 
have  su  inteudcd  it ;  and  therefore  took  an  apt 
traverse ;  but  the  city  waived  it  in  their  re- 
butter; and  they  do  lie  under  this  dilemma, 
tliat  either  it  must  be  so  intended,  and  then 
beings  traversed  and  waived  by  them,  the  issue 
roul(t  be  taken  a^inst  them  ;  or  it  cannot  be  so 
intended,  and  then  the  custom  is  incertain  and 
insensible.  And  it  cannot  be  intended  by  the 
oonrt  for  levying  of  money  by  a  new  imposition 
for  the  private  advantage  of  the  city  ;  that  (as 
I  have  shewn)  would  be  against  law,  and  is 


openly  and  avowedly  to  justify  it.    How  nmch 
superior  tKis  offence  is  to  those,  whereapoa 
instances  of  seisiire  have  been  gi^^D»  I  k&Te  to 
the  observation  of  the  couit.    Their  reply,  that 
the  toll  only  can  be  forfeited,  or  at  most  die 
markets,  can  weigh  little.    That  the  markets 
cannot  be  forfeited,  Mr.  Recorder  admits  upoa 
the  authority  of  the  case  of  Maidenbe&d,  that 
toll  is  not  incident  to  a  market.    This  imposi- 
tion is  \»  holly  foreign  to  the  markets,  whidi 
must  be  intended  free-markets,  wherein  all  die 
king's  subjects  have  right  to  sell  and  buy,  dis- 
charged of  toll,  which  shall  be  intended  to  have 
its  commencement  by  erection,  not  by  grant 
to  any  person,  which  the  kin^  may  do  m  cases 
of  fairs  and  markets.    Or  if  they  lie  gnsited  to 
any  person,  if  without  tolls,  such  grants  are 
upon  trust,  for  benefit  of  the  king's  suljects  to 
buy  and  sell  in ;   and  the  grantee  entrosted 
vvitb  tlie  rule  and  good  government  thereof,  for 


contrary  to  the  prescription  they  have  made,    the  benefit  of  odiers.    Besides,  the  seising  of 


new  imposition  throughout,  of  several  sums  to 
he  paid  to  the  mayor,  citizens,  and  common- 
alty ;  and  they  provide  a  new  remedy,  that 
the  refuser  shooid  be  removed  out  of  the 
market.  They  aver,  indeed,  the  sums  are 
reasonable ;  but  set  out  no  fact  upon  which  the 
court  may  any  ways  judge  they  are  so  ;  which 
are  incumbent  upou  him  that  will  claim  any 
thing  against  the  common  right.  They  do 
not  so  much  as  aver^  that  the  mayor,  citizens, 
ftnd  commonalty  laid  out  one  penny  out  of 
their  revenue,  for  providing  the  markets  and 
stalls,  or  what  other  stations  or  accommoda- 
tions  they  furnished  the  market  people  with, 
'so  as  to  give  the  least  support  to  this  extraordi- 
nary by-  law. 

And  this  averment  was  industriously  left  out. 
Jest  issue  might  be  taken  upon  it ;  and  suffici- 
ently proved,  that  both  the  places,  stalls,  and 
oonveniencies,    were  provided  for  out  of  the 
pnblic  monies  granted'  by  parliament,  in  trust 
^>r    all   the    king's  subjects  coming  to   the 
market,  as  we  have  set  out  in  our  surrejoinder. 
Then  it  would  have  evitlently  appeared,  that 
this  by-law   was  not  only  in  breach  of  the 
Gommpn  law  trust  reposed  in  them  for  good 
.  government ;  but  in  breach  of  that  trust  re- 
posed in  thein  by  act  of  parliament.    For  all 
the  king's,  subjects,  and  these  public  monies 
received  and  laid  out  upon  that  trust,  are  made 
•  the  consideration  to  ground  the  subjects  oppres- 
'  fions  ufMin  by  this  by-law.    Though  they  laid 
out  not  one  penny,  as  appears  to  the  court,  yet 
they   acknowledge  tq  have  received  all  the 
money  to  their  own  use;  and  their  justification 
failing,  it  must  be  intended,  they  did  it  in  such 
manner  as  is  set  out  in  the  replication,  which 
chai^eth  the  highest  oppression  that  can  be 
^  possibly  committed  by  subjects  upon  subjects, 
'  and  is  destructive  of  common  justice  and  good 
gc  75rnment.    It  is  likewise  as  great  an  usur- 
]..  11:. a  upon  the  crown,  to  lay  taxes  upon  the 
ikff  j'3  flulgectB  vithout  Ibb  mthority,  and 


ed  by  this  imposition.    The  oppression  is  by 
the  corporation,    and  by  an  authority   they 
claim  over  the  king's  sumects^  to  hy  an  im- 
position upon  their  goods,  and  to  levy  h  by 
force ;  which  is  an  abuse  of  the  power  the  law 
hath  entrusted  them  with,  and  a  misuser  of  the 
franchise  to  oppression.    To  forfeit  the  sums 
exacted  and  levied  is  idle,  and  no  punishment ; 
for  they  never  bad  right  to  them,  and  so  n* 
right  can  be  fi)rfeited.    In  the  case  of  Maiden- 
hold,  where  a  reasonable  toQ  was  granted,  they 
had  a  right  to  toll,  which  may  be  forfeited  by 
abuser,   in  taking  an  unreasomdite  toU,    bat 
where  there  is  no  right  to  take  any  thing,  there 
is  no  right  to  be  forfeited,  but  uiat  right  by 
colour  whereof  the  extortion  or  oppression  v 
committed.     If  an  officer,  by  colour  of  his 
office,  oppress,  the  office  is  forfeited,  or  the 
officer  may  be  fined ;  the  cases  were  cited  by 
Mr.  Solicitor.    The  levying  of  two  shillings 
for  the  penalty  of  breaking  Uie  assize,  forfeited 
the   view   of'^  frankpledge.      Usine  of  iUse 
'Weights  and  measures  forfieited  the  mmjiise  of 
Evesham.     And  generally,    whatever  is  an 
apparent  breach  ot  good  government,  where- 
with every  franchise  Is  intrusted,  will,  in  pomt 
of  right  between  the  king  and  the  frnnchise* 
amount  to  a  forfeiture ;  because  it  is  a  breach 
of  public  trust  reposed  in  them  by  law.     [lU 
Quo  Warranto  1.  J 

2.  I  shall  conclude  with  die  last  farancii  ef 
their  crimes  laid  to  their  charge : 

For  invading  the  king's  prerogadve,  sod 
publicly  libelling  of  him,  and  his  puUic  ads, 
to  the  people. 

The  replication  chargeth  the  several  fadf 
thus: 

1.  lliatthe  mayor,  citizens,  and  common- 
alty, in  common  council  assembled,  malid* 
ously,  advisedly,  and  seditiously,  and  without 
any  lawful  authority,  took  upon  them  to  cen- 
sure the  king,  and  the  prorogatign  of  ptila- 
ment  made  by  the  king. 
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2.  That  tbey  ffare  their  miflfra^fw,  and  or- 
dered a  Petition  snould  be  presented  to  the  kingf, 
m  the  name  of  the  mayor,  aldermen,  and 
cx)mmonaItj,  containing  tne  scandalous  matter 
aDedged. 

3.' That  thev  maliciously,  advisedlv*  tuid 
seditiously^  and  to  the  intent  the  said  Petition 
sliould  be  dispersed  and  made  nuhlic,  to  per- 
suade them,  tnat  tlie  king  by  the  proroffation 
liad  obstructed  the  public  justice  of*  the  King- 
dom, and  to  stir  them  up  to  a  dislike  of  the 
king^'s  person  and  goremment,  and  to  disturb 
the  peace  of  the  kingdom ;  did  order  the  said 
Petition  (containing  the  said  scandalous  matter) 
to  be  pnnted. 

4.  They  aflerw'ards  maliciously,  adnSeJlvj 
and  seditiously,  and  to  tlie  intent  that  the  Peti- 
tion should  be  dispersed  and  published  among 
the^  kind's  subjects,  to  aliene  and  withdraw 
their  affections  from  the  king  and  his  govern- 
ment, did  print,  and  cause  to  be  printed  and 
published  the  said  Petition,  in  contempt  and 
scandal  of  the  king  and  his  government,  and 
to  the  promoting  and  exciting  of  sedition^ and 
disturbance  df  the  peace  within  this  kingdom. 

The  crimes  at  common  law,  were  contra 
Tacem^  and  punishable  by  fine  and  imprison- 
ment in  particular  subjects  ;  where  committed 
by  [Persons  in  public  office,  or  intrusted  with 
govemment  and  preservation  of  the  peace,  they 
are  of  a  deeper  dye.  In  the  title  of  the  statute, 
13  Car.  2  cap.  1,  for  preservation  of  the  king's 
person  and  government,  they  are  called  sedi- 
tious practices  and  attempts  ;  for  prevention 
whereof  that  law  provides,  *  That  if  any  person 

*  or  persons  shall  maliciously  and  advisedly, 

*  (by  writing  or  printing)  express,  publish,  or 

*  declare  any  words,  sentence,  or  thing,  to  in- 

*  cite  or  stir  up  the  people  to  hatred  or  dislike 

*  of  the  person  of  his  majesty,  or  the  establish- 
'  ed  government ;  such  person  is  made  incapa- 

*  hie  of  any  office  or  place  of  trust,  and  to  be 

*  further  punished,  according  to  the  common 

*  law  and  statutes  in  such  cases.' 

This  law  takes  notice,  they  were  crimes  at 
common  law,  and  pnnishabte  as  seditious  prac- 
tices. Sir  James  Uagg'^  case  allows  conspira- 
cies and  ignominious  crimes  to  be  causes  of 
disfranchisement ;  much  more  a  conspiracy  of 
all  the  members,  to  libel  the  government,  and 
alienate  the  affections  of  the  people  from  their 
prince. 

Now,  what  answer  do  they  give  to  these 
charges  in  either  rejoinder  f 

To  the  first  and  last  they  give  none  at  all  ; 
they  shew  no  authority  for  them  in  common 
council  to  debate,  deliberate  upon,  and  to  deter- 
mine of  prorogations  of  parliaments  by  tho 
king  or  the  consequences  thereof,  whictk  are 

*  inter  ardu»  Regni,'  and  not  to  be  treated  of 
but  by  the  king^  writ :  They  are  not  of  the 
king's  and  kingdom's  common  council,  but  in- 
trusted to  advise^in  affairs  of  the  city,  and  *  ne 

*  sutor  ultra  crepidam.'  They  are  charged  to 
have  done  this  advisedly,  seditiously,  and  with- 
out any  authority  ;  ana  it  is  charged  precedent 
ia  the  Petition. 


To  the  fourth,  for  printing  and  publishing  of 
it,  to  the  intent  tliat  it  should  be  dispersed 
amongst  the  kin^*s  subjects,  to  aliene  and  with-* 
draw  their  aiffections  from  the  king,  laid  to  b:; 
IS  Jan.  32  Can  8.  they  say  it  was  printed  by 
Samuel  UoycrofV,  by  the  mayor's  appointment  i 
*  Quee  quiciem  Petitio  et  Impressio  sunt  eadeia 
'  Petitio,  Impressio,  et  Publiratio,'  in  the  re- 
plication mentioned  ;  And  traverse,  '  Absque 
*■  hoc  quod  aliqua  Petitio  concern'  Prorogntioneni 
*•  preed'  fact',  ordinat',  publicat',  sic  impress,  fuit 
'  aliter,  vel  alio  modo  qnam  ;'  hut  do  not  add 
'  vel  alio  tempore.'  In  which  respect  this  plea 
is  stronger  than  the  former,  to  involve  the  city 
in  the  guilt. 

Then  they  own,  the  Petition  was  voted  and 
ordered  to  be  preferred  and  printeil  ncm.  con.y  to 
be  sure  to  leave  not  one  citizen  oiit  of  the  guilt ; 
but  they  do  aver,  the  printing  was  to  unde- 
ceive their  fellow  citizens,  whereas  the  charijM 
is,  that  it  was  to  deceive  them.  The  whoia 
plea  amounts  but  to  the  general  issue,  admitting 
thePetttk>n  itself  were  justifiable,  and  the  mitk- 
ing  of  the  P^ition  lawful.  ^lany  things  in 
themselves  are  lawl'ul,  yet  if  done  with  an  evil 
intent,  and  tor  an  e^nl  purpose,  become  unlaw- 
i^l  and  criminal,  and  upon  Not  Guilty,  proof 
must  be  made  of  the  evil  intent;  where  the 
thing  itself  is  lawfVil,  there  needs  no  otlier 

{>roOT.  To  lie  under  an  hedge  on  $huter'»-biU  is 
awful ;  but  to  lie  there  in  wait  to  kill  or  rob  a 
man,  is  nnlawfal,  and  imports  scandal.  To 
lay  wi>ol  near  the  sea-^de  islawiiil;  but  lay* 
in^  it  there  with  an  intent  to  export  it,  is  cri- 
minal, and  forfeits  the  wool.  And  it  is  not 
good  in  pleading  to  answer  such  intent  with 
contrary  averments ;  but  where  the  intent  ia 
substance,  it  mustbe  traversed  or  denied  spe- 
cially, otherwise  the  plea  amounts  to  bat  the 
genemi  i^ne.  This  manner  of  defence,  or 
shadow  of  justification,  proves  one  especial  in* 
gredient  of  the  char^ ;  that  it  was  done  ad^ 
visate.  The  city  say,  it  was  done  upon  weighty 
considerations,  and  many  occurrences  deabis 
rated  upon,  and  relate  to  them,  all  upon  record, 
that  the  court  may  judge,  whether  they  bad 
not  good  reason  for  what  they  did.  And  if  they 
eouid  judge,  that  their  whole  history  taken  to» 
gether  are  no  suflSeient  considerationa  for  any 
subjects  to  agree  or  order  any  petition  lo  he  pre^ 
lerred  ami  printed,  to  stir  up  the  sohj«ctft  to  a 
dislike  of  the  king's  .person  and  government, 
which  is  charged  upon  them,  not  answered  ; 
the  court  must  adjudge  the  fact  to  he  done  mar 
Kctoasly,  and  seditiously.  But  the  words  of 
the  petition  are  in  themselves  scandalous  to  the 
king  and  government.  Petitioning  is  lawful, 
and  the  city  of  London  have  often  petitioned 
the  king  with  good  acceptation,  and  observed  a 
good  decorum  Mooming  mibjects,  both  ia  the 
matter  and  manner  of  their  petilians :  -  thejr 
used  not  to  advise  6r  'meddle  in  matters  of  state, 
hut  when  sent  fiin'  to  advise,  tbey  confined 
themselves  to  the  affairs  of  the  city.  They 
never  belbre,  as  I  have  met*  with,  charged  the 
king's  acta  of  state  as  intcrruptionB  o(^  the 
proaectttioB  of  pufe^llic  j«ttioe.    [Lokiier  Mid 
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Cruchly,  4  Car.  Cro.  140.  Lock  and  Lock  15 
Jac.  l.KolI.  Abr.  50.] 

The  words  of  Uic  PetitioD  arc,  *  Your  poti- 

*  tioners  were  extremely  surpri^  at  the  late 
'  prorogutiun,  whereby  the  proiiecutioD  of  the 

*  public  justice  of  the  kinjjfiloin,  and  the  makiiit; 

*  the  provisions  necessary  for  the  preservation 

<  of  your  rnajegty ,  aiHl  your  protcstaut  subjects, 

*  hath  receii^ed  au  iuterniption.*  To  delay,  in- 
lemipt,  or  deny  justice,  spoken  of  any  perbon 
intrusted  with  the  adniiiiistratiou  of  justice,  and 
spoken  of  him  in  |)oint  of  his  XvuM,  always 
imports  bcandal ;  in  the  case  of  the  couunon 
mapstrates,  they  do  necessarily  import  brea4:b 
of  duty ;  neither  in  common  parUini-e  amongst 
Ike  vulgar,  nor  any  iiibtory  or  author,  that  1 
have  met  witli,  were  they  ever  used  in  any 
sense  of  credit  or  reputation  t(»  the  person  of 
whom  they  were  spoken  or  publishe<i.  luter- 
rui>tion  of  justice  is  a  gfreater  iiu|iutJttion  than 
delay  barely,  because  ttie  oue  may  be  a  mere 
omission,  but  inten'uptiun  imports  some  act, 
whereby  justice  is  stopped  ;  but  both  are  tem- 
porary deuiaU  of  justice,  as  denial  is  an  ab- 
solute stop  of  justice.  *  Nulli  nc.'ffabimus  aut 

<  differemos  Justitiam,'  are  nut  only  words,  but 
the  duty  of  every  Idujg^.  To  say  or  publish  of 
«r  to  a  king,  in  the  point  of  the  exercise  of  his 
kingly  office,  and  a  point  of  as  high  trust  as 
any  is,  that  of  the  prorogi^ion  of  parliaments, 
.that  he  hath  intetmiptadthe  prosecution  of  the 
ptdilic  justice  of  the  kingdom,  imports  tlie 
greatest  scandal  imaginable :  For  it  was  more 
ef  the  king's  duty  than  of  either  Houses  of 
Parliament,  to  promote  the  prosecution  of  pub- 
Jic  Justice,  especially  in  the  cases  set  foith, 
which  so  nearly  concerned  his  pen^n ;  and 
■therefore  the  chaiging  of  the  king  with  the 
interruption  of  that  justice,  is  of  gieater  impu- 
tation to  the  king ;  and  the  more  instances  they 
gire,  it  is  an  aggravation  of  their  crime,  by 
charging  the  king  with  interrupting  the  public 
justice  in  all  these  instances.  And  there  is  as 
much  venom  concealed  in  as  few  words,  as  ever 
I  met  with.  Tacitus  did  never  outdo  the  penuer 
of  that  Petition,  whereby  all  the  principal  at- 
Iributes  the  law  makes  necessary  for  princes, 
nre  impeached  at  <moe,  both  tne  judgment, 
niercy  and  widom  of  the  king.  The  interrup- 
tion of  the  public  justice  reflects  upon  his  jus- 
tice in  au  high  manner.  The  interruption  of 
the  means  of  his  own  preservation,  besides  his 
justwe,  reflects  upon  his  wisdom;  that  the  king 
should  not  take  care  thereof,  or  did  not  foresee 
the  danger  he  put  himself  into,  by  tlie  proro- 
gation. The  interrqption  of  the  means  for  the 
preservation  of  his  Protestant  subjecU,   im- 

.  peacbeth  his  mercy  too,  and  chargetli  the  king 
with  cmelty  to  his  subjects,  in  taking  no  bet- 
ter care  for  their  preservation,  when  under 
aueb  imminent  dangers ;  with  a  secret  insi- 

,  nualion,  that  as>  he  had  stepped  justice  against 
his  popish  subjects,  so  he  was  regardless  of  the 
freservatitm  of  his  Protestant  subjects.    W  hat 

.  mater  malice  could  be  inckised  in  a  nut-shell  ? 

;  If  wonts  were  dubious,  and  of  a  double  signifi- 
ciltioOvaiMi  inigbtbetakeiiiAngood  sense  as 


well  as  bad,  they  ought  not  to  be  published  hy 
subjects  of  their  prince  ;  and  when  chniged  to 
be  spoken  or  pubtLslied  in  the  worst  senae,  to 
withdraw  the   subjects  affections  froai  their 
prince,  the  court  ctnnot  intend  them  spolt^  m 
any  other  sense;  that  must  appear  upon  the 
e^idcmce,  which  cannot  be  in  this  cane,  because 
tlicy  have  not  pleaded  the  general  issoe,  nor 
tra\ers€d  that  point.     But  here  the  words  caa 
bear  no  other  sense,  but  a  direct  scandal  to  the 
kinsf  and  his  government,  in  tlie  pfnnt  of  prs- 
ro;^ation  of  parliaments.    That  toe  city  m>  oa- 
df  rstood  them,  b  evident  by  the  Pelxiion,  in 
that  «ery  clause,  where  they  say,  ih/ey  wuv 
extremely  surprised  st  the  late  proivgatMo. 
Why  should  they  be  surprised  ?  If  the  kisf 
had  done  nothing  thereby,  but  whnt  was  joft 
and  ^i^ood  for  his  people,  they  had  oAen  tastn* 
of  his  goodness,  ana  ctfuld  not  be  surprised  « 
that    It  must  then  be  some  very  in  thing  is 
the  prorogation,  that  so  extreniely   sorpriaed 
them,  and  filled  them  with  such  terron,  c 
thi'oiigbout  the  Petition  they  exprtsss*    AsJ 
they  discover  their  minds  plainly,  that  the  if* 
fects  of  the  prorogation  were  the  caoses  sf 
their  surprisal,  viz.  The  intemiptioii  of  the 
prosecution  of  the  public  justice  <Sf  the  kiog- 
dom,  and  of  making  the  necessary  prorisions 
for  the  preservation  of  the  king  and  bis  protcs- 
tant  subjects ;  and  in  the  next  paragrapli  they 
explain  themselves  further,  and  call  that  a 
delay,  which  before  they  called  an  inlerruptiao ; 
that  they  were  even  impatient  «f  the  least 
delay,  of  the  long-hoped  for  secnrity,  whikst 
they  see  the  kind's  tile  invaded,  and  the  true 
religion  undermmed,  and  their  fiynihca  aad 
innocent  posterity  likely  to  be  sulgected  to 
blood,  confusion,  and  ruin.    The  panic  fear, 
and  dismal  consequences,  are  charged  npen 
the  prorogation.    And  to  what  other  purpose 
do  they  publish  this  severe  sentence  upon  the 
prorogation,  with  their  dismal  fears,  hut  lo  af- 
frighten  the  king's  subjects,  and  beget  the  like 
fears  in   themr    The    natural    coosequence 
whereof  is,  to  withdraw  their  affectioiis:  '  Or- 
*■  denint  quern  metuerunt  Poputi.' 

Mr.  Recorder,  though  he  could  not  produce 
one  authority,  that  to  interrupt  puhKc  jnstioe, 
was  ever  used  in  a  good  or  justi6ahle  sense ; 
yet  endeavours  to  evade  the  scandal  of  the 
words  by  proper  answers. 

That  these  words  are  not  spokei^  of  the  king, 
but  of  the  proro^fation,  as  consequences  of  it. 
I  s  not  this  qnJbbhng  ?  The  prorogalioa  is  ady 
the  king's  act  of  proroguing  the  nigh  oourt  ef 
parUament.  And  to  charge  the  acts  of  n  king, 
or  other  subordinate  magistrate  in  execution  of 
his  office,  with  injustice,  f(A\\,  or  insMiity,  is 
the  same  thing  as  to  charge  the  persons  chcni- 
selves. 

No,  saith  Mr.  Recorder,  unless  the  actioa 
bad  been  charged  to  have  been  done  with  such 
intention ;  but  they  do  not  charge  the  king : 
And  that  it  is  so  explained  in  aiwther  part  of 
the  Petition,  by  saying,  «  But  that  whicn  sup- 
*  ports  them  against  ifespair,  is  the  hopes  tbey 
'  deiive  from  your  majesty's  goodjMSBB,  that 
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*  jour  intention  was,  by  this  prarogalion,  to 
«  make  way  for  your  wUVtr  concurrence  wilfa 
I  the  counsel  of  your  partiament.'  EtiI  inten- 
tion may  make  an  act,  otherwise  good,  to  be 
bod  and  a^nst  law,  bv  intendment  of  law,  the 
intention  is  evil,  and  tiie  person  answerable  for 
all  the  consequences  thereof.  If  a  man  throw 
a  great  stent;  over  the  wall,  and  a  person  is 
kiBedt  the  law  adjudgeth  it  murder:  He  can- 
not iustify  it  by  averring  he  had  another  in- 
tention.. So  in  tlie  matter  of  scandal,  if  an  un- 
lawful act  or  crime,  which  purports  scandal,  be 
charged  upon  a  person,  it  is  no  justification,  or 
excuse,  to  aver  he  did  not  chu^  the  person, 
nor  his  acts,  with  doiog  it  with  an  evil  mtent ; 
but  as  the  Uw  supplies  malice  in  the  criminal, 
where  the  act  is  unlawful,  so  it  intends  malice 
in  the  libeller,  in  a. matter  which  in  itself  im* 
ports  scandal.  Several  cases  may  be  put  to 
this  purpose.  ^l^H*  Ab.  71.]  To  chai^  the 
wife  with  poisoning  her  husrand,  is  actionable, 
though  not  alledged  done  voUintarily,  or  with 
an  intent  to  kill ;  the  law  intends  it.  In  tliis 
case,  they  charge  that  the  king  by  his  proro- 

fation  interrupted  the  public  justice  of  the 
ingdom,  and  with  the  dismal  consequences, 
which  in  their  judgment  would  follow  there- 
upon, and  pui)lish  this  to  afifrighten  the  whole 
kingdom ;  and  that  they  were  near  despairing 
of  ilieir  siilely,  but  hoped  his  majesty  did  like- 
wise intend  by  the  prorogation  to  make  way 
fur  his  better  concurrence  with  the  counsel  of 
his  parliament.  A  pretty  compliment  fbr  so 
infamous  a  charge !  And  if  it  import  any  thing, 
it  is  a  further  reflection  upon  the  king,  that  he 
had  not  before  concurred  with  the  counsel  of 
his  parliament.  But  to  fit  the  matter  home, 
Mr.  Recorder,  in  the  last  tilace,  justifies  this 
Ubel  from  the  tnith  of  the  fiict,  that  the  public 
justice  of  the  kin<;dom,  and  lindinfif  out  means 
' for  preservation  ot*  the  king* and  his  sulgects, 
'  had  received  an  interruption  by  the  proroga- 
tion. This  toucheth  to  the  quick,  ana  is  more 
than  the  city  have  averred  in  all  their  plead- 
ings; thejii  nave  nakedly  represented  their  se- 
vtSal  facts,  precedent  to  ibe  Petition ;  and  leave 
it  to  the  cM)urt  to  judge  whether  there  be  sufficient 
to  justify  thorn,  to  make  and  publish  such  a 
Petition.  But  to  aver  it  to  be  tnie,  is  to  equal 
the  crime  of  the  Petition,  in  charging  the  pro- 
rogation with  the  interruption  uf  Sie  public 
justice.  But  I  hope,  upon  better  consideration, 
lie  will  change  his  opinion,  and  likewise  upon 
.  the  inference  he  ma4le,  that  if  tme,  it  is  no 
Fcandal  to  print  and  publish  it  to  the  kins^s  sub- 

*  jects;  for  m  both  points  he  is  ap|)aren3y  mis- 
taken. It  is  admitted  thetv  was  a  plot,  and 
such  proceedings  as  are  set  forth  against  delin- 

.  queots  ;  and  that  the  king  by  his  proclamation 
and  in  his  speech  ex^tri  ssed  his  sense  of  the 
plot,  and  pressed  the  parliament  to  procee<:  to 
trial  <if  tlie  lords  in  thn  Tower  committed  for 
the  plot,  and  tliat  there  are  many  such  bills  de- 
penuiog  in  parliament.  And  it  shall  be*  ad- 
mitted, tliat  upon  the  prorogation  all  these  pro- 
ceodmgs  were  stayed,  and,  if  Mr.  Recorder 

'  please^  reCeivddao iDterruption ;  «nd  to t»y  so 


is  tme.  But  in  this  case,  if  the  city  bad  been 
of  an  c^km,  that  the  parliament,  upos  ttw 
king*s  sigDiflcation  of  his  pleasure  they  sbouUI 
proceed  to  the  trial  of  the  lords,  did  not  nuJce 
such  haste  to  try  them,  as  the  city  judged  wts 
necessary  for  the  preservation  of  thSr  Jives 
and  fortunes ;  thereupon  the  city  should  have 
petitkmed  the  parliament  to  proceed  to  the  im- 
mediate trial  of  the  lords  in  the  Toiver,  and 
thereby  oharoe  them,  that  they  bad  delayed 
them  toe  puUhs  justice  of  the  kinflilom,  by  not 
proceeding  sooner  to  the  trial  of  tnem,  accord- 
ing to  the  king's  desire  ;  Mr.  Recorder  would 
not  have  averred  the  matter  of  delay  of 
justice  to  be  true,  and  therefore  no  scandal  to 
the  parUamant ;  but  he  would  then  have  found 
out  the  diffidence  between  staying  of  suits  and 
proceedings  in  courts,  by  the  proper  judges, 
and  the  delays  and  interruptions  of  common 
justice ;  the  tatter  are  unUwiul  and  crinoinal, 
and  against  the  duty  of  the-  judges,  bat  the 
fbnner  upon  just  grounds  are  lawful,  and  maihr 
tiroes  in  prosecution  of  common  justice ;  and 
many  times  to  proceed  in  such  ca;ses,  would  be 
sreat  injustice  either  to  the  criminal  or  the  pub- 
lic, where  the  witnesses  on  either  side  are  n^ 
ready,  or  for  some  other  good  cause  the  judg^es 
put  off  causes  till  another  time,  or  adjoum  -a 
court  before  all  the  causes  be  tried.  No  lawj^ 
can  truly  say,  that  by  {intting  off  the  causa, 
the  prosecution  of  justice  hath  been  inter- 
rupted ;  or  will  it  be  any  just  justification  §»r 
him  fbr  such  scandal,  that  there  were  causes^ 
pending  before  the  adjoununent.  The  acts  of 
inferior  magistrates  are  not  to  be  examined, 
censured,  and  adindged,  much  less  scanda- 
lized by  those,  wat  are  under  their  mag«- 
tracv ;  That  would  lei  in  confunon,  and  tend 
to  the  overthrow  of  all  government.  To  say 
of  a  justice  of  the  peace,  *  You  have  ber- 
'  verted  justice,'  is  actionable ;  Seignior  Oe  la 
Ware  and  Pkwiet,  Trin.  37  El.  Move,  401^.  ' 
Mich.  1  Car.  1,  Cro.  14.  I^ir  John  Ishaai 
vertui  Yorke;   *I  have  been  with  sir  Joan 

*  Isham  for  justice,  but  could  never  yet  get  aify 

*  at  his  hands  but  injustice.'  '    ^ 

.  Trin.  7  Car.  Cro.  «eS.    W.  Marsham  Terms 
Briggs ;  *  sir  William  Marsham  is  but  an  balf- 

*  eared  justice,  he  will  hear  but  one  side.' 

Mich.  8  Eliz.  Rot  1.  Walsh  was  iwfieted 
for  scandalizing  one  sir  Robert  Catline,  chief 
justice,  and  this  court,  by  saying,  *  My  totd 

*  chief  justice  is  moensed  seainst  me:  I  csnobi 

*  have  justice,  dor  can  1  be  heard ;  fbr  it  is 
<  made  a  court  of  conscience.'  He  was  alM- 
wards  discharged  upon  the  general  pai^don,'  8 
EKz.  ^  • 

They  may  be  judged  by  superiors,  but  not 
by  inferiora.  Where  the  common  law  aOowetk 
or  authorizeth  the  staying  of  prbceedings  hj 
adjournment,  or  otherwise ;  to  say  the  act ''« 
done  to  delay  or  interrupt  the  ponuc  justice  of 
the  kingdom,  or  that  mereb^  the  public  jift* 
tice  of  die  ki^sgdom  hath  received  mtemipticfo, 
is  not  only  hi^ly  scandalous  but  absolute^  un- 
true; fbr  it  B  according  to  the  rulesof  com- 
mon law,  and  tte  pubficjosfiee  of  die  Idofdoaiy 
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VMd.itiAy  be  ili»proiiMtiii|^  of  etMUnioiijiistioe 
•ndiortlie  benentoi'tbe  piibbc,uid  ought  to 
liefld  iBtendedt  whflo  done  acoordiBff  to  law. 
For  the  msoat  of  sacfa  acts,  mudi  less  the 
•ecret  inteotioiis  of  the  judges,  or  of  the  persons 
whom  the  law  hath  entniated  with  such  powers, 
are  not  to  be  escaouaed,  censuied,  or  condemned 
hy  any  sobjects,  by  any  corporalton  whatsoever, 
lotions  may  be  rejected  by  either  House  of 
Pailiament,  and  so  may  bills  too,  though  they 
liare  the  gteatest  sembianoe  of  conunon  benefit, 
yet  this  is  no  denial  of  justice,  nor  to  be  scan- 
dalised under  any  such  notion  i  they  may  de- 
Her  the  consideralion  thereof,  or  enter  upon 
.  «ther  bnsiness ;  thatis  no  delay  or  interruption 
^common  justice. 

The  king  may  do  the  like ;  he  may  reject 
the  bills  passed  ay  both  Houses,  or  he  may  ad- 
▼iae  upon  them  by  these  acts,  which  the  law. 
nlbws  lo  be  no  mtemiption  of  pubhc  justice  : 
the  king  may  adjourn  or  prorogue  the  court 
•f  parUameot.  Anciently  those  words  were 
used  and  taken  promiscuously,  though  now 
from  the  difierent  .effects  they  are  differently 
vsed.  And  Mr.  Recorder  owns,  that  the  king  is 
bylaw  intrusted  with  this  power,  and  it  is 
happy  lor  the  subjects  be  is  so  intrusted,  it 
being  for  their  benefit ;  which  is  a  flat  contra- 
diction to  his  position,  that  it  is  true,  that  the 
public  jostioe  of  the  kingdom  is  interrupted,  or 
oath  received  an  interraptiou,  by  the  proro- 
gation :  because  what  is  just  and  lawful, '  se- 
*  cundnm  le^^em  terrte,^  cannot  be  unjust  or 
pnlawtiil, which  every  interruption  orpublic 

Ctiee  is ;  and  if  the  act  be  not  unlawful,  it  is 
delay  or  intenmptiou  of  justice.  And  if  the 
subjects  cannot  examine  into  or  censure  these 
lawfulactions  of  their  princes,  but  must  intend 
then  to  be  upon  just  grounds,  and  for  their  be- 
nefit, and  in  order  to  meir  common  safety  ;'  to 
charge  their  prince's  actions  with  the  interrupt- 
ing M  public  jostioe,  and  of  the  means  for  his  own 
mad  his  peofde's  preservation ;  and  to  publish  this 
to  aO  his  subjects,  is  in  judgment  of  law,  a  false, 
acandalous,  and  malicious  libd ;  and  if  not  suf- 
ficiently punished,  where  will  it  end  ?  To  pub- 
lish a  libel  is  in  no  case  lawful,  be  the  matter 
never  so  true,  nay,  though  the  party  who  is 
libelled  be  dead ;  and  the  degrees  of  the  crime, 
where  against  a  private  person,  and  where 
against  a  public  person,  appear  in  ^e  case  cited 
br  llr.  SoUcitor  in  the  Reports,  fol.  125.  And 
that  it  isa^;amst  all  laws  both  of  God  and  man, 
and  the  mischiefe  there  represented.  In  the  case 
of  all  oommon  pleas,  the  offender  shall  be  fined 
and  by  the  statute  of  13  Car.  2.  all  natural  per- 
aoas  are  for  the  future  disabled,  and  incapaUe 
«f  any  office  or  place  of  trust,  where  the  libel 
is  against  the  hing-  But  whore  the  matter  is 
false,  and  the  libd  published  against  the  king, 
to  withdraw  his  people's  affections  from  him, 
and  that  by  the  joint  counsels  of  a  corporation, 
there  can  little  room  for  a  question  remain, 
lint  they  have  broken  their  original  trust  for 
ipood  ffQweauaeat,  and  misused  thdr  liberty  to 
Soentioaaiess.  How  criminal  is  it  for  private 
ipd^ects  to  deliberate  of,  and  detarmiaey  and 


pobhcly  to  censure  the  connads  and  actioofli 
of  their  princes,  will  appear  by  the  case  of 
Stubs,  ^Iwh.  21  et  22  Eliz.  Rot  3.  where  t\te 
case  was,  that  a  treaty  of  marriage  beto^  oa 
foot  between  the  queen  and  duke  of  Anjou,  John 
Stubs  published  a  book  called,  »  The  Discovery 


of  a  gaping  gulph,  whereinto  England  14  like 

*  to  fall  by  another  French  marriage,'  contain- 
ing a  dissuaave  against  the  marriage:  and 
therein  amongst  other  things  chargcth,   '  Thai 

*  this  marriage  hath  sin  in  itself,  and  of  itsaelf 

*  only,  for  being  against  the  law  of  God.'  And 
in  another  pUce, '  That  it  opens  all  the  ports  of 

*  foreign  enemies,*  with  several  bad  reflections 
uponUie  duke.    This  book  was  delivered  by 
Stubs  to  Hugh  Singleton,  a  stationer,  to  print, 
who  caused  it   to  be  printed  and  published. 
They  were  both  indicted  for  it  in  this  court,  and 
the  indictment  laid  to  be,  with  intent  to  hinder 
the  lawful  purpose  of  the  queen  and  the  duke  to 
marry,  and  to  animate  and  stir  up  the  queen'^s 
subjects  to  rebellion,  and  to  raise  discord  be- 
tween the  queen  and  her  subjects,  and^  to  sub- 
vert, the  goo4  government  of  the  kingdom. 
Upon  Not  Guilty  pleaded  (for  they   had  not 
the  confidence   to  justify)  they  were  fbuwl 
Guilty,  and  judgment  given  lor  cutting  off  their 
right  bands  upon  the  sUtute  1  Eliz.  cap.  6.  ftor 
libelling  the  queen.   In  this  case  the  censoring 
of  the  queen's  lawful  purposes,  in  a  more  pri- 
vate  matter  than  the  administration  of  her  re- 
gal office,  by  common  subjects  not  called  to  ad- 
vise, is  a  suoversion  of  g^ood  govemmeot  within 
the  kingdom  ;  and  the  publishing  the  effects 
and  consequences  thereof  to  be  siniul  and  dan- 
gerous to  the  kingdom,  is  a  libeUii^  of  the 
queen  and  her  government  within  this  statute. 
The  censuring  of  the  exercise  of  the  king*s 
lawful  prorogation,  and  charging  it  with  the 
interruption  of  public  justice,  is  ol  a  more  dan- 
gerous nature.    Every  natural  person  convict- 
ed of  this  offence,  is  by  the  statute  of  13  Car.  2. 
disabled  for  any  public  trust ;  the  prooeedmg 
against  the  natural  person  could  not  be  for 
want  of  proof,  it  being.transacted  in  their  coun- 
cil.   In  this  process  against  the  Vhole,  thev 
have  confessed  it  with  me  aggravations  laid. 
If  the  king  pass  not  a  bill  wnich  tEe  dty  of 
London  have  a  mind  to,  this  rejection  of  such 
bill  shall  in  print  be  published  to  all  his  sub- 
jects to  be  a  oenial  of  justice.    If  the  king  re- 
prieve a  malefactor,  it  shall  be  a  delay  or  in- 
terruption of  public  justice.  To  pardon  a  male- 
tactor  shall  be  a  denial  of  public  justice  of  the 
kingdom.    So  that  the  tenure  whereby  the 
city  of  London  bold  their  franchise,  and  all 
thdr  liberties,  will  be  quite  changed  and  al- 
tered, vrithout  the  aid  of  act  of  parliament. 
The  dty  will  no  longer  hold  all  their  liberties 
from  the  crown  ^  quamdiu  se  bene  gesseriiit,* 
wiiich  was  their  ancient  tenure,  reserved  by 
the  crown  and  the  laws  of  the  land  upon  ther 
first  erectbn,  but  will  gam  '  absolutum  domi- 
<  nium.'    And  the  kin^  shall  exercise  no  just 
prcrogadve,  but  at  their  good  pleasure ;  other- 
wise £ey  will  blast  him  to  his  people,  andalioie 
their  adections  from  him.    I  have  done  with 
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the  case.  I  hare  notbingf  more  to  offer.  I 
hare  at  large  prored,  that  the  corporation  of 
liondon  is  a  gnsat  franchise  and  libertv*  I  hive 
proved  that  point  of  forfeiture,  and  their  de- 
meanors towards  the  crown :  they  stand  in  the 
same  level  with  other  cities  and  boroughs, 
which  be  forfeited  and  seized.  I  liave  pre- 
sented to  the  court  two  tniperlatire  offences, 
both  agauist  their  prince  and  their  fellow  sub- 
jects, as  wed  as  can  be ;  wherein  they  hare 
exceeded  all  other  cities  and  borotiffhs,  and 
themselves  too  in  any  former  age.  The  man- 
ner of  their  pleading,  and  defence  at  the  bar, 
ai^e  the  disease  to  be  dangerous  and  infectious 
to  other  cities  and  boroughs,  and  of  the  nature 
of  the  king's  evil  mcurable  without  the  king's 
hands.  I  have  this  day  brought  them  in  juog- 
ment  before  the  court,  in  order  to  their  cure. 
Nothing  remains  for  effecting  of  the  cure,  but 
the  judgment  of  the  court  for  seizure  of  the 
franchise  of  London  into  the  king's  hands ; 
which  I  demand  for  the  king. 

Mr.  Attorney  General  havine  taken  up  so 
much  time,  the  cotut  put  off  the  hearing  the 
counsel  for  the  dty  till  another  day,  when  Mr. 
PoyexfeD  ai|^ed  as  follows  : 

ARGUMENT 

Of    Mr.   Pollexfen. 

In  this  case,  when  I  consider  the  greatness 
and  consequence  of  it,  that  it  affects  the  king, 
the  parliament,  the  laws,  the  very  government 
under  which  we  have  lived,  this  great  city  of 
London,  and  all  other  corporations  and  people 
of  England,  and  their  posterities,  for  ever,  I  cai^ 
not  but  be  troubled,  that  I  should  be  the  man  to 
whose  lot  it  should  fall  to  argue  it ;  but  that 
which  comforts  me  is,  that  your  lordship,  and 
the  court,  upon  whom  the  judgment  of  this 
great  case  depends,  will  help  out  my  defects,  and 
according  to  what  is  required  in  the  g^reat  places 
you  bear,  take  care  and  provide,  that  by  your 
judgnient  the  ancient  government  and  laws  of 
this  kingdom  receive  no  dama^  or  alteration. 
The  king's  couDsel  have  on  theu-  side  only  some 
general  words  out  of  old  records  of  forifeitures 
and  seisnres  of  liberties  which  are  of  uncertain 
and  doubtful  sense  ;  but  there  is  not  on  their 
side  produced  any  one  precedent,  judgment,  or 
opinion  to  maintain  the  noint  in  question,  viz. 
That  a  corporation,  or  oody  politic,  ever  was 
determined,  or  dissolved  or  taken  away  for  a 
forfeiture :  no,  not  in  the  maddest  of  times,  in 
the  times  of  Edward 'the  9d,  and  Richard  the 
8d,  when  the  tumults  and  disorders  were  so 
great^  that  they  not  only  sc^ized  and  took  away 
9ie  liberties  and  franchises,  bu^  the  lives  of 
princes,  nobles,  judges,  lawyera,  and  aDthat 
stood  in  their  way :  in  those  times,  though 
they  have  hunted  and  searched  with  all  dili- 
gence, not  one  instance  of  a  corporation  taken 
away,  or  dissolved  by  a  forfeiture,  is  cited.  80 
tiiat  from  hence  I  hope  I  may  safely  conclude 
that  I  argue  in  this  case  for  the  old  and  known 
laws,  at  thsj  h«ve  been  ever  practised  through 
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all  ages,  and  against  tfiat  which  never  hatkbeaa* 
pracSaed  or  £iown ;   which  is  a  great  •  en« 
coungement  to  me.   The  pleadings  being  very 
long,  1  shall  only  repeat  so  much  of  them  aa  £ 
use,  when  1  come  in  order  tospeak  of  tbem. 

I,  The  first  thing  proper  to  be  spoken  to  is 
the  information  itseU^  and  therein  ImidKe  this 
question :  Whether  as  to  that  ^art  thereof,  that 
chargeth  the  corporation  witn  usurping  upon 
themselves  the  being  of  a  corporation,  whether 
that  be  properly  brought  against  the  body  po- 
litic, as  this  is,  or  ought  to  nave  been  brought 
against  the  pKEirticular  persons  ?  I  do  agree, 
that  as  to  the  other  things  mentioned  in  the  in« 
fbrmation,  the  having  sheriffs,  justices,  Scc» 
the  infonnation  is  properiv  brought  against  thm 
corporation  :  and  J  do  also  agree*  that  itmay 
be  good  as  to  those  things,  though  bad  and  in- 
sumdent  as  to  the  chaiging  me  oorporatioa 
with  usurpation  of  their  beii^,  without  lawful 
warrant  or  authori^.  And,  uiat  I  may  oomo 
singly  to  this  question,  I  do  put  out  all  the  other 
franchises  iu  the  -information,  and  take  only 
what  concerns  this  point ;  and  then  the  Jnfor* 
matioo,  as  to  this  point,  chargeth,  that  the 
mayor,  commonalty,  and  citizens  of  London,  by 
the  space  of  a  month  last  past,  before  the  infbr* 
motion,  did  use,  and  claun  to  have  and  use, 
without  any  warrantor  regal  concession,  within 
the  city  of  London,  the  fiberty  and  franchisft 
follovnng,  viz.  to'  be  a  body  politie,  rt^ facto  ei 
nomine,  by  name  of  mayor  and  commonalty^ 
and  crdzens,  and  by  that  name  to  plead  and 
be  impleaded ;  which  hberty,  priviUse,  and 
firanchiae,  the  same  mayor,  commonafy,  and 
citizens,  upon  the  king,  by  the  time  afore- 
said, have  and  vet  do  usurp.  Thiaia  the  sob* 
stance  of  the  information  as  to  this  point ;  and 
whether  this  information  tfaua  brougnt  aa  to  this 
matter  be  sufficient  in  the  law,  uponjwhich  a 
judgment  can  be  given,  or  ought  to  have  been 
brought  against  particular  persons,  is  the  ques- 
tion. I  conceive  it  ought  to  have  been  brought 
against  particular  persons,  and  is  insufficient  aa 
it  is,  and  that  no  judgment  can  be  given  upon, 
it,  supposing  the  defendants  had  demfiried,  or 
pteaded  nothing  to  it.  To  make  ont  the  in* 
sufficiencies,  I  desire  to  oomnder  what  it 
imports. 

1.  The  veiybrin^g  the  writ  and  exhibiting 
the  information  agamstthe  corporation,  imports 
and  admits  ^  mayor,  commonalty,  and  citi- 
zens, to  be  a  body  politic,  capable  to  be  sued 
and  impleaded,  *  respondere  et  responderi  ;' 
otherwise  there  is  no  defendant,  noperson  m 
court,  against  whom  the  suit  is  brought.  It  is 
not  enough,  that  the  person  sued  be  a  perMn 
by  supposition,  or  a  pretended  person,  bat  none 
in  reality.  If  a  writ  or  infonnation  be  bronsfat 
against  a  baron  and  feme,  this  must  admit,  that 
theryr  are  baron  and  feme  really  and  truly,  and 
if  there  be  any  thing  afler  in  the  writ  or  infor- 
mation, that  snews,  that  they  are  not  truly  and 
really  baron  and  feme,  but  that  they  do  wrong- 
fully  and  unduly  take  upon  them  to  be  baran 
and  feme,  when  in  truth  they  are  not,  this 
would  becoiitrariaptandrepugiiaiit,aadabsle 


lilSjOTATBTRtAUb  MCSAftUSII.  l6M»--^fViMMA^IilMnitte  Ay  [m6 


ttft  Win  or  JiiiiifiiMHMW.  1  at 
WtheMpfia^tfae  writ  or  infeniMitMW  agwiwl 
tte  body  politic ;  U  rappoMlh  and  aimiietb 
tlion  nuhr  aod  truly  to  be  foch,  and  the  tub* 
MiMnlaffiniMtioii,  tiiat  ihey  orarpedooio  be, 
and  are  not  so  really,  is  rootrariant  and  re- 
pi^^nant. 

2.  W1m»  in  the  information  it  is  alledged, 
that  the  mayoTi  commonalt^r  and  citizens,  the 
liberty,  prinle^,  andfhmchne  of  beitiff  a  body 
politic,  re,  facto  €t  fumnnr,  and  to  be  sned 
and  impleaded,  upon  the  king*  have  and  yet  do 
qsorp,  to  wairp  or  do  any  net  of  necessity  im- 
porta  and  admits  a  precedent  cxislence  of  the 
nefson  that  doth  usurp,  or  do  the  act  to  the  act 
oooe.  Particular  MTsons  may  usurp,  and  take 
upon  themselves,  tnat  which  they  have  no  rieht 
unto :  the  oenons,  that  did  the  act,  did  before 
«xist,  and  nad  a  bein^.  And  when  a  corpora- 
tion is  iaid  to  usurp,  it  of  necessity  must  be 
aupposed  to  have  a  precedent  bemg.  The 
acDselaf  uanitiation  in  a  Quo  Wairante  is  the 
culject's  tekmg  upon  him  franchises  without 


My  lofd  Coke  saith.  Thai  usurpation  in 
the  common  law  hadi  two  sipufications :  Inst. 
1.  ftn.  b. 

,  1.)  The  one,  when  a  stranger  preaents  to  a 
heneflo^andhis  derk  inatitmedand inducted, 
hngiiaa^the  advowson  by  uaurpatiou. 
.  9A  yh»  other,  when  any  subfect  without 
IsYmlmamnl  doth  use  any  rojrid  franchises, 
heis  said  then  In  usurp  upon  the  Innff. 
.  So  tfaatanusuiputionauppoBcUi  of  necessity 
4«ilyector  a  penon  pnec«dently  in  e$se,  that 
usaih  the  fnnchiaa^  or  thit  doth  usurp.  Hial 
winch  is  not  m  ear,  tint  hath  no  eziitiQnce, 
cannotnsejanyfrSDchise,- cannot  usurp.  The 
tery  ailadgingthal  they  usurp,  doth  aditiit  of 
neOeasify  an  existence  precedent  in  thecorpo* 
alidii,«ach.ascan  usmrp,  ocact,  anddiererore 
thk  nrfwrnathm  iaineoliaistent  with  itaelf. 
.  •  3.  Bbt  another  renaon  to  prove,  that  it  ong^hl 
10  be  against  narticular  persons,  and  cannot  be 
^|p|ii&Bt  the  bodty  politic^  is  drawn  from  the 
jnd^meot,  that  must  be  given  upon  this  infor- 
fliauon ,  if  jndgnent .  for  the  king.  The  jndg- 
liMut  -imist  hane  two^thinga  in  it : 

1.]  To  damn  the  corporation,  <  Quodpenitus 
^vttiiifrttatur.et  exdauaftir''  ftom  being  a  cor- 
j^oraliQnfor  the  ftiture;  for  being  wrongfully 
-usui^ied^it  cannot  be  continued  :  A  judgment 
tD^etwIiiiae  wnmg  and  usurpation  can  never  be 
'a  rigfht  judgment. 

^.  9.)  Afimm  the  l^inff*  for.  the  usurping  it 
ibr«  the  time  .'jiast.  This  judgment  may  and 
-ought  ^to  ^be  given,  where  the  information  is 
aoainst^particTOr  persons,  for  usurping  uoon 
^tnemselves  to  be  a  oor|)oration,  and  they  snail 
be-^ned  and  imprisoned;  but  this  cannot  be 
srbere  the  information  is  against  the  body 
•pblhic;  for  by  the  judgment  of  the  body 
•poli^  is  eninguislied  and  ditsolvM,  and  no 
•fine  can  be  imposed  upon  that  which  is  not : 
fintfaat  hereby  the  king  miist  hwe  his  fine, 
ividoh  the  partumiar  persons  usurping  ought  to 
^^,  bad  the  law  if  agreeable  always  to  itadf, 


andthamena  anawivabletotfaeend.  I  snp- 
poaenoman  vriU  affirm,  that  where  a  suit  or 
judgment  is  affainsi  a  corporation,  that  the  turn 
or  execution  would  be  a^mst  all^  or  any  par- 
ticnUr  member. 

For  the  precedents  and  authoritiea  fat  thia 
point, 

(1.)  I  do  agree,  that  there  he  preeedenls  in 
the  crown  office  of  Quo  IVarrantoa  hrnnght 
against  corporations  in  such  manner  aathis  ia 
brought,  for  usurping  to  be  a  corporation,  and 
10  claim  dirers  other  liberties. 

Quo  Wanranto  against  the  bailiffii  and  bur- 
gesses of  Stratfoid,  for  claiming  to  be  a  eoipo- 
ratioo,  and  to  have  divers  liberties  and  fian* 
chises ;  thereupon  a  nieaput  inland  a  '■y|***'**n 
of  their  daim  by  the  lung's  attorney,  P.  2 
Kl.  r.  1. 

The  hke  against  the  corporation  of  Headings 
the  like  plea  and  confessioo,  the  Tcty  next  tena 
after  the  information  filed.  M.  3  mm  ^Bl.  r.  4. 

Against  the  corporation  of  Henham,  a  pka 
and  confession  b^  the  attorney.  H.  14  Jac  r.  37. 

The  like  agunstthecoipoialkMiof'Dvvcr; 
but  nothing  done  npon  it  besidaa  pleapiA  ia» 
II.  19  Jac.  r.  96. 

The  like  against  Bath,  a  daim  pot  in,  and 
confc8sed,H.SOJac. 

The  like  against  Braddey,  and  a  Nol 
$eqm.    H.  SO  Jac.  r.  56. 

The  like  against  Boston,  a  claim  put  in, 
confessed.    T.  3  C.  1.  r.  99. 

The  like  against  New  Sarum,  impaiiaaoa^ 
and  nothing  more  upcm  it    T.  S  C.  1.  r.  47. 

The  like  against  Bridgport,  claim  and  oon- 
fearion.    T.  6  Car.  1.  r.  43. 
«.  The  like  against  Bidddbrd,  a  dnm  and 
Noii  protegui,    M.  S  G.  1.  r.  36. 

Tlie  like  against  Wyconib;  they  pleM 
themselves  a  corporation  by  another  name,  and 
traverse  the  name  in  the  information;  nafhinf 
more  on  the  roll.    M.  8  C.  1.  r.  49* 

And  it  is  probable,  there  may  be  more  tika 
these ;  but  if  of  any  authorityi  they  are  forne, 
and  not  against  me. 

1.)  For  that  they  all  being  for  riaimingotfag 
liberties,  as  well  as  to  be  a  corporation,  and 
being  good  and  sufficient  aa  to  the  other  lihorties 
and  privileges,  that  the  corporation  niaiaas ; 
though  instSicient  for  this  of  claiming  to  be  a 
corporation,  they  must  be  proceeded  npon,.  if 
the  attorney'  pifaseth.  But  is  any  to  be  foand 
where  only  the  claiming  to  be  a  body  pcditie, 
and  nothing  else  ?  or  if  other  thiaga^ncatBOaed, 
yet  only  proceeded  in  as  to  this  particalar  of 
claimiu^tobe  a  body  politic,  as  in  lUacaseS 
That  will  be  like. 

%)  lu  all  these  nothing  is  done;  a  daim  or 
plea  put  in,  and  that  confessed,  or  l^orot.  or 
not  proceeded  upon  to  jutlgmOnt.  Perhaps 
not  proceeded  m,  because  insuffidenl ;  aad  so 
are  authorities  for  me :  For  thei^  being  so 
many  of  these,  which  are  eitfaier  Nom  pnw.  or 
not  proceeded  in,  perhaps  the  reason  miff  hi  be, 
because  insufficient  in*  the  law,  as  to  ^e  cor- 
poration, and  so  are  authoritiea  for  laa  a 
this  case.    ButonetlMDeiBfomid. 


ttl7]    WUflEWMAIA  94temAnuIL  fSu^^^^mitStafy^LaUim.    [utt 


Mmw  MbUmi  in  Ywfcahife;  t.  6  Jac.  r.  3. 
(te»  WwnalD  liiqr  daim  difen  lifaectiei»  M 
oonrtB,  mafkolB,  ud  otheni,  and  UKingll  tiie 
vflrttobe  a  bodypolitHk  Thcf  |Mt  ui  a  plea, 
aad  make  their  ctaim  by  macnptisn ;  iama  ja 
joiiied,  and  tried  by  Niai  Prius  at  York,  and 
Anind  against  tiie  oarpoiatian,  and  ajndfpnaak 
cntmd,  « QuodMbertat'  tt  hwad^kmim  praadict' 


*in  maniia  damiai.rcglscapiantttret 

*  etquod  battri  el  biMgenaea  capianl'  ad  aa* 


d'  dtim*  m^  pr0  fine  ana  pionsur- 

*  palian^  libcrti^  el  ftwKbefliK  pnadict.* 

Theae  ia  no  mantkai  of  thk  caaa  Mi  any  beak 
areepoiii'aa  iar  aa  Jean  Want;  aotfaaHbia 
fiaapJ  aai  «itel«K  Next,  hoar  can  thiajudg- 
aaant  oacaoar 

fl.]  l£»w  oan  tkal  be  a  righl  and  kwftd 
judgment  wbick  shall  be  giterii  for  the  coo- 
timmag  a  thmg,  that  ia  by  the  veiy  jndg- 
seat  adjndgpd  la  be  uabwfalhr  naurped, 
aada  ia»  tor  it?  It  is  diraetly «  opsoailiim 
hi  obfeata.* 

.  [9.]  Hoar  can  AaoorponlioB  be  aaiaad  into 
tiMikin«:*a  hands?  '  Bxtwgviaftnr  al  exchi^ 

*  tat*  is  proper ;  the  corparaliDn  cannot  ha  in 
Ihaking. 

[3.]  HOW  coidd  Hhm  bailidb  and  bugenaa 
he  fined  ?  "When  diey  ate  vanished  and  pone, 
Ihcre  ia  i|o  corporation  in  being  $  thaiwhpchia 
laid  npoo  a  corporation  cannot  be  lanad  upon 
the  nartimhr  meoabera. 

Ihavie  made  inqakry  after  diia  boronghef 
MewMahan:  itisasnaUborouffhy  within  the 
Manor  oftheancasfearsofmy  lord  Bare;  it  did 
inei<titly  aend  hmrgeases  to  parikunent,  hot 
fvaitt  the  time  af  king  £d.  1  to  thabegimung  of 
the  kMig  pariiament,  1640,  it  aent  none  thai ; 
iipon  petition  a  writ  was  ordered,  and  they  then 
aad  erefcince  havaohoaen  buigaasea :  my  lord 
Snrabemg  lord  of  die  maaor,  and  offended  with 
them,  did  proaeeiifee  tiiis  « Quo  Wanaato,'  apd 
ttey  having  oeilher  lands,  reremiea,  or  estates, 
ta  Mand  themselves,  ha  easily  pnvailed,  they 
nesaria  troth  beioff  incorporate,  nor  having 
any  chartwr.  But  mat  which  I  ghralhr  answer 
is  tfaeae  maoadeots  is, 

1.]  They  are  all,  where  not  only  the  being 
ef  the  corporation,  but  also  divers  other  liber- 
tiea  were  w  gaeation ;  so  that  the  inlbrmatioiis 
were  good  in  part,  and  not  worth  Che  while  to 
^piastion  vihcther  good  as  to  that  part  of  their 
heing  a  corporatiQa.  The  Una  upon  them  for 
vsaiping  the  other'  liberties,  woiud  have  been 
more  than  they  could  bear  or  pay. 

9.]  That  this  is  but  one  judgment,  and  in  a 
case  of  a  small  borough,  and  that  judgment,  as 
entered,  not  agreeable,  but  iocoosisteut  with  the 
atilea  of  law  or  reason.  The  boily  noUtick 
conU  not  be  seieed  into  the  king's  butmls ;  but 
whenevar  a  judgment  is  giveu  Ibr  the  king, 
«for  liberty  which  is  nam-ped,  or  extinct  ia  the 
crown,  the  judgment  must  be  *  quod  extingu- 
•^  atnri^  aad  that  the  person  that  claimed  them 

*  de  ioeepa  Libertat*  et  Franohesys  prs^dict' 
^  miNalanua  imraanttat,'  sad  ab  usu  earmid* 
t'anado  annina  coBoiiti  fai4|ae,*  tha  pcnon 
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Iha^  need  them,  <  pro  usnrpaaion'  lAartat.  ^ 
^  Franch.   prwiiof  super  Dmnmura  Rcgetfl 

*  capiaf  ad  rasnondendum  did^  Dem'  Reg'  df 
<  Fine  sno  pro  Usurpacione  Mbertat.  et  iPntneh. 

*  prmtict.'    That  this  is  the  Ibrm,  C.  Bn.  559^ 
a.  637.  587.  h. 

a.]  That  diisjndgment  of  New  MaMon  pass*  * 
tdsuk  Miigntio;  Ibr  there  is  no  mention  Of  it  lA 
any  book,  nor  doth  it  appear  that  ever  tha 
qMatkni  was  nnaved  or  deNaedp  Andforpie^ 
oedents  in  mattem  of  praatMseandproeesa,ttie]^ 
are  of  authority ;  but  m  point  of  law,  uriMi 
thcgr  have  bean  upon  debate,  are  of  little  autiio^ 
ril^  to  prove  what  the  law  ia.  Rm.  4  94« 
Blade's  Case,  L.  5.  B.  4  110* 

But  oh  tha  canfrary,  all  the  pracedenta  that 
are  m  any  prioied  books  )9f  inlhrmaitMma,  wera 
braaght  to  questkni,  Whether  body  pdhic,  of 
not,  aae  against  particubr  nernons  iy  nanM  t 

Agi^nal  Christopher  Helden,  and  others,  CL 
£n.  6«7.  Pal.  9.  lb. 

Oao  Warranto  agahistCnaaok,  and  odwfit 
Rol.  S.  r.  113. 115. 

Quo  Warmntoagainsi  the  Virginia  company 
waa  bfooght  against  N»'  Parder,  and  others, 
Uno  Warranto  tiicy  daimed  to  be  a  corpora^ 
tion.  K9I.  8.  455.  Same  of  them  pkad^  in- 
anffidently,  upon  whkh  diera  waa  a  demur, 
and  a  question,  how  ^  judgment  should  ba 
entered?  fbrthat  the  master  aad  diiefof  tha 
oompaay  were  left  out  of  the  Qxto  Wanranto*.  ^ 
By  which  it  appears,  that  it  ought  to  ba 
braoght  agataat  the  master,  aad  partienbrtr 
membera  ^  aame. 

Next, 'for  the  oxprcas  authorities  in  thik  caad^ 
to  prove  itcamothe  against  the  coiporatioiii 
Bol.  Rep.  15.  is  i-xpiaas,  That  if  a  Quo  War- 
nnto  he  brought  to  dissohre  a  corporation,  tha 
writ  ought  to  be  brought  against  the  particukr 
persons ;  Ibr  tha  writ  suppaaetihy  that  it  is  aa 
oornoratian. 

The  diflarence  there  taken,  when  tbealtotf>* 
•ney  gmral  supposeth  the  defendant  to  be  a 
cmporation,  otherwise  when  he  questions  theii 
as  mhabitants  of  a  viH,  then  ttiey  Ought  to 
enable  themselves,  they  must  th^n  shew  them* 
salves  a  corporation,  also  prove  iL    - 

My  lord  Hales  iu  his  cemmon-plabeboDk,hk 
lincolns-lnn  fibrary,  fol.  168.  saith  thuds 
'  Nota,  sc.  Quo  Warranto  seit  portpiirusnrper 
de  une  Corporation  serra  port  vers  partfcunr 
Persons,  quia  in  disaflimiance  del  Corpora* 
tion,  et  Judgment  serra  donne  que  serra  ousto  ; 
mes  si  le  Quo  Wairanto  soit  port  pur  liber- 
ties claim,  per  Corporation,  serra  port  vehi  I4 
Corporation.'    Tbisiapotttive. 

This,  if  it  were  only  my  lord  Hale's  ju^- 
ment,  were  of  no  little  authority ;  but  T  tMak 
(t  is  a  report  taken  upon  the  case  of  the  Quo 
Warranto  against  Cusaek  and  others.  Bttt 
Mr.  Attorney  finding,  as  I  beheve,  all  the  pre* 
cedents  to  be  against  him,  (for  in  them  all 
there  sre  eifber  non  Pra$,  or  no  proof  editogta 
judffoieot,  the  causes  aljereof,  or  at  least  aoma 
-oi'mem,  probalily  might  "be  the  insiifficiraoet 
of  these  informations)  and  fin^^i^  ^^  ^^9  ^^* 
thorities  in  print,  whioh  h4va  been  <rfted  to  ba 

4l     * 
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Hf9]  STATKTil|AL8^  MOttMLBf  D.  t(ii»ti^lWMAwikllM»'lk  Bmg  ltn9 

tlie  dliaeiMi  of  LbmIpii  !»»•  Ml 
>  wipgritkufcyMBwrf 

S.  A'^piiitfiiy  f  Ty  thit  A<  layor^ 
■MBiky,  and  ortiam  takmg  upon  chem  (t 
MMlei  Mper  te^  to  be  a  My  patiiic, 
hmrt  ^ow«r  la  aulw  bjr^lawai 

1.)  •  Gokaa  kda,'  but  Ibr  their  private  gain. 

*  ekoantn  Mndanipcr  DaaHMun  HigaiB  cc 
*Le|ealn|iua  Regw*  m  than  icpaeM,  ta 
upas  lliein  la  lain  flMBey  vpoB  tliekiBK%  n 
jecta,  by  aaloiir  of  aa  ardmaafie  by  tSiB  de 
Jmt^  ma4e;    and   m    |iiaMJtiUliay    af  tbii 

paweff  lae  oMyari 

ID  their  eaauMHi  i 

Dobbabed  a  law  for  let yuy  laaaay  oipao  ibe 

faay*a  lulyf  loti,  thai  caaw  Id  the  ■lafkata  wiibia 

the  ci^,  17  SeplPM.  M  Cv.  f .  (Ws.)  '  Di 

*  qoahbet  IVraoiia,' for  etaiy  bam  ~ 
fiajani  braoght  Mulo  aiiypvbltc 
the  city  to  teaold,  %d.  a  day ;  ftr  ovary 
of  profiaioD,  Id.  a  day;  ror  ofciy  car^W 
drawn  with  not  aMfo  tMn  Ihrea  hoc8ea,4A» 
day;  if  with  mata,  fid.  a  day;  thai  if  Hiyif^ 
fiMBd  la  p^y  be  ahaold  be  amaviod  fioaa  Itt 

eie  IB  the  BMrket :  thai,  by  eokNir  ofihs  bv- 
,  the  mayar,  aad  teamaiially, 
boTO  calenad  qpwataama  of  moBey  Jv 
own  priTile  gai*,  amowaling  lo  iro   ' 
ponnda  per  aimuiD. 

9.)  And  farther,  thai  whdreaa  Ibeae  war  f 
aaanon  of  pariuoMBl  haUen  «t  Oeaib.  9*  C; 
ft,  and  oontintied  till  the  lOlh  of  Jaa.  tt,  ni 
then,  by  the  knig  prorafuad  to  the  SHh  el  ihil 
natenl  Jaauary ;  thenurfor, 
eitisena,  Jan.  19,  io  diefar 
MmUed,  '  oHditiDae,   advfaate*   ct 

*  afaaqoe  legali  Anthontala,  in 
«  ad  eonaeridam   ct  jndjgandnin  _dtol'~  Baai^ 
'  Regem  none,  at  ProrogataaiMaa 
by  thekinf|[pcDrogued;  and  in  the 


all  agawit  him,  wd  aene  far  hiaa, 
to  ">^«p*'M"  the  information  aa  broosfal  not 
igaimi  the  oorporaftiao,  bat  afpunat  the  citi* 
sena  or  inbabteMita  of  the  city  in  their  nalaial 
^pfi^ifMia ;  nnd  to  thai  purpose  cited  the  caae, 
C.  En.  5S7  of  a  Quo  Warranto  agaiaat  the 
Hk^*ii>f  of  a  TiUase*    dno  Warranto  they 
ebfimedtobeabadypohtiek;  and  aiffued,  thai 
a  ikotn  Warranto  heaagainailho  Civea  of  aneh 
a  city,  or  Bui^geaaaa,  or  tonaali.    Thia  ■tiiWM 
to  be  rather  a  snddan  canoeil,  and  altaadhar 
nndigeatrd,  and  nd  weU  canaiderad.    Bnt  In 
aoawer  therenoto,  and  to  prore,  thai  tbii  wrH  ia 
brodghtaga&Mtfhedifaadantaaaaearpentton, 
and  cannot  legaUy  be  taken  in  any  elber  caae ; 
if  a  mayor  and  camwanaHy  plead,  that  they 
are  aeiaed  in  fee,  they  need  nd  aay  k  righl  of 
their  corpoialion ,  die  name  ahewa  them  to  be  a 
corporatioov  H  need  not  be  alledged^    Leo.  1. 
tSS.    An  action  there  broogbl  by  the  rardi- 
ana  and  fdkiwihip  of  Weavert ;  the  booh  aaith, 
Ihalthey  aeed  nd  aet  themwalTea  ont  to  be  in- 
corporate,  the  name  iihewv  it;  ao  of  dtiea, 
aaith  the  Uok,  Hob.  911;    So  then,  when  the 
writ  ia  bnmgl^  againal  a  mayor  and  cemmen- 
alty,  or  mayor,  oomroooaUy  and  dtiaena,  the 
Jaw  takca  noUce  of  them  to  be  a  oornoratioo, 
and  the  writ  againd  them  aa  snch ;  the  mune 
abcfwstt.    ButagaindinbabitantaQfaviUago, 
a  ^tit  brought  1^  thd  name,  thd  eannd  be 
token  tobo  othrr  than  inhabitants,  the  name  ao 
ahewa  it;  andinaiich  caae,  aoroe  of  the inha- 
hitanla,  by  name  (via.)  A.  and  B.  appear  in  per- 
aon,  tn  their  own,  and  namea  of  the  red  oT  the 
.inhabitants,  and  pl^t  ^  w  defendanta,  Co. 
En.  537.     So  did  they,  aa  appears  m  thd 
mreoedeot.    No  appearance  erer  was  of  inha- 
nitanto  in  ether  manner.    But  in  this  caae  here 
nreno  penonathd  do  appear  by  name,  bnt 
Ao  corporation  appear,  and  make  an  attorney 
nnder  their  common  seal.    The  oarporation, 
and  no  particolftr-  persona,  are  the  defendants 

before  you,  or  else  you  hare  no  defendants  be-'l  mon  oonnol,'  <  Vota  d  Sitfragia 
lore  jfou ;  for  there  m  none  appearing  in  peraon,  d  erdmavenini,'  that  a  petition  * 
here  is  no  defendaiit,  nor  pone  agamd  whom 
you  can  give  judgment ;  bnt  all  tM  whole  pro- 
ceedings vain  and  against  nobody.  So  thd  if 
we  sbSnld  admit,  as  Itfr.  Attorney  argues, 
thd  this  infbnnation  is  nd  brought  against  the 
corporation ;  then  there  can  be  no  judgment 
for  want  of  defendants  u»peanng  in  (heir  natuiml 
capadties ;  you  mud  nave  it  against  the  oor- 
poration,  or  nobody.  A  mayor  cannot  be  bd 
where  diere  is  a  corporation ;  therefore  this 
potion  ia  impoasible,  as  I  conceiTe.  So  thd  if 
there  were  nothing  dae  in  the  case,  if  the  infbr- 
tilatibn  be  IB  bvougbt,  they  can  have  no  jodg- 
^MntMraindns. 

,  II.  Bnt  admit,  thd  the  information  as  to  this 
paint  be  sufficient,  then  I  proceed  to  consider 


o  of  the  public  justice  of  thia  low* 
the  makmg  ntnifiBiaiw  |waiiBBim  nr 
vation  of  tim  king,and  boa  proiealsaf 


the  other  parts  of  this  case ;  the  plea :  thd  con- 
tains the  defendaoi's  title,  (ris.)  Thd  she  is  a 
corpomtion  time  out  of  mmd,  and  many  con- 
firmationa  by  acta  of  parliament  and  charters. 
Itjs  nddenied,bot  that  the  title  made  by  the 
plea  is  good. 

Bd  next  the  replication,  thd  it  eautains, 


tbe  mayor,  aldeimen  and  commona  of  lfa«  mi 
of  London,  in  common  conndl  ^aoamlied,  ta 
the  king  should  be  exhibited:  inwhtcb^eliiim 
it  waa  contained,  thd  by  tbd  prorsMban  tb| 
ptoaecutom 
dom,  and 
the  prsaerration 

aubjecte,  bad  i«cifed  iderraptisn.  ~  And  tbit 
the  mayor,  ooaamonalhr,  and  citipmMi,  in  tbt 
same  common  council  did  unlawfally*  «  msb* 
^  tiose,  adnsde,  d  seditiaae,*  with  imcait  tbsi 
tbe  same  petition  might  be  published  sohI  dii* 
persed  among  the  kmg's  aomecfei,  to  induesn 
them  an  opmion,  thd  the  kmg  had  hy  tbst 
prorogdkm  obatnicted  theynhhcjustirs^  and  is 
incito  ndred  affawd  tbe  lung's  penon  nnd  go- 
▼emmed,  and  to  disturb  the  peaoa,  diil  oner 
that  petitioo,  eontamii^  tbe  said  sfamlalsai 
matter,  to  be  printal  ;.m  thereupen.  Id  tha« 
ill  enda  andpurpoaea,  they  caused  tt  tobn  prbt- 
ad  and  pubhahed :  by  wbidb  the  mayert  oess- 
monalty,  and  cititens,  the  afarsaaid  Jmmly  and 
fnmchiaaof  being  a  bof|y  politic  ^if^kira*^ 
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cenoMfc^y '  be  tball  be  bcra&d  by  il  in  Vk«i 
DMBMriui  Mlgeole  ■!«  er  dhaU. 

Plowd.  Com.  86, ».  Ftftridaeageii^ 
S06»  e.  end  in  tbe  nne  book,  in  mv  mcd 
Bokefey's  CMe»  it  ii  ezprnaly  nid,  tbei . 
thoiip;h  tbe  kiq^bnlh  jneny  pwrogativeieon* 
oenungbispenoot  debtf^  and  dotin ;  yet  the^. 
oomitton  law  batb  «aada»a«md  ius  pwo* 
ntiFe^  thai  it  ahali  not  lake  away^  or  pv^u* , 
aio&  Ibe  inheritanpe  of  any. 

Hie  kia§^balh  a  iwerojialive,  tbal  be  um^ 
waire  bia  demttrrar,  and  inke  iaine  ;  or  waive 
hia  iiatte» and  demurnpon  tbe  ptoa:  botfiaitb. 
theeame  book,  IbL  835y  be  muatdo  it  tbe  aaoie 
term,  not  in  any  other  term ;  ftrthen  1^  niay 
do  it  in  infinitumt  without  end,  and  tbe  party 
hereby  may  loae  bis  inbeiitanoe ;  and  fe  thi^ 
tbe  eonunon  law  will  not  anflor  the  king  to 
have  such  a  pntogatiTe.    Tbcae  are  the  worda 
of  the  book.    Aud  iu^the  point,  that  this  pva>, 
rogatiTe  muat  be  made  use  of  the  same  tenii«. 
and  that  the  IdnE'a  attorney  cannot  varv  in 
another  term,  ana  waire  his  iasne,  is  18  E.  4^ 
8  Bro.  Pter.  69,  t8  Hen.  8,  S.  So  in  making, 
tide  to  a  Quare  impedit,  be  at  the  end  of  taa 
term  wai?ed  his  first  title,  and  made  another. 
But  it  is  true  also,  that  as  to  the  point  of  waiv- 
ing fiemurreca,  and  takinc  iasne  in  anodicr 
term,  there  is  anthorilhr«  mat  be  may  so  do  l 
Rex  veia.  B^gshaw,  C!r*  1,  $47.    But  whether 
it  may  be  done  or  not  in  another  term,  is  nofc 
material  to  our  case :  but  tbe  use  1  make  «f 
these  caaes  ia  to  prove,  that  the  king*a  attommr 
ahould  not  have  both  together  mad  ei  tasi^ 
as  in  this  case  he  hath  mie ;  he  must  waive, 
one  befoBO  he  can  have  another  plea.    For 
those  debates  about  hia  varying  bia  plaa,  by^ 
waiving  bia  issue  and  demurring,  or  vraiying: 
his  demuirer^andtakingiaBnic^  awnity  nothings 
if  he  meyin  one  plea,  and  at  tbe  saaae  timn 
take  issue  and  demur,  or  plead  over  to  tbn 
aame  matter  or  point,  as  iadoue  in  this  case  ;' 
therefore  those  books  strongly  prove,  that  the 
prerogative,  that  tbe  long  mUn,  is  bv  waiving 
or  rebni|uishing  one,  endjcbooamg  me  other  i 
and  thesefore  not  to  have  or  use  aSogetber.and 
at  oQoe,  as  is  done  in  this  caae. 

Tbe  king  shall  be  bound  by  one  issue,  bn 
Shan  not  have  divem,  9  H.  4,  5.  So  that  as  thia 
replication  is  at  the  same  time  tmm/  et  9emel 
to  tbe  sa^ie  matter,  to  take  issue,  that  we  were 
not  a  corporation  lime  out  of  mind,  and  to  plead 
two  matters  of  fact  for  forfeiture,  is  the  fint 
attempt  that  ever  was  of  this  kind,  and  in  ita 
conse4uenoe  confoundinff  the  rinbtnf  llie  sub- 
ject, and  leaves  him  uerEape  oaly  but  a  colour 
of  Uw,  but  most  (lifiicuh,  if  not  unpoasible  bT 
it  to  be  defended,  kit  his  right  be  what  it  will, 
if  issues  and  pleas  without  munber  may  be  by 
tbe  king's  attorney  join«d  and  pleaded,  and  tba 
sulgect  must  answer.  The  very  charge  be-' 
sidea  win  undo  tbe  Buqiect,  and  wrest  bim  oul 
of  )us  estate  by  tbe  law,  that  sbonkl  preserve 
him.  This  point,  if  I  msttake  not,  will  ds^ 
aerve  oonsideratipn,  if  it  be  new,  and  the  first 
prc^  (fbr  ao  I  beg  leave  to  call  it)  of  ita 
iund;  forlknnw  n^  book  or  instant  of  tl^ 


«.  aAar.  by  tbe  luM  hi  Ibe  u^kmatMB,  iMve 
mad  yet  do  vanrp  it 

Belbre  I  eenelo  the  matter,  I  wnukl  apeak 
to  the  pleading  herein,  and  iiiLthe  euhacyent 
AuMomderj  and  for  the  plcadmg  m  it,  I 
think  it  iajM  amgolar  and  unprecedented  aa 
the  matter  of  it  ia.  Thia  replication,  aupposmg 
tbe  matter  bad  bean  tbe  actof  the  body  politic, 
and  8^  and  aofficient,  yet  aa  pleaded,  ia  in- 
nnfliSent,  and  not  warrantable  by  any  law  or 
pmctioe  ever  known.    It  ooitfaina, 

1.  An  iasue,  ^iz.  no  corporation  time  out  of 
mind. 

ft.  Two  cauaes  4yf  forfeiture  of  ^  eorpo- 
mimi|  admitting  they  once  were  a  corpo- 
ration, 

Sethat,  though  the  point  in  question  be  but 
mm,  vis*  Whemer  we  are  lawfully  a  corpo- 
ration or  no  eorpomtion,  thoa|^  tbe  plea  is 
•ingle,  that  we  are  a  corporation  by  preaerip- 
tyoatime  out  of  mind  ;  yet  here,  is  to  try  this 
point, 

.  t.  Anissue. 

.  S.  Adooble  plea,  aUedgmg  two  causes  to 
%v(nd  it  for  a  foneiture. 

This   I  conceive  cannot  legal^  be  done, 
though  in  the  king's  caae.    I  do  agree,  the 
jfJu^  batb  ^^oeat  prerogativea  in   ^eadmga ; 
nnaas  for  aa  ever  theynave  been  allowed  or 
myoyed,  let  them  be  so  still;  but  that  tl^e  lung 
can  to  the  aame  matter  both  take  iasue,  and 
alao  plea4  over  at  the  same  time,  that  I  denv. 
Itia  moat  reaaonaUe,  that  the  law  should  be 
•  narefttl  to  preaerve  the  king's  Ji^^  ^  but  nn 
the  other  side,  I  think  it  is  not  reaaonablei  that 
the  law  ahould  admit  or  4dlow  as  legal,  aii^ 
iray  of  proceeding  that  should  dotroy  or 
render  tbe  aulQect'n  ri|^t  indefensible,  be  his 
right  as  4pood  as  it  may  be.    If  so  be  that  Mr. 
ABomey  may  both  take  issue  upon  the  foct, 
and  alao  plead  over,  I  would,  by.your  leave, 
aak,  how  many  ianMB,  and  how  maay.pleaa 
nver,  tbe  lang's  attorn^  may  have?  Suppoae 
tbe  king  bring  a  Quaie  impedit,  or  writ  of 
right,  or  any  other  action,  tbe  defendant  makea 
bis  title,  which  is  usually  done^  by  many 
grants  and  oonveyanoea  from  one  to  another^ 
to  bring  it  to  himself.    May  tbe  king^s  attor- 
ney now  take  aa  many  issues  as  facta  issusUe, 
pwid  as  many  pleas  as  be  pleaseth,  and  all  this 
*  simulet  semel?'  It  is  true,  dut  in  this  Case 
Mr.  Atlom^  bath  assigned  only  two  breaches, 
or  cauaes  of  forfeiture ;  but  he  might,  if  he 
bad  pleased,  by  the  san^  reason,  have  assigned 
two  nundred.    If  this  may .  be,  are  we  not  all 
at  Mr.  Attorney's  mercy  ?  If  this  may  not  be, 
then  how  many  pleas  ?  Is  it  m  law  defined  T 
h/avorem  vit^h  man  may  plead  a  apecial 
plea,  and  plead  also  Not  Guilty,  but  not  several 
specaal  pleas  ;  but  that  there  is  any  sach  pre- 
ragativeJbr  Mr.  Attorney,  in  suits  betwixt  the 
king.and  bis  subjects,  I  can  find  no  instance  or 
antnbrity  for  it :  for  though  it  be  true,  aa  I 
have  said,  that  the  king  bra  great  prtrogativea 
in  pleading,  yet  Ills  aa  true^  that  thia  la  not 
boundlesa  ;  but  that  if  in  ^  king'a  writa  there 
)m  mistskas^  ^ .  writ  or  bia  action  mia- 
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yksiidw.  The  <iM  kwt  and  wtyv  ««  gMl 
•ad  Mfe:  '  EfentM  ¥«noi  ntt  m»va  Mtanr 
« btftpL'  Periiaps  the  emrnfmrnte  9^  ana- 
dMB  iHehdin^tliis  way  ijT  jafnD|r*nM»,  and 
«l  tiK  *me  lime  ptoadiag  o%»r  as  many  fleM 
m  nr.  Attorney  pieaadb,  i»«  aa  gnat  as  a&y 
oHlermlWieBW^aiMlnotkflilo  be  aoMsdor 
ifigarded.  As  ihf  the  one  tide,  fp-ett  hre  the 
kiog's  prerogatives,  and  moat  necessary  to  be 
fuesfi  wd  and  maintained  ;  soit  cannot  be  de- 
nied, bat  that  the  law  Ikath  set  finits  and 
bdttnds,  wbicfi  mmt  be  kept  and  bbsmud  in 
ptsadJny,  ^hidi  is  the  method  and  oaean  of 
pnsGi%ibg  skid  deterniinnig  rights,  without 
which  too  Mian  can  be  preservra  by  the  law. 
Bm  snpposing  that  several  causes  of  forfei- 
tnres  may  be  assigiied,  yti  they  mnst  he  all 
ftdB  drme  at  the  same  time,  or  they  confonnd 
nnethoather;  Ibr  if  the  first  fact  wasa  for- 
Hnhfe,  thereby  the  corpnrattob  was  deter- 
■■nad,  and  at  an  omJ,  and  the  suhsetpicBt  ooold 
not  be  the  act  of  the  true  lavHiri  corporation; 
wt  thai  was  Ibrieited,  drtM  mined,  Mid  gnne  by 
lh«  pre«pdent  fbrfcitiire :  and  if  so,  that  tt 
waa  HM^ilcd  and  gone  by  the  precedent  act, 
via.  the  making  Uie  ordtnanre  Beptemb.  17. 
40  Car.  S,  then  how  eooM  it  act  and  forft;it 
itself  six  years  after,  in  the  year  thirty- 
twof  This  seems  iraposstMe.  Bat  16  arokl 
sMS,  Mr.  AftSvney  m  his  aigoment,  dcMh 
Wid,  that  ttwrngh  the  art  be  a  furfeiture, 
y«l  tiH  there  be  a  judgment,  or  somethiftg  on 
aunid.  In  determine  the  cof^ratioo,  /and  in 
Mb  ease  the  judgment  to  be  given  shall  do 
tfmt  work)  tin  such  jodgmmt,  the  corporation 
Mnains :  then  taking  it  as  Mr.  Attorney  nrll 
hai«  it,  and  as  the  truth  is,  supposing  a  Kniei- 
Idft*,  until  that  forfeitnre  appear  on  record, 
^  that  there  t>e  some  oflkn  or  impilsition  that 
MMs  It,  And  ifaot  ratnrncd,  and  on  Tv^ord,  wue 
it  of  any  estate  in  lands,  fgiements,  heredi 
ttments,  or  ofliccs,  it  is  not  determined  or 
vested  in  the  king,  but  oontinoes.  lliis  is  qOrte 
Contrary  and  contradictory  to  all  that  yon  have 
done,  and  the  very  Ihnodation  of  this  Uno 
IVarranto ;  fur  if  yon  admit,  as  then  ynu  do, 
tfiat  the  fbrfeiture  tpto  facto  did  not  determine, 
hrft  that  it  nrast  he  this  Uuo  Wanrantn,  or  judg- 
naoit  upon  if,  that  must  determine  the  corpo- 
ration ;  and  that  the  corporation,  notwithsland- 
hig  such  sM,  was  or  is  in  being;  then  they  hare 
not  usurped  upon  the  king  :  they  are  the  same 
corporation  the?  were ;  they  have  the  same 
power  10  act  Aey  had  ;  they  have  the  same 
warrant  and  right  tliey  bad,  only  subject  to  a 
jttdgmeat  i^inst  them,  that  may  be  given 
lKreafterforjiflict,aheadypast:  fnr  since  diat 
on  osurpatioQ  is  a  sortioos  and  wrotigfal  using 
a  liberty  or  franchise  upon  the  king,  without 
lawful  authority ;  dien,  suppoaiog  such  an  act 
of  forfeiture  doth  not  i/mo  fnrio  detenniue  or 
dissolve,  bat  a  judgment,  or  some  other  act  of 
recoid  must  erst  be  had  before  sQch  diaw- 
lutfon  ;  then  tfll  eitrh  ^judgment,  or  act  of 
record,  they  are  law<\illv  a  sorporation  in 
Mng,  and  weir  lowAd  wairant  temahMi 


dMf  did  MCt  Mr 

bang,  and  then  hcrsby  is  your  a<istt 
tinn  doilpsycd and afentei :  Artfwivy^Dtt 
that  tiwy  A  by  Ihe  amcnaf  n  a— ih,  iH 
afey  wamM,  Oia andMrp  Iha tthoirty ^ 
earparanoa.    imi  ncraoy  yno  giuiM, 


MtwittMtandbif  *e 


lanrfaOy 


the 
tvcmBnn 
Or  ether  an,  an 
mine  it.  Thii  I  vest  upon  as 
ovasded.  h  it  possible,  that  a 
body  politic  can  at  the  same 
and  righHuUy  soeh,  and  not 
i^tMly  sm)i  r  Can  right  and 
same?  Can  the  saoMthiiy 
have  its  bmg,  and  at  the 
rightfully  be  or  havn  its  ' 
passlfaly  he  at  the  aame  time,  vfe- tte^ 
menlMNwd  in  the  infeittation,  n  aswiiBl 
psratkm,  ami  yet  an  usoraed  or 
conioration  ?  Could  we  then  nave  a  Iswfiiil  and 
rightful  authority  to  be  a  oorpoffStion,  and  it 
the  sasB^  time  have  no  tewM  or  righsM  autho- 
rity to  be  ao?  These  seem  loheesntndiclianst 
andifsa,arethemastdfficu1tar  allthingvta 
be  befieved  or  imposed  ;  thordwirv  tn  he  plHB 
in  this  matter,  either  tell  us,  ttat  we  are  y«t 
till  judgment  a  coiporatisn  or  body  pouOc  law*' 
frtly  and  rightftdly,  or  not.  If  yon  soy  wm 
are,  than  as  yet  we  are  no  mdtrttfcl  eoryom* 
non,  nor  have  usunwd  to  be  one^  as  m  vonr 
imoimation  and rephcatmnyov  have alcdgsd. 
W^  iMve  not  then  nftlai^MTy  tahcaupoa* 
to  be  a  i^Ofporation,  and  tharcfore  CHinet  haw 
jndgment  against  US;  err  he  lined  for  havini:  ar 
bring  that  which  Ire  kwfally  have  or  he,  ss 
you^now  adnrit  are  are;  cwiamnemly  yan 
mnst  g(y  Mime  other  ti  ay,  yon  bavn  dAliayed 
yonr  own  iolormatioo,  and  can  have  no  jndg- 
ment  upon  it«  Hut  mfniaus  tfajs  nonoesiion  at 
Mr.  Attorney,  that  H^  old  and  lawful  eaiys- 
ration  and  body  pohtk  is  still  iA  heiof;  oat 
shaB  so  c^Miinne,  till  by  judt^ment  or  iMIItr  «■ 
record  detcnmncd,  maV  amy  be  soBoe  anamfa 
thoughts ;  Ar  not  niAy  the  matter,  hot  iha 
whole  proceedings  in  dais  suit,  bring  nt  hasl 
anexpcrtenced,  and  perhaps  much  nut  of  prac« 
tiee,  Yt  might  easily  hap^,  that  in  an  barty 
proceedmg,  aO  thrhgs  might  not  he  Inuujjht 
on,  nor  all  the  oMtctiuns  nor  mcoBvemetmrs 
lofpsiecii,  and  perhaps  the  consennenci*  ef  the 

Cisifion,  that  a  miscarriage,  dr  doing  %ti  on* 
wiul  act,  should  ipm  facto  forfeit  the  body 
politic  or  corporation,  might  make  a  masntaft, 
and  cast  about  how  to  avoid  it,  and  flying  froti 
one  danger  rmi  into  another.  Tocse  are  fhingf 
ordiaarily  happening,  and  pcrhapa  have  tA  thii 
case  ham^enea,  and\rere  w  cause  of  this  cob« 
cession,  thatthenM  and  hmful  cmporatioa  is  ytt 
bring,  which  is  contrary  to  the  whole  llrama 
and  scope (nooCh  tne  mmrmation  and  renn> 
cation,  and  prohaMy  never  thought  an  or  m- 
tended  when  uie  mfortnstion  or  rcpncation  will 
nunle,  being  quite  oiatraiT  and  UKomisleflt 
with  the  frame  and  fonndnoD  of  tfarm  hoCfa. 
if  "ft  be  faaldeui  ticcwdliig  la  &is 
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iM^SbitM  \rA  laWfUl  eoi]p0ntion  wti  not  by 
lie-MipliiaM^  ttcts  of  foH^itore  diatolred  aad 
detennnietl  msofactOj  bnt  renmioed  fiitd  conti- 
niMd  liiirfliDy  ^  corporation,  and  yet  is  so ; 
then  we  ImTe  not  nsmped,  !mt  ate  a  Ihwfbl 
corporation  dorinf^  the  time  in  the  mfbrmation, 
and  not  M*tberdn  supposed  by  usurpation,  and 
wMbontlawfbl  an^onty ;  and  thendby  the  in- 
fl^nmtion  confninded  wad  abated. 

But  supporfng^  according  to  trhat  the  hi- 
formallon  and  rej;>liration  suppose,  that  the 
acta  of  forftitnre  did  ipto  facto  dissolve  and  de- 
termine the  cbrporation  ;  for  they  will  at  last, 
I  dotfbt,  come  td  that  ajB^ :  tor  this  present 
tfaou^lht,  tiiat  it  shall  beiorfeit,  bnt  not  dissolred 
or  d^rmiXied  tiR  jndgpoient,  will  be  subject  to 
ahnost  an  the  Bsme  ineonrcniencies ;  for^vfaen 
judmeni  is  grsen,  the  forfeiture  must  relate 
to  the  time  ofoffei^ce,  and  to  avoid  all  mean 
acts,  as  in  other  cases  it  doth :  but  to  pass 
this  over. 

III.  Supposing  (he  information  gnod,  the 
replication  good,  and  the  matters  alledffed  for 
fhrfeiture  to  be  as  in  the  replication  alfedged : 
the  next  thing  I  pray  leave  to  speak,  unto,  is, 
Whether  the  matter  alledged  in  the  rejoinder 
be  not  sufficient  to  justify  or  excuse  the  two 
fkcts  alledged  (or  cause  of  forfeiture?  I  con- 
<^e  they  are.  The  pleadings  here  must  first 
be  stated. 

1.  As  to  ibe  onltnance  of  by-laws  for  the 
toll  in  ^e  markets.  As  to  that,' the  defendants 
in  their  Tfjoinder  hare  aHedged,  that  the  city 
of  London  is,  and  vas  always,  the  capital  and 
moat  populous  city  of  the  kingdom  ;  tnat  there 
are  and  always  have  been  great  public  markets 
within  the  said  city ;  that  the  mayor,  com- 
monalty, anddtizens  are,  and  always  have  been 
adzed  of  those  markets  in  thdr  demesne  as  of 
fee,  and  at  thdr  oivn  proper  charges  provided 
market-places,  stalk,  standings,  and  other  ac- 
commmhitions  tor  persons  coming  to  those 
markets,  and  overseers  and  officers  for  better 
regulation,  and  keening  good  order,  and  cleans- 
ing the  same ;  that  tor  defraying  those  charges, 
they  have,  and  always  bad  and  received,  divers 
reasonable  lolls,  rates,  or  sums  of  money,  of 
all  persons  to  thoee  markets  coming,  for  stalls, 
aiandingi^  and  other  accommodations  by  them 
had,  for  exposing  to  sale  their  victuals  and  pro- 
visions in  those  mnikets ;  that  the  freemen  of 
the  city  of  London  ore  nnmerous,  above  fil^y 
thousand:  that  there  hath  been, time  out  of 
mind,  a  common  council,  consisting  of  the 
mayor,  aldermen,  and  certain  freemen  'annually 
elected,  not  exceeding  the  numlier  of  two  hun- 
dred and  fifty,  called  the  Commons ;  that  thore 
is  a  custom  within  the  city,  that  the  common 
coundl  make  by-laws  and  ordinances  for  the 
better  regulation  and  government  of  the  public 
markets,  and  for  the  appointing  convenient 
places  and  times  when  and  where,  within  the 
city,  the  markets  shall  be  kept,  and  for  the  as- 
sessing and  redudng  to  certainty  reasonable 
toUs,  rates,  or  sums  of  money,  to  be  jpaid  by 
l^eraons  coming  to  the  same  markets,  for  their 
ftalls,  stations^  and  other  accommodations  by 


Aem  had,  for  exposing  to  sale  their  victuals  ap. 
ofien  as>  and  when  to  tnem  ^ould  be  thoi^t 
expedient,  so  as  thdr  onhnance  be  nseful  to 
the  king  and  his  people,  consonant  to  reasoOn 
and  not  contrary  to  die  lawa  of  the  land ;  tha^ 
this  ciistom  is  confined  by  Mag.  Char.  8tat.  % 
£.  8.  Stat  7.  R.  3.  that  afWUie  burning  and 
rdHiilding  London,  and  the  alterations  thereby 
made,  cuntroversiea  did  arise  within  the  dty 
concerning  the  maikets  and  tolls  ;  that  there* 
upon  sir  Vv  illiam  Hooker,  then  mayor,  and  the 
aldermen,  and  commons  in  common  council  as-' 
sembled,  did  m^ke  an  ordinance,  intituled,  Aa 
act  for  the  settlement  and  well-ordering  the 
several  public  markets  within  the  city:  By 
which  reciting,  that  whereas  fbr  accommoda^ 
tion  of  market  people  with  stalls  and  necessa* 
ries  for  their  standin^a,  for  cleansing  and  paving 
the  same,  for  defraying  incident  chaigea  about 
the  same,  reasonable  rates  had  always  been 
paid.  To  the  end  the  rates  to  be  paid  might  be 
ascertained,  that  the  market  people  might  know 
what  to  pay,  and  the  officers  what  to  take,  to 
avoid  extortion,  it  was  ordered,  there  should  be 
paid  by  the  maricet-peopie  for  tfieir  stalls,  stand« 
mgs,  and  accommodations  in  the  markets,  for 
every  horse- k)ad  of  provision  under  pnblid 
shelter  ^d,  a  day,  for  every  dosser  Id.  ^  day.^ 
for  every  cart-load  drawn  with  not  alMve  three 
horses  3^.  a  day,  with  more  horses,  4i/.  a  day 
and  upon  refusal  to  pay,  to  be  removed  :  Then 
they  aver,  that  these  rates  are  reasonable  $ 
that  they  are  all  tlie  rates  that  are  paid  by  such 
maj'ket-peopie  to  the  use  of  the  city  ;  that  these 
rates  they  have  reodved  dnce  the  making  these 
ordinances;  that  there  is  no  other  onunance' 
for  raising  moneys  for  such  provisions  exposed 
to  sale  in  their  markets  in  any  manner  made. 

To  this  rejoinder  Mr.  Attorney  hath  sur- 
r^oined,  and  taken  it  by  protestation.  That  the 
city  were  not  seized  of  the  markets,  not  at  their 
own  costs  provided  stalls  and  other  accommo* 
dations:  and  thatUie  rates  by  the  ordinance 
appointed  were  not  reaaonable.  For  plea  seti 
forth  an  act  of  parliament  made  32  Car.^  9; 
enacting,  that  to  the  end  apt  aad  convement 
places  within  the  city  should  be  put  out  for 
building^,  and  keeping  the  maikets;  and  that 
the  Royal-exchange,  Old-bailey,  and  common 
gaols  and  prisons  within  the  city,  Should  be 
made  more  commodious  ;  for  the  enalding  the 
city  to  do  these  things,  they  should  have  e 
duty  out  of  poals  imported  betwixt  May  1670i 
and  Mich.  1687,  into  the  port  of  London,  Itdi 
per  chaldron;  which  duty  they  have  accord- 
mgly  received,  amounting  to  a  great  sum  ; 
and  notwithstanding  that  diity,  without  title  or 
right,  thedeiendtets  made  the  by-law,  for  their 
private  gain,  ab$aue  hoc  that  the  mayor,  and 
commonalty,  and  citisena,  have  time  out  of 
mind  had,  or  accustomed  to  have,  'Telneta, 

*  ratas,  sive  denariomm  summas  per  ipooa  me* 
<jorem,  Communitatem,  ac  Civea  Civitaltf 
<iinediq|t*  superiua  auppedt'  fore  per  jfnem 
'  legem  sive  ordiaationem  pnedict'  assess'  et  hi 

*  oertitudinein  reduct'  pront  |ier  placit«n  M^ 

*  penus  rejoogend^  eapponitiirl* 
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The  Mendants  tbey  rebot,  and  mj;  tfipi  IMeitam.    I  do  i^fiM,  tiwt  for  a  lovd  df  m 
dwybaTe^  always  bad  reasoudUc^  tolls,  ntc»,  I  market  to  prescribe  to  have  atoU  UBOOtaiii, 

'  "  and  as  often  as  expedient,  to  aacertaia  it,  ia  bo 

good  pr^acriptioa.  Bofc  tbalia  Boie«rcnsa  \  1 
00  diatinflruianbelirizt  that  and  this  caae:  vbcra 
there  is  bv  cnstom,  oonfiraied  by  acta  of  par- 
fiameDt,  (uir  I  shall  shew  that  tiiey  are  acts  of 
parliament,  notwithstanding  whatrntbhesB  ob- 
jected against  them)  a  power  and  aiiTharity 
vested  in  the  kvd  mayor,  aldennen,  and  eon- 
mon  conncU,  to  regulate  and  order  the  people, 
trades,  and  markets  in  the  eity,  and  the  pboa^ 
and  ooBvenienoes,  and  offioerst  fraoa  tune  to 
time,  and  eonaeqoentiy  to  v^|^ate  aDdaaeer- 
toin  the  toUa  or  rates  to  be  paid  bjr  the  naarkcl* 
people,  to  prevent  extortion  and  maordeni ;  thai 
sucn  custom  is  legal.  The  chaaabcrialn  of 
London'a  case :  an  ordinance  that  no 


^.  snms  of  money  of  ell  persons  coming  to  their 
marketa  to  sell  tneir  provisions,  for  their  stalls 
and  accommodations:    *  £t  de  hoc  ponit  se 
*  super  patriam  :'  The  attorney  demurs.  Upon 
his  pleadings,  the  qnestions  are,  whether  the 
matters  alledged  by  the  defendants,  in  justifi- 
cation of  the  ordinance,  or  by-law,  be  a  good 
justification  in  law,  or  not  ?  if  it  be,  Mr.  At- 
torney in  his  sur-rgoinder  hath  given  no  an- 
awertoitatall;  he  hath  neither  confessed  it, 
vor  denied  it.    The  rejoinder  saith,  that  the 
Mendants  are,  and  always  have  been  seized  of 
Ae  marketo  in  fee  ;  that  tbev  at  dieir  charge 
prtmded  market-places,  stalls,  standings^  and 
officers  fi>r  the  accommodations  of  the  maikets, 
and  deansing  them ;  that  for  defraying  Uiose 
charges,- they  have  always  had  divera  ftasona- 
¥le  tolls  and  rates  for  standings,  and  other  ac- 
commodations ;  that  the  common  comicil  have, 
as  often  as  expedient,  always  made  ordinanoes 
Hot  regulating  those  markets,  and  for  assessbg 
and  reducing  to  certaintv  reasonable  tolls,  rates, 
and  sums  of  money  to  he  paid  by  the  market- 
people  for  their  accommodations :  that  according 
to  this  custom,  they  made  the  ordinance  and  b}^  • 
law.  Mr.  Attorney  in  his  sur-rgoinder  hath  not 
denied  any  jiart  or  this ;  but  otters  a  traverse  to 
that  which  is  no- where  alledged  or  supposed.  It 
is  never  pretended,  that  the  ciky  have  had,  tine 
out  of  mind,  the  very  tolls  and  sums  of  money 
for  toll  assessed  by  the  ordinance.    There  m 
not  a  word  in  the  rejobder  to  that  purpose,  but 
to  the  amtnay  ;  (viz.)  that^  they,  in  their  re- 
joinder claim  a  power  by  ordinance  of  common 
council  to  assess  and  set  the  rates  of  these  tolls 
and  payments  as  often  as  and  when  to  them 
shall  seem  experlient.    It  is  admitted  m  the  re- 
joinder, that  these  sums  were  not  time  out  of 
mind,  only  they  had  power  to  set,  assess,  and 
ascertain,  as  often  as  expedient :  therefore  when 
Mr*  Attorney  tra^  ersetn  our  having,  time  out  of 
ioDind,  the  tolls,  rates,  and  sums  of  money  by  the 
ordinance  assessed,  and  in  '  certitud'  reduct' 
this  is  plain,  besides  any  thini;  claimed  or  pre- 
tended unto,  if  he  had  intended  to  traverse  what 
we  hate   alledged,  that   we  hare   had  time 
out  of  mind  divers  reasonable  tolls  and  sums 
of  aaoney  ibr   stalls  and    aecoounodations : 
Or  if  he  would  have  travenad  ^  instance 
alledged  for  the  common  oocMil  assessing 
those  tolls,  as  often  as  expedient,  that  was 

Slain  and  easy  to  do ;  but  that  lie  hath  not 
one :  lie  hath  only  traversed  wfaelhMrtibe  tolls, 
rates,  and  sums  of  money,  by  the  ordiaance  as- 
sessed, and  reduced  into  certamty,  have  been 
time  out  of  mind.  This  is  the  proper  sense  of 
his  traverse ;  but  if  doubtful  in  its  aaose,  his 
trarerse  is  nought  for  that  cause  ;  for  dubious 
words  make  no  issue  for  the  jury  to  try,  else 
men  should  be  tricked  and  ensnared  by  doubt- 
ftll  words  to  pervert  right :  so  that  if  the  matter 
alledged  in  the  record  be  sufficient  in  law  to 
histily  the  making  this  ordinance  or  by-law, 
Qien  what  is  done  therein  by  the  act  of  common 
council  ia  lawftilly  and  ligntftilly  done,  and  no 


cloth  shall  be  sold  in  the  city»  before  it  be 
brought  to  BlackweD-hall  to  he  aeardied,  and 
a  penny  for  every  cloth  to  be  paid  Ibr  haUagc, 
under  pain  of  forfeiting  6i»  9^  a  cloth,  to  ben- 
coyered  in  the  city  oonrta,  Rqp.  6, 69.  Thoogb 
oljected  that  this  waa  an  iwpooicioB  of  paj* 
raent  of*  money  upon  the  king's  subiecta,  yet  ad- 
judged good,  and  a  Procedendo  granted. 

An  ordinance  that  no  unfreemao  alttU  use  a 
tiade  in  London,  adjudged  good,  Qity  of  Lan- 
don's  case,  Ren.  8.  toL  1.    A  multitiMfe  of  or- 
dinaaaCi  they  nave  fur  regulatiiig  ail  naaaaer  of 
tiadat,  and  of  rates  and  prices ;   and  as  icoch 
reason  there  is  to  oltject  against  them,  as  tliia 
ordinance,  or  the  Gustom  ia  thiscsee:  but  the 
city  of  London  have  a  govcmment  and  power  ^f 
making  ordinances  for  jgoveming  aadicgalatuig 
tradc^nying  and  aellmg  within  thccity,|Aao£n 
in  the  common  council,  and  coofinned  by  act 
of  parliament ;  and  therefore  not  like  the  case^ 
of  any  private  lord  of  a  market.    But  it  is  tiue, 
their  ordinances  must  be  unreasonable.    The 
paymente  that  are  imposed  by  this  ordinance, 
are  only  imposed  upon  those  that  are  under 
shelter.    It  is  reason  a  reoompenec  should  lie 
paid  ;  and  there  is  no  unreasonableiieaa  or  iD> 
justice  appears  in  the  ordinance,  but  a  reason* 
able  reoompence.    But  the  custom  or  povcr 
of  the  common  council  is  not  denied,  as  I  take 
it :  for  they  have  not  denied  the  power  to  regu- 
late and  ascertain  the  tolls  or  auma  of  mooej 
alledged  to  be  in  the  conunon  council ;  if  tb«j 
had,  that  must  have  been  tried :  nor  havetW 
denied  the  rates  set  to  be  reasonable.    So  thk 
I  think,  as  to  this  matter,  we  have  wdl^intitjed 
oursdves,  and  justified  our  making  our  b^-Un , 
and  taking  the  tolls  or  rates  therfSyappoiotctl; 
and  nothing  in  the  sur-rejoinder  agamst  us  is 
the  contrary  is  objected. 

But  for  conlirmmg  and  making  good  oar 
customs,  in  the  plea,  there  are  three  act^  cf 
parliament  pleaded: 

1.  Magna  Charta, 

9.  Stat.  I.E.  5. 

3.  Stat.  7.  R.  2. 

The  kmg's  counsel  hare  not  denied  Maena 
Charte  to  be  a  statute,  but  haye  daued  the  oihec 
two  to  be  statutes,  or  acts  of  parUanaettti  anU 
the  reasons  given  by  them  are : 
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B^bune  not  in  print,  nor  roll  of  H  to  be 
firand;  or  became  nobody  knowt  where  to 
find  it 

Ae  to  &e  Ant,  |iriT8te  ads  of  peitanont  do 
not  nae  to  be  printed,  few  ere. 

As  to  the  ioooDd,  snppoee  diero  were  no  roll 
tobe  fimid. -Doth  tbu^ after  ^  kmffatinie 
oondode  there  was  none  inch;  especialyfliiioe 
Mt.  Solicitor  waspleased  to  acknowledge,  that 
there  are  no  parliainentrollsofE.  3.  till  4.  £.  S. 
It  is  true,  that  almost  all  the  pariiament  rolls 
of  H.  3.  £.  1.  E.  S.  and  till  4  £.  3.  are  indeed 
lost  But  besides,  in  those  days  pnblie  acts 
were  not  only  entered  apon  the '  parlianient 
rollst  bht  from  thence  transcribed,  and  sent 
Mider  the  mat  seal  to  be  published  by  tAe 
sherifls  of  &e  counties,  in  the  cities  and  bo- 
roughs, and  alsobywritlollieooartiin  West- 
mnster  hall,  to  be  thsrb^rttered  andiecoided, 
of  which  iktKe  am  mmf  found,  especially  in 
the  FtiJMMpieri  aid  Msee  €mie  the  role  in 
law,  that  judfH,  ee  Ofth^  are  bound  to  take 
notice  of  fMMul  nets  of  parUuncnt :  but  for 
private  note,  thnr  were ,  put  under  the  great 
seal-,  and  thepams  interested  had  the  same 
to  produce  :  out  ikat  these  m  tfaiscase  should 
be  questioned  to  be  acte  is  strange. 

Mt  to  prore  theu  ads :  As  to  the  act,  1 
S.  3.  * 

1.  We  have  pleaded  it  under  the  great  seal 
of  King  E.  3.thatniadeitwilha<pro&ithic 
iaenr'j  and  shewn  it  with  our  plea  as  we  ought, 
and  this  is  evidence  sufficient  of  itself.  Ifthe 
same,  produced  under  the  grni  seal  put  to  it 
whennuul^  be  not  sufficient  evidence  to  satisfy, 
what  can  beP 

(S.)  But  m  tfuscase  it  is  enrolled  upon  re- 
•Ord,*  Inter  placita  corone  penes  ooaunerarios 

*  in  Scaccario ;'  itis  enrolled  there, Trin.  1.  E. 
3.r.61,6«: 

Butpertu^it  may  be  dgectod  also.  That 
was  no  act  of  parliament,  but  only  a  grant 
or  patent  in  pailtamont ;  because  it  is  ^at  the 
ldn|f'deaasensu  Prvehitor'  Comitu  Baron' ac 

*  totius  Gommunitat'  rrgni  in  pmssnti  Parlta- 
«meato.' 

I  answer,  that  acts  of  parliament  observe  not 
•nvcertain  ftrm.  In  Ae  case  of  the  earidom 
of  fMbnl  expressly,  Jones  103.  that  there  was 
variety  in  p«ininr  acts  of  paihament  in  an- 
cient time, « DonnnuB  Reot  per  Conciliom  fide- 

*  Sum  sttbditor'  suor'  statmt,'  and  other  forms 
diere^  are  yet  good  sKts.  But  that  they  were 
anciently  in  fbnn  of  patents  or  mnt^in  par- 
liament. Magna  Charts,  C.  1.  u  in  form  of  a 
charter  or  grant  IRhefbrm  of^  act  of  par- 
liament, II  E.  3.  Prince's  Case,  R.  8.  fol.  8. 
fifr  ersatinjf  tfie  prince  of  Wales,  begins  Ed- 
wardus  Dei  Gratia,  &c.  in  form  of  patent,  and 
ia  *  De  commuoi  aoseusu  et  consflio  Pndator' 

*  Comitu,  Baron'  et  aliomm  deooaeilio  nostro 

*  in  pnesenti  Fsirliaroento,'  and  adjudged  a 
good  act  of  parliament ;  and  the  authorities  and 
rsasons  to  prove  it  an  act  of  parltamrat  van  &L 
1^1 19,  80,  sofnll,  that  it  might  be  thought  that 
this  ejection  would  never  have  been  made : 
•BdtbaltUs  is  iatheeaviefbniitbalail  the 


rest  of  the  acts  of  tins  very  parliament  of  ths 
1  E.  3.  mem.  17.  are,  appeari  by  the  patent 
roH  of  the  oame  parliament  A  charter  eranted 
by  the  king  *  do  assensn  Pndator*  Comi&^ 
« Baron'  Communit'   Resni   in  Pariiamcoto 

*  apud  Westm'  to  enablethe  city  to  apprehend 
fUons  in  Southwark.  An  act  in  the  same  form; 
for  annulling  the  conviction  of  treasons  ^hal 
was  against  Roger  Mortimer,  in  the  time  of  E. 
9.  Rot  Claus.  1  £.  3.  An  exempUficatio» 
then  entered  of  an  act  made  in  the  same  form 
in  the  same  parliament,  for  die  annulling  tbtt 
attainder  or  Thomas  earl  of  Lancaster,  at* 
tabtted  tempore  E.  3.  Rot  Pat  S  E.  3.  P.  8. 
1.  M.  IT,  Diveri  other  acts  of  parliament  'm 
the  same  form  made  1 E.  3.  for  annulling  diveitf 
other  attainders  that  were  tempore  £.  3.  8o 
that  as  to  this  act  of  parliament  1 E.  3.  I  thinb 
the  objections  are  answered,  and  that  it  is  an 
act,  as  pleaded.  Rot  Pat.  S  E.  3.  P.  8.  3.  M. 
Hi  Inst  S.  5S7. 639. 

AndastotheotheraetrR.  9.  that  tiiat  i^' 
no  act  of  parliament,  onlv  aprayer  of  theCom-' 
mens,  tf|at  there  might  oe  a  patent  granted  to 
the  dty,  eonfoming  their  liberties,  *  lieet  vm 

*  vel  abost  fberint ;'  and  the  answer  wss,  *■  le 
Royleveiilt.' 

They  object  for  reasons  against  that  benign 
an  act  of  jmrliament, 

First.  That  it  wants  the  assent  of  the  Lords. 

Secondly,  It  is  only  a  prayer  of  the  Com^ 
mons  to  have  their  liberties  OMifirmed,  and  the 
king's  aiiswer  <  Le  Roy  le  veult>'bntnothii^ 
done  to  confirm  it 

As  to  the  first  ol||ection,  sopposmg  it  tr«o 
that  there  is  no  mention  made  or  the  assent  of 
the  Lords,  yet  the  act  is  a  good  act 

1.  It  appears  to  be  in  parliament  *  ad  inslan*' 
'  tiam   et  requiaitionem  Commnnitat'  Regnl 

*  nostri  in  prasenti  Parliamento.' 

9.  The  answer  in  parliament,  duU  is  given 
by  the  long  tathe  making  all  laws,  is  given  to 
this, «  Le  Roy  k  veult' 

3.  And  nest,  it  is  admitted  to  be  upon  iStm 
parliament  Roll,  7  It  9.  Nnm.  97.    I  hum 
Wore  said,  that  acts  of  parliament  are  notm. 
certain  form ;  sometimes  entered  as  chartert. 
or  grants,  sometimes  as  artides,  sometimes  and 
firenuently  as  petitions ;  the  books  I  have  ,al« 
reaay  dted  proved  it    Bttt  according  to  the 
couzse  of  porliamenta,  let  it  be  in  wiuit  form  it 
will,  let  it  begin  in  whichHouee  it  will,  yet  it 
must  go  through  both  the  Houses  of  narUa- 
ment,  beforeitcan  come  totheiung  lor  hio* 
royal  assent.    If  either  House  rqecte  or  refii— 
seth,  there  it  ends,  it  comes  not  to  the  kii^ ; 
nor  is  die  royal  assent  in  these  great  open^tare 
words,  *  Le  Roy  le  veult.'  in  parliamantgfvsD* 
to  any  thing,  Imt  what  the  wnole  pariiament 
have  assented  snd  agreed  unto :  so  that  this  is* 
an  objiBction  gronndeii  upon  a  reason  oontraiy 
to  aU  the  coiuse  of  parhaments,  which  shews 
that  the  Lords  absent  was  to  it,  though  not  men-  * 
tioned.    Seklen'sAiaieClaus.  9^:givesaful|r 
resolution  herein : '  Certhemmm  est,'  saith  he,; 
that  according  to  oustom  no  answer  is  givatf;) 
either  by  theking,  orm  the  kinghi  MmB,to! 
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Ub,  bcftR  tkit  theUI, 
■t  be  famskt  in  fintbj  lkBLoids,or 
ly  tbe  Commoiis,  bath  pnnd  falfa  Oimm,  m 
ilaikBOfnito  alltbat  are  wtfwtA  sthedhin 
MrfffwonboTpariMmcDl.  Aa^  n  tbe  pmee** 
CMaMaf«citod,tl»cd»tt0CissM4tobe«4e 
'  AMeiMO  cl Coonft* df  the Lvii,  fat ^MliDOl 
woe  the  ComBioMi ;  wa4  this  •mwrnm  Vbm 
^Hher  KMoo  abo,  m.  ThalitihaaUaBlyb*^ 
fraycramliwtitiottak*,  to  hate  a  ehartwof 
^om&tmMtaKmgnaftd:  for  mce  the  fanna  ava 
In  naooer  uf  pMilma,  anea  the  royal  aaMBt 
or  fronb,  *  La  Roy  le  veuk,'  is  aevar  pot  to 
aay  bilk  ia  parliameaA,  but  auch  aa  are  thereby 
OHMe  aad  paairi  into  lawa,  the  givtag  the  reyal 
Maeal  ia  aoAciaot  io  thia  oaaa  to  ptave  it  a  law. 
Batforfiirtherendeooe,  we  hate  it  oatetho 
HTMt  seal  of  hiDfRt.thtiaMBoed:  *Ailhi. 
'  ataatiaiii  ct  reyUhJenfai  CoaHaaait*  Ragai 

*  toMiri  Ad^  ta  pMHeati  Pariiamaato  noatra, 

*  pro  m^n  (ioiete  et  Pace  inter  Legaoaaaatraa 
« k)oaaiiia«  ei  pro  bono  pahiieo  4a  aaaeaau 
<  Pnelatorum,  Uomiaor'  Prooemm,  et  Magaaf 
^  aabia  ia  oMlani  Parlianieoto  aaaiatoDtiBSH  te.' 
9a  that  hereby  it  is  ftdly  prorod,  and  riiewn,  that 
though  the  aaaatejf  the  liortla  be  aot  lawtfinnid 
ia  the  copy,  yet  that  it  was  had,  and  aaderthe 
gveataealofM.  9.it  ao  appears.  We  haVe 
alao,  in  our  books  of  the  acto  of  that  time  ia 
thoeitv,  the  proelaaMtioa  ande  opoa  the  first 
awaiulgiDg  this  act,  io  the  tkaeofsirlliehaias 
Siamber,  tord  mayor,  Lib.  H.  f.  109.  a.  aad  b. 
a«d  thereia  itja  atao  aatersd  ia  the  aaaw  warda 
as  before,  under  the  mat  seal  of  R.  9.  *  de  aa* 
'acnsuPkvlatorV  £c.  Ncateiir  hooka  and 
QMidnual  practice  caar  siaee.  Itia  tnie,that 
aa  the  7  Hen.  «.  fol  1.  whea  it  ia  said,  that  lh«> 
oaataoMof  Leadaa  were  confirmad  byatatote 
QMBre,what«tatnto!  botkianot  theremade 
a  Qti^re,  whether  Mi  wart  a  atotnlp  f  Inatk. 
4.  «I9.  Rap.  5. 4S3.  Rap.  8. 1«<.  all  say,  that 
ttecaaromB  of  Laadon  are  ooaflrmed  by  par- 
liament, 7  R.  S.  Justice  Jooee  99%.  hath  it 
asr^a^isioutoftbeparliaBirat  caV.  fWeoan- 
^aat  oDucAof  plcadia||rthecuiMBS  of  Laadon, 
it  to  plead  a  oaofinnaCioa  of  theia  by  this  act  of 
parliamtiiit;  ss  that  as  to  thk  point  thereia  not 
aagr  one  hook  or  opiniaaheiore  this  day,  inla- 
roar  of  what  ia  affirmed,  that  these  are  not  acto 
of  lAvtiaaasat;  aad  our  plea  stands  good  in 
laMTfjaad  the  onhnanee,  and  by  law,  aad  caatom 
ia  Md,  tad  thea  ao  forfeitare  thereby. 

flaisiippoae,  and  admit,  that  this  by-4aw  he 
Iha  aetot  tho  oflrporatioa,  aad  not  good  aad 
iidiriral  in  law,  nor  in  law  justiiahlf.  Quid 
9€fmtMr  ^  Then  it  is  foid  inlaw.  Hien  if  it 
hr  Toid  in  law,  how  ean  it  make  aAirttsture  P 
Sappaae  a  leasee  ibr  yeaia,  or  for  life,  uisdces 
anofnaoat,  but  it  is  aot  duly  esocoted  for 
waat  of  livery  and  soiatn,  by  which  it  is  void 
ia  law,  can  this  make  a  fortotun:  of  the  ea- 
tato  ii£  tha  lessee  ?  Suppose  a  corporatioB 
<Tonaai  pur  autar  rle*  makes  ateoflmeat 
iHiich  ia  roid  ibf  waat  of  lirery  duly  made,  wiH 
this  IMbit  their  aatato?  Avoidaotahallnotdea- 

aorfoafokapaeoadaataalBte.  Apaeaoo, that 
^^^^^^^^^^^^^W    ^r^^^^^^^^^^^^B  ^^^^^^^^^^^B  % 


did  aot  read  tfe 

waa  not  lovfeit  or 


his  institntion  and 

whoiharthia  by  law  or 
gnod  and  raid  in  kw,  pavhapa  ~ 
9  wwnooimanBpay 
lyitcaahafo  aa  m 
itbeagoad  and  kwM  hr-faw,  aa 
oaa  be  tor  doing  a  goad  aai  lawftd  act. 
ordioaaoa  be  not  wanamabla  by  law, 
roidia  faw  ;  if  Toid  m  4aw.  a  wmi 
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;  lor  if 


Iftha 

thoaitk 


or 


But  you  laceifod,  aajthoy, 
tiom  the  Idag'a  aubjeoto  aaais  of 
this  ordioaaoa. 

Iawver,aappaerwa  dM, 
oorigfattohar#  thia  aaaaoy  ( if  aa 
oalaitrofhMoaoo,  mwc 
dae,  it  is  oitoilion,  aad  ft 
Bal  if  a  parsaa,  that  ia  ao 
that  ia  not  dao,  or 
patties  UHuiad  bare  their 
aatthis  b  ao  cmae  for  wataaaay 
or  pcaalty  ia  iaoarsad  by  iho 
takes  or  reeeivos  tho  nsoatoy. 
of  a  Btanor  eaaci  oriabe  gnatii 
of  money  from  hia   copyholdefa 
dbaa  he  oagfat,  they  hare  iheir 
aetioaa  aganot  thaso  thai le reiie ;  soif  a< 
poratMrnm 
due,  but  ia 
thing? 

Biityoutaok  upaayoa,  aay  lh^,ai 
and  auUiority  to  tax  the  king's 
take  aad  raosieeiha  taonoy  aa  taxed. 

I  aaswer,  Ihia  ia  hat  thai 
put  into  gnaler  wonla.  it  is 
making  an  unlawful  by-law,  and 
potnling  money  to  lit  paid  ahioh  onght  aot, 
oraMDetfasoshouddhe;  aad  aatothetiauaig 
of  it,  or  expressing  it  in  slatoiy  watds,  of 
taking  upon  you,  or  nsurpiag  airthoiiti  ta 
impose  upon,  and  tax  the  kiag*a  people  ;  trim- 
soever  duth  any  act  or  thing,  he  takoa  upon 
him,  aad  doA  also  exeoute  &o  powar  aad  au- 
thority of  doin^  that  act  or  tfamg,  arbach  ia 
comprehended  m  the  thing  done.  TheaMioag 
a  by-law  or  ordiaance,  whereby  more  is  Or- 
dered to  he  paid  tbaa  oaght ;  ar  moaiesaiM 
pointed  to  be  paid  where  none  is  doe,  is  stiU  all 
the  foct  and  thing  done ;  and  if  that  nudce  no 
forfoiture  of  the  corporation,  or  crime  poaiah* 
abte  by  indictment  ariaformatiMO,  except  eiilr 
as  the  atatute  10  U.  7.  c  7.  which  1  sIhII 
horoafter  mpotiaa,  bath  appointed  for  foidataart 
of  40f .  tbe  taking  or  usurping  the  power  to 
do  it,  cannot  be  more,  or  emot  more,  than 
the  doing  the  thing  which  oompreheatds  it. 

e.  As  to  die  oAhcr  eause  alledged  in  the 
replication  for  forfeiture,  the  petition,  printing 
and  publishing  it ;  in  the  replication  it  is  al- 
Ifidged,  That  the  parliament  the  10th  of  Ja- 
nuary was  prorogued  to  tbe  SOth  of  January  ; 
that  the  ISth  of  January  the  mayor,  ooBmen* 
alty,andoitiaaBaaf  linden,  ID  thahr 
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were  extremely  sarpriaed  at  the  late  proroga- 
tion, whereby  tne  prosecution  of  the  publicjus- 
tice  of  the  kingdom,  and  the  making  pronsioni 
necessary  for  preserving  the  king's  person,  and 
his  Protestant  subjects,  receircd  interruption. 
And  did  fartlier  agree  and  order  that  that  pe- 
tition, after  it  had  been  presented,  should  be 
printed,  which  was  so  ordered  with  intent,  that 
false  reports^  concerning  the  petition  might  be 
prevented ;  ihe  enemies  of  the  king  and  the 
conspirators,  froni  proceeding  in  the  con- 
spiracy, deterred,  the  troubles  in  the  minds  of 
tne  citizens  alleviated,  and  the  citizens  know 
what  had  been  done  upon  their  petition ;  that 
the  petition  was  delivered  to  the  king,  and  afVer- 
wards  prii^ted ;  that  this  is  the  same  petition 
and  printing  in  the  replication  mentioned  absq; 
hoc,  that  any  petition  of  or  conoeming  the  pro- 
rogation of  the  parliament  was  made,  ordered^  ^ 
published,  or  pruted  in  any  other  manner  than 
they  have  alledged,  as  the  Attorney  General 
supposeth.  To  this  part  of  the  rejoinder 
Mr.  Attorney  hath  demurred  generally  by 
the  demurrer,  the  fact  alledged  in  the  re- 
plication is  admitted  to  be  true,  and  it  is  true 
that  there  are  no  words,  that  are  written  or 
spoken,  but  are  sutgect  to  various  con- 
structions :  But  I  take  it,  that  no  words,  * 
whether  written  or  spoken,  ought  to  be  taken 
in  an  ill  sense,  if  they  may  reasonably  be 
taken  in  a  better ;  <  Nemo  pncsumitur  esse 
*■  mains;'  and  therefore  the  words  must  stand 
as  they  are  penned :  And  having  first  ex- 
pressed their  fears,  and  next  their  hopes,  fh>m 
the  king  and  parliament's  proceeding  in  trial 
of  those  that  were  impeached,  and  making 
laws  for  their  security,  and  how  they  were  sur- 
prised at  the  prorogation ;  then  they  say,  That 
oy  thatprorofinilion,  the  pros^ution  of  toe  pub- 
,  tic  justice  of  wis  kingdom,  and  the  making  ne« 
'  oessary  provisions  for  the  preservatiod  or  the 
king  and  bis  Protestant  subjects,  had  received 
interruption.  It  is  metitioned  only  as  a  conse- 
quence of  the  prorogation.  It  is  not  said  or  ex* 
pressed,  that  the  king  did  intemipi ;  for  I 
think  there  is  ffreat  difference  betwixt  the  one 
sort  of  expression  and  the  other.  An  ill  ooiise<^ 
quence  may  attend  a  good,  and  commendable, 
and  most  necessary  act ;  but  no  consequences 
can  make  an  iU  act  good ;  and  therefore  the 
expressing  the  consequence  doth  not  neices* 
sarily  condemn  or  declare  the  act  to  be  an  ill 
act.  Suppose,  that  in  the  time  of  the  great 
plague  a  man  had  had  a  suit  in  Westminster- 
halT,  wherein  aU  his  estate  had  been  concerned^ 
and  had  said  or  writ,  that  by  the  adjournment 
of  the  terms  by  the  king,  the  proceeding*  of 
Ae  courts  of  justice  in  his  suit  had  received  aif 
intermption,  had  these  words  been  punishable  f 
The  aidQoumnient  was  then  the  most  necessary 
and  commendable  act  that  could  be  lor  the'pre- 
servation  of  the  king's  subjects  in  that  raging 
pestilence ;  and  the  act  itself  being  so  goodand 
necessary,  though  there  were  such  consequenc« 
as  to  that  particular  suit,  the  MTiting  or  saying; 
that  it  had  sach  a  consequence,  such  Bn  in^ 
terruplion,  did  apt,  I  *  coBceivv,  .  com^^mm^ 
4K 


qiwuici>awembkjd, «  malitiose,  adviiate  et 

*  ditiow,^  took  upon  them  *  ad  judicand'  et 

*  ^oensend' '  the  ktn^  and  the  prorogation  of  the 
pariiaaieDt  by  the  king  so  made  ;  and  that  the 
.taayor  and  oommonaity,  and  citizens  of  T^on 
ikm,  BO  in  the  said  common  council  assembled, 
did  giv0  their  voles  and  order  that  a  petition,  in 
the  name  of  the  mayor,  aldermen,  and  com- 
mons of  the  citv  of  London,  in  common  coun- 
cil aasembied,  should  be  exhibited  to  the  king : 
In  which  petition  it  was  contained,  that  bv  that 
proraeation  the  nroaecution  of  tlie  public  jus- 
tice of  the  kingdom,  and  the  making  neces- 
nrv  provisbns  for  the  preservation  of  the  king, 
•ad  his  protestant  solgects,  had  received  inter- 
ruption;  and  that  the  mayor,  commonal^, 
and  citizens  ot*  London,  in  common  councd, 
aa  afbiresaid,  assembled,  maUciously  and  sedi- 
tionslTt  to  tJia  intent  the  same  should  be  dis- 
pened  aniODg  Ihe  king's  subjects,  and  to  cause 
aa  opiaion  tmil  the  king  obstructed  the  public 
jnstioe,  and  to  stir  up  uitred  and  dialike  ag^st 
the  long's  person  and  government,  did  order 
the  said  petition  to  be  printed ;  and  afterwards 
thay  did  print  it,  and  caused  it  to  be  published. 

The  deftndaats  in  their  rejoinder  to  this 
hraacb  set  forth  and  alledee.  That  tlierewasa 
plot  against  the  life  of  the  king,  the  guveiii- 
laeat,  and  the  protestant  religion ;  and  set 
Ihrth  aBthe  piooeedings  upon  it,  the  attainders 
aad  impeachments  of  the  lords  in  tlieTo%verin 
pariianient  depending,  theprockmation  declar- 
ing the  dangers  by  Ithis  plot,  that  they  could 
not  otherwise  in  human  reason  be  prevented, 
hut  by  the  blessing  of  God  upon  the  consulta- 
tions and  endeavours  of  that  gfreat  council  the 
parliament^  and  commaading  a  general  fast  to 
be  kept  in  Londoo  the  32d  of  December,  and 
that  it  was  kept  accordingly  ;  the  proceedings 
in  the  pariiauient  towards  the  trial  of  the  iorc», 
and  preparing  biUs  to  be  enacted  into  laws,  for 
preservation  of  the  king  and  his  subjects 
against  these  plots  and  conspiracies ;  that 
divers  of  the  cttiiens,  k>yal  su^ects,  being 
much  affirighted,  and  troubled  in  their  minds, 
with  die  apprehension  of  these  dangers,  did 
axlubit  their  petition  to  sir  Patience  Ward,  then 
locd  mayor,  and  the  aldermen,  andthecom- 
■hons  in  common  council  then  assembled,  con- 
taining their  fears  and  apprehensions  and  ex- 
pectations from  the  king  and  that  pariiament ; 
did  petition,  that  the  common  council  would 
petition  for  the  sitting  of  that  parliament,  at  that 
tame  prorogued.  And  thereupon  the  mayor 
and  aldermen,  (naming  them)  and  commons  in 
aommon  council  assembled  from  their  hearts 
tsuhr  loyal  to  the  king,  and  for  the  satisfaotion 
af  tae  citizens,  who  had  exhibited  that  petition, 
aad  of  intent  to  preserve  the  person  of  the 
king,  and  his  government,  did  give  their 
fotes,  and  order  a  petition  ehould  be  ezhi- 
kited  to  the  king  in  the  name  of  the  mayor, 
aldermen,  and  commons  in  common  council  as- 
aerabled,  and  set  forth  the  petition  in  the  name  of 
the  Biayor,  aldermsn,  and  commons  ineomroon 
aaundl  aaaemblad  .  in  lute  verba :  Wherein 
Other  thuigs  it  is  oontaiaed,  That  they 
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Ki4g«»  declare  or  euicai  tbe  ad  to  he  ill. 
BUppoie  a  nau  bad  nad  a  biO  dapcading  io 
AiTZliMmtnU  to  be  enacted  fT^iTilba. 
bliog  aim  to  aeJi  hia  land  to  pay  hia  debta,  to 
free  bim  from  a  gaol:  Or,  anppoao  tint 
some  Qoe  of  the  loras  impeacbed  in  tbafc  par- 
liameoi  had  made  a  petition  for  the-  sitdnff 
of  tlie  parliament,  ancl  bad  tberein  expnesMo 
aa  e  reason  and  mond  of  hia  jpetilioo,  the 
like  words  aa  in  uis  Iftition :  What  would 
the  court  have  jndsed  ca  it  ?  Are  not  tlie  cases 
much  the  same  ?  u  they  are,  there  will  be  no 
distinction  of  penona  in  judgment ;  I  am  sure 
there  ought  not.  Perhapa  when  thia  pHition 
was  made,  there  might  be  too  much  heat  in  the 
ninds  of  men;  and  it  is  true  that  healia- 
creaseth  beat,  and  fire  kindlea  fire ;  it  ia  time 
for  all  sorts  to  pow  cool  and  tempeimte,  and  Io 
weigh  and  consider ;  we  are,  or  snould  be,  con- 
aiderinffmen.  This  petition  was  made  n«aNJi€ 
coHtraaicentCf  and  undoubtedly  among  such  a 
aumber  as  the  common  councu,  there  must  be 
men  of  rarietj  of  tempers  and  dispositions: 
But  for  the  greatest  number  of  the  aklennen, 
and  common  council,  think  of  them ;  we  know 
the  men.  many  ^f  them;  can  we  imagine,  that 
Ihey  bad  either  the  least  iU  thought  or  meaning 
towards  the  king,  his  person  or  government,  in 
this  |ietition,  or  the  printing  it?  And  as  for  the 
printing  it,  that,  my  lord,  stands  upon  the  same 
reaaons  and  ffrouods:  For  if  there  be  nothing 
31  or  uulawndin  it  oontMned^  then  the  print- 
ing and  publishiBg  of  that  wluch  contains  no- 
thmg  ill  or  unlawful,  is  not,  as  I  conceive,  ill 
er  unlawfiiL  Printing  is  but  a  more  expe- 
ditious way  of  writing,  and  ia  good  or  bad  as 
the  matter  orioted  is  good  or  bad.  The  de- 
Ibndants  in  their  r^oinder  have  set  forth  thdr 
whole  case,  the  reasons  and  grounds  of  what 
the  common  coimcil  did,  and  the  manner  and 
■Meol  of  their  doing  it ;  all  which  fact  cannot 
he  denied  to  be  true,  but  ia  now  ooofeased  by 
the  demurrer.  It  hath  not,  nor  can  be  said, 
b«t  it  ia  well  pleaded,  and  mogbt  have  been  tra- 
versed and  deniedif  nottrue:  Butitiacon- 
feafed  by  the  demurrer  to  be  true,  andtherdore 
that  must  be  taken  to  be  the  fiMCt,  and  not  aa 

alled^  in  the  repUcation,  and  then  so  taken,  I 
anbaait  it  to  your  judgment 

$,  But  the  next  tmng  considerable  ia,  Who* 
ther  aopposio^  and  admitting  that  if  done  by 
Ihe  body  politic,  it  hath  been  a  miscarriage  or 
a  crime?  Whether  not  being  done  by  the 
body  pohtk,  nor  under  the  common  seal,  but 

Seemioon  council,  whether  thereby  the  being 
the  corporation  shall  be  forfeit 
A  common  council  in  corporations  is  gene- 
rally a  sdect  number  of  the  body  corporate, 
constituted  to  advise  and  aaeist  the  corporation 
in  their  ordinary  afiairs  and  business.  There 
ia  no  certain  rala  nor  measure  of  their  power 
whereia  all  the  common  councils  agree.  In 
gome  oorporations  the  common  council  have 

E Iter  authority,  in  some  leas,  according  to 
several    authorities  by   their    respective 
rters,  where  the  corporationa  are  by  char- 
laoiy  er  by  oualom  or  usage*  whetettae  ou^ 


oliha 


by  praMTipliaB:  l^kiia  aliilM^ 
are  a  subservient  number  of  i 
aadauthoriaedfiir 

And  in  this  case  I  think  the  couK 
notice  of  the  conunon  council  no 
than  upon  the  record  they  appear  to  be.  Th» 
replication  doth  not  say  whai  they  aro,  kmk 
Hould  go  ia  the  daik,  by  intention  aad  pro« 
sumption,  the  best  way  tiiid  metbad  to 
trary  detennination.  The  reader 
the  citizens  and  freemen  are  a  great 
30,000,  and  mora  That  th«c  hath 
out  of  mind  a  common  council, 
the  mayor  and  akkimen  for  the 
and  of  certain  freemen,  nut 
annually  elected  Io  serve  aa 
men,  and  are  called  the  oammoii 
cky ;  that  time  out  of  mind  there 
custom,  that  the  mayor,  aldeivMB,  and 
citixens,  so  elected  to  beef  the 
cil,  according  to  custom,  have  been  M»maaflH 
ed  to  make  by-lawa  and  onlinMea,  far  the 
better  regulation  of  the  public  markelB^  fiv  ap« 
pointing  times  and  placea,  and  aaaasMg  ami 
reducing  into  certainty  wmanaWa  tatta,  iwIb^ 
and  sums  of  money,  payable  fee  staUa  and 
standings  in  the  market:  For  any 
pearf  upon  the  rvoord,  thia  ia  aH  thay 
power  to  do :  non  cohmUU  to  tlie 
they  bare  any  other  ppwtr  or  mtAuri^  < 
lands,  esUtes,  or  anything  elae.  NcBt,if 
which  in  the  refotnder  is  aUedged,  sf  the 
and  power,  be  true,  and  aa  ' 

what  they  did  in  maldng  the 
done  by  good  and  lawful  power  and  i 
and  thencan  benoofience:  Butifta 
ordinance  be  an  offence,  and  an  nnJatwfU 
you  den^  the  custom  to  be  good,  and  say,  the 
custom  Ml  void,  and  againat  law,  and  te  ' 
reason  Ihe  ordinance  illegal.  Thoinfni 
«/a/,  that  they  had  any  power  at  all  to  da 
thing,  and  then  a  ooBMnen  council  to 
without  power  to  do  any  aet ;  and  if  se^ 
can  a  oaroel  or  part  of  a  corporation,  net  an- 
thoriaea  to  do  any  act,  do  an  act  that 
forfeit  P  Suppose  a  particular  com^y,  m 
mercers,  bad  done  this,  couU  this  be  a 
feiture?  But  if  to  avoid  thia  you  vritt  any,  thaA 
the  court  shall  take  notiee  ef  the  ooauBeK 
council  of  London,  to  have  the  managen^  ef 
the  business  of  the  corporation  belonging  la 
them ;  thia  I  think  the  court  cannol  do,  and  I 
cannot  aee  how  posublY  they  can,  aa  a  es 
jujfidaUy  take  ii«»k»  li«*of.  SaproM 
question  had  been  cenoeniing 
tsan,  could  the  court  then,  aa  a  oonrt,  jodi^ 
ciaUy  have  taken  notice  of  the  power  or 
rity  of  their  common  council?  Blr. 
hia  argument  held,  that  there  waa  an 
betwixt  London  and  anodMr  coqioratiail,  «k« 
ceptthat  London  waa  the  biggest  T^enpol 
the  case  of  any  ether  eorporatian,  eoaid  the 
court  judicially  nave  taken  aaliee  of tlidr  aewea 
or  interest,  without  haTiag  it  specially  aai 
forth?  Is  it  possible  thecoartean,  siacelbe^ 
differ  one  from  the  other,  aa  much  aa 
of  renatitMtinBa  da  diffsr,  of 
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tfaiK  iiifv  Iwvdl}!  to^efttnid  two  io  £ii||taod 
<tlMt4oa|preemtlidlrp(^rer8?  Ifit  bad  been 
m€  another  corporatioD,  of  neeeoiity  the  oon- 
MitiiliiMi  of  thecommoii  coancA  must  hare  bem 
•et  forth.  If  yoa  are  upon  a  by-law,  made  by 
•ny  other  than  the  body  politic  itself,  must  hot 
ibe  power  and  authority  of  those  diat  made  it 
ht  abewii,  and  set  forth  m  pleadiDisf,  in  any  case 
-where  there  is  oecaaion  to  use  itf  How  other- 
itiie  eoold  the  oouit  judge  or  determine  of  itf 
te  that  takinif  the  taw  to  be  as  the  other  side 
«ailh,  that  London  dilfers  not  from  any  other 
corporation ;  it  is  no  where  aOedg^  in  the 
■jwifrny,  thai  they  have  power  to  make  by- 
Imtb,  rortheordermff  and  govenin^  the  city, 
ortlMtthe^  fsanbtafTail  thecoiporationinsale 
ktf  diapftrfuon  of  their  lands,  or  nave  the  power 
of  the  common  seal:  tlierefore  when  the 
idi^teoniiflel  aig«elrom  dieae  powers,  their 
fkol^aflMeiting,  diey  argne  quite  out  of  the 
ftoord ;  they  have  no  wtiere  afledsed  or  plead- 
«l  what  they  are,  or  what  power  they  hare,  as 
^ijeyahonld  have  done,  if  they  had  so  intended, 
tb  aa  to  this  particular,  here  is  nothing  before 
^eonit,  notning  upon  record,  to  shew  how 
Which  way  the  body  peptic  should  be  con- 
ned in  these  acts  of  about  350  of  their 
nembers,  called  the  common  council.  Where- 
aaeftl  any'by-laws  or  ordinances  are  pleaded, 
^k»  newer  to  make  tbeee  by-laws  or  ordinances 
is  pleaded,  and  ao  are  all  particular  and  deriv- 
^  aothoffities,  whenerer  occasion  to  plead 
ifcem,  and  nitcessary  they  should  be  ao:  For 
H  is  tiiot,  that  the  other  side  may  and  ought  to 
haal  liber^  to  deny  it,  if  be  aee  cause ;  and 
therefore  it  they  will  have  it,  that  the  common 
ooQnoil  have  abused  some  power  or  authority 
llMy  have,  thereby  to  forfeit  the  corporation, 
Ihey  ought  to  have  shewn  it ;  to  say  that  notice 
•htli  b6  taken  or  it  shall  be  intended  or  presumed, 
ia  in  troth  a  presumption  upon  the  court,  as  if  the 
coartshoukl  take  noticeor,  intend,  or  presume, 
4vhatthe  king's  counsel  would  have,  which  the 
eouit  cannot,  nor  will  do,  more  in  this  than  in 
«lher  cases.  But  supposmg  the  court  vrill 
lake  more  notice  of  London  than  any  other 
caiporation,  and  will  take-notioe  of  the  common 
«awioil  there^  and  of  their  power  and  autho- 
rity ;  and  I  will  suppose,  as  the  other  side  do, 
that  they  have  the  power  of  making  by-laws, 
ef  leaamg,  granting,  and  managing  the  city 
Jaads  and  revenues,  and  of  sealing  with  the 
common-  seal^  and  that  this  they  have  by 
cua.om  ;  then  surely,  say  the  other  side,  they 
have  the  power  of  surrendering  and  forfeiting 
Ae  coiporatkm.  If  I  should  answer,  surely 
•ad  without  doubt  they  have  not,  this  woald 
not  argue  they  have  not ;  but  the  argument 
ahoiild  come  of  the  either  side,  to  prove  they 
have;  they  have-not,  nor  can  produce  any 
<ease  or  opinion  to  prove  it ;  and  the  very 
thought,  that  they  could,  is  so  new,  that  I  be- 
lieve none  can  be  found  like  it.  But  let  us  coo- 
aider  the  nature  of  this  thing  a  little  particu- 
larly :  Though  general  discourses  are  most 
easy  and  Oond,  yet  perhaps  a  particular  in- 
5ttry  myjbeat  diaeover.  •  ^Uhut,  that  they 


have  the  power  ^e  «tfier  aide  ^  tUe^  Imve : 
yet  tiiey  are  not  thie  corporation,  but  a  pait 
oonslitoted  for  these  particular  ends  ^nd  ptlr^ 
poeea,  for  which  they  are  impowered;  Corpo« 
rations  had  their  creations  by  charter ;  tliai 
gives  them  their  being,  and^the.form,  method, 
nnd  power  of  action.  Suppose,  that  the  firat 
eharter  of  incorporation  tnat  was  granted  tb 
London  did  grant,  that  the  citizens  should  ba 
ineorporate,  and  a  body  p<^ttc,  by  the  namfe  of 
mayor,  and  commonalty,  and  citizens :  thai 
there  should  be  a  mayor,,  so  many  aldermetf* 
and  so  many  of  the  dtizena  annually  elected 
that  should  be  a  common  council;  and  that 
^ey  should  have  power  to  xoAt  by-laws,  tj> 
demise  or  grant  tneir  lands,  nnder  the  com^ 
mon  seal,  in  the  name  of  the  corporation.  If 
they  do  any  act  not  within  their  commission,  is 
not  that  void  P  fiSuppoee  a  grant  made  to  thh 
eommott  ooun<nl,  would  not  that  be  voklf 
Suppose  a  grant  made  by  the  common  councO, 
in  the  name  of  common  council  under  seal,  xk 
in  the  name  of  the  corporation,  but  not  undeir 
common  seal,  is  not  all  this  void  P  Tliis  I  onl^ 
instance,  to  shew  that  their  charter  and  an^ 
thority  is  their  power  and  warrant  they  are  to 
act  by:  Did  ever  any  man  hear  of,  or  see  h. 
charter  giving  the  ootamon  council  power  to 
surrender  the  corporation  P  Or  was  it  evel' 
thought  of  before  mese  da^s  P  If  then  no  such 
power  by  the  charter  be  given,  if  they  cannot 
do  it  wifliout  power  given  them,  ahew  me  their 
power,  or  dse  I  thiuc  I  may  conclude,  sui^ 
they  cannot  surrender  the  corporation  vrithottt 
power.  But  th^  common  council  in  London, 
that  is  by  custom,  and  their  power  is  by  cUs* 
torn.  Then  if  the  quobtion  be,  what  is  their 
power  P  His  answered,  what  ^ey  have  used 
and  accustomed  to  do,  that  they  may  do ;  What 
they  have  not  used  or  accustomed  to  do,  tiial 
they  cannot  do ;  for  if  custom  and  usage  be 
the  authority,  that  authority  can  go-  no  former 
than  their  custom  and  usage  goes .  Then  pdt 
the  question,  have  the  common  council  used 
to  surrender  or  forfeit  the  charter  P  Nobody 
can  say  it.  What  reason  then  is  there  for  any 
man  to  say  they  can  do  it  P'  It  is  probable,  that 
the  common  council  in  London  bad  first  th^ 
instittttion  fVom  some  by-law  or  ordinance^ 
though  now  not  to  be  pnMniced,  but  consumed 
by  time.     But  be  it  tliat,  or  any  other  iroa- 

Smed  commencement,  can  it  be  imagined,  thJat 
HMie  that  gave  them  their  original  authority, 
gave  ihem  power  to  surrender  the  oorpora* 
tion  or  forfeit  it  ?  Suppose  that  the  power  giv^ 
them  did  authorise  them  not  only  to  make  It^ 
la^-s  and  onlimiuces  for  the  good  order  aii|l 
government  of  the  corporation,  to  grant. or 
demise  their  lands  and  revenues,  \i\A  had'  sonah 
general  words  in  it  to  act  and  manage  the  mat- 
ters of  the  cor|)oration :  Is  it  nut  against  aH 
sense  to  suppose,  that  that  which  is  deputed  aiM 
constituted  for  the  well  ordering  and  managm^ 
of  the  corporation,  should  have  power  to  sui^ 
render  it  P  Then  as  the  council  of  the  othc^ 
side  argue,  that  becadse  they  may  surrender, 
liiey  may  forfeit.  .  By  the  aamereason,  1  hoph 


by  the  oommoD  council,  and  in  Uie  name  of 
tne  commpn  council.  If  we  may  take  notice 
of  wiiat  is  out  of  the  record,  we  know  that 
tliey  have  in  London  a  greater  asaemUy  than 
the  common  council,  viz.  the  common  hall, 
wherein  the  common  council  are  no  inore  than 
others.  Can  the  petition  of  the  mayor,  or 
mayor  and  aldermen,  in  their  names,  lie  taken 
to  be  the  act  of  the  corporation  ?  If  that  cannot 
be,  why  should  the  petition  of  the  common 
.council  in  their  own  names  be  any  other  than 
their  own  |>etition,  as  their  ordinance  and  by- 
law are  theirs,  and  not  the  corporation's,  12  U. 
7.  35,  26.  9  E.  4.  39. 

The  case  of  corporations  takes  notice  of  their 
power,  as  common  councils,  to  exclude  the 
commonalty,  and  the  rest  of  the  corporation, 
l^e  act  allows  the  common  council^s  ordeno|f 
petitions.  But  where  is  it  to  be  found,  that  it 
was  ever  said  or  thought  on  before,  that  they 
eould forfeit  or  dissolve  the  corporation?  Rep. 
4.  77. 13  C.  2.  cap.  5. 

4.  But  supposing  all  that  I  have  said  against 
me ;  aud  supnosing  the  acts  of  the  common 
conncil  to  be  tne  acts  of  the  corporation,  and 
supposing  those  acts,  viz.  the  making  the  or- 
dinance and  petition,  not  justifiable  or  ez- 
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Imay  aiffue,  if  theycMmol  sufrenderor  Pa- 
nose of  the  corporation,  they  cannot  forfeit. 
Kezt,  these  acts  of  the  common  oouKcil  ace 
•not  done  neither  in  the  name,  nor  as  the  acts  of 
the  corjmration,  nor  under  any  seal ;  but  d«> 
import  m  themselves  only  to  be  the  acts  of  the 
common  council ;  The  ordinance,  that  is  made 
by  the  mayor,  aldermen,  and  commons,  in 
oommoo  councfl  assembled.  The  petition  is 
the  petition  of  the  lord  mayor,  aldermen,  and 
commons,  in  council  aanemoled  :  Their  leases 
or  mnts  are  in  the  names  of  the  corporation, 
andT  under  the  common  seal ;  and  the  oommon 
council  only  ministerial  to  Uie  corporation  in 
.ordering,  managing,  and  disposing  all  for  the 
benefit  and  adrantage  of  the  ooiponitioa,  to 
avoid  the  inconveniency  of  assembhng  the  nu- 
merous body.  But  that  any  thing,  Siat  hath 
but  a  ministerial  power,  for  the  service  and  be- 
nefit of  their  principal,  should  have  power  to 
dispose  of,  sell,  convey,  or  surrender,  and  de- 
stroy their  principal,  is  no  consequence  in  law 
or  reason.  No  deputy,  assistant,  or  baiM,  hath 
such  power ;  if  he  exceed  his  authority,  his  act 
is  void.  Is  it  not  so  with  all  authorities  and  de- 
rived, powers  ?  What  they  do  beyond  their  au- 
thority cannot  bind  those  Rom  whom  they  derive 
it.  Itcanuot  be  the  act  of  the  corporation  ;  for  a 
corporation  cannot  make  a  petition,  no  more 
than  they  can  make  a  deed,  or  subscribe  a 
writing,  except  imder  the  common  seal.  Cor- 
porations cannot  make  a  lease  at  will,  license  a 
man  to  enter  upon  their  lands,  or  do  any  like 
ad,  but  under  their  common  seal ;  nor  can 
they  commit  a  trespass  or  disseisin  but  by  com- 
mand precedent,  or  assent  subsequent,  under 
their  common  seal.  How  then  can  this  be 
their  act  ?  There  is  nothing  in  it  that  imports 
it  should  be  theirs,  nor  ever  intended  to  be  theirs ; 
it  is  not  done  by  them,  nor  in  tlieir  names,  but 


this 


outtbla;  then  themal  point  win  be,  vl 
they  or  eithert»f  mm  are  svch  mi 
or  offences  in  law,  ibr  whidi  the  charter, 
is,  the  very  being  of  the  corporatioo,  almU  W 
forfeit?  lliis  1  call  the  gicat  point ;  foritiuiik 
it  to  be  aa  great  in  consequence  as  iver  9uy  ai 
this  bar,  as  if  Maf^  Charta  were  at  stake  f  Ibr 
in  my  apprehension,  not  only  I  London,  bitt  all 
the  corporatioas  of  England,  and  the  gow 
ment  or  England,  will  be  d<«ply  cooeeraad 
the  question.  For  let  Ui  but  cousidcr  what 
vast  part  of  England  is  ooocerncd  in  the 
porations  of  England. 

.    ^1.)  Ecclesia^ical,  or  mixt,  as  archbisko|H, 
biuiops,  dean  and  chapters,  pamons, 
univeisfties,  colleges,  hospitals  of  all 

(2.)  All  tlie  cities  and  considerable 
boroughs  in  Engbnd.   r 

(3.)  The  very  frame  of  our 
coiicemed  ;  for  one  of  the  estates  of  the 
dom,  viz.  The  Commons  in  Parliament, 
sists  of  knifl^hts,  dtiieens,  and  burgesws  ;  the 
citizenii  and  burgesses  are  usually  chosen  bv 
theui  that  are  free  of  the  respective  cities  ani 
corporations  ;  and  v^here  not  chosen  by 
yet  the  elections  are  generally  under 
power  and  influence,  and  the  i-etum  made  by 
them. 

Perhaps  also  a  peerage  is  a  sort  of 
ration.  Perluipsi  toe  worid  itself,  at 
little  world,  will  no  longer  be  able  to 
heahii  than  the  due  order  and  just 
meut  of  the  se%eral  part«  aiitl  powecs 
are  (Nreservcd,  and  contain  themsdvcs  within 
their  own  bounds.  The  taking  away  or  ini* 
ieebling  any  principal  pail  brings  a  mw^*^ 
and  defonnUv,  pain  ana  disorder  upoir,  and  at 
len^ h  couibunds  the  whok^.  The  laws  answer 
their  ends,  whereof  the  principal  is  the  prosei* 
vation  of  the  government,  which  preserves  the 
laws,  tliey  cannot  subsist  one  without  the 
other ;  therefore  wliatsoever  it  is  that  tends  to 
the  subversion,  or  leaving  at  will  and  pleanire, 
that  which  is  so  considerable  in  our  eovcna- 
ment  as  corporations  are,  oi^ht  to  be-  tho» 
roughly  considered. 

The  better  to  examine   aud  consider  tfaia 
great  point:  in  the   first  place,  the 
given  on  the  other  side  are, 

Fii*st,  That  if  corporations  be  not 
fi>r  their  miscarriages,  they  will  attempt  and 
do  extravagant  acts,  raise  sedition  or  rebeHioa» 
aad  there  will  be  no  adequate  panishment  m 
their  miscarriages. 

In  ansuer  to  this  reason,  I  say,  thai  there  is 
no  illegal  act  that  they  can  attempt  or  commit, 
but  that  they  are  under  the  same  severities  and 
corrections  of  law,  as  any  other  the  king's  anb- 
jects,  not  incorporate,  are.  Though  it  be  trae^ 
that  the  corporation  itself  is  only  a  body  po- 
litic, an  invisdde  body,  yet  the  members  of  it, 
they  are  visible.  If  thev  as  members  of  that 
corporation  commit  or  do  any  unlawful  ael, 
they  are  punishable  ibr  it  in  their  own  private 
capacities  :  if  they  make  any  ordinance  or  by- 
law to  raise  money  unlawnilly  upon  any  ok 
their  members  or  ^rthers,  tho  by-law  or  «9» 
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^tmaotia  void:  if  they reoem or ooDect tny 
BMNiey  by  it,  the  reoeiven  and  collecton  «re 
.to  tomror  it,  they  are  to  bd  aoed  as  any 
other  MilgieGt.  Suppose  a  lord  of  a  manor  or 
market  make  an  umawful  order  to  collect  or 
take  money  from  bia  tenants  or  copyholden, 
er  mireaMnaMe  tolls  in  bis  markets ;  this  order 
is  Toid  in  law,  and  those  that  collect  or  receive 
any  money  by.  it  are  answerable  for  it,  and 
the  parties  griered  bsTe  their  proner  actions 
and  remedies^  and  nerhaps  the  maricets,  or  at 
least  the  tolls  may  oe  seized,  or  forfeit  for  this 
miscarriage.  This  is  the  pronnon  that  by 
Jaw  iamSe  against  such  eiactions,  and  this  is 
just,*  and  adequate,  ami  reasonaUe.  And  if 
«  oomoration  nuide  such  ordinsnce,  by-law, 
or  oraer,  and  thereby  there  is  the  same  receipt 
or  eiaction,  the  subject  hsth  the  same  remedy, 
and  there  is  the  same  forfeiture  of  toll  or 
T^ttT^i*^  as  in  esse  of  any  natund  person,  or 
loid  of  a  manor ;  and  -  the-  proiisions  by  hiw 
made  are  just,  and  ressonaUe,  and  adequate,  in 
Ihiscaseofthe  oorporatioo,  as  of  the  other. 
"The  like  for  any  offence  thatcsnbe  committed, 
at  must  be  done  by  particular  members,  and 
ibey  must  answer  m  it.  And  this  is  no  new 
(Opinion  ;  31  £.  4.  14,  is  express,  that  a  mayor, 
and  commonalty,  or  other  body  politic,  cannot 
commit  treason,  although  all  tne  commonalty 
ido  commit  treason ;  every  of  them  is  a  traitor 
-in  his  own  penon.  I  might  cite  other  autho- 
«itSes  to  this  purpose,  but  they  have  been  al- 
ready cited  by  Mr.  Recorder  m  his  argument; 
and  though  the  counsel  for  the  king  would 
jnakethese  books  to  be  but  some  slight  opinions, 
yet  unlesB  they  could  shew  some  authority, 
hook  or  «se  to  the  contrary,  their  despising  or 
little  valuing  what  they  can  And  no  answer  for, 
iwiU  not  roMer  the  authority  and  constant  opi- 
nions of  our  books  of  less  esteem  than  they 
ought  to  be.  It  is  no  excuse,  if  they  do  an  un« 
lawfiil  act,  that  they  are  membera  of  a  corpo- 
ration, or  did  it  as  a  corporation.  Nobody  can 
say  thk  will  excuse  them  ;  so  that,  notwith  • 
s^juiding  their  being  a  corporation,  they  are  as 
autgectto  the  law,  be  the  offence  treason,  se- 
dition, or  any  other  crime  or  offence,  as  any 
other  the  kii^s  subjects  are ;  efery  particular 
member,  that  acted  or  committed  that  offence, 
is  answerable  to  the  law  for  it.  The  particular 
mcmiberB  tiiat  commit  the  nnlawful  act,  and 
all  that  act  under  thor  authority,  are  subject  to 
ihe  same  law  )u  all  other  the  king's  subjects. 
And  therefore  this  reason,  that  else  there  will 
be  no  pi^nishment  upon  them  adeouate  to  the 
offence,  and  conseouently  a  mischief  and  inoon  • 
venience,  is  but  a  shadow,  and  nothmg  propor- 
tionable to  the  nnschiefo  and  inOonyettiendea 
attendii^  the  position  of  a  forfeiture  of  the 
other  side.  But  consider  the  iignstice  that 
would  be  of  ^e  other  side,  if  this  should  be 
so :  we  know  assemblies  determine  their  acts 
by  the  m^r  vote,  and  great  stnmlinsr  there 
is,  s»  we  too  frequently  see  io  theur  debates 
and  resohitiowh  and  earned  by  mi^jority  of  one 
or  two  votes,  sometimes  by  surprizes  and 
mdvd  managiBiiienty  somrtimes  by  fear  and 


terror :  suppose  an  evil  act  so  csrried  or  ma« 
na^,  is  it  reason  that  all  the  whole  corpo* 
ration  should  be  thereby  forf^t ;  and  thereby 
all  other  men,  to  whom  they  owe  any  debts^ 
must  lose  them,  and  the  many  interests  and 
livelihoods  depending  upon  the  corporation, 
the  customs,  courts,  ofiioes,  and  privileges  be- 
loncing  to  it,  endless  to  enumerate,  shsS  all  be 
nnwrne  and  destroyed  ? 
Secondly,  The  next  reason  that  hath  been 

S'ven  is,  that  it  is  a  ^eral  rule  in  law,  thai 
e  abusing  or  misusing  of  a  feanchise  is  a  for'> 
feiture  of  ue  franchise. 

1  answer,  this  is.  true  in  the  sense  that  the 
books  do  say  it ;  for  if  a  man  misuse  or  abuse 
a  particular  franchise,  he  shall  forfeit  that  par* 
ticular  franchise  ;  but  he  shall  not  forfeit  any 
other,  except  it  be  depending  u|[Mm,  and  inci* 
dent  to  it.  And  the  cases  cited  nrove  notliing 
ferther:  that  when  a  man  hatn  divers  fran- 
chises not  depending  one  upon  another,  and 
misuseth  one  francmse,  he  shall  not  thereby 
forfeit  the  rest,  but  only  that  which  he  mis« 
useth.  39  Ass. p.  34, Br.  Fran.  34.  Andthere- 
fore  the  cases  ated,  where  the  abbot  of  Crow^ 
land,  and  the  abbot  of  St  Albans,  had  hu^ 
chises  of  custodies  of  gaols ;  one  would  not  b* 
at  the*  cost  of  a  commission  of  gaol*delivery, 
the  other  did  detain  in  prison  after  legal  dia* 
chai^,  and  fees  paid,  8  H.  4,  18  Rep.  9,  90, 
b.  S4  £.  4,  b.  Inst  2,  43.  This  was  a  misuser 
of  those  franchises  and  forfeitures.  So  also 
perhaps  if  there  be  a  franchise  that  hath  inci- 
dents to  it ;  as  pypowders  to  a  fair,  pillory  to 
aleet :  an  abuser  of  the  incident,  as  the  Court 
of  Pypowders,  or  the  not  having  a  pillory,  may- 
foriot  the  market  or  the  leet.  If  tne  knrd  of  a 
maricet  take  outrageous  toll,  he  shall  forfeit  the 
market,  Stat  West.  1,  cap.  31,  Inst.  2,  319. 
But  doth  this  prove,  that  if  a  corporation  Imv* 
fairs,  markets,  gaols,  or  leets,  and  misuseth 
any  of  them,  tlmt  the  body  politic,  the  corpo^ 
ration,  ahall  be  forfeit?  If  this  be  so,  th» 
abbots,  they  being  corporations,  in  the  cases 
of  the  abbots  of  St  Albans  and  Ciowland, 
should  have  forfeited  not  only  the  liberties  of 
having  gaols,  but  the  very  corporations  or 
bodies  politic,  of  being  abbots  ;  a  conceit  never 
yet  imagined.  Can  you  say  the  city  of  Lon^ 
don  is  either  dependant  or  incident  to  the 
mariceta  ;  or  on  the  contrary,  thai  the  marjaeta 
are  so  incident  or  dependant  upon  the  corpo« 
ratkm,  that  they  cannot  be  one  without  the 
other  ?  Can  this  be  said  ?  If  this  cannot  be 
said  with  reason,  how  can  then  the  taking  these 
tolls,  admit  they  wese  outrageous,  and  a  fbrf^« 
ture  of  the  market,  forfeit  the  corporation  ? 
The  makinff  the  ordinance,  supposing  thay 
msde  it,  b  nut  the  mean  by  which  they  toeft 
it  Your  books  only  prove  the  abuse  of  n 
franchise,  a  forfeiture  of  that  fhmchise,  or  in« 
cidents  to  it,  and  no  other :  but  the  iaferenca 
in  this  case  is  not  the  forfeiture  of  that  parti* 
cular  fWuicliise,butoftheb«ng  ofthecorpo- 

l  ratk>n  that  owned  the  franchise ;  which  is  a 
plain  noHiequUur^  unless  you  say  the  corpo* 

Iratioii  isiflpdoit  totha  BOfirket    Argumenlf 
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fiaaDfOBenlnilcs  aietlie  noHMiMe, 
0tAf  in  hm  ;  and  thid  this  ■  taeh^  I  hone 
wam^  plainly  to  shew  in  the  diMinrailiin|^  ne 
difcront  native  of  Irancbises  ;  which  1  ahaU 
4q  picseotty,  only  taking^in  my  way  their  next 
IMion  thai  they  offier,  and  answer  both  toge- 
ther ;  which  is. 

Thirdly,  Thai  a  oorporatien  m  a  ftanehke  ; 
that  it  commenceth  by  grant,  and  Ihereihre  is 
IbrleitaUe  and  sarreoidmMe,  as  other  ftan- 
chtsea  are;  and  if  they  be  suitenJerible,  then 
also  are  they  forieitabfe. 

I  do  agree,  that  (rancfaase  is  a  large  ward,  it 
is  of  the  like  sense  of  liberQr  or  pmilege. 
Therelbre  in  Uuo  Wananio,  frauchiMs,  liber* 
ties,  and  prinfegoi,  seem  to  be  of  the  same 
^^nse.  Tobeasnbfect  bom,  and  to  hare  liberty 
/nd  piiYileffe  of  a  fieeman,  and  no  nlkin,iB  a 
yeatfiranAiie;  and  theiefcm  inlaw,  when  a 
TiUam  is  madelree,  we  say  he  is  infranchiMd, 
kn  hath  the  liberty,  and  prifilege  of  bong  a 
frsswss.  An  alien,  be  is  made  denisen  by 
loHons  patents ;  a  person  attainted  is  paidoned  1^ 
Isttws  patents,  and  a  vestitutioD  in  Wood  gnuiM, 


eaUHe.  Br  these  grants  the 
alien  and  the  pcnon  restorea  have  such  fVan* 
«hisss,  liberties,  and  privileges  granted  them, 
^bat  though  before  they  weie  not  capable  to  take, 
iMdd,  or  ei^oy,  or  act  as  natiiral<*born  sobjeets  or 
fteemen ;  yet  hereby  Ihey  have,  such  capacity 

Sited.  Next,  Itbiakitwillbegmted,that 
ftancluse  liberty,  privilege,  or  capacity,  is 
atesuctenderable  or  ImftitaUe,  eamept  only  in 
cases  of  treason  or  felony,  where  they  forftit 
Iheir  lives ;  by  these  instances  this  is  proved 
that  it  is  no  tme  positiott,  that  wbateoever  is 
grantable  is  surrenderafale  $  and  if  surrender* 
able,  ftrfeitable ;  which  is  one  of  the  reasons 
|{iven  by  the  king's  connsd,  winr  a  corpontion 
IS  finrfeilable ;  m  these  ftnnchises  or  privi* 
If^gss  are  by  grant*  and  vet  notsinrenderable  or 
nrieiteble ;  and  this  also  shews,  that  argu- 
msnte  general,  and  from  general  rales,  era 
mast  faOible,  and  fit  only  to  take  weak  appre- 
hffMJnns.  But  ncact,  consider  what  it  is  to 
ha  n  body  politic  or  corporatwn.  A  body 
politic  is  trained  and  constituted  in  anililitnte 
or  likeness  ofa  natural  body,  with  capacity  to 
teha,  hold,  and  eiijoy,  an  act  as  a  natural  body, 
nnd  can  no  more  sarrender  or  forftil  his  being, 
whfle  the  members  of  that  body  are  sobsisting, 
than  a  natural  can  while  alive.  It  is  only  a 
napacity  framed  and  created  in  a  multitude  to 
be  and  act  as  one  person  ;  they  are  incorporate 
and  made  one  body  politic,  that  have  {wwer, 
and  capacity,  or  Inocfaisev  of  acting,  taking, 
holding,  and  graatiu^;  this  is  their  franrbise, 
admit  il  so,  but  diinsrs  fVom  others.  Fran- 
chises and  liberties  of  all  other  natures  are 
and  inheritances  grantable  and  convey- 
from  one  to  another  as  other  estates  are  ; 
this  ia  no  such  thing,  grantable,  .or  transferra- 
hle:  other  finmchises  and  liberties  affect  the 
long's  sulgects,  and  are  privileges  cbaimrd, 
wtoein  the  king  and  the  rest  of  his  subjects, 
not  claiming  the  frandiiae,  are  saors  concerned 
thmiia  ^  of  bting  a  body  peiitie  ^  for  other 


eanvcyaome  provt  nun  tfea 
king,no  Msns  goods,  wnils,  eslMya,  wi«ciiH,«r 
thelike;  or  affect  hiasn>jeets,  as  conrts,  gaols, 
rscmiis  ot  wms,  tairs,  nstsmts,  sno  ma  ■■a  \ 


of  being  a  body  politic  is  only  a  ^^* 
dty  to  be  a  person  capable  of  having  and  bold* 
iogwhat  maybe  graiMed  onto  it,  andof  grant* 
ing  and  acting  as  a  nsonral  bot^,  and 
the  king,  or  other  his  subiedi,  no 
than  giving  capaciy  to  talBe, 
enyoy  what  they  ean  get,  as  ether 
capacitaled  may.  Other  f^nnehisBa, 
and  privileges  are  diMinet  and  aeparafe 
and  d*  any  CM  be  fMtit,  as  it  may  ler 
the  rest  an  net  $  except  inUdente  am 
tenancas.  Butif  tlis  being  of  acsrpstntlan  bn 
fbrMed,  all  their  estates,  tandb,.  fosda  aai 
rhattelsam  gone  at  once:  solhot  ifiunghyoa 
admit  smladl  this  a  liberty  or  ftmwbiBa,  It  in 
nothing  like  in  ite  nature  te  thosothtnga  fsnnp> 
rally  known  and  undentoad  by  the  ninte  of 
ivBiichises  or  liberties  ;  and  genferal  ooylngn 
are  generally  to  be  andwitaod  oif  anoh  ihiiy  •• 
are  ganerallysotaken  and  called,  if  ifaeit  woia 
besuchtfrsat  and  apparent  diflhmnoe  bolniat 
this  of  ttio  boing  a  oody  poKtic,  auppasin^  it 
bsing,  in  a  general  and  large  sener,  a  hanidiisil 
liberty,  or  privilege,  and  oOier  parttoiwfiwi^ 
chises,  admitting  that  which  is  said,  that  lfa» 
misuser  of  a  franchise  is  a  fcv^bitan,  bnida 
generaJlT  trae,  yet  it  is  not  in  every  paitiaMhtf 
true ;  wnere  there  is  such  appaient  didhsesian 
and  reason  to  distinguirii,  as  betwixt  the  bein^ 
of  a  corporation  or  a  body  politic,  wbteh  is  only 
a  capacity,  and  other  particuli^  Uraacyna, 
wbten  are  eststes ;  there  is  also  apparsntrak^ 
son  to  distittgaish  betwixt  one  Oiw  lh»e4lwv 
diey  being  so  much  differing  one  Unm  tha 
other  in  nature  and  reality.  But  next,  that  ftsn 
was  never  taken  in  Uw  to  be  such  a  franehisa^ 
liberty  or  privilege,  as  was  comprehended  ob^ 
der  the  geuCTal  meaning  of  franchise  or  iihsrty  t 
byStot.  ofGlost'6E.  1.  luL  9.  878.  Witt 
vrere  to  go  to  all  sherifls  fbrty  days  befora  thn 
Eire,  of  general  summoiis  for  all  to  conseinat 
the  Eire  to  claim  their  privileges ;  snd  thn 
second  day  of  the  sitting  of  the  jnstioes  in  Bisn 
a  proclamation  made  to  the  same  porpsae.  In 
the  comment  upon  that  statute  it  aBpeas% 
Inst  9.  S81,  232,  that  if  the  party  did  net 
appear,  his  franchises  were  seised  into  the 
king's  hands,  nomine  duirictioni$  ;  and  if  mvt 
replevied,  sitttnff  the  Eire,  tb^  wera  fbrfhit  or 
lost  for  ever.  If  the  party  did  appear,  and  did 
not  claim,  then  they  were  lost  fine.  ever.  In  all 
the  proceedings  in  Eire  there  is  no  soch  thing' 
can  be  found,  that  the  corporations  did 
and  make  claims  to  their  being 
bodies  politic,  or  that  ever  any  wera 
if  it  be  seizable^  into  the  king's  hands, 
was  forfeit  for  that  churning.  Futeher 
Heyward's  C.  Ptdm.  491.  It  appears, 
the  dean  and  cha|rter,  thera  surrendered 
charter  and  all  thcirmanors,  lands, 
privileges,  franchises,  and  hentttaments, 
ritual  and  temporal,  and  thia  wiUi  intent  sn 
>,  thai  tkcra  ttight  bn  » 
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;  as  it  TCcitM  iu  tlie  letters 
vwm  ue&km.  In  diis  eatfe,  Rep.  3 
75.  And,  2. 190.  Jone»tai.  resolved,  thai  by 
iUb  Mwraider  tfie  old  oorfMratUm  was  not  Mir- 
ModnrcKL  Tine  judgment  doth  eoncliide,  aod 
Most  be  giwen^  either  becanse  by  the  word 
fianohiae,  and  the  other'  geaeral  words,  the 
teiiohiseofbetDjr  a  eerpoiation  was  notoom- 
ppshendcd ;  or  ttthe  word  is  sufficieat,  and  did 
^emprise  il^  that  it  eoidd  not  by  law  be  sorren- 
This  i  think  sufficiently  shews,  that 
were  in  hiw,  as  peraons  natural  are, 
in  iihe  manner  cteimed ;  and  that  the 
hakiff.  a  body  pditic,  oroorpofition,^va8  not  to 
be  ewkned,  eomvrised,  or  meant  widitn  the  ge- 
neral word  irancliises,  no  more  than  the  lib^ty 
er  ftaaddse  ofdeniaea,  or  manumission.  Next 
pa  inslaBoe  can  be  given  of  any  seizure  of  any 
Wfoitttion,  or  body  pofittc,  for  any  forfeiture : 
aeiauie  of  their  hberties,  or  putting  officers 
Vff&n,  them,  is  quite  another  thing,  as  I  shall 
ahew  presently :  as  that  these  general  sayings 
ia  law  bookSf  that  misuser  ef  a  franchise  for- 
feits the  franchise,  neither  in  law  or  reason  ex- 
tendr.t^  the  beii^  of  a  body  poHtio  or  oorpo* 
jratkni,  but  it  is  applicable  only  to  partkralar  fran- 
ciMses4if  other  natures ;  and  the  other  reason, 
that  that  wliioh  is  grantable  is  forfeitable,  is  as 
ftihcwwis,  as  before  appears. 

3,  A»  forlhe  records  cited  to  mrove,  that  the 
aomaratian  or  body  politic  may  be  forfeited,  I 
wsuAlate.  those  that  are  most  eHectiTe,  and  do 
liienr'right  therein. 

*  IwhaMip^  Dennis,  nmyer  of  Sandwich,  P.  9. 
Bb  1.  and  three  more^  were  attached  to  answer 
^  J>smiBo-  Rcgi  de  placit»  trans^'  et  unde  Ro- 
^barHai  da  Stokho,'  shenff  of  Kent,  «quiseo' 
^qnilnr  pro  ipep  Re^,'  complains,  that  he 
ImI  seat  his  baiUffs  ^laming  them)  to  ma&e 
oaortioa  of  the  king^  wnt,    <  in  ViUa  de 

*  Staaore,  mm  est  Baionia  domini  Regis,*  and 
Ihaft  the  deraodants,  with  swords  drawn,  tocdc 
aaniy  Ibe  king's  •writ,>  and  trod  it  under  their 
feet,  and  would  not  sutifer  it  to  be  executed ; 
Vwiflediait  inisd  deterioratus  est,  et  damnum 
fkahetadVateatiam'dOOOmiurks.  The  mayor 
appears,  tod  pleads  to  the  jurisdiction,  ^bat  he 
•ogiit  nal  to  answer  tkis  matter*  except  in  the 
«DWt  of  Sfaipway.  The  sheriir  replies,  that 
Staaeteii  the  kinff^  barony,  beiobgmg'  to  ttie 
havOny  of  St  Austins,  and  relies  upon  a  record 
bcAre  justices  in  Eire,  where  an  amerciament 
apoa  that  ViUa  was  fbnaerly  set  The  mayor 
ssftwrtk  U»  plead  orer.t  Then  a  day  is  given 
aver,  then  it  is  ebtered  thus :  ^  Fosteaq;  coram 
^  tomiao  Aege,  et  ejus  Condi',  quia  Barones 

*  6eV  Cinq;  Forts,  neo  aliqui  afii  in  Regno 
t-aaslro^possint  damare-talero  libertatem,  quod 

*  aoa  respoaderent  Domino  Regi  de  eontemptu 
*»aibi  faet%  ubi  Dominus  Rex  eas  adjomare 
^  valaerit ;  et  quia  predict*  Barones  non  prottt<- 
^  temntaliquas  €bartas  a  Regibus  conte^as,  in 

*  ^ulbus  nen  fuit  excepta  R^ia  Dignitas,  con- 
'aideratum  est  quod  respendeant;  et'quia  ie 
^  Btfendants'  would  not  answer  any  otherwhere 
l^api  ia4$hlpway,  ^  censideratoni  est  quod 
^ihakcaattii  i%  defensSonem,  pro-ceurtcUr  die 


'  piudict*  IVansgr*  eft  CAitempt*.  St*  qma* 
^e  said  John  Dinnis  is  oonricted  of  the  sbM 
offence,  and  Ihe  faot  of  the  mayor,  in  dMMM 
thii^,  which  touch  the  commonalty,  is  the 
fact  of  the  commonalty^  '  eonsideratum  efeC 

*  quod  CSommunites  de  SamMch  amittat  Libei^ 

*  tatem  saam.  See.'    Then  fbllows   « Ptaieai 

*  in  pnesentia'  <^tlie  bishop  of  Bath  and  W^ls^' 
then  Chancefiar,  and  others,  ^cnm  Asaenstf 

*  RetpSf  an  agreement  betwixt  the  abbot  of  UU 
Anstms,  the  men  of  Staaore  and  Saadlrick^ 

*  de  omnibus  contentionibus.'  And  then  goes  a 
lonff  agreement  betwixt  the  abbot  and  the  nteu 
of  itodwich  and  Stanore,  coaoeming  dieir  jil« 
riadictions  and  courts,  *  Et  si  afiqaa  para 
'  eontra  ooaeordantiem  iBara  ire  rel  fkccre,' 
'  alia  pars  habeat  suam  recuperare  per  brerd 

*  Domini  Regis  de  Jndiem  caeantc  de  istoRe-^ 
^  eordo.  Et  pro  hao  prsediet'  homines  vadiaat 
'  prsedict'  Aboati  lOO  marks,  which  the  abbot 
remits  for  ^  10  doKis  Viai,  prstir  SO  marks,*  t^ 
be  paid  at  theffeast  of  St  John  theBkiptk«« 
This  k  the  record  at  lai^ ;  and  for  the  extraci 
in  the  coUectioas  at  lineofadVInii,  whether  H 
be  of  this  recard,  or  any  execution  that  wcAf 
out  upon  it,  noft  comtat:  but  that  I  tliildtit 
ooold  not  be  upon  thia  record ;  fW  the  reaofiA 
ianot  30  marks  annuaiimy  as  the  abatraet  is; 
and  the  entry  of  the  Ttdetur  at  the  coueforfctuj 
*qnod  Judidum  extendit  oonfra  Paroned 
^  quinqne  Portuum,  et  coram  Liberates,  of  ibOii 
^  Tidetnr,'  that  is  net  my  lerd'HaIei^#'note/nor 
doth  it  appear  whose  it  was.  Oat  of  tins-  re-' 
oordhon^  can  a  man  infer,  that  a  corporatioa 
shall  be  forfeit  for  the  miscarriage  of  the  mayo^ 
or  officer  ?  How  doth  it  apoiear  from  hcpee» 
thatthejr  should  lose  or  forfeit  their  beih^  i 
corporation?  Bj amittat Uberivtem tSt) Hi^ii 
meant  thereby  is  their  liberty  in  Stanore,  or  HbH 
liberty  they  claimed  to  be  impleaded  in  the 
court  of  l^pway  ;  and  the^  note  in  the  extrai^ 
^  Tidetur  quod  Judicium  extendit  versus  Ba^ 
<  roaes,*  must  be,  I  think,  taken  to  be  as  ta 
thdr  libgrty  in  Stanore,  or  to  be  sued  only  in* 
the  court  ofShipway.  I  hare  taken  the  more 
notice  of  this  record,  because  it  hath  coaUte* 
nanee  of  a  judicial  proceedhig  ;  but  as  to  d| 
the  other  records  eiled, 

A  writ  to  the  sheriff  of  Gtoucester,  Tedffnff; 
that  the  king,  for  injories  and  contemtvts  dooa 
!>▼  ike  mayor  and  commonalty  i»f  Bristol,  the 
liberty  of  that  ville  by  Bartholomew  de  Bad-* 
dlesmere.  Gustos  of  that  Tille,  into  bis  hands 
had  seized.  6  £.  1^.  R.  CI.  m.  5.  The  writ 
commands  the  sheriff,  that  the  Gustos  should 
have  the  execntiott  of  writs  as  the  mayor  and" 
baififfa  used  to  hare.  And  m  the  ^es  of 
Henry  theThird,  Edward  the  First,  Edwardthe 
Second,  and  Richard  the  Second,  there  wera 
frequent  seizures  of  the  office  of  mayor ;  and 
the  kings  did  put  in  a  Gustos  ii^  the  place  of  a 
mayor,  or  marae  a  mayor,  and  these  are  caBed 
seizures  of  liberties.  ' 

King  Henry  the  Third  put  m  a  Gustos  over 
London,  which  continued  t3l  'die  54th  of  hia 
reign,  and  then  waa  taken  off,  and  the'  city  re- ' 
storedtoindectroir;.  49'fi.a.       --         h*  ^ 


The  Pirdon  umI  Restitntioo  altered,  aod 
tfaerelnr  K  is  recited,  that  the  prooeediiigB  were 
«poD  the  statute,  and  the  jodgment  was,  that 
fyr  the  first  offence  they  should  forfeit  1,000 
marioi ;  lor  the  second  2,000  marks ;  and  for 
the  third  offence,  that  the  liberty*  should  be 
■wed  19  Sept.  16.  R.  3.  Lib.  H.  fol.  879.  a. 
tifri  supra. 

The  Statute  28  £.  S.  cap.  10.  enacted.  That 
the  mayor,  sheriffs,  and  aldermen  of  London, 
which  nare  the  goTemanoe  of  the  same,  shall 
eaoae  the  enrors,  defaults,  and  misppiBons  in 
and  about  the  same,  to  be  corrected  and  re- 
dressed finom  time  to  time,  upon  pain,  that  is 
to  say,  to  forfeit  to  the  king  for  the  first  de- 
liMilt,  1,000  marks ;  for  the  second  default, 
2,000  marks ;  and  for  the  third  default,  the 
firanchises  and  liberties  of  the  city  shall  bo> 
seized  into  the  king's  hands.  And  that  the 
trial  of  these  defamts  shall  be  bjr  in<(ueats  of 
foreign  eounlnes,  and  the  pains  lefied  upon  the 
mayor,  sheiifis,  and  aldermen..  Upon  this 
Statute  wsie  the  proeaedmga  of  R.  2.  grounded. 


of  the  Items  cT 
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Edward  the  first  put  in  a  Gustos,  and  oooti- 
Miedso  to  do  till  the  24th  year  of  his  reign, 
and  then  was  taken  off.    15  £.  1. 

The  14th  of  Edward  the  Second  aseizore  of 
tiie  office  of  mayor  by  Henry  de  Staunton,  and 
bis  fellows,  justioss  m  Eire  in  the  Tower,  and 
mayors  put  m  by  the  king  till  the  20th  of  £d« 
ward  the  Second,  and  tMU  restored :  but  far 
^lat  of  Richard  the  Second,  give  me  leave  to 
digress,  and  give  you  the  state  of  it  out  of  the 
oity  registers,  which  are  more  full  than  thcaw 
cited. 

Awritfirom  the  king  to  the  mayor,  sheriffi^ 
and  aldermen,  commanding  them  to  come 
wiih  twenty-four  principal  citizens,  before  the 
king  and   his  council    at  Nottingham,    *  in 

*  crastiDO  Sancti  Johannis  Baptist  tunc  prox 
«^'  and  to  bring  sufficient  authority  from  the 
«omnMNialty  to  answer  such  things  as  should 
be  oUected.  16  R.  2.  July  22.  Lib.  H.  fbl. 
269.  b.  City  Reg.  They  appeared,  and  had  a 
letter  of  attorney, '  ubi  pro  diveiBis  defectionibus 

*  in  Commiasione  sua  sub  communi  Sigillo,  et 
*alits  de  canais,*  the  mayor  and  sberiSswere 
disdMised  of  their   offices,  and  committed 

*  lUfersiB  Prtsonis ;'  and  afterwards,  the  first  of 
July,  sir  Edwssd  DaDingrigv,  made  Custoeby 
the  long,  came  to  the  Guildhall,  and  his  com- 
nissioo  being  read,  he  was  sworn  before  the 
aldoroMD,  *  secundum  cpiod  Miyores  antejurare 

*  Bokbani ;'  the  long  also  made  the  sherifb,  and 
they  were  abo  sworn.  This  is  also  entered  in 
the  City  Register.  Lib.  H.  fid.  270.  b. 

Itai^ean  that  the  king  first  swore  the  Costos, 
aad  the  sherifib,  to  be  true  to  him,  and  also 
turned  out  the  aldermen.  And  that  the  pro- 
eeedbifl|B  were  befiyre  the  Duke  of  Gloucester, 
aad  ouer  lords,  by  a  commission  to  inquire 
of  aO  defiuilts  in  the  mayor  and  sherifis,  in  the 
well-goveming  of  the  city,  awarded  upon  the 
•titute  made  by  the  Idnn  grandfather ;  and 
that  they  were  oonricted  by  their  own  confes* 
and  thereupon  the  nberty  of  the  city 


The  odier  side  hnve. 
upon  another  seizure 
the  city  of  Cambridge. 

A  great  riot  connnitlBd  by  the  towB  upon  dit 
unireraity,  heard  in  partianifnt  bjr  way  of  pe- 
tkMin,  and  form  of  attidea  ezhmifted  by  ibe 
scholars  against  die  mayormid  hailifEL  Upm 
readboig  ot  which  it .  was   '  .   •     ^ .. 

YV  hat  they  eould  say,  why 
not  be  seized  ?  Afler  many  shifb  tb^ 
themselves  to  the  king^s  tatercy.  Hie  loa^ 
thereupon,  by  common eonaent  m  pair— in, 
seized  the  same  liber^  into  his  hanoB,  bmAr^ 
said,  and^hcn  granted  (fivers  lilMilkii  to  die 
universities,  and  certain  libertiea  ibc  loif 
granted  to  the  said  mayor  aad  haifift,  anA  •> 
creased  their  former.  Tlieseare  tfaeoMftaib- 
stantial;  itwouldbe  too  tedioaz  to  rrpeHA 
for  there  have  been  in  thoaeikya,  bntaotian 
many  like  seizures  of  liberties,  as  thcae;  mk 
genoral,  but  nothing  particalar  to  oar  pnr^ 
and  though  not  cited,  I  shall  aba  wwlkinthw 
in  Crook.  5  R.  2.  Rot.  Plw.  N.  45.  Ixat  4. 
228. 

Certiootfi  tothemayor  afPidi;  Acy  is- 
obeyed  the  writ,  and  gareaciirvy  wwdsO.L 
252.  Tyndal's  Case ;  aad  thwaunoa  Mr.  Stj 
cited  two  cases  of  seizures  ^d^ttbalaeB.  Ike 
bishop  of  Durham  had  contemned  the  king^s 
process,  and  inijprisoned  the  mcaaeaser.  Mn 
information  exhinited  against  ham^ 
proved ;  and  adjudged  he  ahooU  say  a 
*  etquod  captatur,"  and  aboohl  loeebia  Urn 
for  his  time ;  hecause  *  jnslmm  cflt  ^nad  in  od 
'quod  peocat  m  eopuniatur.*  SSE.1.  Bat 
101.  Another « in  Banco  Com  V  a  pruUhain 
awarded  to  the  biahop  of  Norwich;  aad  be  ex- 
communicated the  natty  that  brov^fat  die  writ ; 
21  E.  3.  Rot  46.  the  party  biaagte  U 
adiudged  against  the  whop,  that  Us 
raaties  should  be  seized  aU  he  ab 
party,  and  satisfied  thekingfbr  hm 
and  that  the  party  shouktreoovcr  10,0001 4* 
mages.    1  answer  to  them, 

(1.)  That  they  were  all  above  300  yeas  if* 
except  that  of  16  R.  2.  which  ia  aUveS9C 
and  no  such  thing  ever  was  done  siiioe ;  ate 
stress  or  weight  can  be  given  to  auob  pro- 
oeedingsf  To  what  rules  orlaw,  ain»  knsvi 
orprad8ed,can  webring  dicae  prooaediDri^ 
Are  they  now  legal  preoedema  fiv  the  ui 
things  to  be  done.  The  writs  out  af  tfacoU 
records  for  the  ship  money,  aad  the  knigbt- 
hood-money,  had  as  spopd  records  to  vaina 
them,  and  much mlire  plain  to lAie  porposetlm 
these.  The  preoedeiits  of  Edward  the  2nd  «tf 
Richard  the  2nd,  either  of  their  ttvea,  ar  of  dMi: 
deaths,  or  of  the  Uvea  or  dea^  of  aome  of  ^ 


judges  of  those  days,  ought,  as  I  conceive,  tt>be 
no  examnles.  And  for  U.  3.  E.  1.  £.  2.  ni 
R.  2.  and  those  times,  they  were  times  of  groi 
troubles  and  disorders ;  and  what  was  tba 
doners  no  rule  or  precedent  far  this  caart, « 
any  other  court  of  justice  to  go  by ,  ankas  bf 
latter  times  allowed  or  approved  No  lav* 
book  or  report  of  any  judidal  pmcgcdinp 
of  £.  2.  or  of  £.  3.  or  asy  latlcr  bselL 
I 
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ef  laif,  that  I  bare  yet  heard  i^T,  or  met  with,  r  franchises,  which  they  by  former  grants  or 
(an(l  I  doubt  not  but  if  there  had  been  any,    ~  ~^  ^    *     .       •  •,     . 

the  kingf's  council   would  have  made  use  of 


them)  hath  ever  giren  so  much  credit  or  coun-    confirmed  in  like  manner  by  S  H.  5,  cap.   i. 


finance  to  these  proceedings,  as  to  take  any 
notice  of  them.  To  make  use  of  old  reconfs 
or  precedents,  the  grounds  or  reasons  whereof 
cannot  now  be  known,  to  subvert  any  law  or 
government  established,  is  neither  advisable  nor 
CommcndAble.  But  for  further  answer  to  them : 
(2.)  As  to  that  of  16  R.  2,  that  you  see  is 
grounded  upon  the  statute  28  £.  3,  c.  10,  and 
can  signify  nothing  to  the  present  purpose ; 
for  there,  according  to  that  statute,  they  con- 
demn the  ma^or,  sheriflb,  and  aldermen,  upon 
their  confession,  that  they  had  mis^vemed 
the  city.  The  mayor  and  sherifis  being  com- 
mitted to  prison,  and  this  done  before  dukes 
and  earls,  by  special  commission  to  that  pur- 
pose appointed,  and  convicted  by  their  confes- 
sion, for  the  Orst,  second,  third  offence,  aTl  at 
once,  is  this  of  good  authority  in  law  P  And  for 
the  others,  that  of  £.  2,  was  before  justices  in 
Eire  at  the  Tower,  the  office  of  mayoralty 
seized  into  the  king's  hands,  and  replevied 
'frotn  year  to  year.  And  that  seizm'e  that  was 
made  by  king  £.  1,  for  what  reasons  or 
grounds,  or  by  what  sort  of  proceedings,  doth 
9 ot  appear ;  all  that  doth  appear  of  it  is,  that 
de  facto  Custodes  and  Mayors  were  put  upon 
the  ci^$  but  quo  jure,  who  can  tell?  Vfe 
know  these  times  were  times  of  trouble,  in  the 
barons  wars.  The  barons,  Simon  Mountford, 
earl  of  Leicester,  being  their  general,  fought  a 
battle  with  the  king  at  Lewes,  and  took  the 
king  and  prince  Edward  the  first,  both  prison- 
ers. 48  H.  3.  The  barons  difiering  among 
themselves,  and  the  earl  of  Gloucester  joined 
with  t^e  prince,  who  got  out  of  prison,  ano- 
ther battle  was  fought  at  Evesham,  and  the 
great  earl  Mountford  slain  ;  49  H.  3,  and  then 
at  Winchester  by  parliament  all  his  party,  and 
the  liberties  of  the  city  of  London  seized ; 
and  in  such  times  as  these,  and  which  followed 
in  E.  1,  £.  2,  and  R.  2  it  \%  not  to  be  marvelled 
if  there  were  many  seizures  and  custodes  put 
on  the  city  ;  it  is  more  a  marvel  they  were  not 
desti'oyed.  The  statutes  made  in  these  times 
shew  not  only  the  disorders,  but  that  the  liber- 
ties were  greatly  infringed,  or  else  there  would 
not  have  teen  statutes  to  confirm  them  ;  whe- 
ther the  inftingfing  or  seizing  were  the  cause  or 
effect,  is  hard  to  know  ;  but  just  before  in  those 
times  there  were  undoubtedly  many  extrava- 
gant acts  of  all  Slides,  which  produced  Magna 
Charta,  made  the  9  H.  3,  for  confirming  of  the 
liberti^  and  privileges  not  only  of  London,  but 
of  all  other  towBS ;  and  after  tfiese  times,  in  the 
three  reigns  of  the  three  succeeding  kin^s, 
iiow  many  other  statutes  for  confirming  the li- 
Iberties  and  privileges  of  the  cities  and  towns 
were  made,  1  H.  4,  cap.  15  ?  The  penalties  and 
forfeitures  imposed  by  the  statute  28  £.  8,  cap. 
10,  upon  the  city  of  liOndon,  put  into  the  same 
condition  with  other  cities  and  boroughs,  as  to 
penalties  and  seizures.    A  statute* confirming 


confirmations  had,  viz.  4  H.  4,  cap.  1,  con- 
firmed in  like  manner  by  7  H.  4,  cap.  i.  Agiun 


Again  confirmed  by  statute  of  2  H.  6,  cap.  1. 
By  which  it  appears  what  a  sense  and  metnorT 
they  bad  of  the  seizures  that  had  been  of  their 
lib^es  and  privileges,  that  they  never  thought 
them  sufficiently  confimied  ;  *but  they  were 
sufficieDtl3r  confirmed  ;  for  from  the  time  of 
R.  2,  to  this  day,  we  do  not  find  any  seizure 
of  any  liberties  o^ranchises,  or  Custo»  made  or 
put  upon  them .  That  which  was  in  those  days 
of  violence  done,  shew  them  the  worst  of  times, 
but  are  no  precedents  for  the  best.    But  next, 

Supposing  and  admitting  these  records  of 
these  times  of  good  authority,  and  as  authentic 
precedents  as  can  he,  they  are  so  far  from  prov- 
ing against  me,  that  I  hope  to  make  it  most 
plainly  to  apfiear,  tha^  they   are  strong  and 
plain  authorities  and  evidence  against  them, 
and  fi)r  me.     It  is  ordinair  in   disputing  or 
arguing  to  lose  the  point  disputed  or  argued. 
That  1  may  not  commit  so  ^eat  an  error,  but 
may  evince  and  make  plam  what  I  have  af- 
firmed, give  me  leave  to  look  back  to  the  in- 
formation and  replication,  and  from  thence  to 
make  the  points  that  we  argue,  single,  clear, 
and  open.    The  information  tliat  saith,  Uiat 
we  usurped  upon  the  king  to  be  a  corporation 
and  body  politic,  but  in  truth  are  none.    The 
bar  sets  forth  the  title  to  be  a  corporation  by 
prescription,  time  out  of  mind.    The  replica- 
tion, that  endeavours  to  avoid  the  bar,  by  al- 
lowing that  we  were  once  a  corporation  law- 
fully ;  but  that  by  our  miscarriages  we  hav« 
forfeited  our  being  a  coiporation,  and  thereby 
became  none,  and  afler  that  usurped  to  be  one. 
So  that,  that  which  the  other  side  maintains^ 
is,  that  by  our  tnis-feasances  we  have  commit- 
ted a  forfeiture  of  our  old  lawful  and  rightful 
corporation.    This  1  deny  ;  the  affirmation  is 
upon  them  to  prove,  and  they  producing  no 
record  tliat  expresses  any  such  'forfeiture  of  ^ 
corporation,  but  only  records  generally  saying, 
that  tbe  liberties  should  be  forfeited  or  seized, 
tlie  question  is,  what  the  meaning  is  in  tlicstf 
old  records  of  forfeiting  and  seizing  liberties  ? 
Mr.  Attorney  was  pleased  to  take  it,  and  so 
did  Mr.  Solicitor,  as  1  think,  that  forfeiting 
and  seizing  were  much  one.   I  shall  not  disput« 
that ;  but  whether  in  any  of  those  records  th« 
corporation   or  body  politic   were   by  these 
words  taken  to  be  forfeited  ?  Mr.  Attorney  was 
so  careful  to  avoid  the  consequences  of  a  for- 
feiture of  a  corporation,  which  are  so  ^^eesX  and 
destructive,  that  he  would  not  by  a  judgment 
in  Uuo  Warranto  against  a  corporation  have 
the  corporation  determined,  no  more  than  he 
would  by  the  forfeiture  ipso  facto  have  it  de- 
terminecf,    but   that   thei-e   should   be    8om« 
sdzurcTrnto  the  kinff's  bonds ;  but  what  that  is, 
or  how  to  be  uncferstood,  I  cannot  imagine.  - 
•For  if  the  corporation  be  not  to  be  dissolved' 
and  determined,  in  whom  should  it  rest'  or 
remain  afler  such  forfeitures,  or  during  such 


YOI.,  Yllli 


}p  an  the  cities  and  boroog^  A«  UbfltJiv  a«d    seiznce  ?  8b«ll  it  al\«r  f orftdturf  rsttaiit  in  thr 
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B^me  persons  that  it  was  in?  SbiJl  it  subsist, 
five,  and  act  as  before?  or  shall  it  be  in  limbo 
patrum^  or  in  nubibu$  ?  Is  a  corporation  trans* 
ferrable  to  any  other  person  or  persons  ?  Can  a 
corporation  be  conveyed  or  transferred  ?  That 
is  impossible ;  and  so  it  appears  in  the  dean 
and  chapter  of  Norwich  case,  and  Fulcher 
and  Heyward,  and  1  Inst,  in  the  case  of  the 
Homage  Ancestral  before  cited.  That  a  cor- 
poration is  not  transferrable  from  one  body  of 
men  tO  another;  therefore  the  king  cannot 
y(^ibW  have  it,  nor  can  he  mnt  it.  Ay,  bat 
«aith  Mr.  Attorney,  it  shall  he  seized,  and  in 
die  king^s  hands;  what  is  meant  by  these 
words?  How  can  it  be  in  the  kiiu^'s  hands, 
U  not  transferrable  ?  Next,  what  shiUl  the  koig 
4o  with  it,  shall  he  grant  it  to  otliets  ?  No,  that 
is  impossible ;  by  the  cases  cited,  it  so  appears 
Ae  king  may  make  a  new,  but  he  cannot  grant 
an  old  corporation,  because  not  transferrable. 
Then  if  he  cannot  ^^rant,  if  it  be  not  transfer- 
table,  if  a  corporation  or  body  politic  be  by  law 
Ikamed  in  similitude  of  a  natural  body,  then  it 
is  no  more  transferable  than  a  natural  body  is. 
The  bod^  politic  cannot  be  taken  out  oi  the 
hands  ot  the  persons  incorporate.  From  hence 
then,  if  this  be  so,  it  will  follow  of  necessity, 
that  the  oorporatiop,  if  it  cannot  b^  transferred 
%o  the  king,  or  by  the  kine's  grant,  out  of  thu 
^^ersons  in  whom  it  is,  tooth6i*s,  it  must  remain 
where  it  is,  or  be  dissolved.  Next,  that  which 
I  shall  shew  is. 

That  by  the  words  forfeiting'  and  seizing 
liberties  in  those  old  records,  it  cannot  be  meant 
forfeiting  and  seizing  a  corporation  or  body 
politic ;  they  stiQ  continued.  Cut  that  which 
IS  the  true  sense  of  th^se  \>ords,  forfeiting  and 
seizing  liberties  in  tliose  records  was,  if  the 
abuse  or  misuse  were  of  a  particular  franchise, 
as  of  courts,  prisons,  markets,  or  the  tike,  the 
Ipng  had  tliem  forfeited  to  him.     If  the  aluise 

were  by  a  corporation,   they  acted  by    their 
active  parts,  by  their  mayors,  bailifis,  shcriHs, 

coroners,  or  the  like ;    the  kin^  seized  these 

olEces,  turned  the  corporation  olhcers  out,  and 

put  others  in  their  places.    Tbis  was  the  course 

ui  the  Eires,  where  these  seizures  in  tliose  days 

usually  were :  Bat  for  seizing  corporations  as 

forfeit,  there  hath  been  no  instance  of  it  in  any 

lime ;  but  the  contrary  is  most  evident.     For 

ibe  corporationfB,  notwithstanding  the  supposed 

forfeitures  or  seizures,  remained  still  in  beig ; 

and  this  is  cYident  even  to  sense.    The  seizures, 

liiat  have  been  mentioned,  hare  been  ot  Lon- 
don,   Bristol,    Gloucester,   Cambridge,   and 

^inqne-ports,  Ipswich,  and  Winchester. 
I  offer  to  your  consideration,  whether  these 

odes  of  London  and  Bristol,  Gloucester,  Cam- 
bridge, and  also  the  Ciuque«ports,  e?er  since, 

bavenot  continually  in  all  pleadings,  claims,  and 

titles,  made  themselres  a  title  by  prescription  ? 

Are  Uiey  not  by  prescription  to  this  da^'  ?  Bo 

^ey  not  claim  t^eir  markets,  tolls,  and  all 

their  privilec^  by  prescription  ?   Do  not  the 

acts   of  paniament  that  unmediately  follow 

liieae  seizures  made  by  H.  4,  H.  5,  H.  6,  in 

4|pii  tif|i€i  tuooe^tfog^  all  vqi^qi  tii^ic  piin- 


leges  ?  Not  a  word  of  mntSiig  i 
but  confirming  the  old  ;  which  s&ews  ptamiy, 
that  in  those  days  the  corpora^ns  were  nol 
thought  or  imagined  to  be  detenoiaed  or  di> 
solved.  By  tliese  seizurea»  or  supposed  foe- 
feitures,  the  e^ioyment  dr  noasessioo,  for  tbs 
space  of  300  years,  is  evioeiM^e  suffideat  d 
their  remaining  and  being  hodies  politic  by 
prescription,  which  they  oould  not  De  if  they 
were  forfeited,  as  pretended.  For  by  fs- 
feiture  they  must  mean  losing  their  corpoa- 
tion,  or  being  divested ;  no  other  sense  can  be, 
or  ever  was,  of  forfeiture-  Could  thc^y  fbr^ 
them,  and  yet  keop  them  f  Could  tSeyloe 
them,  and  yet  have  them  ?  If  ih^  coold  ao^ 
then  it  is  plain,  that  s^joce  ibey  always  bsv« 
bad  them,  they  never  forfeited  or  lost  thoL 
But  for  farther  avideoce  hereof^  I  ahall  snU 
it  most  plainly  to  appear,  that  doriag  the  ^txf 
time^  ot  these  seizures  the  oorporatioiis  reio2i&- 
ed  and  acted  as  corporations  ;  and  that  at  tbal 
time  it  was  never  thought  or  iniagiBed,  ibil 
during  the  seizures  the  corporattons  wenr  i\£* 
feit ;  all  that  was  done  was,  that  the  elc<:^ 
of  their  m^or,  or  of  their  sheriff,  was  dc  /ojs 
taken  from  them,  and  either  a  Cuslos,  or  i 
mayor,  by  the  king  put  orer  them,  and  coo* 
tinucd  til]  those  kipgs  displeasurea  wen  ova^ 
and  thai  they  chose  their  own  officcis  j^ia: 
j.  But  no  thougnt  then  of  forfcitiDir  iii^  corpora- 
tion. By  Xl^  city  books,  as  weQ  as  lecordi^ 
this  is  most  evident.  The  putting  a  Custom  hj 
king  £.  1,  continued  for  the  space  of  tx  ¥«sas^ 
from  the  15  £.  1,  to  the  96  £.  1,  asd  tbca 
they  chose  their  mayor  again.  Bj  the  oty 
books  it  appears  that  their  court  of  hastiafgft  all 
along  continae4»  as  at  other  times,  aldenaa 
all  along.    Lib.  A.  foU  50.  51,  135. 

Kadinphus  de  Sandwyoo  Gustos  Ciritst 
London,  Uenricus  le  Wslleys,  and  othess,  al- 
dermen, (naming  them]|  '  et  uurvenndis  Cos- 

*  munitas  ejusdem  Civitatis,'  make  a  coom> 
ance  of  a  house  to  John  de  BaD^rwcil,  48  £.'] 

The  court  of  aldermen  hoildeu  belcire  tbt 
Cui»to6  and  aldermen,  la  £.  L  L&  i. 
fol.  110. 

With  the  king's  remembrancer  in  the  £x< 
chequer,  *  Civep  London  venerunt  <;ocam  Bs- 
'  ronibus,  et  pneseataTerunt  Johaaaem  it 
^  Canluar*  et  WilUclmum  de  Betor^ne  ad  te- 

*  sjpondend'  pro  Civitat'  prsedict*  el  Com*  Mii- 

<  dlesex,  de  nis  que  ad  Qfficium  Viisecomks 

<  pertinent,  et  ad  hoc  fieuriend*  proBstiteruiit  is- 

*  cramentum,'  16  £.  l,Ilo.  1. 
Ibidem,  The  presentment  and  awearii^  tua 

other  sherifis,  18  £.  1,  Bo.  1. 

Ibidem.  The  like,  91  £.  1,  Ro.  S. 

Ibidem,  The  like,  93  £.  .3,  Bo.  3. 

<  Aahy  le  Artheir  attacMatos  iUii  ad  r«p«# 
^  Couomunitat'  Civitat'  London*  de  pbcito;' 
for  that  he,  being  no  fVeeman,  meschandtsd 
in  the  city,  31  £.  1,  Ub.  C.  fok  19,K 

Another  hke  suit  againsl  aa  nn^ficensa 
Lib.  C.  fol  7,  b. 

A  Writ  of  Right  in  th^  Hastin^^  hrwtg^ 
by  the  corporation.  *  Coauuanitaa  Civitat*  Ijaa- 
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^  OTOiB  petit  versbt  Hn^dneih  Epkooppitt  de 
4  Bedlam  unum  Messaapura,  te/  32  £.  1. 

All  the  alderateO)  and  twelre  citieens,  frere 
oilM  before  the  kinff  and  bis  couhci),  and  the 
kinr  restooid  ttuLiti  ^e  election  of  their  mayor, 
amrtheyehosellenryde  Gibers  mayor.  And 
4111  Moaimv  folfowinif  comes  tne  king's  writ, 
idioreby  the  king,  for  good  services,  <  reddi- 
'-dimni  et  reatitmmus  Gtvibiis  London  Civi- 
^•tateBi,  una  cum  Majoritateet  libertatibus  suis, 
'  quas  eertis  de  caosis  dudmn  capi  feoimus  in 
*  maMiiii  nostraro.'  So  that  hereby  it  most 
endeotly  appeacs,  the  corporation  was  not  for- 
feit, lost,  or  disBobre^  only  a  Gusto*  put  over 
thenif  whidi  acted  in  the  place  of  mayor ;  and 
'vhen  removed,  they  chose  thehr  mayor  again, 
ee  £.  1,  lib.  B.  fol.  38. 

The  liberties  not  iorfeit,  only  seized  into  the 
king^s  hands ;  so  saith  the  wnt  <  dudom  capi 
*-.  femmus  in  mannm  nostram.'  The  record  of 
Cambridge  I  have  looted  upon ;  it  pteinly 
appears  in  it,  that  the  corporaikm  was  not  fbr- 
ttited  and  dissolved,  as  you  sappose :  for  it  ap- 
peifi,  that  when  they  submitted  to  the  king  to 
do  with  their  franchises  what  be  pleased  ;  yet 
HwastAto  to  the  mayor  and  baiKfii,  their 
response  to  all  ether  natteis.  And  atierwards, 
sit  the  same  time,  the  ktn^  grants  to  die  same 
mayor  and  bait&  divers  nberties ;  by  which  it 
appears,  that  the  corporation  was  not  forfeit, 
but  still  in  being,  notwithstanding  the  sebsure 
Mid  forfeftnre. 

The  seizure  that  was  by  kin^  Edward  the 
Bteoild  was  in  no  sort  any  fbrteiture  or  deter- 
minatUni  of  their  corporation ;  but  either  under 
n  Gvstos,  or  under  a  mayor  put  in  by  the  khig. 

The  Gustos,  aldennen,  and  eommonalty, 
appeared,  and  tamed  -  out  some  ef  their  alder- 
men. LM>.  E.  fo).  11,  b. 

They  chose  and  swore  their  sheriflii,  and  by 
this  time  they  had  a  mayor  again ;  but  the 
office  of  mayoralty,  granted  them  by  the  king. 
Lib.  D.  fol.  6. 

.  The  king  grants  to  Nkelas  de  Farringdon 
tlm  office  of  mayor,  *  qnimdia  nobis  plaeuerit.' 
16  £.  S,  Lib.  £.  fol.  146. 

They  had  a  writ  restorinjr  to  them  the  office 
of  thev  mayor  again,  30  E.  8* 
>  Thei|  for  the  seizure  of  Id  R.  9,  that  con- 
toned  but  froMthe  9«d  of  July  unto  the  19tib 
of  September  foHowiag ; '  and  the  form  or 
cdour  of  lew  tint  they  bad  lor  that,  was  the 
statute  of  Sd  £.  3,  and  the  Gustos  put  in  sworn 
a*  Gdklhall,  and  took  the  oalh  of  the  ma^or, 
ae  appears  in  the  book  which  I  cited  ;  where 
il  is  meDtioned  to  be  upon  that  statute.  Lib.  H. 
M9vb.  16R.». 

Bat  for  fortber  evidence ;  in  the  treasurer's 
iomembrancer's  office  in  the  esfchequer,,  4  £. 
8,  Rot  8. « in  Baifo  de  Quo  Warranto  in  iti^ 
•^nere  Nor^amatoa  et  Bedford,  Quo  War- 
•^•nnto  versm  ViHam  de  Bedford ;'  in  that 
'veoord  are  theee  things  :  first,  that  ilie  village 
of  Bedford  had  aot  at  the  last  preceding  Eire 
Bsade  claim  of  divers  liberties,  and  thereupon 
•ID  that  Eire  adjadged,  *  qnod  omnes  Liber- 
*  ^B^M  wn  dmiar  oanit* 


*  t>etoihii  Regis,'  and  had  not  been  replevied, 
bat  the  oiyrporatitm  not  seized.  Thereopoh 
the  cMporation  offer  a  fine  of  eight  marks  t» 
the  king, '  pro  licentiaclamandi'  their  liberties, 
and  acmiitted  to  a  fine :  but  then  it  appeared, 
that  the  ma3ror  and  the  oorohers  had  sat  ia 
judgment,  and  condemned  men  for  fohmiee 
committed  out  of  the  jurisdiction ;  and  there*  " 
upon  *  Gonfideratnm  est,  quod  ptaedict'  Li- 

<  bertas  de  Inf&ngtheifo  et  Offieia  Major*  BaUi- 
'  vorum,  et  Goronotorum  ejusdem  Vilbn  ca- 

*  piant'  in  manus  Domini  Regis.    8ed  ouki 

*  ceetere  Ijibertates  et  consuetud*  Vilhe  pnedici' 

*  absque  Ministris  pro  communi  utilitate  Po- 

*  puU  ibidem  nequeant  conservari,*  the  Goutt 
putsJohannem  deTound  Gustos,  Johanaens 
Wymourtd  and  Richardum  Rounds,  bailifib^ 
and  Nicholas  Astwood  and  William  de  Knight 
coroners,  who  were  all  sworn  to  execute  thoeo 
offices,  and  to  answer  the  king  the  profits. 
Hereby  it  appears,  that  the  course  was  not  to 
forfeit  or  dissolve  the  corporation :  they  nevev 
were  so  unreasonable ;  tor  hereby  all  their 
lands  and  goods,  and  all  the  debts  owing  by 
them,  or  to  them,  would  all  be  lost :  all  they 
did  was,  they  pat  in  officers  to  preserve  the 
corporations.  So  that  I  think  there  is  nothing 
more  plun,'  that  thoogh  the  liberties  were 
seized,  and  that  officers.  Gustos,  «>r  mayora, 
were  put  u{>on  them  ;  yet  the  corporations,  ot 
bodies  oolitic,  or  their  liberties,  were  notfor« 
feit  or  oeterroined.  If  they  had  been  either 
forfeited  or  determined,  could  the  writs  of  res- 
titution have  set  them  up  again  f  The  cH 
could  never  be  restored  or  set  up  again,  but  by 
act  of  parliament ;  tliey  might  have  had  nevT 
charters,  and  Have  been  nnitde  new  corponK 
tions ;  but  the  old  could  never  have  bean  rb- 
stored,  if  once  forfeited,  as  now  imagined.  8a 
that  the  point  betwixt  ua  is.  Whether  tha 
records  of  £.  1,  £.2,  and  R.  2,  of  forfeitul^ 
and  seizures  of  liberties,  supposing  the  causea 
or  oflfences  for  which  they  were  seized  wera 
very  great  and  provoking,  ad  in  all  probabili^ 
they  Were,  do  urove  that  thereby  the  oerpo* 
rations  were  forfeit,  ifissolved,  or  determined  f 
It  appears  Ihey  were  not  forfoit.  You  caa 
never  avoid  it.  If  abusing  the  fraaehise  or 
liber^  of  being  a  corporation  be  a  fbrfeitare,  as 
you  affirm,  and  that  mey  were  seized  for  betfig 
forfeit ;  then  the  ofiences  ^at  were  commitM 
by  these  corporations  in  those  princes  times^ 
were  forfeitures,  and  consequently  the  sejaures 
dissolved  the  corporations.  They  could  not 
forfeit  and  lose  their  corporatioas,  and  y^ 
keep  them.  And  that  they  still  had  thefar 
beiag,  is  most  evident  by  the  records  of  those 
times,  shewiiv^,  that  they  acted,  and  enjoyed 
their  corporations  ntsder  those  seizures',  only  a 
Gustos  instead  of  a  amyor,  all  other  thiags  the 
same  ;  that  they  have  m  all  ages  ever  siiioe 
bceiC  anowedtobecorporationB%  pvcacriptioa, 
never  denied  or  questioned  ;  thii  the  acts  of 
parhameat  immediately  following,  confirming 
tbeir  privileges,  never  qoeitioned  ikm  baviiv 
them.  Never  any  thoughts  of  makiag  voM 
aay  foi^feilttna  bj  dMe  Ads,  or  aaj  mm 
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grants,  bot  alwavs  pleaded  by  pmenptioD. 
The«e  Uimgv  plainly  shew,  that  the  ofienoei 
committad  in  those  times  did  not  fuHett  the 
corporation ;  and  all  tliat  dark  authority  they 
have  OMt  of  those  records  in  directly  a^nst 
them,  proves  only  that  these  abusen  tpave  only 
cause  ot*  seizure  of  some  offices,  but  no  for« 
feitnre  of  the  corporation,  that  still  aoutinued. 

Having  thus  answered  those  okl  records, 
and  shewn  fliat  they  arc  of  authority  for  mv 
against  them ;  and  since  it  haih  Iteen  stirred  in 
t£is  case,  whether  a  corporation  ur  body  politic 
be  surrenderable  or  not,  and  iDsixted  u|mhi,  by 
the  other  side,  that  it  is,  and  from  thence  an  ar- 
fftiment drawn  to  prove,  that  it'  surrendenible, 
it  is  forfeitable  :  whether  it  be  surrenderable, 
or  not,  perhaps  is  also  doubiful,  so  that  I  think 
a  man  eonnot  arcfuc  from  it  any  thin^.  First, 
I  am  sure  there  is  no  ^eat  reason  why  it 
should  be  ;  for  since  that  men  that  are  of' the 
corpoiation  take,  npon  tiieir  comings  to  be 
maoe  tree,  an  oath  to  preserve  the  rii^ts, 
liberties,  and  privileges  oi'  it ;  and  since  the 
active  members  are  ititnisted  for  all  the  other 
members  that  elect  and  choose  them,  and  also 
for  tlieir  successors  ;  1  cannot  see  how  a  man 
can  satisfy  himsrlfin  so  doing. 

8ir  James  I3a?{,^*s  case,  Rep.  11,  98,  they 
forfeit  their  freedom  by  doing  contrary  to  tlieir 
oath  and  trust.  If  every  freeman  by  his  oath  and 
trust  be  obliged  to  secSc  the  beneAt  of  the  cor- 
poration, to  sorrender  is  against  the  oath .  The 
Mw  seems  to  have  a  care  of  preserving  corpora- 
tions ;  and  therefore  provides,  that  the  taking 
any  new  charter,  though  there  be  many  altera- 
tions in  offices  and .  names,  vet  doth  not  snr- 
render  tha  old.  But  were  it  of  any  other  fran- 
Ghise«  the  taking  anew  of  the  same  thing  is  a 
•nrreoder  of  the  old. 

Dean  and  chapter  of  Norwich's  case.  Rep.  S, 
73. 

Fulcher  and  HeywanTa  rase  seems  a  strong 
ene  to  pro%'e  it  not  sinrrnderable,  Jones  966. 
And  though  the  bishop  did  not  in  that  case  join 
in  tha  surrender,  that  cannot  huider ;  because 
the  bishop  is  no  part  of  the  corporation,  and 
theretbre  cannot  binder  them  to  surrender  if 
ibey  will. 

A  viil  incorporate  by  the  name  of  bailifls,  4 
H.  96,  83,  b.  The  king  de  turto  incorporates 
them  by  the  name  of  sheriffs :  Are  their  privi- 
egea  that  they  betbre  had,  gone?  No,  Dieu 
drfendi  saith  the  book.  But  this  being  not  my 
4{uestioB,  I  intend  not  to  debate  it  thoronghly, 
Imt  to  keep  to  the  pi>iBt  of  a  forfeiture  of  a  oody 
politic  or  cor|>oration,  and  farther  to  examine 
the  reasonableness  and  justice  of  this  doctrine 
of  forfeiture,  and  see  how  adequate  and  just  it 
>s ;  for  {hat  is  the  thing,  I  perceive,  desimi. 

First,  Their  position  is.  That  a  corporation, 
or  being  of  a  body  pi^tic,  is  a  liberty  or  fran- 
chise ;  and  if  abused  or  misused,  is  IbnV-ited, 
detetiniaed,  and  dissolved. 

That  I  may  a  little  understand  this  position 
and  consider  of  abuse  and  misuse,  of  the  ex- 
tents and  eonsequeuces  of  it:  By  abuse  or 
lvts)i9e,.eTeryicttbatae«rpociiliim  doth,  that 


is  not  justifiable  by  kw,  i%  as  I  ttke  it,  aa* 
abuser  or  nrisnscr.     If  a  corporation  receive 
any  money  that  is  not  due  to  them,  if  it  be  by 
virtue  of  any  by-law,  that  is  a  forfeiture,  thougB 
it  be  but  a  groat.    What  iftmy  by  tbcir  com* 
mon  seal  command  their  servant  to  iter  inl» 
such  lands,   or  distrain  such  a  raan*a  cattle 
for  rent  not  due ;  is  not  this  a  taking  npOQ 
tbi-m  to  oppress  the  king's  subjects,  andto  ex- 
tun  from  thcin  their  lands  or  nKweys  where 
not  due  ?    This  is  a  misuser.    A  body  politie,  * 
as  I  have  said,  is  but  a  person  created  in  re- 
semblance of  a  natural  person,  to  have  a  ca- 
pacity to  take,  hold,  ana  enjoy  to  particular 
cuds  and  puqioses.     And  hold  or  enjoy  ia  not 
possible,  without  acting ;  and  all  that  act  must 
of  necessity  be  subjected  to  error»  sometimes, 
in  their  actions,  as  natural  powms  are.     And 
must  it  be  so  penal  to  them,  that  every  error, 
misuser,  or  abuser,  must  be  a  forfeiture  ?  Can 
it  be  reasonable  or  iust  in  law,  that  this  can 
be  ?   Laws  are  made  for  preservation,  not  for 
destruction ;  if  every  abuser  or  misuser  forfeit, 
be  it  a  small  transgression,  ia  it  eitherivaaan- 
able  or  probable,  that  any  law  shall  punish  it 
with  destruction  of  die  body  ?   llie  greatest 
offence,  be  it  treason  or  rebdhon,  or  the  least 
illegal  act,  offimce,  or   misdemeanoor,  must 
have  the  same  measure  of  punishment  by  this 
rule;  and  the  law  then  doth  not  distinguish. 
If  a  natural  body,  or  person,  kath  a  market, 
and  orders  his  servants  to  take  snch  tolls,  and 
he  takes  them ;  what  wonld  this  crime  be  be- 
sides foH eiture  of  his  market  ?    Wliy  should 
a  corporation  then,  not  only  in  such  case,  or  for 
any  offence  or  miscarriage  to  the  value  of  a 
penny,  forfeit  and  lose,  as  in  the  case  of  high 
treason,  his  life  or  bcinsf^  lands,  goods,  and  aU  P 
This  cannot  be  oereeable  to  any  rulea  or  rea- 
son of  our  law ;  and  therefore  1  take  it,  it  can- 
not be  the  law.    The  next  thing  I  design  to 
insist  o|ion  is. 

Secondly,  The  mischiefs  and  inconvcnien* 
cies  that  must  attend  this  doctrine  or  law  of 
forfeiting  and  surrendering,  if  the  law  be  ao. 
Let  us  then  consider,  whether  thisatooo 
stroke  do  not  make  all  the  corporations  in  Eng- 
land, of  all  sorts,  forfeit  at  once,  and  perfaapa 
many  years  since.  Is  there  any  oorporatioo 
in  England  that  hath  not  oflended  or  trans- 
gressed ?  All  manner  of  ooiporatiooa  fall  under 
this  rule.  If  they  have  transgressed  or  done 
any  such  act  as  makes  forfeiture  (as  every  mis- 
carriage, for  any  thing  I  can  see  to  the  coa« 
trary,  doth)  wbether  the  corporation  be  ipm 
facto  di:SM>lvcd  by  the  offence  committed,  or 
else  by  the  judgment  which  most  relate  to  the 
offnii«,  lo  avoid  all  mean  acta  done  by  the  oor- 
poraticn  ;  all  that  they  have  done  since  mnA 
miscarriage,  tbev  have  done  without  right ;  and 
all  that  they  thiiik  they  have  a  title  to  as  a  cor- 
poration, they  are  mistaken  in,  they  ha^rn 
none.  Perhaps  if  a  parliament  sbooM  be 
called,  those  forfeited  corpontiooa  can  lav- 
folly  send  no  buigeases.  I  do  not  know  wfae* 
the  I  am  mistaken,  or  not,  I  only  oflcr  this  id 
eunaidcratioii  anongatotken:  As  (gmnio  hmr^ 
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to  Tentare  a  little  farther  upon  these  oonsidera^ 
tions  of  surrenders  and  forfeitures  of  corpora- 
tions) can  a  bishop,  dean  and  chapter,  preben- 
dary, parson,  &c.,  sijrrender  his  corporation  or 
bodv  poKticf    If  tbej  can,  most  of  theniy. 
perhaps,  ate  of  the  foundation  of  the  crown, 
and  had  their  lands  from  thence.    We  have 
many  statutes  made  to  restrain  their  aliena- 
tions :  Those  of  (jueen  £lisaheth  did  not  ex 
tend  to  hinder  their  alienation  to  the  crown ; 
but  perhaps,  out  of  hope  of  preferment,  they 
aliened  to  the  crown,  till  the  statute  of  I  Ja- 
cMy  cap.  d,  took  away  that  power  also  of  oon- 
v^in^  to  the  crown :  Can  these  forfeit  the  cor- 
porations.^   ^perhaps  we  are  sinners  all,  or  at 
least,  88  the  Imlance  at  sometime  or  other  may 
be  holden  may  be  found  too  light :    We  are 
upon  a  Doint  that  goes  to  posterity ;  fear  and  fa- 
vour, what  may  it  do,  and  what  may  it  not  do  ? 
If  they  may  surrender  or  forfeit,  what  effects 
may  this  have  upon  the  whole  ecclesiastical 
estate  ?    If  this  had  been  known  in  the  days  of 
king  Henry  the  Eighth,  perhaps  there  would 
have  been  no  great  neea  or  acts  of  parliament 
to  make  him  head  of  the  church,  or  to  have 
dissolved  the  monasteries.    Suppose  that  col- 
leges, hospitals,  and>other  corporations  found- 
eA  for  charity,  can  surrender  or  forfeit;  the 
present  masters  and  fellows,  and  the  heirs  of 
the  dont>rB,  may  truck ;  what  effect  may  this 
bave  upon  them  ?   what  ways  may  they  find 
out  ?  Aiao  cities  and  boroughs ;  what  divisions 
and  contentiops  hath  it  alrc^y  produced,  some 
for  surrendm^,  others  for  defending,  what 
animosities  a^aboot  it  ?    The  end  of  the  law  is 
to  preserve  thdSf»0ace  and  quiet.    Divisions  and 
dissentions  frequen^  end  in  the  destruction  of 
both  parties.    The  citizens  and  burgesses  are, 
I  think,  three  parts  of  four  of  the  House  of 
Commons.    It  is  considerable  what  effects  this 
may  have  in  parliaments,  our  laws  and  posterity 
pernaps  not  a  little  concerned  herein ;  and  if 
so,  surely  this  is  a  great  case.    But  if  only  the 
city  of  London,  give  me  leave  to  see  what  the 
ill  oonseqaenccs  and  mischiefs  will  be.    Argu- 
ments from  mischiefe  and  inconveniences  are 
forcible  arguments  iu  law :  80  saith  Littleton, 
and  my  lord  Coke  upon  Littleton.    And  men 
must  be  desperate  ano  sensual,  th^t  despise  fu- 
ture mischiefs  and  inconveniences.    Ana  many 
other  places  there  cited,  Inst.  1,  11, 60. 

1.  All  their  lands  will  be  gone,  and  revert  to 
the  donors,  and  their  heirs.  By  dissolutions  of 
cforporations  all  their  privileges  are  gone,  and 
their  lands  revert  to  their  donors,  or  lords,  of 
whom  they  were  holden.  Jones  190.  F.  N.  B. 
33,  k.  Inst,  lis,  b. 

S.  All  their .  markets,  tolls,  and  duties,  that 
they  claim  by  prescription  ;  whereby  the  go- 
▼emment  and  the  honour  of  the  city,  the  public 
halls,  gates,  prisons,  bridges,  and  otlier  edifices 
are  in  a  great  measure  maintained. 

S.  All  the  debts  owing  to  the  city,  and  all 

their  personal  estate,  bv  the  death  or  dissolution 

of  the  corporation,  will  be  gone ;  but  who  shall 

^ve  them  ?  Perhaps  ^  non  definitur  in  jure.' 

4*  AU  the  liberiies^  and  customary  privi- 


leges, that  the  freemen  of  the  dty,  their  wive* 
and  children,  claim,  viz.  to  have  customary 
shares  in  their  husbands  or  fathers  estates ;  to 
be  exempt  from  tolls  in  other  towns,  ports,  and 
markets ;  to  exclude  foreigners  and  uafreemen 
from  using  their  trades  in  London,  and  many, 
others. 

5.  All  the  ito  of  parliament  that  give  par- 
ticular powers  and  authorities  to  die  lord  mayor 
and  aldermen,  or  oommon  council,  or  corpora- 
tion, respecting  either  the  government  or  jus- 
tice of  tne  city  :  as  about  miuisters,  and  pay-' 
ment  of  their  dues,  buildings,  paving  of  streets, 
sewers,  insurance  office,  and  many  others. 

6.  What  shall  become  of  the  orphans,  and 
all  the  moneys  and  debts  the  city  owes,  and  all 
the  charities  in  the  dty  ?  We  have  seen  the 
dty  burnt,  and  may  remember  what  a  swarm 
were  unhived  therdiy ;  but  we  never  yet  saw 
it  dissolved,  nor  are  the  consequences  measnr* 
able.  And  though  it  pksase  his '  mi^iesty,  upon 
the  dissolution  of  this,  to  grant  a  new  diarter, 
yet  it  will  be  impossible  any  of  these  things 
can  be  preserved :  Thdr  lands,  estates,  debts, 
privileges,  customs,  are  all  personal,  and  an- 
nexed to  the  corporation,  and  must  live  and 
die  with  it ;  the  said  acts  of  parliament  are  all 
fixed  to  this  oorporatiott,  and  so  are  the  cha- 
rities, and  cannot,  as  I  concave,  be  ever  trans- 
fisrred  to  any  other  to  be  new  created.  Anew 
corporation  can  be  in  no  succession  or  privity 
with  the  old.  If  a  body  politic  be  once  dis-' 
solved,  though  a  new  one  be  fbnnded  of  th« 
same  name,  mat  can  have  no  auocession  to  the 
old,  nor  cmnein  privity  to  it :.  Therefore  it  is, 
that  in  the  dean  and  chapter  of  Norwich'a 
case,  and  in  Fulcher  and  Heyward's  dike,  die 
preservation  of  the  old  corporation's  insi^d 
on.  Inst.  1.  lOS.  b.  If  eveiy  abuser  com« 
mitted  by  a  corporation  be  a  forfeiture,  deter- 
mination, or  dissolution,  is  there  any  one  in 
England  not  forfeited  and  dissolved  ?  Abuse  is 
a  word  of  a  wonderful  laige  sense :  When  \the 
law  speaks  of  a  franchise  abused  or  misused,  it 
is  applicable  to  a  particular  franchise,  as  to  a 
market,  court,  or  me  like ;  and  if  thai  franchise 
be  misued,  or  abused,  in  oppression  or  mtsose, 
contrary  to  the  ends  of  it,  some  certainty  there 
is  in  it :  But  the  abuse  of  a  corporation  ex- 
tends to  all  its  acts,  and  all  estates  of  the  cor- 
poration :  and  all  Uie  privileges  of  all  the  par- 
ticular persons,  and  iul  that  are  concerned  io 
them  arc  sufferers  for  every  abuse,  or  misuse, 
or  mis-act,  or  tre&pasa,  how  small  soever.  Who 
can  tell  iu  tlie  actions  of  a  person  \rkaX  may 
be  taken  to  be  ill  or  illegally  done,  or  an  abuse  ? 
Who  will  trust  a  corporation,  if  its  duration 
and  existence  be  so  fickle  and  infirm,  that  every 
abuser  or  misuser  shall  forfeit  it  P  There  will 
be  no  need  of  ofiicera  to  be  amoved,  thereby  le 
determine  this  corporation  at  will  and  pbeaw 
sure,  this  position  contains  enou|g;h  to  do  alL 
lliese  great  consequences,  atteaduig  this  doc- 
trine of  forfdture,  are  reasons  to  prove  the  lair 
otherwise. 

But  saith  Mr.  Attorney,  (if  I  understand 
him)  wedo  iiotiiite&4  ^  destroy  the  corpo- 
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MMMh  Iboitgh  weMy  in  ow  pleadnif  ,  tbti  JOB 
lutre  forfeited  your  old  corporatioii,  thai  ymi 
hsve,  without  Miy  htwful  anthority,  oBamd 
upon  tho  king,  and  pray  in  our  roplicotioii,  thai 
•de  Ldbertate,  Pnvilc«rio,  et  Franchena  ilia* 
(▼is.  tbo  beinff  *  oorporatiea)  *  abtndicnntnr  et 

*  exclodentur  J  Th«9e  are  but  worda  of  fom^ 
«<eonl^  will  lay  the  kin|p'ahandap|(eBtly  upon 
k,  and  seize  it ;  but  the  corporation  ahatt  not 
be  deatroyed  ordiaaolved. 

I  anafwer,  thiaiawenderiul,  and  a  gmlcom* 
^lim^t  to  the  city,  as  I  take  it ;  let  ua  not  flat- 
ter or  deceire  one  another.  We  are  not  now  in 
the  incgolar  days  in  the  leoorda  mentkmed, 
»or  in  such  sort  of  proceedingB  as  in  thoae  die- 
tmcted  times.  Letna  not  ^  byhlind  eo^icc* 
tufcsottt  oi  old  records,  and  bring  in  nnknewn 
ways.  We  are  now  in  a  Que  Warranto,  which 
as  Mr.  Attorney  truly  saith,  is  in  the  nature  of 
a  writ  of  right ;  and  a  writ  of  right  is  the 
highest  writ  that  is  in  the  law  ;  and  the  judg- 
ment therein,  and  in  this  Quo  Warranto  must 
he  conclasire  to  all  parties.  '  If  ffiven  agniasi 
the  defendants,  it  must  conclude  them  for  ever, 
and  dissolve  dieir  corporation ;  and  if  ffi^cn 
against  the  king,  he  ahall  never  hereafter  oring 
it  in  questien  for  sny  cause  precedent.  Rep.  9. 
S8.  Inst.  2.  «83.  496.  Coke's  Entries  597.  D. 
hath  a  precedent  of  it  *  Considcratum  est, 
«quod  the  delcndanl  de  et  in  Libertatibus, 
«  Privilegiis,  et  Fraachesiis  pned.  in  Informa- 

•  tiooe  predict*  spccificat'  nuno  mode  se  iutro- 
«  mittat,  sed  ab  iiadem  |»enitus  exohidatar.'  The 
like  against  Ferrers,  and  the  Viqjfinia  company, 
•nd  many  others  may  be  found,  M.  91.  Jac.  *!. 
r.  9.  Tne  court  cannot  alter  the  judgment,  it 
will  be  erroneous  if  they  do.  And  to  talk  of  a 
judgment  of  aaeiaure,  what  is  the  nfeining  of 
it,  or  such  judgment?  la  it  final  or  not  final? 
The  court  roust  give  a  final  judgment,  that  the 
party,  if  he  think  fit,  may  bare  his  writ  of 
•rror.  The  couit  will  not  take  any  ef  your  old 
naowrda  ta  go  by,  if  any  such  are  to  be  found, 
that  would  warrant  any  other  judgment: 
Therefore  a  seianre,  without  such  a  judgment, 
thatdstermineathe  corporation,  cannot  be  any 
way  brought  to  peas,  as  I  bdiere,  nor  can  1 
•nnerstand  in  whom,  by  yonr  aeiaore,  yon 
wDuldhare  the  old  corporation  ta  sobaist. 
Transferred  from  the  persons,  in  whom  it  now 
anbsisis,  I  think  is  impossible,  hut  dissohrod  by 
vonr  jud^pent  it  may  be:  And  I  hope  your 
kardship  will  not  be  induced  by  singular  un* 
warrantable  tfamgs,  that  a  judgment  shouM  be 
giren,  that  shall  neither  dissolve  ihe  cerpom- 
tion^noroootioneit,  that  shall  neither  be  for 
plaintiff  or  defendant,  that  shall  leare  the  cor- 
poratkm  neither  alire  nor  dead,  but  in  iramtitu^ 
or  Umbo  patrnm :  A  judgment,  *  ouod  capiantnr,' 
m  «  quod  libcrtates  et  Praoehesitt  pnsdiet, 
taeisiaatur  in  manuisDoaBini  Regis.'  Was  than 
ever anytbe like f  What  shall  be  understood 
hwk?  fiball  we  be aAerwarda  a  ooriMralion  f 
dmll  nor  magistrates  contimieP  Shall  we  hare 
mu*  lands,  markets,  tolls,  customs,  or  franchises, 
drnnt?  Or  shall  we  he  none,  and  yet  not  dis- 
•olvad?  I  ttoit  confeiSt  i  a«i 
ttiese  notions. 


Nest,  as  to  tha  anihorities  in  law  for  me : 
1.  I  take  it  to  be  a  great  authority  for  n^ 
that  thereb  no  precedentor  judgment.  Or  book- 
CBife  produced  or  found,  thai  erer  a  corporation 
was  forfeited,  it  lies  upon  the  other  sale  to 
produce  it,  or  shew  it;  and  no  doubt  they 
wouU,  if  there  had  been  any,  but  there  is  none 
by  the  authorities  ther  cite ;  you  Bsar  easily 
pereeire,  any  aoK  womd  not  be  omitled. 

d.  The  nature  of  a  corporation,  as  mA 
books  do  describe  it,  shews  it  not  forftjtalde. 
I  tahe  it  plain  out  of  the  caac  of  Buttonia 
Uoapital,  and  the  other  books  them  cited. 
Rep.  10.  99.  b.  91  £.  4. 79.  A  corporalioii 
aggregate  is  invisible,  immortal,  and  testa 
only  m  intendment  and  conaidaratien  of  IbW| 
cannot  commit  treaaon  or  foleoy,  ba  out^lawed, 
excommumcate,  hath  no  aoul,  cannot  appear 
in  person,  cannot  do  fealty,  cannet  be  im« 
iirisoned,  nor  subject  to  imbediity  «r  death* 
Br.  Corp.  94.  34.  Tbejr  oaanot  commit  an^ 
aelual  trespass  or  disseisin,  except  mider  ihott 
coosmoB  seal,  by  command  precedent^  or  aa« 
aent  subsequent :  When  our  bsshi  say,  thai 
they  are  a  body  politic,  and  vest  or  have  their 
being  in  intwwlment  or  ronsidr  ration  of  law 
thereby  ia  meant,  that  they  are  by  hiw  enabled 
to  a<!t  to  particular  cMb  and  intents  aBSWcraUa 
to  their  ends  and  creations.  Their  ends  or 
creationa  are  only  to  be  aubaerrient  to  the  pub- 
lic good»  and  govemraent,  and  areaervatioB  eC 
thedl|r  or  town  incorporate,  and  of  the  men* 
bers  tberM'.  And  if  ttere  be  aiiy  act  done  bv 
the  members,  that  are  the  actire  part  of  aacn 
corporation,  to  any  other  intent,  end,  or  par- 
pooe,  this  is  not  the  act  of  the  narnoratien,  but 
of  the  particular  membera,  and  they  onhr  are 
answerable  for  it.  And  aa  to  pnrticular  ofleneea 
and  miscarriagea  in  this  case  aHedgcd,  it  can- 
not be  denied,^ but  that  the  particular  mensbeia 
are  anaweraUe  for  it ;  and  if  they,  then  ac- 
cording to  all  books,  they  ou^bt  nottoba 
doubly  chargeable  or  answerable  m  both  capa- 
cities. And  the  argument  cited  out  of  Bagg'a 
case,  of  n  fireeman  convict  of  perjury ;  and 
theivunon  disfiranchised,  doth  not  prove,  that 
they  snail  be  punished  in  a  double  capaifity  ; 
for  the  corporation  ia  not  thereby  pnniahed, 
but  preaerved.  The  being  of  a  bsdy  politic  it 
only  a  capacity,  and  in  reaemfalanee  of  a  natu- 
ral body,  and  no  more  fodeitable  than  a  natu- 
ral body,  it  is  seizing  and  forfeitiug  of  liber- 
tiea,  that  we  meet  with,  that  is  such  aa  are  ge» 
nerally  spoken  of ;  as  markka,  oonrta,  juris- 
dictMM,  and  the  like :  And  m  the  oM  recorder 
by  seizing  the  libertiea  of  n  corporation  is 
meant  the  taking  from  them  theh  oftcera,  sad 
puCtin|r  in  others  upotf  them  for  a  time.  Sat  a 
Ibrfeitrag,  dissolving,  and  istfi  mining  the  body 
politic,  never  was  yet  done  or  known,  nor,  aa 
rtaamable  to  bebeTo,  ever  eutmjd  in  any  man'k 
thoughts  till  now  ;  for  I  have  abendy 
that  oicnccs  and  mjneairiapes,  that 
nritted  by  the  corporations  m  those  h 
times  of  B.  1,  £.  9,  aadH.  9,  for  which  their 
liberties  wore  aeiaed,  were  not  fotfeHuKs  and 

of  tknm  twpuiliim ;  thi^ 
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«n  TeiDfii^  corponi|ion8  by  prescription  to  this 
day:  And  I  bave  also  taken  notice,  that 
the  acts  of  parliament,  that  \ver«  made 
In  the  succeeding  kings  reigns,  of  H.  4, 
H.  5,  and  H.  6, '  are  only  acts  oif  confiima- 
tion  to  the  cities  and  boroughs  of  their  hberties 
and  privileges.  From  that  time  till  within 
these  three  years,  {  believe  it  never  entered 
into  any  man's  thoughts,  that  a  corporation 
was  forfeitable  ;  for  further  proof  whereof 
divers  other  statutes,  and  the  whole  series  of 
matter  is  aigtuuent. 

The  statute  15  Heo.  6,  cap.  6,  that  provides 
Ag^nst  abuses  and  exactions  made  by  societies 
incorporate,  by  their  by-laws  and  ordinances, 
lUid  appoints  a  forfeiture  of  10/.,  and  of  their 
{lower  to  make  by-laws  :  To  what  end  should 
ihis  be,  if  the  corporations  themselves  were  for- 
feited, or  thought  80  to  be  ? 

The  statute  of  19  H.  7,  cap.  7,  recites  the 
Itatnteof  H.  6,  and  the  fK^ctions  and  abuses 
by  fellowships,  by  their  by-laws  and  oAli- 
nances  ;  aadappouits  a  penalty  of  40/.,  if  they 
^xact  money  fly  an  uHisRilul  dnd  unwarrantable 
by-law,  not  examined  and  signed  by  the  chaa* 
cellor  and  chief  justice. 

The  statute  of  12  H.  7,  c.  6,  sets  forth 
grievous  exaotioi)s  by  the  fellowship  of  tner* 
{pliant  adventurers  by  tlidr  by-laws,  and  im- 
posetb  a  penalty  for  the  future. 

The  statute  32  H.  8,  4.  28  H.  8,  5,  shew  like 
e?nbctioos  by  oorporations  upon  apprentices  by 
t^eir  ordinances  and  by-laws,  provides  remedy, 
aii4  enacts  Benalt}r.  If  in  those  times  it  had 
been  thought  or  imaginjed,  that  a  coiporation 
had  been  forfeiti^le,  every  of  these  offences 
^rfeited  it,  what  need  farther  remedy  ?  In  the 
case  of  Hoddy  and  Weehouse,  of  excessive 
toll  by  the  town  of  Northaimptom,  Moore  474. 
^9  Eliz,  In  the  Quo  Warranto  against  a  cor- 
poration, thouffh  the  question  was  concerning' 
^heir  taking  tdl,  and  whether  they  had  for- 
feited their  market,  or  oiUy  their  toll;  no 
thought  of  forteiting  their  corporation  was 
ever  mentioned.  So  that  I  thinLl  may  con- 
clude with  the  tumuhuons  times  of  Edw*  1. 
pdw.  2,  and  Richard  2,  what  was  then  done, 
doth  plainly  shew  the  corporations  were  not 
forfeit  or  dissolved :  That  by  all  the  acts  of  par- 
li  anient,  and  proceedings  in  almost  aU  the 
reigns  of  any  length  or  duration,  from  that 
time  to  this  very  case,  the  opimonb  and  thoughts 
of  men  were  otherwise ;  as  by  the  statutes 
and  trmasactions  appear :  Not  one.  opinion, 
Uook,  or  authority,  produced,  or  to  be  found. 
The  sreat  concern  not  only  of  this  great  city, 
but  of  all  other  cities,  towns,  and  corporations, 
ecdasiastical  and  temporal,  all  depend  upon  it 
And  which  is  roore  than  all,  the  very  govern- 
ment by  law  established  will  be  in  great  danger 
9f  alteration  by  it.  > 

I  bave.arffued  long,  dnd  tried  voor  lordship^s 
pati^ice ;  the  weight  and  lengin  of  the  case, 
,  and  rareness  of  the  matter,  there  nefer  having 
been  the  like  before  in  anv  age,  will,  I  hope, 
excuse  me.  But  besides  the  i?hole  fraaie  and 
^uadAtioA»th«&th«  other  aide  h»ve.)9id^  bmg 


all  huift  upon  general  undigeeted  notiona,  as  I 
take  it,  viz.  that  abuser  or  misuser  of  liberties 
forfeits  them,  without  distinguishing  betwixl 
one  thing  and  another ;  that  the  words  for- 
feiting and  seizing  liberties,  found  in  old  re- 
cords, should  be  authorities  to  prove  ibrfcitin^ 
corporations  or  beings  of  the  body  politic^ 
though  no  Bttoh  thing  then,  or  at  any  time  sinci^ 
till  very  lately,  was  ever  thought  on  or  imar 
gined :  It  was  necessary  for  me  to  open  an4 
set  forth  these  genera]  notiona,  and  to  explain, 
and  distinguish  ;  which,  I  hope,  I  have  don^ 
that  it  may  appear  what  the  ^ense  of  them  i% 
how  lar  they  agree  with  law  and  justice,  and 
how  far  not.  And  if ,  in  the  doing  hereof,  or 
in  the  setting  out  the  repugnant  or  inconsisp 
tent  matters  or  opinions  arising  in  this  case,  t^ 
maintain  this  Quo  Warranto,  1  have  expressed 
myself  in  any  other  manner  tliaa  became  n;^  I 
humbly  beg  pardon  for  it ;  and  that  it  majf 
not  reflect  upon  the  cause,  nor  pr^udice  it. 

Upon  the  whole  matter,  if  tnis  informatio* 
brought  against  the  body  politic  for  usurping  to 
be  a  bodv  politic,  ought  to  have  been  brought 
against  the  particular  persona ;.  if  it.  be  repug- 
nant or  contradictory,  that  a  corporation  cab 
usurp  to  be  a  •corporatipn  ;  that  a  body  politie 
or  bem^  can  usurp  to  be  a  body  politic  or  beio|t 
befdre  it  had- a  heme',  or  to  be  tnat  same  hodjr 
politic  or  beu^,  whicu  it  was  when  it  did  usurp  ; 
if  forfeiting  a  franchise,  or  liberty,  or 'Other 
estate,  cannot  determine  or  vest  that  francbi^^ 
or  estate  in  the  king,  till  the  forfeiture  appear 
on  record  ;  then  the  old  corporation  stippoaeil 
to  be  forfeited,  if  it  were  so,  did  notwithstanding^ 
and  yet  doth  continue  in  being,  there  being  n» 
record  to  ^letermine  it ;  and  consequently  that 
which  ^<pfetended  a  new  one  bv  uaorpatiQn,  m 
impossible.    If  by  seizure  into  tne  king's  hand^ 
(as  pretended)  the  continuance  of  the  corpora^ 
tion  be  intended,  how  iuconsiatentis  it  witn  law 
or  justice  to  continue  any  thing  io  the  idogi. 
that  is  wrongfully  usurped,  and  tliepactiee  i» 
be  punished,  fined,  and  committed  for  uaurpiDgi 
If  Mr.  Attorney ^s  replication,  taking  issue  upoo 
our  prescriptTon  ta  be  a  corporation,  and  gong 
over,  and  alledging  aevemi  distinct  causes  of 
forfeitures,  cannot  by  law  be  maintained,  anA 
in  the  example  doth  mtraduoe  a  way  to  hrkat 
all  men's  estates  subject  to  Mr.  Attorney's  vw 
and  pleasure,  (for,  let  any  man's  right  be  as  good 
as  can  be,  it  will  heaoaroe  pontUe  to  defend  it» 
if  such  pleadings  as  in  hisreplieation  be  aBoir* 
able  by  law)  tlien  hethe  matter  in  lawasirauch 
against  us  as  possible,  yet  Mr.  Attorney  eaa 
have  no  judgment  for  hin  upon  this  inrama* 
tion.  Next,  supposina^  the  information  a&  goad 
inlaw;  yet,  if  the  judgnients,  reoords^and.aii*- 
Jthorti^,  that  have  been  cited  by  diem  ifor  sen 
zares,  do  plainly  shew,  that  seizurea  and  for- 
feitorea  are  very  <difieKot  in  their  nataiea; 
that  the  oarpontions  all  continued  notwitb- 
mAmnA'm^  tho  sdzurcs  ;   and  the  seizure  was 
only  the  long's  putting  in  mayors  and  offioem 
to  act  in  then,  instead  of  others  elected  or  oon^ 
I  stituted  by  the  corporation,  abd  they  renaiB 
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Aerer  were  forfeited,  dbsolved-  or  determined 
by  such  seizures ;  if  the  ^neral  authorities  in 
books,  that  the  misusing  or  abasing^  a  franchise 
be  truly  applicable  to  francl/i<$eR,  (that  are  estates 
and  interests  jc^ntable  or  conveyable  from 
man  to  man)  and  never  were  intended  of  8uch 
a  Uiinfif,  as  is  rather  a  capacity  or  hein^  than  a 
Iranchise ;  if  there  be  no  case,  or  pnTetl<>nt,  or 
opinion  to  be  found  for  it ;  if,  on  llie  contrary 
the  particular  case  cited  prove,  that  where  ihe 
corporations  have  by  tntsrarria<rrs  forfeited 
particular  franchises,  they  do  not  forfeit  their 
corporations  ;  if  there  be  scarce  any  corpora- 
tion in  England,  that  ba«e  not  at  some  time  or 
other  done  something  they  shoitM  not,  or  omit- 
ted to  do  something  they  should,  and  thereby 
Ibrfeited  their  corporation,  and  consequently 
all  are  usurpers,  and  their  corporate  acts  since 
done  all  roid ;  if  the  corporation  here  hath  done 
nothing,  but  that  the  mayor,  aldermen,  and 
common  coiinci],  are  only '<lelegates,  deputies, 
cr  ministerB  of  the  corporation  for  particular 
purpoaes ;  if  serrants,  depoties,  or  delegates 
do  tnat  which  they  have  no  authority  to  do, 
they  must  answer  for  it  in  their  own  persons ; 
but  their  masters,  or  those  that  d<!putcd  or  de- 
legated them  for  another  purpose,  they  ire  inno- 
cent ;  they  sbaH  not  suflfer  by  it,  though  no 
acts  of  parliament  had  been  in  the  case ;  if  the 
acts  of  parliament  against  seizing  the  liberties 
of  the  aty,  for  or  by  reason  of  any  miscarriage 
.  of  their  officers  or  ministers,  extend  to  these 
acts  of  the  mayor,  aldermen,  and  conunou 
council ;  if  so  l>e  that  these  acts  were  Uie  acts 
of  the  coiporatioii ;  yet,  witli  submissioni  if 
they  hare  shewn  a  good  and  legal  right,  by 
their  custom  and  title,  to  make  by-laws  tor  ro- 
Miating  and  settling  the  markets  and  tolls,  and 
fiiat  wmch  they  bare  done  be,  as  pleaded,  rea- 
sonable, and  that  there  was  reasonable  ground 
at  that  time  for  their  petition,  which  they  have 
set  forth  ;  if  all  these  partictdars  that  *i  haTe 
now  summed  up  be  against  me,  then  judg- 
ment must  be  against  me,  though  I  know 
not  what  that  jmlgment  can  be.  But  if  any 
one  of  these,  particulars,  thus  repeated  be  for 
me,  and  against  Mr.  Attorney,  then  Mr.  At- 
torney can  have  no  judgment  against  the  city  ; 
b«2t  judgment  must  be  for  them;  whidi 
1  humbly  pray.* 

*  The  ronclnsion  of  Mr.  Pollexfen*s  Argu- 
ment, and  what  afterwards  passed  in  court 
aMU  this  case,  is  thus  given  in  the  All  Souls* 
S.  mentioned  in  a  Note  in  p.  823. 
•  My  lord ;  1  cannot  well  tell  what  it  is  Mr. 
Attorney  would  have,  I  have  considered  as 
well  as  I  am  able,  and  I  b^  his  pardon  il'  I  do 
not  rightly  take  ^ings.  Ht  would  not  have  a 
judgment  upon  this  corporation  to  dissolve  it; 
that  is  a  kind  of  indooeot  word,  he  would  have 
som^idgor  other  that  should  do  the  work, 
and  he  ^Is  it  a  seizure.  Pray  let  us  then 
consider  and  understand,  if  we  can,  -what  he 
means  by  this:  Would  he  have  it  to  be  for- 
feited, and  would  he  have  it  not  to  remain  a 
«orporation»  and  yet  woukl  be  not  have  it  dis- 


THE  next  term,  vis.  Trinit.  3$  Car.  f. 
(Chief  Justice  Haonders  dying  the  day  of  tlie 
judgment  given,  or  the  next  day  after)  Mr. 
justice  Jones,  justice  Raymond,  and  justice 

solveil?  what  would  he  have?  My  lord,  a 
I  seizure,  without  such  a  judgment  as  will  dc- 
'  terminc  the  coqxiration,  is  no  way  to  be 
brou<;ht  to  pass,  as  I  believe,  nor  can  I  under-* 
stand  in  wiiom,  by  your  seisurc,  you  would 
have  the  coruoration  subsbt,  I  think,  trans- 
ferred from  tiie  persons  in  wham  k  now  sub-' 
sists  to  others,  is  n^i  ahogether  impossible,  as 
that  a  man  that  is  in  his  natimil  capacity  can 
transfer  that  capacity.  And  this,  as  I  a|ipre« 
bend,  striken  at  all  that  has  been  said  by  way 
of  argumenf,  but  disisohed  by  your  jud|fment 
that  it  may  be,  but  God  forbid  that  it  ever 
4|puld. 

My  knd,  we  do  all  agroe  it,  that  this  is 
of  that  nature,  thai  m  itself  so  difiers  from 
other  ftaocfaises,  that  it  is  neither  grantable, 
nor  transterrable,  nor  removable  from  one  to 
another,  it  is  as  (he  ^rson  of  «  nwn.  Then 
let  lis  bethink  omseffes  what  Mr.  Attorney 
wouU  hate  and  spanks  ibr :  does  he  intend  the 
corporatioo  should  remain  in  being  still  ?  If  it 
shall,  how  long  shall  it  remam  ?  The  judgment 
must  be  6nal  some  way  or  other,  because  th« 
party  may  have  remedy,  and,  if  he  see  cause» 
bring  a  writ  of  error,  it*  he  have  a  mind  to  it  ; 
but  the  judgment,  it  ranst ,  be  fiiud,  and  if  it 
must  be  final,  if  it  dbes  not  dMermine,  where 
shall  it  set  the  corporation  ?  Khali  it  leave  it 
where  it  found  it?  No,  Mr.  Attorney  wnnt 
endure  that,  why  then,  let  him  teU  us  where 
lie  would  have  it.^  If  it  must  continue,  is  it 
transferruble  ?  No,  for  if  the  king  make  ano- 
ther corporation  to  day  of  the  same  name,  it 
cannot  succeed  to  the  old  one  as  jrou  see 
before. 

Can  it  be  in  the  king  ?  Can  the  king  act  in 
it  ?  No  man  can  say  that  neither:  So  mat  I  d«> 
not  understand,  I  m*)st  confess,  what  it  is  Air 
Attorney  would  have :  If  he  would  have  it  to  bo 
(Ussoivcd,  that  must  be,  I  think,  by  your  judg- 
ment: if  you  do  git  e  ju<}gment  against  us, 
then  there  is  an  end  of  it,  and  the  consequences 
are  not  fit  to  be  mentioned ;  they  are  better 
understood  by  tbe  Uttle  that  has  been  said,  than 
further  enlan^ed  on.  But  that  Mr.  Attorney 
is  against,  he  would  not  have  that  by  any 
means,  and  we  shall  neither  be  in  heaven  nor 
in  hell,  but  in  purgatory  ;  I  know  not  where 
else  he  would  have  us. 

My  lorr),  I  must  confess  I  know  that  I  am 
in  a  great  case ;  and  if  in  this  last  expression 
1  have  spoken  any  tiling  more  lightly,  or  other- 
wise than  I  should  have  done,  I  beg  you? 
pardon. 

Lord  Chief  Justice,  No,  no,  by  no  means, 
you  have  taken  a  great  deal  of  i^aios  tnily. 

Mr.  FolUxfen,  $ly  lord,  1  iia\e  ojteneil  this 
matter  as  freely  and'as  plaiuly  as  l«can,  aH  the 
things  that  stands  bi*i\«ixt  us  himI  iiu>e  old 
records,  and  \«Lat  the  niranir-v:  •>  <>:  >'i  tzing 
and  forlciUng  liberties.    It  it  Li.  ihc  l<^ricttin^ 
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3IVitii£iis,  h&ng  in  court,  justice  Jones  pro> 
nooncedthejudgiQent  of  tho  court,  and  justice 
Raymond  and  justice  Withens  affirmed,  that 
cluef  iustice  Saunders  was  of  the  same  opinion 
with  them,  and  that  they  all  agreed, 

of  tlie  corporations,  there  is  not  one  of  those 
corporations  in  England  at  this  day,  which 
there  is  no  one  will  undertake  to  affirm.  It  is 
impossible  that  these  should  be  continued  the 
old  corporations  when  tl'.ey  were  dissolved  and 
detenmned.  And  it  is  impossible,  in  our  case, 
that  this  corporation  should  be  in  beinc*,  and 
yet  usurped,  and  if  so  be,  it  be  alrea^  for- 
feited and  we  have  usiunped,  it  is  no  reason  to 
continue  it  then.  For  ir  a  parcel  of  men  do 
usurp  to  continue  a  corporation  that  is  in  law 
dissolved,  that  were  unreasonable,  so  that  what 
Mr.  Attorney  would  have  at  the  end  of  this 
suit,  I  cannot  well  tell,  for  if  you  pray  judge- 
ment against  us  that  the  corporation  should  be 
diasolv^  that  may  be  done,  and  the  conse- 
quences are  what  I  have  told  you :  If  you 
Sray  any  thing  else  against  us,  that  can  never 
e  apbn  record.  Therefore  in  this  case,  what 
1  have  to  do  is,  but  humbly  to  leave  it  to  the 
consideration  of  tlie  court  as  a  thing  of  the 
greatest  consequence  I  ever  had  to  do  in,  and 
tnat  ever  came  into  judgment  here,  and  upon 
the  whole  I  pray  that  either  Mr.  Attorney  may 
enter  a  Nolle  Pirosequi,  or  else  that  there  may 
he  judgment  entered  for  tlie  defendants. 

Mr.  Attorney  General,  And  1  pray  your 
judgment  for  the  king,  and  I  will  take  care  to 
enter  such  a  judgment  as  I  will  stand  by  for 
law. 

Lord  Chief  Jiatice,  Tridy  I  think  as  much 
has  been  said  in  it  as  is  possible  for  the  case  to 
bear,  even  to  every  little  minute  thing  on  the  one 
side  and  on  the  other,  and  a  great  deal  of  pains 
has  been  taketi  by  both.  Mr.  Attorney,  I 
suppose  you  do  not  desire  for  the  king  any 
more  arguments,  nor  they  neither  that  are  tor 
the  defendants. 

Mr.  PoUesfen.  My  lord,  there  are  other 
counsel  for  the  city,  and  if  your  lordship 
please  to  hear  them  it  is  very  likely  there  is 
more  to  be  said  by  them  than  I  have  done. 

Mc  Justice  Jones.  Indeed  I  do  not  think 
that,  Mr.  Pollexfen,  that  more  can  be  said 
than  has  been. 

Lord  Chief  Justice.  But  this  is  one  thing, 
Mr.  Pollexfen,  that  I  would  say  to  you  upon 
your  argument,  what  a  erievous  thing  would 
It  be,  if  so  be,  the  being  of  a  corporation  might 
be  forfeited  or  dissolve,  because  say  yon,  it 
is  possible  that  all  the  corporations  iu  England 
may  he  dissolved  because  they  may  have  com- 
mitted such  things  that  may  he  foHeitures.  We 
miist  put  the  scales  equal  on  both  sides.  Let 
us  then  consider  on  the  other  side,  whether,  if 
80  be  that  it  should  be  taken  for  law,  that  a 
corporation  is  indissoluble  or  cannot  be  dissolv- 
ed ror  any  crime  whatsoever,  then  those  two 
<thingsdo  not  follow; — Fu^t,  you  will  shut 
CHit  the  king's  Quo  Warranto,  let  him  have 
vliat  reason  he  can  for  it,  or  l«t  then  do  what 

VOL,  Ylll, 


1.  That  a  corporation  aggregate  might  be 
seized.  That  the  statute  28  E.  3,  cap.  10,  is 
express,  that  the  ^nchiscs  and  liberties  of  the 
city,  upon  such  defaults,  should  be  taken  into 
the  king's  hands.    And  that  bodies  potitic  may 

they  will :  And  in  the  next  place,  you  have  set 
HO  so  many  uidependent  c«)mmonweaUhs.  For 
if  a  corporation  may  do  nothing  amiss  whatso- 
ever, what  else  does  follow,  for  now  I  am  not 
upon  the  point  whether  this  corporation  has 
done  any  act  that  is  amiss,  but  conaderit^ 
your  argument  in  general,  when  you  make  it 
a  thing  of  such  ill  conseouence  that  a  corpora- 
tion should  be  forfeited  oy  any  crime ;  out  I 
say  now,  to  put  in  the  other  scale  the  mischiefs 
that  would  follow,  if  so  be  by  law  a  corpora- 
tion might  not  be  dissolved  for  one  fault  or 
another :  But  let  them  do  what  they  would,  it 
should  still  remain  a  corporation.     Then  it  is 

Slain,  they  are  so  many  commonwealths  in- 
ependent  upon  the  king,  and  the  king's  Quo 
Warranto  is^uite  shut  out,  that  is  mighty  con- 
siderable. For  a  man  to  make  an  argument 
and  to  say  it  would  be  very  mischievous,  in  • 
convenient,  or  worse  to  the  city  of  London,  if 
a  judgment  should  be  given  against  it,  is  not 
to  fiovem  us,  and  for  ought  Siat  1  see,  Mr. 
PoUexfen,  you  have  argura  yourself,  and  that 
very  stronsfly,  that  if  judgment  be  given  for 
the  king  in  diis  case,  it  must  be  no  other 
than  that  they  be  ousted  of  their  franchise. 

Mr.  PoUexfen.  Sure  enough,  my  lord,  it 
can  be  no  otherwise. 

Lord  Chief  Justice.  Now  you  say  there 
would  be  a  mighty  great  inconvenience  and 
mischief,  and  we  cannot  tell  what  may  come 
of  it,  if  this  judgment  be  given  against  London 
and  its  corporation ;  surely  we  are  not  to  be 
guided  altogether  b^  what  is  convenient  or 
what  is  not  convement ;  what  we  are  to  look 
at  principally  is  what  the  law  is,  for  ihat  way 
the  law  goes,  we  must  fo ;  and  we  presume 
and  know  that  the  law  is  wiser  than  we  are, 
and  that  the  way  that  the  law  has  settled  h^ 
the  least  inconvenience  in  it.  But  I  could  wish 
with  all  my  heart  that  it  might  not  come  to 
that.  I  do  believe  no  body  nere  wishes  this 
case  should  come  to  judgment,  but  certainly 
for  those  things  they  must  not  stand  in  our 
way ;  we  must  consider  the  right  of  the  case 
according  to  law,  and  deliver  our  opinions. 
For  your  precedents  of  all  sides  we  do,  that  is, 
I  do,  and  all  my  brothers  desire,  we  have  them 
to  peruse ;  and  pray  let  us  have  them  on  both 
sides.  We  cannot  say  any  more  at  pi-esect, 
though  it  is  pretty  hard  upon  my  brother 
Withms,  for  he  has  beard  but  one  argument. 

Mr.  Pollexfen.  If  it  be  your  pleasure,  we 
will  argoe  it  again  for  the  city. 

Mr.  Justioe  Raymond.  You  have  bad  the 
advantage  of  arguing  last ;  it  is  not  desired  by 
the  king's  counsel. 

Mr.  Pollexfen,  I  submit  it  to  you ;  it  is  a 
great  case,  and  a  case  that  is  singuhur ;  but 
every  day  will  bring  more  like  it 

Mr.  Recorder.    I  coofess  tbere  tt^  a  gr^ 
4M  ' 


1267]  STATETRIALS,3iCitARiBtn.'l682.— /Vweerftiyr«»rf«wrti<**'«V  U^^ 


oflend,  and  be  panloned,  appemn  Kytfa^  ge- 
neral article  of  pardoD,  1<2  Car.  9,  whereby  cor- 
poratioos  are  pardoned  all  crimes  and  ofl'ences. 
And  the  act  for  refrulatinff  corporationa,  13 
Car.  9,  which  provides  that  no  corporatiob 
ehaU  be  amdtsd  for  any  tiling  by  them  mis- 
many  expressions  of  aggravation  used  in  the 
replication,  but  am  sure  no  instance  can  be 
•hewn  of  a  case  of  th^  like  nature. 

Mr.  Attorney  Central.  If  erer  yon  can 
shew  me  that  ffce  city  of  London  has  done  snch 
extravagant  ill  things,  I  will  undertake  to  shew 
you  a  prteedent  for  it. 

'  Mr.  Recorder,  In  the  time  of  the  late  rebel- 
lion, were  theiv  not  ill  things  enough  done  then  ? 

Mr.  Attorney  General.  None,  considering 
Ihe  drcumstanoes,  like  those  that  hare  been 
lately  done. 

Mr.  Jhstice  Jon€$.  For  my  part,  I  desire  as 
great  lif  ht  in  Utis  case  as  I  can  possibly  have, 
before  I  give  my  opinion. 

Mr.  Attorney  General.  Will  your  k>rdship 
be  pleased  to  appoint  some  time  for  yoor  judg- 
ment? 

Lord  Chief  Just  tee.  That  is  too  hard  ibr  us 
do  do  now. 

Mr.  Attorney  General.  I  propose  it  only 
to  your  lordship  to  take  your  own  timei  when 
you  please. 

Lord  Chief  Jtatiee.  Mr.  Attemey,  if  you 
more  us  some  time  tovrards  the  end  of  the 
Term,  possibly  we  may  say  twmewhat  more, 
or  it  msy  be  not ;  we  are  not  sure :  it  is  a  busy 
time^  and  we  have  a  great  many  things  to 
consider  of. 

'  Mr.  Justice  JonCt.  Certainly  no  man  can 
think  that  when  we  have  so  much  business,  we 
can  apply  our  thoughts  to  consider  of  such  a 
Weighty  business  as  this  is. 

Mr.  Justice  Raymond.  There  are  a  great 
many  precedent*  to  be  looked  into,  and  we 
cannot  study  in  Term  time. 

Mr.  Justice  Jones.  The  consequences  of  the 
ease  are  of  that  nature,  that  truly,  without 
great  consideration,  I  cannot  give  judgment. 

Mr.  Justice  Wit  him.  It  has  iMoen  very  well 
argued  truly  on  both  sides. 

iLord  Chief  Justice.  Certunly,  all  that  can 
be  said  has  been  said,  and  the  tnith  of  it  is, 
you  that  are  of  the  defendants'  side  have  taken 
is  many  exceptions  to  the  infonnation  as  there 
are  lines,  if  not  words.  So  that  if  I  can  by  my 
notes  recollect  but  one  half  of  them,  I  shall 
think  I  go  a  great  way ;  for  you  have  let  no- 
^ng  go  by  that  lay  in  your  way. 

Mortis^  \2moJunii,  1685. 

in  Banco  R€gi» : 
Doismrs  R£x  n.  GivrrATEn  LoNnoic. 

Mr.  Justice  Jones.  Mr.  Attorney  General, 
willyou  move  any  thing  ? 

Mr.  Attorney  UeneruL  My  lord,  last  term 
yon  were  pleased  to  appoint  this  dav  to  give 
judgment  in  the  Qno  wairanlDi  i  bombly 
pray  your  judgmvt  in  it 


done  or  omitted  to  be  done,  sbewa  also  that 
tlieir  charters  may  be  avoided  for  things  by 
them  misdooe,  or  omitted  to  be  done. 

9.  Tbat  exacting  and  taking  money  by  th* 
pretended  by-law,  was  extortion,  aiM  a  for- 
feiture of  the  franchise  of  being  a  corporatioii. 

Mr.  Joatiee  Jones.  Mr.  Attorn^  Generd 
hath  exhibited  an  Inibrmation  in  this  coori 
against  the  mayor,  commonahy,  and  citizeiiB  of 
London,  and  tlierebv  cbargpstnem  for  usurping 
upon  the  king  witnout  any  warrant  or  rorn 
grant,  for  the  space  of  a  month  or  more  befm 
tne  exhibiting  tne  information,  divers  Kberties 
and  franchises  withm  the  city  of  Londoir, 
narody  to  be  of  themselves  a  body  eorporata 
and  politic  by  the  name  of  ma3ror,  commonalty 
and  citizens  of  the  city  of  London,  and  by  that 
name  to  plead  and  he  impleaded  widi  several 
odier  liberties,  which  benuse  not  now  expiessljr 
in  judgment  before  tis,  I  shall  not  menthm. 

To  this  the  defendants  plead  that  the  city  of 
London  is  and  was,  time  out  of  mind,  an  ancient 
city,  and  that  the  citizena  of  that  city  are,  and 
for  the  time  aforesaid  have  been  a  body  corpo- 
rate in  deed  and  name,  bj[  the  name  of  the 
mayor,  commonalty  and  citizens  of  the  city  of 
London,  and  by  virtue  of  that  name,  for  all  that 
time  have  impleaded  and  been  impleaded. 
Then  they  plnd  the  confirmation  of  tbeir 
liberties  by  Magna  Charta  and  other  charters 
of  several  Icings,  and  amongst  others  of  hit  m«« 
jesty  that  now  is,  and  conclude  by  that  war- 
rant they  claim  and  have  used  for  all  the  time 
in  the  information,  Aat  liberty  atid  franchise  to 
be  a  body  politic  by  that  name,  and  then  tra- 
verse Aat  they  have  usuroed  or  do  usurp,  that 
franchise  upon  die  king,  ouring  the  time  in  the 
infbrmation. 

To  this  Mr.  Attorney  taking  by  protestation 
that  the  citizens  of  London  were  not  a  corpora- 
tion time  out  of  mind,  by  the  name  of  the 
mayor,  commonalty,  and  dtisens  of  die  city 
of  London,  traverses  it,  and  for  plea  sajrs,  tbftt 
the  mayor,  commonalty,  and  eitizens,  assuming 
upon  tneroselves  to  be  a  body  politic,  and  t9 
have  power  to  assemble  themselves  to  make 
by-laws  and  ordinances  not  coutraiy  lo  the 
laws  of  the  kingdom,  for  the  better  governin|^ 
the  city  and  the  citizens,  and  the  keeping  the 
king's  peace  therein,  did  upon  pretext  thoeol^ 
but  indeed  respecting  their  own  private  gain 
and  nrofit,  and  contrary  to  the  trust  reposed  m 
a  booy  politic,  assume  an  unlawful  power  te 
levy  money  of  the  king's  subjects  to  dieir  oim 
use,  and  m  pmeecution  and  execution  of  that 
illqFsl  and  trajust  power,  they  did  make  uul 
publish  a  hw  to  levy  money  or  the  king's  sub- 
jects, as  well  foreign  as  otbars,  resottiBg  to 
the  public  maikets  wttbin  the  city  with  dieir 
provisions,  charging  them  with  the  payment  ef 
several  particular  rates  and  sums  of  money 
mentioned,  to  be  impoaed  npon  all  eomers  tti 
the  markets  with  provisions  to  be  sold,  whe- 
ther they  s^  5ir  not  aril,  and  upon  refhsal  to 
pay,  to  bie  put  out  of  the  market.  That  by  pr^ 
text  of  dui  lew,  dM»y  bayt  ibr  thcirowa  pmalt 
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S.  That  the  Petition  was  scandaloua  and 
lU^Uous,  and  the  making  it  and  poblii^i^  it  a 
ibrfeitiire. 

4.  That  the  act  of  the  common  council  was 
the  act  of  the  corporation. 

5.  That  the  matter  set  forth  in  the  racord  did 


lacre,  exacted  and  levied  yearly  5,000// of 
the  king's  subjects  and  convertea  the  same  to 
their  own  use,  and  this  is  aUedged  to  be  in  sub- 
version of  the  good  government  of  the  citj,  to 
the  oppressing  and  impoverishing  of  the  kmg's 
^ulnects  coming  to  the  markets,  to  tlie  rdsiog 
of  the  prices  or  necessary  provisions,  and  the 
disinhenting  of  the  king  and  bis  crown,  and 
contrary  to  the  trust  reposed  in  tbem  as  a  body 
politic.  Mr.  Attorney  further  charges, — ^That 
whereas  the  kiojgf  the  lOth  of  January,  in  the 
52nd  year  of  his  rdgn,  had  prorogued  the 
parliament  then  sitting  to  the  20th  of  the  same 
January^  being  but  ten  days,  that  the  mayor, 
commonalty  and  citizens  of  the  city  of  London 
in  common  council  assembled,  the  13th  of  the 
same  January,  unlawfully,  maUciously,  advi- 
sedly, and  seditiously  tooK  upon  them  to  cen- 
sure the  king  and  the  prorogation  of  parliament 
■o  made  by  ninif  that  they  ordered  a  petition 
io  be  presented  to  the  king,  containing  this 
malicious,  seditious,  scanduous  matter ;  that 
by  the  said  prorogation  of  the  parliament  the 

Srosecution  of  the  public  justice  of  this  king- 
om,  and  the  making  provision  necessary  tor 
ihe  preservation  of  the  king's  person  and  of  his 
Protestant  subjects  received  an  interruption; 
that  the  mayor,  commonalty,  and  citizens  so 
assembled,  m  common  council,  maliciously, 
advisedly,  seditiously  and  to  the  intent  that  the 
said  petition  might  be  published  and  dispersed 
^mong  the  king's  subjects  to  induce  them  into 
sn  opmion  that  the  king,  by  his  prorogation  of 
the  parliament  had  obstructed  the  ptiblic  jus- 
tice, and  to  incite  the  people  to  a  hatred  of  the 
king's  person  and  the  government  established, 
and  to  disturb  the  peace  of  the  kingdom ;  they 
did  ordain  the  said  petition  should  be  printed, 
and  afterwards  did  cause  it  to  be  printed,  that 
k  might  be  published  and  dispersed,  to  alienate 
and  turn  the  people's  affections  to  the  king  and 
his  government.  And  this  Mr.  Attorney  al- 
ledges  to  be  done  in  contempt  and  scandal 
of  me  king  and  his  government,  find  for  raising 
sedition  and  disturbance  of  the  peace  in  the 
kingdom,  and  concludes  tliat  for  ^ese  crimes 
the  mayor,  commonalty,  and  citizens  of  the 
ci^  of  London  have  forfeited  the  liberty  and 
franchise  of  being  a  body  politic,  and  yet  since 
have  usurped  the  franchise  upon  the  kin^. 

To  this  the  mayor,  commonalty  and  citizens 
by  rejoinder  say :  first,  as  to  the  by-laws,  and 
taxes  thereon  levied,  that  time  out  of  mind  they 
bave  had  public  markets  in  the  city,  that  time 
out  of  mind  they  have  used  to  provide  places 
where  those  markets  shall  be  kept,  and  stalls 
and  other  accommodations  for  persons  coming 
to  the  markets  to  sell  provisions,  and  surveyors 
and  officers  tor  the  regulation  of  the  markets 
iUid  Uie  people  coming  thither ;  and  far  de» 
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not  excuse  or  avoid  those  forfeitures  set  forth 
in  the  replioition. 

6.  That  the  information  was  well  founded. 

And  gave  Judgment,  That  the  franehisa 
should  TO  seized  into  the  king's  hands,  but  Uie 
entry  thereof  respited  till  the  king's  pleasure 

fraying  of  those  chaises,  they  have  had  and 
used  to  have  reasonaUc  tolls,  rates,  and  sunaa 
of  money  of  all  persons  so  coming  to  tlie 
markets  for  stalls  and  such  accommodations 
for  the  selling  of  provisions.  That  time  out  of 
mind  there  has  fa«en  a  common  council  con- 
sisting of  the  mayor  and  aldennen  of  the  city 
and  of  certain  freemen  not  exceeding  250  an- 
nually elected  and  called  the  commons  ;  that 
by  customs  within  the  city  time  out  of  mind, 
the  said  common  council  have  made  and  tised 
to  make  by-laws  fbr  the  regulation  and  go- 
vernment of  the  markets  and  appointing  place 
and  time  for  tiiem,  and  for  assessing  and  re- 
ducing to  certainty  the  tolls  and  rates  to  be 
paid  by  persons  coming  to  the  markets  for 
such  acconimodations  there,  so  as  such  laws 
should  not  be  contrary  to  the  laws  of  the  land, 
Tliat  this  custom  is  ooofirmed  by  Magna 
Charta  1  E.  3,  7  U.  'i.  That  after  the  bum- 
ing  of  the  city,  and  the  alterations  thereby, 
divers  controversies  and  questions  did  aiise 
about  the  markets  and  the  tolls ;  that  they  did 
make  the  ordinance  by  which  the  rates  and 
tolls  charged  in  the  replication  were  ordered  to 
be  paid.  And  then  they  say  those  rates  were 
reasonable  to  be  received,  and  those  were  all 
the  sums  that  were  received,  and  that  there  is 
no  ordinance  for  raising  money  in  any  other 
'  manner,  made.  As  to  the  other  breach  as- 
signed, that  is,  the  petition,  the  mayor,  com- 
monalty, and  citizens  say  in  their  rejoinder  ; 
there  was  a  plot  against  the  life  of  the  king 
and  the  Protestant  religion,  and  they  set  forth 
all  the  proceedings  upon  it,  the  several  at- 
tainders and  impeachments,  of  the  lords  in  the 
Tower,  in  parliament  depending,  the  kuig*8 
proclamation  declaring  the  dangers  of  the,  Plot, 
the  proceedings  for  the  trial  m  the  lords,  and 
divers  bills  for  the  preservation  of  the  king's 
person  and  the  Protestant  religion  bcjgun  fmd 
depending  in  that  parliament,  the  affrightment 
of  the  people,  a  petition  from  some  of  them^ 
and  that  thereupon  the  mayor,  aldermen,  and 
common  council,  in  common  council  voted  a 
Petition  to  be  presented  io  the  king  in  the 
name  of  the  mayor,  aldermen  and  common 
council,  which  tliey  set  forth  in  h^c  verha, 
and  afterwards  caused  it  to  be  printed;  ana 
this  they  say  was  to  allay  the  fears  and  trou- 
bles of  the  citizens,  that  is  the  said  Petition  'in 
the  repKcation  mentioned,  and  tiiey  deny  any 
other. 

To  this  there  is  a  demurrer  joined  as  also 
there  is  to  the  other ;  after  that  Mr.  Attorney 
has  shewed  that  the  markets  are  not  at  their 
charge,  but  are  by  act  of  parliament  niain- 
twined  by  the  public  charge,  by  an  in^uisttioa 
upon  coals,  and  so  the  wlitHe  arrests  i^n  a 
demurrer  upon  those  pleaf^gs* 
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was  Icoown  io  it.  Justice  Raymond  akidjnt- 
ticc  >V  it  bins  declare,  that  tliey  were  of  the  same 
opinion  in  omnibus. 

And  accordingly,  after  entr^-  made  by  Mr. 
4ttomcy,  That  as  to  the  issue  joined  to*  be  tried 
DjTJlJie  country ;   as  to  tlio  claiming  to  have 

-~ir-; — 

This  case  has  been  twice  ver^-  solemnly  and 
elaborately  ai^ed,  and  on  both*  sides  as  much 
said  as,  in  ray  opinion,  can  lie :  it  now  stainds  for 
fhe  judgment  of  this  Court  by  an  order  of  the 
last  term. 

I  did  not  imagme  ^1  very  lately  that  it 
would  have  been  my  part  to  have  delivered 
the  judj^ent  of  the  Court,  presuming  my 
lord  chief  jtistice,  whose  proper  province  it 
was,  might  have  been  here  to  have  done  it 
himself.  But  his  indisposition  has  cast  it  upon 
me  unexpectedly.  In  the  arguments  of  this 
case,  there  ai^e  many  book-cases  besides  prece- 
dents and  other  authorities  in  ancient  records 
which  were  cited  on  both  sides.  1  have  care- 
fully perused  the  book  cases  and  authorities 
most  of  them,  in  the  copies  of  them,  but  bome, 
which  I  esteem  of  the  greatest  weiglit,  upon 
view  of  the  records  of  tliemselv  es.  I  have 
seen  also  and  diligently  perused  such  ex- 
tracts out  of  the  city  books  and  other  records 
as  on  that  side  were  thought  fit  to  be  shewn 
unto  me,  and  I  have  observed  a  perfect  accord 
betwixt  copies  of  those  thinjps  which  were  deli- 
Tered  on  both  sides,  by  Mhtch  I  conclude  that 
all  the  copies  1  have  seen  on  either  side  were 
faithfully  transcriljeil. 

Upon  great  considerations  of  the  armirocnts 
on  both  sides,  and  the  most  mature  deliberation 
I  oould  make,  I  came  to  a  resolution  in  my 
own  thoughts  touching  this  g^at  case  in  ques- 
tion ;  I  presume  my  Brethren  here  have  taken 
equal  pains  severally  and  apart  for  the  settling 
their  judgments  in  this  important  case.  But 
for  our  mutual  assistance  to  each  other,  we 
have  had  several  conferences  amongxt  our- 
selves, and  likewise  with  my  I.iord  Cliief  Juhtice 
thunders,  whom  we  all  attended  very  lately  : 
and  we  are  all  unanimously  agreed  in  one  and 
the  same  opinion  in  this  wnole  matter,  which, 
because  in  that  little  time  allotted  to  me  for  this 
business  I  have  not  been  able  to  difi^  into  a 
formal  an2(iiraent ;  1  shall  theretore  briefly 
deliver  the  resolution  of  us  all  hpon  all,  or  llie 
most  material  points  debated  in  the  arguments 
of  this  case. 

First,  Then  as  to  the  g^reat  preliminary 
point,  ^Yhether  a  corporation  aggre^pte  sucu 
as  the  city  i»t  may  be  forfeited  or  seized  into 
the  king^s  hands.  •  We  are  of  opinion  that  it 
ii^yi  iipon  breach  of  that  condition  which  the 
law  annexes  to  it,  which  is  a  trust  for  the  ^pood 
government  of  the  king's  subjects  committed 
by  the  king  to  the  corporation,  and  therefore 
an  abuse  of  that  trust  and  condition  thereupon 
mav  be  a  just  cause  of  forfeiture  or  seizure. 
And  this  seems  evident  beyond  all  contraulxc- 
tion,  upon  tlie  point  of  seizure  into  the  king's 
hands  by  the  statute  of  88  £.  3,  cap.  10.  By 
which  lor  the  third  de&olt  of  the  gbod  govern- 


and  constitute  sheriffis ;  as  to  the  having  ^m 
mayor  and  aldermen  to  be  jtisticeft  of  the  peace^ 
and  to  hold  setsiona,  *  quod  ipse  pio  Domino 
•  Rege  ulterius  non  vuh  prosequi ;'  Judgment 
is  entered.  [SeetheliatinPleadingBattheeiMi 
of  the  Case]. 

ment  of  the  mayors,  sheriffs  and  aldermen,  the 
franchises  of  the  city  is  to  be  seized  into  the 
king's  hands. 

And  as  to  a  forfeiture,  it  seems  to  me  plain, 
by  the  general  act  of  oblivion,  bv  which  all 
bodies  corporate  and  politic  as  well  as  persons 
natural  ai*e  pardoned,  and  as  they  are  not  im- 
peccable and  without  fauh,  so  likewise  are  thev 
not  freed  from  a  being  liable  to  forfeiture  for 
those  faults,  in  that  they  oome  within  the  benefit 
of  the  act  of  oblivion.  It  is  likewise  pbuu^ 
the  very  act  for  regulating  coqiorati'oqp^ 
whereby  it  is  particularly  provided  that  for  ai^. 
act  or  thing  done  of  omitted  before  that  tiDae, 
no  corporation  should  bo  avoided,  which  plainly 
intimates  and  infers  that  a  corporation  might 
be  avoided,  for  some  act  done  or  thing  com- 
mittcnl  by  it.  And  if  the  law  should  be  otiier- 
wiso  it  would  erect  as  many  indc|)codent  re-' 
publico  in  the  kingdom  as  there  are  corpo- 
rations aggregate,  which, how  fatal  that  might 
prove  to  the  crown  and  the  government  now 
established,  every  man  may  easily  conceive. 

To  the  *ind  point,  wc  are  of  opinion,  lliat 
the  assuming  a  power  by  the  mayor,  com- 
iitonalty  and  citizens  of  London,  to  make 
by-laws  to  levy  money  upon  the  subject,  and 
the  levying  vast  sums  of  money  therebv,  is  a 
great  oppression  u|Mm  the  people ;  ana  con- 
sequently a  breach  of  tliat  tnist  in  law.  Which 
is  reposed  in  a  body  politic  for  the  welfare  of 
thepeople,  and  so  a  just  cause  of  forfeiture. 

Tliinlly  :  We  are  of  opinion,  that  the  charge 
touching  the  ordering,  exhibiting,  and  printing 
the  Petition,  so  scandalous  to  the  king  and  go- 
vernment, so  dangerotisly  tending  to  the  se- 
duction of  his  subjects,  to  a  dislike  and  hatn^ 
of  his  person  and  government,  and  so  evidently 
tending  to  sedition  thereby  and  rebelliou,  la 
another  iust  cause  of  forfeiture. 

Fourthly :  We  are  of  opinion ;  that  these  acts 
an:  the  acts  of  the  corporation,  being  so  al- 
ledged  by  the  replication,  and  not  sufficiently 
answered  by  the  rejoinder. 

FilUily  :  We  are  of  opinion,  that  nothing 
In  the  rejoinder  does  either  so  justify  the  by- 
law for  levying  money  and  the  levying  money 
thereupon ;  or  so  excuse  the  ordering  exhi- 
biting and  printing  that  scandalous  petition^ 
that  they  do  not  still  remain  sufficient  causes 
of  seizare  into  the  king's  hands. 

Sixthly  :  We  are  of  opinion,  That  the  infor- 
mation as  it  is  exhibited  is  well  founded.    And 

Lastly  :  That  upon  this  whole  record^  botb 
for  the  matter  and  substance  of  it,  and  tho 
form  of  pleading,  judgment  ought  to  be  given, 
and  it  is  the  jiu&nent  of  this  Court :  That  tho 
franchise  and  liberty  of  London  be  taken  into 
the  king's  hands. 

^x.  Attorney  General.    Ur.  ^uslioe  Jonei^ 
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Tbe  humble  P£TITT6N  of  th6  Loud  Mayor, 
Alpermbn,  and  Commons  of  the  Crrr  of 
London,  ini  Common  Council  assembled, 
as  it  was  presented  to  his  Majesty  in 
Council  at  Windsor,  upon  Monday  the 
18th  of  June,  1683.  Together  with  the 
Lord-Keeper  (North's)  Speech.  [Pub- 
Usfaed  by  his  Majesty 's  SpeCfal  Command. 

To  the  King's  most  Excellent  Majesty :  Tbe 
humble  Petition  of  the  Lord  Mayor,  Al- 
dermen, and  Commons  of  the  City  of  Lcm« 
don,  in  Common-Council  assembled : 

Sheweth ;  Tliat  yoar  petitioners  are  heartily 
and  most  unieigneuly  sorry  for  the  misgovern - 
ment  of  this  your  City,  of  late  years,  whereby 
the  citizens  have  fallen  under  your  majesty's 
displeasure ;  which  occasioned  a  Quo  War- 
ranto to  be  brought  against  them  ;  upon  which 
iud^enthath  been  pronounced  for  tne  seizure 
ofmeiT  liberties  and  franchises  into  your  ma- 
jesty's hands. 

That  your  petitioriei*s  are  deejily  sensible  of, 
and  thankfully  acknowledge  the  great  favour 
of  this  opportunity  of  application  to  your  royal 
grace,  vouchsafed  thera  by  mbans  of  your 
majesty's  not  requiring  judgment  to  be  im- 
mediately entered  thereupon. 

I  beg  this  favour  of  the  CourC,  that  the  clerk 
may  not  enter  jud^ent,  till  I  have  attended 
to  know  the  further  pleasure  of  the  king 
about  it. 

Mr.  Justice  Jones,  Take  notice,  Mr.  Astrey : 
tD^pon  'iHX'  Attorney's  desire  that  Judgment  be 
not  entered  till  the  king's  further  pleasure  be 
known. 

3Ir.  Justice  "Raymond,  As  my  brother  hatli 
delivered  our  opinion,  so  it  is ;  %ve  did  all  agree 
in  every  point,  and  ray  lord  chief  justice  de- 
clared his  opinion  to  be  the  same  upon  all  the 
po.'nts,  to  us  *,  that  there  may  not  be  any  ill 
surmises  abroad,  tiiat  we  differed  in  opinion. 

Mr.  Justiee  Wilhens.  1  was  likewise  with 
my  brothers  to  wait  upon  my  lord  chief  jus- 
tice ;  and  there  all  these  points  were  gone  over, 
and  my  lord  was  perfectly  of  that  opinion  in 
all  the  pouits^  as  had  been  told  you  ;  and  we 
concurred  with  him  in  every  one  of  them  upon 
the  reasons  that  have  been  gpven.  And  it ,  is 
fhe  opinion  of  the  whole  Court." 

Mr.  Leach,  in  his  edition  of  Sliower's  Re- 
ports, has  given  at  the  end  n  of  sir  Bartho- 
lomew's Report  of  this  Case,  vol.  2,  p.  263, 
some  account  of  what  has  been  said  of  the 
effect  of  this  judgment,  and  as  to  the  judgment 
being  recorded. 

Bishop  Kennett,,  3  Cohipl.  Hist.  (2nd  ed.) 
^9f>,  says,  "  Jnne  12,  the  Court  of  Kinff's- 
Bench,  in  the  absence  of  the  Lord  Chief- Jus- 
$ce,  gave  judgment  for  the  king  upon  the 
Quo  Warranto,  that  the  franchises  and  liber- 
ties of  .the  city  of  London  be  seized  into  the 
kill's  hands.  But  judge  Jones  was  pleased 
to  sa^,  lliat  by  the  king's  special  command. 


And  now,  considering  this  otir  distressed 
condition,  we  humbly  cast  ourselves  at  your 
royal  feet;  imploring  your  princely  com-' 
passion  and  grace  to  be  e^tendra  to  this  your 
ancient  city  ;  most  humbly  begging  your  ma- 
jesty's pardon  for  all  our  offences. 

And  we  do,  in  the  name  of  ourselves,  and 
all  the  citizens,  humbly  tender,  and  pray 
your  majesty  to  accept  the  most  sofemn 
promises  and  assurances  of  constant  loy- 
alty and  obedience  to  your  majesty,  your 
heirs  Jind  successors,  and  of  our  regular 
and  dutiful  administration  of  your  govern- 
ment of  this  city,  for  the  future :  wherein 
we  submit  ourselves  to  your  majesty's 
good  pleasui-e;  and  humbly  beg  your 
majesty's  commands  and  directions,  wiiich 
we  wiJl  with  all  humifity  and  thankful- 
ness obey. 

And  your  petitioners  shall  ever  pray. 

After  the  reading  of  which  Petition,  the 
lord  mayor,  aldermen,  a^  citiKens  were  com- 
manded to  withdraw ;  and  h^ng  again  called 
in,  the  lord-kee^r  (North)  spake  to  them,  as 
followeth : 

My  Lorf  Mayor ;  I  am,  by  the  kind's  com-* 
mand,  to  tell  you.  That  he  hath  considered  tlie 

judgment  should  not  be  entered  till  his  ma- 
jesty''s  pleasure  were  further  known.  This 
was  gcnei-ally  looked  upon  to  make  the  cidzcus 
resign  their  own  liberties,  instead  of  being  con- 
demned to  a  deprivation  of  them.  On  Mon- 
day the  18th  of  June,  a  Petition  of  the  lord- 
mayor,  aldermen  and  commons,  was  presented 
to  his  majesty  in  council,  confessing  tjiem- 
selves  most  heartily  and  iinfeignedly  sorry  for 
the  misgoverninent  of  the  city  of  late  years, 
whereby  the  citizens  had  fallen  under  his  ma- 
jesty's displeasure,  and  judgment  had  been 
pronounced  against  them,  acknowledging  the 
great  favour  of  his  majesty's  not  i^uiriug 
judgment  to  be  immediately  entered  thereupon ; 
andconsidering  this  their  distressed  condition^ 
they  humbly  cast  themselves  at  his  royal  feet» 
imploring  his  princely  compassion  and  grace  to 
be  extended  to  this  his  ancient  city,  mo«t 
humbly  begging  his  msycsty'^s  pardon  for  all 
their  offences,  and  promising  to  submit  tbem* 
selves  to  his  majesty's  good  pleasure^  Afler 
the  reading  this  petition,  the  lord-mayor,  al-* 
dermen  and  citizens  were  (H>mmanded  to  with- 
draw :  and  being  aran  called  in,  tlie  Ix>rd-* 
Keeper,  in  a  speech  told  them.  That  his  ma- 
jesty would  still  6how  the  city  all  4he  favour 
they  could  reasonably  desire  ;  and  though  h^ 
had  obtained  judgment  in  a  Quo  Warranto,  it 
was  not  his  intention  to  prejudice  them  in  their 
properties  or  customs.  That  the  oily  had  not 
been  well  advised,  to  defer  their  application  tx^ 
hia  majesty  dms  long,  even  till  ine  Court  bad 
pronounced  judgment :  it  mi^t  have  been  dou« 
with  mu^h  better  gntoe,  if  it  had  been  nioi^ 
early.  However,  his  majesty  would  not  jeiecl 
their  suit,  if  they  agreed  upon  the  particulara 
the  king  did  now  require  o^them:  for  (sayi 


miy^stywill  ihevr  tiiedty  aOtlio 
tbey  can  reatooaUy  desire. 

It  WM  very  km^  before  his  m^iei^ 
■olotioiie  to  qiMitioa  their  cliertisr :  it 


iw- 


«'  Loodoo,  Oct  6th.— His  ini^tfhr  bai  beea 
plciwid  fpredoaaly  to  restore  to  tliis  titj  aB 
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tumble  Petition  of  the  city  of  London,  where  so 
many  of  the  preeent  maystratea,  and  other 
eminent  citizens,  are  of  andoobted  loj^alty  and 
iffeetioD  to  his  aerrice :  that  for  their  aakest 

■  ■       ■■■■»|«       I  111         I  '  ■■!■  ^1    —    —  ■■ 

he)  hit  majesty  lequirea  your  submission  to 
these  regulations : 

<* «  1.  That  no  lord-mayor,  sheriff,  recorder, 
common-seijeant,  toim-clerk,  or  coroner  of 
thecity  of  London,  or  steward  of  the  borough 
of  Southwark,  shall  be  capable  of,  or  admitted 
to  the  exercise  of  their  rsspectiYe  offices,  before 
his  miyesty  shall  have  i^prored  them  under 
his  s^-manual. 

«« <  9.  That  if  bis  majesty  shall  disapprore  the 
ehoice  of  any  person  to  be  lord-mayor,  and 
ilignifytbe  same  under  his  sign-manual  to  the 
Icmi-mayor,  or,  in  de&ult  of  a  lerd-mavo'-,  to 
iSb»  rroorder,  or  senior  alderman;  toe  citi- 
sens  shaQ  within  one  week  proceed  to  a  new 
choice :  and  if  his  majesty  shall  in  like  manner 
disapprore  the  aeoond  choice,  his  m^esty  may, 
if  he  please,  nominate  a  penon  to  be  lord* 
mayor  for  the  ensuing  jrcar. 
.  *'  *  3.  If  his  nu^^y  shall,  in  like  nwmer, 
disapprove  the  persons  chosen  to  be  shcrift,  or 
either  of  them  ;  his  n^je^  may  appoint  per- 
sons to  he  sherifls  for  the  ensuii^  year,  by  his 
eommission,  if  he  so  please. 

"  The  Lord- Keeper  told  them,  That  these 
reffulations  being  made,  his  majesty  would  not 
only  pardon  this  prosecutioii,  but  confirm  their 
charter  in  such  manner  as  mav  be  consiiitent 
with  thein :  concluding  thus ;  My  lord-mayor, 
the  term  draws  toward  an  end,  and  Midsum- 
mer-day is  at  band,  when  some  of  the  officers 
use  to  be  chosen,  whereof  his  miyesty  will 
tesenre  the  approbation ;  therefore,  it  is  his 
majesty *s  pIcKisure,  that  you  return  to  the  dty, 
And  consult  the  oommon-oouncil,  that  he  may 
speedily  know  your  resolutions  hereupon,  and 
ncoordmifly  give  bis  directions.  That  you 
inay  see  ilie  king  is  in  earnest,  and  the  mailer 
is  not  capable  of  deUy,  I  am  oommanded  to 
let  you  know,  he  hath  given  order  to  bis  attor- 
ney-general to  enter  up  judgment  on  Satur- 
day next,  unless  you  prevent  it  by  your  eom- 
pluooe  in  all  these  particulars.  A  common- 
council  was  held  at  their  return,  to  consider  of 
these  proposals ;  and  the  question  being  put, 
Whether  they  should  assent,  and  submit  to  his 
ini)jesiy*s  order  of  regulations  P  It  was  car- 
ried in  the  affirmatire,  by  a  majority  of  18 
voices :  and  this  submission  was  presented  to 
Jiis  majesty  on  the  Slst  of  June.*' 

The  following  extracts  Irom  the  London 
Gazettes  exhibit  some  paiticulan  of  the  con- 
duct respecting  corporations,  to  which  king 
James  had  recourse  in  apprehension  of  the 
landing  of  the  prince  of  Orange.  See  also  his 
conduct  towards  Magdalen-Collwe,  in  the 
Re^rt  in  this  CoDeetion  of  the  Proceedings 
ngamst  that  society,  a.  n.  1687. 

Vo»  2588.— London  Gazette,  from  Thwaday 
October  4th,  to  Monday  October  ath. 


ancwnt  fraaiehises  and  nnrilcges,  as  ratty 
as  they  enjoyed  them,  belorethe  bite  jadg« 
ment  upon  the  Quo  Warranto;  the  ligjit  ho- 
nourable the  Lord  Chancellor  of  Engwid  did 
them  the  honour  to  bring  down  this  day,  the 
instrument  of  restitution  and  eoBfirmntion, 
under  the  great  spal  of  EnghuMi»  for  that  p«ir- 
p  <e :  And  sir  John  Chapman  thereby  con- 
st., uted  h>rd  mavor,  until  the  feast  of  8t. 
Simon  and  Jnde  (the  time  of  the  mayor^s  en- 
tering, according  to  the  ancient  custom  n|ioa 
his  office,)  was  sworn  in  the  Guildhnll,  with 
the  usual  solemnity,  in  the  presence  of  a  very 
great  number  of  citizens  who  testified  their  joy 
and  astisfoction,  in  this  his  majesty's  grace  and 
favour  to  them,  bv  their  loud  and  cootimied 
acclamations,  fine  same  day  the  aldermen 
(now  in  being)  that  were  at  the  time  of  the 
said  judgment  took  their  former  ptaces ;  and 
the  vacancies  will  be  supplied  by  the  dectioQ 
of  tlie  citizens,  according  to  the  ancient  ciBteai 
of  the  city. 

To  the  Ring's  most  ExoeDent  M ^cnty. 

'*  We,  your  nuuesty's  loyal  and  dutifiil  mtb- 
jects,  the  lord  mayor,  aldennen  and  sheriffii  o€ 
your  dtv  of  London,  humbly  return  our  niOBi 
hearty  thanks  to  vour  mi^est}%  finr  (he  great 
grace  and  favour  shewn  to  the  citizens  of  tfajb 
city,  in  restoring  to  them  their  ancient  libertiea 
and  franchiau,  and  we  beg  leave  to  assuro 
your  m^esty,  that  we  shall,  with  all  duty  and 
taithfuhiess,  cbearttilly  and  readiW,  to  the  nt* 
most  hazard  of  our  lives  and  fortunes,  dia* 
charge  the  trust  reposed  in  us  by  your  mnfes- 
ty,  according  to  the  avowed  principles  of  thn 
church  of  Ki^^land,  in  defence  of  your  ma|esiy 
and  the  establisbed  government." 

«<  To  the  Kinff's  most  Excellent  Miyesty :  The 
humble  Address  of  your  H^est^*s  Com- 
missioners of  the  Lieutenancy  of  the  City 
of  London. 


^*  We  cannot  but  with  enlarged  hsaitn 
turn  your  miyesty,  onr  most  sincere  and  Imm* 
ble  acknowledgements  of  your  peculiar  cure 
and  acte  of  bounty,  and  mercy  towards  this 
your  ancient  and  uunous  city  of  Ijondon,  wbn 
amidst  the  many  and  more  unportaot  afihirs, 
that  might,  at  tnis  jiuicture,  employ  and  take 
up  3rour  royal  thoughts,  have  not  yet  left 
us  without  a  securi^,  but,  by  this  your 
,jesty*s  commission,  nave  put  our 
mto  our  own  hands,  by  suiieringus  to 
stitute  of  our  own  body  such  officer^  as,  we 
hope  and  doubt  not,  will  prove  most  zealous  finr 
the  safety  and  honour  of  your  m^^y,  and  the 
defence  of  ourselves  and  fomilica.   We  smast 
oonfem  our  lives  and  fortunea  are  but  a  mcui 
sacrifioetosuch  ttnosoeodmt  goodnc»»   Bmt 
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tiieMdkioBS  disoonrees  of  the  ooffee-boDMs ;  the 
treasHoable  pamphlets,  and  libels  daily  pub- 
lished, and  dbperaed  thence  into  all  parts  of  the 
kingdom ;  the  outrageous  tumults  in  the  streets ; 

ire  do  assure  your  majesty  of  our  cheerful 
offering  of  both  against  A  your  majesty's  ene- 
mies who  shall  Sustuib  your  peace  upon  any 
pretence  whatsoe?  er. 

Gosci/e,— Prom  Monday,  Oct  15|  to  Thurs- 
day, Oct.  18,  1688. 

By  the  King : 

A  Proclamation,  for  restoring  Coiporations 
to  their  ancient  Charters,  liberties. 
Rights  and  Francliises. 

*'  James  R,  Whereas  we  are  informed  that 
several  deeds  of  surrender,  which  have  been 
1ate\y  made  by  several  corporations  and  bodies 
corporate,  of  and  in  our  cities  and  towns  within 
our  kingdom  of  England  and  dominion  of 
Wales,  of  their  charters,  franchises,  and  privi- 
leges, are  not  yet  recorded  or  inroHed :  And 
thai  upon  the  proceedings  and  rules  for  judg- 
ment, which  have  lately  been  had  upon  the 
Ctuo  Warrantos  or  Informations  in  nature  of 
a  Quo  Warranto)  judgments  are  not  yet  en- 
tered upon  record :  Whereupon,  notwithstand- 
ing new  charters  have  been  granted  in  tlie 
reign  of  our  late  dear  brother,  and  in  our  rrign : 
Which  said  deeds  (being  not  inrolled  or  re- 
corded) do  not  amount  unto,  or  in  law  make  any 
surrender  of  the  charters,  franchises  or  liberties 
therein  mentioned :  And  such  of  the  said  cor  J 
porations  or  bodies  politic,  against  which  roles 
for  judgmeailB  have  been  made,  in  the  life-time 
of  our  late  dear  brother,  or  since,  in  our 
court  of  King's-bench  (but  no  judgments  en- 
tered upon  reeord)  are  not  discorporate  or  dis- 
solved ;  And  that  it  is  in  our  power  to  leave 
such  corporations  in  the  same  estate  and  con- 
dition they  were  in,  and  to  discharge  all  fiir- 
tiier  proceedings  and  effects  that  may  be  of 
such  rules  for  judgment  and  deeds  of  sur- 
render: We  do  hereby  publish  and  declare. 
That  upon  due  search  and  examination  made, 
We  have  satisfiietion  that  the  deeds  of  surrender 
made  bv  the  corporations  and  bodies  politic  of 
the  saia  oitiesand'towns,  except  the  oorporations 
following :  (that  is  to  say)  Thetfbrd,  Nottingham, 
Bridgwater,  Ludlow,  Bewdley,  Beverley, 
Tewkesbury,  Exeter,  Doncaster,  Colchester, 
Winchester^  Launceston,  liaderd,  Plimpton, 
Tregoney,  Phrmonth,  Dunwich,  St.  Ives, 
Fowy,  East  Looe,  Camelfbrd,  West  Looe, 
Thitegall,  Penryn,  Truro,  Bodmyn,  Hadleigb, 
liStwitfiell  and  Saitash,  are  not  enrolled  or  re- 
corded in  any  of  our  courts  :  And  that  though 
rales  for  judgments  have  passed  upon  m- 
formalioos  m  nature  of  a  Quo  Warranto 
agttnfit  Mie  oornoratbns,  and  bodies  politic,  of 
flevenil  cities  ana  towns  in  our  said  kingdom  and 
dominion  ;  yet  no  judgments  have  b^n  or  are 
entered  upon  reooid,  upon  any  such  iiifbrma- 
tioas,  except  against  the  ctty  of  lioaduu,  Ches- 
ter, Caloe,  St.  Ives,  Pool,  York,Th«xt«d,  LUng- 


nor  the  affronts  Id  his  courts  ofJBStioa,ooal4^ 
provoke  him  to  it. 

Hfs  majesty  hail  patience  until  disorders  weni 
grown  to  that  height,  that  nothing  less  seemed 

■  ■■■■'  —  I* 
our,  and  Malmsbury :  And  we  of  our  mere  grac* 
and  favour,  being  resolved  to  restore  and  put  all 
our  cities,  towns  and  boroughs  in  England  and 
Wales,  and  also  our  town  of  Berwick  upoii 
Tweed,  into  the  same  state  and  condition  they 
were  and  was,  in  our  late  dear  brotheiP's  reign^ 
before  any  deed  of  surrender  vras  made  of 
their  charters  or  firanehises,  or  proceedings 
against  them  or  the  corporations  or  bodiea 
politic,  in  or  of  the  said  cities,  towns,  or  bo« 
roughs  upon  any  Ctoo  Warranto,  or  infomia«i 
tions  in  the  nature  of  a  Quo  Warranto  had.— ^ 
We  do  hereby,  therefore,  publisb,  declare,  direct 
and  require.  That  the  said  corporations  and 
bodies  politic  and  corporate  of  all  the  said  cities, 
towns  and  boroughs,  whose  deeds  of  surrender 
are  not  enrolled  nor  judgments  entered  igainst 
theni  as  aforesaid ;  and  the  mayors,  baUiffs, 
sherifis,  aldermen,  oommon-eouncil-men,  as- 
sistants, recorders,  town  clerics,  magistrate^ 
ministers,  officers,  freemen,  and  all  and  every 
others  the  members  of  or  in  every  of  theoa 
respectively  upon  the  publication  of  this  oar 
pr«»riamatH>n,  take  on  them  and  proceed  to  act 
as  a  corporation  or  body  politic,  and  where 
places  are  vacant  by  doith,  or  otlmrwise,  to 
make  elections,  constitute  and  fill  up  the  same 
(notwithstanding  the  usual  days  and  times  of 
elections  by  the  ancient  charten  and  consti- 
tutions shall  happen  to  be  past)  and  to  do,  exe- 
cute and  perform  all,  and  every  matter  and 
thing,  as  they  lawfully  might  and  ou^ht  to 
have  done,  if  no  such  deeds  of  surrender,  rulee 
for  judgment,  or  other  proceedings  upon  any 
such  Quo  Warranto  or  Informations  had  bee« 
had  or  made, — And  for  the  better  effecting  our 
said  intention,  we  have  by  order  made  by  ua  ia 
council,  and  under  our  sign  manual ;  And  we 
do  also  by  this  our  proclamation  made  with  the 
advice  of  our  said  council,  discharge,  remove 
and  dismiss  all  and  every  person  and  persons  of 
and  fnask  aU  offices  ana  places  of  mayor^ 
bailiiis,  sheriffs,  aldermen,  eommon-coundl- 
men,  assistants,  recorder,  town  cleric,  and  aO 
and  every  office,  and  place,  which  they,  or  any 
of  them  have  or  claim  only  by  charter  patent 
or  grant  from  our  dear  brother,  or  from  our- 
selt,  since  the  dates  of  the  respective  deeds  of 
surrender  or  rules  for  judgment ;  except  such 
corporations  whose  deeds  of  surrender  are  en- 
rolled or  against  whom  iudgmentis  entered  ; 
and  that  all  and  every  such  person,  and  persona 
deliver  up  into  the  hands  and  custody  of  tfaie 
said  persons  hereby  appointed  and  intended  to 
act  and  execute  the  saiu  offices  and  places,  a|I 
and  every  the  charters,  records,  books,  eri- 
dences  and  matters  concerning  the  saidre»« 
pective  corporations.  And  we  do  hereby  iur- 
ther  publish  and  declare,  that  we  have 
caused  all  and  erery  the  aakl  deeds  of  siirv 
render,  which  can  be  found,  to  be  delivered  and 
put  into  the  hvidii  of  o^r  Attomey  General  to 


to  be  QeBigDed,  Ihan  a  niiit  to  tlie  govemoMDt 
bbdi  of  church  and  state ;  for  the  factioiM  party 


were  net  content  with  the  pnustioe  of  these  in- 
•olendes,  but  eadeayoured  to  hare  them  pub- 

be  by  him  canocUed  and  returned  to  the  oor* 
poratioDs  and  bodies  politic  of  the  respective 
cities  and  towns  whom  they  concern ;  and 
liave  also  given  to  our  mid  Attorney  authority, 
and  do  hereby  warrant  and  oommaod  him,  not 
only  not  to  proceed  or  enter  iudf^pnent  upon  the 
■aid  Quo  Warranto  or  Informations  in  nature 
of  a  Quo  Warranto,  or  any  of  them,  but  to 
enter  upon  the  respectire  records,  Noli  Prose- 

r*'s  eod  legal  dischai^ges  thereof:  And  we 
hereby  publish  and  declare  our  further 
Ipraoe  and  favours  to  the  said  cities,  oorpora- 
tions  and  boroughs,  at  any  time  hereafter,  by 
•ay  further  act  to  grant,  oonfirm,  or  restore 
unto  them  all  their  charters,  liberties,  franchises 
and  pftTileges  diat  at  the  respectire  times  of 
auch  deeds  of  surrender,  or  rates  for  judgment 
made  or  given,  they  held  or  enjoyed.  And  in 
order  to  tlie  n^fecfing  oitr  said  m»^  inten- 
^•ma,  we  do  hereby  likewise  pubush  and  declare 
our  royal  wiU  and  pleasure  as  for  and  concerning 
the  restorhig  to  such  of  our  cities,  corporations, 
and  borough)  within  our  said  kingdom  and  do- 
minion, which  have  made  deeds  of  surmder, 
or  have  had  judgments  given  against  them, 
which  surrenders  are  entered  of  record.  That 
our  Chancellor,  Attorney  General,  and  Sohci- 
tor  General)  without  fees  to  any  officer  or  ofB- 
cen  whatsoever,  upon  apolioation  to  them 
made,  shall,  and  they  are  hereby  required  to 
ptepare  and  pass  charters,  instrmnents,  grants 
and  letters  patents  for  the  Ineorporatine,  re- 
gnwiting,  confirming  and  restoring  to  all  and 
every  the  said  cities,  corporations  and  boroughs, 
their  respective  charters,  Kberties,  rights,  Sm- 
ehises  and  privileges,  and  for  restoring  the  re- 
spective mayors,  bai!iffc,recorder8,  shenffs,  town 
clerks,  aldermen,  common  council  men,  assis- 
tants, officers,  magistrates,  ministers,  and  free- 
men, as  were  of  such  cities,  corporations  or  bo- 
rough at  the  time  of  such  deeds  of  surrender,  or 
jdudgments  respectively  given  or  had,  and  for 
the  putting  them  into  the  same  state,  condition 
and  pliirht  they  were  in  at  the  times  of  such 
deeps  of  surrenderor  judgments  made  or  given. 
And  whereas  divers  Iraroughs,  which  were  not 
heretofbre  corporations,  have  since  the  year 
1679,  had  charters  of  incorporation  sranted 
and  passed  unto  them ;  "We  heraby  further  ez- 
preas  and  declare  oar  royal  pleasore,  to  deter- 
mme  and  annul  the  said  last  mentioned  diarters 
and  corporations ;  And  to  that  end,  we  have  in 
pursuance  to  the  power  reserved  in  the  said 
charters,  by  our  order  in  council,  and  under 
our  sign  manual,  removed  and  disdiaiged; 
And  we  do  also  by  this  our  Proclamation,  re- 
move and  discharge  all  and  every  pMerson  of  or 
in  the  said  last  mentioned  corpmitions,  of  and 
from  all  offices  and  places'  of  mayors,  bafltffs, 
recorders,  sheriSs,  aldermen,  common  council- 
men,  assistant!*,  and  of  and  from  all  and  every 
#ther  office  and  f  iMe,  fiom  whioh  we  have 


Kely  countenanced  bjy  themagiilralesr  and  for 
that  end,  in  all  electMms  tl^  stickled  to  chose 
the  most  disaffected  into  oflaoes  of  the  great* 
est  trust  in  the  government ;  and  carried  them- 

power  reserved  by  the  said  charters  resjpec- 
tively,  to  remove  or  dischaige  them :  And  we 
do  hereby  promise  and  dec&re,  that  we  will 
do  and  conseni  to  q])  such  ads,  matters  and 
things,  as  shall  be  necessary  to  render  these 
our  gracious  intentions  and  purpoees  eiectuaJ, 
it  being  our  gracious  intentioa  to  call  a  parlia- 
ment as  soon  as  the  general  disturbanoe  of  our 
kingdom  by  the  intended  invasion,  will  admit 
thereof. 

Given  at  our  Court  at  Whit^all,  the  l7th  day 
of  October,  1688.  In  the  Fourth  year  of 
oar  Reign.  * 

At  the  Court  at  Whitehall,  October  irth,  1688. 
Present  The  King's  most  Excellent  Ma- 
jesty and  the  LorAi  of  his  most  Honoar- 
able  Privy  Council. 

Whereas  in  the  charters,  patents  or  grants, 
made  to  several  cities,  boroughs  and  towns 
corporate,  a  power  b  reserved  to  bis  majesty  hy 
his  order  in  council,  to  remove,  displace,  and 
discharge  the  mayors,  sherifls,  recorders, 
town  cmcs,  aldermen,  common  coundl-mcn, 
assistants,  officers,  magistrates,  ministers,  free- 
men, and  other  menabers  of  the  same :  His 
maiestjr  is  this  day  in  council  pleased  to  order, 
and  it  is  hereby  ordered  accordingly,  that  alt 
mayors,  sherilb,  recorders,  town  derks,  alder- 
men, common  council-men,  assistants,  officers, 
magistrates,  ministers,  freemen,  md  other 
members  of  the  said  respective  cities,  boroughs 
and  towns  corporate,  which  have  or  claim  such 
offices  or  places  by  charter,  patent  or  grant 
from  the  late  king  of  biemed  memory,  or  from 
his  majesty  since  the  year  1679  (except  such 
dties  «id  towns  in  his  m^festy's  proclamation 
named,  whose  deeds  of  surrender  are  inroUed, 
or  against  whom  judgments  in  Quo  Warranto 
are  entered^  be  removed,  displaced  and  discharg'- 
ed,  in  pursuance  of  the  power  reserved  as 
aforesaid ;  And  they  and  every  of  them  are 
hereby  removedi  di«ploced  and  dischaigod  ac- 
cordingly. JoBN  Nicholas. 

J.  A.  Whereas  on  the  chartem,  patent*  w 
grants  made  to  several  citiea,  bohmgfaa  and 
towns  corporate,  a  power  is  reserved  to  us,  to 
remove,  displace  and  discharge  by  order,  under 
our  signet  and  sign  manual,  me  mayors,  she- 
rjfi,  recorders,  town  derka,  aldermen,  eom- 
mon-oouncil-men,  aasiatants,  officers*  magis- 
trates, ministers,  freemen  and  other  members 
of  diesaAe ;  We  do  accordingly  hereby  re- 
move, displace  and  discharge  all  mayors^  aKe* 
rifb,  recorders,  town-derks,  aldermen,  oom« 
mon-ooundl-men,  assistants,  offioerft*  magis- 


^««H»«.u«.B  the  operation  in  Ipw,  of  iMa 
proclamation,  seethe  case  of  Newhngv.  Fnn« 
oif,  (PMh.  $9  O.  d.)  3  Tena.  Bcp.  189. 
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Bslwea  iiith  that  heat  aod  yiolence,  that  it  was  a 
terror  to  all  sober  and  discreet  citizens :  and  the 
city  was  so  unhappily  divided  into  parties,  that 
there  was  no  likelihood  it  could  return  to  good 
order,  so  long*  as  the  factious  retained  any  hopes 
of  procuring  the  election  of  magistrates  of  their 
own  party  tor  their  impunity. 

It  was  high  tim^  to  put  a  stop  to  this  grow- 
ing eyil.  Tliis  made  it  necessary  for  his  ma- 
jesty to  enquire  into  their  abuse  of  franchises, 
that  it  might  be  in  his  power  tp  make  a  regula- 
tion, sufficient  to  restore  the  city  to  its  former 
good  government. 

It  was  not  for  punishment,  but  merely  for 
the  good  of  the  city,  that  he  took  tliis  course. 

An4  now  the  km^  hath  obtained  judgment 
ia  a  Quo  Warranto,  it  is  not  his  intention  to  pre- 
judice them,  either  in  their  properties,  or  cus- 
toms, ^ny*  lest  the  entering  a  judgment  upon 
record  migut  have  consequences  fatal  to  them, 
bis  majesty  was  so  tender  of  them  that  he  caused 
Mr.  Attorney  to  forbear  the  same  at  present, 
that  the  city  might  have  some  time  to  consider 
their  own  condition. 

My  Lord;  I  must  needs  say,  the  city  hath 
Dot  been  well  advised,  to  defer  their  application 
to  his  majesty  thus  long,  even  till  the  court 
(lath  pronounced  judgment :  it  had  been  done 
.  with  a  much  better  grace,  if  it  had  been  more 
early. 

His  majesty's  affecdon  to  the  city  is  too  great 
to  reject  their  suit  for  that  cause., 

But  for  that  reason  you  will  have  the  less 
lime  to  deliberate  upon  the  particulars  the  king 
floth  require  of  y^u. 

And  indeed  mere  will  be  little  need  of  deli- 
kration;  for  his  miyesty  hath  resolved  to 
make  the  alterations  as  few  and  as  easy  as  may 
lie,  consistent  with  the  good  government  of  the 

trates,  ministers,  freemen,  and  other  members 
4)f  our  said  respective  cities,  boroughs,  ^d 
towns  corporate,  which  have  or  claim  such 
offices  or  places  by  charter,  patent  or  grant, 
/rom  the  late  king  our  most  dear  biother  of 
ever  blessed  memory,  or  from  us  since  the 
year  1679  (except  such  cities  and  towns  in  our 
proclamation  named,  whose  deeds  of  surrender 
are  inrolled,  or  against  whom  judgments  in 
Quo  Warranto  are  entered)  and  they  and  every 
4)f  them  are  hereby  removed,  displaced  and  dis- 
charged   accordingly,   in   pursuance  of  the 

'|)ower  reserved  to  us  as  aforesaid.    Whereof 
all  persons,  concerned  are  hereby  required  to 

.  take  notice. 

Given  at  our  Court  at  Whitehall  the  Uth 
day  of  October  1688,  m  the  fourth  year 
of  our  reign.    By  his  majesty's  command, 

SUKiD£RLAND  P. 

For  the  reflections  to  which  these  restitutions 
gave  rise  at  the  time  at  which  they  were  made, 
#ee  a  passage  which  is  extracted  fi'om  Narcissus 
Luttrell's  *  Brief  historical  Relation,'  and  in- 
serted in  a  Not^  to  the  report  of  the  proceed- 
in|(s  against  Magdal«a  QoH^^  a,  p.  1^7,  in 
this  Collection. 

▼OL.  YIII. 


city,  and  peace  of  the.  kingdom.      They  are 
these: 

His  majesty  requires  your  submission  to  these 
reeulations : 

That  no  lord  mayor,  sheriff,  recorder,  com- 
mon Serjeant,  town -clerk,  or  coroner  of  the 
city  of  London,  or  steward  of  the  borough  of 
South wark  shall  be  capable  of,  or  be  admitted 
to  the  exercise  of  their  respective  offices,  before 
his  majesty  shMl  have  approved  them  under  his 
sign  manual. 

That  if  his  majesty  shall  disapprove  the 
choice  of  auy  person  to  be  lord  mayor,  and 
signify  the  same  untler  his  sign  manual,  to  the 
lord  mayor,  or,  in  default  of  a  lord  mayor,  to 
the  recorder,  or  senior  alderman,  the  citizens 
shall,  within  one  week  proceed  to  a  new  choice* 
And  if  his  majesty  shall  in  like  manner,  disap- 
prove the  second  choice,  his  migesty  may,  if  he 
so  please,  notninate  a  person  to  be  loid  mayor 
for  the  ensuing  year. 

If  his  majesty  shall  in  like  manner  disap- 
prove the  persons  chosen  to  be  sherifls,  or  eith^ 
of  them,  bis  majesty  may  appoint  persons  to  be 
sheriffs  for  the  ensuing  year,  by  his  oommissioa 
if  he  so  please. 

Nevertheless,  the  Eleotbns  of  these  Officers 
may  be  according  to  the  ancient  usage  of  tha 
city,  with  these  restrictions : 

The  lord  mayor,  and  court  of  aklermen^ 
may,  with  leave  of  his  majesty,  displaoe  any 
aldermao,  recorder,  common  seijeaot,  town" 
clerk,  coroner  of  the  said  dty,  and  stewanl  of 
the  said  borough. 

Upou  |he  election  of  any  alderman,  if  any  of 
the  persons  that  shall  be  presented  to  the  court 
of  aldermen  by  the  ward  shall  be  judged  unfit, 
upon  such  declaration  by  the  said  court,  the 
ward  shall  proceed  to  the  choice  of  other  per- 
sons in  the  room  of  such  or  so  many  of  them  as 
are  so  disapproved  :  and  if*  the  said  court  shall 
disapprove  such  second  choice  they  may  ap- 
point any  others  in  their  room. 

The  justices  of  the  peace  to  be  by  the  king's, 
commission,  which  his  majesty  wdl  grant  ac- 
cording to  the  usual  method ;  unless  upon  ex- 
traordinary occasions,  when  his  m^jesly  shall 
think  it  necessary  tor  his  service. 

These  matters  are  to  be  settled  in  such  • 
manner  as  shall  be  approved  by  his  miyesty's 
attorney  and  solicitor  general,  and  counsel 
learned  in  the  law. 

My  Lord  Mayor.;  These  regulations  bcin^ 
made,  his  m;yesty  will  not  oidy  pardon  this 
prosecution,  but  confirm  your  charter  in  such 
manner  as  may  bo  consiHtcnt  nith  them. 

The  dty  ought  to  look  upon  this  as  a  great 
condescension  on  his  majesty  *s  part ;  it  being  in 
the  nature  of  a  reservation  of  a  small  part  of  what 
is  already  in  his  power,  by  the  judgment :  and 
of  those  things  which  will  conduce  as  much 
to  their  own  g^od  and  quiet,  as  to  his  ser\'ice. 

If  the  city  should  look  upon  it  with  another 
eye,  and  neglect  a  si>eedy  compliance;  yet 
his  majesty  hath  done  his  part,  and  demonstrated 
his  affection  to  the  city,  by  giving  th«m  tiui  ^ 
portunity, 

4N 
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And  if  there  slisQl  be  any  heary  consequence 
ot'ti^is  judgYnent,  which  it  will  b(*hove  you  well 
to  consider,  the  fault  will  lie  at  their  doors,  in 
whose  power  it  now  is,  to  bring  this  afiair  to  a 
happy  conclusion. 

My  Lord  Mavor ;.  Tlie  term  draws  towards 
an  end,  and  Midsummer-day  b  at  hand,  \i  hen 
some  of  the  officers  use  to  be  chosen,  whereof 
Ills  majesty  uill  reserve  the  approbation  ;  there- 
fore it  is  liis  majesty's  pleasure,  that  you  return 
to  the  city,  and  consult  the  oommon-councily 
that  he  may  speedily  know  your  resolutions 
thereupon,  and  accordingly  give  his  directions. 

That  you  may  see  the  king  is  in  earnest,  and 
the  matter  is  not  capable  of  defoy,  I  am  com- 
manded to  let  you  know,  he  hath.giren  order  to 
his  Attorney '  General  to  enter  up  judgment 
on&tnrday  next,  unless  you  prevent  it  by  your 
compliance  in  aU  these  particulars. 

But  the  city  not  complying,  judg^neut  was 
entered. 

Thus  was  tlie  metropolis  of  the  kingdom 
deprived  of  its  Charter  and  Magistmtes,  till 
the  year  16il8,  when  king  James,  terrified  at 
the  news  of  the  prince  of  Omnge's  intended 
invasion,  thought  fit  to  restore  it,*  October  the 
6th,  and  ordered  lord  ebaaceUor  Jefierics  to 
earrv  it  back  himself;  whereupon  sir  George 
Treby  was  restored  1o  his  place  of  Recorder, 
and  the  rest  of  the  Magistrates,  according  to 
Ibe  ancient  cpustitution  of  the  city. 

Postscript. 

The  question  cmrorning  tlie  surrender  of 
tlie  corporations,  or  bodies  politic,  not  being 
directly  in  the  case,  but  in  tne  arguments  on 
Both  sides  insisted  on,  it  may  not  be  onneces- 
sarV  to  state  thnt  point,  and  collect  what 
bath  been  in  the  debates  or  arguments  alleged 
on  either  side,  thut  the  easier  view  and  j^dg- 
Mient  may  be  made  of  it.  Uy  surrenrfer  in 
this  question  is,  by  both  sides,  meant  and  in- 
tende<l  some  deed  of  instrument  in  writing, 
whereby  n  l)ody  corcorate  or  politic  can  suv- 
rende**  and  di^ssolve  itself.  It  is  a<rreed  ihat  a 
boily  iw)litic  may  be  dissolved,  either  by  the 
death  of  the'fiersoits  incoi-porate,  or  their  re- 
fuser to  act,  nominate,  or  elert  otfieers  or  nu- 
nisters,  so  as  there  remain  not  sufficient,  au- 
thorized or  enabled  by  tlieir  charter  or  consti- 
tution, to  prui^rve  Oieir  being:  This  is  ad- 
mitted to  be  a  cesser,  or  dissolution  of  the 
corporation,  and  such  a  sort  of  yielding  up,  or 
surrender,  is  admitted  possible.  "^  But  whether 
by  an>  deed  or  in&tniment  in  writing  it  can  Jbe 
done,*  that  is  the  question  intended.  For  tlie 
surrender,  U  hath  lieeu  alleged, 

1.  That  the  being  of  a  (Midy  politic  is  a  li- 


berty, privOege,  and  franchise,  that  bad  its 
commencement  bv  the  king's  charter,  or  hy 
prescri[>tion,  whicn  supposes  a  charter ;  and  if 
it  have  its  beginning  and  creation  by  charter, 
which  is  the  king's  deed  that  grants  h ;  by- 
deed  again  it  may  be  rc^granted  and  soimi* 
dered :  and  it  is  a  maxim  in  law,  *  UaunHpiod  - 
*'  que  dissolvi  potest  eod^  nando  quo  Imtur.' 
And  instances  in  fairs,  markets,  leets,  and  such- 
like franchises,  granted  bv  charter,  which,  say 
they,  may  be  surrendered  by  deed,  or  regrant. 

2.  That  it  is  necessary  that  it  should  1^  dis- 
solvible  by  surrender.  Perhaps  a  town  may 
come  to  decay,  and  not  be  able  to  defray  the 
chaige  that  the  support  and  maintemiice  of 
the  corporation  may  require;  for  every  one 
sees  that  ornaments  and  officers  must  be,  and 
these  cannot  be  bought  or  maintained  tnthoil 
estates;  and  poor  men  are  not  able,  widioot 
ruin  to  their  families,  to  bear  the  magistracies 
and  offices ;  and  therefore  i^  is  necessary  there 
should  be  a  power  in  them  to  surrender. 

3.  That  the  books  and  cases  in  law  do  prove, 
that  a  corporation,  or  body  politic,  may  sur- 
render itself,  and  thereby  be  dissolved. 

Dy.  S73.  Tliere  the  case  is  thus  stated: 
The 'deanry  of  the  cathedral  church  of  Wells 
was  dissolved  by  the  surrender  of  Fitz- Wil- 
liams, tcwpore  H.  8.  And  the  prebend  of  Cdr- 
rey,  in  the  same  church,  was  also  surrendered 
by  Goodman,  prebendary  there,  1 E.  6.  And 
in  this  year  the  dissolution  of  the  deaniy  was 
confirmed,  and  the  deanry  ertinct  by  act  of 
parliament,  and  a  new  dean  erected  and  cre- 
ated ;  to  which  new  deanry,  the  lands  and  pos-> 
sessions  of  the  old  were  annexed,  amongst 
other  possessions,  and  the  nomination  of  the 
new  dean  and  successors  given  by  that  act  to 
the  king ;  and  tliat  he  should  have  the  same 
power  in  *  Chore  et  Capitulo,'  as  the  old  dean 
had ;  saving  to  all  strangers,  other  than  the 
bisliou  of  Bath  and  > Veils,  the  old  dean,  and 
the  old  prebendary,  and  their  successors.  In 
this  case  it  is  admitted,  and  taken  for  granted, 
that  the  deanr}',  .and  also  the  prebend,  were 
surrendered. 

Dy.  984.  There  the  archbishop  of  Dublin 
had  two  chapters,  viz.  the  dean  and  chapter 
of  St.  Patrick,  and  tho  dean  and  chapter  of 
Christ  Church,  and  both  these  used  to  confirm 
the  bishop's  leases.  The  dean  and  chapter  of 
8t.  Patrick,  by  deed  umler  their  common  seal, 
gave  and  surrendered  all  their  church,  homes, 
lands  and  possessions  to  the  king,  ^vithout  li- 
cence or  consent  of  their  bishop,  being  their 
ordinary,  and  patron  of  the  most  port  of  the 
jireliends.  After  this  surrender  their  church 
was  used  as  the  common  ball,  for  the  four 
courts  in  the  Term  there ;  and  a  lease  b  made 
by  the  archbishop,  confirmed  by  the  dean  and 
•  The  ofieration  of  the  acceptance  by  other  chapter  of  Christ  Church  only  ;  and  whether 
eorjiorations,  of  the  prr>clanmtion  of  king*  James  *  the  successor  of  the  archbishop  were  h^und  by 
the  Second  in  this  same  year  (4  Jac.  2)  for  this  lease  was  the  truestion.  The  judges  in 
their  restorafiou,  with  the  lull  enjoyment  of|  Ireland  were  divided  in  opinion,  and  Oiereupon 
their  respective  ancient  franchises  andprivi-    'the  case  was  sent  over  tor  the  opinion  or  the 


leges,  is  discussed  in  tlie  case  of  Newhng  v, 
Francis,  3  Term  Uep.  199. 


judcfes  liere :  and  the  opinions  and  resolutions 
of  five  justices,  vis.  Catlyn,  Dyer,  Saundcfs, 
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Wdsb,  ai|d  Cams,  certified  ta  the  lord  deputy 
of  Ireland,  unddr  their  bands,  were,  *  Quod 

*  don  fuit  aliud  capitulum   in  esse  "tempore 

*  confirmationes  dimission'  pned'  nisi  Christ- 

*  Church  tantum,  quia  Corporatio  et  Capituliiro 

*  Saocti  Patrick  fuit  per  dun  am  «'.  sursum  red- 
^  dition'  Decani  et  Capituli  pned'  legitime  dis- 

*  Bolutum  absque  consensu  Archieptscopi.' 

Jones  168.  The  opinion  of  /ustice  Jones 
there,  that  a  corporation  may  be  dissolved  by 
an  aqt  proper,  riz.  by  resi&rnation. 
On  tli^  other  side,  it  hath  been  answered, 
1.  Admitttn|^  it  to  be  true,  that  to  be  a  body 
p6litic,  is  a  uberty,  privile||;e,  and  franchise, 
created  hv  charter,  which  is  the  king's  deed ; 
yet  it  doth  not  follow,  that  it  may  be  surren- 
dered by  deed :  for  tb^  charters  that  incorporate 
the  citizens,  or  inhabitants  of  such  a  city,  town 
or  pUice,  and  make  tbem  a  body  ca{Md)1e  of 
taking  and  having  l^ds,  goods,  or  chattels,  to 
sue  and  to  be  sued,  and  to  nave  a  common  seal, 
and  to  act  according  to  the  powers,  ends  and 
purposes,  in  their  charters  contained,  only  give 
them  a  capacity  for  those  ends.    The  liberty, 


franchise  to  any  otner  persons 
only  personal  franchises  or  capacities,  fixed  in 
ibe  persons  to  whom  they  are  granted,  like  to 
patents  of  denization  granted  to  aliens,  whereby 
a  capacity  is  granted  to  have,  hold,  and  act,  as 
a  naturaf-bom  subject ;  grants  of  enfranchising 
a  villain  ;  these  are  grants  that  cannot  be  sur- 
rendered ;  these  ar6  franchises  and  capacities 
like  this  ;  these  are  exceptions  to  the  general 
rule, '  unumquodque  dissoivitur  eodem  modo,' 
&c.  so  also  of  fairs,  markets,  courts,  Sec.  they 
^e  created  by  charter,  they  may  be  grant^ 
over,  or  granted  to  the  king,  but  it'  they  be  re- 
granted  to  the  king,  the}*  are  not  extinct,  but 
remain  in  the  k'lng. 

Abbot  of  Strata  Alarcelta's  case.  Rep.  9.  25. 
b.  shews  the  difference  thus :  when  the  king 
grants  franchises,  that  were  in  the  crown  before 
the  grant,  as  bonafelonium^  deodands^  vrreck, 
&c  and  these  come  again  to  the  crown,  they 
are  mei^ged  in  the  crown,  and  the  king  is  seized 
of  them  j'ttre  corona  ;  but  when  a  privilege, 
liberty,  franchise  or  jurisdiction,  was  at  first 
erected  or  ordained  by  the  king,  there,  by  the 
coming  of  it  again  to  the  crown,  they  are  not 
extinct ;  and  instancetli  in  fairs,  markets,  hun- 
dreds, leets,  et  $imilia.  They  arenotdisBolved 
or  ipone,  fbr  thereby  subjects  would  be  prejndi- 
eed :  for  if  the  court  should  be  so  granted,  and 
thereby  dissolved,  the'  snlgects  judgments  and 
suits  in  those  courts  would  be  all  lost.  These 
are  other  exceptions  to  that  general  rale, '  un- 
umquodque,* occ. 

3.  That  the  reason  given  tor  the  surrenders 
of  corporations  from  the  poverty  that  may 
happen,  for  the  couTenioncy  of  souie  corpora- 
tion, is  answerable ;  for  that  doth  not  very  fVe- 
quontly  happen  :  but  when  it  llotb  happen,  if 
they  are  weary  of  it,  they  may  let  it  alone,  and 
not  act,  or  choose  officers ;  it  will  cease  of  itself, 
Ihey  need  not  be  at  the  diarge  or  trouble  of  a 


surrender :  but  on  the  other  side,  the  inconve- 
niencies  are  very  great,  and  are  some  of  them 
before  si>ecified.  The  establishment  of  the 
church  IS  all  in  corporations,  bishops,  deans, 
chapters,  prebends,  parsons,  vicars ;  if  these  bo 
surrenderable,  as  by  tbe  cases  cited  wiihoul 
consent  of  bishops  (a  prebend  is,  as  to  his  beiog, 
but  as  a^parson,  or  a  vicar)  the  universities,  col- 
leges, hospitals,  all  the  cities,  considerable  towns, 
trades,  and  mysteries,  are  corporations  ;  if 
these  be  sun-euUerable,  it  affects  oui'  old  go- 
vernment. 

3.  As  for  thebooks  and  aathorities,  Dy.  273, 
the  dissolution  of  the  corporation  thereby  sur- 
rendered is  only  mentioned  in  putting  the  case» 
it  is  not  debated,  nor  was  it  material  in  the  case : 
for  the  act  of  parliament  there  settled  the  new 
dean  and  chapter;  and  the  prebendary,  and 
the  matter  oftne  case  ariseth  upon  the  depriva- 
tion of  Dean  Goodman,  and  the  aj)peal,  and  re- 
version of  that  sentence,  there  is  not  as  much  as 
any  opinion  in  the  case  concerning  the  disso- 
lution or  surrender,  whether  good  or  bad.  But 
what  may  reasonably  be  inferred  from  that 
Case  is,  that  the  surrenderor  dissolution  theraby 
was  not  jgpood  in  law ;  fur  if  ithad,^what  needed 
the  havmg  an  act  of  parliament  to  secure 
against  the  old  dcata  and  prebendar)^  ?  which 
yet  appears  in  the  case  was  had. 

And,  Co.  Rep.  3.  75.  b.  in  the  case  of  the 
dean  and  chapter  of  Nonvicb,  this  case  of  D  ver 
IS  cited,  and  tliere  it  is  expressly  said,  that  tiiat 
surrender  was  not  thought  good,  till  confirmed 
by  act  of  parliament. 

And  as  fbrlhe  other  case.  Dyer  289.  of  the 
surrender  of  the  dean  and  chapter  of  St.  Fatrick, 
the  opinion  of  the  judges  there  given  is,  by  all 
the  judges,  3  Car.  1,  in  the  case  of  ITaywai"d 
and  FuTcher,  in  Jones  168,  denied  to  be  law, 
and  said  to  be  a  private  resolution.  8o  that 
these  two  cases  in  Dyer  having  been  by 
those  latter  authorities  denied,  remain  no 
authorities.  And  as  for  the  otlicr  authority, 
viz.  The  opinion  of  justiee  Jones,  1G8, 
that  a  corporation  may  be  dissolved  by  a 
proper  act,  viz.  by  resignation,  that  is  true', 
taken  in  the  sense  he  speaks  it :  it  is  spoken  of  a 
dean  and  chapter  resigning  to  the  ordinary,  viz. 
the  dean  resigning  his  place  of  dean,,  and  the 
prebendaries  of  Sie  chapter  resigning  their 
prebends  to  the  ordinary,  whereby  their 
churches  and  prebends  became  void,  and  to  be 
supplied  by  the  respective  patron,.'colUiting  or 
presenting,  as  in  cases  of  resignation,  by  anjr 
parson  or  vicar  to  his  ordinary.  But  this  is  no- 
thing of  a  surrender  of  tbe  Body  politic  to  the 
king,  anA  thereby  <«issolving  the  corporation, 
and  desti-oying  all  supply,  by  new  presentments 
or  collations.  And  this  appears  oy  the  very 
words  of  Justice  Jones  there ;  fbr  wh^n  he 
saith,  they  may  J)e  dissolved  by  a  proper  act, 
viz.  by  resignation  ;  Jthe  next  words  are,  or  by 
deatli  of  the  whole  corporation,  and  the  king 
being  patron,  it  is  in  his  election  whether  he 
will  coUate  de  novoy  or  not,  and  till  he  cqllatea 
the  corporation  is  in  suspense ;  but  if  the  bishop 
be  patroDi  then  the  bishop,  upon  tbe  resigna^ 
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fion,  hatb  power  to  collate,  and  thereby  to  con- 
6nuc  the  corporation  :  so  that  it  is  very  plain^ 
ibat  the  rcsi^ation  he  sneaks  of  is  uot  raeaat 
for  any  surrender  to  the  king,  or  any  tlungthal 
detQ*iuin(>s  tlie  corporation,  except  the  patron 
will  not  collate,  and  thereby  suffer  the  corpo- 
ration to  cease ;  but  ou  the  contrary,  that  a  cor- 
poration cannot  be  dissohed  by  any  surrender. ' 

The  suppression  and  dissolution  of  the  abbeys, 
friories  and  monasteries,  by  IL  8,  was  no  dis- 
solution of  their  bodies  politic.  Br.  Extin- 
guishment, 75.  Br.  Corporation,  78.  Daries, 
Rep.  1.  Moore's  Rep.  28«.  Though  their 
bouses  and  all  the  po^esKions  were  ffone,  and 
the  persons  either  discharged  of  their  orders, 
or  sent  into  other  houses  ;  yet  resolved,  that 
the  corporations  remained.  And  it  can  scarce 
be  imagined,  but  in  some  oftboae  casm  it  would 
have  been  practised,  or  at  least  something  said 
•bout  surrendering  their  boily  politic,  if  it  had 
been  then  thought  surreuderable.  But  the  case 
of  the  dean  and  chapter  of  Norwich,  Rep.  3. 41 
EUz.  before-cited,  and  the  case  of  Ilayward 
»nd  Pulcher  before  meniioned  iu  3  CTar.  1. 
Jones,  160.  Palm.  Rep.  600,  501.  Anders.  2. 
130.  have  been  cited  as  judgments  against 
aurreoders  by  all  the  iudgi>s  of  the  king's- bi'nch. 
The  case  i\  as,  that  the  dean  and  chapter  of  Nor- 
wich, 3  Jimii,  1,  E.  6,  surrendered  to  the  king 
their  cathedral  church,  and  all  their  manors, 
lands,  teneinentN,  hereditaments,  franchi.ses, 
»nd  Kberties,  spiritual  and  temp<»ral,  by  what- 
Joever  names  they  are  known,  or  «  hich  tlicy 
have  or  ought  to  have  in  the  right  of  their 
rhurch.  And  by  the  case  41  Eiiz,  Co.  Rep. 
3.  74,  and  the  opinion  of  all  the  judges  of  the 
Kmg's-bench,  3  Car.  1,  adjudgwd,  tliat  this 
Vas  no  surrender  of  the  corporation. 
'  They  object.  That  the  words  of  the  surren- 
der do  not  shew  any  intent  to  surrender  the 
corporation,  but  only  the  possessions. 

r  answer,  the  being  of  a  cor(M>ration  is  a  fran- 
chise or  liberty  ;  and  there  is  an  express  sur- 
Vender  of  all  franchises  and  liberties,  spiritual 
And  temporal,  by  what  name  boeier  known. 


wbidi  they  have  b  the  right  of  their  church  i 
and  this  was  a  sjuritual  franchise,  which  they 
had  in  right  of  their  church. 

Next,  this  surrender  was  made  with  mtentto 
dissolve  tho  coiporation,  and  to  have  a  new  one 
erected:  this  appears  hy  the  new  charter 
of  erection  made  in  November  foHowhiff  ; 
which  recites  the  tunTudcr  made  to  that 
intent.  It  is  n«>t  any  vihere  in  the  many  ar* 
guments  of  tliat  case  aUedged  that  there 
wanted  words  in  the  surrender  to  do  it,  which 
would  have  been,  if  that  had  been  the  ground  of 
theirjiidgment.- 

In  the  caae  cited  out  of  Dyer  98t,  there  the 
words  of  the  surrendi-r  were,  that  they 
surrendered  their  church,  houses,  landa,  and 
possessions,  which  are  not  half  so  lat^ 
and  ample  words  as  in  this  surrender  are 
oentaioed ;  and  theotber  side  cite  tliat  as  an  au- 
thority,  to  prove  a  corporation  surrendered,  and 
admit  the  words  there  sufficient,  and  deny  them 
to  be  sufficient  here,  tlto^h  much  more  large, 
express,  and  general.  Tne  argi^ing  there  m 
Palmer  501,  that  it  is  against  tlie  pature  and 
constitution  of  corporations,  that  by  the  words 
put  in  their  charters,  by  their  very  constittition, 
are  to  have  perpetual  succeKsi(»n,  *  perpetuiji 
*  TemiM>ribus  duratur,'  and  which  by  their 
oaths  they  are  sworn  to  prcsene,  or  thev  should 
be/c/o  de  $f.  \iu\  the  express  words  of  this 
judges  reported  in  tliese  books  shew  their  opi- 
nion, that  the  corporation  could  not  besurren* 
dered,  Jones  ItiB.  Doiideridge  Justice,  there 
saith,  that  the  dean  and  chapter  caimot  surren- 
der their  corporation.  Pal m.  501.  >\  hitlock  Inst, 
there  saith,  for  that  the  dean  and  chapter  are 
counsel  to  the  bishop  instituted  to  that  person, 
they  cannot  disM)h  e  themselves ;  for  the  public 
corporation  is  the  soul  to  the  body,  that  cannot 
be  granted  or  severed  ;  though  the  king  can 
create  a  corporation,  he  cannot  dissolve  it.  And 
Jones  Inst,  tliere  50*2,  saith,  that  the  dean  and 
chapter  were  counsel  to  the  bishop,  and  cannot 
destroy  themselves ;  if  they  could,  great  in- 
con\  euidioe  thereby  will  eoftue  to  the  chorch. 


Rex  versus  Major'  et  Commun'  et  Civ'  civitatis  Londiki. 
An  iNFORMAtioN  iu  nature  of  a  Quo  Warranto. 


Ptechie,  34  Car.  9.  B.  R. 

Ixmdon,  u»  MemorandS  Quod  Itobertos  Saw- 
yer 3IITes»  Attorn*  Domini  Regis  nunc 
fenenilS  qui  pro  eodem  Domino  Rege  in 
ac  parte  scquitor,  iq  propria  persona  sua 
Ten*  hie  in  curia  Dicti  Domiiii  Regis, 
coram  ipso  R^e  apud  Westm',  die  Luns 
prox*  post  qmnden*  sancti  Martini  ult* 
pnetents  ct  pro  eodem  Dpmino  Rege  pro- 
tufit  htc  in  cur*  dicti  Domijii  Regis,  coram 
ipso  Rege  tunc  et  ibidem,  quand*  Informa- 
tion* versus  Majorem  et  Uommunitat*  ac 
Cives  civitat*  London ;  quie  quidem  Inlbr* 
matio  sequitur  in  hfec « erba ;  u. 

Lond(»||i  ^,  Memorandusii  ttnod  Bobertos 


8awy«r  Miles,  Attorn*  Dom*  Regis  none  ymu^ 
ralis.  qui  pro  eodem  Dom*  Riige  in  hac  parte 
sequitur,  m  propria  persona  sua  Ten*  hic  m 
cnr*  diet*  Dom'  Regis,  ooimm  ipso  Rege  apod 
Westm*,  die  LmMeprox'postqumden*  8.  Mar- 
tini isto  eodem  tennino,  et  pro  eodem  l>am* 
Rege  dat  cur*  hic  intelligi  et  informari.  Quod 
Major  et  Communitaa,  ac  Cives  civitat*  London* 
pronl*,  per  spacinm  unius  mensis  jam  ult'  dapn* 
etampfius,  usi  itierunt,  et  adhnc  ntuntinr,  ac 
clamant  habere  et  uti,  absque  aiii|uo  warrmnto, 
sive  regali  concesaione,  intra  civitat*  Loodoa 
nnDd*,  et  libertat*  et  precinct*  ejnadem  civitat\ 
diversis  libertat*,  privilege  et  (ranchia*  aeqaenS 
videl*.  Fore  de  setpsb  tmnm  corpus  oorpor«l« 
et  politicum  in  re,  tiictOi  et  Dominei  per  iionc« 
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Maoris  et  Communitat*  ac  Cimm  cintiit' 
LoDdon%  ac  ^  idem  noitien  placitare  et  im- 
placitari,  respondere  et  respotideri,  ac  etiam 
babere  Vtoeeomit*  civitat'  ct  com*  civitat'  Lon- 
donS  et  nominare  et  eligere  tX  aeipsis  duas  per- 
ijooas  fore  Vicecomit*  civitat'  pncd^  et  com* 
ejiusd*  civitatS  ac  ill*  sic  nomiuat*  et  elect*  pne- 
ficereet  coostituere  Vic*  civit*  pned*  et  com* 
cjusdem  civitat*,  ad  execution*  et  retom*  om- 
nium brevium,  billarum,  et  pneceptorum  Dom* 
Regis  pro  administratione  et  executione  justic* 
ihfhl  dvli*  praed*  et  com*  ejusdem  civit*  exe- 
quend*,  faciend*,  ac  ad  faciend*  et  exequend* 
omnia  et  singula  al*  intra  civit*  pned*,  et  com* 
ejusdem  civil*,  ^uee  ad  officium  Vic*  faciend* 
pertinent ;  ac  etiam  habere  Vic*  com*  Middle- 
sex, et  nominare,  eligere  et  constituere  ex  se- 
ipsis  Vic*  com*  Middlesex,  pro  eodem  com*  ut 
Vioecomes  inde  deservitur,  ac  omnia  brcvia, 
billas,  et  pnecepta  Dom*  Regis  infra  com*  Alid- 
dlesex*  pned*  pm  administratione  et  executione 
justic*  ibid*  exequend*,  et  retorn*  inde  faciend*, 
absque  aliqua  commissione,  sive  aliquibus  Uteris 
iiatekitibus  a  Dom*  Rege  inde  obtent*,  sive  ob- 
tinend*.  Ac  etiam  quod  Major  et  Aldermanni 
ejusdem  civit*  fuerunt  Justic*  Dom*  Regis  ad 
pacem  infra  civit*  preed*  conservan^S  acad  sessi- 
ones  paces  et  placita  coronee  infra  eandetn  civit* 
tenend*,  ac  ad  omnes  felon*,  riot*,  et  conventic* 
illicit*  infra  civit*  pned*  inquirend*,  audiend*,  et 
terminand*  authontate  ipsorum  propria,  absque 
aliqua  commissione,  sive  al*  autboritate  a  Dom* 
Rege  in  ea  parte  concess*  sive  obtent*.  De 
^uibus  quidem  omnibus  et  singulis  li- 
bertat*,  privileg*,  et  franchis*  iidem  Major  et 
Communita5,  ac  Gives  civit*  London  pned*, 
per  totum  tempus  supradictum  super  uictum 
Dom*  Regem  nunc  usurpaverunt  et  adbuc  usur- 
t>ant,  in  diet*  Dom*  Regis  nunc  contempt*, 
pnerogativee  suae  regiae  grave  dampnum  et  pne- 
judtcium.  Unde  idem  Attorn*  diet*  Dom*  Regis 
nunc  general*,  prtf  eodem  Dom*  Rege  pet* 
advisament*  cur*  nic  in  prcemiss*,  et  debit*  l^;es 
process*  versus  preeiat*  Major'  et  Communitat*, 
ac  Gives  civit'  London  prsd*,  in  hac  parte  fieri 
ad  i-espondend*  diet*  Dom*  Regi,  Quo  War- 
ranto clamant  baberi,  uti,  et  gaudere,  libertat*, 
privileg*,  et  franchise  supradict*,  &c.  Per  quod 
pneceptum  fuit  Vicecomitibus  London,  quod 
venire  fac*  eos  ad  respOndend*,  &c. 

Etmodo,  scilicet  die  Lunie  prox*  post  cras- 
tinum  Ascens*  Dom*,  isto  eodem  termino,  co- 
ram Dom*  Rege  apud  Westm*,  ven^  praMlicti 
Major  et  commuoitas,  ac  Cives  civitatis  Lon- 
don*, pel*  Benedictum  Brown  Attomat*  suum, 
et  babito  auditu  information*  pned*,  querunt,  se 
colore  ejusdem  informationis  gravit*  fore  veAat* 
et  inquietat*,  et  hoc  minus  juste ;  quia  pro- 
testando  quod  intbrmatio  pned*,  materiaq*  in 
eadem  content*  min*  suffic*  in  lege  exist*,  ad 
quam  quidem  infomiat*  ipsi  neoesse  non  habent, 
nee  ner  legem  teme  tenent*  aliquo  roodo  res- 
ppnuere :  Pro  placitotamen,  quoad  libertat*  pri- 
vily, et  franchis*  sequen*  (viz.)  ipso!$  Major* 
et  Communitat*,  ac  Gives  civit*  liondontbre 
de  se  ipsis  unum  corpus  oorponit*  et  politic*  in  re, 
factOy  et  nomine,  per  pomen  Majoris  et  Gom- 


mmiitat*  ac  Civium  dvitat*  London  ac  per  ideta 
Bomen  placitare  et  impladtari  respondere,  hHk 
res[ionderi,  in  informal*  pned*  superiua  spe- 
cificat*,  iidem  Major  et  Cfommunitas,  ac  Gives 
Givit*  London  dicunt,  quod  diet*  Dom*  Rez 
nunc  ipsos  occasione  inde  imi>etere  seu  ooea- 
sionare  non  debet,  quia  dicunt,  quodpra?d*  civit^ 
London  est,  et  a  tempore  cujus  contrar*  me* 
moria  homin*  non  exist*,  fuit  aottqua  ciritas  ; 
quodque  Gives  ejusdem  Givit*  sunt,  et  a  pned^ 
tempore  cujus  contrar'  memor*   homin*  non 
exist*,  fuerunt  nn*  corpus  corporat*  et  politic*  io 
re,  facto,  et  nomine,  per  nomen  Majoris  et 
Communitat*  ac  Givium  civitat*  London,  ae 
per  idem  nomen  per  tot*  tempus  illud  placita* 
ver*  et  implacitat*  fuerunt,  fesponder*  et  rcS'^ 
pons'  fuenint,  et  placitare  et  implacitari,  res* 
pondere  ac  responderi  a  toto  temjHiro  8upradicti> 
nsi  fuerunt,  et  consuever-.     Quodque  m  Mag«^ 
na  Ghaita  de  libertat*  Angl*,  in  Parliament^ 
Domin*  Uenrici  quandam  Regis  Angl*  tertii. 
apud  Westm* in  comitat*  Midd*,  anno  rcgni  sm 
noD  lent*,  adit*  et  provis*,  continent*,  quod  ci* 
vitas  London*  habeat  omnes  libertat*  uaas  an« 
tiqnaset  cousuetud*  suaa;   et  iidem  Major  et 
Gommunitas,  ac  Gives  civit*  London  ulteriua 
dicunt,  quod  Domin*  Edwardus  quondam  l^x 
Angl*  tertiuft  in  parliamento  suo  apud*  Westm' 
in  Gomit*  Midd*,  anno  regni  sui  prime  tent^ 
per  quandam  chartam  suam,  de  consensu  pne* 
lator*,  Gomit*,  Baron*,  ac  totiiis  Communitat* 
regni  sui  in  eodem  parliament*  suo  apud  Westm* 
prad*  convocat*  existen*,  ac  autboritat*  ejusdem 
nariiament*,    confirmavit  tunc  Givibus  civit* 
London  prced*  libertat*  subsequen*  (int*  alia) 
babend*  sibi  et  successoribus  suis  in  peqpetuum 
imprimis  recitando,  Quod  cum  in  Magna Gharta 
de  libertat*  Angl*  contineat,  quod  civit*  London 
habeat  omn*  libertat*  suns  antiqaas  et  consue- 
tud'snas;  et  quod  iidem  Gives  tempore  con- 
fisction*  dict»  chartie,  ac  tem}K>ribus  sancti  Ed- 
wardi  Regis  et  Gonfessoris,  et  Willielmi  Con* 
qnestoris,  et  al*  progenitor*  diet*  Regis  Edwardi 
tertii,  >divers  libertat*  et  consuetuu'  tarn  per 
chartas  ipsor*  progenitor*  suor*,    quam    sine 
chartis  ex  antiqua  consuetud*  habuissent,  voiuit 
et  concessit  idem  Rex  Edwardus  tertius,  pro  ae  et 
hieredibus  suis,  per  chartam' illam,  autboritat* 
pned*  quod  iidem  Gives  haberent  libertat*  suaitse- 
cund*  form*  Magn*  Ghartie  sunra^ct*,  et  quod 
pro  aliqua  personali  transgr ^el  j  udicio  personal* 
alicujus  mmistri  ejusdem  civit*  non  caj>erent*  li- 
bertat* civit*  in*  in  manus  ejusdem  Regis  Ed- 
wardi tertii,  vel  hercd*  suor*,  se<l  hujusmodi  mi ' 
nister,  pront  qualitas  transgress*  requireret,  pu- 
niret*  pront  per  eandeui  chartam  gerea*  dat*  aoud 
Westm*  prffid*  sexto  die  Martii,  anno  regni  met* 
Regis  Edivardi   tertii  prime  superadict*,  sub 
ma^no  sigiUo  auo  Angl*  sigillst,  hie  in  cat* 
proTat*  (inter  alia)  plenus  anparet.    Et  iidem 
Major etCommunitaff,  ac  Gives  crrit*  London 
olterius  dicunt,  Quod  ad  instant*  et  requisit* 
Communitat*  regni  Angl*  in  pariiamento  Dom* 
Ricbardi  nuper  Reg^s  Angl*  secundo  post  Con- 
quest*, apud  Westm*  pned*  anno  regni  sui  sep- 
timo  tent%   assemblat*  pro  majore  quiete  ut 
pace  inter  iigeos  ejusdem  nuper  R^g;is  fovend 
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ti  pro  bono  miblico,  orooes  coiisiiHiid\lsberUt' 
priyikc*,  et  mmch*  civil*  pnedtct*  tunc  Civibiit 
civit'  iUius,  eleor*  »uroei6or*  licet  usi  noo  fue- 
rint,  vel  abusi  fuerint  ptatlein,  autboriut*  ejus- 
fieni  parMainent*  ratiftcat^  el  confirmat*  f  u«r. 
Quodq*  Oomin*  Henricus  nuper  Rex  Angl* 
soxtus,  per  literas  siiaii  patent',  sub  maguo 
mgiilo  SOD  AngV  sipUatS  geren*  dal*  amid 
Westro'   fn^*  viceninio  iexto  die    Octctir*, 
anno  regni  sui  vicesiino  tertio,  qoaa  idem  M^jor 
et  Coinuiunitas,  et  Cives  civit*  London  hie  in 
cur*  proferunt  pro  se,  hwredibua  et  au'jceMon- 
bos  Bois,  confirraavit  Majori  et  Commuuiut', 
AC  Civibus  civit*  Londoii.  et  suoceaaor*  sui», 
omncs  et  nnguias  suas  libertat*,  trancbS  et 
liberal  cooauetud*  adeo  ioteifraaet  ilbesas,  sicut 
cas  uoquamaliqao  tempore  pro<^nitor*  ejuadem 
Auper  Hegis  Ueorici  sexti  melius,  quietus  et 
liber  habuitaent  ettenuisseut,  proutper  eaadem 
litems  patent  (inf  alia)  plenis  a|)paret.  Uuodq* 
Domin*  JBdwardus  nuper  Ilex  An^*  quartuH, 
per  literas  suas  patent*  sub  maffoo  sigiUo  suo 
Angl*  sigillat%  i^erend*  dat*  apudWestm*  pned' 
non  die  Noveaibr%  anno  regoi  sui  sccundo, 
ijuas  iidem  Miyor  et  Communitas,  ac  («iies 
civit*  London  hie  in  cur*  proferunt  pro  se  et 
hieredibus  suis  oootirmavit  Miyori  et   Com- 
inunitat%  ac  Civibus  civit*  London  et  sueces- 
soribus  suiH  in  perpetuum,  omn*  et  bingulas 
suas  iibertatS  franc*,  et  libertas   consuetud* 
adeo  inte^  et  illesS  sicut  eas  unquam  aliuuo 
tempore  progenitor  ejusdem  nuper  Reg*  Ld- 
wardi  quarti  melius,  quietus,  et  hber  habuissent 
et  teouissant  £t  ulterius  idem  nuper  Ilex  £d- 
wardus  quartus  per  easdam  literas  sua  patent*, 
concessit  etsdem  Miyori  et  Communitat*,  ac 
Civibus,  quod  licet  ipsi,  vd  pnedecessor'  sui, 
aut  Major  et  Alderman*  ci\it*  prsdict*,  vd  pne- 
deccssor*  sui  pneantea,  vel  successor  sui*  ex- 
tuucin  poster*,  aljqua  vel  aliquibtis  tibertat* 
quielant*  concess*  ordinat*  articulor*  seu  li- 
bcrar*  (;onsuetud*  aut  alior*  eisd*  Uteris  patent* 
ejusdem  nuper  Regb  Edwardi  quarti,  seu  al* 
literis  suts  aut  progeuitor*  suor*  qumidam  Il<^ 
Angl*,  eisdem  Majori  et  Commuuitat*  concess* 
content*,  aliquo  casu  emcrgente  pleue  non  usi, 
vel  abusi  fuerint,  noliiit  tamen  iuern  nuper  Rex 
£dH  ardus  quartus*  quod  propt*  hoc  ipsi  miyor 
et  communitas,  Aldcnnan*  et  Ctres,  seu  suc- 
cessorcs  sui,  forisiactur*  aliquor*  pnemiss*  in- 
currerent ;  sed  ouod  ipsi,  et  eor*  sucessor*,  uni- 
versis  et  sioguUs  Ubcrtiit*  quietant*  concess*, 
ordinat*   articulis,  liberis  consuftud*,  et  qui* 
biuicunquc  al*  in  chartis  et  literis  pnedict*  con- 
tent*, taliter  non  usis,  vd  etiam  abusis,  et  eor* 
quolibet  extunc  de  cietero  plene  et  Itliere  gaude- 
rent,  et  ei6  uterent*  sine  iqipetition*  vel  impe- 
^liment*  ejusdem  nup^r  Regis,  seu  bcered*  suor*, 
Justic*,  Eschfetor*,  Vicecom*,  aut  al*  Balliv* 
sen  minislr*  ipsius  nuper  Regis,  vel  al*  quo- 
rumcunque,  prout  per  easdem  literas  patei|t* 
ejusdem  nuper  Regis  £dwanli  quarti  hie  m 
rur*  prolat*  (int*  alia)  pleiiiosapparet.  Uuodque 
Pomm*  Henricus  nuper  Rex  Angb  septimus, 
per  literas  suas  patent*  &ub  magno  sigillo  suo 
Angl*sigillat*,geren*dat*  apud  Westiu*  pne- 
4lict*noesimo  tertio  die  Juiii,  anno  regm  sui 


vioesuno,quas  iidem  M^  et  Commonitas,  ac 
Civesciiit*  l»ndon  bic  in  cur*  proferunt  pro 
ae,  lurredibus  <«t  successorilws  suis  mtificavit  et' 
couftrroavit  .Majori  et  Communitat*,  ac  Civibua 
ci\it*  Loudou*  (t  eor*  successor*,  oimiia  ei 
singula  libertats  privileg*,  quictaut*  et  liberas 
oonsiietud*,  quibus  ipni  Major  et  Communitas, 
et  Cives  seu  pnedect'wor*  sui  habere,  exeroere, 
seu  gaudere  consuevisseut,  vel  usi  fuissent,  aut 
debmssent,  adeo  piene,  plan*,  et  integre,  ac  at 
ea  omnia  et  siugula  separatim  et  vertuu*  in 
eiNilem  literis  patent*  express*  declarat*  et  ma* 
nifeitat*  esseut  et  fuissint,  prout  per  easdem 
literas  patent*  (int*  alia)  plemus  apparet«  £t 
iidem  M%jor  et  Communitas,  ac  Cives  civit* 
Looduu  tdtcrius  dicunt,  quod  Domin*  Jacobus 
nuper  Rex  Aogl*,  Sec.  per  literas  suas  patent* 
sub  magno  sigillo  suo  Angl*,  sigillat*,  gerea'  * 
dat*,  apud  Hoiiorem  suum  de  Hampton  Court 
vicesimo  quarto  die  Hepterabris,  anno  regni  sui 
Anffl*  sexto,  quas  iidem  Major  et  Communitas, 
acCi%es  civit*  London  bic  in  ctir*  proferunt, 
recitando,  quod  cum  quamplurimi  progenitores 
ipsius  nuper  Regis,  quondam  Regis  Angl*,  de 
gratia  sua  sj;ecial*,  ac  pro  gratis,  Uudabil*, 
multiplidb*,  et  contin*  sen  it*  per  M^Yem  et 
Communitat*,  ac  Cives  ci^it*  London,  et  pr«e- 
decessor*  sues  temporibus  retroact*  fiict*  ci 
impens',  necnon  pro  divers*  al*  urgent*  causis  et 
consideration*  eos  senaratim  moveu*,  dedisaent, 
concessUisent,  et  connmiassent  Majori  et  Com- 
munitat*, ac  Civibus  dvit*  London  pned*,  et 
successor  suis,  divers*  libertat*,  privileg*, 
franch*,  immunitat*,  authorit|U*,  jurisdiction*, 
ordinat*,  consuetud*,  quietant*,  prout  per  sc- 
paral*  literas  patent*  progenitor*  etprvdeoessur' 
suor*  quondam  Regum  Angl*  plemus  et  mani- 
festius  liquebat  et  apparcbai ;  idem  nuoer  Rex 
Jacobus  pro  ct  in  considerat*  summie  ndclitat*, 
constant*,  et  prompt*  et  laudabil*  s^rvit*  per 
Major*  et  Commumtat*,  ac  Cives  dvit*  Lonoon 
pnedict*  eidcm  nuper  Ilegi,  in  ipsius  regn* 
sui  primis  auspiciin,  et  continue  usque  tune 
manifesi*,  et  fidelissim*  fact*  et  inipens*,  omnea 
et  singulas  literas  patent*,  cbartas,  ct  oonfirmac* 

Snet^luriss*  progenitor*  et  antecessor*  suor*  eis- 
em  Majori  et  Communitat*  ac  Civibus  dvit* 
London  pnedict*,  et  pnedecessor*  suis,  per 
qiuecunqueiiomina  incorporat*  antea  tunc  tem- 
pera (art*,  concess*,  seu  confirmat*,  ac  omnea 
etsingulas  donac,  concess*,  coniiniac*,  restitnt*, 
consuetud*,  ordinac*,  explanac*,  artical*  tX  omnea 
al*  res  quascunque,  in  quibuscunque  literis  pa- 
tent* sive  chartis  quorumcunque  prngeniior*^ 
prtedecess*,  aut  antecessor*  suor*  Regum  Angl% 
necnon  omnia  et  singula  indict*  Uteris  patent*, 
chartis,  conoess*,  confirmat*,  seu  eor*  ahquibtta 
content*  recitat*,  s|iecific*,  ronftrtnat*,  seu  ex- 
planat*,  ac  omnia  et  singula  jurisdiction*,  aa- 
thoritat*,  privileg,  libertat*,  franch*,  auietanc% 
immunitat*,  liberas  consuetud*  et  hieiemtament,* 
quoecunque,  quae  pned*  Miyor  et  Communitas, 
ac  Cives  dvit*  London  predict*,  vel  pnedeccs- 
sor*  sui,  per  nomen  3Ia|or*  et  Communitat*,  ae 
Civium  ant*  London,  seu  per  nomen  Major*  et 
Aldermann*  civit*  London,  sen  per  nomen  Ma- 
joriSj  Civium,  et  Commumtat*  dvit*  Lnodon, 
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seu  per  nomen  Majoris,  et  Civium  cirit*  Lon- 
don, sen  j)er  nomen  Majoris  et  Commtmitatis 
^iritatis  London,  seu  per  nomen  Civium  ci?U' 
London,  sea  per  nomen  Baron*  London,  scu 
per  nomen  Baron'  civit*  London,  sou  per  ali- 
qnod  al*  nomen  quodcunque,  ratione  seu  vigore 
aliqnar*  Uterair*  patent',  coartar*,  seu  confirmac' 
aliquor*  progieoitor',  pncdecessor',  aut  anteces- 
•or*  gnsdera  nuiier  Re^is   Jacobi   quondam 
Regis  Angi',   aliquo  tempore,   Tel  aliquibus 
temporibtis    habiiissent,    seu  rationabilit'    usi 
iiilssent,  aut  exercuisscnt,  rata  habuit  et  grata, 
ac  pro  se,  htcred^  et  successor*  suis  acceptavit 
tt  approbavit,  ac  ea  omnia  et  singula  pneiat* 
Major'  et  Communitat',  ac  Civibus  civit'  Lon- 
don* predict*  et  eor'  succcssoribus^  per  easdem 
literas  suas  patent'  ratificant  et  conlirmavit 
habend',  tenend',  gaudend*  et  exercend'  omnia 
^t  singula  preemiss',  eisdem  Major'  et  Commu- 
nitat*, ac  Civil^us  cirit'  London  nrsdict',  et  suc- 
eessoribus  suis  in  perpetunm,  aaeoplene,libere, 
et  integre,  ac  in  tarn  amplis  modo  et  forma,  ac 
si  aeparatim,  singulatim,  et  nominatim  in  literas 
patent*  ill'  express'  nominat*,  declarat',  recitat', 
et  manifest'  essent  etfuissent,  prout  per  easdem 
literas    patent'   (inter   alia)    plenius  apparet. 
Quodque  Domin'  Caroliis  primus  nuner  Hex 
.   Ans[l',  &c.  per  literas  suas  patent'  sud  magno 
sjffiilo  8uo  Angl*   si^lat'  geren'  dat'  apud 
Wesfm'  pitcdict'  decuno  octavo  die  Octobris, 
anno  regni  siii  quarto  decimo,  ^uas  iidem  Ma- 
jor et  Communitas,  ac  Cives  civit'  London  hie 
incur*  proferunt,  omnia  et  singula  privileg', 
libertat'  franc',  quietanc',  immunitat',  et  liberas 
consuetud'  qucecunque,  ^us  prcedict'  Major  et 
Communitas,  tc.  Gives  civit'  London  prsed',  vel 
preedecessor'  sui,  per  nomen  Majdris  et  Com- 
munitat', ac  Civium  dvit*  London,  seu    per 
DomjBn  Majoris  et  Aldermann'  Civium  et  Com- 
inunitat'  London,  sen  per  nomen  Majoris  et 
Civium  civit'  Loudon,  seu  per  nomen  Majoris 
et  Communitat'  civit'  London,  se  per  nomen 
Civium  civit'  London,  seu  per  nomen  Baron* 
'London,  seu  per  nomen  Baron'  civit'  London, 
seu  per  ali^uod  al'  nomen  quodcunque,  ratione 
aeu  vigfore  literar*  patent',  chartar',  seu  confir- 
inac*,  m  eisdem  Kteris  patent*  dicti  nuper  Regis 
Caroli  primi  mentionat',  vel  usu  vel  pnescrip- 
tione,  aut  alio  legal'  modo  aliquo  tempore,  vel 
aliquibus  temponbus  ante  tunc  babiiissent,  seu 
rationabiliter  usi  fiiissent,  aut  exercuissent,  rat' 
habend'  et  grata,  ac  pro  se,  bieredibus,  et  suc- 
cessorihus  suis  acceptavit  et  approbavit,  ac  ea 
omnia  et  sin^la  pnefat'  Majori  et  Commu- 
nitat', ac  Civibus  civit'  fjondon,  et  eor*  suc- 
cesjjor*,  per  easdem  litems  suas  patent'  ratifi- 
cavit  et  confirmavit,  prout  per  literas  patent' 
ill'  (inf  alia)  plenius  liquet  et  apparet.     Uuod- 
que  praed'  Doroin*  Rex  nunc  per  literas  suas 
patent*  sub  mftgno  sigillo  suo  Angi'  sigillat', 
^i*en'  dat'  apud  Westm'  pnrd' vicesimo  quarto 
die  Junii,  anno  regni  sui  decimo  quinto,  quas 
iideni  Major  et  Communitas,  ac  Cives  civit' 
London  hie  in  cur'  proferunt  pro  ipra  Rege, 
hteredibus  et  successoribus  suis,  ratiticavit  et 
Gonlirraant  Major'  et  Communitat'  ac  Civibus 
dvit*  London,  et  succossor*  suis,  oroaia  0t  iin- 


g\ila  jurisdiction*,  authoritat',  privileg',  liber- 
tat', franch',  quietamc',  immunitat',  et  con- 
suetud* quiecunque,  quce  prtefat'  Major  et  Com- 
munitas, ac  Cives  civit'  London,  vel  pnedeces- 
sor' sui,  |)er  nomen  Major'  et  Communitaf ,  ac 
Civium  civit'  London,  seu  per  nomen  Maioris. 
Aldemiannor',  Civium  et  Comirounitat' Lon- 
don, seu  per  nomen  Majoris  et  Civium  civit^ 
London,  seu  per  nomen  Major*  et  Cotnmunit^ 
civit'  London,  scm  per  nomen  Civium  chrit^ 
London,  seu  per  nomen  Baron'  London,  seu 
per  nomen  Baron'  civitat*  London,  seu  per 
aliquod  al'  nomen  quodcunque,  ratione  vel 
vigx)re  literar*  |iatenf ,  chartar',  seu  confirmat* 
in  eisdem  Uteris  patent*  dicti  Domin'  Regis 
nunc  preementionat*,  vel  alicujus,  seu  aliqnor 
usus*  vel  usu  preescription'  vel  prsescriptioBumy 
seu  al'  le^i  modoquocunque,  aliquo  tempore, 
vel  aliquibuis  temponbus  ante  hunc  habuissent, 
sen  rationabilit'  usi  iuissent,  seu  exercuissent, 
habend*,  tenend',  gandend',  et  exercend'  omiuft 
et  singula  pnemiss'  pnedict' ,  eisdem  Majori  et 
communitat',  ac  Civibus  civit'  London  pree- 
dict*,  et  succesiUiribus  suis  in  perpetuum,  adeo, 
plene,  libere,  et  integre,  ac  in  tam  amplis  modo 
et  forma,  prout  in  eisdem  literis  patent'  su- 
perius  mentionat'  fore  data  sive  couoessa,  aut 
alit*  usu,  pnescription*,  vel  al*  legali  modo,  sen 
jnre  quocunque  ante  tunc  respective  habit', 
obtent*,  sive  gavisa  fuissent,  ac  si  separatim, 
singulatim,  et  nominatim  in  et  per  dictas  literas 
patent*  ipaus  Domin*  Regis  nunc  express'  no- 
.  minat*,  declarat*,  concess'  et  manifesta  essent 
et  fuissent,  prout  per  easdem  literas  patent* 
(inter  alia^  plenius  apparet,  £t  eo  ivarranto 
iidem  Major  et  communitat*,  ac  Cives  civitat* 
London,  per  tcmpus  in  inibrmatione  prsedicta 
superius  specific*  usi  filer*  et  adhuc  utunt*,  ac 
claimant  habere  et  uti,  libertaf  privileg',  et 
franch',  fore  de  seipsis  unum  corpus  corporate 
et  politic'  in  re,  facto,  et  nomine,  per  nomen 
Majoris  et  Cnminimitat',  ac  Civium  civitat'  Lon- 
don, ac  per  idem  nomen  placitare  et  implacitari 
resiiondere  ae  responderi,  prout  eisbene  licnit  et 
licet' :  Absque  hoc,  quoti  iidem  Major  et  Com- 
.  munitas,  ac  Cives  civitat*  London,  de  libertat*, 
pi'ivileg'  et  franch'  ill'  super  dictum  Domin* 
R^em  nunc,  per  tempus  pned'  in  informa- 
tione,  prsed'  superius  snecific',  U8iir[^ver'  seu 
nsurpant,  prrait  per  inrorroatioii*  ill,  pro  dicto 
Domin'  Rege  nunc  superius  supponitur.  Qwe 
omnin  et  singula  iidem  Major  ac  Communitas, 
ac  Cives  civitat'  London  parat'  sunt  veriiicare  ^ 
unde  petunt  judicium,  et  quod  libertat',  privi- 
leg', et  franch'  ill*  eis  et  successoribus  suis  in 
perpetuum  deinoeps  allocent*  et  adjudioent', 
et  quod  ipsi,  quoad  preemiss'  ill'  ab  hac  cur* 
dimittant',  &c.  Et  iidem  Major  et  Communi- 
ta!<,  ac  Cives  civit'  London,  quoad  libertat', 
privileg'  et  franch'  Sequen',  viz.  ipsos  habere 
Vicecom'  civit'  et  com'  civit'  London,  et  Vicc- 
com'  Midd*  et  nominare  et  eligere  ex  seipsis 
duas  personas  fore  Vicecom',  civit'  pnedict'  et 
eoiii*  cgiisdem  civit'  et  Vicecom'  Midd'  ac  ill* 
sic  nominat'  et  elect'  preeficere  et  constituere 
Vicecom'  civit'  pnedict'^et  com'  ejusdem  cirit*, 
«l  Viotcoia'  Miad',  as  «t  Visscoqt*  sivif  pr«^ 
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dici'j  et  com  eiMadcm  civhS  ad  exectit*  etnton' 
f  muiuni  brenum,  bills  ct  prcoept*  Domia*  Re- 
0s,  pro  adauniiitntioiie  et  execut'  Jintac* 
infra  dvit*  onedictS  et  csom*  ejiisdeiii  drit* 
exequend*,  ucieDdS  quie  ad  cNfiicium  vioe- 
com*  faciend*  pertineot,  ac  ad  frcktid*  cf 
exequend*  oinnia  et  mogfuUi  alia  iofra  drit* 
et  com'  ejusdem  dvitS  quic  ad  offidum 
Vtoecom*  tadend^  pertinent,  ac  nt  >  ioecom* 
com*  Midd'  pro  eodefu  com*  deser^ilur*,  ac 
omnia  brevia,  bill%  et  prtccept'  Oomin*  Kfgis 
infra  com'  Midd*  prvdict^  p«o  admiiii«tratione 
«t  execiitione  jiisticitt  ibidem  excqueiKlS  et  re> 
toni<  ijide  iacicndS  f^vm  ad  offidum  Vicecom' 
fiidend*  pertinen* ;  dicuat,qifoddictas  Dominus 
Rex  nunc  ipsoa  maiorem  ct  conunmiitatS  ac 
Gives  dritat*  London,  oecasiooe  inde  im{M4cns 
sen  oooasiooare  non  d«4iet,  quia  dicunt,  quod 
pTDDdict*  dtit,  liundou  est,  et  a  tempore  cujus 
contrar'  memoria  bomin*  non  exists  fuit  an- 
tiqna  dvitas  et  antiqu*  comit*  de  se,  quodi^ue 
pned*  com'  Hidd*  per  totum  tempus  pned*  luit 
€t  est  antiqQUB  coniitS  quodque  cives  ejusdero 
oifit'  sunt,  et  a  piwd*  teiupore  ciiyus  oontrar* 
nemor^  homin'  non  exist*,  tuor*  un*  oorpns  cor- 
porate et  politic,  tam  per  nomen  Mijor*  et  com- 
munitat*  ac  dvium  civit*  London,  quam  per  no* 
men  Civium  London ;  quodque  Uomin*  Johan- 
nes quondam  Kex  Ancl*,  per  literas  siias 
patent*  sub'  mafprno  sigUio  boo  Angl*  siipillat*, 
goien'  dat*  apuii  bonam  rillam  super  Tokam 
^uinto  die  Julii,  anno  regni  sui  prirao,  (|uaa 
udem  muor  et  communitas,  et  cives  civitat* 
liondon,  bio  in  cur*  proferunt,  concessit  dnbus 
lAndon*  prod*,  Vioeoomit*  London  et  dc  Midd* 
com  omnibus  rebus  et  consuetudinibus,  quie 
pertinebant  ad  pned*  Vicecom*  infra  dvit*  et 
extras  per  terras  et  per  aquas,  habend*  et  te- 
siend*  ds  in  perpetuum.  £t  prseterea  idem 
Domin*  Rex  Johannes,  per  Uteres  suas  patent* 
pnd*  eencessit  eisdem  dvibus  London,  quod 
ipd  de  sdpsis  faoerent  Vioeoom*  qooeoun^ ue 
▼oluerint,  et  amov^erent  quando  voliaermt, 
prottt  per  easdem  liteias  patent*  (inter  alia) 
plenius  ap^aret.  Quodque  in  Magna  Charta 
de  bbertattbus  Anglise,  in  parliament*  Do- 
min*  Henrici  ({uomlam  Rciifis  Angl*  tertii, 
•imd'  Westm*  m  com*  Midd*  anno  rvgni 
•tti  nono  teat*,  edit*,  et  provis*,  continets 
quod  dvit*  London  habeat  omnes  libertat* 
mias  antiquas,  et  consuetad*  suas.  £t  iidem 
Major  et  communitas,  ac  (-iyes  dvit*  •Lon- 
don ultenus  dicunt,  miod  idem  Domin*  Rex 
Henricus  tertius,  per  litems  suas  patent*  sub 
magiio  sigiUo  suo  Angl*  sigillat*,  geren*  dat* 
ap^  Westm*  pned*  decimo  octavo  die  Februani, 
anno  regiii  sui  undecimo,  quas  iidem  Mqior  et 
communitas,  ac  Cives  dvit*  London  bic  in  cur* 
proferunt,  confirma\it  Civibus  London  Vioe- 
com'  London  et  de  Midd*  cum  omnibus  rebus 
0t  consuetudinib*,  quee  pertineb*  ad  pmed*  Viee- 
4MHn*  infra  dvitat*  et  extra,  per  terras  et  per 
«quas,  prout  pereasdem  literas  patent*  Hat*  al*) 
pknius  appnret.  Quod^e  JJomin*  Edwardus 
quondam  Hex  Angl*  tertius,  in  parliament*  sao 
apud  Westm*  in  com*  Midd*,  anno  regsi  sui 
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aean  pnelatar',  Cemh*,  BanNiS  aa  totius  oom- 
munitat*  regni  sui  in  eodem  parliamciito  suo 
Mud  Westm*  pned*  oonvocat*  exislen*,  ac  au- 
tnoritate  ^usdem  pariiamenti,  confirmavit  tunc 
CiTibuSfCirit*  London  pned*  Ubertst*  subseqoen*' 
(int*  al*)  babeodi  sibi  et  suooessoribus  suis  ia 
pefpetuum,  jmpnnus  recitando,  quod  cud  in 
Magna  CharU  dc  libertat*  Ang*  contineat*, 
quod  dvitas  London  habeat  omnea  Isbettai* 
suas  antiquas  et  oonsuetud*,  suas  et  quod  iidena 
Civcm  tempore  confection*  dictu  chartce,  ac  tern* 
noiibus  sancti  Edwardi  Regis  et  Confessoris.  «i 
Willidmi  Conquestor*  et  al*  progenitor*  dicti 
regis  Kdwardi  tertii,  diversas  ubcTtat*  et  con- 
suetttd*,  taui  per  cbartaa  ipsor  progenitor*  suur*» 
quam  sine  diartis  ex  anliqua  cousuetud*  babuttt 
sent,  voiuit  et  concessit  idem  Rex  Edwaniua 
tertius  pro  se  et  haeredibus  suls  per  cbartam  111% 
autboritat*  piwd',  quud  ii<1em  Civis  babeieni 
libertat*  suas  secund*  formam  Magn*Cbartw 
supradict^ ;  ct  quod  proaliqtia  peraonu*  transgr*, 
vcl  jndicio  personal*  alicujus  ministri  ejns£m 
cit  it*,  non  caperet*  libertas  drit*  ill*  in  menu 
i^usd*  Rc^*Ldwardi  tertii,  vd  luered*  suor*,  sod 
hiyusinodi  minister,  prout  quoliUs  tran^gr*  re- 
quireret  pnniretur,  pruut  per  eaodem  chartam 
gcren*  dat*  apud  Westm*  prjed*  sexto  die  Martii 
anno  regni  mcti  Regis  Edwardi  tertii  prime  su- 
pradict*,  sub  magno  Mgillo  sue  Angl*  sigillat*, 
mcin  cur*  prolat*  (int*  alia)  plenius  apparet.  £i 
iidem  Major  et  Communitas,  ac  Civea  diil* 
London  uJterius  dicunt,  quod  ad  instant*  el 
requisition*  Communitai*  regni  Angl*  in  parlia- 
mento  Domin*  Richardi  nuper  Regis  Angl*  ae- 
cundi  post  eonquestum,  apud  Westm*  pne  anno 
regni  sui  septimo  tent*,  assemblat*  pro  m^re 
cjuaei*  et  pace  inter  ligcos  ejusdem  nuper  K^is 
to«end*,  et  pro  bono  publicxs  onmes  oonsuetud* 
libertat*  pnvileg*,  et  tranch*  dvit*  pr»d*,  tunc 
dvibus  dTitat*  dlius  ct  eor*  successoribus,  Bcei 
usi  non  fuerint,  ¥el  abusi  fuerint,  eisdem,  au- 
tboritat* dusdemjparliameat*,  ratificat*  et  oon- 
firmat*  fuer*.  Quodque  Dominus  Henricus 
nuper  Rex  Angl*  ^xUis,  per  literas  suas  pa- 
tent* sub  magno  sigillo  suo  Angl*  sigillat*, 
genen*  dat*  apud  Westm*  pmd*  vicesimo  sexto 
oieOctobiis,  anno  regni  sui  vicesimo  tertio, 
quae  iidem  Ma^  et  Communitas,  ac  Cires  drit* 
London  bic  in  car*  proterunt  pro  se,  hapredibus 
et  successoribus  suis  confirmavit  Miyori  et 
oommunitat*  ac  civibus  dvit*  London,  ct  suc- 
cessoribus suis,  oroueset  singulassuas  Ubertat*, 
franch*  et  liberas  consuetud*  adeo  integras  et 
illsesas,  sicut  eas  unquam  aliquo  tempore  pro- 
genitor* ejusdem  nuper  Regis  Henrid  sexti 
melius,  quietius,  et  liLer*  habuissent  et  toiuis- 
seat,  prout  per  easdem  literas  patent*  (int*  al*) 
plenius  apparet.  Uuodq*  Domin*  Edwaiduv 
nuper  rex  Angl'  quartus,  per  literas  suas  pa- 
tent* sub  magno  sigillo  suo  Angl*  sigiUat*, 
ceren*  dat*  apud  Westm*  prerd*  nono  di« 
Novembr*,  anno  n*gni  sui  secundo,  <pias 
iidem  Mi^or  et  Communitaa  ac  Cives  ctvit^ 
London  bic  in  cur*  proferunt  pro  se,  et  hsredi- 
buB  suis,  ooniirmavit  Mqiori  et  communitat*, 
ac  Civibus  dvit*  London,  et  successoribus  suis 
ia^tfpctiMiPH^tttttt  «tiii|gulasmia»lib€rMV 


niclii|s>jittietiiia,  €t  nher*  balMMMOiittl  tsbait* 
TtnUeiiHB  kkm  Buper  Rn  B^ivwdua 

nBjfet  mmitm  Ittarai'iuu  p«i«rt*cMi- 

tcMBn  M  igorict  CommQnit8t«  ac  Ciril^ 
«pod  licH  ipAj  vel  |M«d^oeMom«  sui,  aul  Ma- 
jor et  Ajjiiif  nn<  wit^  pnedS  f  d  prndaQeMor* 
m  jH'iLniwi,  wI'succB«orit  sui  eztnnc  in  pos- 

'•  ->^  ▼«!  MHqiiiba^  Kbertait*  quietaiit« 
onliiHilioif  arfi«alDrS   wem    libenr* 

BtaftB*,  mt  alior'  in  uaJom  ItteriB  paten- 
tikiw  ejnadem  vopet  ibfgiii  £dwanH  ^iiaHj,  sen 
al'  litem  Mit^mut  pragruitef  *  •uor'^Boiidsin  Re- 
IfttBi  ABfl%raMieni  ntgon  at  ooimnunitat'  oon- 
ceaa*  «Qn(teDt\  aKquo  oasa  cmergrente  plena  non 
ttn  Tel  aliaaifoannt  Nohnt  tamen  idem  nnper 
Rex  Mwawte  quartua,  qood  ptnpter  hoe  ipa 
iiigor  et  Commnnitaa^  AUerman'  et  Cires, 

aui,  fiNiaftcCor'  aljqnoi<*.pne- 
arroNat,  aed  qnod  ipai  et  eornm 
vnifania  et  sm^lia  -libeitKt<  quie*> 
taat^  eanocaa*,  ordinal^  artionlia,  Kbens  con- 
noelud*,  ft  qaihawwugne  al*  in  chartia  et  Kteria 
faad*  mmettft  talit^  bob  oils,  fel  etiam  abasia, 
ct  eot*-i|iiolibet  eartnnc  de  cteCero  plene  et  libere 
ywdawml,  et  en  vtarvnt*  aine  tmpetnitione  vel 
hnpf  AaiiJBf -^oadem  nuper  Regfa,  aeuhcered* 
tnoroDBy  Joatn*,  Bachcior',  Vicecom',  ant  al' 
fiaHiv*  aan.  flMMatr*  ipaina  nnper  R^n,  Tel 
•tiav*  q«uinimeBM|<,prottt'  per  eaadem  literas 
liatoit'  ^iiadem  napor  Regis  Edwardi  qnarti 
Dfe  in  ciMr<  pralc^  (int<  at)  plenitia  apparet. 
ihwdqae  Dem*  Hemficoa  miper  Rex  An^^ 
anptiuua  per  litems  anas'  patent^  sub  maguo 
aifftHo  auo  Innflifa  aiptiat%  |(«fend<  dot'  kpnd 
Weatnn*  pned^  vieaMmo  tmtio  die  Jtdii,  anno 
vegni  sol  vioesinio,  qnaaiideMi  Mi^r  et  Com- 
innnilaa,  ac  Gives  civH*  London  hie  in  cur' 
profermit  pro  ae,  hofvdibaB  et  sncoessoiibos 
0nis,  mtificavit  et  couiinmivit  M&ior<  etCom- 
■innitat*,  ac  C^vibna  oivit'  London,  et  eornm 
■Bcceaioiihna,  omnia  ei  aini^la  libeitat*,  pri. 
vile^,  <petant*,  et  libensconsuetiidines,  qui- 
tma  ipai  Hi^or,   Comnmiitaa,  et«  Gives  sea 
fnadecciaor*  sni  kabere,  esroFoere,  sen  ^w 
dere  oonanevisaent,  m\  nai  ftussent,  ant  delmis- 
flamt,  adao  plene,  plane,  et  integre,  ae  si  ea 
emniE  at  siofpria  aaparatim  et  verbalim  in 
cndem  literia  patent*  express*  df^rlanit*  et  ma- 
Bif^stat*  easent  et  fttisaent,  prout  per  eaadem 
Staanm  '-patent*  (inter  aHa)   pleniua  apparet. 
i^uodque  Dom*  Henricua  nuper  Rex  AngI' 
.oetaviis  per  fiteraa  anaa  patent*  sob  mof^no 
jiffOb  9U0  Anfft^  aip)lat«,  g«ren«  dat^  apod 
Waatm'  prod*  dvndeeimo  die  Jnlii,  anno  re^i 
avi  qointo,  qnaa  iidem  Major  et  Gommunitas, 
ac  Girea  dvit*  London  hie  in  cur*  profisrtmt, 
omnes  oonoessiooes,  et  al^  owconque  in  jttmV 
iitefia  (latflDt*  prrtd*  Dom*  Reps  Jobanois  sn- 
.prriw  speeifieat*  oonlmt*,  pro  ipso  Rege  Hen- 
aaoo  octavo,  et  Hsredibns  suis  Majori  et  Com- 
•monitat*,  ac  Givibcu  civitflt<  London,  et  auc- 
«e8BoHbn3aniarBtifleant  et  confinnavit,  prout 

idem  Jitaraa  p«tent  ejnadem  nnper  feps 
ijinbar  alia^  (idflint  appnrat. 


Qitiwmio  Horn'  BdMfdna  ttspar  RtxAngf^ 
aesUia,  per  lilBna  soaa  patent*  anb  magfii# 
aieillo  auo  Angl'  si|riliatf,  genm*  dat«  aipnA 
Weaim*  prasd*  Wccaimo  prime  die  Februariik 
anno  regni  ani  aecnndo,  quas  iidem  Mmr  # 
Gaimnumtaa,  ac  GiveK^cint*  London  pcMd*W  in 
cm^  proferunt,  omnea  eonoaaaionS  et  al*  qa»> 
oumpa  in  pcaid'  literia  patent*  dicti  Dow^ 
Regia  Jobaanls  auperitis  speoificat*  eontcnM^ 

Sro  ipao  nuuer  R^  Edwardo  jMXto  et  h«t«. 
ibos  auia^  Ifigor*  et  Gominunltat',  ac  OWibMai 
Gtrtt*  London  ptisds  et  anecaaaoribus  suia  tui^ 
ficarit  et  connrmavk,  prout  per  eaadem  liieMli 
patent*  ^usdem  m^er  Regis  Sdwardi  smcii 
(iBtsr  alia)  ptemua  appaiel.    Qnedque  l>om* 
Maain  nuoer  Regina  AagIS  pear  lltema  atltii 
patent*  sob  magno  aigiUo  auo  Angi*  aigiUetPy 
Mien*  dat*   apad  Westm*  prod*  prikno  die 
Inartii,  •  anno  regni  aui  pnmo,  4}iiaa  iidoiti 
Migor  et  Gommunitas,  ac  Cirea  ofHtat*  Loo* 
4pn  hie  in  cur*  prol^runt  pro  ipaa  nuper  Rci^ 
l^ina, '  hsned*   et  suooeaaoribas  mk^   omhm 
ooBceasionea  et  al<  quttcunqne  in  pned*  fiteiid 
patent*  dicti  ]>om*  R^  Johanms  superttt 
sfMcificBt'  coBtent*,  Majori  et  Gomnumttat^,  «c 
Givibua  ci? itM^  London  prssd*  et  auooessoribos 
suia  mtificiivit  «t  nonfirmavit,  prout  per  eaadem 
literia  patent^  ejosdem  nuper  Kegintt  (in«*'oP)t 
pleniua  apparet    Quodque  Domina  BKxabett^a 
nnper  Kegin*  AngI*,  per  liCehis  auas  patent* 
sub  ma^no  sii^illo  sno  AngI*  sigillat*,  getejk^ 
dat*  apud  Weatm*  praMl*  aimo  die  Maii,  aniio 
ppgni  aui  quarto,  qnaa  iidem  Mmor  et  Gommtf- 
nitaay  ac  Cires  ciritat*  London  nic  in  cur*  pf^» 
femnt,   pro  ipaa  nnper  Regina   Elizabetllai 
bmred*  et  succeasoribus  suls  ovrnies  concede 
aion*,  et  al<  ouflBcnnoue  in  pread*  Uteris  patent* 
dicti  IKhb*  Re^  Johaui*  superius  speeiMdat* 
content*  Majon  et  Gommunicat*,  ac  CititMte 
dTit*  LQndon>  ct  sucoesaoribns  suis  ratificant 
et  eonfirmarit,  prout  per  easdem  litems  pa- 
tent* ejusdem  Bnper  R^nss  l^Iia^ieth'  (inter 
alia)  plcoina  apparet    £t   iidem    Major   ^ 
GommuBitaa,  ac  Gives  ciritaC*  London  nlti- 
riusdicnnt,  quod  Dom*'Jacoba8  nuper  Box. 
An^*  par  litems   suns  patentes  sub  magtto 
Id  suo  Angl*  sigfillat*,  geren*  dat*  audd 
orem  aoum  de  Hampton- Gonrt  viodbinfo 
quarto  die  Hepiembris,  anno  r^gm  sni  Aiitf* 
sexto,  quae  iidem  Major  *t  Cfrtmnnnitas,  *« 
CiTes  civitat*  London  bic  in  cur*  jm>fennrty 
recitaodo,  qtiod  eum  qnamplnrim*  progenitrtK 
ipsius  uuper  Regis,  quondam  Re^  .£igf*  de 
gratia  ana  speciali,  ac  pro  gratis,  laoaabip^ 
inultiprioibus,  et  continuis  sei'vitotr  per  Majo* 
rem  et  Gommunitat*,  ac  Gires  ciritat*  Londoh, 
et  prcBdeceasorea  auos  temporibns  retroadh, 
tact*  et  impens*,  neenon  pro  diversis  ^ *  urgeii* 
tibus  causis  et  consideratiombus  eos  separatShi 
moventibus,  dedissent,  conoeasistent,  ^et  con* 
firmasseut  Majori  et  Gommunitati,  ac  Ginboa 
ciritat*  London  prsed*,  ac  succeaaoribos^ftnis, 
dircrsa  libertat*,  j>rivi]eg*,  franc*,  immimital*, 
antfaoritalF,  jnriadjction%  ordinanc*,  conanetiu 
din*,  et  quietantis,  pront  per  separe)*,  Otei^a 
patent*  pra^nitor*  et  prsraeoesaor*  suor*  ^oB* 
dam  R^erm^  Angl*  ploafos  <t  •amiffftim  h 
40 


CimiiDAakM,  AC  Chtm  tkwim^  Loadoo 
T«l   pwdnnownr*  sui  per  wamB 
ConnattiiilalS  ac  Cnriimtinlit;* 
per  Bomen  MAJorift  el  AtderoNmS  €i 
CoiiumiiutM*  London,  mm  per  en— wn 
el  Cifhim   ctntai*   Loadoo  een  per 
M^iorU  d  CottUNHHtatii  eiritit* 
per  ooBMnCmtini  milet*  IteeAwti 
nometi  Bonin*  London  ;  tea  per  Domen 
civiui*  LeodoD,  eeu  per  riiyieil  elindl 
quodounque,  ratioee  ecu  Timpe  pi  ad' 
Mteiit*  pned'  Dom*  Regb  Mm 
Ilterer*  peteot*  ebarluiim, 
eisdem  literie  petentibQe  dioli  mipcr 
roU  primi  roentionetS  f  c&  win,  ?M 
tioo%  aut  olio 


aU(|iiibiis  temperibue  entetnnc 
ratiOQebilit*  usi  fuieeent  wm  — 


I>o. 


ISM]  STATETRIALS.  SiCHAmLitIL  O^t^nmmihgi UhmnmiBBg  [tStO 

^n^t  eleppenbet,  idem  miper  Rex  Jeodbtt   ftuMb*.  imint*,  immmdiniw.  nil 
pro  et  in  oonsideratiooe  sumnMB  fiddiut*,  con- 
MantS  prompts  et  landabil*  aenitii  per  BUo* 
leoQ  et  CommunitatS  ao  Civea  cifilat*  London 
prtedictS  eidem  aepcr  Regi  in  ipsae  regta  soi 
priwis  auspiciw,  et  continue  oaque  tunc  uianU 
MtatS  et  mlelinam*  fact*  et  hnpent*,  onuiea  et 
eiDgalaa  literas  patentea^  cbarta««  et  confirma- 
tion* pneelarimimor*  prugenkor*  et  anieoeaoor* 
mor*  eisdem  ftlMori  et  Conunimitat*«  acCivU 
bvi  civiiat^  London  pnedtetS  ei  pnisdeccoori- 
hut  mx\s  per  q[U0OMH)ue  nomuia  incorporas* 
nnte  tunc  tenipom  facts  oonceasS  ecu  confir- 
mai*,  ac  omaes  et  ain^ulaa  donationc*,  oon- 
•eteaiimeay  oonfinnalionS  realitutionS  cansue- 
ludiMn,  oidkialioBeSf  et  explanaiionn,  articulS 
et-omnee  al*  roe  quaacunqae  in  quibuacunque 
Uteria  patentibua,  aive  cfaariis  quoruinconqne 
nvofemtor*,  pmdeccaaor*,  aut  antecesaor*  boot* 
He^m  AnglS  neeoon  omnia  et  sin^a  in 
diqtis  Uteria  ^tentibuav  chartia^  oonccasionikua, 
inQn&rmatkNiibua,  aeu  eor*  aliquibus  contents 
fooitat^y  apecificatS  con6rmatS  aeu  eaplanat*, 
,^  omnia  et  singula  juriadictioncs,  autlioritaira, 
nrivileiipa,  libcrtatee,  et  frandiisS  qutetant*, 
MBununitatea,  Uberaa  conauetudinea,  et  here- 
ditament* qu«cun<^ue,   qam  pned*   Major  et 
•  Communitat*,  ae  Ci? ea  civitat*  London  pned* 

Tol  praedeoeiaor*  aui,  per  nomen  Majoiia  et 

CommunitatS  ao  Cirium  civitai*  London,  aeu 

per  nomen  Majoria  et  Aldermaim*  ciritat*  Lon- 
don, aeu  per  nomen  Mi^joriii  CifiumetCom- 
.nunitat*  civitat*  London,  seu  per  nomen  Ma- 
jor* et  Civium  cif  ilat*  London,  seu  per  nomen 

JMi^ior*  et  Communitat*  civitai*  London,  eeu  per 

nomen  Civium  dvitat*  London,  eeu  per  nomen 

Baron*  London,  eeu  per  nomen  Barou*  ciritat* 

London,  sen  per  ali^uod  aliud  nomen  quod- 

conq',  ratione  aeu  vigorc  aliquar*  literar*  pa- 
tent*, chaiiar*,  seu  coufirmation*  aliqnor*  pro- 
genitor*, pnedeoeeaorS  aut  antecessor*  ejusdem 

nuper  Regia  Jaoobi,  quondam  Regnm  Anot*, 
^aUquo  tempore,  vel  afiquibiis  tcmporibua  ba* 

buiasent,  sen  rationabiUt*  usl  fuiaaent,  ant  ez- 

ereuisaent,  rata  habuit  et  grata,  ac  pro  ae,  h«- 

eedibus  et  aucceaooribus  buIs  aoeeptarit  et  ap- 

probavit,  ac  ea  omnia  et  singula  prdat*  Mqjori 

«t  Communitat*,  ac  Civibus  ctvitat*  London 

pnedict*,  et  cor*  sucoessoribua,  pereaadem  li- 

l^ras  suae  patent*  ratilicaTit  et  confirmavit,  ba- 

ben<l*  et  tonend*,  goudend*  et  exercend*  omnia 

«t  singula  {mMnissa  eisdem  Majori  et  Com- 

fiiunttat*,  ac  Civibus  cintat*  London  pnedict*, 

ctsucoeMoribua  suis  in  perpetuum,  adeo  plene, 
.libevp,  et  intcgre,  ac  in  tarn  amplia  modo  et 

forma,  ac  si  separatim,  singulatim,  et  nomi- 

natlm  in  literia  patentibua  m*  express*  nomi- 

.'bats  declarat*^  recitat*  et  manifestat'  es&ent  et 

iulsseut,  prout  per  easdem  litcras  pateotea  (in- 

.ter.aUa)  plenins  i^paret.  Quodque  Dominus 
Carokis  primus  nuper  Uex  AngF,  &c.  per 
Kteraa  suas  patentes  sub  magno  sigillo  auo 
Angl<  sigillaftS  gefen*  dat*  apud  Westm*  proed* 

.dl2cimo  octaTo  die  Octobns,  anno  regni  aui 
.,  quartodecimo,  quas  iidem  Major  et  Commu- 

.nitaa,  ac  Civea  ciTitat*  London  hie  in  cur*  pi«- 

.firriiB^  OQiMua  et  si^gtola  privilegia,  fibeml*. 


hatena  et  grata  eo  pro  ae,  htadibya  et 

ooribus  sub  aocc|itavit  el  apprabat  it,  no 

nia  et  singuU  pnelat*  Majati  al  '^ 

ac  Civibus  London*  ct  ear*  anctf  anfcns 

eaademliteiaasoas  pntemta  iili6cnvitai 

firmavit,  prout  per  liteina  patient* 

alia)  pUnius  apparel.    Qnodqi 

minus  Rex  nunc  per  Uteraa  i 

magno  sigiUo  auo  AngI*  aigillal*,  gntf  drt> 

apud  Wealm*  |»raDdiol*   vieesinio  qi 

Junic  anno  rqgm  sut  dedmo 

Majjor  et  eommunitaa,  aeCnrJeaciffiini^ 

hie  in  cur*  proferuni  pro  manRef^ 

et  aucceasoriboa  auia  ratincnvil  cA  rnnHinmit 

Majori  et  Communitala,  nc  civibua  cbilat* 

London,  et  suooeaMribna  ania,  onniin  et  sin* 

gula  jurisdictions  antboiitatS  priviiagift,  ibcr^ 

tates,  francbS  quielanl^,  inmiiraltatca,^  m  €oth 

suetodin'  quiKunque,  quse  prvint*  M^or  el 

Communitaa,  ac  Cbca  dvitat**  Londan^  vtl 

prsdeoeaaorea  aai   per  nomen  Miynria,   rt 

Communitat*,  ac  Civmm  eivHalia  finadan,  aen 

per  nomen  Muoris,  Aklemannar*,  Citinas.d 

Communitat*  London,  aen  par  namen  Maoris 

et  Civium  civitalia  London,  aen  per 

Miyor*  et  Communitat^  civit*  London, 

nomen  Civium  dvilat*  London^  aen  per 

Baron*  London,  aen  per  nonen  ~ 

London,  aeu  per  al^uod  alind 

cunqne,  ratione  vel  vigoie  pred*  lilarar* 

tent*  pned*  4>om*  Regie  Johannia,  wA  alkrmn 

literar*  patent*,  charter*,  aan  eonfirmalioo*  in 

eisdem   literia  patentibna  didt  Daaa*    Regie 

nunc  prsementionat*,  vd  aHcojua  aen  tUqfuo/^ 

oaua  vd  usuiim,  prescription*  vd  prcncripnoa*, 

seu  alio  ksali  modo  ijnoonMina  aliqno  tempore, 

vd  aU<|nibus  tenponbua  ante  tunc  hshniiatnt, 

seu  ratMnahilit*  ud  InisaenI,  ani  emcuiwual, 

habend*,  tenend*,  gandendS  et  exercend*  oa« 

nia  et  dngula  prKmiasa  pi«d*  eadeas  Vbjm 

et  Communitat*,  ac  Cinhna  dvitel*  Londoa 

pneds  et  aucceasoribna  ania  in  pnqiaiiaim, 

adeo  plene,  libere,  et  intepe,  ao  in  tarn  anpi* 

modo  et  forma,  prant  in  ewlem  literia  patent! 

bua  superius  mentionat*  ibra  data,  am  oon^ 

cessa,  ant  alit'  nan;  prMcripteiS  ^^  ^Ho  !»> 
mil  modo  sen  inm  nooannaBn  ania  aaan  i^ 
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m  i6MMtiiii,  liiigirittliiii,  cC  noiMDtttini  in  ct 
]p«r  dicia*  ISiena  pateotea  ipsiM  Drnn'Regis 
vune^spreaa*,  aomiaaH',  deotaralS  ooncessa'et 
maaiftaia  €awiit«rfahaent/  {ivout  per  easdem 
Itowaa  tmteM'-flnterliUa)  plemaa  apparet. 

fit  iiten  Mt^  ec  OmnniMmitaa,  et  Civea 

Loodoin  nlteriiia  dicuat,  quod  a  tempore 

cenfaolMii*  prttd*  Uterar*  patent^  pnfid*  tpon- 

dban  lUgia  Jobaiiiiili.hiicii0^e  iiciem  Mihoret 

Commiimlaa,  ac  Cbea  civitat^  Loodoa  bahaer^ 

Vwtmm*  eivif  et  com'  civit*  Loudon,  et  Vioe- 

^om^coifitoaf  MiddS  et  qnolibet  annonomi- 

Miverant  et  ell|gei'uut  ex  aeipsis  dtias  personaa, 

eiva««y«0dem  dTitatS  f<Me  Vieecom*  civiuf 

fvmi%  ^  eom*  ipasdem  eh  hat*  et  Vicecom* 

«Mi^  Midd*,  ao  ilf^  ain  tiominat*  et  elect*  pite* 

fnervnt  et  eoatititiienmt  Vicecom^  civitat' 

^nfedS  etooitt'  qioadam  dvHat*  et  Vicecom* 

<MNii«  MiddS  •ctH  VieecoM'  eivitat*  pr»dS  et 

earn'  ^usdem  cinlats  ad  ekecnt'  et  retnm* 

onmiom'  breviam,  billar*,  et  preceptor*  Dom* 

Renjro  adminiitratimie  et  execatiODe^URti- 

the  inm  etnt*  pned';  et  eom*  ejutds  ciTitat* 

#»eqiiaud*  et  racieiid*  omnia  et  smgola  alia 

kifo.ei9ilat^prmlS  etcam'  goadem  civitat*, 

qtue  adolfie*  Vieeoom*  laaflod*  pertinent,  ae  ut 

Vioeedm*  Midd*  pro  eddem  com*  deserntnr*, 

ae  mnnu  bnavia,  UMaa,  et  pneacripta  Bom' 

Regiaiafracom^Midd'  pned*,  proadmmialra- 

tioiie  et  eseentioiie  jostnim  ibidem  exeqnendS 

at  retDTA^  iiidb  ftwiandS  qma  od  officinm  Vice- 

0om^ .  fteiowl^   peiliiient     Et  eo  warranto 

idam  Majorat  Oommmiitaa,  ac  OiTea  ciritat* 

London,  per  tempaa  in  infiinnatione  pnedicta 

anperioa  apectfioal*,  oai  luer*  -et  adbae  rnnnt*, 

aeclainaDtliaberaetuti  Kbertat*,  priyileip*,  ei 

ftancb*  iMtbera  Vioecom*  civitf  et  com*  c^' 

liODdmi^  et  Vieeoom*  ooantar  Mldd%  et  nomi- 

nan  «t  eUgpara  «x  aeipaia  duaa  jperaon*  fore 

yicaeon^  ciyitBit*  predSet  oom*  e^uadem  drit, 

at  Vioeooii*  MiddS  ae  ill*  aic  nomiiiat*  et  elect* 

pnrficereat  oonatituere  Vioeoom*  dfit*  pned*, 

et  oom^  ejnadem  ciTitat*,  et  Viceoom*  Midd*, 

ac  ut  Vkeeom*  eivitat*  pned*,  et  com*  ejoadem 

chitak*,  ad  eiKcut*  ctretom*  oraninm  brerimn, 

faillar*,  et'  proecaptor*  Dom*  Regfis  pro  admi- 

siatratione  et  execotion^  joatitue  infra  civit* 

pciadS  et  com^  eiosdem  cirit*  exeqaeDd*  et  ik^ 

ciendS  qute  ad  omciom  Vioeeom*  iaciend*  peiti<- 

iient,  ac  adtaoiend^  et  exeooend*  omnia  et 

aingfttia  alia  inlhi  eivitat*  preeov  et  com*  Qaa«» 

.  dam  aiVilat*  qnn  ad  offio*  Vieecom*  fiiciend* 

partinant,  ac  at  VioeooBi^  Midd*  pro  aodem 

ooaa*  Midd*  deaerritur,  ac  omnia  brevia,  billaa, 

d  pneeepta   Dom*  Regri   infra  com"  Midd* 

I|nBd*^nro  adminiatratioDa  el  execadaoe  ^uaii* 

liae  ibbtam  eaaquend*,  eft  retem*  inde  faoiODd*, 

que  ad  officinm  Vicecmn*  fadend*  pertinent^ 

pveot  eia  benelianii  et  Ucet. 

Abaqne-hooy^iod  iidem  NiyoretCommanitf^ 
M Qmadvilal*  jLoBdoBt»  da  libcft*t*,  prinleg* 
atfiandi*  ill*  aimer  dldioi  Dom*  Rcgem  nunc 
per  impaBpnBd*  in  ialbrmatioiie  pnadifila  ao^ 
painia  apeciidat*,  uaorpaver*,  aeu  nampant*, 
ptonftperuiferai*  iUan  pro  4icla  Dom*  nejg^ 


gvAk  iidem  Major' et  Comm\mitaa',  &6  C|vea^ 

dvit*  London,  parati  sunt  verillcare ; .  mide  pe-* 

tunt  ittdidnm,  et  qnod  libertat*,  pririleg*,  et 

fhrnch*  ill*  ds  et  sneteuoribua  silis  in^  per-' 

petnum  -deiaeepa  allocent^,  ei  adjndicentnr,  aa* 

qiiod  ipai,  Moad  pranxiiBsa  ill*,  ab  bac  Ciir*  di-* 

raittantvir,  Sec,  * 

Et  iidem  Major  et  CommumtM,'  H  Cltea 

dYit*   London,  quoad   Nbertat*,  priviieff«,    et 

fniocii*  aequend*  viz.  Mijor   dide  onta^' 

bmosmodi  Aidermahn*    e^uad*   cirit<    et  qfn 

officinm  Majoritat*  eint*  ilUua  suatinuer*,  ae' 

inde  fuer*  dimiasi,  ac  tres  acnior*  Aldermana* 

drit*  prcedict*,  qui4liiitiosinoffic«  Aldeniiannat^* 

civit*  pmd*  ateler*,  et  onus  et  offidam  Majorat** 

dvit*  prttd*  noa  austinuer*,  fore  JustiC  Don*^^ 

Regis  ad  fiacem  infra  civitat*  pnad*  coDsenraad% 

ac  ad  aeasioo*  pads,  et  pladta  eoron*,  acifieet,- 

tolia  pladt*  coronn,  qaal'  Justic*  l>om*  Regfia 

ad  piicem  conaervi^nd*  aaaign*  legidm*  tebara* 

posaentinfraeaodem  cult*  tenend*,  ac  ad  om-' 

nes  frion*,  riot*,  rout*,  et  conTenticnV  illidt*  in-* 

fra  civit'pned*  inquirend*,  audiend*,  ctterini-* 

Dond*,  in  infbrmatione  precd*  superim  anedfioii^ 

diet*,  quod  diet*  Dom*  Rex  nuncipaos  Higerem* 

et  Communitat*,  at  Cirea  dvttat*  London,  ocvi 

easione  inde  impetere,  aeu  oecadonare^non  de-* 

bet,  qaiadiciint,  quod  proed*  drit*  London  eat 

et  a  tempore  cajoa  caatrar*  memor*  homin*  mm* 

existit,  f nit  antiqua  df  itaa  ac  antiqiiua  comitat* 

dese,  ac  dvea  ejosdem  ciTit*,8unt,  eta  pn^: 

dicto  tempore,  cnjoa  contrar^  memor*  bmnin* 

non  existit,  fuer*  unum  corpua  corpoMt*  et  po*- 

litic*  in  re,  facto,  et  nomine,  per  nomen  l^laforia 

et  Cornmunitat*,  ac  Ciriom  ciritat*"  London. 

Qnodque  Dom*  Carolna  primaa  nuper  Hb» 

Angi*,  perliteraaaoas  patent*  anb  maguo  ai^tHa 

pned*  itecima  octaro  dieOdobria  amio  regm  anir 

Buo  Angl*  aigillat*,  geren*  dat*  apud  Weelm^ 

quarto  dcdino,  ^as  iidem  Mi^or  et  Communi-^ 

tas,  ac  Gives  dvit*  London  hie  m  cur*  profenmt^ 

pro  ipso  nuper  rege,  hiered*  etaucoeasortb*  aiiiaK 

oonoeadt  Majori  et  CommunitatS  ac  Ciribua 

dvit*  London,  et  eor*  aucceaaoribas,  qnod  l^Ia* 

joretReoofdat*  dvit*  pned*,  /|ni  tanc<fuerS«» 

Migorea  Recordator*  drit^  piM,  qiii4iro  AeaiM 

pore  forent,  actam  <H*  Aldermann*,  qniMajoaft 

cidtet*  ilKua  pnmntea  extidasent,  qoam  ifl*  Al* 

dermanti*,  j^i  onaa  et  ^offidum  et  Mcgorat*  ci- 

vitat*  prtedict*  tunc  in  posterum  aualinerent  ea 

gererent,  licet  a  Bli^iorat*  illf  ccsaarcnt,  aut  iada 

eaaeot  dimisn,  quamdiu  Aldermann*  ibidtta 

atarent*  et  traa  aeniwea  Aldermann*  drit*  pM 

tampope^xialen*,  qui  diutiii8viBo6kiaDi  Alder- 

mannat*  stefeer^,  et  ante  tune  <mn8.et  offidma 

Miyorat*  dvicat*  ilUua  9on  auatinuer*,  id  pcrpa^ 

tuum  forent  costades,  et   quilibet  eor*  csaet 

custos  pada  cjuadem  uoper  Regia  limred*»  fit 

auceessor*  suprum,  infra  avitaft*  London  pnad*, 

et  libettat*  eipsdem  oooBerrand*«t  ct]iatodiend\ 

ac  eoa<km  Mi^orem  et  Recordator*,  ao  Alder- 

maim*  prKd*,  aid  omma  et  singula  atatota  et  qr^ 

diuationea  pro  bono  pada  dict»  uuper  Begia,  bm- 

red*et«ncoeBaoimD  aoor*,  ac  pro  conaarvatioiit 

^usdam,  ac  pro  quiet*,  regimiiie,  et  gubaroa^ 

tione  papuli  ipdua  nuper  Regia,  luBrad*  et  au»* 

>  tdit' ft  advid' m  <MHb^  m  ii^ 


qui  n  cmlitf*  prwis  «l  lib«tal« 


«MMlSTAnTIIUM,34CsAaLMlL  ll 

timt^tmKkkdin.  antit«  pnNS  fWB  Wbrtmf^ 
^joidknit  jnxte  vin,  fiNiMni»  ci  i4frnlni  «>- 
l«D4em  ciMtodiaBdS  at  Mitodife  ftoMiS  M  ad 
allies  illMPt  tyuM  JMxta  Ibmim  el  alfceteBi 
<piiMiM»'etilaliilor^e9riiiHie»9«l«Qniiii«K-  j  liarHl'«l 
«miM  in  dvitat*  prsdiotS  et  Mbortat*  ^jutdeai,  j  poll  ma,  hand* 
Mnquentes  inriinirent,  casCigand^  d  ponmdS  •  iianl  vel  aqoiCa 
DNilt  socmMfamifomuBONiittitM*  «titatytor«  I  prsMmweat.     Bt 
U«fiyMlfiMwd«;  etadMMmittMt^aHcirilad 
Y«l  aliquibua  de  papulo  ^aBdew  iio|wr  Regii,  '  e« 
iMHed^i  vd  •upcevMT*  8u«r*  de  ooivoribwMiis,    iMidiii  JMarwW  ^  m 
W(l»Moettdiodoinor«MMr*muiMiMeiept,ad  I  mfroit.    i^aliaiDde 
wifficwn*  iecuritei*  de  p«09,  vel  bono  gMln  too    ct  siaguliB  peraoii%  ^  in 
«qfa  ipaam  auper  Regem,  bared*  el  aaeoei    \  poadermn,  «ve  m  ycuditwae  naiml* 
•wwy  el  ettBelum  poaqhim  em  bsredS  ,  tenaaoi  ordiMlwii*  el  eteivl^.  v«l  mi* 

e  _B  aft*  »•  •  A 


CIM* 


Mwr',  nvvnmd*  el  ai  bi^annodi ;  iade  pre 
mouiM,*  invcnirereciMareiit,  Hioc  eae  in  |{aola    popoL  ^uadem  ooper  Regis*  hmwi^ 

Regis  de  Newgate,  vd  in  all*    cssssr*  suer*  tjosdem  edit*  el  edead* 
al*  pfiaona  harod*  vel  aueoessor*  eaer*  in    real  fd  atteaiptaiaaliadyit*  pi«d\ 
prad*  civil*  Loodony  quooM|iie  bivusinodi  seen-    lyisdeai,  seu  extonc  in 
liim*  invfairebt,  sdvo  cnrtodiri  iadendS  Cue-    atleaiplara  pcveMnwseat.    Ae 


aaAafl'.^t 


tadescd  Jnalidar*  ipdns  nupcr  Regis,  elqnevi-  i  canqiie  Vi 

libel  eonunCastodem  el  Justiciar*  ciusbared*  !  a  d*  ofie«,  qoi  in  eieeal^ 


0k  eaccesaor*  saor*  iaira  cirit*  liondon  pradS  |  prvaiiBU,  ?d  eer*  difna  kidebrtaaa 

al  bbertat*  ^iasdem,  idem  nuper  Rex  Caraioa    aiit  k  pesieniai  indshite 

pnoiua,  firs  le,  hcredibas  el  aucoesaoribus  soisy    ant  lefsdi,  reinise*,  Td 

aenslitiiit,  fedt,  et  erdtnaTit  per  lileias  pslanlcs    eotaac  lepidi,  leiaiiB*,  vd  arab^Bal* 

anas  nnadS  ac  ad  onmia  el  singala  alia  exe-  |  tiagereni  infra  eini*  pnsd*  csTtkettat* 

^nend*  el  peragead%  qasi  Jastic*  el  Cualod*  ■  ac  de  omnibas  el  siagaia  arliedia  d 

pads  vjos,  barad'  vd  snctiasnr*  soer'.  infirm  ,  staniS  el  d«  ipabnactto'iae^  per 

ali^ttem  eom^  ragni  sai  AngI*  exeqai,  site  per-    qaalilcreaaqaa  in  civir  ftH*  i 

appore  Tderaat,  poeseal,  aal  dcbmnt,  rittule 

nifiiw^  Btalutpr'  et  ordination'  bujus  regni  sd 

^giS  aiil  Twtale  oomnnasionia  qus  bared*  d 


*  anor*,  ad  naoein  ia  aKqao  boiuaroodi 
.    VolB 


rand*.    Volnit  etiam  idem  rniper 
Bex  Carah»  primus,  ae  per  easdem  literas  pa* 
pro  ae,  bm'edibas  el  sncoessoribus  snis. 


It  pndat*  If  don  et  Commuuitati,  ac 
Civibns  dritat*  Lohdoa*  et  eeruin  successor*, 
^jaod  M^or*  Reeordntor  dvit*  |Nrad<  pro  lem- 
pam  exislen*,  el  bajusoMdi  at  nneleft*,  Alder- 
nun*  pro  tempore  existea*  ipii  offidnm  rd  locom 
Ifaiorat*  oint^iHiQsaotcm  snstimier*  el  execuer*, 
ea  tree  hi^nsaiodr,  ul  prc&l*,  senioM  Alder- 
amnn*  pra  tempore  existen*,  ^d  locum  Miyaral* 

Elict*  noa  sustiniier*,  vd  quatuor  eamndem, 
or^,  Recordator*,  et  AMermamiorom,  <pio«> 
ram  diet*  Major  vd  Rei*ordalor  pro  tempore 
aadilBo*  nnam  earn  Toluit  forent  Justiciar*  ip- 
dns nuper  Re^,  bared*  et  sticccmnr*  saor*, 
«l  ipaos  Jastidar*  tuoa,  bared*  el  sucoensor^ 
aaoi%  pro  so  baredibas  el  sucoesiior*  suis  m  pe^< 
petnum,  aaagbal*  ad  iaquirend*,  ((aoties  el 
fasmlo  eismdius  dderel*  expedire,  per  sa- 
ctamentam  probai'  et  legalium  bomiaiun  tarn 
4edvllat^  prad*,  quara  do  libertst*  i^iuadsw, 
per  qnaa  rd  ventas  aMlitis  sdri  posset  do  em- 
aftna  mnrdris,  fbkm*,  vcaeflciis,  incanlslion* 
•Borlileg*,  arte  magica,  trana^,  forrstaiar*, 
i^^grelar*,  iagteawur*,  et  ealortionibus  quibua- 
^nMpie,ac  d»  omdbas  et  singulis  d*  malo- 
ftrti«  ct  oAenas,  de  qdboa  Justiciar*  paeb  ip- 
dna  napar  Rejps,  bared*  ct  anccessor*  soor* 
Isgitbaa  inqub«ro  ponseat  not  debeosal,  per 
qaiiuauqaii  el  (jadilerounqno  ialira  cidl*  prad*, 
MH  MirCil^^jaMimy  ado*  tuna  Mbil^ 


dam  fcd*  sire  pc^petiats  el 
ftari,  vdattamplsh 
pncmias*,  aut  ear*  abqa 
indictaroent'  qiascnnque» 
ant  RrcorAUsra,    civil*  |md^ 
e!xistea*,et  buiuamadi,  at 
▼d  yalass  ant  plnhbas 
M^|or*  vd  Rccordalar  pro 
annro  cam  vddl, 
inspiciend*,  el  ad  pnccsi^  iade 
sm^*  dc  indidal*,  vd 
iodictat*  ooniingeraa, 
dereni  so,  vd  ntlagarnni* 
nuaad*,  et  ad  omaia  et  sinaak  mardnw 
veadic*,   iacanial*,    scarlileg*« 
tranagrem*,  (alsas  caaspifntien*,  et  d* 
lad*,  furea|dl*,regretar«,  ingiemsi^, 
ceaventid*,    indidaaient*    prad** 
omnia  el  aingnla  iiiaMam*  aacmid 
slatBl*  rrgni  am  AngI*,  pi*al  m  bii 
fien  oonauevilaut  dsadi. 


laiaand*,  d  ad  eaadem  drIinauaaS  et 

a  per  nuns, 


pro  debdis 
ameiciamant*,  IbnsAiclur*, 
secundum  legvm  ct  coaa 
ac  ferwam  snbnsiisn*  «t 
consnevit  am  debml,  caatigaad*  el 
ad  oroda  d*  et  dngabi  tbciead*, 
audiend*,  tenninaiid*,  at 
pned*,  ae  libettal* 
pacem  per  Itgca  vd 
Angr  lacare,  aicroeaai  maniPBrey  vd 


ct  valeasnl,el  in  lammanlia 

maliaddrj 


psut  aliquiaal*, 
paaamm  abqmbas  ni* 


\ 


i«it«fmit  |MD«Mdeiii  literal  patent*  (u*'^*.  «!*) 
■  apfttEec.    ducri^tne  praed'  Don*  R«K 
par  kleiM  nas  psteot'  Bob  uuigflp  ogiUo 
Afl^  siffdIftiS  ftna*  dbt*  apnd  Wcslmf 
lift'.  34(Ufi  Jonii,  aDiio  regni  wii  decimo 
MdtOy  4|iMs  iidfla  Major  et  (>Himaoilas  ac 
Ufiesont*   limdoa  hie  in  our*    proferiint, 
•■■■ii>eoiMe8sion*  et  al^  queeounque  in  pnodict* 
lilBEia  patents  predict',  nupar   Ragis  €an>U 
nnm  tsofMrina^  apaoificats  pro  eodev  Donmi| 
Hegii  aiuic,  hcrad^  ctauoceisor*  auia,  M^jori 
^iUamiMuitaiS  ac  Ciribua  civit*  liimdon  jprad* 
ei  aaai*  amoeaMv*  in .  parpetuam,  ratinoairil 
d  eaufirmarit,  proot  per  eaaideni  literas  .pateoV 
i|HiiiB  Oomin^  Regis  Mine  (inter  al')  pJeniua 
Et  iidau  Major  et  OaDmunltaa,  ac 
cifit*  Loudon  ultenna  dicvnt,  quod  tem- 
ooBfeolian<  psd^  Uterar*  patent^  pnad' 
B/egm  Carott  prima^  et  diu  antea,  et  es« 
aMoaqoe  tuer*,  et  adhtic  ezistnnt  Major 
at  Rauindator  civit*  prsdS  ac  Aidemiann*  ejus- 
iem  cirit%  qui  Migor  diets  civit*  extitiswenty  el 
•naa  Majorat'  ciTit*  illius  sustinS  ac  tres  et 
viavaa  al'  Alderman*  ejuadera  cirit%  qui  anus 
Mijarat*  eirit*  iU*  noo  switinnisaent.    Uuodqoe 
^.taaftpave  oontection'  earundem  literar^  patart* 
pnwb  miper^Reg^  Caroii  primi  kocusqS  Major 
eb  fiacordator  civit<  pnad*  pro  tempore  existenS 
•o  hujnsmodi  Alderman^  ^usd*-  oivitat^  pro 
taaapora  exiitenS  qai  onus  jli^orat*  drit*  iD* 
aaalniS  necnon  trea  aenier*  Alderman*  civil* 
ptmif'  pro  tempore  existen*,  qai  diotius  in  offi- 
cinm  AUterroamnat*  oirit*  prsd*  eieter*,  at  onus 
el  officium  Majorat*  drit^  ill*  non  auatin*,  vir- 
Ma  literar*  patent*  iU*  foer*  Justic*  ad  paoem 
iaira  dvit*  prcd*,  et  libertat*  ejuidem  conaer- 
taad*v  ^  vifftate  literar*  patent*  ill*,  el  aecon- 
imm  Igrmam  et  etfsctum  eorand*  de  tempore 
mUnpna,  per  tot*  teaapna  ill*,  tenner*  aessioB* 
at  placita  ooron*,  scilicet,  talta  pladta 
<qMl*  Jnstic*  Dam*  Regis  ad  paoem 
and*  asai^*  per  idem  tempos  l^ptiroe 
,  Tel  teneve  potocr*  infra  eandem  civitat*. 
Bt  eo  warranto  lidem  Major  et  ConimnnilaS) 
ac  Cives' civitat*  Loadon,  per  tempua  in  inibr- 
antfone  pr«d*  auperius  apecificat*  nsi  faer*,  et 
adhne  ataaiur,  ac  clamant  habere  et  uti  libera* 
tat*,  pnvilflg* ««  fraach*,  quod  Hsyor  diet*  dvit* 
el  iMQUamodi  Aldermann*  ejnsdem  dvit*,  qui 
OMm   Majorat*  civit*  iH*  swsthiaar*,  ac  inde 
foarunt  donissi,  ac  tres  seniores  Aldermaan* 
ayoHleaa  dvits  qni  divtius  in  offic*  Aldermaauat* 
ckqt*  pr«d*.8teter*,  at  on»  et  ofiidmn  Majorat* 
atvia*  iU*  Hon  sustimier*,  fner*  Justic*  dicti  Uom* 
Ragia  ad  paoem. intra  eivit*  prttd*  conservand*, 
aead  session*  pads,  et  placita  oorome,  adlioel, 
^ia  placita  oui-on*,  qual*  Justic*  Dom*  Regis 
ad  paoem  eonservand*  assign*  legitime  tenere 
DSSBcnt,  infira  eand*  dvit*  tenend%  ac  ad  omnes 
ietoas  not*,  rout*,  et  oonveoticul*  ilEdt^  infim 
ami*  pried*  immirend*,  audiends  elterminaiid*, 
psasl  ds  bene  liouit  et  licet 
•    Ahaqoe  hoe,  quod  iidam  Mdar  ao  ComnMi* 
«a  Gives  eivit<  London,  de  Kbettat*,  pri'* 
at  franclria*  ill*  anper  dk|mn  Dom* 


pgad*  anperiwa  apadftcal*  qsarpairBr*^  

Dttat,  pmol  par  infonn*  iUam  pro  didn  Daaa^ 
ftege  nunc  aopehua  anppooit* ;  qua  nm»*  «| 
singula  iidem  Al^or  el  Cotmnunitaa,  ao  dnm 
dvit*  London  parati  aunt  vevificare ;  unda  paa 
tunt  judidum,  et  qiiod  hbvtat*,  prrvjke|^  si 
francb*  ill*,  eis  et  suooesBoribiia  aina  in  patpai^ 
tuum  deiucepa  aDooentnr  et  aiUodicrnt*,  aq 
quod  ipd  quoad  pramisas  iPaab  hac  oi»in  dfe 
mittantur,  6au 

£t  quoad  redd*  libertat*,  privileg*,  A  ftanakl 
inr  information*  predict*  spedficat*,  per  ipaw 
Majorem  et  Communital',  ao  Civea.  dailal* 
London  superius  aioime  cbmat*,  iidem  Mqjaf 
et  Commuaitaa,  ac  Civea  dvit*  Lmdan  fjhwM 
tat*,  pnvileg^y  et  fianch*  iUia  annqiiaiD  ud 
fuemnt,  seu  utuntur,  sad  de  dadim  paailMd 
declamant,  ike, 

£t  mted*  Roberlaa  Bawjer  Attoni«  dictf 
Dom*  Uegis  nunc  General*  qui  pro  eod*  Oaoi» 
Kegein  bac  parte  aeqttitiir,babito,aiiditHplaaii 
pned*  praslat*  M^oria  et  Ooninumitat*,  aar 
Civium  dvit*  pni?d'  petit  iode  diem  loqucndl 
usa;  crastinum  Sanctv  Thnitat*  $  at  a  coik 
reditur  coram  Dom*  Rcgn  ubJcunqocy  dcat 
Idem  dies  dat*  est  pnsd*  Muriel  CommnoilBl^. 
ac  Civii»»  civil*  London  pned*,  Ace  Ad  quae 
quidera  orastimim  tjancts  Tiinitai^  ooma 
Dom*  Rcge  apod  Westm*  ven*  tam  nmd*  Ri^ 
berfuB  iijairyer  Miles  Altam*  Dom*  Hagia  ami^ 
General*, qui  procodam  Dmn^  R^ga  in  Ime 
parte  sequifur,  quam  pnsd*  Major  el  Gom» 
munitas,  ao  Civea  dvit*pmd*  par  Attam*  awHi 
pned*.  Bt  idem  Attorn*  Dieti  Dom*  Ragia 
nunc  General*,  quoad  libertat*  piivileg*,  at 
Iranch*  pned*,  peripaos  superiuadaBMf  (via^ 
ipsos  M«orero  et  Cmamunilal*,acCivaa  ctviti# 
London  tore  desdpais  unum  corpus  eorponl* 
et  pditioam  in  re,  facto,  el  namine,  per  uamum 
Mqjoris  el  Conununitat*,  ac  Civiuai  liiiaaff 
London,  ac  per  idem  noman  phtdtara  el  iaU 
placitari,  reapondera  ac  rcapondcri,  supiaii^ 
pladtat*  pro  eodemDem*'Re9a  nunc  die*  ^ooi 
per  aliqoa  per  praslat*  Mqioiem  el  Canimnmlal' 
ac  Civea  civitat*  London  pned*  anpefiaa  plae^ 
tando  alkj^at*,  eandem  libertat* »  piivAig*)  «i 
franch*  esMlem  Mqjori  et  Ganumiailat*  aa 
Civibus  dvilat*  London  prvd*  aHacari,  am  a^ 
judioari  noo  debent ;  nee  iidam  Mqfor  d 
munitas,  ac  Civaa  de  pmaiaa*  in  in~ 
pned*  snpeiiua  spadfieat*  ntonarari 
quia  die*  quod  Civaa  dvit*  London  prod*  a 
pore  cujua  oontrar*  metnor^  hamin* 
non  fuer*  cornua  oorporal^  at  paliticom  in  t% 
fiMto,  at  pMQine,  pernoaaan  Mqjoria  «t  Cai«^ 
munitat*ac  Civium  civiiat*  Londoii,  mado  ^ai 
forma  pronlpne^*Mqiar  el  Canaranhaa,  m 
Civea  dvit*  Londan  piod*  aapariua  jlaajtandi 
allagaver*.  £l  hoo  idem  Altom^  Stit  Daal< 
Re^  nunc  General*  pro  aadem  DanF  Ri|^ 
nunc  pet*»  quod  aifiirifi  par  patnam.  Ml 
msd*  M^  el  Cainin—ilM,  al  Ciaaa  ' 
London  pnsd*  adioali  te.    £l  iM«id*^^A 


London  pnsd*  adioali  te.  £l  pimi*^  AlteHi* 
did*  Dom*  Ragia  n«MOaMrol>,  fpoai  ilna^ 
mm  pnAt*  MyriaalCoariiiMinilal*,  aaCbdMfc 
dvitf  LondDE  piads  ^noad  lifcaaiatVr^il*, 


rt 


(m.)^ 


dvit^  LcNidon  nire  de  seipwi  uniim  eorpvscor- 
ytrif  €t  Bolilicma  in  re,  facto,  et  nomine,  per 
BtnMD  Bliyoni  et  4i€iaaam»t$i\  «c  Ctrimn 
cMinl*  London,  ne  per  idem  nomen  niacitare 
•I  impluilwi,  rMpondeite  ao  reqmioen  ati- 
pai'iiM  placilar,«herio8  die*  qnod  per  afiqiM  per 
pnefitt*  Majorom  et 'ConuniHitUt*,  ac  Civcs 
dnrit'  London  p«sd«  aitpeifai  placitando  allecat* 
*nndeniUbertai%  privilege  m  franchise  eisdeni 
Wilinri  etOommunitant*,  ac  Ciribos  oivit*  Loo- 
don  yrsd*  allooari,  aetr  adjodicari  non  debent, 
aac  iMfem  Mqior  et  Comoiunitas,  ac  Oiv<>a  de 
■nHnioi*  in  InfimnaCione  prad^  auperiusspeci- 
ftoatS   amnarari  ddbent;   quia  proieetando, 
^nod  Circa  cfuadam  ciritat*,  a  tempore  ciyus 
aontrar*  mamor^  bomm*  non  eiistit,  noa  f uer^ 
corpus  corporat*  ctpoMticam  in  re,  factoi  et 
aoniiie,  per  nomen  Majorio  et  Communitatis, 
•eOiriam  civil*  London,  ac  per  idem  nomen 
pertotom  tempnt  illud  placit  aver*  ac  impla- 
«lal*  iiieniBl,  raopoiidev*  ac  retpona*  fiier*  et 
alacitarc  ct  iropwintari,  re^Mmdere  ac  rcspon* 
400,  a  toto  tempore  auiiradiet*  iiii  fuer*  et  <^on- 
anevcr*,  piont  prsi*  Manor  ct  Commanitas,  ac 
Civosciv  it^  London  prsd*  superius  pbcitando  al- 
Icga^  erunt :  pro  placitolamen  idem  Attont*  diet* 
iMm*  Regis  nunc  General'  iiro  codein  l>om* 
llegenanc«ilterioa  die*,  quod  pr.rd*  Major  et 
CommunitBS,  ac  Cires  civ  it*  London  praed*  as- 
nuBontoi  wafer  ao  fore  corpns  corfiorat*  et  pn . 
ikiciui,  ac  ratioije  inde  poieatotem  et  autbori- 
jiaieni  habere  ad  aeipoos  izisinrol  eonvocand*, 
^aascmbbuid*  ad  bona  et  sahibrta  leges,  or' 
lAiDoa,  el  ofdiuat*lrgibiiset  sututia  bojus  Uegni 
.Angk*  ninimerepagiian*  sivc  coutiar*,  fitciend* 
<l  ronstitnend*  pro  mdiori  reffim*  et  gubanat* 
dtvil*  pittd*  ac  civinm  et  innabiiaat*  ejtisdem 
tivilal*  ac  pro  conaorvat*  pacis  Dom*  Regis 
inftn  oivll*  (^S  udem  Major  el  Commooitas, 
«e  Gives  ovii*  London  pr«d*,  sab  ooiore  et 
ynnlextu  inde,  eorwn  oriirmtnflB  locmm  et  cora- 
VBodnm  solum  veBpiciHi*^  contra  fidiiciam  in 
«onoM  oorpofaloetpOKUcoper  Dom'Regvm 
ft  Lagw  k^m  Regni  AngI*  reposil*,  assnmuser* 
illioitam  ol  iigaglBm  poteotatem  et  aotbontat*, 
md  denar*  de  sobdit*  ac  ligeis  Dam*  Regis  nunc 
ktand*  ad  uaoro  ipoonim  Maioris  ct  Com- 
nnoitat^  ac   Civinm  dvitat*  London   pr«d* 

rpr^y  colore'ieg«ra8iveonlintftion<  per  ipsos 
iaotoordinal*  et,stabilit*,  absq;  aUquo  alio 
|Hn^  titnJo,  sive  authorkate  quibuacanq;  ac 
in  iwaoncntion*  et  execmion*  hi^usmodi  ille- 
gabs  el  infuste  potestat*  ot  autfaoritat*  per 
^aosaiB  uanrpnt*,  lidem  Major  ct  Communius, 
m  Civos  dntat*  London  pned*,  die  Jovis  de- 
cimn  aeptioM  die  Seplembris,  Anno  Regni 
•did*  Don*  Regis  nunc  viceaivio  aaxto,  io  eorum 
Oaammni  Cwaoikb  adtunc  tent*  in  Camera 
G«ittdliBU  dvit*  LoMfcm  prvd*  (viz.)  in  Paroch' 
aandi  BUcbaoKs  Baasi^w  London  insimnl 
f  foer*,  oondider*  etpnbiicaver*  quan* 
Lsgm,  per  ipios  do  fiwto  insotitai^,  pro 
Miay one  aapaiWMn  denar*  animnar*,  do  om* 
aibtta  a«bdil<  nc  ligeb  Dom*  Regie  none,  lam 
Ubaia  ^MABon  ItGoria  boMdnibna  Civii' prad< 
•iillJB  «itWNlind  pnUionlfeivrts  inftn 


Clvilii>  |rad«,  isDl^ 
proviMonibns  ooas  i 

(AngI*  Ihrm^kud)  pi 

Mercat*  ittftsCfvit*  pmd*  ipaoa  importat^  i^ 
dem  vendand*,  dnonun  denar*  per  dian,  «l 
qoalibat  oamstrm  (Ang*  Domw) 
aliqood  Mereat*  pr«d*  ibidem  v 
portal*  voiaa  denar*  per  dien,  ct  pro 
carsctata  provision*  trad*  com  non  plnr* 
tribns  eqnisin  aliquod  Moscat* 
veodend*  impoflal*,  quatnor  denar  per  diwo,  0I 
pro  qoalibel  careotata  proviaiom*  tncl^ 
qoatiior  eqois  vol  plur*  io  aliquod 
prcd*  ibidem  vendend*  impoitat* 
per  diem,  ac  diveraamm  al*  doi 
qoibuslibet  uersouis,  quiB  aliqna  rictualin  aiv« 
provision*  ad  Mereat*  mfra  dvit^  LondoA  jpned% 
sen  coram  aliqua  vol  aliqood  impoitareni  aideiK 
vendeod*,  ac  per  eandcm  legem  sic  per  eon 
illegalit*  lact*  iidem  Major  et  OonaMnk*  no 
Cives  civil*  London  |ircd*  doftdo  ordinnvor^t 
quod  ecdem  scparat*  denar*  somm*  saints 
lorent  ad  propr*  opus  et  usttm  prslal*  M%adi 
dCommunitaf,  acCitinm  civil*  London  pt«d% 
ac  quod  si  aUqois  in  Mered*  prssd*  eiisUn*"  onai 
vidnal*  sive  proriidooibos  suis  ibidem  vwidrnd* 
recuaatet,  sive  difoict  solvere  resMotivasiaias 
prad*,  tone  uVi%  reduans  sive  difcrrns  aoad^ 
forct  a  loco  suo  Mercd*  pneds  £t  nUonnn 
idem  Attorn*  diet*  Dom*  Regis  nnnc  tieoaml* 

Ko  eodem  Dom*  Hege  nunc  dies  quod  prvd^ 
w^  et  Oommvaitaa,  ac  Cncs  civil*  hmiom 
pned*  sub  solo  colore  et  pijjtsJrtn  legia  pmd^ 
sic  per  ipsos  pro  coram  nrivalo  Incro  et  ooas* 
mode  iUegalit*  fact*,d  absi|;  aliqno  alio  JHK» 
ittulo,  sive  anthofitate  i^uibosoiuiq;  divenan 
ingcotes  denar*  HiimniOa,  m  toto-  ac.  attiogcn^ 
ad  quinq;  raiUo  libraaperanaaw,  pcrspatmns 
aeptem  annontm  pod  prad*  dedmua  aopti* 
mum  diem  Septcmbria,  Anno  vieesimo 
snpradicto  pros*  seqnen*,  d  amplius,  apod 
don    prwd*  in  l^aroob*    pned-    do   cm 
Dom*  Regis ligiis  dsubditis  ad  poblica  Mar* 
catnpcrtdumspatiamprvMl^inffm  Ciiit*  |rad» 
tent*,  cum  viduabbus  d  proviMiibttfl  ibident 
vendend*  accedentibus,  exegemnt,  le%nvcr*,  d 
eiigi  d  levari  fecerunt,  d  denaries  iUos  nd 
oorum  propiios  usus  con?  erterunt  d 
mnt,  in  subvcnionem  boni  rsgiminia  d 
nationia  Civitalis  pned*,  d  in  magnaro  opprea* 
aioQem  d  depaupmiion*  aubdilor*  die*  Dom*Ro* 
gis  nunc  ad  Nercd*  nrvdid*  cum  viduaUma  d 
provision*  suisaoceden'  d  venicn*,  ad  gravn 
dampn*  d  nocument*   omninm  ligeoram  d 
8ub(tat*  did*  Dom*  Regie,  in  aa^[mentac*  preoio* 
mm  omnium  viotuai*  d  provision*  in  Meroalin 
prwl*  vondil*,  ac  in  did*  Dom*  Itegis  none  H 
Connie  suoe  Ilegiie  exiueredation*  maniffdam, 
accontrafiduciamin  corpora  oorpord*  d  poK- 
tioo  per  Dom*  Regem  ac  Leftca  bujus  llefuk 
Ai^*  rsposh*.  Etulleritts  iiwm  Attorn*  didi 
Dom*  Regis  nunc  General*  pro  eodem  Doqk^ 
Rage  nnno  dic%  quod-  ula  8essio  ParUamenii 
Dom*  Regis  nunc  per  Prorogation*  tent*  foil 
anud  Westm*  in  Com*  Middlesex  super  vioatt*- 
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Dom*  l^egis  wme  tricestmo  secnttdo,  ac  flndem 
tmitimut*'  nsq;  decimum  diem' Jan*  tunc  prox* 
#iq[iien%  ac  super  eodein  decimo  die  Januarii, 
l&no  Bcf^i  didf  Doui*  Regis  mine  tricesinia 
ieeondo  supradict*  apnd  Westminst*  preed*  idem 
ftrliameiituin  proro|3;at'  fait  per  dicf  Dom* 
Regem  nunc  usq;  vieesimnm  diem  tune  in- 
itands  JanuarS  prced'  Major  et  Communitaii, 
fle  Cifea  eiritat*-  London  proed'  postea  scil*  die 
Jems  decimo  terCio  die  Januar*  ailno  Rcgni  diet* 
Dom'  RejBfisnunctricesimo  seeundo  sitfpradict*, 
hi  eorom  Communi  -Concilio  tent*  in  Camera 
Oofldball  CtTit*  preed*  yir..  fat  Paroch*  Sancti 
M idiaelia  Bassisnaw  London  preed*  assemblat*, 
illicite,  malitioae,  advisate,  et  seditiose,  etabsq; 
•ti({ua  legali  amhoritate  in  sc  assumpser*  ad 
eensend'  et  judieand*  diet*  Dom*  Regem  nunc, 
et'  Prorogatiqn'   Parliamentt  per  £ct*  Dom* 
Regem  nunc  sic  lact<.    Ac  aotunc  et  ibidem 
lidemMiyeret  Communitas  ac  Gives  civitat* 
London,  sic  in  eodem  Oommnhi  Concilio  as-  ^ 
#embiat*,  vota  et  sufiVagia  sua  deder*  et  ordi- 
mnrer*,  quod  qniedam  Petitio  sub  nomine  Ma* 
joris,  Aldermannornm  et  Commun*  eivit*  Lon- 
don in  Communi   Concil*   assemblat*,  dicto 
Dom*  Regi  nunc  exhibit*  foret,  in  qua  quidem 
Pelitione  content*  f\iit,  quOd  per  preed*  proro- 
gntion*  Parliament!  preed*  prosecutio  Justic* 
publicn  hnjus  Regni  ac  preeparatio  (Angl*  the 
making  provUion'l  necessar*  pro  pneservation*  * 
4ieti  Dom*  Regis  nunc,  ac  ^us  subditorum 
pnotestantium  recepissent  obs^ction*  (Angl* 
^nterrupticn)  et  iidem  Major  et  Communitas 
mc  Cives  ciTitat*  London,  prsed*,  in  Communi 
Concilio  nrted*,  sicut  pnnertur,  assemblat*,  il- 
liette,  malitiose,  adrisate,  et  seditiose,  et  ea  in- 
tenlione,  quod  eadem  Petitio  publioat*  et  dis- 
jpevaa  fbret  inter  subditos^  diet*  Dom*  Regis 
ttunc  fideles  ad  ipsos  in  opinion*  inducend*,  quod 
idem  Dom*  Rex  nunc  per  [irorogation*  ParKa- 
menti  pned*  publicam  Justic*  Regni  obstruxis- 
Kt,  tt  ad  cosdem.    Subditos  diet*  Dom*  Re^ 
Inotlmd*  in  odium  personee  diet*  Dom*  Regis, 
ct  gnbematton*  in  hoc  regno  stabitit*,  et  ad 
lyertorband*  pacem    et  tranquillitat*  in   hoc 
Kmao  Att^*  adtunc  et  ibidem  ordinaver*,  quod 
CBoem  Petitiii  sic  continen'  seditiosam  et  scan- 
daloaam  materiam  pr«ed*  impress*  foret,  ac 
MMi  sdl*  die  et  anno  ult*  supradict*,  apud 
Mnion  ffted'  in  Paroch'  pned'  eandera  Pe- 
titkrti*  ea  infentiorie,  quod  eadem  pnblicat*  et 
diipiirs*  foret  inter  subdit*  diet*  Dom*  Regis 
wa^  nd  aifectiones  suas  a  diet*  Dom*  Rege 
fKOtiCfA  gubernation*  stia  alienand*  et  divertend*, 
iMllllose,  advisate,  et  seditiose,  impresser*  et 
impilmt  et  pubticari  fecer*  et  causaver*,  in 
€ont6mpt*  et  scandaimn  diet*  Dom*  Regis  nunc 
ac  gnbemation*  suae  hujus  Regni  Angl*,  ac  in 
■roBMHion*  et  excitation*  seditionis,  et  pertur- 
.nlMMi*  paeis  et  tranquillitat*  infira  hoc  Regnum 
AngiS  «t  in  pemitiosnm  aliorum  Dom*  Regis 
mine  Subdit*  et  Ltgeomm  exemplum,  per  quod 
Mem-  Mn|or  et  Communitas  ac  Cives  eivit* 
liOndon  preed*  libertat*,  privileg*,  et  franchis*, 
prad*  fore  de  seipsis  corpus  corporat*  et  poli- 
Qcum,  per  nomen  Majoris  et  Communitat*  ac 
^ipmwilat*  London  forisfmr*,  ptcd*  tamen 


Major  et  Comipunitas  ac  Cives  oivitat*  Londoi^ 
pned*  postea,  scil*  per  tempus  riuperiiis  in  in< 
formctione  proed*  specifical*,  libertat*,  prtviieg^ 
et  franchis*  ill*  super  diet*  Dom*  Regcm  nunc 
usurpaver*  et  admic  usurpant,  pront  per  in» 
fbrmation*  proed*  superius  versos  eos  suppo*'' 
nitiir.  ]^t  hoc  idem  Attorn*  diet*  Dom*  Regis 
nunc  General*  pro  eodem  Dom*  Rege  nun# 
parat'  est  verificare,  unde  petit  jud&oinm,  et 
quod  pned*  Major  et  Commooitas  no  CiTor 
civitat*  London  de  premiss*  pned*  c6nvin« 
cantur,  ac  de  libertat*,  privileg*  et  ivanchis*  iU« 
abjudicentur  et  exdudantur,  &c.  £t  qood 
placitum  pnefat*  Majori«  et  Communitat*  mg 


Com*  eivit*  Loudon,  et  Vicecom*  Com*  MIddV 
et  nominare  et  eligiere  ex  seipsis  duas  personal^ 
fore  Vicecom*  Civit*  preed*,  et  Oam*  ehisdeik 
Civit*,  et  Vicecom*  Com*  Midd*,  ac  lUoo  at 
nominat*  et  elect*  preeficere  et  constilnere  Vic^ 
Civit*  pned*  et  Com*  ejusdem  Civit*,  et  Vie<^ 
Com*  Midd*  ac  nt  Vicecom*  Civitat*  pr»d*  ^ 
Com*  ejusdem  Civitat*  ad  execution*  et  retorn* 
omnium  brevium,  billarum  et  pnecept*  Dom* 
Regis  pro  Administration*  et  Execution*  JotH^ 
ciee  intra  Civit*  pned*  et  Com*  ^usdem  Civit^ 
exequend*  et  fiiciend*  que  ad  OfBcium  Vie^ 
faciend*  pertinent,  ac  ad  facieod*  et  exeqaend** 
omnia  et  sinj^uk  alia  iniVa  civit*  preed*  et  Coiri' 
ejusdttn  Civit*,  quae  ad  Oflldum  Vioeoom*  &• 
ciepd'  pertinent,  ac  Vicecom*  Com*  MlddleMif 

{»ro  eoci^  Com*  deservitur*,  ac  omnia  brevia,  bil« 
as,  etpreeeept*  Dom*  R^  infra  Cm*  Mid* 
dlesex  pned*  pro  Administrationeet  ^^x^^^fltiflpff 
Justidee  ibidem  exequend'  et  reiorn*  indeftc*, 
quie  ad  officium  Vic*  faciend^  perkinant,  sone^ 
nus  pladtat* :  Necnon  quoad  pudtum  pniim^ 
Blajoris  et  Communitat*  ac  Civiom  dfitat*' 
London  pned*  quoad  libertat*,  pnvil^  Aanebis* 
per  ipsos  superius  clamat*  (vi^*)  Mi^  diet*" 
Civitat*  et  hujusmodi  Alderman*  ^uadena  Oi^ 
vitatS  <pu  Offidunk  Majorat*  Civit*  illius  swti«^ 
nber*,  ac  inde  fuer*  dimissi,  ac  tres  Alderman* 
sen*  Civit*  pned*,  qui  diutios  in  officio  Aiders- 
man*  Civit*  prsed*  stetcr* ;  et  onus  et  officram 
Majorat*  Civit*  pried*  non  sustinnev*,  forv 
justiciar*  Dom*  Regis  ad  paoeni  infra  CivH* 
pned*  conservandam,  ac  ad  Session*  paoil  et* 
placita  Coronie,  (sdlic^  talia  pladta  Coron«, 
qnal*  Justiciar*  Dom*  Regis  ad  pacem  conaer- 
vand*  assi^<  legitime  tenere  possent,  iote 
eandem  Civitat*  tenend*,  ac  ad  omnia  Feloa^ 
Riot*,  Rout^  et  Conventicul*  illidt*  infra  Ci- 
vitat* pned*  inquirend*,  audiend*,  et  terminand^ 
superius  placitat*,  idem  Attorn*  Dom*  Regis 
nunc  General*,  qui  pro  eodem  Dom*  Rege  in 
hac  parte  sequitur,  pet*  lioenc*  inde .  interkn 
qoend*  coram  Dom*  Rege  usq;  a  die  Sancti' 
Michaelis  in  tres  septimanas  ubioiinq;  See.  Ei 
ei  concreditur,  8cc.  idem  dies  dat*  est  preefai^ 
Major*  et  Communitat*  Civibua  civit*  London 
preeil*,  &c. 

Gt  pned*  Major  etCommmiitas,  ac  Civ«» 
dvitat*  London,  qnoad  prad*  pkcit*  pned*  At« 
torn*  dictiDom*  Regis  nluiagsnerays,in'aasigiK<. 
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M]«u4«r«  tiWrtetS  prinkff*  el  frtttekk*  m- 
^«enS  TMfelicel.  iMot  M^orem  H  OmmmmM*, 
mc  CivMciTitet'  Loodon,  love  ds  teipfH  vmiiii 
C0rp«s  oorporat*  ct  politicuin  in  re,  fiMlo,  el 
MHmue,  per  noMea  Majone  et  CoouMUiitel* 
•e  Civiam  civitaU  L^oikitt,  sc  per  iden  WMves 
bkcitareel  iinplackeri,  lespoiMfere  ao  reepon- 
3ari,pcripiKM  superius  claniat*,  niperius  repK- 
camlo  plecitat*  proteeUndo,  ^uod  pbcal*  illiid, 
•e  ooftieria  in  eodem  conlenlS  minin  ■ufficieo* 
in  lefj^  existent  ad  ipsos  Ma^ior'  et  commiinitaftS 
ae  Ciireit  civitnt*  London,  de  Ubertnt*,  urivile^, 
ft  franehis^  iilis  el^udicand^  sive  excltidniil* ; 
yeotestendu  etiaoi,  quud  nullos  actus  Tel  factott, 
neqne  aliqea  ordmatae  (Angl*  By-Ltw)  per 
CoMOMine  CoDoiJauiv,  vel  per  Miy<reni,  Alder- 
^Ewanoe,  et  Cenipaie  Ceocilium  civitat*  pned' 
^oofeat*  ml  aotns  nl  &etum  corporii  oorporaT 
fl  pobtici  pfeed* ;  proleetandoq;  etiam,  quod 
ifti  pr»d*  Mqior*  et  Communitea,  ac  Cires  ci- 
vital'  LoodoQ,  contra  fidnciam  in  eb  re|i06it% 
■unqnani  aeaumpeer*  luper  ae  aliquani  ilbdlan 
▼el  injttfltaio  p-oteeutem*  addcnar'  de  tubditia 
^  ligaia  I>oaMQi  Regw  lcvaad<  ad  privat*  lucnun 
at  oofmaodnm  ipeor*  Majoriaet  Communitat*, 
ac  Citittio  citital*  London,  colore  le^um  eire 
ordinationuQi  per  ipaoelact*  siveordinatS  pront 
^ned^  Attorn*  dictt  Don*  Re|fis  nunc  geaeralia, 
pro  eodem  Dom*  Re^  safjenuasuppoD* ;  pnn 
ieetandoque  ukenua,  ^oad  iideni  Major  et  Com* 
■anoitaa,  ac  Civea  ctvAtat*  London  non  leraver* 
asH  cxe^er<  taotaa  denar*  Himmfia  per  aiMuun»  de 
peraowM  ad  pubMoa  mawata  infra  civiiat*  pr«d* 
teats  <wm  victualibiia  et  proriiionibue  ibidem 
tended,  aooedeaS  i^uaot^  dictum  Attorn'  gene* 
mUs  pro  eodem  pioaMno  Re^  superior  alle^rit. 
Pro  pUoito  taaMn«  quoad  confection*  et  publi- 
cation' legia  pre  levatioiie  denarior^  de 
ad  pubiiea  mercata  intra  civitat*  prad*  tent% 
mim  victualihui  et  prerisiouibua  ibidem  ?  enden* 
aceadenS  U(b  exactionem  et  levation'  bujnamodi 
denar^  apperiaa  fieri  suppositS  iidem  Bla|or  et 
Ceaimuiulaa,  ao  Ctvea  ciYitat'  London  dicunt, 
quod  Ckitaa  London  prsd*  eat,  a  tempore  cuina 
nontmr*  meaH>ria  boroinum  non  existit,  niit 
aumma  et  capitalia  ctvitas  et  metropolis,  ac 
PfineipaKa  portua  hujus  re^pi  Angi*,  et  in  civi- 
piiaet  inbabilantlbus  maxime  populoaa,  et  in 
tieacurau  bominum  lam  liireor'  Dom*  Regie, 
^uam  extraneor*  oopiosissima,  emponiHuque 
totina  £urop«  ceiebtTrimum ;  quoUq^  balteu- 
tur  el  tanenlur,  et  a  tempore  cujue  contrar* 
nemoria  hominum  non  existit,  babebantur 
et  tenebaaUur  publica  mercata  infra  ciritat' 
prartl'  pro  victuabbaa  et  provisiooibiis  abinde 
adduct*  ibidem  venden'  ;  <|uodque  fpsi  prard^ 
Mqior  etCoDUQuoitas,  ac  Cirea  ci%itai'  London 
p^iuS  decimo  aeptiino  die  Septerobris,  anno 
nnnfimo  eaJrto  supradicto  in  i«plicatione  pned* 
'laantieniitS  nacaon  continue  posfea,  et  a  teni- 
fpre  cHJus  contrar*  memoria  bominum  non 
*|ystit,  eeisif  fuer*,  etadhacsei7.it'  existunt,  de 
etiapJublicia  mercatis  prcd'  in  Dora'  aue,  ut  de 
feedo,  ac  per  tutum  idem  tenipus  sumptibus 
pm  propnis  provide*,  ac  proiidere  cimsuerer' 
ci  debuenial.  Coca  neK^atoria,  sire  loca  abi  ha- 
JM<qwi»jk  OftOraMa  lanC  t^iec',    quotiespunque 
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atataBaa^i 
asodationea  pro  peraanis  ad 
▼enien'  cum  rictualibua  et  pro»iiiieoibua  ibidem 
Tcadend'y  pro  melion  etma^  oonronwii'  jraat 
ditione  et  expositioneaanindem,  el<apemaHPe% 
el  alieselficMnoe  inwratmum  illoruaa,  pro  pn^ 
eerfatioae  boni  ocdioia  in  eiedem  niereatia,  H 
mcKori  regntelione  eoraadem,  et  mayiit  o«h 
cnreus  popuh  adinde  cealiuen',  ac 
vemnt,  ct  emandare  ca 
fera  mercatoria  prsMiicta,  el  pro 
didorum  enmptuum  enomm  per  jtatamHiaipae 
praedietum  habner*  et  jiewsepet*,  ac  hihare  tl 
percipere  coneuever',  direivas  rataenabtlee  tai» 
net',  ralaa,  sire  denariorumeammaa  de  qaibaa* 
cunque  pereoois  ad  mercata  pned',  aicul  pne* 
fertur,  venien',  pro  ataHia,  statianihue»ataliii 
ecoommodationibaB  per  eas  pro  vepditiane,  e>» 
poetlMne  hojuaaftodi  ▼ictnalivm  et  pmriiiiBaam 
in  mercatk  iilis  bafact'.  Kt  iiriem  Major  al 
ComnranilBs,  ac  drea  dviiai*  London  aJlaiap 
dicnnt,  quod  dvca  et  bberi  horoinas  civilalii 
presd',  pnsdicto  decimo  semimo  die Htqitwwhii, 
an^o  vioQiimo  sexto  sunranicto,  etaeneper  faar*^ 
et  adhuc  existunt  valde  nomerou,  videhoel» 
||uinqu«gintamille  hosainee,  dplur' ;  qnodqae 
infra  didam  ciritat'  London,  videlmel,  apni 


prmd'  Farochiam  eaact'  Midiaelia , 
tempore  cujus  contrat'  memoria  bominum 
existit,  hatiebalur  et  foit  Coaunune  Cfmciima 
ejusdem  ciritalis,  de  tempore  in  tiinpue,  qneeiaa 
neoeese  f uit,  in  eadem  ciritate  aseemfaAaT,  aen* 
siatens  de  Minora  et  Aldennan'  diets  cM^itaftie 
pro  tempore  exialen',  ac  de  i|uibufldam  Ciribi« 
eaisten'*  liberis  bominibMe  ciintaiie  illiiaai  «aB 
exceden'  nuoierum  duceotar'  etqainquapnlai* 
personanim,  e  ciWbua  et  tiberia  hominibua  ai>i» 
tat'  praed'  annuatiro  electa,  tone  de  remaaum 
Concilio  dlo,  qui  ^uidem  Cirea  eic  daef  in  k^ 
jusmodi  Coromum  Concilio  voeaotur 
niani(Aogl'  CeeiMOfu)  ciritat' London, 
queinfra  drttaf  Pfsd',  ndelicel,  apud 
parocfaiam  eoncd  Micbaelia  Basaishaur,  ~ 
et  existit,  ei  a  tempore  cq^uscontoar* 
liomioum  non  existit,  habebatur  et  Ml 
oonsuetudo  nsitot'  et  approbat*,  viddieel, 
Major  Alderman'  diet'  drit',  ac  h^x 
Ci^esaic  elect*  fore  de  Com'  Cone* 
ciritatis  pro  tempore  existen*,  tn 
Condlio  sue  infra  civitat*  ill*  assemblat',  a  ie^ 
tempore  supradicto,  secundum  oonaut 
dvitat*  prad',  fecer*  et  constituer*,  ae 
et  constituere,  eonsuerer'  et  posaunt,  ac  j 
leges  et  ordinationes  pro  meliori 
gobemationG  puUioor'  meronlor'  infm 
prced',  ac  pro  appunctoatiuneconvemett* 
et  tempur*,  qnando  et  ubi  info 
cintat'  mercata  ilia  tent'  luerint, 
aaaesaione,  et  in  oertitudia'  rrduetione 
bilium  tdnet',  ratar',  sivedenar'  sun 
9>lrend'  per  personas  ad  eadem  nM*roala  viliiii^, 
prostallis,  stationibuSf  et  aliia  ai 
Oils  per  4 

et  provisionum  in  mercaiibiUia 
qnaodoeisfidebiturexpediri;  duvtaniao 
et  ordinationeB  hijjusmodi  Dom*  Uegi  H  popnl^ 
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etstatat*  hajos  regni  Ang-l^  minime  ooQtrar*. 
Quodque  m  Magna  iDbarta  de  libertatibus 
ADgl%  in  parliameato  Dom*  Henrici  quondam 
Regis  Angl*  tertii,  apud  Westm*  in  Com<  Mid- 
dlesex, anno  regni  ^mi  nono  tent%  edit*  et  pro- 
Ti8%  continetur,  quod  civitas  Londoji  habeat 
oniji£9  libertates  suas  aotiquas,  ^  consueludi- 
nea  suas ;  et  iidem  Major  et  communitas,  ac 
Cives  civitat*  London  ultertus  dicunt,  quod 
]>om<  Edwardus  quondam  Rex  Aogl*  tertius, 
in  pariiamento  suo  apud  Westm*  in  com*  MiddS 
anno  regni  sui  primo  tentS  per.quandam  cbar- 
tam  Biiam  de  asseosu  prselator*,  Comitum, 
Baronum,  ac  totius  Communitatis  regni  siii,  in 
codem  paiiiamento  suo  apud  Westm*  prsd* 
oonvocat*  existen*,  ac  authoritate  ^usdem  par- 
liament)^ confirmavittiuic.Civibus  civitat*  Lon- 
don preed*  libertates  subsequent  (inter  alia) 
habend*  sibl  et  successoribus  ^uis  in  perpet* 
imprimis  recitando,  quod  cum  in  Magna  Charta 
de  libertatibus  Angl*  coptineatur,  quod  ci vitas 
London  babeat  omnes  libertates  suas  antiquas, 
€t  oonsuetudines  suas,  et  quod  iidem  Cives 
tempore  confcctionis  dict$e  cbartte,  ac  tempo- 
ji^bus  sancti  Edwardi  Regis  et  Confessoris,  et 
'WiW  Cooquestoris,  ctal*  progenitor'  dicti  Regis 
£dwardi  tertii,  diversav  libertates,  consuetudl- 
nes,  tarn  per  chartas  ipsor*  progenitorum 
snorum^  quam  sine  chartis  exanti^ua  consue- 
tiidine  babuissent,  Toiuit  et  concessit  idem  Rex 
jEldwardus  tertius  pro  se,  et  faseredibiis  suis  per 
chartam  iU%  authoritate  pnedS  quod  iidem 
Cives  haberent  libertates  suas  secundum  for- 
mam  Magn«  Cbartse  supradictS  prout  per 
eaojdem   diartam    geren'  dat*  apua  Westm* 

fried'  sexto  die  Maroi,  anno  Regni  dicti  Regis 
^d^vardi  tertii  pnmo  supradicto,  sub  magno 
aigillo  sao  Angl*  sigiilalS  hie  in  cur*  prolat* 
(inter  alia)  plenius  apparet.  '  £t  iidem  Major 
et  Communitas,  ac  Gives  civitat*  London  ulte- 
rius  dicuot,  quod  ad  instant*  et  requisitionem 
Communitatis  regni  Angl*  in  parliamento  Dom' 
Ricbardi  nuper  Regis  Ang^l*  siicundl  |)0&t  Con- 
quest*, apud  Westm*  praeu*  anno  regent  sui  sep- 
timo  tent*,  assemblat*  pro  majori  quiete  etpace 
inter  ligeos  e^usdem  nuper  ftegiB  fovend*,  et 
pro  bono  publico,  omnes  consuetudinea,  liber- 
tates, privneg*,  et  francbis*  civitat*  prced*  tunc 
Civibus  civitat*  pned*  et  eorum  sucoessoribus, 
authoritate  eju^em  parliament!  ratificat*  et 
confirmat*  fuer*,  -  Quodque  pnedictusDomt< 
nus  Rex  nunc^  per  literas  suas  patentes  sub 
magno  sigillo  suo  An^l*  sigillat*,  geren*  dat* 
apim  Westm*  pned*  Ticesimo  quarto  die  Junii, 
anno  regni  sui  decimoquinto,  quas  iidem  Miyor 
el  Coihmyinitas,  ac  Cives  dvitat*  London  hie  in 
ear*  profcruni  pro  ipso  Rege,  baered*  et  suc- 
pessoribus  suis,  ratifacavit  et  confinnaVit  Ma- 
jor! et  Communitati,  ac  Civibus  civitat*  Lon- 
doQ,  et  successQribus  snis,  omnia  et  singula 
jnrisdictiOBes,  authorital*,  privUeg*,  libertates, 
francbis*,  quietantias,  imrnHnitatRSy  et  con- 
auetudinea  qusecunque  que  praefat*  Major 
et  CommnmtaAi  ac  Cives  civitat*  London, 
▼el  pradecessores  sui,  per  nomen  Midoris 
et  Communttat*,  ac  Civinm  civitat*. London, 
MQ  per  nomen  M<i|ori8,  Aldennan*,  Cinum  et 
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Commnnitat*  London,  seu  per  nomen  Majori^ 
et  Civium  civitat*  London,  aeu  per  nomen  Ma-^ 
jor*  et  Communitat*  civitat*  London,  aeu  per 
nomen  civium  civitat*  London,  seu  per  nomeh 
Baron*  London,  seu  per  nomen  Baron*  Civitaif 
London^  seu  per  aliquod  a|iud  nomen  quodcun- 
que  ratione  vel  vigore  literar*  patent*,  chartar*^ 
seu  confirmation*  in  eisdem  literis  patentibtn 
diet!  Dom*  Regis  nunc  prsmentionat*^  vel 
alicujus  seu  aUquor*  usus  vei  usuuro,  praescrip- 
tionis  vel  prescrij-ttionum,  seu  alio  le^li  modq 
quocunque,  atiquo  tempore,  vel  aliquibus  tem- 
poribus  ante  tunc  hamiissent,  seu  rationabiUt' 
usi  fuissent,  ant  exercuissent,  haben*,  tenend*, 
gaudcnd*,  et  exercend*  omnia  sbgiila  pnemisa* 
pilkd*  eisdem  Majori  et  Communitati,  ac  CiTi- 
bus  civitat*  London  praed*,  et  suocessoribua 
suis  in  perpetuum,  adeo  plene,  e^  intcgre^ 
ac  in  tam  alhplis  modo  et  forma,  prout  in 
iisdem  literis  patentibus  superius  mehtionantur 
fore  data  sive  concessa,  aut  aliter  uao,  pnB« 
script*,  vel  alio  legali  omhIo,  seu  jure  quocun- 
que ante  time  respective  habit*,  obteikt*,  sive 
gavisa  fuissent,  ac  si  separatim,  singulatim,  et 
noipinatim  in  et  per  dictas  literas  patentea 
ipsius  Dom*  Regis  nunc  express*,  nominal'^ 
declarat*,  concess*,  et  manifesta  essent  el  fu# 
isseut,  prout  per  easdem  literas  patentes  (inter 
alia)  plenius  apparet.  Et  iidem  Major  et  Com-* 
munitas,  ac  Cives  civitat*  London  uheriua 
dicunt  quod  .post  ma^am  illam  conflagratioa* 
maximas  partis  civitat*  London  prsd*,  <|a«  fm't 
m  mense  Septembris,  anno  I>om*  mdksiaio 
sexoentesimo  sexagesimo  sexto,  ac.alteratioii* 
in  civit*  et  mercat*  prded*  pertnde  occasiooat*, 
diverse  controversiae,  et  quastiones  ortiB  fuer^ 
infra  eandem  dvitav  de  el  concemen*  stabi* 
lition*  publicornm  mercator*  infra  civil*  iii*,  el 
denar*,  summar*  per  li^peos  Dom*  Rei^a  ftf^ 
victualibus  et  j^rovisiombua  in  mercatis  ulis 
venditioni  exposit*  solubil*.  ik  soperinde  prvd* 
die  Jovis  decimo  septiino  die  Septembris,  anao 
regni  diet!  Dom*  Regis  nunc  ncesimo  wxij^ 
supradicto,  quidem  Will*  Hooker  Miles,  tuao 
Major  civitat*  pned*  et  Aldennah*  dictse  civitat^, 
ac  Communiaiii,  sive  Cives  de  Commani  Con* 
cilio  ^usdem  dvitatis,  limc'  existen*  in  Caul* 
muni  Concilio  suo  infhi  eandem  civitat*  (Mil' 
in  pr»d*  camera  Guildhall  dvitatbUliiis,  iitaat' 
in  pned*  parochia  sandi  Midiaelis  Basmiaw) 
ad  tunc  assemblat'  aecundum  oonsueuidiiwqi 
dictas  civitat*,  ac  authoritate  episdem  Cam* 
munis  Concilii,  iecer'^eonatitaer*,  el  publieaver* 
quendam  actum,  sive  ordination*  pro  melieri 
regulatione  et  gubematione  publiqorum  mae^ 
cator*  infra  civitet*  prad*  tent*,  mlitiilatS  *  An 

*  Act  for  the  Settlement  and  well  ordering  of  the 

*  several  public  markets,  within  the  city  of 

*  London;'  perquem  quidem  actum' sive  oraina« 
lion*  (inter  alia)  recitando,  quod  cum  pro  ao« 
commo^tion*  pupuli  mercat*  (Angl*  qf  Market 
people)  cum  stallis,  asseribus,  tectur*  (An^H 
Shelter)  et  aliis  hnjusmodi  reboe  necessariif^ 
pro  eor*  stationibus  in  aliquibuB  merc^*  io&« 
dvitat*  ill*,  ac  pro  onundand*,  paviend*,  escu* 
rand*,  etmundacustodiend*,.eadem,  ac  eliata 
pro  8nstineDdo.(Angl*  drfra^g)  iadden*  <»ieiS 

4P 
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reparationis  et  manutentioDis  dictonim  merca- 
tor*,  et  siinilher  ad  f^tiflcand*  ef  munerand' 
cunuD  ct  attendentiam  taliam  personaroni, 
^ual*  ibrent  oocapat'  io  easdem,  qucdam  ra- 
tiohabiles  rata  pro  dicT  accommodatiooibus  et 
oneribus  semper  solut*  fuissent ;  et  ad  inten- 
tJonein  quod  diets  rate  forent  ccrte  et  pnblioe 
fiKtSe  omnia  popuio  mercatario  (Ang^l*  Market 
People)  per  quod  i>erson«,  que  eztunc  per 
ordmenr  iUios  cor*  Com*  ConeUii  occupat^ 
Ibrent^  taxiquam  collectores  vel  receutores 
'earaudem  ratar%  pneyenirentur  a  demaodandOy 
exigendo,  sea  recipiendo  plus  quam  allocate 
ftit  pec  actum  sire  ordination'  ills  ordinat*  et 
inactitat*  fuit  authoritate  ejusdem  Com*  Con- 
cstlii  (inter  alia)  quod  omnes  et  quxlibet  -^^v- 
•ona  et  persons,   ad  aliquod  diet*  niercator* 


^uidem  ratas  sic  solvi  ordtnat*,  et  nail*  aJias^ 
tidcm  3Iajor  et  Communitas,  ac  dTes  ciTJUt* 
London,  a  tempore  actus  sive  ordinistiotus  iZSius» 
ut  prsfertur,  iacf,  hucusqae  exeger*  et  per- 
ceper*  secundom  formam  et  effectuin  efusfefft 
actus  sive  ordinationis ;  qui  quidem  actus  ir«e 
ordinatio  est  eadem  lex  per  ipsos  Majcwem  ct 
Commnnitat%  ac  Cires  chritat*  London  sofc- 
riiis  dc  iacto  inactitat*  et  publicat*,  supfKKft' 
in  prani*  placito  pned*  Attorn*  geoeralis  supe- 
lios  replicahdo  ptadtat*  spec*  ;  absque  b^tc 
quod  ahqua  lex,  actus  sive  ordinatio  i>ro  kn- 
lione  denar*  pred*  de  i[>ersoiiis  ad  inern*u 
pred*  accedent*  cum  tictualibus  et  pro%isMS£- 
bus  ibid*  vendend*,  inactitat*  fad*,  sire  |>i^^ 
Heat*  fait  aliter,  rel  alio  modo,  qaam  inWa 
Major  et  Communitas,  ac  Gives  oTitatA  Loa- 


accedend*    ad    commoditates  suas    vendend*     don  superios  alt^aver*,  proat  idem  Attx<n2* 
€t  utterand*,    extunc  soWerent  tali    persons  "         .  *^.  .    «.      - 

fleu  personis,  quales  fuer*  vel  forent  de  tem- 
pore in  temnus  appunctuat*  ad  capiend*  et  re- 
cipiend*  proncua  omnium,  vel  aliquor*  dictor* 
'mercator*,  ad  usum  Majoris  et  Comm^nitat*, 
ac  Civimn  civitat*  London,  de  ei  ab  omni 
popuio  mercatorio  adinde  aeceden*,  pro  stallis, 
stationibus,  et  aliis  accommodationibus  suis 
'in  fsepai*a]*  mercatjs  praed*,  ut 
secundum  ratas  sequeii*,  et  non  amplius; 
▼idel*,  pro  qualibet  stalla  sive  station*  de  longi- 
tudineoeto  pedum,  et  latitudinequatuor  pedum, 
pro  venditione  camis  aut  piscis,  duos  solid*  et 
sex  denar*  per  septimanam  ;  pro  qualibet  stalla 
*aive  statione  de  tongitudine  sex  pedum,  et 
latttudine  quatuor  pedum,  duos  solid*  per  sep- 
timan*;  pro  qualioet  stalla  sive  statione  de 
longitudine  sex  vel  acto  pedum,  et  latitudine 

Suatuor  pedum,  pro  aliis  commoditatibiu,  trcs 
enar*  per  diem' ;  pro  qiiolibet  oncre  equlno 
provision*  uon  super  statla^^,  vel  sub  puolica 
tectur*  (Angl*  Shelter)  duos  deuar*  per  diem  ; 
pro  qualibet  canistra  (4ng1*  Dosser)  conslmilis 
fht>vision*,  un*  denar*  jn^r  *diem>  pro  qual* 
earectat*  tract*  cum  non  plur*  quam  Iribus 
aquis,  quatuor  denar*  per  diem  ;  et  pro  qualibet 
caraciat*-  tract*  rum  quat*  oi{\\h  Vf\  pfuribus, 
•ex  dcmir*  per  diem.  Ac  utteiius  ordlnat*  ct 
Inactitat*  fuit  djcta  autboritate,  quod  collectores 
aut  rcccptores  appunctuat,  vel*  appum'tuand*, 
nt  prafertur,  babercnt  potestatem  sxiper  oUsti- 
nata  denegatione  seu  dilatione  aficujus  populi 
mcrcatorii,  ad  sol  vend*  n-spoctivas  ratas  pra?d' 
illos  ab  eonim  respectivis  stationibus  et  locis 
amovere  et  dislocare.  Et  iidcm  Major  et 
Communitas,  ac  Cives  civitat'  London  ulterius 
dicunt,  quod  esdem  rats  i>er  actum  sive  or- 
'dinaiionem  ill*,  ut  prsfertur,  solvi  ordinat*, 
prsd*  tempore  confcctionis  ordinationis  illius,  et 
extimc  bucusque  fucrant  rationabile^  et  adbuc 
ratiotiabilps  existuut ;  quodque  rats  et  denari  • 
orum  sum  me  per  eundt>m  actum  sive  ordina- 
tionem  soh  i  ordinat*,  Kwnt  omnes  rats,  tolnot*, 
*t  d«*narior<  suumis  -pro  vlc^ualibus  et  provi- 
aiohibus  i!iiiiercat*'prsd*  vendit*,  seu  vendi- 
tioni cxposit*  per  aliquas  personas  a  dicto  tem- 
pore ooiifectioiiis  ejusdem  ordinationis  hucus- 
-que,  ad  usum  Majoris  et  Communitat*,  ac  Ci- 
rium  ciutat*  London  solnbil*  ti  solut*,  quas 


generalis  prd  Dicto  Dom*  Rege  mmc 
suppon*,  et  hoc  parat*  simt  verificare.  £t 
quoad  resid*  prsu*  placiti  pned*  Attocrtat*  ^ 
neralLs  in  asagn*  fonsfiictur*,  ut  prarfertm,  -p> 
jteritts  replieando  placitat*,  iidem  Maior  et  CtNs:* 
munitat*,  ac  Cives  civitat*  London  cfieant  ^*td 
vicesimo  quarto  die  Aprilis,  anno  r«p-j  di-A* 
Dom*  Regis  nunc  tricesimo,  et  p^r  diverMSh 
prsfertur^  ^  annus  tunc  ult*  elapsos,  ac  post  eaudcm  rice- 
simum  quartum  diem  Aprilis.  infra  hoc  rqrous 
Angi*,  et  alibi,  videlicet,  apud  Liondoa  prrc', 
in  pred*  parochi  sanct*  Michaelis  Bas£>b^w, 
proditoria  et  cxecrabilis  conspiratio  ct  cfKj\X' 
ratio  macbinat*  et  prosecut*  fuit  per  i^^'isras 
f4ngl*  Papists)  ad  mterticiend*  tt  mardnad* 
Dom*  Rcgem  nunc,  et  ad  alterandS  muiuaad*, 
et  subvertend*  antiquas  gubemktion*  el  V^^ 
ejusdem  regni,  et  ad  supprimend*  veiam  n:V.- 
gionem  in  codem  stabifit*,  et  ad  cxtirpaD-Jua 
ct  dcstmendum  professores  ejusdem  reTiiptJiil^ ; 
qus  quidem  conspiratio  et  conjuratiomadiifia' 
et  prosecut*  fuer*,  etdiversls  locis,  et  per  ic- 
paral*  vku  et  media,  ac  per  magnum  namcfina 
personarum  separal*  qualitat*  et  graduam, 
qu»  agebant  et  se  occu|vaTer*  in  ^sdiia,  &( 
cxequend*  et  perimplend*  praedicta  aceiena  rt 
proditoria  macninationes  et  proposha  ;  Guod<}^ 

Costea,  scilicet,  vicesimo  septimo  die  Septca- 
ris,  anno  tricesimo  supradicto,  Edmunuhis. 
Bury  Godfrey,  Miles,  tunc  unos  Jxxsacui* 
Dom*  Regis  aid  pacem  iu  com*  Midd*  crasen- 
andum  assignat*,  secundum  officii  et  junmenti 
sui  debitum,  apud  parochiam  sancti  Martini  b 
campis,  in  eodcm  cemitat*  Mldd*,  isepit  cxaEi.- 
nation*  et  information*  de  prsfat*  conspintk^Ls 
et  conjurationc,  ac  information*  quodnu;.'!^ 
ilia  conflagratio  maximaepartis  dvitatis  Looiko. 
qus  fnissel  in  mense  Septembris,  anno  Doa- 
roillesimo  sexcentesimo  sexagesimo  sexto  &ct* 
fuit  per  PapisUs ;  posteaqueper  advisameotun;, 
assensum,  consilium,  instigationem,  et  prorj- 
rationem  aliquonim  dictorum  conspiratf^nia, 
divcrss  persons  in  insidib  jacuer*  et  Insci*^' 
fuerunt  prsfat*  Edmund-Bury  Godfrey  diTpr- 
sis  diebus,  ea  intentione;  ad  ipsuia  murdiaiKi*. 
videlicet,  apud  parochiam  sanct*  Marine  ^e 
Savoy,  in  dicto  comitat*  Midd* ;  qnnd  quidta 
murdrum  postea,  scil*,  duodecimo  ifie  OctDbm, 
anno  tric66)iiao  supradicto,  apud  euidBio  p«v> 


^ 
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tent*  per  adjomament*  pro  diet*  civh*  London 


chiam,  per  cos  perprtrat*  ct  dfectum  fnit  ac 
perpetrat*  et  effectum  fuit  ea  int^tione,  ac) 
sapprhnendum  examination*  et  iitformdtion% 
qnas  ipse,  ut  prscfertnr,  cepisset,et  ad  deteirend* 
et  intimidand*'  magistrate  et  al*  ab  agendo  in 
utteriori  detectione  conspiratiouis  et  cbnjurati- 
onis  prsd* ;  pro  quo  qnidero  murdro  quidam 
Kobertus  Green,  Girald  Clericiw,  Henricus 
Bury,  Laurencins  Hill,  Dominic  Kelley,  et 
Filibertus  Vemat,  postca  Tscilicet,  termino 
sanct*  Hilarii,  annis  re^i  diet'  Dom*  Regis 
nunc  tricesimo,  et  triccsimo  prinio)  in  curia 
Dom'  Regis  coram  ipso  Rege  apud  Westm*, 
in  dicto  com*  IVtidd',  per  qnandam  jurftt*  pned* 
ejusdem  com*  Midd*,  deotta  juris  forma  in- 
4ict£(t*  fuemnt ;  ad  quod  quidem  indictameutum, 
postca  (scilicet,  eodem  termino)  praed'  Robert  us 
Green,  Henricus  Bury,  et  liaurcnctus  HiU,  se- 
pkratim  placitaver*,  quod  ipsi  non  fuer*  inde 
culpabiles,  et  de  eo  posuer*  se  supra  patriam ; 
ac  postea,  scilicet  eodem  termino  sanct*  HHariJ, 
in  eadem-  car*  apud  Westm*  praed*,  pro  diet* 
felonia  et  murdro  per  Jurat*  patrise  praed*,  in 
debita  jurid  forma  triati  fnermit,  et  inde  legi- 
time conrieti  et  attincti,  prout  per  record*  inde 
in  eadem  curia  Dom*  R^s  coram  ipso  Rege 

2iud  Westm'  prad*  resi^len*  plenius  apparet. 
uodque  pro  altis  prodittonibns  et  proditoriis 
conspirationibus  et  conjuratiooibns  pned*  qui- 
dam Edwardus  Coleman  et  WittieUnus  Ii-eland, 
Thomas  Pickering  et  Johannes  Grove,  ac 
Thomas  White  alias  Whitebread,  Willidmus 
Harcourt  alias  Harrison,  Johannes  Fen  wick, 
Johannes  Gavan,  et  Antonius  Turner,  ac 
'  Richardus  Lan^om,  Arm*,  -  existen*  Papista!, 
et  superstition*  Uomanam  profitentes  ante  pr»d* 
decimum  tertium  diem  Januarii,  anno  trioe- 
eimo  secnndo  supradicto,  debito  modo,  et  se- 
cundum legis  hnjus  regni  Angi*  formam  triat*, 
convict*  et  attinct^  fuer^  fecU*,  pned*  Edwardus 
Coleman  termino  sanct*  Bfichaelis,  anno  regni 
Dom*  Regis  nunc  tricesimo^  in  cur*  Dom* 
Regis  coram  ipso  Rege ;  eadem  cur*  apud 
Wcstm*  in  com*  Midd*  adtunc  et  adhuc  existen*) 
prout  per  recordum  et  processum  inde  in 
eadem  cur*  residea*  plenius  lupparet ;  ac  preed* 
WiHielmus  Ireland,  Thomas  Pickering,  et  Jo- 
hannes Grore,  ad  deliberation*  gaoloe  Dom* 
Regis  de  Newgate,  tent'  pro  dicto  com*  Midd* 
apud  Justice  Hall  in  le  Old  Baily,  hi  suburbiis 
dictie  civitatis  London,  in  Qiense  Deoembris, 
anno  tricesimo  supradicto,  prout  per  recordum 
et  processum  inde  in  custoci*  Custodis  Rotulo- 
rum  diet*  com*  Midd*  reman*  plenius  apparet ; 
ac  pred*  Thomas  White  alias  Whitebread,  Jo- 
hannes Fenwick  ,  Willtehmis  Harcourt  alias 
Harrison,  Johannes  Garai^  et  Antonius  Tur- 
ner, ad  deltberationem  gaoke  Dom*  Regis  de 
Newgate,  tent*  peradjornament*procom  Midd* 
pned*,  apud  pned*  Justice  Ha]l  inle  Old  Baily, 
in  suburbiis  civitatis  London,  die  Veneris  de- 
cimo  tertio  die  Junii,  anno  regni  diet*  Dom* 
Regis  nimc  tricesimo  primo,  prout  per  recor- 
<him  et  processum  inde  in  custodia  diet*  Cus- 
todis- Rotui*  ejusdem  com'  Midd*  remanen* 
pJetnus  apparet ;  et  prsd*  Rich*  Lanffbom  ad 
fMibe»tioQeiii  gaolae  Dom*  R<^  deNcwgate, 


apud  Justice  Hall  in  le  Old  Baily,  in  parochia 
Fanct*  Semilchri,  in  worda  de  Farringdon  extra 
London,  die  Sabbati  deciroo  quarto  die  Junii, 
anno  triccsimo  pnmo  supradict*,  prout  per^re- 
cord*  et  process*  inde  in  custod*  Custodis  Rotul* 
diet*  civitat'  London  Vemanen*  plenius  apparet : 
quodque  Willielnms  romes  Powi^,  WilJielmus 
*  icecotnes  Stafford,  Hrnricos  dom*  Arundel  de 
^Vardor,  W'illielmus  dom*  Petre^  ct  Johannes 
dom*  Bellasis,  triccRimo  die  Novcmbris,  anno 
regni  diet*  Dom*  He<ris  nimc  tricesimo  supra- 
diet*,  apud  Westm*  pned*  in  pntd-  com*  Midd* 
de  altis  proditionibus,  et  proditoriis  conspira- 
tionibtiis  et  conjurationabus  preed*  legitime  ac- 
cusati,  et  super  inde  prisons:  Dom*  Regis,  scil*. 
Turn  London  commits*  fuer',  ibidem  salvo 
custodiend*,  ac  in  cUstodia  sic  existen*  idem 
Williel*  comes  Powis,  Williel*  vicecomes  Staf- 
ford, Henrictis  dom*  Arundel  de  Wardor,  Wil- 
lielmus  dom*  Petre,  et  Johannes  dom*  Bellasis/ 
ad  session*  pariiaroeu*  diet*  Dom*  Regis  nunc, 
apud  Westm*  pned*  decimo^uinto  die  Martii, 
anno  reg^i  sni  tricesimo  pnmo,  per  proroga- 
tion* tent*  per  Communes  hnjus  regni  Angl'  in 
eodem  parliamento  assemblat*,  coram  Mognatib^ 
et  Procerib*  ejusdem  regni  in  pariiaraento  illo 
convocat*  et  convent*,  de  eo  quod  per  multoa 
annostunc  ult*  prtttcrii*  prodit^ria  et  execra- 
bilis  conspiratio  et  con^ratio  infra  hoc  regnum 
Angy,  et  alibi  machinat*  et  prosecut*  fuit  per 
Papistas,  ad  alterand*,  mutaiid*,et  siibvertend* 
antiquas  gubemation*  et  leges  hujus  regni  A 
nationis,  et  ad  supprimend*  veram  religionem 
in  eisdem  staUlit*,  et  ad  extirpand*  et  destru- 
end*  professores  inde ;  quse  quidem  conspi- 
ratio et  conjuratio  machinat*  et  prosecut*  fuis- 
set  in  dirersis  locis,  et  per  separal*  vias  et 
media,  et  per  magnum  nnmerum  personar* 
separal*  qualitatum  et  graduum,  qns  agebant 
in  eisdem,  et  intendebant  per  inde  ad  exequend* 
et  consummand*  preed*  scelerat*  et  proditorias 
roachinationes  et  propostta.  Qnodque  die*  Wil- 
lielmus  comes  Powis,  Willielmus  Tioecomes 
Stafford,  Henricus  dom*  Arundel  de  War- 
dor,  Willielmus  dom*  Petre,  et  Johannes 
dom*  Bellasis,  simul  cum  Phil*  Howanl*  com- 
muniter  voc«  Cardinal  de  Norf.  Thoina 
White  ^ias  Whitebread,  com'  voc*  Provincial* 
Jesuitar*  in  Anglia,  Ric*  Strange  nnper  voc' 
Provincial*  Jesuitar*  in  Anglia, — Vincent,  com* 
voc*  Provincial*  Domincor*  in  Anglia,  Jacobo 
Cooper  com*  voc*  Preesident*  Benedictine,  J  o- 
Iranne  Warner  alias  Clare  Baronetto,  Williel* 
Harcourt,  Johanne  Keins,  Nicho*  Blundel, 
— ^-  Pool,'  Ed  war*  Mico,  Thoma  Bedinficid 
alias  Benefield,  Basil*  Langworth,  Carolo 
Peters,  Rich*  Peters,  Joan*  Convers,  Dom* 
Georgio  Wakcman  (Anglice  Sir  Georst  WakC" 
man)  Thoma  Fenwick,  Dominic  KeUey,  — 

Fitz^rerald, Evers,  Dom*  Thoma  Preston 

(Anglice  Sir  Thomas  Preston),  Willielm* 
Lovel,  Jesuitis,  Dom*  Baltemore,  Johanne  Car- 
rel, Johanne  Townley,  Rich*  Lsnghom,  Wil- 
lielm*  Fogarty,  Thoma  Penny,  Matthso  Med- 
boome,  Edwanl*  Coleman,  Willietm*  Ireland, 
Johaiuie  Grofe,  Thooia  Pickering,  Johamiq 
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Bmith,  et  diversis  aliis  Jetuitisi  noerdodb'^ 
fnitrib'  (Ani^l^  Friert)  el  aliis  peraonit,  nt  lUai 
proditores  Dom*  Hc^  nunc,  et  huic  Regno 
infra  Teinpus  uk*  prad'  proditorie  conmluit- 
seut,  macbinat*  fuiKsent  et  eginent,  adetpro 
consfiinmatione  diet*  iroprobar*  peruitioear*  et 
proditoriar*  macbinatimiS  et  ea  de  causa  oe* 
i}iusstme  et  proditorie  agfressseot,  ooDspirassenty 
et  deternunassent  iniprisonare,  deponere,  et 
murdrare  sacram  Majestatein  Dom<  Re^ 
nunc,  et  ipsum  de  ro^i  statu,  ooroua,  et  dig- 
Ditate  suisdeprivare,  et  per  malictosam  et  ad- 
visot*  Locutioneni,  Scriptionem,  et  alit*  de- 
clarassent  ta]*  sua  proposita'  et  intentiooes,  ac 
etiain  boc  Ue^nuiu  et  Nationem  Papie  et  ty- 
rannicae  sue  Gujeniationi  subiicere,  et  status 
et  hsreditateSf  Prote&tiuiV  subdit'  Dom*  R^Ri* 
seizire*  et  int*  sesepartiri,  ac  erig^e  et  restiteure 
Ablmtias,  >Ioiia!>teria,  et  ah  Convent'  et  8ocie- 
tate.^,  qus  dudum  per  Lq^es  bujus  Regni  pro 
auperstitione  et  idofatria  suis  suppress*  fuissent, 
e(  eis  tradere  et  restituere  terras  et  posaessionis 
in  Dom*  Hej^e  nunc  et  subditis  suis  per  Leges 
et  Statuta  bujus  Re^pii  vestit*,  ac  ctiam  nora 
Mouastcria  et  Conventus  fuodare  et  erigere  et 
omnes  Pr6tcstant*  Episcopos,  et  al*  personas 
JSccIesiastieas  ab  officiis,  beneficib,  et  promo- 
tionib*  suis  amovcrc  ct  doprivare,  et  eo  modo 
personam  Dom*  Regis  nunc  destniere.  Pro- 
testantem  Relii^ionem  extirnare,  jura,  libertates 
ct  pruprietates  omnium  prooor*  subditor^  Dom* 
He^  erertere,  Icgalem  gubernationem  hi^jus 
Re^i  sub  vertere,  et  idem  Tyraonidi  sedis  Ro- 
iQaiiai  subjicere.  Uaodq;  die*  Conspiratores 
et  eoruro  participa  et  confederatorcs  proditorie 
babuissent  ct  tenuissent  senaraltsi  conventiones, 
assemblationes,  et  oonsuitationea,  in  quibus 
inter  eos  machinat*  et  designat*  tuissent ;  quae 
media  uterentnr,  et  qua  personie  et  Instru- 
naenta  impens*  forent  ad  Dom'  Regem  nunc 
ioiurdiand%et  ad  tunc  et  ibidem  determinas- 
aeot  id  efficere  per  veneficS  displosionem  (Augl* 
Shooting)  perforationem  (AngV  Stabbing)  vel 
aliqua  tal*  vtas  et  media,  et  obtulissent  munera 
etpromissiones  de  advantag*  separalib*  personia 
ad  idem  exequem)*,  ac  conduxissent  et  impen- 
dissent  separates  improbas  personas  ire  ad 
Windsor,  et  alia  loca  ubi  Dom*  Rex  reaidebat 
ad  ipsum  Dom*  Regem  murdrand,  et  dis- 
truend*,  ^ua  quidem  personn,  neu  earum 
aliqu*  tabs  rounera  acoeptassent,  et  per- 
petrationem  inde  suscepissent,  et  actualit* 
et  die*  loca  intentione  et  proposito  ill*  ivia- 
aent.  Quodq;  die*  Conspuratores  ad  nieliaa 
perimplend*  proditorias  suas  macbinatioQes 
consuiuissent  ad  lerand*,  ac  frocunswmt  et 
leTassent  homines,  monetaro,  equos,  arma  et 
aminiunitinnem,  ac  etiam  appKcationem  fecis- 
scnt  ad,  et  tractassent  et  correspondissent  cum 
Papa,  c^us  Cardinalib*,  Nimciis  et  Agentib*,  et 
aliis  forinsecis  ministris  et  pcnonis,  ad  levand* 
et  obtineod*  supplementa  (Ang<  Supplia)  ho- 
inin*,  monel*,  armor*,  et  ammunitiones,  cum 
eisdrm  faccre,  levare  et  excitare  guerram, 
rebellionem  et  tumultus  infra  hoc  Kegn*  et 
idem  invadcre  cum  virib*  forinsecis,  etdepie* 
hendere  (Aogl*  to  mrpriH)  lesico  ct  drntOMce 


R^fttB  M^citetis  daMem  (Asgl<  Nitp^)  forta- 
lilia  (AngI*  Forts)  armamentaria  (Angl*  Maga- 
fiaei)  et  loca  fortia  (Angl'  FUei  uf  Strength) 
infra  hoc  Regn%  auper  quo  calamitates  gQerrse, 
crardim  innocenc*  ■uUuiorS  viror«,  mufier*  et 
liberor*,  conflagFrtioDea,  m^iinet  derastatioiiesy 
et  al*  treroend*  miseriseetezitia  ineritabil*  inae- 
querentur,  in  niinam  et  destructioiiem  bojus 
nations  \  et  quod  die*  conspiratores  pracuraa* 
sent,  ^  aooeptasseot,  acdcliberBsseBt  scparal* 
tnstrumenta,  commissioDes,  et  potestaAaa  fact^ 
et  concern'  per  aut  sobt*  Papam  vel  al*  iUici- 
tam  et  uaiupat*  autboritatem,  ad  leraod*  el  di^ 
ponend*  homines,  mooetam,  arma,  et  al*  ne- 
cesaaria  pro  eor*  sceleratis  et  proditorib  ma- 
chinationd>us,  ac  nominatim  CommiMNnen 
pro  die*  Henrico  Dom*  Arundel  de  Wardor  fore 
bom*  Cancellur*  Angl*,  aliam  Coronuamm^ 
die*  Willielm*  Coroit*  Powis  fore  Dom;  Tbe> 
saurarium  Ang)*,  aliam  Commission*  die*  Je« 
hanne  Dom*  liellasis  fore  duoem  General* 
(Angrl'  Generate  ad  exerdtua  levand*,  al*  Com- 
missionem  die*  WiUielmo  Dom*  Pecre  fore 
locum  tcnen*  duds  General,  (Angl*  Lieutenani 
Genial)  dic*.exorcitus  et  potestatem  Angi*  (a 
Pover)  pro  die*  WilUeLno  Vicecomite  StaiSbnl 
foreexpenditorem  (Anp;l*  Poysuu^er)  exercitoa 
illius.  Uuodq;  in  ordme  ad  anamaad*  seipsoa 
in  prusecutjone  dictar*  scelcratar*  coiyuraiio* 
uum,  conspiration*  et  piiMiition"*,  et  ad  cetaod** 
et  impediend*  de(,ec(ionem  earuodemi  et  ad 
seipsosajusticiaet  punitione  securand*  Con- 
spiratiires  prsed*  narticipei  et  confederatores 
sui  usi  fuissent  multis  impiis  ct  diabolicis  prax- 
ib*,  videl*,  caosas^eut  sacerdotes  sues  admini- 
strare  die  Couspiratorib*  juramentum  tacitur- 
nitatis  (Angl*  ^  &crf.f^)una  cum  eor  Sacra- 
mento, ac  etiam  causassent  die*  Saoerdotea 
suos  super  Confession  ib*  dare  abiwUitiones  soaa 
sub  con<Utionc,  quod  ip&i  conci-larent  djc*^Cou« 
spirationem,  ac  cum  circa  uu.'osem  Septcm- 
bris  tunc  uU*  jinuterit*  £draundbury  Godlirey 
miles  Justic*  pacis  secundum  juramenti  et 
officii  sui  delMt*oepis8et  separal*  examinationea 
et  inlbnnationes  concern*  prae&t*  conspiration 
nem  et  oonjuratioueni,  die*  conspiratores,  sea 
eor*  aliqm,  per  advisamentuui,  iiwensiimj 
oonail*  et  insti^jfationem  resid*  eor^  indtassent  ec 
procurassent  dirersas  penonas  in  insidiis  ja- 
cere,  er  insequi  pnefat*  Edmundbury  Godfrey 
divenis  dieb*  ea  intentione  ad  ipsum  mur- 
drand*, quod  postea  per  eoa  perpetrat*  et  eilec* 
tum  fuit  (pro  quib*  quidem  lu>rridis  crimiuib* 
etoffensis  RobertuaGrea,  Henricus  Berry,  et 
Laurentitts  Hill,   postea  attincti  fuissent,  ac 

Dominic  Kelley  et Girald,  et  ahi  fii^^ana 

feclasent  pro  etsclem)  post  quod  quid  *munijrum» 
et  anteqnam  cadaver  invent*  fuit,  vel  mur- 
drum cojinitum  aliquibua  nisi  partidbiia»  ia 
eodem  die*  peraon*  false  retuler*  quod  vivo* 
fuit,  et  privatim  maritat*,  et  postqoam  Cftdawts*' 
invent*  fuit,  di^ieraer*  falsam  et  malitioinm  re* 
hrtionem,qiiodipsewipBummurdrasBct.  Qnod 
quidem  murdrum  commiasum  fuit  ea  inten- 
tione, ad  celand'  et  aupprimend*  e? ideniiam 
quam  ipae  ooiisiet,  ae  de  qna  mrtitiam  babott, 
el  iqliaiidnnd*  el  delMraid*  Magiiiffiii^  ct  alM 
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«b  tipeiido  io  ulterioti  4elQCtaoii«  conspiratloiiis 
ct  cot^uratiomB  pnadS  ea  etiand  inteotione  di<x' 
SdmuiicUmry  Godfrey ydum  vims  fuit,  fier  eos 
ao  participes  et  faatores  suoa  xoinatos  et  deter- 
litus  fuit  iq  ^118  prosecutioDe  bde,  quoik|' de 
eor*  ulteriori  malicia  soeierale  machinali  iiiis- 
aeat  perquam  plurimas  miggeslioiiea  impon^ 
mpotatioBem  el  enlpaai  pr«d*  horridor*  «et 
deteatafciL'  crimiauni  saper  ProteBtantm,  ita 
<|uod  perinde  ipniaet  evitarent  panttiones,  quas 
Juste  merajase^  et  exponerent  Protestaates 
acandalo  ma^o,  et  eos  subilcereot  proaecutioni 
et  oi^resfiioDi  ilk  omnibiia  regnia  et  patiiis,  ubi 
Bomana  Reii^  recepta*  et  prmssa  fait. 
Quodque  oDdnia  illVproditioiies,  crimina  et 
ofieoais  pnemeniianai'  fuer'  madiinatS  com- 
niaB*,  perpetKat^,  acta  et  (acta  per  pned*  Wil- 
lidm*  Coatttem  Powia,  William*  Vioeoomi- 
tern  Stafibrd,  Willielmum  Dom'  Petre,  Hen- 
ricum  Dom*  Anindd  de  Wardor^  et  Johannem 
I>9iB'  BeUuna,  ac  aUoa  oonapiratores  pned* 
contr*  0om'  Begem  nnpc,  Corooam  et  Digni- 
tat<  aoafy  ae  oontr*  X'Cgea  ct  Statnta  hinus 
Begat  aeean'  Leige'  et  cottmetiidinem  Parfia- 
fldeoi^impetit^fti^  aeindedebiteoneratSetm 
PriaoDa  preed*  ea  oocasiotie  detent*,  prout  per 
Reeofd!  et  prooesa*  inde  int*  Reoorda  Parlia- 
nent*  remanent*  plenioa  apparet.  £t  iidem 
Maiar  et  Communitat,  ae  Civea  ctritat*  London 
uhetina  dicunt,  quod  in  Searion*  preed*  ParBa- 
menti-  die*  Dom*  Regis  nunc,  apud  Weatm* 
pnlod*  per  prorogatioQ'  tent*  6ui»er  prsdict* 
▼jc^imain  primmn  diem  Octobris,  Anno  Bj^- 
vk  dicti  Domini  Regis  none  tricesimo  secundo 
supradtct*,  io  replicatione  preed*  mentionat*  ad 
inchoation*  ejusdem  Sessionia  Dom*  Rex  nunc, 
e^  ikiaxima  re^ali  cura  et  sedulttate  sua  pro 
prceservatione  Keligioois  Protestan*  et  subditor' 
a  periculis  per  Papisticas  Conspirationes  im- 
roinenS  per  ejus  gratioaam  <iration*  ambob* 
domibus  ejusdem  Pwliamenti  adtnnc  et  ibidem 
fact*  et  alloeut*,  inter  alia  recommendavitDom* 
et  Coo(miun*  in  Parluunento  illo  assemblat*, 
adprosequend*  ulteriorem  examinationem  Con- 
spiration* pned*  eum  stricta  et  impartiisli  inqni- 
aidone,  e$.  els  tunc  dixit,  quod  ipse  non  pulavit 
aeipsum  neque  ipsos  secur*  ^uosque  materia 
iUa  plenarie  perageretnr.  Ac  ideo  quod  neces- 
aar*  foret,  quod  preed*  Dom*  in  pned*  prisona 
Tuiris  London  ad  celerem  triation*  snam  ad- 
ducerentnr,  qood  ^fusticia  fieret.  £t  iidem 
Major  et  Communitas  ac  Gives  civitat*  London 
ulteriusdicmit,  quodpostea  ineadom  Session* 
Parliament!  utraque  domus  Pariiamenti  illius 
in  prosecution*  die*  direction*  Dom*  Regis 
strictam  et  <  impartialem  inqubition*  deprted* 
oonspiratione  fecer*,  et  super  inqulsitioo*  ill* 
declaraver*,  quod  ftiisset  horribilis  oonspii-atio 
et  conjuratio  per  Pamstas  contra  personam  die* 
Bona*  Regie  et  Gubemation*  qnam  qute  tunc 
continuabant ;  ac  Commun*  in  eodem  Parlia- 
mento  assemblat*  ulterius  declaniTerunt,  quod 
oonspiratio  et  conjuratio  ill*  supportat*  et  pro- 
seeut*  fttissent  per  poten*  et  irrequtet*  molimina 
at  macbtnationes,  prasertim  duran*  tunc  nu- 
neris  recessib*  Partiameuti  et  postea  in  eadem 
Sasnone  Fsdimiienti  Diua*  Spiiituales,  Tem- 


poralea  ac  Communes  in  eodem  Parliamento 
aasemblat*,  eorum  bumikm  Suppticationein 
Angl*  Addrest)  eidem  Dom*  Regi  apud 
Westm*  pned*  tecer*  et  exhibuer*,  in  iorma  se- 
quen*,  videl*,'  Uuod  ipsi  8ubditi  Regias  sma 
Maje^atis  obaequenUsaimi  et  fideli«imi  Dom* 
Spirituales  et  Temporales,  -  ac  •  Communes  in 
tunc  pnesenti  Pjariiam^to  illo  assemblat*,  pro-* 
funde  sensibiles  exJsten*  de  tristr  et  calamitosa 
conditione  hujus  Regni,  prscipuc  per  impiaa  et 
horrendas  Conspirationes  Papahs  Faotionis 
cansat*,  quas  non  solum  destmctionem  Regalia 
Personae  Regiae  sua  Majestatis,  varum  etiam 
totalem  subversionem  Oubernat*  et  vera  Rati* 
gion*  in  hoc  Regno  Angl*  stafailit*  conspira* 
visset  et  intendisset,  ac  invenien*  easdem  de- 
testabiles  machinationes  adtunc  obstinate  per 
eandem  Factionem  prosecut*,  tam  Ibvendo  di- 
visiones  inter  Mi^estatia  sua  fideles  8ubdit* 
Protestan*,  quam  per  omnes  al*  nequiasimaa 
machinationes,  non  obstan*  ^uamphirimis  de- 
tectionibus  inde  Tmagua  Dei  misericordia  eC 
mirabili  providentia)  tunc  nuper  in  lucem  pro* 
lat*,  qus  omnia  tremenda  judicia  tunc  fuer' 
super  hoc  Regnum  impendent  pro  pluribus.  et 
gnvibussuis  peccatis,  quam  mentissime  ac 
alit*,  humana  ratione  evitari  nequibant,  quam 
per  benediction*  Dei  particularem  super  con* 
snhationes  et  conamina  niagni  Conciiii  ipsins 
Dom*  Regis  tunc  in  Parliamento  assembfait*, 
in  omni  humilttate  Regiae  sue  Majestati  sup- 

{>licaver*,  quod  per  Proclamation*  suam  Rega-x 
em  dies  solempnit*  foret  dedicat*,  in  quo  tam 
ipsi  quam  omnes  ipsins  Dom*  Regis  Subdit* 
per  jejun*  et  preces  Deo  omnipotent!  recaoci- 
iiationem  conarentur.  Ac  cum  cordibus  bumi- 
libus  et  penetentibus  eum  iroplorarent,  per  ejus 
potentiam  etbohitatem,  ad  judicia  ill*  diver* 
tend*,  et  ad  impia  consiUa  et  machinationes  ini* 
micorum  suorum  frustrand*,  ad  conla  fidetimn 
Protectant'  Subdfl*  diet*  Dom*  Regis  uniend*, 
et  ad  misericordiam  suam  et  Evaogelii  sui 
lumen  eidem  Domino  Regi  et  dictis  Subdit* 
suis,  et  eor*  Postcritat*  continuand*,  ac  pnsci* 
pue  ad  abundAtes  bcnedictiones  snas  super 
sacram  Majestatem  ipsius  Dom*  Regis  et  tunc 
praes^'n*  Parliament*  impendend*,  quod  consul- 
tationes  et  conamina  eor,  bonorem,  incolumi- 
tatem,  ct  pros[)eritatem  Regias  suce  Majestati 
ac  Populo  sue  producei^nt ;  et  superinde 
dictus  Dominus  Rex  nunc  duran*  dicta  Sessi- 
one  Par1iamenti,'sci1icet  secundo  die  Decern^ 
bris  anno  Regni  sui  tiicesimo  secundo  supra- 
dicto,  per  proclamationem  suam  Regalem  sub 
ma^o  sigiilo  suo  An^l*  sigillat*  geren*.  daC* 
apud  Westm*  eisdem  «iie  et  anno,  redtaodo, 
miod  cum  Dora*  Spirituates  et  Temporalea  ae 
Communes  in  Parliamento  illo  assemblat*  per 
eor*  Supplication*  (Angl*  Address)  eidem  Do- 
mino Re^  exhibits  notuiKi  ei  fecissent,  quod 
ipsi  pro  funde  sensibiles  fuer*  de  tristi  et  cala« 
mitosa  conditione  htrju:!  Regni  per  impiaa  et 
horrendas  Conspirationes  Papalis  Factionia 
c^usat*,  quae  non  solum  destmctionem  Keg|alia 
Pentons  Regiie  suse  Majestatis,  vernm  etiam 
total*  subversionem  Gu|)emat*  et  vera  Reli- 
gionis  apud  ipsum  Regem  et  Subditos  suaa 
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et  sab  ponft  •obeamli  tdes  puiiitioiiesf  qual* 
(Kctos  Dominus  Rex  jiitte  iitfligiere  jpoMel 
■Qpcir  omoes,  qui  tarn  rpti^ostim  oawiain 
iomwnuciieul  lea  iNi|^i|fereiil,  prout  per  imita- 
lament*  episdem  procfaiiDatiDfus  in  cur*  Can- 
cellar*  ipaiaa  Uoan*  Re|pa  de  reoerdo  rema- 
nent pleniiM  apparet.  Qm  quidem  dies  je- 
junii  tecondnm  forman  et  effect*  proclamt* 
lined*  debite  cC  aolcnpoit*  obeenral*  eC  cale* 
orat*  fuit  in  el  per  totnro  hoe  re(i|rDiiin  AngI*,  an 
prccipue  apua  London  prstd*,  in  parochia 
sancti  Michaelifl  Baasiahaw. '  Qaodqoe  iir 
cttiiem  sessione  |iarltamenti  nit*  mentionat*, 
Commones  htyua  reipiiin  eodem  parlianicnto 
aMeralilat*,  reaolntion*  fecemni  procedere  ad 
triationem  prasd*  Dominor*  in  priaona  Turrit 
liondou  tunc  exiaten*,  aieut  prcfertnr,  im- 
petit*,  et  statim  inci|ierecum  mrs&t*  Vice- 
romite  HtalTord,  ac  nolitiam  inde  Doannis  par- 
aiimentt  illiua  tunc  deder*,  el  eos  requiatrer* 
ad  oonrenien*  .diem  pro  trtationev  ejnadem 
Vioecomitia  Htalibrd  appooctuaad*,  et  auper- 
inde  prcd*  Vicecoinea  Htalibrd  de  altia  pro- 
ditiooimta  et  proditoriia  conapirationibua  et  con- 
jurationibua  prcd*,  nnde  ipae,  ut  prsfertur, 
impnit*  fuit  per  Doounoa  Temporalia  in  eodem 
parliamento  coorent*  ad  proaecution*  Comnim' 
uujua  regfni  iu  parliamento  illo  aaaemwat*,  in 
radem  aesaione  parliamenti  triat*,  conrict*,  ef 
debitajuria  forma  altinct*  fuit,proat  per  record* 
et  process*  inde  inter  recorda  parliament*  re- 
manent plenina  apparet,  poatttqne  in  eodem 
sessione  parliamenti  Willielmoaoeroi;;*  Miles, 
tunc  Capital*  Juatic*  Dom*  ftegin  ad  piacita 
(.*orain  ipso  H4'<;c  trnend*  assign*  per  Com- 
niunea  hujua  rei^ni  An^*  in  eodem  pariiamentD 
aaaemblai*  coram  magnatibua  et  prooeribos 
rjuadero  re^ni  in  parliamento  illo  convocat*  et 
con%ent*  aecundum  le^^pem  et  oonsuetudineni 
parliamenti  ace uaat*  et  impetit*  fiiit  da  aha  pro- 
dittone,  el  aliia  ma^nia  cnroiaibaa  et  male^es- 
tnria  (inter  alia)  quod  ipse  dietna  Willielmoa 
>Srm{»s  tunc  exi&lcn*  Capital*  Justic*  cur*  Do* 
mini  Re(p»  coram  tpao  Reffe  proditorie  el  ne- 
r^uit*  coiiM*  fuisaet  aubvert^ leges  fundamental' 
ct  (f labilit*  religion*  hujua  regni  AngI*,  ac  loco 
inde  iiitrodocere  Papismum  (Angl*  Poptry)  et 
arbitrariam  et  lyrannicam  pibemationem  con- 
tra legem,  quod  ipae  decmrassel  per  diveraa 
proditoria  etimprona  verba,  opiniones,  jodicaa, 

K raxes,  et  facta :  Ac  etiam  quod  cum  fuicaet 
oiTibiiis  et  diabetica  conspiratio,  machinal*  et 
^  prosecut*  per  Papistaspronturdrando  Dominnm 
I  Kegt>ui  nunc,  subvertendo  leges  et  guhema« 
tioneni  hujua  regni,  et  prodestmendo  religio- 
nvm  Protestan*  in  eodem  regno,  que  omnia 
dirtuB  Willielmus  Scrogs  bene  sdvissel,  in 
quantum  ipsemel  non  solum  triasset,  veruoa 
etiam  judicium  reddidiasel  contra  separal*  hu* 
jusmoili  delinquentiirai,  nibilominus  dictus 
Willielmus  Scrogs  ad  diversa  teropora  el  loea, 
tam  in  cur*  ceden*,  qnam  alll*,  paktt  deftpaa* 
set  el  scandalizaaset  sepaial*  de  lestibaa»qui 
probasseni  dictas  proilitiooes  contra  diversoa  de 
conspiratoribus,  et  dedissent  erideutiam  oontca 
diversas  alias  personas,  oob  tunc  foer*  minima 
tnat*,  ac  conatua  foisset  defamare  (Ai^l*  to  di^  - 


',  conspirariasel  ct  tntendisael ;  quodqoe 
endem  detestibiles  machinatiooes  adtunc  ob- 
stinate per  eandem  Factionem  prosecut*  fuer*, 
lam  ibveailo  divisiones  int*  ejus  fideles  Subdit* 
Prolestan*,  quam  per  omnes  al*  nequissimas 
maohiuationes,  non  obstan*  <|uamph]rimis  de- 
lectionibus  inde  (magna  Dei  misericordia  et 
mirabili  procidentia)  tunc  nnpcr  in  luoem 
)»rolat*,  qua  omnia  tremonda  judicia  tunc  fuer* 
super  eundem  Dom*  Ilegcm  el  dictos  Kubdit* 
auos  imp^ndend*  pro  pluribus  et  gravibus  snis 
peocatis,  quam  mentjspime  ac  alit*  humana 
ratione  prcveniri  nequiinnt^  quam  per  liene- 
dictionam  Dei  particularem  super  consulta* 
tiones  et  conamina  roagni  Coucilii  ipsius  Dom* 
Regis  tunc  in  Parliamento  asicmhlaV,  eidem 
Domino  Regi  humillime  suppiicasscnl,  quod 
dies  maxiroe  solcmpnit*  ibret  dedicat*,  in  quo 
Rex  ipsemel  et  OOMH^  Bubditi  sui  fideles  per 
jqfunium  et  prcces  Deo  omnipotent!  reconcilia- 
tionem  conareniur,  ac  cum  cordibns  humijibns 
el  peenitenttbus  mm  implorarrnt^  per  ejus  po- 
teotiara  ct  boniuilem  ad  judicia  ilia  divertend*, 
01  ad  impia  consilia  et  machinationes  inimico- 
rum  ipsius  Dom*  Hi^^is  et  diet*  Hubdil*  suor* 
fnistrand*',  ac  coi-di  iidelium  Protestan*  Subdil* 
did*  Dom*  Hi?, is  uiiicml*,  ct  niisericordiam 
suam  et  Evnn^-clii  sui  lumen  cidem  Domino 
Regi  et  dictis  Subdit*  suis  (»tcor*  Posteritat* 
continuaud*,  ac  pnacipue  ad  abundantesi  bene- 
dictioDCS  euas  bupcr  ipsimi  Dom*  Rcgem  el 
tunc  pnes**n*  parliament*  impeudend%  quod 
cousuUatioiiCs  et  conamina  eor*  houorcm,  in- 
eol»mit.item,  et  pro6|)eritatcm  dictn  Domino 
Regi  ac  populo  kuo  pn^durcrentf  idem  Domi- 
nusRexad  iUum  eor*  huroilem  requisitiunem 
promptl*^ sime  incliiuiTit,  ac  per  illam  ejus  Re- 
galem  ProdamaUon*  mandavil  getierale  et 
publicum  Jejunium  prr  lotum  Ymoc  Regnum 
obserrari,  iu  tali  mode  qiuUi  postea  per  ean<lem 
Pfoclamaiionem  fuit  direct^  et  prsscript*,  ita 
quod  tam  idem  Dominus  Rex,  quam  populus 
9UUB  pre<^  el  suppltcationes  suas  Deo  omni- 
potenti  emittereot  &d  et  pro  propositis  prsd*, 
ac  ea  infetntione,  quod  tam  Reigiusum  JExer- 
oilium  a«l  unum'et  idem  tcm pus  perforniaretur 
dictus  Dominus  Rex  per  Proclamation*  ill^ 
publicavit  ct  declai^vit  omnibus  Subditis  suis 
amantibus,   ac  stricte  pr^ccpil  et  mandavit, 

2uod  die  Mercurii  extsten*  viccsirao  sectmdo 
ie  Decembris  tunc  instan*  jejunium  ill*  ndi- 
giose  observat*  et  celebrat*  f<»ret  per  Refifnum 
Buum  AnglS  Dominium  \Va11iae«  ct  Villain 
Bei'wici  super  Twedam,  et  ut  itlcm  cum  oinni 
dccentia  el  uniformitate  perforniaretur,  idem 
Dominus  Rex  per  adrisamentum  reverend' 
Episcopor*  suor'  componi,  imprimi,  et  publi- 
cari  direxerat  takm  formam  Diiini  Serricii 
qua]*  ipse  apt*  uti  censuerat  in  omnibus  Eccle- 
siis  et  Locis  ad  tempus  prxd*,  et  Episcopis 
suis  dederat  in  maadatis  ad  ill*  coognient*  dis^ 
pergcnds  Q,u»  omnia  idem  Dominus  Rex 
per  Prodaraationem  suam  pned*  reverent*  et 
decent*  observuri  expresse  preoepit  ct  manda- 
vit, per  omncs  subdit*  suos  amantes,  sicut  fa- 
vorem  Dei  OinUipotentis  respexer*,  ac  intra  et 
indignauon^  ^us  contra  banc  terram  evitareat. 
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parage)  veoF<  evidenctam,  et  adimere  creiteiit* 
tiam  eoriuDy  p^r  quod,  quaatuip  in  se  fuit, 

Sroditorie  etnequit*  soppre&sisset  et  suffocassii 
etectiooem  diets  Papalis  couspirationis* 
ac  aoimasset  coospiratores  .(ad  procedendo 
in  eadem)  in  magnum  et  manifestum  peri- 
cnlum  sacrfB  ritse  dicti  Domini  Regis  nunc, 
et  bene  stabilit*  gubernation*  et  relifnonis  hujos 
f  egni  AnglS  prout  per  reconl'  inde  inter  record* 
parliament*  remanent^  plenius  apparet.  At 
etiam  in  eadem  sessione  pariiamenti,  Ooni* 
Spiritual*  et  Temporal*,  ac  Communes  in  eod* 
parliamento  assemblat*,  se  declaraver*  eis  ma- 
nifest* esse  quod  lul  tunc  fuit,  et  per  dirersos 
annos  tunc  ult*  elaps*,  fuissethorrenda  et  prodi- 
toria  conspiratio  et  conjuratio,  macbiuat*  et 
proeecut*  per  ill*  de  Papali  religione  in  regno 
Ilibemis  pro  trucidatione  (Angl*  mastacring) 
An^lor*,  et  subversion*  religionis  Protestan*,  et 
autiquae  stabiiit*  gubernationis  regni  illius  ;  de 
(|ua  «iuidem  horrenda,  et  proditoria  conspira- 
tione  et  conjuratione  Ricbardus  Power  Comes 
Tyrone  in  li«gno  Hibernis,  adeandem  session* 
|iarrutmentl  per  Communes  hujus  regni  Aogl* 
meodem  parliamento  assemblat*  .coram  Ma^^ 
oatibus  et  proceribus  ejusdem  regni  Angl*  m 

Sarliamento  illo  convoiat*  et  conrent*  secun- 
urn  legem  et  consuetudinem  pariiamenti  im- 
petit*  fuit,  ac  inde  debite  onerat*  et  prisons 
Dom*  Regis  de  le  Gate-house  Westm*  eaoc- 
casione  commissus  fuit,  prout  per  record*  inde 
inter  recorda  parliament*  remanen*  plenius  ap- 
paret. Quodque  tarn  Domin*,  quam  Com- 
munis in  dicto  parliamento  assemblat*  in  eadem 
sessione  pariiamenti  fuer*  praepai-antis  billas 
secundum  cumim  parliament*  in  leges  inacti- 
tand*  pro  prtcservatione  Domini  Regs  nunc, 
et  snbcUtorum  quorum  Protestan*,  contra  pro- 
ditorias  conspirationes  et  conjurationes  prsdicta 

Cden*,  quibus  quidem  separalibus  impetitioni- 
versus  eundem  RicUardum  Power,  et 
•4lictum  Willielm*  Scro^,  acprasdict*  Willielm* 
Comitem  Powis,  Henncum  Dominum  Arundel 
de  Wardour,  Willielna*  Dom*  Petre,  et  Johan- 
cem  Dom*  Bellasis,  minimedeterminat*,  ac  eis- 
dem  Willielm*  Comite  Powis,  Henrico  Domino 
Arundel  de  Wardour,  Williebn*  Dom*  Petre, 
JohanneDom*  Bellasis,  et  Richardo  Power  in 
prison*  Domini  Regis  ex  causis  pned*,  ut  pr»- 
fertur,  existep*,.  idem  parliament*,  super  prsed* 
decimum  diehi  Januani,  anno  regni  dicti  Dom* 
Regi»nunctricesimo  secundo  supradicto,  pro- 
r<^at*  fuit,  prout  prsed*  Attorn*  diet*  Dom* 
Regis  nunc  generalis  superios  inde  allegavit, 
absq;  alioua  triatione  dictor*  Willielm*  Comit* 
Powis,  Henric*  Dom*  Arundel  de  Wardour, 
Willielm*  Dom*  Petre,  Johan*  Dom*  Bellasis, 
Willielm*  Scrogs,  et  Richard*  Power,  seu 
eorum  alicujus,  &  altis  prodition*,  et  al*  praemis- 
Ais>(unde  ipsi  respective,  4it  prsiertur,  impetit 
fuer*,  ac  qui  aliter  quam  in  parliament*  mde 
triarl  nun  potuer*^  fact*  sive  Uabit*,  ac  antequam 
hnjusmodi  bills  m  leges  inactitat*  fuer* :  Quas 
quidem  oratio  dicti  Dom*  "Regis,  ac  declarati- 
oois  et  processus  Dom*  et  Commun*  pai-lia- 
inenti  illuis  duran*  dicta  sessione  qjusdem  par- 
liaiQeat*,  ut  prviWtur,  fact',  ante  eandem  pro- 


rogation^ parliamettti  illius  piiblicat*  fuer*, 
videl*,  apud  London  prsed*,  in  praMiicta  pai^ocbia 
sancti  Michaelis  Bassishaw,.  ratione  quorum 
quidem  praemissor*,  cives  et  inhabltan* '  prad* 
civitatis  London*  fideles  subdit*  dicti  Dom* 
Regis  nunc  existen*  maxime  perterrlti,  et  in 
animis  aifecti,  ac  quam  plurimum  inquietat* 
fuer*  profundo  sensu  et  apprehensione  magnor' 
perlculor*  persome  Dom*  Itegis  nunc,  et  guber- 
nationisus  hujus  regni,  acreligiont  Protestan*, 
et  professoribus  ejusdem,  occasione  conspira- 
tion* pned*  iuipenden*  et  imminen*,  non  aliter 
(prout  per  Dom*  Spirituales  et  Temporales,  ae 
Communes  in  dicto  parliamento  a&^mblat*,  in 
supplieatione  sua  prsed*,  per  Dom*  Regem  in 

Sroclamat*  pracd*,  ut  prxfert*,  publicat^aiiirmat*) 
u'mana  ration*  evitand*,  quam  per  benedicti- 
onem  Dei  particularem  super  cimsultationes  et 
conamina  ejusdem  pariiamenti,  quidam  civets  ei 
inhabitantes  ejusdem  dvitates,  nomine  civium  et 
inhabitantium  diet*  civitatis,  ante  petitionem 
inde  in  prsdtcto  plaoito  prsed*  Attorn*  genend' 
superius  replicando  placitat*  spec*  fact*  sea 
iieri  ordinat*,  soil*,  prsed*  decimo  tertio  d24| 
Januani,  anno  regni  diet*  Dom*  Regis  nunc  tri- 
cesimo  secundo  supradict*,  Patient*  Ward  Mil*, 
tunc  Majori  civitatis  London,  et  Alderman* 
diet*  civitatis,  ac  Communiariis  sive  Civib*  da 
Com*  Cottcilio  ejusdem  civitatis,  in  Com- 
muni  Concilio  adtunc  in  prardicta  camera 
Guildhall  ejusdem  ^civitatis,  m  parochia  sancti 
Alichaelis  Bassishaw  prsd*,  secundum  consue- 
tudinem diets  civitatis  assemblat*,  exhibuer* 
quandam  petitionem  continen*,  quod  ipsi  cives 
et  inhabitan*  civitat*  London,  profunde  sen- 
sibles  existen*  de  malis  et  exitiis  super  haoc 
nationem  in  general!,  ac  ill*  civitatem  London 
in  particular!  penden*,  in  respect*  periculi  per- 
sonae  Dom*  Regis  nunc,  religion*  Pi*otestan*,  et 
bene  stabilit*  ^ubemation*  suse,  per  oontinuat*, 
infemales,  et  diabolicas  machinationes  Papistar*, 
et  alior*  adhserentiiun  suor*,  ac  scientea 
nuliam  riam  (sub  Deo)  tam  effectual*  ad 
praeservand*  Dom*  Regem,  ac  cives  et  in- 
habttan*  ill*  ab  extrema  niina,  et  destructione 
minat*,  quam  per  celercm  sessionem  tunc 
prsesentis  parliamen*,  cujus  inopina  prorogatio 
magnopere  addidit  et  augebat.jt^os  tioaores  et 
suspiciones  animor*  dictor*  petttionarior* ;  ipsi 
iidem  petitores  obsecraver*  eidem  Com'  Con- 
cilio, SIC  ut  pnefertur  assemblat*,  adinformand' 
Rcgiam  Majestatem  de  ill*  eor*  timoribus  et 
apprehensionibus,  ac  quod  fuit  humile  et  fer- 
Vens  desiderium,  tam  eor*  petitior*,  quanripsor* 
Majoris  et  Aldermannor*,  ac  Communiar*  de 
Com*  Concilio  illo,  quod  Regis  sue  Majestati 
placeret,  pro  totali  frustratione  impior*  et  san- 
guinolcntor*  propositor*  inimicor*  suor*,  ad  per« 
mittend*  ill*  tunc  praesens  parliamentum,  quod 
extitit  prorogat*  usque  vicesimum  diem  tuno 
instan*  Januani,  adtunc  assemblare,  et  sedend* 
continuare,  qitousque  efiectualit*  securaret  hoc 
regnum  contra  Papism*,  ac  reibrmaret  (Angl« 
redressed)  multiplicia  gravamina,  sub  '^uiboi 
time  ^femuit,  et  pro  immediata  secnntate  snay 
quod  lidem  Major  et  Alderman*,  ac  Commu- 
niarii.  d«  Com*  Concilio  Ul*,  ordinairent  quod- 


1327]  STATE  TRIALS,  34  Charles  II.  l6^Q.^Proee€£ng0beiumentheEhig  [i:^s 

canqne  aliiid,  quod  oecessar*  et  expedien'  eis 

Tidereturin  illo  tempore  periculi  imminenS' pro 

incotomitate  maen«  civitatts  illitn.     Et  quia 

per  le^em  terr»  nujiw  regni  Angl«  lioitum  est 

subdit^  Doiii<  Re^s  in  ao^ustiis  et  difficuHa- 

tib*  suis  ad  humiHt*  supplicand*  Dom'  Regi 

pro  remedio  cong^roo  in  ea  parte  hnbendS  praed* 

die   Joris   decinio  tertio    die  Januarii;  anno 

regni  diet*  Dom*-  Rcgiii  nunc  tricesimo  secundo 

■npradict*,  pnad'  Patient*  Ward  Miles,  tunc 

Major  praea*  ciritatis  London,  et   Aidemian^ 

'ejasdem  civitat*,  scilS  Tboxnas  Allejrn  Miles 

et  Bar',  Johannes  Fredericke  Miles,  Johannes 

Lawrence  Miles,  Geors^us  Waterman  Miles, 

Josephus  Sheldon   Miles,  Jacobus  Edwards 

Miles,    Robertas    Clayton    Miles,    Johannes 

Moore  Miles,  Onlielmus  Pritchard  Miles,  Hen- 

ricos  Tulse  Miles,  Jacobus  Smith  Miles,  Ro- 
bertas Jeffrey  Miles,  Johannes  Shorter  Miles, 

Thomas  Goald  Miles,  GoKelmos  Ra\»'stcnie 

Miles,    Thomas    Beckfbrd    Miles,    Johannes 

Chapman  MUes,  Simon  Lewis  Miles,  Thomas 

Pilkmgton  ArmS  ct  Henrieos  Cornish  Arm^ 

ftc  Commmiiarii  sen  Cives  de  Com*-  ConciUo 

diet*  dvitatis,  in  Com*  Concilio  suo  infra  ean- 
'   4em  ciritatem,  scil*,  in  prasd*  camera  Ouild- 

ball  eivitatis  iltins  ad  tunc  secund*  consuetu- 

dinem  diet*  dvitatis  ass£>mblat*,  rota  et  suffira- 

gja  sua,  ex.animis  Dom*  Re^  perfidelibS  et 

•pro  ntisfaction'  citium  et  inhabttau*  eiasdem 

chitatS  qui  petltionem  eis  in  forma  pned*  ezhi- 

hnisstot,  pro  allevatione  timoris  et  apprehen- 

■ionisi,  et  inqnietudinis  illor*,  ac  ea  intentione, 
'  quantum  in  se  fnit,  pro  prsserratione  personie 

Dom*  Regis  nunc,  et  gubemation*  suae  hiyus 

tegni  AnglS  et  rcli^onis  Protestan*,  deder*, 

ac  nemine  oontradicente  agreaver*  et  ordina- 
^.  rer*,  <|uod  ousdam  petitio  sub  nomine  ipsor*, 
' ,  Majona,   AJderman*,    et   Commun*    ciritatis 

London  in  Communi  Concilio  aasemblat*,  dicto 

Domino  Re^  nunc  exhibita  Ibret;  cqjusqui- 

dem  petitioDu  tenor  seqaitur  in  his  Anglicanis 

verbis,  videlicet,  ^  To  the  Idn^s  most  excel- 
leat  majesty  :  The  htunble  Petition  of  the 
loid  mayor,  aldennen,  and  commons  of  the 
city  of  London  in  common  council  assembled, 
most  humbly  sheweth,  That  TOur  m^esty's 

Sneat  councij  in  parliament,  having  in  their 
te  session,  in  pursuance  of  your  mi^yesty's 
direction,  entered  upon  a  strict  and  impaitial 
inquiry  into  the  horrid  and  execrable  Popish 
Plot,  which  hath  been  for  several  years  last 
past,  and  stifl  is  carried  on,  for  the  destruc  • 
tion  of  your  mafesty's  sacred  person  and  go- 
vernment, and  extirpation  of  the  Protestant 
reli^^,  and  the  utter  ran  olT  your  ma- 
jesty's Protestant  lutjecta:  havinjp  so  fiv 
nrooceded  ther^n,  as  justly  to  attaint,  upon 
full  evidence,  one  of  the  five  Lords  im- 
peached ibr  me  same,  and  were  in  further 
prosecution  of  the  remaining  four  Lords, 
and  other  conspirators  therein :  and  as  well 
the  Lords  Spiritual  and  Temporal,  as  the 
Commons  in  your  said  parliament  assembled, 
baring  dedared.  That  thev  are  iully  satis- 
fied that  there  now  is,  and  for  divers  years 
hat  past  hath  been,  a  horrid  and  treasonable 


Plot  and  C/onapmcT  ceninvvd  and  csanvd  <a 
by  those  of  the  Popish  religfioQ  in  Irefand.  for 
massacring  the  Eoglisli,  aad  snbvertins:  tbe 
Protestant  religion,  and  tbeantienft  cstal^ed 
government  of  that  Idngdom  :  mud  yoor  ysA 
Commons  having  impeached  the  evi  of  Tv 
rone,  in  order  to  the  brin^^iti^  him  to  jir&« 
for  the  same,  and  having  under  exaouiniKi& 
other  conspirators  in  the  said  Irish  Fks. 
and  your  said  Coraroo|ns  bavins'  likewise  isi* 
peached  sir  William  Scross,  cnief  justice  c 
your  majesty^s  Court  or  iCin^*s-bench.  ^ 
treason,  and  other  great  crimes  aood  mink- 
meanors,  in  endeavouring  to  snhvert  the  !s«i 
of  this  kingdom  by  his  arbitrmry  and  &ezii 
proceedings ;  and  havings  voted  inipaiV 
ments  agamst  several  other  jac^cs  for  U)e  ^ 
misdemeanors,  your  petilionerff,  oooside:^ 
the  continual  hazards  to  which  your  staH 
life,  and  the  Protestant  relig^oo,  and  i^ 
peace  of  the  kinffdom  are  exposed,  vifailetbe 
iiopes  of  a  Popish  successor  give  oovuieesBCt 
and  encouragement  to  the  coDspiratflrs  a 
their  wicked  designs :  and  cofKicieriii^  th> 
the  disipiiet  and  dreadful  apprebeosMXK  ti 
}rour  good  subjects,  by  reason  of  d>e  mia*- 
ries  and  mischiefs  which  threnteo  them  oc  s3 
parts,  as  well  from  foreign  po>weR,  as  fho 
the  conspiracies  within  yoor  several  ik^ 
doms,  against  which  no  suffitaent  mnc^  ea 
be  provided  but  by  your  majesty  and  Vnar 
paniainent ;  were  extremel  v  soipnserf  at  f^e 
late  prorogation,  whereby  tne  prosecutiPa  of 
the  public  justice  of  the  kingdooi,  aaA  the 
maldng  the  proviswns  necessary  Ibr  dw  pie- 
servation  of  your  majesty,  aiu]  yourPtirtei- 
tant  suljecti,  have  received  ,an  mtermuiac. 
And  they  are  the  more  afifected  faerpwith,  br 
reason  of  the  experience  they  have  had  of 
the  ^^t  progixiss  which  tne  eoabokleDei 
consptrators  have  ibrni«rly  naade  in  tber 
desi|fns,  during  the  late  fk^uent  reccsBesfif 
parbament ;  but  that  which  supports  tfaos 
agamst  despair  is,  the  hopes  they  desvtz 
mm  your  majeshr's  goodness,  that  yoor  in- 
tention was  and  does  continue  by  this  p!tvi> 
gation  to  make  way  for  your  better  eoocor- 
rence  with  tbe  counsels  of  your  parbamest. 
And  your  petitioners  humbly  hope,  that  jt«Br 
nu^esty  wul  not  take  oflence  that  your  f^- 
jects  are  thus  zealous,  and  even  impaticvt  d 
the  least  delay  of  the  long-hoped  tor  sece> 
rity,  whilst  they  see  yoor  precious  ble  in- 
vaded,  the  true  refigum  undermined,  ther 
fiunilies  and  innocent  posterity  likelv  to  be 
subjected  to  blood,  confusion,  and  nun,  ta^ 
all  these  dangers  enereased  by  reason  of  tb^ 
late  endeavours  ofyoiir  maiesty  and  ros 
paxliament,  which  have  added  provocatiiRi  d 
the  conspirators,  but  have  had  little  or  & 
effect  towards  securing  against  them ;  vsi 
they  trust  your  majesty  will  jmciously  ac- 
cept of  this  discovery,  and  desire  of  tb^Jr 
loval  hearts  to  preserve  your  majesty  tsl 
wbatsoever  else  is  dear  to  them,  and  » 
strengthen  your  nuuesty  against  all  ^opA 
and  pernicioiuoouDsmi  whidi  any  31  -slftdd 
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'  M»Ql»s  va0f  prasume  to  o0er :  they  do  there- 
«  2bi»  vaoBil  liMmbly  pray»  that  your  nofijesty 
'  will  be  gmcioiuly  pleased  (as  tKe  only  means 

*  to  (|uiet  the  nu|id«,  and  extinguish  the  fearxul* 
<  your  PfotestpQt  nwple,  and  prevent  the  imi- 
/  Dent  dangers  which  threaten  .vour  majetfy's 
*•  ktngdotna,  and  particularly  tuis  vour  great 
«  city,  which  hath  already  «o  deeply  suffereil 
«  tbr  the  pame)  to  pennit  your  said  parliaioent 

*  to  sit  irom  uie  day  to  %%liich  they  are  pro- 
,« xogued,  until  by  their  counsels  and  eodea- 

*  rours  those  good  repiedies  shall  be  provided, 

*  and  those  just  ends  attained,  upon  whii;h  the 
« safety  of  your  oi^iesty's  person,  the  prescr- 

*  vatioDoftne  Protestant  region,  the  peace  and 
/  settlement  of  you^  kingdoms,  at  id  the  welfare 
^  of  this  your  ancient  city,  do  so  absolutely 

*  depend ;  tor  the  pursuing  and  obtaining  of 
^  which  good  effects,  your  petitioners  unani- 

*  oMMislv    do   offer    their   hves   and   estates, 

'  and  snail   ever  pray,'    &c.    Ac  adtunc  et 

.ibidem  ulterius  agreaver*  et  ordinavcrS  (juod 

petitio    ill%    post   praesentation'    inde    eipem 

jDom*'  fi«gi»  impressa  furet  per  talem  perso- 

.nan,  tpial^  dictus  tunc  Msyor  civitat*  London 

.pr4^'  appunctuaret ;  qon  quidem  petitio  sic 

Juil  impriini  ordinatS  ea  intentione,  quoil  pub- 

Lcatio  falaor*  et  rumor'  et  relation'  de  et  con- 

.cerpen'  prasd'  petition'  dioto  Domino  Kegi  ex- 

'liibit'  eritaietur,  inioiici  Domini  Regis,  et  con- 

•cpiratores  pi*ed',  a  procedendo  in  conspiiatione 

.sua  poed'  doterrerentur,  perturbationes,  quas 

.hoQi  et  fideles  subditi  dicti  Domini  Ucgis  nunc 

io  animis  suis  ex  causis  praedictis  concepissent, 

aUeviafeotur,  el  cives  et  inhabitan'  ejusdem 

ciWtat'  meliiis  scireot  quid  factum  fuisset  in 

.<licU»C!oroinuQi  ConcLUode  materia  in  petitiooe 
fpned'  eidem  Communi  Concilio,  utpr^fertur, 
exhibit'  content'.  Quod^ue  pred*  petitio  dicto 
Doffi'  Re^  sic  pnesentana  great',  postea  (scil', 
prad'  decuno  tertio  die  Januarii^  annotrices^ipo 
kfecando  supmdicto)  eidem  Dom'  Hefl;i  humil- 
lime  pneaeotat'  fuit*  yidelicet,  apuo  Londtm 
praed',  in  pr^diota  parocbia  sancti  3Iichae|i8 
BasosliAWt  ac  postea  (scils  decimo  quinto  4ie 
ejudem  mensis  Januarii)  per  8amueiem  Rav- 
croll,  quern  dictus  Patient'  Ward  tunc  AJt^ur 
GivitaV  JUmdon  ad  inde  appunctuavit,  impressa 
fuit  juxta  ordinem  pned'  m  ea  parte  fact',  vifle- 
licet,  apud  London  prod',  inparochiaprwdict' ; 
qua  (|[uidem  petitio,  et  impressio  inde  in  forqia 
pnwlietS  et  ea  ex  causa  pned'  fact',  sunt  eadem 
pwtitio  C!t  impressio,  et  publicatio  inde  in  pned' 
placito  pned'  Attorn'  Generalis  superiiis  repli- 
oando  piadtat'  spec' :  Absque  hoc,  quod  aliqua 
petitio  de  vel  ooncemen'  prorogation'  parlia- 
menti  prcd'  iact^  ordinat',  pubucat',  sou  im- 
oress'  fuit,  alit'  vel  alio  mode,  quam  iidem 
M^jor  etCommunitas,  ac  Cives  civitat^  London 
superios  allemver',  prout  idem  Attorn'  Gener- 
ahs  pro  dicto  Domino  Kege  superius  suppoo' ; 
et  hoc  sifpililer  parat*  sunt  verificare,  Unde 
iidem  Miiyor  et'  CJofamuaitas,  ac  Cives  civitat' 
i^ndoa  ^on  inteodunt,  quod  ipsi  per  aliqua 
praiaUigtt'  prwd'  libertaf  privilc^'  et  franchis' 
-lor^4eiieipsisiipum  oorpuacorpofat'  etpoliti- 
^vm  in  re,  fa^,  et  Bonuiie,  per  mmm  mjim 
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et  Coaiinunitat'  ac  Cirimp  civitat'  lionddn,  .4^ 
per  idem  nomen  placitare  et  implacitari,  re- 
spondent ac  issponderi,  per  ipsos  superius,  i|t 
praefertur,  clamat'  forisfecer'',  ac,  ut  prius,  pet' 
judicium,  et  quod  libertaf,  privilc^,  et  frapchis^ 
ill'  eis  et  sucoessoribus  suis  in  perpetuom  deiq- 
ceps  allocentur  et  acyudicentnr,  ac  quod  ipf|i| 
Qunaj,  pnemiss'  ill',  ab  hac  ciir'  dimittantur, 
ic.         ,  ' 

£t  quoiul  exit'  int'  Dom'  Rcgem,  et  )j[ajor' 
et  Communitat',  ac  Cives  civitat'  London  ra- 
perius  in  forma  pned' junct',  idem  Attorn'  did* 
Dom'  Re^  nunc  general'  dicit'  quod  JUqjor  et 
Comnmmtas,  ac  Cives  civitat'  Loudon  jftrs4*t 
sunt  partes  Defendentes,  vers'  quos  idepi 
Attorn'  dicti  Dom'  Regis  nunc  general'  proee- 
cut'  est  information'  preed',  et  ea  de  causa  pet' 
breve  Vicecom'  llertf.  (exlsten'  Com'  civit' 
pne<l'  prox'  adjaceo')  diri^eml'  de  Venire  he* 
coram  Dom'  Rege  duodecim,  &c.  de  vicineto 
Vill'  4,e  Hertf«  in  Com'  pned',  quie  quidein  Villa 
de  Ilertf.  in  com'  pned'  est  rilla  et  visn'  ia 
Com'  Hertf.  prox'  adjacen'  civit'  London  pr8B4'* 
£t  quia  pned'  Major  et  Communitas  ai:  Cives 
civitit*  pned'  hoc  nou  dedicunt,  iilco  prascept' 
est  Vic'  com'  Hcrtf.  pr«d'  quod  Venire  fac^ 
coram  Dom'  Rege  a  pned'  die  sancti  Michaeiys 
in  tres  septiman'  ubicucq;  &c.  duodecim,  &c« 
de  vicine^  pned',  per  quos,  (Sx.  et  ani,  ^. 
ad  I'ecogu',  5cc.  quitt  tam^  ^c.  Idem  dies  dit* 
est  tam  prwiat'  Roberto  Saver  Miles,  qui  fle"" 
quitur,  (Sec.  quam  pnedict'  Al^ori  et  Comyim^ 
nitat',  ac  Civibus  oivitat'  London  pr»dict'»  A^« 
£t  pi*a!d'  Attorn'  dicti  Dom'  Re^s  mme  ge*^* 
oeral', qnoadplacitum  pn»fat' MiL|or' et  cStk* 
muniMU'  ac  Civium  civitat^  London  pr^Bd'i^i* 
perius  rejungendo'  piadtat',  pet*  inde  dieili  io^ 
terloquendi  coram  dicto  Dom'  Rege,  ft  ^% 
saocU  Michadis  in  tres  septiman'  ufaiouftq; 
&c.  et  ei  oonceditur,  &c.  idem  dies  dat'  esC 

Csfat'  Mi^jori  et  Comtqumtat^  ac  Civibus  civit* 
ndon  pruid',  (&c.  ad  quas  quidem  tros  flOptiln* 
sancti  Michaetis  coram  dicto  Don'  Rofte  apMd 
Westm'  venit  tam  pneftt'  Robeitus  sawyer 
MileS)  qui  sequitur,  &c  qiiam  pned'  A|iyor  iet 
Cpmmunitas,  ac  Cives  civitat'  London  prad' 
|)er  Attorn'  suilm  proed'  ^t  pned'  Vio'  com' 
Uertf.  non  misit  inde  breve,  ideo  sicut  alias 
pneoept'  pst  \'}c*^  com'  liertf.  |med',  quod  Ve- 
nire far'  coram  <hcto  Doin'  B^pe  in  octab' 
sancti  Hibu*'  ubicnnque,  &c.  duodecim,  (Sec.  de 
vicineto  de  villa  Hcstf.  pned',  to.  per  quos« 
&c.  et  qui,  &c.  ad  re^x>gn',  &o«  qnift  tam* 
&c.  idem  dat' est  tam  prwpAt*  Roberto  Sawyier 
Miltti,  qui  sequitur,  &c.  ouam  predic'  M«ori 
et  CommimiUt',  ac  Civibus  civitat'  London, 
&c. 

£t  pned'  Attorn'  diet'  Dom'  Rogif  matoffe* 
neral',  qui,  <Scc.  quoad  pladtam  ipaomm  Mi^r' 
et  Communitat',  ac  Civium  civitat'  pi«d% 
quoad  oonfectionem  et  puMicationem  kgie  pro 
levatione  denariorum  Ae  personis  ad  pohbca 
mercata  infra  civitat'  pned'.  tent'  cam  victoali- 
bns  et  prrovisioiiibus  ibidem  vendend'  aooeden', 
ac  exactionem  et  levationem,  hujusmodi  denar' 
superius  Aeri  supposit'  per  ipsos  Mi^orem  el 
Coauuui^t',  ac  Gives,   superius  nyongetido 

4.Q 
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per  atiqua  per  ipiot  niperius  inde  ailegit*  li- 
Dertiit^  priTileg;^,  et  fimnchit*  fbie  da  teipiis 
unum  ccrpus  corjiortl*  et  poiHictim  in  re,  fkelo, 
«t  Domine,  per  nomeo  Mi^ierit  et  Commonitat*, 
•c  Cirimn  civitat*  London,  ne  per  idem  nomen 
placitare  et  impladtari,  respondereac  mpon- 
deri  per  i^soe  superius,  ut  prvtertur,  danwt, 
eiadetn  Maiori  et  Uominunitat^  ac  Civibus  alio- 
caii  noD  dcoent,  ()aiaprpteatando,Quod  ipci  pr«d* 
Major  et  Communit*,  ac  CiTct  ciTttat*  London 
pnra*  decinio  sepiinKi  die  Septembria,  anuo  rice- 
•imo  sexto  aupradido,  in  repUcatione  pn^* 
nentionatS  necoon  continue  postea,  et  a 
|emi»orecuju8  oontcmr*  memoria  nominuni  non 
ezistit*  mininae  aeiiut'  iber*,  sen  adbiic  aeisit*  ex- 
iatunt  de  et  in  publicia  mercatis  pned*  in  doaii- 
nico  aim,  at  de  teodo,  ner  per  tolura  idem  tempua 
tamptiliiis  auifl  proprib  providenint,  teu  pro- 
▼idere  consue^er^  et  debtier*  aora  mercatoria, 
aiTe  loca  ubi  hqjusniodi  mercata  tent*  fuer* 
qtiotiescunq;  necesae  fuit,  staUaa,  stationea,  et 
aliaa  acconimodatiooes  pro  peraonis  ad  eadem 
raercata  venien*  cum  victuaiibua  et  proTimom- 
bus  ibidem  vendends  pro  meliori  «t  roa^ris  oon- 
▼eniend'  vendition*  et  exposition*  eomndera, 
prout  prcd*  Major  ct  ComniuDitas,  ac  Cirea 
auperius  rrjungendo  alle^rer* ;  pmtestandoq; 
etiam,  quod  rat*  prsd*  per  actum  ^re  ordina- 
tion* prsed*,  ut  pra^fertur,  soki  ordinat*  prsd*, 
tempore  confectionis  onliuationis  illius,  ct 
extunc  biicusq;  non  filer*  rationabilej,  nee 
adbuc  rationabiles  existunt,  proot  iidem  Major 
flt  Conununitas,  ac  Gives  auperius  similiter 
allegaverunt.  Pro  placito  tamen  idem  At- 
torn* diet*  Oomin*  Regis  nunc  generalis  dicit, 
duod  per  quendam  actum  in  pa^iameolo  diet* 
Dom*  Regis  nnne  tent*  apuJ  Weatroonaster* 
per  aeparalea  prorogationes,  dectmo  quarto  die 
Februarii,  anno  regni  diet*  Dom*.  Regis  nunc 
▼icesimo  aecundp  (inter  alial  inactitat*  fait,  ad 
finem  quod  apti  et  comroodi  loci  inl'ra  diciam 
CLTitat*  et  fibertat*  ejnsdem,  extrapoait*  et  ap- 

Sunctuat*  forent  pro  resdificand*  et  cnsto- 
lend*  mercata  ampliori  conrenientia  qoam 
antea  fuer*,  ita  quod  prinoipalea  strats  non 
forent  impedit*  (Angl*  peuired)  et  obetnict* 
perinde,  prout  antea  oonsaet*  fiiit,  et  quod 
Regale  Excambium,  Gnild-ball,  le  Seasiona 
House  in  le  Old  Bally,  et  eommun*  ffaotas  et 
nriaonn  infra  pned*  ciritat'  forent  amplificat*  et 
not*  ma^  commoda  pro  publici«i  usu  et  oma- 
.ment*  Civitatis*  et  melius  seruritand*  a  pericnlo 
et  casualitate  confli^frationis,  et  quod  sliqua 
eonvenien*  distanti^e,  intcsrall*  et  circmtus 
fundi  forent  relict*  inter  Regal*  Excambium, 
et  alias  domes  «dificand*  infra  ciritat*. prsd*, 
quod  Mi^or,  AMennanni,  et  Commnn*  ciritat* 
prvd*  in  Commun*  Concilio  aaseroblat*  im- 
penderent  (Aug*  tkould  and  mifht  tmplojf)  et 
per  actum  prad*  authoritat*  hicr*  impendeiY 
taUalocft  et  portion*  fiindi  infra  Civitat*  pnrd* 
et  libertat'  ^uadtsn,  prout  per  et  cum  dicti 
Dom*  Regis  nunc  apmrobalion*  tunc  fuer*,  ?el 
ante  decimum  diem  Martii,  milleaimo  aexcen* 
teaimo  aexageinmo  nono,  forent  extrapoait*  et 
•lyndicat*  neeeasar*  ct  ooDTcnie&S  lam  prt» 


pufalida  mercatia  ibidem,  quam  etibm  pro  on»« 
raento,  amfdificatione,    et   eonvenien*  pned' 
Regal*  Emmbii,  et  aliorum  lororum  prcmen* 
tionat*,  et  cujnslibet  tcI  alicuios  eonindem  rea- 
nectife,  et  ad  hrtentiim*,  quod  rationabilis  aatts- 
factio  dal<  Ibret  'proprictar*,  ct  aliis  babent* 
aliquem  atatnm  aire  tnterceaae  in  fuhdia  et 
locia,  qua  fnisaent  tvI  forent  extraposit*,  cm- 
piead*,  et  orvnpand*  pro  pnblicis  locis  mer> 
catoriia,  prtrd*  Mafor,  AMermann*,  et  Com- 
mun*, per  ipaos,  vel  alios  in  ea  parte  fore  ap- 
pnnctnat*  et  autliorixat*,  tractarent  et  agrearent 
cum  proprielar*  et  al*  intereasat*  in  eisdero,  et 
in  casu  roluntarie  recusationis,  sire  alicujns 
tafia  inhabilitatia,  aive  impediment*  qual*  in  quo- 
dam  al*  acUt  parliamenti  in  codem  actn  spied* 
ficat*,    pro   re-vdiflcatione  cintat*    London, 
nuper  antea  fact*,  mentionat*  fuer*,  aeu  alius 
incapacitat*  enjuscnnq;  in  proprietary  inde,  ? el 
al*  intereasat*  in  eiMksn,  ad  tractand*  et  agre- 
and*,  pned*  Major  et  cur*  Alderman*  forent  et 
fuer*  per  actum  praed*  autborixat'  ct  requtnt* 
causare  jur*  fore  impannellat*  in  tal*  modo 
et  forma,  pront  |ier  actrnn  jprcd*  direct*  ct  ap« 
pnnctuat*  fmt,  ita  quod  nnfl*  dno  jnr*  prad^  aia 
fore  impanneUat,  fenireiit  ex  vna  et  eadein 
warda,  adjudicare  et  aaaidere  qnal*  compensa- 
tion*, et   satisfaction*  in  animialibet   caaibnt 
praed*  forent  adjudicat*,  ct  oat*  reapectina  pro- 
prietary, et  alUa  intereasat*  in  fundia  et  loda  aio 
extraposit*  capiend*  et  oocupand*  pro  aliqnibai 
nsibus  Tel  propositia,  at  pnefertur,  in  proaectH 
tione  (juadem  actus,  aceimdum  tsJ*  eormn  re^ 
spectiros  status  et  intereas*.    Et  uHenaa  in- 
actttat*  fuit,  quod  pro  ommmodia  caibonibaa, 
qus  ab  et  post  prtmum  diem  Maii,  miDcsimo 
sexcentisimo  et  aeptnageeimo,  et  ante  viceai- 
mum  nomim  diem  S^ilembrb,  qui  fbret  ib 
annn  Dom*  milleaimo  aexcenteairao  octogeainw 
aeptimo,  fbrent  importat*  et  adduct*  in  prnd* 
portam  ciritat*  London,  aen  rivum  Thamcoia, 
ufim  Ubertat*   civitat*   prcd*  super  enndem 
nTom,  aoint*  fbret  per  viatti  impositionis  ao- 
perinde,  second*  rataa  postea  mentionmt*  (videl*) 
pro  omntboa  tal*  caibombua,  ^ital*  ibi  importai* 
et  induct*  fbrent  ab  et  poot  pnmnm  diem  Maii, 
mikmmo  sexcentesimo  et   aentuagvaimo,   ct 
ante  ricesimnm  qoartnm  diem  Junii,  milieainu 
aexcente8im<>  aeptnageaimQ  aeptimo,  solut*  fbrCt 
pro  qnalibet  celdar*  sen  tonna  mde  duos  aolidoa 
qhra  imposition*,  dnodeeim  demur*  pro  oeldar* 
sen  tonna  per  pneri*  actum  pro  re-vdi6c«tioae 
civitat*  London  appnnctnat*  solvend*,  et  pro 
oraoibiis  tol*  carbonibiis,  que  ibidem  importat* 
el  induct*  forent  ab  et  pest  prvdict*  vicesinuim 
quartum  diem  Junii,  milleaimo  aexcenteaimo 
Miptoagenmo  aeptimo,  et  ante  prvd*  vieesimum 
nonum  diem  SepCemhris,  milleaimo,  aexcente* 
aimo  ocfeogesimo  septimo,  solut*  fbrent  pro  qna- 
libet oeldar*  sive  tonna  inde  tree  sohdos ;  et 
iidem,  Tigore  actus  prad*^  forest  collect*,  Icn^* 
et  solut*  in  tali  forma  et  roodo,  in  omni  et  qoo- 
libet  reapectu,  pront  in  et  per  prad*  priorem 
actom  fnit  limitat*  et  appunctuat*  pro  coltee- 
tione  et  leratione  debit*  duodeciin  dcnnr*  ptt 
celdar*  sire  toima  caibonimi  impoait*  per  pno- 
pradS  ^  ottct  d  qtwawnt  p»- 
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lotatS  aathoritalS  diMotioiies,  et  piovubQ<  in 
▼d  per  pr«d^  priorem  actum  mentionatS  vel 
prons*  pro  levatkme  et  coUectioiie  inde: 
OmneMiae  qoidein  demur*  sic  recipiendS  super 
49omput'  praed'  respeotivsrsdn  impositions  seu 
earum  luterius  de  tempore  in  tempus  forent 
solut*  in  receptu  Camera  civitat*  London,  et 
ibinde  forent  emanat'  et  solut*  secundum  dt- 
rectionem  et  appunctuatioii'  prad'  actus  de 
anno  vicesimo  secundo  supnidicto,  et  non  aliter ; 
et  prsd*  Camera  ciyitat*  London  staret  et 
onerat*  foret  cum  toto  resid<  denar*  praed'  ibi- 
dem solutS  qui  non  sic  enuinat'  forent  et  soiut'. 
£t  ulterius  inactitat*  hiit,  quod  omnes  et  quae- 
libet  summa  et  summae  monet%  quae  levat* 
foret  super  reception*  separal*  etrespectivarum 
imposition*  praedS  sire  per  U^i*  additional- 
debit*  in  casu  concealameni*  inde,  prout  per 
praed*  priorem  actum  appunetuat*  fuit,  ibret 
oocupat*  et  disposil*  modo  et  forma  sequen* 
(vidd*)  una  quarts  pars  omnium  denariorS  quae 
ab  et  pos£  praed*  primum  diem  Maii,  miilesimo 
sexoentesimo  et  septuagesimo  et  ante  praed ^ 
vicesimum  quartum  diem  Junii,  millesimo  se^c- 
centesimo  septuagesimo  septimo,  forent  levat*, 
aivesolubil*  super  reception*  pned*  imposition* 
duorum  solid*  pro  qualibet  celdar*  vel  tonna,  carr 
bojium,  seu  in  casu  cooceaIament*inde,  ut  prie- 
forfor,  foret  occupat*  et  disposit*  pro  et  ecgasa- 
tisfactioQ*  pro  fundis  eztraposit*  et  occupat*  pro 
amplificationestratarum,  confoction*  wbarforum 
et  portuom,  publicorum  meiocatorum  locqrum,  et 
aliorum  pubucorum  usuum,  tam  in  actu  ill*, 
quam  in  actu  praerecitatS  mentionat*»  etap- 
puiictoat*,  et  quod  una  medietas  omnium  denar*, 
qui  ab  et  post  ricesimum  quartum  diem  Junii, 
milesimo  sekcentesimo  septnagesimo  septimo, 
forent  levat*  seusolubil*  supef  pried*  impoeit^ 
trium  solid*  pro  celdar*  vel  tonna  carbonum,  de 
tempore  in  tempus  foret  occupat*  et  disposit* 
pro  satisfoctione  pro  fundo  extraposit*,'  et  oc- 
cupat*, ut  praefertur,  et  tal*  al*  pubhcis  usibus  et 
proposit*,  qual*  in  actu  ill*,  et  in  actu  pneredtat* 
i'uer*  mentionat*  et  appunetuat*,  prout  per 
eundttP  actum  de  anno  vioesimo  secundo  su- 
pradicto  (inter  al*)  plenius  liouet  et  apparet. 
Etprasd*  Attora*  dict*.Dom*  Keg^  nunc  ge- 
neral*, qui,  &c«  pro  eodem  Dom'  Hege  nunc 
ulterius  dicit,  quod  nrtute  actus  illius  iidem 
Major  et  Communitas,  ac  Cives  civitat*  London 
pned*,  ante  oonfoctionem  eft  publicationem 
legii  pned*,  scilicet,  prime  die  Sq»tembris,  anno 
regni  dicti  Dom*  R«gis  nunc  vicesimo  sexto  su- 
pndictQ,  apud  London  prjed*,  in  parochia  et 
warda  prsd*,  habuer*  et  reoeoH'*  pro  debifo  et 
rectiffaH  praed*  de  duobus  solidis  pro  qualibet 
oeldat*  sire  touna  carbonum  in  civitat*  London 
sire  portum  ejusdem  iqiportat*,  ingent*  dena- 
riorum  summam  ad  proposita  pr«d*.  £t  ul- 
terius idem  Attorn*  Dom*  Reflps  nunc  general*, 
qui,  &c.  pro  eodem  Dom*  liege  nuno  dicit, 
quod  lda|or  et  Communitas,  ac  Cires  ciritat* 
London,  absque  aliquo  jure,  titulo,  sire  autho- 
/ita^*  quibttsouaque,  pramissis  praed*  nonob* 
Stantibus,  praod*  die  J  oris,  sciUceC,  pned*  de- 
cimo  septimo  die  Septembris,  anno  xegni  dictj 


eorumCommuA*  Concilioadtanc  tent*  in  camera 
Guildhall  ciritat*  London  praed*,  rideUcet,  in 
parochia  sancti  Michaelis  Bassishaw  London 
insimul  assemblat*,  focer*,condider*,  et  publica- . 
.?er*  praed*  legem  jier  ipsos  de  facto  inactital*, 
pro  leratiooe  separal*  denar*  summar*  praed*,  de 
omnibus  subditis  ac  lisreisDom*  Regis  nnncy 
tam  liberis  quam  non  llberis  bominibus  civitat* 
praed*,  etaliis  eaitranetsad  publica  mercai*  in- 
fra civit*  prwd*,  tent*  acceden^  cum  victual*  et 
provisionibus  suis  ibidem  vendend*,  ac  easdem 
separal*  denar*  summas,  sub  solo  colore  et 
praetextu  legis  praed*  sic  per  ipsos,  pro  eorum 
privato  lucro  et  commodo,  illegaliter  fod^,  «t 
absque  aliquo  alio  jure,  titulo,  sire  autlioritat* 
quibuscunque,  per  prcd*  spatium  septem  an- 
norum  post  prted*  decimum  septimnm  diem 
Si^ptembris,  anno  ricesimo  sexto  supradicto 
prox*  sequen*,  etamplius,  apud  London  prae^'t 
m  parochia  pr«pdS  de  omnibus  diet*  Dom*  Kegia 
jigeis et  sulxlitis  ad  pned*  publica  meroata,  per 
totum  tempus  pned*,  infra  civitat*  pned*  tent*, 
cum  victual'  et  provisionibus  ibidem  rendeQ4' 
accedentibus,  cxeger*  et  lerarer*,  et  exi^  et  le- 
vari ftpcer',  et  deuar*  ifi*  ad  eomm  propnos  usua 
conrerterunt  et  disposuerunt,  in  subversion* 
boni  regiminisetgubemation*  civitatia  praed*,  et 
in  meguum  oppression*  et  depauperation*  om- 
nium dicti  Dom*  Regis  nunc  Jtgeorum,  ad 
mercata  presd*  cum  victualibus  et  provisionibus 
suis  acceden*  et  renien',  ad  grare  dampnum  et 
nocumentom  omnium  ligeorum  et  subditorum 
dieti  Domini  Regis,  in  augmeotatipn*  preciorum 
omnium  rictual*  et  prorision*  in  mercata  praed* 
vendit*,  ac  in  dicti  Domini  Regis  nunc  et  co* 
ronae  sute  Regiae  exhaeredationem  manifos* 
tam,  ac  contra  <idi|c*  in  ipsis,  ut  corpbre  oor« 
porat*  et  politic*,  per  Dom*  Regem  ac  legea 
hujus  regni  Angl*  reposit*,  prout  praed*  At- 
torn* diet*  Dom*  R^s  nunc  generalis  pro 
eodem  Dom*  R^^  nuno  superius  replicando 
aliegarit;  absque  hoc,  quod  praed*  Major  et 
Communitas,  ac  Cives  civitatis  London,  a  tern-' 
pore  ciyus  contrar*  memoria  hominum  non  ex- 
igit,  habuer*,  sen  habere  consuerer*  tolnet*, 
ratas,  sire  denar*  summas  per  ipsos  M^orem  et 
Commiinitat*  ac  Cires  cintat*  praed*,  superius 
nipposit*  tore  per  praefot*  legem,  sire  ordina- 
tion* praed*  assess*,  et  in  certitudinem  reduot% 
prout  per  placitum  ipsorum  Miuoris  et  Com* 
munitat*,  ac  Cirium  ciritat*  London  praed*  su« 
perins  rejnngendo  sapponitur.  £t  hoc  idem 
Attorn*  General*  pro  eodem  Dom*  Rege  nunis 
parat*,  est  rerificare ;  unde  et  ex  quo  iidem 
Major  et  Communitas,  ac  Cires,  libei'tat*,^pri-^ 
rileg*  et  franchise  praed*  fore  de  seipsis  cfirpn9' 
corporat*  et  politicum,  ex  causa  praefi*  foris« 
fecer*,  idem  Attorn*  General*,  ut  prius,  pro 
eodem  Dom*  Rege  nunc  pet*  judicium,  et  quod 

Cted*  Major  et  Communitas,  ac  Cires  ciritat* 
^  ndon  praed%  de  praemissis  oonrincantur,  po 
de  libertat*,  porileg*  et  irancbis*  ill'  abjudicentur 
etexdudantur,  &c. 

£t  quoad  placitum  prsfat*  Majoris  et  Com- 
munitat*  ac  uirium  cirit*  London  praed*  supe- 
rius   r^ungendo  placitat*,  quod  resid*  prad* 


I>oair*  B4^  nunc  vicesii^o  sexto  inpnSiet*,  in  I  placiti  pnafot*  Attorn*  g«ienJ*,iu  assign*  fori*- 


IMitf',  lit  pftfrartiif )  su]^cnds  i6|Mic4InI6  pw* 
cfM«  Mem  Attorft*  ditil*  Dotal*  Rcgk  irane 
CCfMra',  pfolHMMHio,  <|QomI  Bred*  proropitio 
aieti  Myrliamenti  per  praAt^  Jlooi*  Hegetn  foil 
piN>  airenis  neoenar*  et  iirgmtibu*  cmn, 
DOBumet  iitilHalein  didi  Dom*  Rcfit  et  reinii 
Mil  cvocernen*,  et  secundum Tertni  et  tndubhst* 
p'rcrog;ttiYun  et  poCestatem  didi  Dou'  R«gb 
nunc ;  et  per  ewuiem  proro|^»lioiiem  proeeciitio 
poUicn^Qstitittregni,  et  prepentionk  (Angl* 
t^mtiktiuf  Prttvisiatu)  rmetmu*  pro  onner- 
▼«tion<  dict<  Dom^  Heins,  et  ryan  sttbaitomni 
Protestatttiuni,  noii  recepissent  ob^trurtiooeni 
(AQ|{i*  intemipium)  prontper  petitkmem  pned* 
per  rotft  et  flumoia  prsfat*  Miyorit  et  Com- 
mmiitat*,  ac  Cimm  ctritat*  prad*  in  dicto 
ComlDttni  Coneilio  aaaemblatS  sic  ut  prcfertar 
MdinaC*  false  et  malitioie  allegatar  ;  pro  pk- 
oito  tameo  idem  Attorn*  general*  pro  eodem 
IXmi*  Rege  nunc  die*,  quod  placitura  pnelat* 
MfQork  et  Commnait*,  ac  Cinum  tiritat*  Lon- 
don prad^  superiua  rgungendo  in  ea  parte  pla* 
citat*,  matenaipie  in  eodi;m  content*  numme 
soffioieB*  in  kge  exifltunt  ad  ipaoa  Mojorem  et 
Gommtinit*,  acCires  eivital*  pnrd*  ad  damand* 
libertat*,  prirfleg^,  et  ftandik*  przd%  fure  de 
aeipak  corpus  eorpont*  et  poliucum  in  re, 
Acio,  et  nomine,  per  nomen  Majork  ct  Com  • 
mtin%  ac  C*if  ium  dv*  London  pned*,  ac  per  idem 
nom^tt  pladt*  et  implacit*,  reap*  et  rrsponderi, 
irihi  aJlocand*,aen  a^judicaiid*  manuten*.  Qnodo; 
Ipse  idem  Attom*  gener*  ad  pkcitum  ill*  modo 
H  forma  pred*  placitat*  pro  eodem  Dom*  Reg* 
tinnc  neeewe  non  habet,  nee  per  legem  teme 
fenetm' aliquo  modo  reapondere.  Kthoc  idem 
Attorn*  did*  Dom'  R^^  nunc  general*  pro 
ekdemDom*  Rege  nunc  paral*e8t  ▼eri6care. 
IJnde  pro  defectu  snIRcien*  pkdtl  Ipsomm 
M^jotk  et  Communitat*,  ac  Civium  dviut* 
nrisd*  in  ban  parte  idem  Atloiii*  dicti  Dom* 
Kegk  nunc  genemt*  pro  eodem  Dom*  R^^ 
bunc,  tit  prius,  pet*  judicium,  et  quod  pra^* 
Major  et  Commniutas,  ic  Cirea  dntat*  London 
prtod*  de  prsmisak  coavineantnr,  et  de  libertat*, 

K'rileg',  et  franch*  111*  adjudicentur  et  exdu- 
itnr,  &e. 

Etprad*  MifOr  et  Commimitafl,  ac  Cirea 
civit'  pnrd*,  quoad  tooration*  In  Ic^e  prslat* 
Attorn*  die*  D«m*  Regk  nunc  generalk,  quoad 
prvd*  pkcHom  ipsor*  Mqor*  et  Communitat*, 
pe  Cirium  dTitid*  London  snperius  fejungendm 
pladt*  onod  prsd*  i^sid*  pr«d '  pbelli  die*  Attorn^ 
general*  in  al^gu*  fonslbciur*,  ut  prvfertur, 
fmperiaaVeplSeandopkdlat*,  cocouoipsi  suffix 
den*  matemm  in  toe  in  eod*  pndto  aoo  ad 
ipaoa  Maiorem  et  Uommunitat*,  ac  Civea 
rrrital*  London  ad  damand*  jircd*  libertnt*  pri- 
?{|eg<,  dfranchk*  fiire  de  aeipak  uimm  coipus 
tfot^^omt*  K  nottticmn  in  re,  Ibcto,  et  nomine, 
per  Mnften  MAjor*  et  Osmmnnitat*,  ae  CInnm 
<iiit^  Lnlidett,  ae  ner  idem  nomen  ]fkdtare  et 
vrnplacnaii,  rebpondete  ne  rasttooden  per  ipsoa 
anperiusdamat*,  ek  aUocaw  ct  idjndicand* 
'iaanntenend*  superins  aHegmyfiS  qnam  ipk 
nam*  Uttut  rerllleare,  qnam  qnid<  materiam 
br«d*  Attom*  dk*  DMik*  Rngknnnc  geneial*, 
||P4M)dflm  Dom*  Rege  )Mn«didl^  nee  ad 


dlqoilit*  reapond*  and  n 
onmino  reeuaat,  nt  prins,  pet*  judMnm.  Mdr 
quod  libenm*,  prhrileg*,  «k  fhrnehia*  111*  ak  <c 
sneccsaorlbua  auk  deiuctpa  alketntnr  et  ai^ft- 
dicentnr,  et  qoad  ipal,  qoand  ptiemiaa*  81*,  ak 
bar  CBi*  dimlttantur,  4tc. 

fit  qnoad  pned*  pkoiT  prsad*  Attorn*  Dam* 
Regk  none  general*  pro  eod*  Dom*  Hagei 
quoad  conlbction'  at  pnbKealkni*  kgk  pfn  le» 
f  atione  denar^  de  person^  ad  publics  merenttt 
intra  cirit*  prad*  lent*  cum  victual*  et  pratiai^ 
onibus  ibidem  %«>mmd«  aceeden*,  ae  exaetiaii* 
d  lemtion*  hnjosmodi  denar*  snpavlua  lieri  aop- 
posit*  superius  nrjuuffend*  pladtats  iidem  Mi^ 
et  Coromuniias,  ac-Cirea  dnt'  pned*  (ol  pikia) 
diciint,  quod  Mayor  et  Comrounitas,  ae  Crrea 
drit*  Limdon  prad*  a  tempore  oiyuB  oosrtrar* 
memor*  horn*  non  exiatit,  habuer*,  et  babeia 
consuerers  rationabiH  tolnet*  ralaa,  sire  dennr< 
suminasdeomnibuBpersi»n*ad  mensat*  pr«d* 
cum  rirtnal*  ct  prortsion*  ibidem  Teneno*  to- 
nend*  pro  siallk,  slationibus,  et  al*  aocommodn- 
tion*  per  eas  pro  rendition*,  ezpoaitione  hmtt»» 
nsodi  victual*  et  proTision*  in  mercal*  ill*  haaitS 
et  de  boc  non*  se  auper  patriam. 

Bt  pned*  Robertna  Sawyer  Mil*,  Atlani^  die* 
Dom*  Regk  nunc  general*,  <|oi  pro  ead*  Dom* 
iiegein  bae  parte  aequitur,  die*,  quod  |dndl«m 
fwM*  prafat*  Major*  et  Commonitat*,  ae  Ckium 
dvit*  London  prad*  aonerius  repdlaado  pin- 
citat*,  materiaque  in  eoo*  content*  mtnos  auli« 
don*  in  lege  exiatnnt  ad  ipaoa  Makr*  et  Com- 
munitat', ae  Ciresdvit*  praed*  ad  ckmaad*  li» 
bertat*,  privikg*,  et  ttnndik*  praed*,  fyf  de 
sdpsk  unnm  corpus  corporat*  et  poUtieum  in 
re,  fbcto,  et  nomine,  per  nomen  Major*  et  Com« 
munitat*,  ae  Ciriimi  dviiat*  London  pned*,  ae 
per  idem  nomen  plncttare  et  Implncitari,  respon- 
dere  et  reaponderi  aibi  allooand*  aeu  adjudicnild* 
manmenend*,  ad  miod  quidem  pkdtum  modo  et 
Ibnna  praed*  plaoial*  idem  Attwn*  die*  Dooa* 
Regk  ttttuc  general*  neccma  non  babet,  nee 
per  legem  tenna  tenetnr  ahqno  modo  fespnn 
dera  pro  ao*  quod  ildero  Mayor  et  Commnmlan, 
floClToa  drit*  praed*  non  ostender*  quanta  vd 
qnnlin  Iblnet*,  rains,  aive  denar*  snmmas  iidem 
M^jor  ct  Communiias,  ac  Cirea  efvit*  LoiMion 
praed*,  a  tempore  eujua  contm'  memof*  ho* 
minnm  non  ekistit*,  habuer*,  nee  allegmvet' 
Mod  Ipn  unquam  hibuer*  tolnet*,  rat*,  ahre 
Mar*  aummaa  per  ipaos  superius  suppaah^ 
ibre  per  legem  Otaam  praed*  (bra  rediiet*  in  oar* 
dtndinmt;  et  boc  idem  Attorn*  die*  Dom* 
Regk  nunc  general*  pro  eodem  Dom*  Rege 
pant*  est  Yeiificare;  unde  pes  ddectu  aat- 
liden*  pladii jiraed*  in  bae  parte,  idem  Attotn* 
die*  Dom*  Kegk  nunc  general*  pro  eodem 
Domino  Rege,  ut  prina,  |iet*  jndidnm  tt-qnemi 
praed*  Mqjor  et  Commmiitas,  ao  Civea  •ektal* 
London  praed*  de  praamias*  praed^  in  pincir' 
praed*  oonTincamur,  et  de  libertat*',  pdvilcg*, 
et  francbk*  uh*  supradict*  penitaa  eadndanlw 
et  abjudieentur,  &c. 

Bt  pned*  Mqfor  et  Commumtaa,  ac  Cma 
ekiim*  London  pned*  petunt  bocntiam  inde 
Inttiloqnend*  coram  D«m*  Rege  Wfaa  in 
ocub*  snadi  Hikr*,  nfaicnaqiie,   4co.  d  «k 
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eoooeditiir.  UaaB  diM  dat<  M  pnefiit' Attorn* 
4w<  Dom*  RaKlt  naoc  generais  te.  Etpmil' 
Attorn*  tic*  lloni*  Ri^  muio  gtMml*»  qui 
pmeod*  Dom*  (lege  m  bae  parte  lequhiir, 
qwiod  pUMitum  pnmt*  Mojorio  ot  Coiimmi^ 
tstS  a«  Civlnm  ciTifat*  LondoB  pmd*,  ^ood 
libertolS  pririleg*,  es  franchis*  prw*  per  ipooa 
saperioB  ckiiMl*)  Videlicet,  ipaoa  habere  Viee* 
oom*  dvir  at  (toio*  ciTil*  LoDdon,  el  Vioeooin* 
com*  MIdd*,  et  nomiiiate  et  eligcie  ex  setpns 
Jna/I  peraon*  fbi«  Vic*  cirit*  praadS  et  com*' 
^Qadem  dvit*,  et  Vic*  com*  Blidd*^  ac  ill*  sic 
nomjnat*  et  elect*  praeficere  et  conatituere  Vic* 
eivit*  med*,  et  com*  ^ludem  civit*  et  Vie* 
com*  Midd*  ac  at  Vic*  civit*  praed*,  et 
com*  ejnadeiD  ctTit*,  de  axeoation*  et  re- 
lorn*  euiuium  brevium,  billarura,  et  praecep- 
tonifll  Dom*  Regis  pro  administratione  jus- 
tiliaa-  infra  civit*  piaed*,  et  com*  ^nadem 
cifrit*  ezeqnend*  et  fbciend*  quae  ad  ofiicium 
Vic*  iadend*  pertinent,  etadfaciend*  et  exe- 
quead*  omnia  et  singiila  alia  iniVa  dvit*  praed*, 
el  com*  ejusdem  civit*  quae  ad  offlcium  Vic* 
ibidend*  pertbwnt,  ac  ut  Vic*  com*  Midd*  pro 
eodem  com'  deaervitur,  ac  omnia  brevia,  bilfas, 
et  praecept*  Dom*  Regis  infra  com*  Midd* 
pravM*,  pro  administratione  et  executione  jus* 
tieiae  itadem  exequend*,  et  retom*  iude  faciend* 
qoae  ad  offidmn  Vic*  faciend*  iiertinent  supe- 
ritts  pkdHit* ;  necnon  quoad  placitom  ptaeiat* 
Ms^  et  Commnnitat*,!  ac  Civium  civitat* 
liondon  praed^,  quoad  libertat*,  pririleg*,  et 
francbis*  per  ipsos  superius  clamat*,  videlicet, 
Majdr  die*  civitat*)  et  hujusmodi  Alderman* 

S'loadem  dvitatis,  <|ui  officiam  Majorat*  dvit* 
I*  ausdnuclr*,  ac  mde  fner*  dimissi,  ac  tres 
Alderman*  senior*  dvit*  praed*  qui  diutius  in 
«>fiie*  Alderman*  civit*  praed*  steter*,  et  onus  et 
ofBcbim  Muorat*  civit*  praed*  non  sustinuer*, 
fore  Jufttic*  Dom*  Regis  ad  pacem  infra  dvit* 
praed*  conaervand*,  ac  ad  session*  pads  et  pla- 
dta  coronS  scilicet,  tal*  piadta  coron*,  qual* 
JuBtio*  D«im*  Regis  od  pacem  conseTvand*  as- 
sign* l^time  tenere  possent  infra  eand*  ctvitat* 
Imnd*  ac  ad  omnia  felon*,  riot*,  rout*,  et  con- 
renlioul*  illiciC*  infra  dvit*  praed*  inqiiirend*, 
andiend*)  etterminand*  supemis  placttat*,  idem 
Attoni*  die*  Dom*  Regis  nunc  general*,  qui  pro 
eodem  Dom*  Rere  in  bac  parte  sequitur,  petit 
uHenns  liceoe*iirae  inter  elMuend*  coram  Dom* 
R«ga  usque  octab*  sancti  Hilarii,  et  ei  conce- 
ditiirf  &c.  Idem  dies  dat'  est  praefat<  Majori 
et  Commonttat*,  ac  Civibus  civitat*  London 
praed*,  &o.  Et  quoad  matertam  in  lege,  unde 
tarn  praed*  Attorn*  die  Dom*  Regis  nunc  grae- 
nd*,  qaam  praed*  Major  et  Communitas,  ac 
CHves  dvitat*  praed*  posuer*  se  in  judic*  cur* ; 
Bed  quia  cur*  die*  I)om*  Regis  nunc  bic  de 
Jodie*  sue  de  et  super  praemissis  reddcnd'  non* 
dum  adVisatur,  dies  inde  dat*  est  tam  pmet'at* 
Roberto  Sawver  Mil*,  Attorn*  die'  Dom*  Regis 
nunc  general*,  qui  pro  etC"^  Dom*  Rege  in 
hac  parte  aequitur,  quam  pi  ^u*  Miuor*  et  Cora- 
nuMlBtS  ai)  Civibus  dvitat*  London,  &c.  co- 
ma Dom*  Rage  in  pmed*  octab*  sancti  Hilar*, 
Hkksmque,  /bo.  de  Judic*  suo  inde  audieiid*,eo 
food  cue  D«tt«  Regis  hieiiowliim,&c. 


Ad  qWD  qdidea  eetrii*  aandft  Hiar^ 
bqm*  Rcge  apod  Weatm*,  van*  tam  prae6t< 
Robertna  Sawyar  Mi&*t  qm  seqailw«  %c.  qamn 

Cied*  Mqior  et  Cemmwulas,  ae  Givaa  dvilBl* 
adoB  praed*,  per  Attsm*  sunm  praad*.  ISX 
pned*  Mi0ar  et  CommMiiitaa,  ae  Gcraa  %Mam 
London  pned*,  ex  quo  vpsi  wtSoanat  nmlsi  ism 
in  k^  in  plaeilD  SOD  maed*  saperiuaie|»aJlaido 
placilat*  ad  ipspa  Mijorera  et  Cemmnnitat*,  aa 
Cives  dvitat*  Lsndoii  ad  clamaad*  libertat^^ 
privileg*,  et  fhmcbis*,  fore  de  sripsia  umu 
corpus  corporal*  el  noliticum  io  re,  ftda*  el 
nomine,  p<nr  somen  Midoris  et  CkannniiBlat*) 
ac  Civium  dvitat*  London,  ac  per  idem  Donaitt 
placitare  et  impbMatari,  respondeia  ac  raspoiH 
deri  per  ipaos  superius  damal*,  eia  aHocand*  ei 
adjodicand*  uumutenend*  auperlus  sdlegavor*, 
quam  ipn  parat*  sunt  veriAcara;  quam quiden 
materiam  praed*  Attorn*  die*  Dom*  ReffM  auaa 
general*  pro  eodem  Dom*  Rege  bob  dedic*,  see 
ad  cam  aliquabt*  respond*,  sad  verificadon*  ill* 
admittere  omnino  recusal,  ulinrins,|iet*  judto*^ 
et  quod  libertat*,  privileg*,  et  lraBch»*  ill*  ek  el 
succeasoribus  suis  in  pCTpeluum  deiiicepa  alio- 
entur  et  adjudioentur,  et  quod  ipn,  quoad 
praemiss*  ill*,  ab  bao  cur*  dinuttaBtur,  te« 
Et  praed*  Attorn*  die*  Dom*  Re^  nunc  g«» 
neral*,  qui  pro  eodem*  Dom*  Rege  in  hae  paita 
sequitur,  quoad  exit*  praed^  int*  praed*  Dam 
Ripens  et  praefbt*  Major*  et  Communitat*,  to 
Cives  dvitat*  London  per  patriam  triaod*  sih 
perius  junct*,  et  quoaa  hbertai*,  privile|g«,  aC 
francbis*  praed*  per  ipsos  superius  damai*,  vi-* 
delicet,  ipsos  babem  Vic*  civ-^*  et  com*  dnt* 
London,  et  Vic*  com*  Mid*,  et  nominate  at 
eligere  ex  sdpsis  duaa  person*  fora  Vie*  eivil* 

Kraed*,  et  Com*  c^usdem  dvit*,  acVic*csea< 
lidd*,  ac  illas  iio  nominal*  et  elaot*  praeAoera 
et  constitnere  Vic*  civit*  praed*  eteom*  ejuadem 
civitat*,  et  Vic*  com*  Midd*  ae  ut.  Vic*  civk* 
praed*  et  Com*  ejusdem  dvil*  et  execntiao* 
et  retom*  omnium  brevium,  biHaram,  et  prae* 
oeptor*  Dom*  Regis  pro  adminlatmiioBe  j«a« 
ticiae  infra  dvit<  praed*,  et  com*  ejusdem  dvil* 
exequend*,  et  faeicnd*  quae  ad  offidumVia* 
faciend*  pertinent,  acad  tadend*  et  csequettd* 
omnia  et  singuU  al*  infVa  dvit*  praed*  et  eoaa* 
ejt'isdem  dvit%  quae  ad  offidum  Vic*  fiMStend* 
pertinent,  ac  ut  Vic*  com*  Midd*  pro  eodem 
com*  descrvitur*,  ac  omnia  bicvla,  billas,  et 
praecept*  Dom*  Regis  infVa  eom*  Midd*  praed* 
pro  administratione  et  executione  iustidae  fbl-> 
dem  exequend*,  et  return*  inde  raciend*qnae 
ad  offidum  Vic*  faciend*  pertinent  superius 
placitat*,  necnoa  quod  libMtst*,  privil^,  el 
liranchis*  pcripvos  superius  clamat*,videlio^, 
Majorero  die*  civitat*,  ct  bujusmodi  AMerman* 
ejusdem  dvitat*,  qui  offidum  Mi^orat*  dvitirt« 
ilKus  sustinuer*,  ac  inde  iuer*  dimissi,  ae  traa 
Alderman*  sen*  dvitat*  praed S  qui  diutiua  in 
ofiidcr  Alderman*  dvit*  praed*  steter*,  et  anna 
et  offidum  Majorat*  dvit*  praed*  non*  ausd*- 
nuer*,  fore  Justidat*  Dom*  Regis  ad  pacem 
infill  civit*  praed*  conservand*,  acadseasiott* 
pacis  et  placita  coron*,  adlicet*,  tal*  pladtt 
coron*,  qual*  Justic*  Dom*  Regis  ad  paM| 
conaenraQd*  assign*  legitbtie  tenere  pevfll 
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faftm  eg&dan  dnt*  teMnd',  m  ad  anuiia  MmS 
Ml',  HNit«,  et  ooD?coiiGiil«  lUkit*  infim  cint* 
pmd*  iaqiartDdS  aodinidS  eC  teniiiiMui4^  •«- 
MriM  phcilat*  die*,  quod  ipte  pro  eodcm  Dom* 
Kflge  in  ea  parte  uheriiis  proaeqni  noo  ruJt 
vwraa  piMlat*  Majorem  el  ConuiiuiiitatS  ae 
Givva  eivitat*  London  waed'. 

ldeoeona'qoodpr»&t*BlyretCominiinita»| 
ae  CivvactTitat*  Lolidoo  prad^^  quoad  exit*  int* 
ptsd'  Dom'  Refreok,  el  pne&t*  Majorem  et 
Cooiniiiniiat*,  ae^Cires  ciTitaf  London  prad', 
Bcr  petriam  tiiand*  mperitis  juncC,  et  qooad 
Itbertarj  privileg',  et  frmncfak'  prcd«  per jnaoa 
anpemisclaniat*,  videlicet',  ipaos  babeve  Vice- 
eam*  civit*  et  com*  civit«  Laudon,  et  Vic*  com* 
Midd*,  et  nominare  et  eii|pere  ex  seipaii  duaa 
fmtmm  lore  Vic*  cirit*  prad*  et  com*  ejuideai 
civil*,  et  Vic*  eom*  Midd*,  ao  ill*  nc  nominal* 
aleleei*  pnefioere  eC  oonstituere  Vic*  civil* 
Mad*  et  com*  cfuadem  civil*,  et  Vic*  com* 
Midd*,*ac,  u«  Vic*  com*  civii*  pned*  el  com* 
t9ii8dem,ad  execution*  el  retom*  omnium  bfe- 
vium,  billarana,  et  prasoeptor*  Dom*  Hegia  pro 
ndminiarralione  juatitie  infra  civil*  pratd*  et 
cam*    ejuadem  civit*,  exeqnend*  el  taciend* 
«w  ad  offioinm  Vic*  faciend*  pertinent,  ac  ad 
ncieiMH  et  exeqnend*  omnia  et  singula  al*  infra 
cavil*  prsd*,  el  com*  ejnadem  civital*,  qiur  ad 
cffidom  Vio*  iiMnend*  pertinent,   ac  ut  Vic* 
cam'  Blidd<  pro  eodem  com*  deaervitnr*,  ac 
coMiia  brevia,  billaa,  et  prasoepta  Dom*  Regis 
infin  com*  Midd*  pnod*,  pro  adminiatntione  el 
cUBCtttionejualit&B  ibidem  exeqnend,  el  retoro* 
mde  faciend,  qme  ad  offieinm  Vic*  faciend'  per- 
tinent aoperiua  pbuatat*,  necnon  quoad  Ubeiial*, 
privilege  et  fnncbis*  per  ipaoa  auperius  cla- 
mat*,  vid^ieet,  Majorem  die*  civil*,  et  hu^us- 
modi  Alderman'  mnadem  civital*,  qui  officmm 
lliyorat'  civil*  ill'  sustinuer*,  ac  inde  foer* 
diflaissi^  actrea  Alderman*  aen*  civil*  pned*, 
qui  dintiua  in  oflir*  Alderman*  eivital*  pred* 
•leier*,  el  onua  etoffioium  Maiorat*  civit*  pred* 
non  attstinoer*,  fore  Justiciar*  l>om*  Regia  ad 
pncem  infim  dvit*  unedici*  cooservand*,  ac  ad 
aeasioB*  pads  et  pladta  coron*,  scilicet,  lalia 
pladta  coron*,  qual*  Juslic*  Dom*  Regis  ad 
pncem  eonaervaad*  assign*  legifime  tenere  pos- 
dm  infra  eandam  cirii*  tenoid*  ac  ad  omnia 
Mon*,  riot*,  routS  el  convenlicol*  illidi*  intra 
dvit*  pned*  imiuirond*,  audiend*,  et  tmninand* 
nupcnua  pladlat*,  earn  inde  sine  die,  salvo 
jure  Dom*  Re^ts,  m  al*,  Sec.    £l  quoad  die* 
aeparri*  malenas  in  lege,   undo   lam  pned* 
Attorn*  die*  Dom'  Regis  none  generals  quam 
prcd*  Bligor  et  Communitaa,  acCivfs  dvital* 
pnad*,  poauer*  ae  in  judic*  cor*,  sed  quia  cur* 
die*  Dom'  Begia  nunc  bic  de  judic*  suo  de  el 
auperpneBHsa*  reddend*  nondum  advisatur,  diea 
inde  dal*  est  lam  preflil*  Roberto  8awyer  Mil*, 
Attorn'  die*  Doniini  R^s  nunc  general*,  qui 
pro  eodem  Domino  Rtge  in  bac  parte  seqiii- 
tiir,^aam  pr»d*  M^ior*  et  OMnmuftilal*,  ae 
CiviMis  dvitat*  London,  Sec,  coram  Domino 
Regc  a  die  Faadue  in  quindecim  dies,  ubi- 
cannoe, '^.  de  jodicio  suo  inde  audiend*  «eo 
miod  cur'  die*  Domini  Rom  bic  nondum,  &c. 
Ad  qoem  quid'  qmnden'  nacbs  coram  Do* 


BBinn  RcM  apod  Wealm'  ven'  tarn  pffmlaf 
Robertna  Sawyer  Mil'»  Attorn'  did*  Doniini 
Regie  nwic  nneral*,  qui  pro  eodem  Dom^ 

R^  in  bac  piute  aeUtarT  yiikn  VmS^ 
Mw^or  et  Communitaa,  ac  Civil'  London  prnd* 
per  Attorn*  snom  ptvd*,  aed  quia  cor*  die* 
Domini  Reps  nunc  bic  de  jodido  ano  do  et 
super  pnemias*  reddend*  nondum  ad  viaatiir, 
diea  inde  ulterior  dat'eattam  pndat*  Hoberm 
Hawyer  Mil*,  qui  aequitur,  ^c.  quam  pr«fti' 
Mqion  et  Communiiat*,  no  C»rib*  dviint', 
London  pned'  coram  Donuno  Rq^e  in  nsaliii* 
Nanctae  Trinital*,  udcuaque,  dec  de  judidn 
suo  supcrindc  audiend',  6te.  co  ouod  cur*  Do* 
mini  Kegi*  hie  nondum,  &c.  Ad  quod  quideaa 
eraatin*  ttendns  Trinitat*,  coram  Domino  Rega 
apud*  Westai*  ven*  lam  prnrfat*  Robeitua  Saw- 
yer Mil*,  Atiom*  Domim  Regie  nunc  geneiml*, 
qui  pro  eodem  Domino  R^ge  in  bac  parte  ae» 
quitur,  quam  prsd*  Mqjor  el  Commimilaa,  ac 
Cives  dvit*  London  prcd*  per  Attora'  ^nm 
prsd* ;  el  idem  Attorn*  die*  Domini  Regie  pro 
eodem  Domino  Rege  pet*  judic*  venua  prufd* 
Major*  et  Communiial%  ac  Civea  dvit*  Landon 
pned*  in  pnemis*  reddend*,  i|Mod  die*  bbertai', 
priiileg*,  el  franchis*  fore  de  sdpoia  umuii^ 
corpus  corporal*  el  pobticum  in  re,  fiicto,  et 
nomine,  per  nomen  Maporia  et  Communitat*» 
ac  Civium  civital*  London,  ac  per  idem  nomen 
pladtare  et  impladtari,  reapondere  et  ration- 
deriper  ipaoa  superius  clamal*,  capjantnr  in 
roanus  Domini  Regis  nunc,  aup*  quo,  pro  eo 
quod  videtur  cur*  bic,  quod  pridat'  MJtfor  et 
Commnnitas,  ac  Civea  dvit*. pred*,  foriifecer' 
Domino  Regi  nunc  libertal*,  privilqj^,  d  Inn- 
chia*  pmd*,  ob  causae  in  replicalaooe  pne&f 
Atlom*  general*  auperiua  apecificat* ;  ^uodque 
pladta  prefat*  Mniona  el  Communital*,  ac 
Civium  dvitat*  London  pned*  suuerius  r^un- 
geodo  el  rcpdiendo  in  ea  parte  pladtat*,  ma* 
teriaque  in  eiadem  ^ntenl*,  minua  sufficicn'  et 
iuvalida  in  lege  exislunt  ad  pmdudend'  diet' 
Dom*  Regem  a  foribliMrlur*  pmd*,  aut  ad  ipaon 
Majorem  et  Communitai*,  ac  Civea  dvit*  piwd', 
ad  demand*  libolal*,  privileg*,  et  francbia' 
pned',  sibi  allocand*  el  Myudicand',  manutcr 
nend*,  maturaqiie  deliberatione  auperinde  pnus 
habit*. 

Cons'  eat,  quod  libertaf ,  privikg',  et  frmn* 
cbia*  pned*  fore  de  adpaia  unum  corpna  cor- 
poral* el  uolitioum  in  re,  facto,  et  nomine,  per 
nouten  Mqjoris  el  Communitai*,  ac  Civium 
dvit*  London,  ac  per  ideqi  nomen  pladtare  et 
implacttari,  respoodereac  respond^,  per  eoa- 
dem  Mqjorem  el  Communitai*,  ac  Civea  dvif 
London  pnrd*  vuperius  damalS  capianti^  et 
seisianlur  in  manus  Domini  Regie,  at  ^uod 
pmiaf  Mqjor  et  Communitaa  ac  Civea  civif 
London  Pfvd*,  capianlur  ad  aatialadend*  die* 
Domini  Regi  de  fine  suo  pro  usurpalione  libtf^ 
tat*,  privileg*,  et  franebis*  pned*. 


"  This  judginent  waa  given  in  IMS,  bat  nn 
execution  e«'er  issued  ;  and  it  appeara  by  the 
statute  of  9  W.  and  M.  St  1,  c  8,  dtber  thai 
Ibe  city  continued- in  tbcactnalcojpy meat  t|f 
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Hidr  fttochises  in  tb6  same  maimer  as  if  no 
judgment  had  been  fiven,  or  that  a  new  charter 
oonrerring  eifher  the  saniie  or  aimilair  privi- 
leges had  been  granted  by  Charles  the  second 
or  James  the  secohd. — In  the  1  W.  and  M. 
an  act  passed,  by  which  it  was  enacted,  that  if 
any  person  then  having  any  office  or  employ- 
XfkcoXy  civil  or  military,  should  neglect  or  refuse 
to  take  the  oaths  thereby  appointed  to  be 
taken,  in  such  manner  as  by  that  act  is  di- 
rected, before  the  1st  of  August,  1689,  the 
office  or  employment  of  every  person  so  n^- 
lecting  or  r^usins'  should  be  void.<^In  1690, 
the  statute  of  2  W.  and  M.  st.  1,  c.  8,  was 
made,  by  which,  after  reciting  among  other 
things,  *  That  jtidgment  had  b^n  given  on  an 
infomftiion  in  the  n^tnre  of  Quo  Warranto, 
exhibited  in  the  Court  of  KingVbench  against 
the  mayor  and  commonalty  and  citizens  of 
tiie  city  of  London,  that  the  liberty,  privilege, 
and  franchise  of  the  said  mayor  and  com- 
monalty and  dtisens,  being  a  body  politic  and 
corporate,  should  be  seized  into  the  king's 
hands  as  forfeited  ;' '  it  is  enacted,  *  That  ue 
■aid  judgment,  and  all  and  every  other  judgr- 
ment  gfiven  or  recorded  in  the  said  court,  tw 
•eiziug  into  the  king's  hand  the  liberty,  pri- 
vilege, or  franchise  of  the  mayor  and  common- 
alty and  citizens  of  the  city  of  London,  «f 
being  of  themselves  a  body  politic  and  corpo- 
rate, ^.  shall  be  reversed,  annulled,  and  made 
Toid.' 

"This  statute  abrogates  any  charters  that 
may  have'  been  made  and  granted  to  an^  per- 
sons constituting  the  corporation  of  the  city,  or 
any  of  the  fraternities  within  it ;  but  ratifies 
all  proceeding  in  law  or  equity  under  such 
new  charters,  indemnifies  the  persons  and 
officers  acting  under  them  ;  confirms  all  leases 
Tnade  under  proper  restrictions,  and  the  free- 
dom* of  every  perron  obtained  in  any  of  the 
companies  in  tfi'e  interval  between  the  judg- 
ment and  the  reversal ;  directs  that  all  the  an- 
nual magistrates  then  actually  in  office  shall 
continue  till  a  new  election  of  such  annual 
magistrates,  the  time  for  which  is  appointed 
by  the  act ;  but  if  no  new  election  should  take 
place  at  that  time,  directs  that  they  shall 
continue  till  the  ordinary  and  customary  time 
for  elections,  when  all  officers  and  magistrates 
fiball  be  chosen  as  usual  \  and  enacts,  *  That 
all  officers  and  ministers  of  the  said  city,  that 
rightfully  hold  any  office  or  place  in  the  said 
city,  or  liberties  thereof,  or  in  the  borough  of 
8ottthwark,  at  the  time  when  the  said  judg- 
ment was  given,  shall  be  confirmed  and  shall 
have  and  enjoy  the  same  as  fully  as  they  held 
them  at  the  time  of  the  said  judgment,  except 
such  as  have  voluntarilv  sunrendered  any  such 
offioe-or  place,  or  have  oeen  removed  for  any 
just  cause.'  Then  it  enacts  that  all  persons  so 
to  be  restored  and  continued  shall  take  the  oaths 
appointed  to  be  taken  by  1  W.  and  M.  next 
term  af^er  suck  restitution. 

'^  The  session  of  parliament  in  which  the 
St.  1 W.  and  M.  was  paasedi  b^gaa  ISth  df  Fe- 
inrdaiy,  1088. 


*<  Sir  Jaines  Smith  was  an  alderraai|  of  the 
city  at  the  time  when  this  jud^ent  was  given, 
in  the  Quo  Warranto ;  he  did  not  take  the 
oaths  prescribed  by  this  statute  before  the  Isft 
df  August,  1689 ;  for  whi3h  reason  he  wai 
in  point  of  fact,  removod  from  the  office  of  al* 
dennan  by  those  who  exercised  the  fuBotions 
of  the  GorpdratioQ)  as  it  seems,  some  time 
before  the  statute  for  reversing  the  judgment* 
In  consequence  of  that  statute,  sir  Jamea 
Smith,  in  1691,  brought  a  mandamus  to  be 
restored. 

<*  The  defendants  returned,  «  That  sir  Jamer 
Smith,  on  the  13th  of  February,  1688,  was 
one  of  the  aldermen  of  the  city  of  Londoo,  to 
that  place  and  office,  before  ttiat-  time,  My 
elected  and  ]f  referred,  according  to  the  cnstem 
of  the  said  city,  and  from  the  sakl  13th  of  Fe* 
bruary,  1688,  to  the  Ist  of  Aoffnatfollonrinif^ 
remained  one  of  the  aldermen ;  but  that  at  any 
time  before  the  said  1st  of  August  he  had  not 
taken  the  oaths  prescribed  by  1  W.  and  M .  but 
to  take  die  same,  before  the  said  Ist  of  Au*- 

rt,  bad  altogether  neglected  ;  whereby,  and 
^  rirtue  of  the  said  act,  the  said  office  became 
void  ;  and  that  die  said  sir  James  Smith,  at  any 
time  after  this  neglect,  was  never  elected  into 
the  office  of  one  of  the  aldermen  ;  aAd  there- 
fore they  could  not  i-estore  him.' 

*<  Though,  in  this  return,  no  notice  is  takes 
of  the  judgment  against  the  city,  yet  the  effect 
of  the  latter  was  made,  at  first,  the  principal 
subject  of  discussion.  The  obligation  on  sir 
James  Smith  to  take  the  o^s^  it  was  said^ 
depended  on  the  question,  *  Whether-  he  -wa*? 
^an  aMerman  at  the  time- when  Ihe  statnte've* 
quiring  them  was  nnde  V  If  he  was  an  aMer* 
man,  the  defendants  had  returned  a  good  eauae 
for  not  restoring  him.  If  he  was  aot  an  aldei^ 
man,  then  he  was  not  bound  to  take  the  oathe 
before  the  1st  of  August,  168^  and  ceose- 
quently,  by  virtue  of  the  act  for  revernbg  tlie 
judgment  against  the  city,  he  was  intitM  te 
rpassume  the  office  he  had  heM  before  that 
judgment  was  pronounced.  But  this  ouestioDy 
whether  he  vras  an  alderman  or  not,  denended 
on  the  effisct  of  the  judgment:  if  by  that  the 
corporation  was  dissohrM^  he  was  not  an  al* 
derman  at  the  time  when  the  oaths  were  to  be 
taken ;  if  the  corporation  was  not  dissolved,  he 
was  an  alderman,  and  o^ght  to  have  taken  the 
oaths;  not  having  taken  them,  he  was  re« 
moved  for  just  cause,  and  consequently  was 
within  the  exception  of  the  act  for  revcning 
the  judgment. — But  after  the  case  had  beea 
argued  several  times,  it  was  discovered,  thitt 
no  notice  being  taken' of  the  judgment  in  tiie 
return,  the  former  could  not  be  consideied  \0f 
the  Court,  and  that,  had  the  act  for  the  resti- 
tution of  the  city  not  been  made,  the  only  ques- 
tion would  have  been  on  sir  James  Smiths 
neglect  to  take  the  oaths.  But  this  act  being> 
a  general  law,  the  Court  were  bound  to  tak« 
notice  of  it,  which  they  aotuaUy  did,  and  made 
the  question  of  sir  James  being  an 
or  not,  depend  net  on  the  effiMst 
meat  as  rally  entered  OB  the 


wiietlMr  a  cogporrtiOB  eoukT  be  ^a^ved  h^ 
jiM%«ttt  for  A  roifeitiire,  the  Coort  aU  agried 
Ikat  k  migbt*  though  they  diilmd  as  to  the 
^ffoper  fiirni  ef  auch  a  judgumt.  They  all 
amed*  bowefer,  that  it  was  net  disenlt ed  by 
tCeJadgoftcat  as  reeked  io  the  act;  which  was, 
•That  the  Itber^,  franchise,  and  privilege  of 
the  cky  cf  Lewioo,  being  a  body  pobtic,  4cc. 
ahonhTbe  seMEcd.'  Heee  the  wora  *  of*  bung 
owitlied  before  the  word  *  being,'  the  judgneni 
was  not  against  the  corporate  existence  uf  the 
ekv,  b«|  ^^■'t  ^be  ftsnehisos  k  ciuoyed : 
and  BoU  said,  *  That  aoorporation  might  siah> 
aist  after  its  franchises  were  taken  away;  for 
that  tbow  were  not  essential  to  it,  but  only  a 
privilege  apprrtaining  to  it ;  that  the  essence 
of  a  corporation  was  to  niake  by-faiws,  and 
goveMi  their  esembcrs,  whiefa  thev  might  do 
Sioiighlhrir  franchises  were  seised.*'*  9  Kyd 
p.  61 9. 

See  thb  Case  of  sir  JamM  Smhh  in  4  Mod. 
5t.  1  fk^vt,  263,  974.  Carth.  917.  Skin. 
t^S,  S}0,  319.  HoH.  168,  310.  19  Nod.  l7. 
IfVemidne,  p.  511,  gives  the  Return  to  the 
Mandamus  as  follows : 


JUafidasmf  fro  fimitli. 

• 

naqMNM^  M^joris  et  Aldermanor'  civitat' 
London  mfranoniinat*  hoic  farevi  patrt  in 
quadam  8chedal<  huic  brevi  annexe 

Mos  M^  ei  AMeniMn*  civkai*  London 
■swwiisrimiB  I>e«A*  R^  ct  Domino  R^ne 
Cwx*  ipaer*  lle|[ii  et  Ref^ine  ceiam  ipssi 
Rege  ct  R^nn  hamillmie  oertificamus 
sniod  Jaeobna  fttanith  Miles  inbrevi  hnic 
Sohndnl'  anan*  nominal*  tertio  dedmo  die 
Febniarii  Amm  Dom*  miDesimo  sexcente- 
sNBo  4MtQgesiaH>  octavo  ftik  un*  Ahksinan* 
civii*  prsd^  ad  loeom  eioflldui*  iOndseeund' 
«oninetiid<  eivital^  attMnnc  debite  electoaet 
iHbctns  St  ab  eodem  decimo  tertio  die  Fdbru- 
arii  Aimo  Domini  mlUesimosexcenteaimD  octo- 
■esimn  octavo  anpmdieto  usque  ad  primum 
mem  Augnstituncpiox*  sequen*  ac  on'  AUcr- 
Juan*  civit*  pied*  remansit  sk  et  continuavit 
QuodqueprcM'  Jaeabus  Smith  tempore  edioonis 
•njasdam  Aetus  lad*  m  Buiiamento  Dom* 
RMsetDom*  Kcginenunc  tent*  apud  Westm* 
in  Oom*  Midd*  Anno  Re^  ani  primo  ecilieet 
4d^  die  Febr*  Anno  Regm  sui  pruno  Intitulat* 

*  An  act  for  abrugalmg  of  the  oaths  ofttu|»remacy 

*  and  AUegianoe,  and  sppointin({  other  oaths*  et 
jMHitimie  extunc  ns^;  pred*  pnmu*  diem  An- 
^liBti  Amio  Dam*  1689.  pred*  locnm  ct  officio* 
im*  Aldcrmanor*  civit'  pred*  babuk  et  occupavit 
Quodq;  prod*  Jacobus  Smith  ad  slignod  tem- 
MS  ante  prad*  primom  diem  Aogusti  Anno 
2>om*  miUesimo  sexeentesimo  ootogcsimo  nono 
anpradielonon  eepit  sacr*a  Anglice  *  did  not  lake 
Ibto*^*  per  euodem  Adbai  apptmcluat*  fove 
e^dead*  sod  sscr^a  ill*  eapare  ante  pied*  pvimn* 
JJMJUlgViti  Amo  Dom*  Inillesimo  sescente- 
^■M^esimo  noim  eypradicto  |wnitna  omMi  t 
'^^Bwt  p«r  qpod  vlgave  actNo  p'd*  fwd* 
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olfiein*et  locum  oninsAldsmaaor*crrital*  pent? 
nemtas  vacuum  de  venit  Qaodq^  prod*  /aoobtta 
amith  ad  aliquod  teo^us  poet  omission*  et  ne- 
glect* prtd*  non  friit  elect*  in  offidn*  un*  Al- 
demuuior*  civit*  nred*  Et  ea  de  causa  noe  pre- 
fat*  Hiyor  et  Aldermani  ilium  pied*  Jaoobum 
Smith  in  hicum  'sive  offidu*  pred*  restimcre 
nonpossomns. 

Respoos*  Mi^ior*  Aldermanor*  et  oiritaf 
London. 

The  Afguments  upon  this  Retna  fie  in  Brst 
Show.  963,  and  4  Mod.  d3.  It  was  adjudged 
a  good  Return,  end  the  Court  would  not  giaqt 
any  persmptory  Mandamus. 

Tramaine  also  gives,  p.  512,  theiolhwring 
Return  of  the  Mayor,  6(r.  of  Loudon  to  a  Man- 
damus gianted  in  the  Case  of  sir  Jaoah  Ed- 
wards: 

jlfserftfstMf  pro  £dwiffds. 

Res|ionB*  Midoris  et  AMennanor*  civiiai* 
London  Intranonunat*  hnic  breri  patet  in 
quadam  Schedul*  huic  brevi  annex*. 

Nos  Mqidr  et  Aldenomu  civitat*  London  aa- 
renissimis  Dom*  Rsj^  et  Dom*  Regine  in 
Cur*  ipsor*  Dom*  R^gis  at  Dom*  Regine  comm 
ipsis  Rege  et  Regina  apud  \¥.  humlYKnMtcarti* 
ncamiis  qd*  per  quondam  Actum  in  Parlia- 
meoto  ipoop*  Dom*  Regis  et  Dom*  Rttfine  nunc 
anud  Westm*  in  Com*  Alidd*  vioaah^o  die 
Martii  Anno  Regni  oui  aecundo  tent*  edft*  et 
pvis*  intitulat*  *  An  Act  lor  reveising  the  ji|i|g- 

*  ment  in  a  Quo  Warranlo  against  the  Ci^  of 

*  London,  and  for  raatoiing  the  City  of  Londop 
'  to  its  antient  rights  and  pnvilms'  redtan*  qiwd 
cum  quoddam  Judiciu*  reddit*  luiaset  in  Cur*  de 
Banco  Regis  in  vel  oiicaTcrmin*  Trin*  A**trio8- 
stmoquinto  Re^i  nup*  Regis  Caioli  secundi 
sup*  quadam  iolonaatione  io  natum  beavis«ie 
Quo  n  amnio  Aojg^ice  *  inthenatuieof  aQao 

*  Warranto'  exhibita  in  dicta  Cur*  vemna  Mi^ 
rem  et  communitat*  ac  dves  civitat*  London 

er  quod  libertaa  privileg*  et  franchea*  diomr* 
lyoris  et  eommunitat*  ac  civiu*  eiostan*  cor- 
poris politic!  et  rorporati  seisit*  eaaaot  in  mamis 
Regis  ut  Ibrisfact*  Et  in  (antum  quod  dictum 
Judiciu*  et  process*  sup*  inde  ftienmt  et  fuiesent 
illegalia  et  arliitrar*  £t  per  eo  quod  ■ustuiatio 
dactor*  Majoris  et  conwiunilatis  ae  dviu*  anti- 

J|ui«  libertatib*  sma  de  quibus  ipai  de  prii  at' 
uittent  plurimum  tendebat  pad  et  bono  stahli- 
mento  Aoglicc  Seitleaunt  hujus  R^gm  per 
eundem  Actum  declarat*  et  inactitat*  fuit  authe- 
ritate  «)usdem  Parliamenti  quod  dictum  Judic* 
redditu'  in  dicta  Cur*  it  Banco  Reps  in  dido 
Termino  Trinitat*  Anno  36  Regni  dicti  nup* 
Regis  Caroli  secundi  vel  in  aliquo  alio  tennino 
et  omne  et  quodbbet  ahud  Judiciu*  raddit*  sou 
recordat*  in  dicta  Cur*  per  seixaad*  AngUoe/er 
Hizing  in  manus  dicti  nuper  Reg^  liberuo* 
privil%*  vel  franchea*  M^onaet  comwuaitat*  ac 
civiu*  dvitat*  T^mdea  emstfu*  de  aaipais  corpus 
eorpaititom  et  pobtieum  pat-  noman  Hiyods 
et  commuiiital*  ac  driu*  dvitar  JUttofI  9^ 
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dem  cintat*  deb*e  elect*  et  p*fect*  t\iis«et' 
Quodq;  pred^  Jacobus  Edu  ards  sic  un*  Alder-* 
manor^  ciritat*  prod*  nt  prefctiur  existen*  jjost 
reddicunem  Judic*  preil*  et  ante  ediconem 
Actus  pred'  scil't  decinio  octavo  die  Octobris 
Anno  Dora*  millesimo  sexcentesirao  octogfesimo- 
octavo  libere  et  voUmtarie  sursum  reddidit  pred** 
officia*  suu'  unius  AMermanor*  civitat*  pred*" 
quodq;  postea  et  ante  etlic6n*  Actus  pred*" 
scil*t  decinio  nono  die  Octobris  Anno  J>om* 
luillesimo  sexcentesimo  -octogesinio  octavo 
Quidam  Thomas  Lane  Miles  ciris  et  liber 
homo  civitat*  pred*  in  pred*  officiu*  unins  Al- 
dermanor*  civitut*  pred*  in  loco  pred*  Jaoobi 
Edwards  deb'o  mooo  secuod*  consuetud*  ejus- 
dem  civitat*  elect*  et  p^fect*  fuit  et  officiu*  illud 
semp*  abinde  hucusque  exercuit  et  adhuc  exer- 
oet  et  tempore  edicunis  Actus  pre<)'  fuit  et 
adhuc  existit  unus  Aldermanor*  civitat*  pred* 
in  loco  pred*  Jacobi  Edwards  qui  officiu*  in*  sto 
ut  prerertur  sursutn  retldidit  Quodque  pred* 
Jacobus  Edwards  ad  aliqaod  tempus  post 
sursum  rcddition*  fact*  non  fuit  elect*  m  locora 
sive  officiu*  unius  Aldermanor*  civitat*  pred* 
Et  ea  de  causa  Nos  Mi^or  et  Aldermani  ciWtat* 
pred*  predictam  Jacobura  Edwards  in  locum 
seu  omcin*  unius  Aldermanor*  ctvitat*  pred* 
restttuere  non  possumus. 

Respons*  Majoris  et  Aldermanor*  civitat^ 
London. 

Tremaine  likewise  gives,  p.  51^,  the  follow^ 
ing  Mandamus  and  lletum  m  the  Case  of  sir 
\ViUiam  Pnti^anl.  [See  a  Jleport  of  a  Trial 
between  him  and  PapUloD,  a«o.  1684,  iathi* 
CoUectioD,  i>i/ra.] 

« 

Mandamui  pro  pRrrcHARD. 

.  Willielmus  et  Maria  Dei  Gra*  Angfie  Scoti« 
Franc*  et  Hibemie  Rex  et  Regina  fidei  defens*, 
&c.  Majori  et  Aldermanis  civitat*  nostre  Lon^ 
don  salutem  Cum  sup*  vicesimu'  sextum  diem 
Mail  Anno  Dom*  inillesimo  sexcentesimo.  et 
nonagesimoaJiquls  Major  Civit*  London  secutid* 
provision*  in  quodam  Actu  in  presenti  P&Hia- 
mento  inchoat*  et  tent*  apud  nestm*  in  Com* 
nostro  Midd*  vicesimo  die  Martii  Anno  Re^ 
nostri  secundo  intitulat*  *  An  Act  for  reversing 

*  the  Judgment  in  a  Quo  IVarranto  against  the 

*  City  of  London,  and  for  restoring  the  City  of 

*  London  10  its  ancient  Rights  and  Priviles^es,* 
edit*  et  p*vis*  nou  iiiit  elect*  Cumq;  ctiam 
Wniiehnus  Pritchard  Miles  tempore  qno  Judic* 
sup*  information*  in  natura  de  Quo  Warranto 
exhibit*  in  Cur*  Dom'  Regis  Caroli  secuu4* 
nup*  R^is  Angl*,  (!fcc.  coram  ipso  nup*  Rcge 
Et  in  pred*  Actu  Pailiament*  rocuUoDat* 
reddit*  fuit  scilt*  Term*  Sancte  Trin*  Auno 
Regni  dci*  Dom*  nostri  Caroli  secund^  nupet 
Re^s  An^lie,  <Scc.'  tricesimo  quinto  fuit 
Major  civit*  London  pred'  secund*  con- 
suetud*  civit*  pred*  debite  elect*  et  p'fect*  Cum- 
que  etiam  idem  Willielmus  Pritchard  in  de- 
tectu  election*  Maoris  civit*  London*  pred'  vice- 
simo sexto  die  Mali  Anno  Dom*  1690  existen* 
ut  p*fertur  Major  civit*  pred*  tempore  reddi- 
c6ms  Judic*  pred*  Vuiute  pred*  Actus  FartSt^ 
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illad  nomen  placitare  et  implacitari  respondere 
et  responden  vel  in  quibuscnnque  raodo  vel 
▼erbis  tale  Judicin*  intratfim  fuisset  fuit  esset 
et  per  eundem  Actum  fnitreversat*  adnullat*  et 
▼acat*  ad  omnia  intentiones  et  proposita  que- 
CBoque  Et  quod  vacat*  Ans^ice  Vacate*  intra- 
rentur  sup*  Kotulis  dicti  Judlc*  per  vacatione  et 
reFerstttione  ejusdem  congruent*  Anglice  uc- 
eordingiy  Et  ulteritts  per  eimdem  Actum  de- 
darat*  et  inactitat*  fuit  autboritate  pred*  quod 
Major  et  communitas  ac  cires  ctvitat*  London 
valerent  et  possent  imperpetuum  extunc  postea 
remanere  continuare  et  esse  et  prescribere  fore 
oorpus  eorporatum  et  politicmu  in  re  facto 
et  nooiiiie  per  nomen  Majoris  communitat*  et 
civia*  civit*  London  Et  per  ill*  nomen  et  omnia 
'quelibet  al*  nomen  et  nomina  incorporationis 
per  quod  vel  per  que  ipsi  ad  ahquud  tempus 
ante  pred*  Judiciu*  incorporat*  fiiissent  sectare 
placitare  et  implacitari  respondere  et  respon- 
den sine  atiqua  seisura  vel  adjudicatione  An- 
glice Forejud»er  dictor*  franches*  libertat*  et 
privileg*  vel  existen*  inde  exclus*  vel  amot* 
Anglice  ousted  per  vel  sup*  aliquo  p*textu  ali- 
cmtis  fbrisfactnre '  vel  malegestnre  Anglice 
Mtdemeanoftr  ad  aliquod  tempus  antetunc  vel 
extunc  postea  fieri  committi  vel  p*mitti  Anglice 
suffered  Et  quod  dci*  Major  et  communitas  ac 
tnves  d^cte  civitat*  valeredt  et  possent  ut  per 
legem  debuernnt  pacifice  habere  et  gaudere 
omni(^  et  singula  eor*  jura  dona  chartas  con- 
cessiones  libertates  privileg* '  franches*  con- 
suetud*  usuag*  constituc6nesprescripc6nes  im- 
mimitates  mercata  deb*a  Anglice  Duties  tolneta 
terras  tea*ta  tetus  et  hereditamenta  quecimque 

3ue  legitime  habuissent  vel  habuissent  legale 
us  titulum  vel  interesse  de  in  vd  ad  tempus 
recordacdnis  vel  reddiconis  ejusdem  Judio^  seu 
ad  tempus  vel '  tempore  dictar*  p'tensar*  fbris- 
facturar*  Et  per  eundem  Actum  ulterius  in- 
actitat* fiiitauthoritatepred*  qd*  onmes  officiar* 
et  ministri  dicte  civitat^  qui  juste  Anglice  right- 
Jvllv  tenuissent  aliouod  officiu*  sive  locum  m 
pred*  civitat*  vel  libertatihus  ejusdem  vel  in 
ourgo  de  8outhwarke  ad  tempus  quando  Ju- 
diciu* pred*  reddit*  fuit  per  eundem  Actum 
oonfirmai*  fuer*  haberent  et  gauderent  eadem 
in  tarn  amplo  modo  quam  ipsi  eadem  tenuissent 
tempore  reddic6nis  Judic*  pred*  (exceptis  talibus 
4|ual*  voluntarie  sursum  reddidissent  aliquod 
hnjusmodi  officiu*  sive  locum  vel  remoti  fuissent 
pro  aUqua  jiista  cansa^  Et  quod  quelibet  p*sona 
que  post  dictum  Judic*  redditu*  elect*  admiss* 
et  locat*  fuisset  ia  aliquod  officiu*  sive  negotiu* 
Anglice  Employment  infra  prod*  civitat*  sup* 
mortem  sursum  reddition*vel  amotion*  Anglice 
Removal  ut  p'fertur  prior*  officiarior*  esse  et 
per  eundem  Actum  fuit  confirmat*  in  dicto 
officio  vel  negotio  suo  et  haberet  et  gauderet 
eodem  in  tam  pleno  et  amplo  modo  quam  si 
fuisset  admiss*  vel  locat*  in  eodem  secundum 
sntiquas  consuetudines  dicte  civitatis  prout  per 
eundem  Actnm  plentiis  apparet  Quodque  m- 
iranominat*  Jacobus  Edwards  tempore  reddi- 
conis Judic*  pred*  fidt  unus  Aldermanor*  pred' 
Civitat*  London  Ad  quod  quidem  officiu*  et 
locam  ipse  antetabc  sectiiid^  coniuetud*  ^jus- 

*  YOU  VIII, 
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trm  SflpliiiMBM  Saade  Trin*  prax*  futar*  hoe 
b'rc  nobs  tunc  reroillen*  T.  J.  Uolt  apud  Mil^ 
apud  W^Mtm*  8  die  Jul'  Aum  Bc^  oostn 

MCtipdo. 


iMDl'iiiloco  el  oKxM  M^  cinlal'  pred' 
donee  nova  eleelio  talis  oflicaar*  aecund*  anti- 

Sum  Qima  el  ooosuetud*  dnl*  nred'  fad* 
■el  cse  et  coBtinnaie  debel  ac  licel  idem 
VilUelmiw  Pritohard  pred<  96  die  Mau  £t 
abinde  kucoaq;  pant*  fuil  ct  oblolil  super 
IP  fiMCipcre  offic*  pred'  M^or*  mttat*  pi«d* 
el  offidu^  pred^  exeroere  el  exequi  el  cor- 
ma  vobia  aeu  aKijiio  realnim  aacr'm  auu* 
eerporal*  M lyor*  cintat*  pted'  in  ea  parte  prea- 
land*  eC  incombea'  prestare  oblalit  voa  tameii 
quifras  bi^iMnodi  aacr'ro  M^oc'  eiril'  fred* 
admioifltnie  de  Jure  pertmel  ■acr'm  iU<  eidem 
Willielmo  adoiiiiiftrare  aeu  lU*  de  eodem  Wil- 
lielmo  Pritchard  recipere  renuiatni  vel  aaltem 
^ua  dekittf  distuKstis  m  ipaiue  WiUielmi  Prit- 
ebaid  dampnu*  oon  modicum  el  graramen  et 
Hatua  sui  leaioa*  maaifeetam  sicut  ex  querela 
•ua  aocepiiiuis  Unde  nobis  snpplicavit  quad  sibi 
de  remedio  oon|fruo  in  bac  parte  p'nderi  fa- 
ceremuB  Noa  igitur  p'fai*  Wuliebno  Pritcbard 
plen<  eloelerem  Justic*  fieri  TolenI'  in  bac  parte 
«il  est  justnm  vobia  el  cuilibel  vcalntm  manda- 
mus sioul  al*f  vobis  aumdaverimos  quod  sacrum 
fwed*  per  Mi^jor*  einl^pred*  in  bae  parte  prea* 
lari  consoel^  piedido  WiUielmo  Pritcbard  Bfa* 
jar'  cirit*  London  pred<  Virtme  pred^  Actus 
Parliament*  ul  p^fertur  oominuat*  administrate 
el  enndem  Willielmnm  sic  nt  p^fertur  in  officio 
in*  continuat*  ad  officio*  et  locum  Mqjor*  cint* 
London  prod*  sine  dilatione  admittal  vei  causam 
aebis  iaae  in  eantvarin*  aif^ificel*1ie  in  Testro 
Medu  qnerd*  ad  noe  p^eniat  ilerat*  El  qua- 
Bt*  boe  pTBoept*  nestnHU  execut*  fnerit  oenslsre 
fte«  nobis  apud  Weafem*  die  Marlis  pra«  pool 


ASTEY. 

Nos  Bfqior  el  Aldeman*  HrH*  Lendcm  ae« 
rsnissiniis  Dom*  He^  ei  Dem*  Re^ptie  inftn* 
script*  humAHmc  certMearoas  quod  in  «t  snpet 
infrdmenlional*  90  diem  Maii  Anoo  Dwn*  109Q 
iniVa  specifioal*  qoidam  Tbomas  TOkington 
Miles  deb*o  modo  ae  seoand*  prsvisionem  in 
stalnto  infra  spec*  elect*  fbit  in  loenm  el  ofieiitf 
Mqior'  ciritat*  London  pred*  ac  in  prod*  locmn 
et  ofBcium  postea  sciht  secnnd*  die  Jmnti  km 
ult*  patent*  legitime  jurat*  et  admits*  fciC  et 
officio*  et  looum  ill*  extunc  bncnsqae  cxereuil 
et  adbuo  exeroet  sicut  de  Jure  debuit  el  debel 
Etea  de  causa  8acr*m  inftvoeripl*  per  Ma^ocena 
civil*  pred*  in  bae  parte  prestan  oonsnel*  failVn* 
nominal*  Wtlfiehno  Pntcbani*  M3«  nteini* 
strar*  seu  ipsom  WIHtehmim  Pritcbard  in  Kh 
cum  aive  offictu*  Majoris  cvril*  pred*  ndmstlcrs 
non  posaninus. 

Kespons*  Major  el  AMsmaii*  ciTk*Londaib 

I  know  not  oi  any  printed  report  of  Ike  ar* 
siunents  or  judgment  upon  eitber  of  Ikean 
YftilM  of  Mandamus  and  Kdam,  in  tke  Casea 
of  sir  Jacob  Edwards  and  sir  Wm.  Pritebaid ; 
and  Mr.  Dealtry,  wbo  baa  been  so  obli|[iag  an 
to  aaarcb  the  veoorda  of  prooeedinga  a  Ikn 
court  of  Ring's-bencb,  fiom  the  time  wkc« 
the  wriu  iwoed  to  tke  end  of  Trinitr  Term, 
3  Will,  and  Maiy,  informs  me,  tkat  be  deed 
not  find  any  aocounl  of  fiMitker  prooaadiny 
upontkem.  / 


fteinarks^'  on  Mn  Wilmer^s  Homine  Replegjando,  and  the  Quo 
Warranto  against  the  City  of  London.  By  Sir  John  Havlea^ 
Solicitor  General  in  the  Keign  of  William  III. 


ms  Proaecntion,  tkougk  it  was  but  criminal 
and  not  capital,  did  as  much  ftuscbirf,  as  it 
atruck  a  terror  into  all  Grand  Juries,  as  any  the 
before  mentioned  msHers ;  and  it  was  by  the 
Homine  Replegiandof  iwued  out  against  nim. 
As  ior  the  infbrmatiett  against  bim,  J  aball  my 
nothing,  because  the  injustice  of  both  will  ap- 
«*■  ■■  » 

^  See  the  Remarks  at  the  end  of  the  Cases 
nf  Fitxfaarris,  CoDedge,  and  k>rd  Shaftesbury, 
pp.  4S9,  r95,  and  83S,  of  this  Tolume. 

t  In  relation  to  the  proceedings  against  WU- 
more,  the  fbnqwiog  particulars  are  ffiYen  in 
NarcifBUs  Luttreil^  MB  **  Brief  Historical 
Relation  of  State  Affiurs,"  in  the  Libcwy  of 
Att  Souls' codege: 

**  1689,  May.  BIr.  John  Wiknore  karing 
kidnapped  aboy  of  ISyearsof  age  to  Jamaica, 
n  Vl'iit  de  Homine  R^legiando  was  ddirered 
to  the  akeritfb  of  London  i^^ainsl  kirn ;  after 
an  aliaa  and  a  planeay  and  amerdanietita  on 
^lein  ibr  not  vetunung  it,  the  court  of  Kii^'s- 
kmpok  granted  an  attachment  againBt  the  mo- 
4ft  mteaa  Ibey  mada  a  ratuni  ^jf  aufik  4  day ; 


pear  in  tke  discourse  of  tke  first.  Bfr.  Wil- 
roer  kad  sent  a  boy  beyond  ssa  by  agmsBBcn^ 
as  Mr.  Wilmer  said,  wnetber  true  or  not,  aa  In 
thtt  matter  is  nol  material;  a  Homine  Rejd<y*» 
ando  isgianled  against  Mr.  Wihner  mr  tkl^  al 
wkooa  prosecution  is  nol  material:  for  aii|r 
person  upon  suggestion,  backed  by  anaflidaTit, 

aod  aocoidingly  tkey  did  make  an  '"ff'^^'vpitff* 
return  by  tke  day,  vis.  a  *  non  eel  inrentus;,^ 
but  the  ootut  being  moved  the  10th  against  tke 
said  return,  gran^  tbem  some  amall  time  ta 
make  a  better  return  or  else  an  attachment  | 
but  they  having  since  returned  cUmg^tut  t^^ 
on  which  a  capns  in  Withernam  is  issued  out 
against  the  said  Wiknore ;  kulitisaaidkeak* 
aoondsasyet 

^The  23d  was  a  trial  at  tke  KitM^^s-kendk 
bar  upon  an  indictment  against  Mr.  John  Wil* 
more,  Ibr  spiriting  or  kidnapping  away  a  young 
boy  under  tke  age  of  13  yean,  called  Rickani 
Sivitor,  and  senomg  bim  lo  Jamaica ;  tke  jmy 
was  a  very  good  one  nHumed  out  of  the  eoiuiljr 
oflLeBli  (CowitBttiaHiagainiikiBiiMin 
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mjr  1kf««  k'  M(iil«4.  The  AevUTwoiild  hsf« 
TCtomcd  OB  tte  writ,  that  the  boy  ww  wntbr 
kiimni  •Mement  and  ooDMut  with  Mr.  Wil- 
ner ;  whlob  ratom  was  not  allowed,  and  the 
■htriia  were  told  that  they  nmat  either  retam 
tkmf  had  riyleried  this  bov,  and  thev  nuat 
hare  him  in  oonrt,  or  e^ae  they  woidd  be  hud 

to  BfOveAat there waamgeDeral Mich  atrade 
«9  Mdaaoptng  or  sptritiDg  away  children ;  and 
#iat  he  did  beNere  there  had  been  above  500 
Mnt  away  in  two  years  at  ChiiaHMis  last ;  then 
that  Bl^.  Wilmere  had  been  a  practiaer  of  that 
4nMle$  and  fMrlicalarly  bad  aent  away  tbia 
^hild  to  Jamaica  by  one  captain  Jonea,  master 
ef  a  ship;  thai  he  owned  he  had  aent  away  the 
diikl  heUgre  the  lord  mayor,  when  anmrnonbd 
Mbne  him  by  the  parent  ef  the  child,  and  that 
if  diey  would  net  be  content  otberwiae,  he  said 
they  ahonld  haye  their  child  asfain  if  they  wookl 
imy'him  what  he  had  cost  him,  viz.  5/.  his 

Eaamge  thither;  9/.  in  dethes,  and  about  6/. 
e  weald  eeat  lidm  home.  Theae  thinea,  Aec. 
were  aeTeralty  attested  against  him  by  3ie  pa* 
rents  of  the  ehild,  and  the  wateraMui  that  car- 
med  him* 

^  Ob  the  other  side,  Mr.  Wihnereti  wit- 
aemea  varffeA  on  hia  behalf,  that  the  ehild  was 
^ery  wtflmg'  to  -m  with  him,  as  waa  roanileat 
when  he  oflferei  to  nvt  him  away,  the  bey 
cried  and  said  he  would  apo  with  him  or  with 
another;  tiiat  he  boond  himsdf  apprentice  to 
IVilmore  yoluntarily  at  Cranaend,  m  the  pre- 
senee  of  ^  mayor,  (who  testified  the  same 
thing')  and  had  left  the  counteqiart  of  the  in- 
denture in  hisiiand,  which  was  read  in  court ; 
that  he  thought  he  had  done  a  yety  geod  act 
of  charity,  harin^  bound  him  to  n  carpenter 
there,  and  so  provided  fbr  him  better  than  the 

farents  coidd.  Then  the  Lord  Chief  Justice, 
Pemberton]  summed  up  the  evidence,  speak- 
ing yery  wen  agamst  the  horrid  practice  nf 
kidnapping  chfldmi,  and  1«A  the  matter  very 
plain  to  the  jury  if  they  beliered  the  witneaaea, 
fN»  that  the  jury,  witfaiout  goin|f  firnn  the  bar, 
hroufrht  him  in  guilty  of  the  said  inlbnnationy 


and  ttie  cotirt  toM  them  tiiey  had  giyen  a  good 
Yerdict.  Afterwarda  WaHer  Rynn,  the  aaid 
mayor  of  Graresend,  for  hia  countenancBig 
sncn  a  practice,  was  required  to  giye  aureties 
for  hia  good  behariour,  which  he  did :  and  a 
waterman  that  was  brought  on  WilmoK's  be- 
half, being  supposed  to  haye  witneased  what 
he  knew  not,  by  tiie  several  contradiotkma  and 
nnlScelihoods  in  his  evidence,  waa  committed 
to  ttte  custody  of  die  marshal. 

'^  Oct.  1689.  Thetrade  of  kidnapping  ymmg 
chSAren  haying  been  much  naea  of  late,  av- 
tiiorhy  has  tiiou^t  fit,  for  theputting  a  stop  to 
no  prodigious  a  yiHainy,  to  prosecute  the  c^^en- 
ders  fi>r  tiie  same,  and  acoordingfy  several 
bave  been  proaecuted,  the  first  waa  Mr.  John 
Vntaxtn^  who  waa  long  flince  eonvieted,  but 
never  heard  of  since  conviction;  then  one  Mr. 
Besslgneywas  tried  for  the  smbo  crime,  and 
convicted  and  ftoed  500/.  «iid  joommitted  ffll 
^vymcBtb 


by  the  beeli ;  or  tht  they  nmst  retam  that 
Nr.Wihner  hadeisoigBed  him,  which  iscar^ 
rpng  him  away,  where  the  sheriff  coidd  not 
frod  him  ;  and  then  a  Withernam  wouM  issua 
against  Mr.  Wiimer,  upon  whkrh  be  woukl  b« 
taken  and  kept  in  prison  till  be  produced  tb« 
boy  :  and  no  other  return  shooid  be  allowed 

''  1683^  Jan.  Hie  boy  that  Mr.  Hilmora 
kidnapped  away  to  Jamaica,  and  fiir  which  m 
« Homme  Replcgiaiido*  was  issued  agaiaat  hioat 
is  lately  broi^rbt  over  by  hia  order." 

TTie  Case  of  Mr.  Dessigney  or  Dasngneyi 
mentioned  by  Luttrell,  is  reported  in  T.  B&ym. 
474,  and  2  l^ower,  221.  The  lafit-namedTre- 
porter  was  of  counsel  fbr  Dassigney,  and  in 
nis  argument  cited  two  ancient  aud  very  curi- , 
ous  records,  which  I  will  subjoin  for  the  same 
reasons  which  induced  him  to  transcribe  them  i 
the  rareness  of  the  suit,  and  the  obscurity  of 
the  law  therein : 

"  Inter  Reoorda  Ikmum  Regia  Rkhardi 
fiecnndi  in  Tbesanro  Reoept.  Scaocarii  aui  suh 
Cuatodia  Doarinorum  CoaaBUssiooariiir.  The- 
sanr.  et  Gamerar.  ibidem  lemanent.  via.  inter 
filadta  de  tempore  Regis  Ricbvdi  Sccundi 
mter  alia  aoboontinetar  ut  aequitur,  vi2. 

**  Rotulus  pheitonim  coram  DoniiBo  Bttgrn 
apud  Winton'^  which  (sir  BarthokNnew  Showei^ 
obaerves)  must  be  the  court  of  King's- beodt 
hddtheBio  ^et  helm  the  king ;  astbestylB 
remains  now  at  this  day  **  ubtcumme  tunc  fneri- 
masiB  AngHa,"  whereaoeverthekiBg  then  waa) 
'*  deTenMBoSancti  HiUaiu  AnimlU«rniRegy 
Rich.  S.  SeKtodecinw.  W.  Clopion." 

Adhuc  de  Termino  Sancti  Hillar. 


Conmb. «.  Dominus  Rex  mandavit  Yicb* 
Comiib.  breve  auum  Clausum  in  htMl 
verba:  Richardus  Dei  Gratia  Rex  Angteet 
FhmoiB  et  Dominua  Hlbemim  Vieeeom.  Cor- 
nub.  aalnt.  Gum  pluriea  tibi  prmcepimaa  oaod 
raatoetaine  dilatiDBe  re^i^mri  frciaa  Ikwid 
IVagoyea  quern  Thoaaaa  de  fieUo  Canipo 
Cornea  Warr.  et  MiehBel  TMwynneleok 
runt  etcaptom  tenant  (ut  die' 
esaet  per  a^eoiale  pmoeptum  Bostrnm  tc^~ 
pitalia  Jusiiciarii  nostri  vel  pro  morta  hominiB 
vd  pro  Foresta  nostra  vel  pro  aliquo  alio  recto 
quare  sccund.  conauctudineai  Anglife  non  m% 
mple^palalis  vel  tit  ipse  caaea  coram  nobn  in 
Crsatmo  AmnMrum  ultime  ptnterito  uhKunfOB 
tunc  easemia  in  AngiiaosttuiaBiia  quare  man- 
data  Boatia  preBd .  toties  tibi  ittde  directa  ezeqvi 
oaBtempaiBti ;  Tuque  ad  ^em  iBurn  nobis  to« 
toman^quodprsBd.  IHvid  dOBgatua.^t  cactim 
baUivam  toam  per  pmd.  Thoaaam  de  BaHo 
Campo  et  Michaelem  Trewynneleck  ad  loaa 
ignota  ita  quod,  visum  prad.  fiavid.  habere  noa 
potuiata  aic  neo  earpua  praed.  David  habere  BOB 
BOtaiati,  aonec  corpus  prad.  David  rnlegiaci 
fbdsti,  Et  Ideo  tibi  jpnacipimus  qoodcoqnui. 
prod.  Michael  is  in  Withernamio  capiaaet  eum 
aalve  etaeoura  in  prisona  BBahn 
qoeoaque  pff»d.  David  joxta  tenovam 
tonuB aoatrer.pnidfcter,  tibi  jtam  indiB  H^ 
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tba&  oneoi'thooe  two,  and  if  tbe?  did  not  make 
•Be  of  those  two  returiM,  thejr  ■Lmld  be  conn 
Biilted.  Mow  if  the  law  be  so,  the  oomt  must 
be  innocent,  bat  the  law  oug^t  then  to  be  re* 
foniietl  in  that  particular ;  but  if  the  law  waa 
not,  as  1  think  it  is  not,  1  think  Mr.  Wilner 

• 

ruciorum  replegiari  voluit  praBctpimoM|;  etiara 
tibi  omnia  bona  et  catalla  terras  et  lenement 
prwi.  Comitis  in  baUiva  tua  in  nwnos  noktras 
seisari  faceres  et  ea  salvo  et  aecure  costedires 
quous^ue  pned.  David  perniittere  veplegiari 
yoluerit,  Kt  quaUter  prooepta  nostra  pr«d. 
fucris  executos  coostare  facias  nobis  a  die 
8aucti  Hillarii  in  quiudecim  dies  ubicunque 
tunc  fuerimus  in  Anglia ;  Ut  ullerins  sniter 
premissin  facere  valeamos  prout  dc  jure  et  se- 
cuadum  legem  et  consuetufUncm  rvgni  nostri 
Anglitti  fore  viderimus  faci«  nd.  Et  habeas  ibi 
tunc  hoc  breve  Teste  W\  Clupton.  apud  Ebor. 
Iiono  die  Novembris  Aono  regni  decimo  sexto. 
.  lodorsaroentum  ^usdem  brevis  sequitur  in 
'haus  verba;  Quoad  capiend.  Michaelis  pranl. 
infrascript  ei  earn  ad  Custodiam  faciend.  in 
mrisona  •  nostra  quouaque  replegiari  vohierit 
David  Tre|*oveii  et  ail  seisiri  faci^d.  in  manom 
veatrmra  omnia  bona  et  catalla  terras  et  Una- 
ment.  Thorote  de  Bello  Campo  Comitis  Warr. 
infrascript.  et  ea  salvo  et  secure  costodiend. 
iode  nihil  actum  est  ad  pr«aeos,  quia  Domions 
Rex  mihi  mandav  it  breve  sm>m  de superseilend. 
interim,  coius  brevis  de  execntione  iftius  brevis 
nherins  laciemU  snpersedi ;  et  est  breve  de  su- 
nersedend.  huic  brevi  consut  Unodquidcm 
breve  sequitur  in  ban;  verba  Ricbardus  Dei 
Gratia  Rex  Angliae  et  Francis  et  Dominus  Hi- 
beniiae,  VicecMmi.  Comub.  saluteni,  cum  pin- 
ries  tibi  prsrrepimus  quod  juste  et  sine  dila- 
tione  replegian  fnceres  David  Trevfoyes  quern 
Thomas  de  Bello  Campo  Cornea  War.  et  Mi- 
chael Trewrnneleckceperontet  captum  tenent 
ut  dicitmr  nwi  cnptns  sit  per  speeiale  prsoep- 
tum  nostrum  rcl  capitalis  Justiciarii  nostri  \el 
pro  morte  horainis  vel  pro  Fofesta  nostra  vel 
pro  aliquo  alio  recto  quare  secundam  oonsiietu- 
dinemre^i  Anc^ltas  non  sit  replegiabilis  Tel 
caosam  uobi^  siirniiices  quare  raandatom  nos- 
Irani  alias  tibi  inde  direct,  exequi  non  potnisti, 
ac  tu  nobis  sigrnincaveria  quod  prsMl.  IHivid 
elonipttis  fuit  extra  balMvam  tuam  per  pnedict 
Comttera  et  Michaelem  ad  loca  ignota  itaqnod 
TJsuro  predict.  David,  habere  non  notuisti,  sic 
nee  corpua  praed.  David,  replegiari  fecisti, 
super  quo  per  breve  nostrum  de  Jnditio  tibi 
pTiPcepimus  quod  corpua  praedicti  Miclnelis, 
ai  inventus  fiiitinballiva  toacaperes  ii^  Wither- 
namio  ac  omnia  terras  et  tenement,  bon.  et 
oataVa  pmedict.  Comitis  in  balliva  tua  in  ma- 
num  nostrum  aeisiri  ac  ea  salvo  custodiri  nec- 
non  corpus  nraed.  detioeri  facerea  qooiiaque 
praed.  David,  secundum  legem  et  consnetu- 
dinero  regni  nostri  Angliae  repl^pari  poaaes 
juxta  tenorem  mandatonim  nostronuu  tihi 
pnuii  inde  direct  £t  qualiter  mandat. .  noa^ 
trum  flushes  executus  sciri  Inoar^  uobia  a  die 
^ncti  HiUarii  in  quindecim  dies  prozime 
^lUir.   nbiomq^  tunc  lbeniiui»  ia  iUglia 


and  the  natioii  had  great  i^pMliee  dene  theaii 
tor  it  waa  quickly  aeen  what  the  miachirf  of 
that  judgment  waa,  and  thercfoee  it  was  eade^ 
vonred  to  be  reformed  by  an  act  of  king  mni 
comicil  aHerwarda.  First,  1  say,  it  ia  Mwfel 
ibr  a  maaterto  covenant  with  a  aarvaot  te  aerrc 


per  literaa  tuaa.  sigillat  Jamqiie  Johanaea 
Dantre  de  Com.  Gk>w:est<  Ciericoa  et  Bagvam 
Ulbaren  de  Com.  Warr.  coram  nobis  •!&  Cao- 
ceUar.  nostro  personalit.  eonsliliiti  mannce- 
perunt  viz.  uterque  eomm  eorpua  pro  oerpore 
ac  sub  pcena  treaoentar.  hbrar*  pro  pradiit. 
Comite  et  Michaele  quod  ipai  praelat.  David. 
in  Curia  noatra  coram  uobia  ad  quindena  praa^ 
diet,  ubicunque  tunc  fuerimus  in  Anglia  ad  hr 
ciend.  etrecipiend.  quod  Curia  nostra considei«- 
vcrit  in  haec  parte  praeceptum  habebunt  et  pa- 
ratum,  quae  quidem  trwsccntas  libraa  iideiii 
manucaptores  de  terris  et  cataliis  q|ua  ad  opus 
noKtruiu  levari  concesfier.  si  idem  David  corans 
nobis  ad  diem  praediot.  non  venerit  in  forma 
wipnull'H.  Ideo  tibi  praecipimus  quod  ca|»tion. 
Corporis  praeilict.  Midiaeli^  ac  seiKlnam  lerrar. 
et  tenementw*.  boner,  et  catallor.  praed.  Comi- 
tis in  manum  noatram  occaMone  praed.  taciend. 
interim  supersedeas,  Etsi  i(iaufn  HichacAen  en 
ocvasioue  ceperis  tunc  ipaum  a  pritiona  qua  ait 
detent,  si  ea  oecasione  et  non  aha  detaaeat.  in 
eadeni,  interim  dehbemri  ac  manum  nostram  a 
terris  et  tenementis  bonis  et  cataUis  praed.  Co- 
mitis, M  |ier  te  occasione  praed.  et  non  alia 
caftta  sunt  in  manum  nostram,  interim  amovcri 
facias  per  manucaptionem  supradict  £t  habeas 
coram  nobia  tunc  hoc  breve  I'este  ipeipao  apud 
Ebor.  S24  Nevembria  Anno  Riigni  16". 

Ad  queoi  diem  coram  Domino  Kege  apod 
)>  inton  venerunt  praedict  Comes  et  Jlichael 
in  propriis  persooas  suis,  et  hie  iu  Cur.  prae- 
iiitum  David,  doxeruot  et  Our.  hie  delibcrave- 
runt 

Et  praed.  David  instanter  in  propria  persona 
sua  queritur  quo«l  praedict  Comes  et  ilichael 
simul  cum,  ^Scc.  die  Martis  proxime  ante  festum 
8anctae  Alariae  Virtrinis  Anno  Itegni  Regis  itS. 
ipsum  David,  apud  Tregoyes  in  Com.  praed. 
ceperuut  imprisonaveruut  et  ipaum  extra  Co^ 
mitatum  praed.  duxerimt  Kt  in  prisona  detinu- 
eruot  a  praedict  Die  Martis  utique  ad  prclat. 
quindena  diancti  f  lillarii  unde  dicit  quod  dete- 
riorat  est  et  dampnum  habet  nd  valenciara 
duamm  miUe  libraram  et  inde  producitsectam, 
<Scc. 

£t  praed.  Comes  dicit  ouod  prated.  David,  rca- 
pondere  non  debet  quia  dicit  quod  idem  David 
est  Nalivus  ipsius  Comitis  pertinens  ad  Mane- 
rium  suum  de  Camautin  Comitatu  praed.  et 
quod  ipse  et  omnes  Anteoessoris  soi  Domini 
ilanei  ii  praed.  a  tempore  quo  non  extat  me- 
moriaseisitifueruntde  praedict  David,  et  Ante- 
oessoribus  suis  ut  de  nativis  suis  tanquam  per- 
tanentilkus  ad  maoerium  suum  praedict  et  petit 
Judicium  si  praed.  David,  ia  hac  casu  res^on- 
dere  debeat,  &c 

£t  praedict  ftlicbael  defeadit  omnem  injuriam 
et.quiicquiil,  &<;.  et  dicit  quod  praedict  David 
est  nativus  praed.  Cooutis  pertinens  ad  lia« 


1353]     STAT&TRIALS^  S4  OhabiiBS  II.  l6a2.-^-mtf  the  City  ofLimim.    [ISM 


Iran  bejrond  sea ;  in  the  neit  place,  itis  latrfdl 
.ibr  a  master  to  send  his  servant  bejrond  sea 
according'  to  such  agreement.  And  it'  both 
these  ptopositions  be  trae,  as  I  think  no  man 
,will  saj  they  are  not,  it  is  a  natural  consequence 
to  say,  that  tiie  law  hath  provided  a  return  upon 

^— .«    iil.i  iliiM ■        I  mi-iit 

Derimn  saom  de  Carnaut  in  Com.  praedict.  et 
.4]iiod  ideal  Comes  et  omnes  anteoessorissui 
Domiai  Manerii  praedict  a  tempore  quo  nou 
egciat-  memoria.  fueront  seisit  de  praedict. 
JDavid.  et  anteceaporibus  9uis  m  de  Nativis  sois 
tanqnam  pertinentibua  ad  manerium  suum  pnie- 
•dict.  £t  pro  eo  quod  idinn.  David  fuit  rebelliR  et 
•e  JQsticuui  noluit  per  ministros  Domini  Co- 
mites  idem  Michael  ut  serviens  ejusdem  Co- 
midsetper  praeceptum.  Domini  Comites  ip- 
•Bum  David,  cepit  et^mprisonavit  prout  ei  bene 
licuit,  et  petit  judicium  si  praed.  David  acti- 
•onem  suam  praed.  in  hao  casu  versus  eum  ma- 
nutenere  debeat. 

Etidem  David  dicit  quod  ipse  est  liber  homo 
etUberae  conditionis  «i  non  Natives  dicti  Co- 
mitis  prout  praedict.  Gomes  et  Michael  sup- 
ponunt.  Et  de  hoc  ponit  se  super  patriam,  et 
praedict.  Comes  et  Michael  similiter,  <Scc. 

Ideo  veniat  inde  J-urata  coram  Domino  Rege 
a  Die  Pasehae  in  tres  septimanas  ubiounqae, 
&c.  Etqni  nee,  &c.  Idem  diesdat  est  partibus 
praedict.  ^c. 

£t  super  hoc  veniunt  Johannes  Treverlyn 
Johannes  Tremarram  Rogerus  Inyll  ct  Tho- 
-mas  Polsone  omnes  de  Com.  Comub.  et  ma- 
•nuceperunt  habend.  Corpus  praed.  David, 
-coram  Domino  Rege  ad  preeiatura  Terroinnm 
•et  sic  dediein  diem  qnousque,  (^c.  £t  quod  idem 
David  prosequi  debeat  praed.  placitum  modo  et 
festtno   (sine  oollusione  fraude  et  tardatione) 

3 no  poteret  in  propria  persona  sua  de  die  in 
iera  versiM  diet.  Comitem  et  Michaelem  de 
praed.  Captione  corporis  sui  quousque  placitum 
•mter  ipsos  inde  terminetur,  Kt  si  return.  Cor- 
poris praed.  David,  dtcto  Comiti  adjudioetnr 
super  plaeito  praed.  quod  tunc  idem  David  ad 

Eossessionem  ipsius  Comitis  se  reddat  et  liberabit 
ic  in  Cur.  per  praed.  manucaptores  tanqnam 
nativos  ipsiua  Comitis. 

Et  iidem  manucaptores  reoognoverunt  se 
Haereiles  etexecutores  sues  teneri  solvere  praed. 
Comiti  et  haeredibua  suis  excent.  Marca8  Ster- 
lingor.  si  praed.  David  et  manucaptores  sui 
.praed.  omnia  et  singubi  non  feceret  vel  facerent 
vel  quod  idem  David  aliquid  fecerit  in  contrar.  ali- 
quorum  praed.  praemissor.  et  praed.  roanuca^it. 
.etquilibit  eorum  per  se  concessit  quod  praed. 

*  annuna  sexoentar.  Marcar.  de  terris  et  catallis 
>  Buis  fieri  possit  per  Vicecom.  et  praefato  Comiti 
:ett  Haeredibus  suis  liberfu'i,  &c.  Et  simili- 
ter iidcto  manucaptores  manuceperunt  quod 
pnied.  David  se  bene  geaserit  erga  Domi- 
nnm  Regem  et  populiini  suum  et  praedpae 
erga  ministros  et  tenentes  praed.  Comitis, 
qimd  eis  non  inlmct  per  se  nee  per  alios 
soo    procnramento  aliquod    malum  de    Cor- 

•  poribus  suis  sub  poena  supradict.  EtA.  B.  C. 
&.D.  pro  praed.  Comite  et  Michaele  quod  ipsi 
per  se  nee  per  alios  per  eorum  procutatioiiem 


\ 


a  writ  of  Homine  Repl^gmado,  if  it  should  b^ 
sned  out  againstsuch  master  for  a  servant  so 
sent  beyond  sei,  which  may  indemnify  tha 
master  m  so  doin^ ;'  and  that  tetum  oaa  be  no 
other  than  the  special  matter,  which  in'thiacaae 

was  refused  to  be  accepted.    It  is  no  argomenl 

■  ^■■'    .■■.--.         ■-,.  ■■ 

non  iisqiedient  nee  aliquis  eortmHmpediet  praed» 
David,  quia  ipse  -  prosecutionem  suam  piaei}; 
legitime  modo  prosequi  possit  quoqaamooD  sub 
pcena  centum  librar.  &c. 

St  continuato  inde  processu  inter  praed. 
David,  et  praed.  Comilem  et  Midbaelem  per 
jurat,  posit,  in  respect  coram  Domino  Rcgv 
usque  a  Die  Paachae  inunum  mensem  Anno 
Bigoi  Regis  Richardi  Hecundi  dedmo  septimo 
ubicunque,  &g.  pro  defectu  jiurat*,  &c 

Ad  quern  diem  cdram  Domino  Rege  apud 
Westm.  venit  praed.  David  in  propria  per^. 
sona  sua  per  maniicaptionem  suam  praed.  EC 
praed*  Comes  et  Michael  in  propriis  personia 
suis  similiter  veniunt  et  jurat,  veoiunt  qui  lam 
de  Assensu  praed.  David,  quam  praed.  Comitis 
et  Micbaelis  ad  hoc  electi  triati  et  jurat'  diconl 
super  Sacramentum  suum  quod  praed.  David 
est  liber  Homo  et  liberae  conditioms  et  non 
Nativus  praed.  Comitis  prout  praed.  David 
Tregoyssuperiusaliegavitet  assduat  dampna 
occasione  praed.  ad  quadragint  libras^  &c.  Hk 
super  hoc  considentum  est  quod  praed.  David 
recuperet  versus  praed .  Comitem  et  Miefaaelem 
dampna  sua  praed.  superius  per  jurat,  praed. 
ad  40  Libras  taxat..  et  quod  praed.  Comes  et 
Alichael  capiaatur.  ! 

Inter  Recorda  Domini  Regis  Car.  2.  in 
tliesauro  recept.  Scaoc.  sui  sub  custodia  Do* 
minor.  Commiss.  ibidem  remanent,  viz.  inter 
placita  de  tempore  Regis  Henrici  quart!  inter 
alia  sic  oonttnetur  ut  sequkor,  viz. 

Rotulos  placitor.  coram  Domino  Rege  apod 
Westm.  de  Termino  Sancti  Michaelis  Anna 
Reffis  Hen.  4.  post  conq.  5.  Will.  Gaacoigne.  ' 

Adhuc  de  Termino  8ancti  MichaeKs.  Wv 
Gascoigne  In  dorsn. 

Devon,  m.  Dominus  Rex  mandavit  brarb 
suum  clausum  in  haeo  verba  Hemiciis  Dei 
Gratia  Rex  Angliae  et  Franciae  et  Dominua 
Hiberniae  Vicecom.  Devon,  aahitem.  Com  phi* 
ries  tibi  praeoeptmua  quod  juste  et  sine  dimti- 
one  nplqgiar^tiftceres  Willidmum  filinm  Adaa 
Scutt  quein  Simon  Bryt  et  Johannes  Alius  qfos 
ceperunt  et  captum  tenent  (ut  didtur)  ni« 
captussitperspeciale  mandatnm  nostrvm  vd 
Capitalis  Justiciarii  nostri  vel  pro  morte  ha<» 
minis  vel  pro  fbresta  nostra  vel  pro  aliquo  aha 
recto  quare  second,  oonsnetud.  Anghae  noa 
sit  replegiabilis ;  vel  tu  ipse  fuisses  coram  nobis 
a  dieSanctaeTrinitatis  in  quindecim  dies  ultime 
preterit,  ubicunqne  tunc  fnisBemas  in  Angliaa 
ostensuros  quare  mandata  nostra  praed.  totiei 
inde  tibi  direct,  exequi  tu  contempsisti,  IVqua 
ad  diem  ilium  nobis  letoman.  quod  praed. 
breve  adeotarde  tibi  libetiat.  IVnt  quod  nnllam 
exeeutionem  inde  fieri  potnisti  propter  tem« 
pons  brevitatem  et  quod  nulla  aba  brevia  de  n* 
plegiando  praed.  WilMnyom  tibi  veDenrnt 
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A  Qno  Warranto  nas 
against  the  city  in  Hilar 
ibe»bywfaat  warruttbe^i 
corporation,  and  to  hkxe  tii 
tioiiiedin  the  writ;  to  uliii 
and  set  forth  their  rigffat ;  a 
9od  set  forth  several  nun 
eontnuy  to  the  duty  of  a 
which  there  was  a  dpinur 
mcDt  was  not  given  till  T 
I  will  say  nothing  of  the 
(seeding,  it  having  been  lai^ 
argued  ibrthe  cit¥ ;  but  ii 
desLT  a  case,  as  tLe  king's 
woold  have  it  to  be,  bow  caj; 
Henry  the  ath'f  tinte,  «J 
earnestly  bent  oo  4issoivincr 
pontions,  in  which  the  puU 
with  liim,  the  doio^  it  by  4 
jiot  thought  of?  It  was  Te 
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nor  perform  t£e  ends  for  i 
corpoiated  ;  andootunly  \ 

agMDSitheiBieBtd'tbtir  I 
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A  Quo  Waimto  was  therefore  Inrought 
^gaiiifit  the  city  in  Hilary  Term,  1681,  to 
flbewby  what  wanrafet  thev  pretended  to  be  a 
oorpomtioa,  and  to  ha;re  their  priyilegee  men- 
tionedjn  the  writ  4  to  which  the  city  pleaded, 
$Bd  net  forth  their  right ;  and  theUns^  replied, 
#04  «t.  forth  aefend  matteni  done  iy  theoi, 
contraiy  to  the  dvty  of  a  corporation :  upon 
wbidi  there  was  m  demurrer,  of  which  judgf* 
meDtwaaoot  ^fcn  till  Trinity  Ttem  1683. 
I  will  sa^r  nothing  of  the  right  of  the  pro- 
ceeding, it  having  been  hu]^y  And  learnedly 
ai^gued  fbrthe  oitjr ;  bat  ifthe  matter  were  so 
clear  a  case,  as  toe  king's  ooiHisel  and  court 
would  havaittobe,  how  came  it  tonass  thatia 
Henry  the  8tb's  time,  when  the  ling  was  so 
earnestly  beat  on  dissolrinff  the  religious  cor- 
pumtions,  in  which  the  .mulic  inclination  joined 
with  him,  the  doing  it  by  Quo  Warranto  was 
iiQt  thought  of?  It  was  verynlain,  that  those 
ptatendca  religious  did  not  ooserve  the  ruks» 
nor  perform  the  ends  fiir  which  they  were  in* 
coi^oKated  ;  and  certainly  their  misdemeanors, 
agamst  the  inteot  of  their  being  inooiporatedy 
were  better  causes  of  foifettare,  than  was  the 
pity's  petitioniu^  for  a  parliament,  ^cc  Yet 
tbatldng  took  other  methods ;  hehad  formal 
•omrej^apoes  of  their  laada  Irommost  of  those 
oorpoiatioiis  and-  formal  sunendera  of  their 
eorpDfatieiiB»  signed  by  wery  individual  of  the 
corporations,  and  those  .afterwards  confirmed 
by  aoiof  parliament.  And  sura  the  bite  long 
luidasmiich  right  to  bring  a  Uuo  Wananto 
against  MiydawA  College  for  nimog^  con* 
tiniy  to  their d^^,  to  amnitthe  presittontthe 
kiyg  nominated^  if  the  king  had  a  right  to  no- 
misMitethe  president  (as  some  judges  asserted 
lie  had]L  iui  king  Charles  the  Second  had 
a|minstihe  city.:  and  it  was  once  in  debate, 
Whelte  the  proceeding  against  thatoollegn 
ahouUbe  by  Quo  Wanranto,  or  before  the  £c- 
clflsiasticsl  CoDUttiSsiQQeffs  ?  The  lastwas  re- 
aabred  tn,  not  aamore  Iqgalor  ctfeotuali  butaa 
jBore  (smditkNiB ;  in  the  one»  the  ^rooeedinga 
Wing  *4fi  ^  ij^  diem ;'  in  the  othei^  friwi 
term  to  term*  This  <ttly  I  will  ohsanre,  that 
when  the  judgment  against  the  city  wasgiveui 
which  li^as  n  the  greatest  concern  totbe  na- 
tvm  everconteited  in  any  court  of  Westminster 
HpD,  it  was  done  bv  two  judges  only,  and^no 
loeassn  ef  that  ju4ginent  rendered  :  wheraof 
fV|thB|8,wVo  was  onci  I  thinks  heard  but  one 
mgenam^at  in.  thaflase>    It  /ifl  tcue^  thfiv  aaid 


Ra3^mond,  when  alive,  was  of  the  same  opi- 
nion ;  and  said  .Saunders,  ^bo  was  then  past 
his  senses,  was  of  the  lame  opinion ;  though  I 
was  told  by  .one  who  was  present,  when  the 
two  justices  came  to  ask  his  opinion  in  the 
matter,  he  had  only  sense  enough  to  reproach 
them  for  trouUing  him  about  the  matter, 
when  they  were  sensible  he  had  lost  bis  me- 
mory. And  to  say  truth,  the  delivering 
the  sense  of  an  absent  judge,  though  & 
hath  been  sometimes  practised,  is  not  allowable, 
for  sometimes  thev  deliver  another  opinion 
than  what  the  absent  judge  is  of.  Jodgt 
Witbens  did  so  in  several  cases,  whenha 
delivered  the  opinion  of  sir  Edward  Her- 
bert,  which  sir  Edward  Herbert  aflerwar4^ 
in  open  court,  disowned:  Judge  Holloway 
served  Judge  Powell  the  same  tnck,  if  the  last 
said  true.  The  long  depending  of  the  cina 
Warranto  had  alarmed  all  the  nation,  wlioweBa 
yet  ouiet,  hoping  that  judgment  would  beffure« 
for  the  city,  as  someoftne  judges  and  en  th* 
kii^s  counsel  had  given  out  it  would  ;  buttlm 
oontraiy  was  resolved  on,  and  tberefine  ibe  na^ 
tion  at  the  time  of  the  giving  the  judgment» 
mustbe  amused  with  somemat  dse,  and  u»* 
thing  so  proper  as  a  plot :  but  there  was  diA* 
cuttyintnat  also;  for  if  the  pretended  plot* 
ters  should  .be  acquitted,  .it  wonldmake  ttn 
matter  wcne;  and  nothing  would  secure  thai 
but  imposing  what  sherifis  they  pleased  on  u# 
city;  and  accordingly  North  and  Rich  behtf 

S itched  oui  the  one  Inr  ashameless  trick,  an3 
lie  other  by  4y^  mrce,  were  impived  on- 
the  city. 

Having  gained  that  poinW  the  prooaedinga  hi 
the  Quo  Warranto  were  ipuch  nuicker  than 
before,  .and  two  aiguments  were  only  pennit^ 
ted  in  it  of  each  side,  tlM  one  in  Hilary  Term, 
the  other  in  Easter  Term  ^  and  so  the  case  ana 
ripe  for  ju4gmeBt  in  Trinii(y  Term  foUcwiag^ 
but  mustba^  and  waausheced  in,  with  thedis* 
GBveryipf  a  maleaded  niot :  Which  saamaaad 
the  na^m,l]iat  thoagn  judgment  in^tbeQuw 
WarrsBta  waa  given  tw«  days  after  the  pro* 
tended  discorery,  nobody  took  any  netka  sf  i| 
for  aeveni  months  after  it  was  given*  Ttm 
trudi  was^  nobody  durst  owttiB  aiainst  sl  ar 


question  the  IggMjiy  of.it;  .it  vraa  ^aimghts 
have Iwonghtnny  person  into  the  nkfttolNMa 
done  it,  it  would  ha^nbean  caUedflyisg  intlw 
fiioe  ftf  the  gwsemmant,  ^uastiBiuug  th 
of  tha*natioB«  and  such  lilrn  aant 


,*.' 


32.^TrW«/JV. 
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)MPsoN,  William  Pain,  and 
ihall  of  London,  for  writing, 
s»  importing  that  Sir  £dinund- 
f ;  as  also  for  several  Falsities 
ntcd  in  several  Papers,  called  { 
jence :"  34  Chahl£s  II.  a.  d.  | 


;  for  that  they  by  Ae  iiwdg^ftiioD  of  tie 
i1,  Sec,  the  ISth  of  October,  in  the  SOtb  tot 
is  kind's  rei^,  at  tbe  parish  ofik.  Msj 
rand,  in  the  county  of  MiddJesez  aforeni, 
force  and  arms,  lo  and  upon  ahr  EAnasd- 
Godfrey,  kt.  in  the  peace  of  God  vaA  dx 
then  and  there  hdng",  feloaiousi v,  wdfiiRT, 
»f  their  malice  aforethoa^t,  did  w«kp  m 
It,  and  kill  and  murder  aim  in  tbis  bbi- 
\iz.  Green  did  fold   and  fast)en  a  kxa 
verchief  about  bis  neck,   and  therrvaii 
:cd  and  strangled  bim,  of  which  choakai^ 
^trang'finjr  be  instantly  died:    and  tk 
},  viz.  Gerald,  Berry^  Hill,  Kefljisl 
tt,  w^e  present,  aiding',  abettin^/cva- 
;,   assisting   and    maintaining  the  muA 
to  kill  ancTmarder  tbe  said  sir  EdaHid- 
[TodiVey  in  form  aforesaid  ;  and  m  iIkt 
id  Green,  Gendd,  Berry,  Hill,  IMy  tail 
rt  in  manner  and  form  albresaid,  liiat  ffe 
ir  Edmundbury  Godfirer,    lekoiMfiT* 
y,  and  of  their  malice  a£>f«tboBgbt  £d 
d  murder,  agamst  tbe  pence  of  oar  said 
e  king,  his  crown  and  dignity :  to  wbic^ 
lent  £fterwardiB,  tbe  said  term,  tiie  ai< 
Green,  Henry  Berry,  and  Lawieoee 
veraUy  pleadeii,  Not  Gnihy,  and  p« 
Ives  upon  the  countlry  ;  and  after  b  ^ 
rm  of^  St.  Hillary,  m  the  anid  eanrtef 
-bench  at  Westminster,  ti>r  tiie  ftiuj 
rder  aforesaid,  by  a  jory  «f  thctrcoanoy 
uanner  were  tried,  and  thereof  lawfidlr 
.'d  and  attainted,  as  by  the  recmd  dimf 
said  conrt  of  KingVbencii  at  Wesi- 
remaining  more  fnlly  appears ;  wbidi 
)ert  Green,  Henry  Bmy  and  LawKoce 
ere  a^erwards  cncecoted  nod  suintl 
iccording  to  the  torm  and  eliect  of  tke 
It  and  attainder  aforesaid.    And  wbnt^ 
VI lies  Prance,  npon  tbe  trial  of  then- 
t  aforesaid,  was  produced  a  witnesi  sad 
>r  the  king,  and  gave  material  evidenoe 
the  said  Green,   Berry  and  Hill,  ta 
lem  guilty  of  the  felony  and  mustier 
) :   and    one  William    Bedloe,    Jote 
Elizabeth  Curtis,  Zaduury  SkiSvae, 
2hobw    Cambridge,    upon     the   trid 
,  were  witnesses  in  like  ■n^nnrpf  pra- 
d  sworn  for  tbe  king,  and  gnvc  dir«s 
evidences  against  the   said  Gieen, 
4  Hill,  to  prove  them  guilty  of  tbt 
uy  and   Diurder.     And  whereas  also 

Gerald,  Robert  Green,  LawrcnoB 

nioic  Kelly,  and  PhiUieri  Vematt,  at 
of  Ihe  iekmy  and  auuder  aforand, 


I 

I 


'Wers  papists,  and  maintai 

flgperbtitions :  and  the  s:i! 

mmic  KeUy,  aiMl  Phillxr 

and  not  yet  appeared  lo 

And  whereas  also  by  ili 

taken  upon  the  view  of  tiif 

Sdmuodbury  Godfrev  Ivi 

Cooper,  gent,  one  of*  iU 

county  (M  Middlesex,  by 

and  lawful  men  of  the  san 

number  of  twelve  per>'^n 

certain  malefacton>  iinkiun 

of  their  malice  prefK^nse,  h 

Qiujidbury  Godfrey  did  str 

which  he  died.     The  saic 

son,  William   Pain  and  , 

knowing  the  preinis-ses,  an 

vilishly  affected,  dewsinif, 

an    their    strenifth  irUMid 

common  tranquilJiiy  of  thi 

laud  to  disturb,  ami  as  luuc 

due  course  of  the  law  to 

and  »-lu\le,  ai«\  the  jusiia- 

Enijland  lo  defame  ai.-l  h-; 

the  said  Miles  Hr-.ute,  \V| 

Brouu,   Ellzalkili  Curtis 

Ni<!liolas  Cambridc-*,  as  ti 

and  the  honest  and  lauUil 

quest  aforesaid,  ufna  \\t\ 

said,  to  brin;»-  into  the  ^ 

tempt,  and  yilc  (siixm  wir 

jects,  and  to    d*ii«r  the  I 

finding,  delccliiijr,  -^i,,)  .,^ 

Papists  a«^'Unst  our  l.,rd  \\ 

relig^ion  now  b)  Uw  esu!,! 

and  wickedly  devisMj.r  .vv 

said ^^^^<iI<U)nin.wir 

Vernatt,  from  uiid.  r.r(,i,u. 
tences  by  law  upon  thtnu 
murder  aforesaid,  and  tu  ai 
though  they  be  Guilty  1 1 , 
thereof;  and  to  doceivp.. 
subjects  m  tbe  prcjuis,.,,.: 
tions  and  ar^in^uts  .^^a 

it  should  be  FxdifcTed  and  ^ 


'uuu.!'. 


deroftbesaidsirE<l,u 

said,  convicted  and  cx^ont, 
and  extrcuted  ^jj^j^      '"^ 

Edmundbury  Gj.fjy  •  »  ' 
self  had  feloniou,!  ,7     ' 

Thomps.>n,P,i,>]"^m' 
pious,  wicked,  anH  i  i  '^ 
Si  and  pcrf.„\'ft"^  '-•>t-:i 

Februarj-,  i„  iC^n^^^- 

anddiabolicaiK.;:j^;fu!U, 

be  printed,  a  e;;^ 
famatorv  Li^ 

?S  Pfan«_    ! 


Miles 


fance 


«"titl.,| 
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iron  Fk^^isti»  and  piaintt^nen  of  the  Romish 
avperstitioiis :  and  the  said  — -*-  Gerald,  Do- 
iti&iic  Kelly,  and^PhilbertVeniaU  have  fled, 
and  Dot  yet  appeared  to  the  said  indictaient. 
And  whereas  also  by  the  coroner's  uK^uest 
taked  upon  the  view  of  the  body  pf  the  said  sir 
Edmundbury  Godlrey  lying  dead  before  John 
Cooper,  sent,  one  of  the  copoqers  of  the  said 
eoanty  m  Middlesex,  by  the  oaths  of  honest, 
and  lawful  n(ien  of  the  same  county,  abore  the 
Dumber  of  twelve  persons,  it  was  found  that 
certair)  malefactoi*s  luiknown,  feloniously,  and 
pf  their  malice  prepense,  him  the  said  sir  Ed- 
mundbury Godfrey  did  stran&ple  and  choak,  of 
which  he  died.  The  said  Nathaniel  Tbomp- 
don,  William  Pain  and  John  Farwell,  well 
Itnowing  the  premisses,  and  bein^  persons  de- 
vilishly affected,  devising,  practising,  and  with 
an  their  strength  intendiog  the  peace  and 
common  tranquOlity  of  this  Kinjg;dom  of  Ensf- 
land  to  disturb,  and  as  much  as  m  them  lay  the 
Cue  course  of  the  law  to  destroy,  and  subvert 
and  eJude,  and  the  justice  of  this  kingdom  of 
England  to  defame  and  scandalize,  ana  as  welt 
ftie  said  Miles  Praoce,  William  Bedloe,  John 
Brown,  Elisabeth  Curtis,  Zaehary  Skillarne, 
Nicholas  Cambridge,  as  the  said  John  Cooper, 
and  the  honest  and  lawful  men  sworn  upon  in- 
quest aforesaid,  upon  view  of  the  body  afore- 
said, to  bring  into  the  ^eatest  hatred,  con- 
tempt, and  viTc  esteem  with  all  the  king's  sub- 
jects, a,nd  to  deter  the  kin^^s  subjects  from 
finding,  detecting,  and  proving  the  designs  of 
Papists  against  our  lord  the  king,  and  the  true 
religion  now  by  law  established,  and  impiously 
and  wickedly  devising  and. intending  them  the 

said Gerald,  Dominick  Kelly,  and  Philbert 

Vernatt,  from  undergoing  the  pains  and  sen  • 
fences  by  law  upon  them  to  be  mflicted,  for  the 
murder  aforesaid,  and  to  aid  and  assist  them  (al- 
&ough  they.be  Guilty)  to  be  found  Not  Gmlty 
thereof;  and  to  deceive  and  beguile  the  king^ 
aul^^ects  in  the  premises  with  their  fiilse  affirma- 
tions andar^meuts,  and  cause  and  procure  that 
it  should  be  Delieved  and  esteemed,  mat  the  said 
Gi^een,  Qen-y,  and  Hill,  the  persons  for  the  mur- 
der of ^e  said  sir  Edmundbury  Godfrey  as  afore- 
said, convicted  and  executed,  had  been  convicted 
and  executed  unjustly  ;  and  that  the  said  sir 
Edmundbury  Go(hrcy  wsajeh  de  se,  and  him- 
self had  feloniously  murdered.  They  the  said 
Thompson,  Pain  and  Farwell,  their  most  im- 
tlious,  wicked,  and  diabolical  intentions  to  ful- 
fil and  pei*iect  atlerwards,  to  wit,  the  23d  of 
February,  in  the  34th  yepr  of  the  reign  of  our 
now  sovereign  lord  the  king,  at  the  parish  of 
St.  Mary  1e  Bow,  London,  with  force  and  arms, 
&c.  falsely,  unlawfully,  unjustly,  vrickedly, 
and  diabolically,  made,  composed,  and  caused  to 
be  printed,  a  certain  false,  8canda!ous,  and  de- 
famatory  Libelj  entitled,  *  A  Letter  to  Mr. 

*  Miles  France  in  relation  to  the  murder  of 

*  sir  Edmundbury  Godfrey  :'  In  which  said 
Libel  amongst  other  tilings,  it  is  contained  as 
follows,  *  And  hearing  that  the  Coroner's  Jury 

<  or  Inquest   were   first  of  opinion,   and    ac- 

<  cordingly  declared^^he  was^^  di  se,  and  that 

you  vnr. 


'  th^  was  mnch  art  and  skill  used  to  procure 

*  th«r  verdict  to  the  contrary,  morejiarticularly 

<  the  refusing  of  the  body,  at  their  instance  and 

*  remiest,  to  be  opened.'  And  in  anather  place 
of  the  same  Libel,  it  is  further  contained  asi 
fbllows,  *  They  say,  that  if  a  man  or  anj 
^  other  creature  be  strangled  or  hanged,  aii) 

<  his  body  cold,  and  the  blood  settled  in  th^ 

*  veins  (as  he  must  needs  be,  if  yonr  evident; 

*  be  true)  (meaning  the  evidence  of  the  said 

*  Miles  Prance)  run  twenty  swords  througli 

<  such  a  body,  not  one  drop  of  blood  wilLcom^ 

*  out  5  but  on  the  contrary,  his  body,  when 
'  fbund,  was  full  of  blood,  in  so  much  th'a| 
'  (over  and  above  the  cakes  or  great  gobbets  of 
'  congealed  putriiied  blood  found  aflcrwojrds  i^- 
'  his  deaths)  the  constable  when  be  pulled  th^ 

<  sword  out  of  his  body,  it  crashed  against  hia 

*  back  bone,  and  gfoDbets  of  blood  and  Water 

*  gushed  orgubbled  out  of  that  wound  in  abunr 

*  dance,  not  only  in  that  very  place  where  vh^ 

<  sword  was  pulled  out,  but  m  all  his  passage 

*  to  the  White -house  ;  especially,  there  where 
'  his  body  was  lifted  over  two  high  stumps,  and 

*  also  when   he-  was  laid  upon  the  table,  the 

*  blood  and  water  so  issued  oat  of  that  wound, 

*  that  it  run  from  off  the  t{d>le  upon  the  floor, 

*  and  from  thence  into  the  ^ellar  v  So  that  they 
do  aver,  that  that  wound  that  he  i-eceivedby  thak 
sword,  must  of  necessity  be  the  cause  of  bi^ 
death.  And  in  another  part  of  the  same  libe^ 
it  is  further  contained  as  follows,  *  They  ob^ 

*  serve  that  Bedloe's,  before  the  Committee  of 

*  Lords,  and  yoiir  evidence  in  relation  to  thia 

*  ^ntleman's  death,  are  as  difterent  as  the  Ea£^ 

*  is  from  the  West ;  for  yon  dog  him  out  oif 

*  8t.  Clement's,  tlie  other  decoys  him  from 

*  Charing  Cross ;  you  swear  he  was  strangle^ 

*  with  an  handkerchief  near  the  stables  going 

<  to  the  water-side  ;  Bedloe,  that  he  was  smo* 

<  thered  with  a  pillow  in  a  room  in  the  great 

*  court  in  Somerset-house  ;  you  say,  he  too)c 

<  horse  at  Soho  ;  Bedloe  says,  that  he  too)c 

<  coach  at  Clarendon -house,  with  many  morp 
'  such  like  contradictions ;  and  considermg  \hm 

*  old  proverb,  fore- warned,  fore-armed  ;  a  fur.- 
'  ther  and  fuller  account  of  the  whole  ma^r 

*  ter  expect'  And  that  the  said  Nathaniel 
Tliompson,  AVUliam  Pain,  and  John  Farwelf, 
their  most  impious,  wicked  and  diabolical  ii\- 
tentions  to  f ulfii  and  perfect,  afterwards,  to  wit| 
the  3d  day  of  March,  in  the  said  34th  year  of 
the  reign  of  the  said  late  lord  the  king,  at  the 
said  parish  of  St.  Mary  le  Bow,  London, 
afoi^said,  with  force  and  arms,  &c.  falsely,  un- 
lawfully, unjustly,  evilly,  nmliciously,  scan- 
dalously, and  diabolically,  made,  composed, 
and  caused  to  be  printed,  another  false,^  scan- 
dalous, and  defaming  libel ;  entitled,  *  A  Se- 

*  cond  liCtter  to  Miles  Prance,  in  reply  to  ^e 

<  Ghost  of  sir  Edmundbury  Godfrey.'  Inwhic^ 
last  mentioned  libel,  amongst  other  things,  it 
is  furthef  contained  as  follows,  *  Next,  wheresf 

<  my  letter  saith  (and  that  truly)  That  the  Co- 

*  roner's  Jury  were  first  of  opinion,  and  ac- 

<  cordingly  neclared  he  was  feto  dest ;  and 

*  that  much  art  and  skill  was  us^ed  to  procufv 


<  b^ore  the  lords  of  bknaj 
*  Me  priTy  coofidl,  about 
*lGles  Prance,  eonoeniii] 
'  Sdmundbiirj  Ckidfrey,  \r 
%  and  prodooed  th 


« ready  to  proTe(bTimdeiij 

*  witnessn,  notratbeleftstj 
«  \if  popeiy,  as  the  malidoi 
«  tiMt  ereiT  tittle  and  iou 
^  true.'  And  that  in  toot 
mentioned  libel,  amoocst  ot 
teined  as  follows :  'Blr. 
'  gentlemen  bis  fnends  ait 

*  Wednesday  at  coancii,  ^ 

*  doubt,  bnt  tbat  bonoura 

*  them  into  a  mefliod  to  proi 
« particular,  which  tbdr  bo 

*  wisdom  shall  think  coqt( 

*  totbetestorexafflhiatioii 
die  said  Nathaniel  1^^ 
4aj  of  FebruaiT,  in  the  abc 
oar  said  lord  theldiig;  ^ 

md  times  betwixt  file  Hid  0 
the  aforesud  S46i  year  1 
biting  of  tiie-id&for;^ 
fit  Mary  Ic  Bow,  L^ 

"^'y'  "i^^^jftbeii 
■ereralUbelstobefalap 

and  seditioos,  with  for^™ 
nnlawliiliy,  uigosUr  ^ 
■«ndaloos!y,  aeiU^i^ 
aatd  Iblse,  maHciotts,  aci\j 
fibds  ntlered  and  nQK|i.i. 
ottered  and  Piibl^eru ^ 
thcUiwsofiiislungL^^ 

of  the  same,  to  the  aJi 


pe«»,  his  crown  an?^^ 

■Mde,  Mr.  tSo^?^  «> 

foUowa:  •"**»  •! 

Mr.  nflMptt),  ». 

Fanrdl,  and  ^il  J^'^i 
the  nmnler  «FSi  *"*  li 

And  before tt^*«nHer^ 

appetf,  *«t  sif  p  ■'KM  I 
■*'*^  P«i«^    •  ^«d* 
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*  b^ore  tbe  lords  of  bis  im^esty's  most  honour  - 
^  •We  privy  coimcil,  about  the  letters  'to  Mr. 

*  Bftles  Pr«nce,  concemiiuf  the  death  of  sir 
'  E^mimdbary  QodfVey,  where  be  justified  the 

*  matter,  and  produced  the  authors,  who  are 

*  ready  to  prove  (by  undeniable  and  substantial 

*  witnesses,  notin  the  least  accused  or  suspected 
*X>f  |wpery,  as  the  malicious  party  do  suggest) 
-*  that  every  tittle  and  iota  of  those  letters  are 
"*  true.'  And  that  in  another  part  of  the  last 
mentioned  lil>el,  amonest  other  Aings,  it  is  con- 
tained fis  follows :    <  Mr.  Thompson  and  the 

*  fi;^entlemen  his  friends  are  to  attend  the  next 

*  Wednesday  at  council,  where  they  do  not 

*  doubt,  hot  that  honourable  board  will  put 

*  them  into  a  method  to  prove  the  whole,  or  any 

*  particular,  which  their  honours  in  thenr  great 

*  wisdom  shall  think  convenient  to  he  broufi^ht 

*  to  the  test  or  examination .'  And  fui-ther,  that 
the  said  Nathaniel  Thompson,  &c.  the  23d 
day  ot'Februarv,  in  the  abovesaid  34th  year  of 
our  said  lord  the  king ;  and  divers  other  days 
ttid  times  betwixt  the  sud  23d  of  February,  and 
the  aforesaid  S4th  jear,  and  the  day  of  exhi- 
bitiiig  of  the  said  mformation  at  the  parish  of 
0t.  Maty  le  Bow,  London,  aforesaid,  know- 
ingly, and  every  of  them  knowing  the  said 
■evenl  libels  to  be  false,  malicious,  scandalous, 
and  seditious,  with  force  and  arms,  Sec,  falsly, 
unlawfhlly,  unjustly,  wickedly,  maliciously, 
tcandaloQsly,  seditiously,  and  devilishly,  the 
saidialse,  malicious,  scandalous  and  seditious 
libels  uttered  and  published,  and  each  of  them 
uttered  and  pubHsned  in  manifest  contempt  of 
the  hiws  of  this  kingdom  of  England,  ancl  the 
scandal  and  defamation  of  the  public  justice 
of  the  same,  to  the  evil  example  of  all  others 

4n  like  case  oflTendioff ;  and  a^nst  the  king's 
peace,  his  cfown  and  dignity,  &c." 

Tlien  prodamatioii  for  information  being 
made,  Mr.  Thompson  aooaainted  ray  lord  and 
the  jury  with  the  effect  or  the  information,  as 
follows : 

Mr.  Thompson,  My  lord,  and  yon  gentlemen 
'  of  the  jur3%  this  is  an  information  against  Na- 
tbanidf  Thompson,  William  Pain,  and  John 
Farwell^  and  it  is  for  writing  and  printing 
several  scandalous  libels,  about  the  death  of  sir 
Edmnndbury  Godfrey :  In  which  we  set  forth, 
that  Green,  Berry,  and  Hill,  were  indicted  for 
the  murder  of  sir  E.  Godlfrey,  and  thereof 
ooiivicted  and  attainted ;  and  that  the  said 
CIreen,  Berry,  and  Hill,  were  executed  fbr  it : 
Hiatupon  tlieir  trial  for  that  matter  several 
witnesses  were  examined,  namely,  Mr.  Prance, 
Bedloe,  and  Curtis,  and  several  others  to  prove 
air  E.  Godfrey  murdered  at  Somerset-house : 
And  before  the  trial  there  was  an  inquest  taken 
by  the  coroner  of  Middlesex,  by  which  it  does 
appear,  that  sir  B.  Godfrey  was  murdered  by 
several  persons  uifknown ;  and  "diat  the  de- 
fendants, to  reflect  upon  the  justice  of  the  na- 
tion, and  scandalize  the  witnesses  produced  at 
that  trial,  and  to  make  it  believed  that  these 
persons  died  wrongftdly,  did  write  and  print 
«emid  scandahms  Bbeb  and  lattHrs,  cme  of 


them  entitled,  « A  Letter  to  Miles  Prance,  con- 

*  cerning  the  murder  of  sir  Edroundbury  God- 
'  frey ;'  and  in  these  letters  did  suggest,  as  if 
he  had  been  filo  de  se,  and  do  reflect  upon  every 
one  of  the  witnesses,  as  if  they  contradicted 
themselves ;  and  also  do  reflect  upon  the  coro- 
as  though  he  had  bribed  the  jury  ;  and 


ner 


do  undertake  by  these  arguments,  and  ^several 
others  (that  you  will  hear)  to  prove,  that  sir 
£.  Godfrey  murdered  himself.  And  that  in 
another  libel  that  Thompson  printed,  called 
his  <  Loyal  Prot^tant  Intelligence,*  he  says,  lio 
will  maxeit  out  by  a  cloud  of  wHnesses.  Tliis 
we  say  is'asfainstthe  peace  of  tbe  king,  and 
defaming  of  the  justice  of  the  nation  :  If  we 
prove  this  matter  upon  them,  you  are  to  find 
them  gnilty. 

8erj.  Mvynard,  My  lord,  the  matter  whidi 
you  have  now  before  you,  is  as  impudent  a 
thing  as  ever  was  done.  Gentlemen,  sir  £. 
Gotmrej  was  murdered,  and  Green  and  the 
contrivers  of  it  have  been  executed  for  it ;  the 
matter  hath  passed   the  examination  of  the 

Sirhameot,  and  the  king  and  council  and  t<\ : 
owthis  Thompson  is  a  printer,  I  may  as  wdl 
say  a  printer  or  libels,  for  he  does  constantly 
print  ubels  aeaiost  the  religion  estabUshed,  and 
the  justioe  of  the  nation.  The  jury  tiiat  wert 
impannelled  upon  the  coroner's  inquest,  he  sava 
of  them,  that  th^  at  first  did  agree  that  ne 
murdered  himself;  and  aflerwards  did  re- 
turn, and  find  that  he  was  murdered  by  others. 
Gentlemen,  it  is  pkdn  tiiat  he  was  murdered  by 
others,  and  the  particular  .persona  have  beea 
tried  for  it,  and  found  guilty.  Now  this  per- 
son after  all  this,  What  does  he  do  P  He  takes 
upon  him  to  write  a  letter  to  Prance  (Pranc^ 
was  one  of  the  witnesses  in  that  case)  be  writes 
it  by  the  name  of  a  letter,  but  it  is  a  foul  and 
B'icked  libel ;  and  therein  ('tis  too  long  for  me 
to  mention  the  particulars)  he  scandslizes  tbe 
public  justice  of  the  nation,  he  undertakes  to 
vindicate  the  murderers,  and  to  accuse  the 
proceedings  of  the  nation.  Bnt,  gentlemen, 
»we  will  prove  these  men  ^iHy  of  framing  and 
publishing  of  these  wickra  libels,  and  that  is  all 
that  is  needful  to  be  done  u^  the  point  of 
evidence.    We  will  caU  our  witnesses. 

.  Then  Mr.  Clare  was  sworn,  and  produced^ 
copy  of  the  record  of  the  conviction  and  attain- 
der of  Green,  Berry,  and  UiU,  fbr  the  murder 
of  sir  Edmundbury  Godfsey.  As  also  a  oopy 
of  tbe  inquisition,  taken  by  the  Coroner  of 
Middlesex,  upon  the  view  of  the  body  of  the 
said  sir  Edraundbury  Godfrey,  whereby  it  is 
found  tiial  be  wop  murdered  by  them,  strainded 
with  a  cord  by  persons  unknown.  Both  whi<4i 
(Mr.  Clane  Wving  ewom  to  be  true  copie^ 
were  read. 

£.  C  i.  "(Sir  f  rancis  PMobiertOB.)  Tins 
matter  of  his  being  thus  strangled,  was  found 
befbre  it  was  discovered  who  did  the  murder* 
It  was  upon  the  sight  of  the  body,  and  they 
supposed  it*  to  be  done  by  a  cord,  but  afier- 
waras  it  came  to  light  that  it  was  done  "^^ 
anhendkerohtef. 
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"iMIi^SBy,  diedacei 

fare  F^Mrdn  lie  WHKmBd, 

Vie.     As  to  the  pkoe,  it  wi 

cide  of  PrimrcMe-iiill,  smrc 

cloaeg,  feoced  with  h^h  an 

'no  road  near,  ool  j  sooi^  dee| 

'onl  J  for  conrenieocy  for  dn\ 

like  cattle  in  and  out  of  the  g 

Tery  lanes  not  coming  near 

"tilace,  and  unpoaaUe  for  ai 

Mck  with  adnd  corpse  befu 

to  apnroacby  unle»  gaps  i 

moulds;  as  the  ponatable 

fiHmdby  experience  when  th 

liack  thither.    As  to  the  post 

nnbuttonedy  his  waistcoat  t 

his  sword  run  in  luider  his 

sldny  the  point  coaung  out  at 

ahout  six  inches,  hit  left  ar 

.bim,  fon  which  his  head  eei 

his  liflpit  arm  Uiff,  stretched  i 

hisboLy  andhrcastbditt  suj 

of  the  sank,  hiskneetnitt 

his  hips  a  httle  heodiag  c 

him. — And  they  infiorm^i! 

being  a  tall  raw-boned  n\\ 

been  several  days  dead)  ooul 

so  as  to  he  cramnied  iolo  a 

very  low  hoik,  and  difficalt 

proper  braces,  aach  more 

wiia  oords)  then  straitened,  a 

and  moanted  on  hocsc^k, 

'the   posture  he  wis  fiooad 

again. 

<'  III.  Now  ahhough  th 
may  be  said  tobeonlyctreu 
..produce  nndwiiahle  argum 
eridenae,  Fia.  Thejwy,  th 
other  creature,  be  stnoglei 
his  body  cold,  and  the  U 
Teins,  (as  be  most  needs  he, 
be  true)  run  90  swords  thrc 
not  one  drop  of  Uood  «iU 
the  contrary,  his  bodv,  whi 
of  blood,  insomuch,  that  (< 
cakes  or  greatgoUNts  of , 
bfeod  found  ailerarsrds  in  hi 
staUe  when  he  foJUai  the 

gobbets  of  blood  and  water 
out  of  thst  wonadiaibttn 
that  very  place  white  the 
out,  but  m  all  fattpMn^^  ^ 

especially  there  where  his  b 
.  two  bicfa  stompa;  ^  ^ 

upon  the  table  the  blood  a 

out  of  that  wound,  tlttt  it  ra 
upon  the  floor,  and  from  ti^^ 

ao  that  they  doa?erthat  t 
i^cdved  by  that  swwd,  ni 
the  caosa  of  his  death.   Ai 

.that  so  much  of  the  sword  { 

.  was  disooioored  %aA  blaiij 
that  caoae  out  at  hig  bse)^  ^ 

.knr,  aad  tbepWDttbtteM 
..that^tho  ds&es,  bBh^  ^ 

tofig»;hi 
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<^  II.  They  s»y,  the  olace  wfaeroi  and  the  pos- 

tam  jrherein  he  was  found,  are  very  remanui- 

ble.    As  to  the  place,  it  was  in  a  ditch  on  the 

side  of  Primrose-hill,  surrounded  with  divers 

closes,  fenced  with  high  mounds  and  ditches, 

no  road  near,  only  some  deep  dirty  lanes,  made 

[only  for  conveniency  for  driving  cows  and  such 

like  cattle  in  and  out  of  the  grounds ;  and  Ihose 

tery  lanes  not  coming  near  500  yards  of  the 

'place,  and  impossible  for  any  man  on  horse- 

baok  with  a  dobd  oorpi^  before  him  at  midnight 

to  approach,  unless  gaps  were  made  iu  the 

mounds;  as  the  constable  and  his  assistants 

found  by  experience  when  they  came  on  horsa- 

Iwck  thither.    As  to  the  posture,  his  breast  was 

unbuttoned^  his  waistcoat  and  shirt  put  up, 

his  sword  run  in  under  his  left  pap  next  his 

skin,  the  point  coming  out  at  his  right  shoulder 

about  six  niches,  bis  left  arm  doubled  under 

.  him,  f  on  which  his  head  seemed  to  lean)  and 

hia  risnt  arm  ^tifT,  stretched  out  upon  the  bank, 

his  bdly  and  breast  being  supported  by  the  side 

of  the  bank,  his  knees  uiit  together,  and  with 

,hl8  hips  a  little  bendimr  or  doubling  under 

him. — And  they  infer  from  thence,  that  he 

being  a  tall  raw-bcmed  man,  (after    he  bad 

been  several  days  dead)  could  never  be  crooked 

soastobeoi'sunraed  into  a  sedan,  (which  are 

very  low  built,  and  difficult  to  be  carried  with 

proper  braces,  much  more  as  vou  evidenced, 

with  cords)  then  sti-aitened,  and  his  legs  opened, 

and  mounted  on  horseback,  and  then  put  into 

'the  posture  he  was  found  in,  and  stifleoed 

.again. 

"  III»  Now  although  the  matters  aforesaid 

may  be  said  to  be  only  circumstantial,  yet  they 

,  produce  ^ndeniable  arguments  against  your 

evidenot,  viz.  They  say,  that  if  a  man,  or  any 

other  creature,  be  strangled,  or  hanged,  and 

bts  body  cold,  and  the  blood  settled  in  the 

.veins,  (as  he  must  needs  be,  if  your  evidence 

be  true)  run  SO  swords  through  such  a  body, 

'  not  one  drop  of  blood  will  come  out :  but  on 

'the  contrary,  his  body,  when  found,  was  ftill 

of  blood,  insomuch,  that  (over  and  above  the 

cakes  or  great  gobbets  of  congealed  putrified 

Uood  found  afterwards  in  bis  clothes)  the  con- 

staUe  when  he  pulled  the  sword  out  of  his 

body,  it  crashed  aspainst  his  bade -bone,  and 

goMtets  of  blood  ana  water  gushed  or  gabbled 

out  of  that  wound  in  abuniMuice,  not  only  in 

,  that  very  place  where  the  sword  was  pulled 

out,  but  m  all  his  passage  to  the  White-house, 

.  especially  there  where  his  body  was  lii\od  over 

.  two,  biffh  stumps ;  and  also  when  he  was  laid 

upon  the  table  the  Mood  and  water  so  issued 

out  of  that  wound,  that  it  ran  from  off  the  table 

.  upon  the  floor,  and  from  thence  into  the  cellar ; 

,  so  that  they  do  aver  that  that  wound  that  he 

,  received  by  that  sword,  must  of  necessity  be 

,  the  cause  of  his  death.    And  tliey  take  notioe, 

.that  so  much  of  the  sword  as  was  in  liis  body, 

.  wns  discoloured  and  blackish ;  and  that  part 

.  that  came  ont  at  his  baek  was  oifk  dullish  co- 

'.  lour,  and  the  point  tbeveof  was  rusty  ;  also, 

f.lhat  the.dotbea,    beh,  and  6cdi>bara, .  were 

weather-beaten  'to  rags;  his  body  stunk  ex-^ 


tremely  ;  his' eyes,  nostrils,  and  oomors  of  hia 
mouth  were  £^-blown ;  all  which  must  nah 
turally  be  by  his  being  so  long  in  the  air. 

'*  iV.  They  say.  That  when  a  man  is  stem- 
gled,  or  hanged,  his  eyes  wiU  be  extorted^  his 
face  will  be  swelled  and  black ;  whereas  hii 
eyes  were  shut,  his  face  was  pale,  only  the  left 
part  of  his  chin,  with  lus  breast  aadheliy  be- 
ing next  the  earth,  were  putrified,  and  looked 
of  a  blue  and  greenish  colour,  more  especiatfy 
about  the  wound;  for  that  the  bkKNl,  when 
hot,  running  to  the  wound,  caused  the  greater 
putrefaction  in  that  place:  whereas,  if  the 
wound  had  been  made  after  he  was  dead  and 
cold,  the  rest  of  his  body  would  have  putrified 
as  soon,  and  as  much  as  them. 

*«  V.  They  say,That  the  cleanness  of  his  shoes 
makes  against  your  evidence;  for  his  shoes 
were  cleaned,  or  rather  ^laaed  on  the  very 
bottoms  of  the  soles,  occasioned  by  his  walking 
in  the  grass,  and  grass-seeds  were  observed  to 
stick  in  the  seams  of  his  shoes  ^  and  besides, 
there  was  not  one  speck  of  dirt  on  his  oletfaea, 
or  legs,  not  so  much  as  a  horse-hair  sticking 
thereon ;  whereas  the  constable,' and  those  that 
went  with  him,  were  dbrtied  and  moiled  up  to 
the  very  saddle -skirts,  and  not  easily  to  be 
cleaned;  and  Mr.  Prance,  you  know  that  a 
tall  dead  man  on  horse-back,  cannot  lift  up  bis 
legs  to  save  them  from  the  diit. 

"  VI.  As  to  the  looseness  of  his  neck,  and  the 
rim  or  green  circle  about  it,  they  say  they  am 
ridiculous  and  impertiBent  arguments  agaiait 
so  many  demonstrative  ones ;  especially^  whea 
there  is  not  a  nurse,  or  any  woman  of  ig^ 
that  hath  buried  any  relations,  but  wifl  teU  yon 
it  is  very  common  fiir  people  to  die  %4th  neoka 
as  loose  as  his  was.  And  the  rim  about  his 
neck  was  so  far  from  being  like  nne  made  with 
a  cravat  or  handkerchiet^  that  it  aeems  lo  be 
occasioned  by  the  great  height  and  stiffness  tof 
his  collar,  which  was  fast  buttoned  about  his 
neck,  and  on  which  hi^  head  rested,  and  wns 
unbuttoned  about  tan  o'dook  the  nevt  days 
before  the  coroner  or  jury  came»  But  if  thai 
rim,  or  those  bruises,  that  your  evidence  seeow 
to  make  the  eause  of  his  deatli,  were  really  so; 
tlien  they  alledge,  that  in  such  case,  the  whote 
mass  of  blood  would  have  setiled  there,  and  his 
n^  and  bruises  wotf Id  have  sweBed,  and  hav« 
been  perfect  black,  which  was  not  in  his  case. 
''  VLl.They  also  say,  Tliat  all  these  matters  are 
uotorions,  and  will  be  proved  by  divers  credible 
and  undeniabk  eye  and  ear- witnesses;  and'be- 
sides,  they  observe,  that  JBecUoe's  (before  the 
Committee  of  Lords)  and  your  evidence,  in  rth 
lation  to  this  gentleman's  death^  are  asdifferinst 
as  the  East  »  from  the  Wests  for  yoatlsg 
him  out  of  Ht«  Clement's;  the  iilbep  deeoj^ 
him  frooi  C baring-cross :  Yen  swear  he  w«i 
.strangled  with  a  handkerchief  near  the  slaUaft 
jpoing  to  the  water-side ;  Bedloe,  that  be  wak 
smowered  with  a  pillow  in  a  inoom  in  the  great 
ooart  in  Somer^Bt-house.  Y<Hi  say^  heto^ 
horse  at  Soho ;  Bedloe  s^ys^  he  tow  coadh  «t 
ClarendoU'house ;  with  many  cnolie'sach  kkfe 
tontradictions :  and  considering  the  old  pro- 


lioombefoTeit  wn  fomui,  wa 
r«r  if  be  had,  mnd  that  «r  £. 
mnrdered,  vodtk  person  mu:! 
cured,  and  tberebv  the  ini 
Bat  I  rappose  tbe  6b(i8twill 
^bax  flermoD,  or  tbe  paropbJeC 
TbompsoD  to  be  legal,  or(ic( 
«t  aU. 

••  And  now,  Mr.  Pnwce,  1 

several  paragraphs  of  my  Ia 

dmn  Id  order  as  they  are  plu 

Ghost  particalar  answers  aco 

**1.  AstofltrE.B.G/spem 

in  mentioned  to  be  oo  the  Sati 

mming,  they  are  true  in  ever 

wiil  be  proved  by  diveri  able, 

dentnUe  witnesKi.    Andiu)w 

pfaoit  to  ask,  why  tiiese  wmie 

m  sooner  at  tbe  trial  of  Greeo, 

do  yon  judge,  wheo  aO  the  v 

tbe  great  torrent  that  earned  a 

Tonr  of  die  plot,  and  tbe  mun 

G.  by  tbe  papisli,  widioot 

was  heaid  to  say)  his  plot 

wfaeo  it  is  duly  eonsidered,  ths 

tbat  first  fband  tbe  body,  (foi 

ndSered  mncb  in  their  persons 

loQg  and  cliargeabfe  impiisoi 

others  that  then  seemed  to  doii 

diat  nan's  being  mmdered  bv 

st^nndsed  with  the  odions  *n; 

and  eooooragers  (if  not  pronui 

It  win  appear  no  wonder,  if  i 

viUiiig'  to  ihscover  their  ku 

omerolanlarOT  (without  pro< 

evideooe.     And  how  can  it  be 

three  onfbrtonate  men,  beiop 

ssners,  isoald  make  enqcury  a 

dences,  or  against  the  eomni^ 

into  suspicion  the  aaertionof 

dered  by  the  papists? 

« II.  The  Ghost  hath  to  mi 

r  It  the  second  paraj^h  of 
plaee  and  posture  hewa 
woold  aroid  the  inacoesnUeoe) 
pKteoding  a  lane  near,  when 
u  elfect,  nnpaonble  with  t\fo  * 

the  RMonds  thither  rery  hicrh 
hie  and  his  assiatanU  (ibouL'h  ( 
parish,  and  well  knew  the  wa  v 
kenk  a  gap  in  the  nooods,  tfv 
Mgfy  boned.  And  whel^^ 
ledges,  that  yon  doiwiderN),. 
to  the  plaoe  whrfly  oo  horseha 
Inmsffdf  into  a  worse  dilemma 
vrovision  of  men,  either  as  to  s 
fter)  to  carry  so  great  and  wei< 
Che  dend  of  tbe  night,  orer  si 
IcDces ;  biit  let  all  inqniaitivt 
«f  tmdi,  take  the  pains  butt 
£aad  that  without  any  burd, , 
th^  win  soon  be  ooovinceil  n\ 
tl»  Afficnlty  (if  not  impossiuii 
ha^  of  a  dead  corpse  thither. 
an  horsehack.  And  the  pn 
«8test*%  as  to  Ac  Iii&b«a4 
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hoiu9  before  it  was  found,  was  nerer  produced ;  t  joiotfi,  does  not  answer  tLat  part  of  my  letter 


for  if  be  bad,  and  tbat  sir  £.  R.  G.  had  been 
murdered,  such  person  might  have  been  se- 
curedy  and  thereby  the  murderers  detected. 
Bat  I  suppose  the  uhost  will  not  pretend  either 
thai  sermon,  or  the  pamphlet  priutetl  by  Nath. 
Thompson  to  be  legal,  or  (indeed)  any  evidence 
«t  all. 

'*  And  now,  ]^Ir.  Prapce,  being  come  to  the 
several  paracpraphs  of  my  Letter,  I  shall  take 
them  in  order  as  they  are  placed,  and  give  the 
Ghost  particular  answers  accordingly. 

"  T.  As  to  sir  E.B.G.'s  perambniatiohs  there- 
in mentioned  to  be  on  the  Saturday  he  was  first 
raissing,theyaretrue  in  every  particular,  and 
will  be  proved  by  divers  able,  credible,  and  un- 
deniable witnesses.  And  how  vain  it  is  for  the 
ghost  to  ask,  why  these  witnesses  did  not  come 
m  sooner  at  the  trial  of  Green,  Berry,  and  Hill, 
<lo  yon  judge,  when  all  tlie  world  remembers 
Uie  great  torrent  that  carried  all  before  it  in  fa- 
vour of  the  plot,  and  the  murder  of  sir  £.  B. 
G.  by  the  papists,  without  which  (as  T.  O. 
was  heard  to  say)  his  plot  had  failed :  And 
when  it  is  duly  considered,  that  the  two  persons 
that  first  found  the  body,  (for  no  other  cause) 
ffuflered  nmch  in  their  persons  and  estates  by  a 
long  end  chargeable  imprisonment.  And  all 
others  that  then  seemed  to  doubt  of  the  truth  of 
that  man's  beinof  murdered  by  the  papists,  were 
atifipiatized  with  the  odious  names  of  papists, 
ana  encouragers  (if  not  promoters)  of  the  plot. 
It  win  appear  no  wonder,  if  people  were  un- 
frilling  to  discover  their  knowledges,  or  to 
«:ome  volontuily  (without  process)  to  give^  their 
evidence.  And  how  can  it  be  imagined  those 
three  unfortunate  men,  being  kept  close  pri- 
soners, could  make  enquiry  after  proper  evi- 
dences, or  against  the  common  vogue,  drew 
into  suspicion  the  assertion  of  his  bang  mur- 
dered by  the  papists? 

"  II.  The  Gnost  hath  so  much  ingenuity  to . 
grant  tiie  second  paragraph  of  my  letter,  as  to 
the  place  and  posture  he  was  found  in,  but 
would  avoid  the  inaccessibleness  of  the  place, 
pretending  a  lane  near,  when  as  that  lane  is, 
in  efSect,  unpassable  with  two  on  a  horse,  and 
comes  not  within  500  yards  of  the  place,  and 
the  mounds  thither  very  high,  and  the  consta- 
ble and  his  assistants  (though  they  lived  in  the 
parishf  and  well  knew  the  way)  were  forced  to 
oreak  a  gap  in  the  mounds,  though  they  were 
singly  horsed.  And  whereas  the  Ghost  al- 
led$:es,  Aat  you  do  not  depose  he  was  carried 
to  the  piece  wholly  on  horseback,  he  hath  run 
bimsplf  into  a  worse  dilemma,  having  made  no 
provisiott  of  men,  either  as  to  strength  or  num- 
ber) to  carry  so  great  and  weighty  a  coi^pse,  in 
the  dead  of  the  night,  over  such  mounds  and 
fences ;. but  let  all  inquisitive  people,  desirous 
of  truth,  tske  the  pains  but  to  go  to  the  place 
{and  tbat  without  any  burden  on  thi»ir  backs) 
they  win  soon  be  convinced  of  the  assertion  of 
the  difficulty  (if  not  impossibility)  of  the  bring- 
ing of  a  dead  corpse  tnither,  either  on  footer 
on  horaebadc.  And  the  pretensions  of  the 
CUi08t*S|  aft  to  the  limbemeaB  of  the  body  and 


which  relates  to  the  impossibility  of  bis  being, 
put  into  a  sedan.  For  his  body,  when  found, 
^vas  stiff;  so  that  what  limbemess  happened* 
or  appeared  afterwards,  hath  no  relation  to  the 
question.  For  it  is  a  certain  maxim,  a  deatf 
limber  body  cannot  be  stiffened.  And  prey,, 
Mr.  Prance,  give  us  an  account  what  becamo 
of  the  sedan,  and  the  cords?  And  how  you 
coulff  carry  it  with  cords ;  for  the  meanest 
setlan-man  io  the  town  will  tell  you  it  is  im- 
practicable, or  rather  impossible;  'and  yoa 
may,  if  you  please,  make  an  experiment  with 
a  cord. 

<«  III.  As  to  the  body  being  full  of  blood, 
when  found,  the  Ghost  endeavours  to  disprove 
that  assertion,  by  the  evidence  of  Mr.  Brown 
the  constable,    the  two  surgeons,  and  3Ira. 
Curtis,  and  prodnceth  the  evidence  given  at 
the  trial  of  Green,  Berry,  and  Hill,  and  an  ex- 
traindicial  affidavit  since  made  by  Mr.  Browner 
and  another  by  Mrs.  Curtis,  to  countenance 
such  his  denial.    But,  Mr.  Prance,  (when  you 
see  the  Ghost)  tell  him  the  maUer  ot  the  btood 
will  (and  I  assure  you  and  all  the  world  it  will) 
be  proved  by  divers  credible  and  undeniaUe 
evidence ;  and  that  I  may  pacify  the  Ghost 
in  the  mean  time,  he  is  to  understand  that  Mr. 
Brown,  the  two  surgeons,  and  Mn.  Curtis,, 
are  no  competent  (nor  can  be  material)  wit- 
nesses in  this  case.    For  3Ir.  Brown,  as  he  did 
a  rash  and  unaccountable  act  (to  give  it  no 
worse  name)  in  removing  tlie  body  before  the 
coroner  and  jury  saw  it,  (which  hath  occa-^ 
sioned  all  this  (hspute)  so  be  must  not  think  to' 
help  himself  by  affidavits,  or  to  justify  one  ill 
act  by  another :  And  besides,  aahe  unadvised" 
ly  (and  contrary  to  all  la\y  and  practice)  re- 
moved the  body  before  the  coroner  and  iury 
came ;  so  he  did  the  same  in  the  dark,  (about 
eight  o'clock  at  night)  when  the  candle  waa 
blown  out ;  whereby  it  was  impossible  for  him 
to  look  for  any  blood,  so  as  to  find  it :  And  nei- 
ther he  or  the  surgeons  (by  any  day  light)  saw 
the  place  where  the  body  was  found,  or  where 
the  sword   was  pulled  out,   until  after  ten 
o'clock  the  next  ctay :  before  which  time  much 
of  the  blood  was  taken  up,  and  the  rest  tram* 
pled  out  of  sight  by  the  great  concourse  of  the 
people  which  came  thither.    And  as  for  Mrs. 
Curtis,  she  only  saw  the  body  after  it  waa 
brought  home,wnen  as  the  body  was  stripped  at 
the  White- house,  and  a  blanket  borrowed  there 
to  wrap  the  body  in.    So  the  world  may  judge 
of  her  affidavit.    But,  Mr.  Prance,  it  will  be 
fully  proved,  tbat  the  body  was  full  of  blood; 
and  tnat  there  were  cakes,  or  gobbets  of  dij 
blood  fonnd  in  his  clothes,  which  (with  his 
body)  stunk  extremely.    And  it  will  he  also 
fully  and  effectually  proved,  that  hia  eyes, 
nostrils,    and    comers   of    h)s    mouth   were 
fly-blown ;  though   the  Ghost  (without  the 
least  colour  of  reason)  pretends  it  to  be  C(Hitruy, 
to  nature  and  reason;  when  as  common  eai-. 
perience  daily  evinces  the  contrary.    And  I  da 
observe,  that  the  Ghost  omits  to  take  notice  of 
two  mitniil  drcuflntapcee  in  this  third  pare*' 
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tilled,  «Tlie  Loyal  PhMe 
« ace.' Ntunbcrl^.  TvaA 
dM  ftilawiiig  par^raiih : 

*  <«  Mvdi  4,  1682.  Wl 
Godiim,  in  his  meteid*^ 
■McfCHry  of  BbLtnruy  Isst, 
^fepjrf  wini  a  Mttcc  uKTci 
Mst  to  Mr.  Plrmo^  concer 

*tfie  cixmiiiatioii  oi  Ac  tnitj 
iaet  eoolBiied  in  that  letter 
g^fftiwg  and  stigmatisiii^  al 
JSnclnidMen  with  tne  mnip ' 
IraiffMftd:  be  and  his  W 
wdij  de9t«d  totdcenotic 
in  tlie  said  lettertbe  kaut  ite 
feat  what  wfll  be  by  iiDdenu 
fraC  to  be  the  truth.  Sotb 
liorhi^  Qotas  j^  yonchsafa 
leCter/he  wilf  speedily  reoeii 
Tdaadtig  to  iliat  murder;  h 
Ipotfa  wiilnot  only  befulfy  t 
cimnnstaoces  set  oat ;  but  \ 
plainly  appear,  that  the  rept 
kmght  is  so  far  from  bdng 
or  the  justice  of  the  nation 
ianad;  asdiatit  wiiloDccer 
H.  G.  and  aA  parties  od  tha 
beads  tf^pether  more  eflecti: 
on  Wednesday  morning  hst : 
ONiicn;  and  were  it  not  for 
MBCtific^  generation  of  vipci 
an  advocate.  For,  though 
lor  a  ttfne,  and  eclipse  the  tr 
truth  will  ahioe  forth,  with 
tfiat  Ood,  who  is  the  anthor 

Tfaea  a  Fuagmph  oot  of 
latdligences,  was  read.  TI 
|fdBberl37.    ^)alarday,M 

«  Much  9, 1«».  WbcRts 
diis  day*s  Mercnnr,  promise 
lirte  telter  to  Mr.  Prance,  \,j 
Im,  snd  all  the  wotM  Doci(v 
owar  is  iaipaAiendy  expects 
Unt  Vster,  who  qacatioBt  wA 
tilde  of  that  lettw,  la  the 
Mankind :  and  besides,  he  is 
the  CooKMitier  (aoconfiii|>  x 
of  Adrioe  fnmi  Hooie)  ttoul 
bis  inleiest  to  procoie  the  ju 
aMenneo,  and  eomuMQ-eoui 
inspect  tlie  troth  of  4hat  Ieu< 
i^penr  loentdMy,  that  then 
or  popichly  allMXed  penon 
letter,  or  in  the  pioof  cf  tlte^ 
batthe-same  (with  dbeni( 
cumstanccs  relaxing  to  the  d 
Godfey,  and  thefinndatif 
woiid  in  relation  thoRio)  i 
idainiy,  and  tnanitail^  pro 
ttt  words,  or  aomriioaslang^ 
to  any  persons  that  rcd^ 
be  therein  eoncemed,  m 
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11|M«fae  Aiiottrte i«fci out  of  «  py,  in- 
tilled,  <  The  Loyal  Protestant  lotaOigeDce, 
«  acc.>  Number  ]!25.  Tuesday,  March  7, 1681, 
the  following^  paragraph :       ' 

*^ 'March  4,  166^.  Whereas  Ae  mayor  of 
GotWn,  in  his  pretended  True  Protestant 
-Meremy  of  Saturday  last,  seems  mightily  of- 
ftnded  with  a  letler  therein  mentioned  to  be 
Bent  to  Mr.  Prance,  concerning  the  murder  of 
air  E.  B.  Godfrey  ^  and  endeavours  to  aroid 
"tfie  examination  of  the  trath  of  the  matter  of 
fact  contained  in  that  letter,  by  his  old  way  of 
railing  and  sti^;matiadng  all  honest  Churcn  of 
£ng)andMen  with  the  name  of  Papist,or  popish  • 
It  affeeted  :  he  and  his  Whignsh  Tnbe,  are 
Ker^y  desired  to  take  notice,  mat  there  is  not 
in  the  said  letter  the  legist  item  or  circumstance, 
hut  what  will  be  by  undeniable  evidence  made 
crat  to  be'  the  tniUi.  So  the  said  Mr.  Prance 
faarin^  not-as  yet  vouchsafed  an  answer  to  that 
letter,  ne  wilf  speedily  receive  a  further  letter 
rdatingf  tb  that  murder ;  wherein  the  further 
imth  will  not  only  be  fuUy  set  forth,  and  other 
cireumstances  set  out ;  but  also  it  will  thereby 
plahdy  appear,  that  the  reputation  of  that  dead 
Kui^t  is  so  far  from  being  therein  murdered, 
or  me  justice  of  the  nation  from  being  ques- 
tioned ;  as  that  it  will  concern  Mr.  Prance,  Mr. 
M.  G.  and  all  parties  on  that  side,  to  lay  thdr 
iieads  together  more  effectually  than  they  did 
on  Tf  ednesday  morning  last :  for  truth  seexs  no 
oomers ;  and  were  it  not  for  a  vicious  and  un- 
sanctified  generation  of  idpers  need  not  require 
an  advocate.  For,  though  a  lie  may  prevail 
for  a  time,  and  eclipse  the  truth,  yet  at  length 
truth  will  shioe  fbrth,  with  the  assistance  of 
that  God,  who  is  the  author  of  truth  itself." 

Then  a  Paragraph  out  of  another  of  the  like 
Intelligences,  'was  read.  The  IntelJigeacc  was 
Nnmber  137.    Saturday,  March  11, 1681. 

^  March  9, 10B3.  Whereas  Dick  Janeway,  in 
^is  day's  Mercury,  promises  an  answer  to  the 
late  letter  to  Mr.  Prance,  &e.  This  is  to  give 
lum,  andall  the  world  notice,  that  such  an  an- 
awer  is  impatiently  expected  by  the  author  of 
that  letter,  who  questions  not  but  to  prove  evexy 
tittie  of  that  leUer,  to  the  satisfaction  of  all 
mankind :  and  besides,  he  is  very  desirous  that 
the  Courantier  ^cording  to  his  last  Papquet 
of  Advice  from  Home)  woiUd  go  on,  and  use 
his  interest  to  procure  the  lord  mayor,  couit  of 
aktefmen,  and  common-council  of  London,  to 
inspect  the  truth  of  4fhat  letter ;  whereby  it  will 
appear  inevitably,  that  there  is  not  one  Papist, 
or  popiahly  affraed  person  concerned  in  that 
letter,  or  in  tlie  proof  of  the  particulars  thereof'; 
but  the  S9fm  (with  divers  other  material  cir- 
cumstances relating  to  the  murder  of  sir  £.  B. 
Godfrey,  and  the  mud  and  blind  put  upon  the 
world  m  relation  thereto)  will  be  more  fully, 
plainly,  and  manifestly  proved,  without  giving 
ill  words,  or  scurrilous  language,  or  reflections 
to  any  persons  that  really  are,  or  suf^osed  to 
be  therein  concerned,  m.  any  drcuaMtance 
whatsoever." 

Mr.  Seij.  Mt^fwrd^  Yam  tea  what  they 
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have  done ;  they  say,  What  was  testified 
against  the  murderers  of  sir  Edmandbiiry  God- 
frey, was  a  lie.  They  go  over  all  the  evideace 
given  affainst  these  feltows,  and  ludertake,  by 
undeiiiaMe  witnesses,  to  prove  the  contrary. 

X.  C.  J.  To  the  defendant's  oounsd ;  What 
say  you  to  it  ? 

JMur.  Saunden*  I  am  of  counsel  for  Pain, 
my  lord,  the  chaive  a^nst  Pain  is.  That  he 
should  own,  that  he  did  bring  one  of  theae 
letters  to  be  printed  ;  I  have  forgot  whether 
sir  Philip  Lloyd  said  the  first  or  the  second. 

X.  C.  /.  The  second  he  sajrs^ 

Mr.  Saunders.  If  Pain  did  own  it,  I  thiAk  he 
did  more  ingenuously,  than  when  he^d'make 
it,  or  bring  it  to  the  press  :  but,  my  lord,  it 
was  a  rash,  unadvised  act ;  but  not  out  of  any 
malice :  my  lord.  We  will  prove  that  Pfun  waa 
not  a  Papist,  nor  any  of  his  family.  My  lord, 
this  cannot  justify  or  excuse  them,  it  will  only 
extenuate  tKeur  fault.    We  will  call  some  wit- 


L.  C.  J.  X  will  hear  any  thing  in  this  c»a% 
be  as  large  as  you  will,  you  suul'^  say  yon 
are  stinted ;  fm:  it  is  a  bosines  of  ooigfaty 
concern. 

Mr.  Gooding.  I  am  of  coonsd,  ray  lord,  for 
Pain :  my  lord,  we  have  made  appucation  to 
persons  to  intercede  for  us  ;  we  are  sorry  for 
what  we  have  done,  and  have  ofiered  to  give 
any  satisfaction. 

L,  Ci  J.  To  me  he  said,  he  would  make  it 
out  by  500  witnesses :  they  would  make  it  as 
plain  as  the  day. 

Mr.  Thompson,  Since  the  last  time  that  waa 
impointed  for  the  trial,  they  have  printed,  that 
they  would  prove  it  by  threescore  witnesses  $ 
and  were  very  sorry  it  did  not  come  on. 

Mr.  Yalden,  I  am  of  Counsel,  my  lord,  for 
Thomjison^  who,  I  think,  was  unfortunatdy 
drawn  into  the  business  9  and  that  by  Patu  and 
Farweli,  though  they  turn  all  upon  him  now. 
It  waa  a  ^peat  piece  of  ingenuity  for  him  to 
discover  his  aathors;  and  it  hain  been  very 
mischievous  if  they  had  not  been  discovered. 

Zi  C.  J.  What  say  you  to  the  two  Protestant 
Intelligences  ? 

Mr.  Yalden.  They  are  as  much  tlie  author 
of  them,  as  of  the  other.  Thompson  says,  the 
authors  Would  be  able  to  prove  it  by  undenia- 
ble witnesses:  Thompson's  Intelligence  is 
open  to  any  man  that  will  put  any  thing  into 
it,  and  he  is  paid  for  his  pains. 

Mr.  Osborne.  I  am  of  counsel  for  Farweli, 
my  lord,  it  was  a  fo<^ish  thing  to  do  as  we  have 
done  ;  but  tliat  is  no  satisnietion :  my  clieoC 
says  he  hath  several  witnesses. 

£.  C  /.  Call  them,  they  shall  be  heard. 

Mr.  Farweli^  I  beffin  with  Hazard,  way 
ford,  he  and  I  went  to  Sie  place. 

Then  Hazard  was  sworn. 

Ifasoftf.  I  west  along  with  l^Ir.  Farwefl. 
He  was  at  the  Rainbow  Coffee-house,  it  was  in 
the  morning,  and  he  desired  me  to  go  to  the 
place  whefe  sir  Edmoadimry  GoAcy  was 
l^iind. 
4T 
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wide.  Slid  diere  ^as  Mn» 
tMted  there,  and  tikewise 
tmre  be  by,  and  upoo  tlu 

Mr.  Fonre//.  Did  the  I! 
upon  tlie  flwnr,  mud  gotloi 
theoeUar? 

Rawaofu  Some  dropi  v< 
%veer  wfaether  it  irere  Ucmm 

Mr.  Fmwsil,  My  lord, 
■HiLfltion  may  be  piU  to  Mn 

Mrs.  Raxson 

lbs.  JUawm.  My  lord 
fare  not  a  ward  to  say,  t 
And  waterran  tbrougfa the 
can  say. 

Mr.  Farw€lL  My  lord, « 
fcawcca  Mr.  Praace's  e 
Bedloe'a,  I  desire  1  may  pi 
between  tbcni. 

X^C.X  Ton  siiaU  make 

John.  Stanley  called  by  Mr.  1 

Bfr.  FarmelL  leaHhim 
«f  the  JoarnalB  of  the  Hou 

X.  C.  J.  What  would  j 
Joomals? 

Mr.  Fdrweii.  My  lord, 
that  I  should  say  tblere  is  a 
ftteoee  between  tbeevidenc 
in  the  Uonaeof  Loids,  and 
Praaee  gare  at  the  trial 


L.  C.  J.  Wonld  yon  pr 
given  by  Bedloe  out  of  tke  J 

9Ir.  PorweiL  I  oan  pro? e 
denoe  befine  the  Boom  ofl 


But  Mr.  Farwdl  afWu-a 
that  proo^  and  called  Mr.  ] 
Mr.  Chase  the  father,  and 
hod  Mr.  Laanby,  who  were 

Mr.FmwU.  laskMr.C 
nerved  about  sir  Edmondbur 

Mr.    €Aase  the  ton.    ^ 
■Bornii^  the  day  after  tbe  1 
went  to  Piimrose-hill,  in 
AdMr,  to  see  the  body  wb 
I  came  into  the  fiil 
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in  the  field  said  tbe  b 
lie  tody  had  ht«n  thw  car 
I  hMked  into  the  ditob  ^ 
hodr  was  laid,  I  coald  no 
dil^,  but  four  or  dn^  y 
ditoh,  there  seemed  SMue  I 
tfaeoonslable  said,  Mowed 
was  indled  out  of  the  body 
the  house,  and  saw  tbetwc 
mat  contusion  on  the  l«^ 
nee  was  Terv  much  brQi«^ 

L.C.J.  lis  you  hebete 
ienoeofieeedtu  bins? 

'dtffe.  My  lord,  I  beliei 
fnr  I  do  not  bdiern  tbooi 
Wiwod shout  him,  eoQliii^ 

luCJ.  WhatsMyoQ^ 
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«ide,  voA  there  "was  Bome  water  and  blood 
liefated  there,  and  likewise  lay  upon  the  table 
ti^ere  be  lay,  and  upon  the  floor. 

Mr.  FarteelL  Did  the  blood  of  his  body  fall 
upon  the  floor,  aud  go  throu|^h  the  floor  into 
the  cellar  ? 

JRoiMOfi.  Some  drops  \vere  there,  I  won't 
^Iwear  whether  it  were  blood  or  no,  my  lord. 

Mr.  Farwdl.  My  lord,  1  desire  the  same 
question  may  be  put  to  Mrs.  Rawson. 

Mrs.  RaxDton  sworn. 

Hn.  Ramton.  My  lord,  if  you  please,  J 
have  not  a  word  to  say,  but  there  was  blood 
and  water  ran  through  the  table,  that  is  all  1 
can  say. 

Mr.  FarwelL  My  lord,  as  to  the  difference 
between  Mr.  Prance's  evidence,  and  Mr. 
Bedloe's,  I  desire  1  may  prove  the  dlflTerenoe 
between  them. 

X.  C  /.  You  shall  make  any  proof  you  will. 

Jakn  Stanley  called  by  Mr.  Farwell,  and  sworn. 

Mr.  Fai^KDelL  I  call  him  to  prove  the  copies 
ef  the  Joumsis  of  the  House  of  Lords. 

X.  C.  J.  What  would  you  infer  from  the 
JoomalsP 

Mr.  FarweU.  My  lord,  they  charge  me, 
that  I  should  say  there  is  a  mat  deal  of  dii- 
lerenoe  between  the  evidence  Mr.  Bedloe  gave 
in  the  House  of  Lords,  and  the  eridence  that 
Prance  gave  at  the  trial  of  Green,  Berry, 
and  Hill. 

X.  C.  J.  Would  you  prove  any  evidence 
f^T6B  by  Bedloe  out  of  the  Journals  ? 

Mr*  FanotU,  I  can  prove  he  gave  that  evi- 
dence before  the  House  of  Lords. 

But  Mr.  Fafwell  afterwards  went  off  from 
that  ^roof,  and  called  Mr.  Hobbs,  Mr.  White, 
Mr.  Chase  the  father,  and  Mr.  Chase  the  son, 
bnd  Mr.  Lazinby,  who  were  sworn. 

Mr.  FarweU,  I  ask  Mr.  Chase,  what  be  ob- 
served about  sir  Edmundbui^  Godfrey  f 

Mr.  Choie  the  son.  Afyloi*d,  on  Friday 
morning  the  day  afler  the  body  was  found,  I 
went  to  Primrose-hill,  in  comnany  with  my 
lather,  to  see  the  body  which  tney  said  was 
found ;  I  came  into  the  field  where  the  com- 
panr  in  the  iiekl  said  the  body  had  been  hud  ; 
the  tmdy  had  b«*en  then  carri«M  into  the  house, 
I  kxikeA'  into  the  ditch  where  they  said  the 
body  was  laid,  I  could  net  see  blood  in  the 
ditch,  but  faur  or  five  yards  aside  etf  the 
ditoh,  there  seemed  some  '^blood  to  me,  which 
the  constable  said,  followed  tlie  sword  when  it 
was  pulled  out  of  the  body  :  I  saw  the  body  in 
the  bouse,  and  saw  the  two  wounds ;  he  had  a 
irreat  contusion  on  the  left  ear,  aud  his  whole 
&oe  WM  verv  much  bruised. 

Ih  C.  J.  l>a  yon  believe,  there  was  any  vio- 
lence offered  tu  him? 

^Ckate.  My  lord,  I  believe  he  was  strangled, 
for  I  do  not  believe  those  injuries  that  were 
effered  about  him,  could  be  after  he  was  dead. 

X.  C.  J.  What  say  you,  Mr.  Hobbs  ? 

JhrmiL  14ewc  Jieinay  Im  afked,  whether 


he  did  not  propose  to  Mr.  Ood^y,  Uiat  th.o 
body  miffht  be  opened,  tliat  any  doubt  mav  bii 
laid  aside,  oiDnceming  his  being  munkt-ed  in 
that  place  f—lTo*^.  My  lord,— 

X.  C.  J.  Had  you  any  doubt,  whether  he 
was  murdered  or  not  2* 

HMt,  Indeed,  my  lord,  I  thought  he  was 
stiimcrled,  that  was  my  opinion,  1  cannot  tell 
whether  I  was  misUkcn.  I  said  to  Dr.  Goodall 
it  would  be  very  well  if  Mr.  Godfrey  would  send 
for  a  sujgeon  and  a  ^ysiciun  from  the  court, 
and  othera  from  the  city,  to  satisfy  all  per9(»ns. 

Mr.  FarweU,  What  xiour  was  his  face  ? 

Hobbi,  My  lord,  it  was  blotted. 

X.  C  /.  Did  it  look  as  if  violence  had  been 
used  to  him  ? 

Uobbt,  Ay,  my  lord  ;  and  the  bloody  yessds 
of  bis  eyes  were  so  full,  as  if  he  had  been 
trouUed  with  sore  eyes. 

Mr.  FarzceU.  Did  you  observe  any  fly- 
blows in  his  face  ? 

Hobbi,  No,  my  lord,  not  that!  know  of. 

X.  C.  X  What  say  you,  Mr.  Chase. 

ChoK.  My  lord,  on  Friday  when  I  came  to 
see  the  body  at  the  White-bouse  I  found  a 
great  contusion,  and  two  wounds,  one  yielded 
towards  the  ri^t,  the  oth^  went  into  the  body. 
I  troubled  myself  no  more  at  that  time,  but 
the  next  day  1  was  desired  by  Dr.  Lloyd,  that 
I  would  go  to  his  house  and  seethebodv  again, 
and  there  I  found  a  swelling  upon  the  left  ear, 
as  if  a  knot  had  been  tied  ;  there  I  found  him 
beaten  from  this  place  to  this,  (pointing  to  tl^ 
neck  and  stomach^  1  never  saw  any  plan  beaten 
so  in  my  life.  Before  this  .business  w&s  broach- 
ed, Mr.  Farwell  did  take  me  aside  at  Man's 
coffee-house,  and  did  tdl  me  what  ^oof  he 
could  make  o^'  this  business :  I  told  him,  Mr. 
FarweU,  1  love  you  well,  don't  meddle  with  the 
business,  fur  I  know  it  is  impossible  any  thing 
.can  be  said  against  it  that  hath  the  face  of 
truth.  I  did  so  a  second  time  (iny  lord)  vrliea 
the  book  came  out,  I  found  one  before  1  went 
to  New-market,  aud  the  other  at  New-maiket; 
I  was  very  much  troubled  to  see  them.  The 
night  before  Easter,  the  eve  of  Easter  day,  I 
met  with  Mr.  Farwell  at  an  bonse  where  I  had 
been  with  a  good  friend  of  his  and  mine,  and 
Farwell  came  and  asked  for  me,  and  he  came 
up  to  the  room  as  they  called  for  another  bottle 
of  wine,  I  told  them  it  was  neeAeas,  only  since 
Mr.  FarweU  is  come  up,  said  I,  1  \ku\  drink 
one  glass  with  you.  Aud  he  told  mc  then,  that 
six  months  before  1  had  given  him  good  couor 
sel  if  he  had  taken  it. 

Mr.  FarweU,  My  lord,  I  desire  Mr.  Smith  to 
be  called. 

X.  C.  X  Let  him.  Bot  he  came  not  then. 

Mr.  Browti  is  called  by  Mr.  Farw^l,  tmd  swora. 

Mr.  FarweU,  I  desire  Mr.  Brown  may  be 
asked,  whether  his  eyes  were  not  fly-blown  ? 

X.  C,  X  It  is  proposed  to  you  by  Mr.  Far- 
well,  whether  the  eyes  of  sir  £.  Godfrey  wen 
notfly-UawnP  . 

Brmn,  No»  my  lord,  1  did  net  aee  any  fly- 
blowi. 
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Bfr^J^of inlyt   Hit  dotibe*  Wiv6  as  ilry  aft 

Mr.'FarmdL  My^  lord,  iliey  made  a  grettt 
fire  thane,  and  dried  has  olothes. 

L,  C  J.  Come,  Mr.  FarnreD,  ihere  is  no 
naan  so  bUnd  as  he  that  weu't  see.  Will  ye« 
call  an ymore witnesses ? 

Mr.  Fmrw>€lL  I  will  call  no  niore  witoesses ; 
bat  I  sypyee  tbey  wiQ  oflhr  sgainst  me  dMft  I 
am  a  Papist. 

Set},  iiaynard.  No,  no.  ^ 

L,  C,  J.  Truly  your  religfion  is  not  worth 
emiuinn^  into :  It  is  not  much  to  the  purpose 
what  relu^ioa  you  ave  of. 

Seij.  jEfeyn.  Gentlemen,  you  hear  he  hath 
been  aUeto  make  no  defence  for  himself;  but 
lor  the  satisfection  of  the  world,  my  lord  hath 
taken  great  pains  in  hearings  him.  I  shaD 
speak  mit  very  few  words,  and  call  a  witness 
or  two  of  some  new  matter ;  that  if  it  be  possi- 
ble to  convince  him,  we  wfll  do  it.  We  need 
not  do  it  becau^  his  own  witnesses  tells  you 
'  of  the  several  bruises  and  wounds  he  had ;  that 
there  were  no  fly-Uows,  no,  putrifted  matter. 
How  can  a  man  that  stabs  himself,  bruise  and 
bent  himeelf  in  the  manner  that  yon  have 
heard?  There  is  never  a  witness  that  hath 
s^ken  on  his  side,  but  haih  spoken  against 
hmi,  to  prove  himself  as  malidous  a  fellow  as 
can  be.  What  had  he  to  do  with  this  ?  Sir 
fidmundburj  God&ey  was  murdered,  was 
found,  inquiry  msde  afler  it,  and  prosecution 
thereinon ;  now  comes  this  fellow  and  permits 
seYeral  aigUments  atfainst  it,  CTery  one  of 
them  ^rom  matter  of  fact  that  is  fidse,  and  yet 

Ettbliehes  it  to  the  world,  that  he  will  prove  it 
y  SOO  undeniable  witnesses.  We  wdl  now 
cm  some  witnesses  to  prove  him  as  wicked  a 
liar  as  lives.  I  say  what  had  he  to  do  with  it, 
only  mere  malice ;  he  would  have  me  ask  him, 
what  rdiffion  he  is  of  ?  I  shall  not  ask  him,  for 
I  don't  thmk  he  is  of  any ;  none  of  any  rehffion 
can  be  so  wicked  to  own  such  a  thing.  We  shall 
desire  the  ikvour  to  call  a  witness  or  two^  to 
prove  someihiDg  more  than  hath  been  proved 
m  this  murder,  fbough  there  was  evidence 
enough  upon  the  trhd  to  prove  tt» 

8(U.  Gem,  Gentlemen,  Mr.  Farwell  does 
pretend  that  he  hath  only  told  so  many  lies, 
and  hath  left  the  world  to  make  use  of  it  And 
hsth  brought  witnesses  to  colour  this  matter 
over,  in  hopes  to  make  you  bdieve  the  matter 
is  true,  but  Mr.  Fanl^eU  hath  forgot  himself, 
bis  paper  is  quite  otherwise,  for  he  hath  argued 
upon  It,  and  made  inferences,  that  ther^ore 
sir  Edmundbury  Oodfrey  murdered  himself, 
therefore  he  is  guilty  of  the  highest  malice  in 
the  worid.  He  tells  a .  great  many  falsities, 
and  from  those  fidaities  bath  inferred  others. 
The  paper  is  full  of  arguments. 

Z.  C  /.  Gentlonen,  I  did  give  bim  leave 
lo  go  into  what  evidence  he  would  in  this  case, 
not  thsS  I  thought  it  uMiterial ;  fer  if  he  could 
have  proved  never  so  much,  yet  his  malice  had 
never  been  the  less  to  have  gone  and  aspersed 
thegwtmmeiit  What  had  halo  dots  meddle 
withit^  <Vi  lAM  pttifOit. ahsuld  ho  ircite 


V    ^ 


books  ooneeming  the  matters  of  gsvmnmart, 
to  traduce  the  justice  of  the  nation  f  Tbe  pee-  * 
pie  had  suffered  as  malefactors^  and  what 
had  he  to  do  with  it  ?  If  tbey  had  sufiered  ia- 
nooeatly,  he  ^ugbt  to  have  done  no  such  thing 
as  this  IS. 

Serj.  Moyji.  My  lord,  but  one  witness. 

X.  C.  J.  Pray  call  whom  you  wiA. 

Ser).  iUiiyn.  JohnOakely.  Wewiflprov« 
that  be  was  waylud  that  very  day  he  was 
strangled. 

SoL  Gen*  We  have  no  need  to  call  any 
witjesses  now,  to  overdo  a  fhing.  We  may 
leave  it  here. 

Jury-man.  Pray,  my  lord,  if  they  have  any 
more  witnesses,  letusneai  them. 

X.  C.  J.  It  is  notliing  to  this  purpose  to  call 
any  for  Uie  king,  nor  hath  Farwell's  evidence 
signified  any  uing  to  thisr  He  did  design, 
ami  would,  no  doubt  of  it,  have  been  very 
much  satisfied  if  he  could  have  made  but  some 
probable  evidence  that  sir  £.  Godfrey  kiUed 
himself,  and  I  was  desirous  to  hear  wnat  they 
would  say  fer  themselves.  But  you  hear  what 
a  kind  of  evidence  it  is;  not  a  witnem  he  hath 
called,  but  is  as  much  against  him  sm  can  be, 
and  does  evince  it  )ilainly,  that  the  man  was 
killed,  and  that  he  was  killed  by  stran^^g  i' 
ai|4  so  the  evidence  was  upon  the  Trial  of 
Green,  Berry,  and  Hill.  If  he  could  have 
raised  a  doubt  about  it,  yet  his  offence  had  not 
been  mitigated  by  it,  for  a  private  person  is  not 
to  arraign  the  justice  of  the  nation ;  but  I  wae 
willing'  to  hear  what  could  be  said  in  the  oase». 
whether  a  doubt  could  be  made  in  tb^  world, 
that  sir  E.  Godfrey  was  not  murdered.  And 
you  see  how  his  very  evidence  hath,  in  all 
things,  confirmed  the  evidence  Prance  bath 
given  that  he  was  killed,  and  that  he.  was 
killed  by  strangling.  I  must  leave  it  with 
you,  gentlemen,'  tbey  are  tdl  three  in  this  mi#-. 
chidf,  it  is  a  combination  of  them  to  affront  ths 
public  justice  of  the  nation,  and  what  is  th* 
end  of  it  ?  The  end  of  it  is  to  make  peopla 
believe  there  is  no  popish  pkit ;  but  it  is  pain 
he  was  killed  by  the  popish  party  ;  as  France, 
upon  his  evidence  against  Green,  and  tlm 
others,  attested.  But  if  thcj  could  have 
made  it  out  that  he  killed  himself,  all  of  them 
woukl  have  cried  out  the  Popish  Plot  was  a 
sham,  nothing  but  a  thing  raised  by  the  Pso-' 
testants  against  the  Papists,  and  all  the  plot 
must  have  gone  tor  nothing.  -Gentlemen,  I 
do  leave  it  to  you,  whether  upon  this  evi- 
dence you  do  not  believe  them  all  to  be  guilty 
of  this  design  of  traducing  the  justice  9i  the 
natioo. 

Th»  Jury  thereupon,  without  going  ficvm . 
the  Bar,  feund  them  aU  three  Guilty  of  tbe 
Information.    And  the  people  gave  ja  great 
hum*  ^ 

*  Hee  in  iUi*  Collection,  the  Cases  of  lord 
Shaiiesbutjf  p.  7^9  of  this  volume;  ef  thsk 
9even  Bishops^  a.  p.  t089;  aod  of  8lon«^ 

A.  D.  179(?« 
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Itftt,  TkHMmon  aDd  Fi 
JfttanrntiieOM  Pblaee-^ 
witfa  ttus  writing  orertbeir 
•«  For  UbeHinir  the  Just: 
^■Midngf  tlMWoi;^d  bdic*^ 
**  Miry  Godifcy  murdered  1 


At  the  end  of  tbe  arcoan 
tiabed  in  1683,  was  added  1 

lAPPENBIX,  containutf'  i 
BAriTS,  wbich  furtner 
mony  of  Mr.  Miles  Pi 
the  Trial  of  Greek,  Bi 
the  Murder  of  Sir  £dni 
With  soipe  ObserTatioD! 
■OD,  Pkio,  and  Farewei 

AS  it  hath  been  of  late 
paw,  made  appear,  Hial  th< 
and  cogptenance,  nay,  estee 
MKooB,  murdeiB,  aadmaas 
-Pkotettant  prince  or  people  ( 
heretics)  for  the  adTanoem 

E'  n ;  80  it  is  as  well  known 
hoos,  mniden,  and  mass 
ed,  they  can  (if  they  shall  th 
have  dspensationfc  to  fbrswef 
do  any  tning  to  make  tbe  t 
they  are  innocent,  or  make 
selves  ^V!^  S^^l^  of  diem. 
been  n  ropish  Plot,  (and  a  i' 
in  £ng1and,  for  the  subrer 
testant  Religion,  and  Bstabli^ 
1  think  no  man  doubts,  00 
whooe  interest  it  is,  may  den 
the  sereralconcoRingeriden 
Conspiracy,  the  murder  of  th; 
man  anQ  magistrate  by  tbat 
been  the  least    Tbas  which 
nists  to  this  murder,  (as  well  \ 
ny  those  who  are  stnngen 
action)  was  one  or  both  of  tbeq 
namely,  the  hopes  of  findini 
exnmination  of  Dr.  Gates  ab 
Popish  Pint  which  he  bad  tal 
carry  about  %riih  him,  by  wb 
to  stifle  tbe  Plot:  orebethe 
mordtT,  to  afinghten  all  » 
#TtNn  being  Tigorous  in  the  fii 
and  furtlwr  prosecution  of 
miracy,  though  (tbrongli  C 
tney  tuirw  been  very  mua  dij 
thetfeends. 

And  the  Papists  are  sd  aa 
this  murder  pnches  them,  i 
wiction  and  execution  of  the 


p.  1908f  of  this  ColleetioiL 
^0  the  puoisbment  of  the 
T^ole  to  p.  1906,  of  that  Vq1| 
ffa^es  \here  referred  to.  See 
31r.  Ju^  oe  Powys  to  Lord 
^le^fiekl,  in  the' Case  of  { 
^JUB.  1719)  in  this 
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Aeooidiiigly,  Wednetday  tbe  6th  of  Jalr, 
1$8S,  TbovnpHOD  and  i^anrell  stood  in  the 
FillOTT  in  the  OM  Bri«se-^rd  at  Westminster, 
frith  this  writing  orer  Ibeir  heads : 

^  For  Libellingthe  Jnstioe  of  the  Nation,  W 
"  roakiiig  the  worjd  believe  that  sir  Edtnund- 
•*  hury  Godfrey  murdered  himself." 


At  the  end  of  the  account  of  this  Trial,^  pub- 
lished in  1683,  was  added  the  foOowing 

APPENDIX,  containing  several  other  Affi- 
davits, which  further  confirm  the  testi- 
mony of  Mr.  Miles  Prance  ;  given  upon 
the  Trial  of  Green,  Berry,  and  Hill,  for 
the  Murder  of  Sir  Edmundbury  Godfrey : 
With  soipe  Observations  touching  Thomp- 
son, Pain,  and  Farewell. 

AS  it  hath  been  of  late  by  many  learned 
pens,  made  appear,  That  the  Papists*  do  justify 
and  countenance,  nay,  esteem  meritorious,  re- 
belKons,  murders,  and  massacres,  agaiinst  any 
-Protestant  prince  or  people  (whom  they  reckon 
heretics)  for  the  advancement  of  their  reli- 
gion ;  so  it  is  as  well  known,  that  if  those  re- 
bellions, murders,  and  massacres,  be  discover- 
ed, they  can  (if  they  shall  think  diero  needfVd) 
havedispensationk  to  forswear,  lie,  eauivocate, 
do  any  thing  to  make  the  world  believe  that 
they  are  innocent,  or  make  Protestants  them- 
selves impear  guilty  of  them.  That  there  hath 
been  a  Popish  Plot,  (and  a  desperate  one  too) 
in  England,  for  tbe  subversion  ok'  the  Pro- 
testant Religion,  and  Established  Government, 
1  think  no  man  doubts,  only  some  persons 
whose  interest  it  is,  may  deny.    And  amongst 
the  several  concurring  evidences  of  this  Popish 
Conspiracy,  the  murder  of  that  worthy  gentle- 
man an8  magistrate  by  that  party,  liath  not 
been  the  least    That  which  induced  the  Pa- 
pists to  this  murder,  (as  Well  as  can  be  guessed 
by  those  who  are  strangers  to  that  wicked 
action)  was  one  or  both  of  these  considerations ; 
namely,  the  hopes  of  finding  and  seizing  the 
examination  of  Dr.  Oates  about  the  damnable 
Popish  Plot  which  he  had  taken,  and  used  to 
carry  about  with  him,  by  which  they  thought 
to  stifle  the  Plot :  or  eke  they  thougnt,  by  this 
murder,  to  affrighten  all  active  magistrates 
from  being  rigorous  in  the  future  examination, 
and  further  prosecution  of  their  horrid  con- 
spiracy, though  (through  God's  providence) 
thpy  have  been  very  much  disappointed  in  both 
th(>.<o  ends. 

And  tbe  Papists  are  so  sensible  how  much 
this  murder  procbes  them,  that  afler  the  con- 
viction and  execution  of  the  .persons  for  that 

p.  1  l^08y  of  this  Collection.  And  in  general  as 
to  the  punishment  of  the  Pilloiry,'  see  the 
Note  U\  ji.  1206,  of  that  Volume,  and  the  pas- 
sajoft^  there  referredto.  See  also  the  letter  of 
Mr,  JuHt  ce  Powys  to  Lord  Chancellor  Mac- 
clesfield, in  the  Case  of  Rex  v.  Hendley, 
A.  o.  1719)intbasCollectioQ. 


murder,  no  rKscoimigements  or  dangers  they 
incur  (by  affronting  and  arraigning  uie  public 
justice  of  the  kingdom)  hath  been  able  to  deter 
them  from  impudent  attempts  (impudent  1 
may  say,  the  rather,  because  done  under  A 
Protestant  government)  to  sham  off  that  mucder 
from  themselves,  and  making  the  whole  pro- 
secution to  be  only  a  design  and  contrivance 
ofthe  Protestants  against  them.  Witoessfh^ 
that  notorious  sham  of  James  Magrath,  an 
Iriishman,  who  (being  assisted  by  the  Popish 
priests,  in  Newgate,  Mrs.  Cellier,  and  Un. 
Gibbon,  and  others)  pretended  there  wera 
those  that  couM  make  it  appiW,  and  pn>ve» 
that  sir  Edmundbury  Godfrey  hanged  hinisaify 
and  that  one  Moor,  who  wt|s  clerk  to  sir  Ed- 
mundbury Godfrey,  out  him  down,  finding  him 
hanging.  Which  matter  being  examined  at 
the  council  board,  and  appearing  tp  their  ho- 
nours to  be  a  false  >and  maUcious  contrivance^ 
the  said  Ittagrath  was  disonssed  with  security 
for  his  appearance,  and  that  project  fell  tA  ih» 
gfround.  But  for  the  further  satisfaction  of 
the  worid  (though  I  tliink  nobody  did  believ« 
that  idle  story)  I  shall  here  insert  Mr.  Moor's 
affidavit. 

The  Affidavit  of  Menry  ^Soort. 

Henry  Moore,  late  servant  and  derk  to  sir 
Edmundbury  Godfrey,  deceased,  maketh  oath« 
That  upon  l&tnrday  the  ISth  of  October,  1678, 
his  sain  master  having  persons  come  before 
him  about' justice-busineas,  tiU  aboat  nine  of 
the  ckick  in  the  forenoon:  vt^hen  the  com- 
pany were  gone,  he  bade  me  help  him  on 
with  his  coat,  which  I  did  ;  and  immedialely 
he  made  me  pnll  it  off  again,  and  gire  him 
another  coat,  which  i  dkl ;  and  then  he  girl 
his  sword  about  him,  and  went  out  firom  his 
house,  which  was  tbe  last  time  I  saw  him,  tfll 
after  he  was  found  dead  in  the  fidds,  which 
was  the  Thursday  following.  The  oonstable oT 
St  GUes  in  tlie  Fields,  and  several  o&en  witii 
him,  came  to  my  master's  house,  and  told  us, 
that  sirE.  Godfrey  was  found  dmd  and  laid  in 
a  ditch  at  Primrose-hill,  and  a  sword  thnisl 
through  him ;  and  said  he  had  caused  him  to 
be  cflinried  to  the  Wliite-house :  This  bdng 
bite  at  night,  the  next  day  my  master's  two 
brothers,  and  sisters,  and  roysrif,  went  thither ; 
and  then  I  saw  hun  lye  upon  ataUe  in  tbe 
bouse  where  the  oonmble  had  laid  him, 
which  was  the  first  time  that  I  saw  him«  afler 
he  went  out  of  his  own  house,  on  Saturday  the 
12tb  of  October,  1676.  And  then  we  bron^ 
him  home  to  his  own  house  ;  and  as  I  am  m- 
formed  that  there  are  several  scandalouspapers^ 
and  words  given  out.  That  sir  E.  Godfrey 
hanged  bimwlf ;  and  that  they  do  affirm.  That 
I,  the  said  Henry  Moore,  should  say  that  I 
cut  him  down ;  I  do  hereby  depose.  That  tiie 
said  report  is  utterly  false ;  and  that  I  did  not 
cut  him  down,  nor  ever  said  any  such  words  to 
any  person  whatsoever ;  or  ever  said  that  sir 
£.  Godfrey  made  away  himself,  or  words  to 
that  effect:  Whichsaid  scandals  are  all  fate 
and  notorions  lieii  HfiXRv  Moobi*  . 


nijtH     wtKnTtaa 


Ma 

fiitber  Milli/  tibai  moo  lAa 

hfif  of  nr  SdmBBdbary  fiod 

lbs  Slid  nephew,  John  (Mel 

4epoiienft  bowe  in  a  visit,  bei 

■Bftt  odiewfi^  whmit  thd  Suix 

Hiiiiiuudwiif'  Ooofre^s  bod  J 

ftey  fiiHiiig  into  fisooorae  or 

OtfofieTV  beiQfl^^iNnMl  mivder 

fiifctr  John  Onkdy  tfaai  told 

nentytbat  as  be  was  gnni^  fa 

BreeA^'s in HaiCsboin  Lane, ] 

puled  widi  bis  fadier  Robcn 

Inidgate,  he   met  sir  Edmur 

rfkrat  nine  o'cbick,  at  nigbtf  oeaj 

«f  dMbecset-house  ;  that  Satui 

be  was  first  mi^ng  from  hish 

bom  Lane,  and  that  be  then 

■r  Kdnrtindptiry  Godnev,  or 

panose,    yfhereapoa  this  depi 

asid  nephew,  arejtm  sore  that 

anndboiy  Godfrey  that  ym 

SoiBexset- house  ?  llow  did  voi 

Uutf  ?  \o  which  hJs  said  ne(>bf  h 

Fknow  him  very  weQ,  for  I  !u 

diBrpaas  hj  Mr.  Breedoa's  boi 

itf  HMsbora  Lane  a  litde  beh 

IMlr-boiise,  or  in>rds  to  that  ] 

Jkfy  4,  108^  Ral 

Ookwn,  IT  •  IfOLBSiv. 

The  MIUknt€€  lUku  i 

AobertOakdey  of  BMseter, 

«f  Oson,  moisted  nudieth  OMh, 

in  LoodoBv  onSatnrday  the  i< 

]678  with  hia  aan  John  Oakd 

Itr.  Robert  Bieedon  of  the  par 

tna  in  the  Fields,  in  tbe  ooaoty 

brewer,  that  this  d^aneyit  did't) 

bte.flaidaon  John  Oakeleywit 

and  there  paited  with  him  ahon 

nt  night,  and  this  deponent  wei 

ed  the  TbnndaylbUowiAir  |  [^.f^ 

flit  Edmnndbnry  Godfrey  wis  U 
dnooeot  farther  saith,  that  m 
adter,  he  ooming  to  town  again 
Oakeley  his  son,  thenftoUtbl^ 
imoii  Satordaj  the  |!2th  day  of 
ner  he  had  parted  fmn  this 
latdgale-HiU,  •»  he  went  hof 
master's  boose  in  Hartshorn  L, 
£dinnndbarv  Godf^y,  near  ^ 
is  tbe  Strand,  and  then  put  off 
amdthe  sai4  sir  Edimudburv 
upon  pot  off  his  bat  tn  the  aaiO 
aigmin,  all  which  diia  deponent  | 
■ereral  peraons  soiee  that  ^ine 
Jmtte  23, 1683.  Roej 

CoouD  HM,  John  Bftoon, 

"Che  Affidavit  of  Jo4n  Bronui  an 
dMn  Brown  and  WilKam  L 
^  of  Mtrfidioab  m  the  ooi 
haTingr  iJeeo  since  snbpo^ 
tfoooe  for  ti^e  lung'  upon  ^a 
tihe  am^-mee,  qJifcted  ^ 


Tliompsoii,  William  Fdn,  and  John  Fanveli, 
andnot  betng*  eallad  at  dreir  trial  to  give  efi- 
d«ioef«r  the  king,  in  open  Gonrt,  each  of 
them  severally  for  'themaebcs  maketh  oathy 
thai  npon  Thnraiiay  the  17th  of  October,  ia78» 
the  said  John  Brown,  being  then  constable  of 
Marylebone  aforesaid,  word  was .  brooffht  to 
Imn,  that  tberb  was  a  man  found  dead  in  a 
ditch  near  Primrose- Hill,  whereupon  chis  de- 
ponent John  Brown,  charged  this  other  depo- 
nent William  Lock,  and  several  others  to  go 
alone  with  Mm  thither ;  and  when  tiiey  came 
to  the  place  where  thebodv  lay,  the  said  depo« 
nents  John  Brown  and  William  Lock,  went  mto 
the^  said  dStch,  as  abo  some  other  persons, 
which  were  then  with  them,  some  or  whidi 
are  since  deceased.  .And  the  sud  deponents 
viewbg  the  body  in  what  posture  it  lay,  and 
finding  a  sword  thrust  through  the  body,  they 
eachoTthem,  the  said  deponents,  did  fed  under 
the  body,  and  found  that  the  pummel  of  the 
sword-hilt  did  not  touch  the  ground  by, a  hand- 
ful ;  but  not  knowing  whose  body  it  was,  they 
the  said  deponeuts  and  others  that  weke  then 
with  them,  pulled  the  body  out  6fthe  ditch, 
and  found  that  it  was  the  body  of  sir  Edmunds- 
bury  Godfrey,  with  whom  they  were  very 
weu  aG4uainted  in  his  life  time. 
June  30, 168S.  John^Bbown. 

The  mark  of  Wh.   W.  L.  Lock. 
Coram  me,  Joon  Moobe,  Mayor. 

The  Affidavit  of  Benj,  Man, 

• 

Benjamin  Man  of  London,  gent  having  beeft 
twice  subpcened  to  give  evidence  for  tlte  Idag 
upon  an  mformation  -exhibited  in  the  Crown- 
omoe  against  Nathaniel  Thompson,  Willisili 
Pain  and  John  Farewell :  and  not  bdng  called 
at  their  trial  to  gire  evidence  in  open  Court, 
maketti  oath,  that  about  the  time  ureen  waa 
chax|^  with  the  murder  ef  sir  Edroundbury 
Godfrey,  This  deponent  coming  to  the  Gate- 
bouse  m  the  morning,  found  me  said  Greea 
about  to  be  put  in  irons,  and  asking  the  tUQ^. 
keys  what  was  the  matter  P  They  told  Idnt' 
that  Green  was  charged  with  the  murder  of 
sir  £.  Godfrey.  And  then  the  said  deponents 
oaUed  to  see  his  warrant,  and  this  deppnent 
reading  of  it,  turned  to  Mr.  Green,  and  said  I 
did  not  think  to  have  found  yon  soch  a  man» 
whereupon  Green  replied,  I  am  a  dead  man,  or 
words  to  that  purpose.  / 

JuUf  3,  I6d9.  Beni.  Man. 

Coram  me,  W.  Dolben. 

The  Affidavit  of  Robert  tlonct. 

Robert  Ferset  of  Marylebone,  in  the  countf 
of  Middlesex,  esq.  having  been  twice  subpisned 
ti)  give  evidence  for  the  king,  upon  an  infbr- 

a4*  r^m.  Rb^^A  m^A  liKJi;.^  T^u     "lation  exhibited  in  the  Crown-offico  against 
oi  John  Bra^  nod  mihaml^Kk.    v«thaniel  Thompson,  W»iam  Psin  an?John 

/oKfr  Brown  and  William  Lock,  both  of  the  Farewell :  and  being  not  called  to  give  evi- 

plttib  of  Marjflebobe  in  the  county  of  Middle-  dence  hi  <^pen  Court,  maketh  oath,  that  Tuet • 

sex,  having  been  since  subpeened  to  give  evi-  day  the  tSth  of  (Mober,  1678,  being  the  Tnes-i 

denee  for  the  king  upon  an  information  in  day  after  that  sir  Edmondhury  Godfrey  watf 

the  C#a#**«ffiee^  exUfiiM  agatnat  NAthaniel  missing,  h«  this  deponent  was  a  hnntini^  witif 

yoL.  viu.  4  u 


of  Midflawi,  brewvr.  And  Una  daponrat 
lart^  saith,  t^  aooo  after  that  die  dead 
hjj^y  of  sir  Bdmnndbuiy  Godfrey  was  foutnd, 
.  lus  said  nephew,  John  Oakdy,  dam^  to  this 
deponent's  honae  in  a  visit,  being  as  this  depo- 
ont  beEevcis,  diont  th«!  Sunday  after  that  nr 
Bdmnndbm^  Godfrey's  body  was  found.  And 
they  fklfing  into  discourse  or  ni^  Bdmundbury 
Qmley'ffbeinflf  found  murdered,  his  said  ne- 
pliew  John  Oudy  then  told  him  this  depo- 
nent, that  as  he  was  going  home  to  his  Mr; 
Brecifoh's  in  HaMshom  Lane,  after  that  he  had 
parted  widi  his  fodier  Robert  Oakdy,  about 
lattdgvte,  he  met  sn*  Kdmun^ury  Godfrey 
tHkivt  nine  o'clock,  at  night,  ueor  the  Water-gate 
ofdometset-house;  that  Saturday  night  that 
he  was  first  mining  from  his  house  in  Harts- 
fanm  Lane,  and  that  he  then  passed  dooD  by 
■Ir  EdmUndbnry  Godfh^,  or  words  to  that 
pnrpose.  Whereupon  tbu  deponent  asked  his 
anid  nephew,  are  you  sure  that  it  was  sir  Bd- 
mundbnry  Godfrey  that  you  then  met  near 
Soraerset-hoa^  ?  tf  ow  did  yon  come  to  know 
bhtf  ?  to  which  hi^  said  nej[>new  made  answer, 
Fknow  him  very  iveQ,  fbr*  I  saw  him  almost 
ddOypass  by  Mr.  Breedbn's  houKe»  and  he  lived 
itf  Iwlshorn  Litoe  a  little  below  4ny  master's 
UMv-house,  or  ^votds  to  that  purpose/ 
Jitfy  4, 1089.  Ralpu  Oakbcet. 

C<tnm,  W.  ]>OLBt^. 

>  • 

The  AfBdant  of  Robert  OakeUy. 

Aobert  Oal^eley  of  Bisseter,  in  the  county 
of  Oxon,  mali^ter,  maketh  oath,  that  he  being 
in  Londepv  on  Saturday  the  iQth  of  Ootoh^ 
167ttwithhia  son  John  Oakeley,  servant  to 
Btr.  Robert  Breedon  of  the  parish  of  St.  Mar- 
tins in  the  Fields,  in  the  county  pf  Middlesex, 
brewer,  that  this  deaoneiit  did  thenacoompany 
his.  said  son  John  Oakeley  without  Ludgate, 
and  there  parted  with  him  about  nine  o'dock 
at  night,  and  this  deponent  went  out  of  town 
oil  the  Thursday  following }  before  the  body  of 
sir  Edmundbury  Godfrey  was  found.  And  this 
deponent  further  saith,  that  some  short  time 
aJter,  he  coming  to  town  again,  the  said  John 
Oakeley  his  son,  then  toldt  bis  deponent  that 

E  Saturday  the  jl2th  day  of  October,  1678, 
he  had  parted  from  this  deponent  upon 
jate-Hill,  as  ho  went  home  to  his  said 
master's  house  in  Hartshorn  Lane,  he  saw  sir 
£dmnndbury  Godfrey,  near  Somerset-house 
in  the  Strand,  and  then  put  off  his  hat  to  him, 
and  the  said  sir  Edmundbury  Godfrey  there- 
up<ni  put  off  his  hat  to  the  said  John  Oakeley 
again,  all  whidi  this  deponent  hath  deolared  to 
several  persons  sinee  that  time. 
June  33, 1682.  Robbut  Oakeij&y. 

Coram  me,  John  Moobev  Mayor. 
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TheAffidftTitofMiiil 

John  Ridiardmi  of  tiie  pa 

menft  Danes  in  the  oHiot;^  c 

meriy  derk  to  Richard  Lbdj 

cuted  (aged  56  yean  or  tbert 

that   in  or  aboot  the  Tear  ] 

Farwell  btel y  deputy  Lulifi' 

waa  employea  by  the  nid  > 
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Miv.  Goodlad.    The  depoueD 

Temple,  Mr.  FarweD  said  be 

kooirht  to  him,  ta  foDow  ti 

Langnom  had  began,  ao  die  •<] 

them  to  him  the  next  day,  a 
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SOoT  (befiare  the  jury)  be  Uu 

Imd  luigat  it :  and  owned  be  n 

tfie  600^  before-mcBtioiiel 

Jyrii  d,  1689.  John 

Coram  me,  Joeh  Mooi 

Vtavicfc  tiie  Jesnit  ttiat  wii  ex( 

^  I  had  taken  finom  me  nh 
and  brongfat  to  pnsoD,  i 
notes,  one  of  400/.  anoOwrofi 

im  in.  Benjamin  Hinton's  bonds 
end  in  Lombard-street.  TVen 
tends,  each  of  lS6t  due  to  n 
mid  IVnil,  but  the  boD4o  lit , 
Mr.  Jobi  Farwdl  and  Mr.  w 
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The  Affidavit  of  John  Richardson. 

John  Richardson  'of  the  parish  of  St  Cle- 
ment's Danes  in  the  county  of  Middlesex,  for 
meriv  clerk  to  Richard  Langhom,  esq.  exe- 
cutea  (aged  36  years  or  ther^bouts)  deposeth 
that  in  or  about  the  year  1670,  Mr.  John 
Farwell  lately  deputy  bailiif  of  Westminster, 
was  employed  by  the  said  Mr.  Lan^bom,  in 
the  cause  between  the  Jesuits,  Whitebread, 
Poultni,  and  others,  and  one  Mr.  John  Savage 
in  a  puit  in  chancery  ;  concerning  Newingham 
Abbey  in  Bedfordsniie.    And  that  in  the  year 
1678y  about  Michaelmas  day,  there  having 
for  some  time  before  been   another  suit  in 
chancery   depending  between  one  Mr.  Good- 
lad,  ana  the  Jesuits  executed  and  others,  all  the 
papers  in  the  said  cause  being  removed  by  the 
said  Mr.  Langhom's  order,  (before  his  impri- 
sobment)  out  of  his  <^kamber.    Mr.  Farwell 
met  this  deponent,  and  said  to  him,  where  are 
the  papers  in  the  cause  between  the  Jesuits  and 
Mrs.  Goodlad.    The  denonent  told  him  in  the 
Temple,  Mr.  Farwell  said  he  .must  have  them 
brought  to  him,  to  follow  the  suit  that  Mr. 
Langhom  had  beg^,  so  the  •deponent  carried 
them  to  him  the  next  day,  ana  within  some 
•horttime  afterwards,  the  said  cause  was  finally 
ended,  aa  the  deponent  hath  been  since  inform- 
ed, Mr.  Farwell  was  also  concerned  for  the 
Jesuits,  as  a  trustee  for  500/.  of  Fenvrick's 
money,  in  Benjamin  Hinton's  hands ;  found 
|yy  a  jury  and  given  as  the^deponent  is  informed 
to  the  sherifis  of  London,   notwithstanding 
which  he  bebg  summoned  on  a  commission  of 
enquiry  to  OuudhaU,  about  May  last,  and  there 
examined  if  he  had  never  been  a  trustee  for  any 
of  them,  he  said  on  his  oath  no,  yet  after  beinj^ 
charged  with  his  being  proved  a  trustee  for  this 
500r  (before  the  jury)  he  then  confessed  he' 
bad  foigot  it :  and  owned  he  was  a  trustee  for 
the  500/.  before-mentioned. 

April  3, 1689.  John  Richardson. 

Coram  me,  John  Moorx,  Mayor. 

Fenwick  the  Jesuit  that  was  executed,  his  WiD. 

**  I  had  taken  from  me  when  I  was  appre- 
^loided  and  brought  to  prison,  two  Goldsmiths 
notes,  one  of  400/.  another  of  100/.  the  money 
is  in.  Benjamin  Hinton's  hands  at  Birchin-lane 
end  in  Lombard-street.  There  were  also  two 
bonds,  each  of  1S6/.  due  to  me  from  Mr.  Sa* 
muelTVrril,  but  the  bon49  are  made  payable  to 
Mr.  JobB  FarweU  and  Mr.  William  Brewe.^ 


TherewasalsoabploffiO/.duefromMrs.  Olym- 

Sia  Wray. — Of  this  I  owe  to  Mr.  Hanlerton  of 
lark-rdad   100/.*  which  I  had  received  irom 
him'  with  order  to  pay  it  to  another  gentleman 
but  had  not  paid  it:  also40/.  to  Mr.  Ed.  Stock- 
ton, which  I  received  for  him  and  had  not  paid 
it ;  also  10  or  15/.  (truly  1  rather  believe  15/.) 
which  1  received  forAlr.Tho.  Pordage,  (who 
lives  now  beyond  seas,  and  had  an  estate  in 
Kent  of  1,000/.  a  year  since  the  king's  restora- 
tion, and  is  now  reduced  to  that  poverty  that 
this  20/.  is  all  he  has  to  live  on)  from  Mr.  Tho. 
Lushinglon  in  Kent,  by  five  or  ten  pound  ate 
time,  it  being  in  part  of  an  annuity  of  SO/,  a 
year  to  be  paid  quartei'ly. — ^Also  15  or  SO/,  to 
Alice  Kettlewell,  who  lived  with  the  lady  Pelre, 
for  which  she  has  my  note. — ^There  are  also 
several  deeds  and  bonds  betwixt  the  late  lord 
Widdrington,  and  George  Collingwodd  of  Esh- 
ington  in  Northumberland,  esq.  which  the  said 
Georee  Collingwood  ordered  me  to  deliver  to 
capt- Ralph  Widdrington,  upon  the  payment  of 
100/.  but  the  money  not  being  paid,  I  desire  the 
writings  may  be  restored  to  the  said  Mr.  Col- 
lin^ww)d  or  his   heirs. — ^These  several  sums 
being  paid,  the  rest  of  the  money  belongs  to  the 
house  of  St.  Omers,  for  which  I  was  employed. 
-—I  desire  what  money  is  paid  in  satisfaction  of 
the  sums  above-said,  may  be  paid  into  the  hands 
of  Mr.  John  Farwell,  attorney  at  law  of  Covent- 
Garden,  who  will  take  care  to  pay  it  to  the 
persons  to  whom  it  belongs. — I  nope  care  will 
be  taken  to  pay  my  landlady  my  chamber-rent 
since  my  imprisonment,  also  half  a  year  or 
three  quarters  of  a  year's  rent,  which  I  was 
owing  at  the  time  of  my  apprehension,  since  all 
is  taken  fnm  me  and  I  cannot  do  it  myself,  she 
will  tell  you  exactly  the  time,  for  1  cannot  j" 

As  for  Mr.  Pain,  I  shall  only  say  this,  that 
he  is  brother  to  Nevill  alias  Pain,  a  man  fiimous 
for  making  the  traitor  Coleman's  elegy,  and  for 
being  an  i^nt  and  scribbler  for  Mrs.  Cellier 
and  the  Papists,  yet  that  I  may  do  him  right,  I 
must  tell  the  worid  since  the  prosecution  of  hua 
for  this  matter,  he  hath  declared  himself  sorry 
for  what  he  hath  done,  and  not  carried  it  so  im- 
pudently as  the  others.— Thus  I  hope  by  print- 
mg  these  affidavits,  ^e  murder  of  Sir  Eidmund. 
Godfiwy  by  the  na^sts  does  appear  so  clear  and 
unquestionable  tnat  no  persons  (for  the  future) 
can  assume  the  impudence  to  attempt  any  fur-  / 
ther  shams  upon  it,  but  at  the  same  time 
must  proclaim  thdr  foMy  in  so  vain  an  under* 
taking. 


END  OF  VOL.  YUL 


Printed  by  T.  C.  Hansard,  Peteiborough-Court, 
Fleet-Street,  Londoo. 
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